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MINER v. HINCH. MAN.

Manitoba Court of .1/>/»■«/. Iloirrll, C.J.M.. Hirlianln. Ibrilur. Cameron. mal G. A.
Ilajif/art. •/./..!, Décria ber H, 1H18. 1913

I. MoHTUAUK (8 111—45)—Vk.XDKK OF MOIITClAliOH—Ak8V.\Imox OK DKIIT—
Am of h i i hk uatk—Wiibn liability ok im k< ii askk fob intkbknt

An ngrceinent by the purchaser of Inml to lutHimn*, "on tin* comple 
lion of" tin* deferred pay mont* with interest thereon to tin* vendor, 
the payment of a mortgage to a third party for a stated amount 
(whieli. with the other payment*, made up the total piireha*e price), 
and to take into consideration "at the time of assuming mortgage" 
yearly payments made by the vendor thereon, does not impose any 
liability on the purchaser, in the absence of anything in the agré
ment of sale to the contrary, for interest accruing on the assumed 
mortgage prior to the time fixed for completion of the deferred pay
ments to the vendor or the time of their actual payment in the event 
of prepayment.

Ai*i*kai< by the plaintif! from tin* judgment of Macdonald, Statement 
J., in favour of the defendant. The original action was brought 
to enforce an alleged agreement for the sale of land in Winni
peg. The plaintiff paid a certain amount in cash and agreed to 
make further payments for the equity, and was to assume an 
outstanding mortgage “on the completion of the said pay
ments.” The chief question involved was whether the plaintiff, 
the purchaser, was liable for interest upon the mortgage from 
the date of file agreement as found by the trial Judge or only 
after the completion of the deferred payments to the vendor.

The appeal was allowed.
K. K. Williams, for the plaintiff.
K. F. Ilaffmr, for the defendant.

Richards, J.A. :—This action is for specific performance of Richards,j.a. 
an agreement, made by the defendant to sell to the plaintiff cer
tain lands in Winnipeg. At the time of entering into the agree
ment the property was subject to a mortgage for $4,000, bearing 
interest at seven and one half per cent, per annum, upon the 
principal of which $2110 per year might be paid off.

A preliminary agreement in the handwriting of the plain
tiff’s husband, G. II. Miner, but signed by the defendant, was 
admitted in evidence. It is as follows:—
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MAN
a a.
1913

BivhaMs J.A.

Winnipeg, Oct. 17. 1908.
U. II. Minor, K*q„ City.

I hereby agree to toll to you house ami lot No. 574 Gertrude ave. for 
the price and consideration of #9.500.00 dollars on the following terms, 
live hundred dollars cash, receipt of which is hereby acknowledged. A 
further payment of

* 5oo oo oil the 1st day Nov., 1008
500.00 on the 1st day May, 1000

l.ooo.oo on the 1st day Nov., loot)
1,000.00 on the 1st day Nov., 1010
1,000.00 oil the 1st day Nov.. 1011
1,000.00 on the 1st day Nov.. 1012

with interest at 7 |ier cent, on all deferred payments. You are to assume 
on completion of payments covering my equity a net mortgage of #1,000 
in addition to the above payment, which makes the total purchase price 
#0.500.

H. II. IIIM'II.

After that in formal lioeiiment was signed, a formal one was 
prepared hy tin* defendant and submitted to the plaintiff's hus
band. It was objected to and was not executed, it was not 
put in evidenee. Apparently it had been lost or destroyed. The 
formal agreement which is sued on was then prepared hy a 
solicitor hy direction of the plaintill s husband, and was sub
mitted to the defendant. The defendant is a dealer in real 
estate and accustomed to draw agreements of sale. Apparently 
lie thought the one ho last prepared was correct as it was exe
cuted later on hy both parties, though hearing the same date as 
that in the informal agreement. After the formal parts, it reads 
as follows ( I omit the description of the land and a number of 
the clauses as immaterial to the present purpose) :—

Where*» I lie said vendor lia* agreed to well the pureliii*er and the pur
chaser ha* agreed to purchase of and from the *aid vendor ... at 
and for the price or niiiii of nine tliou*and live hundred (#0.5001 dollar* 
of lawful money of Canada, payable a* follow*:—

The *uni of live thoii*and live hundml dollar* I#5.500) part of *aid 
principal *um. payable a* follow*: live bund ml dollar* (#500) upon the 
execution of thi* agreement i the receipt when*»f i* hereby acknowledge! ) ; 
five hundml dollar* ( #5001 on the llr*t day of November. 1008; five 
hundml dollar* ($500) on the first day of May. 1000: one thou*and dol
lar* (#1.000) on the llr*t day of NovciiiInt. 1000*. one thou*and dollar» 
i#|.000) on the first day of November. 1010; one thou*nml dollars (#1. 
(«ail on the fir*t day of Novcmlier. 1011 : and one thousand dollars (#1.- 
oooi on the tir*t da\ of Novemlier, 1012. together with intere*t at the 
rate of seven |»*r cent. |wr aiinuni on all payment* a* from time to time 
remaining unpaid until payment, with interest payable on the first day of 
November, coinnieiicing Nov. 1. 1000, and the ha la nee of four thousand 
dollar* :#4.0001 by the assumption on the completion of the said pay
ment*. of a mortgage for four thousand dollars, lien ring interest at the 
rate of seven per cent, per annum. The payment of two hundml dollars
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($*200) yearly by the vendor on said mortgage, shall Is- taken into con
sideration by the purchaser at the time of assuming mortgage.

The above is followed by this printed covenant:
Now, it is hereby agreed between the parties aforesaid in the manner 

following, that is to say: the purchaser covenants, promises ami agrees 
to, and with the said vendor, that the purchaser will well and truly pay 
or cause to be paid to the said vendor the said sum of money, together 
with the interest thereon at the rate aforesaid on the days ami times ami 
manner aliove mentioned; ami also will pay and discharge all taxes, rates 
and assessments wherewith the said land may Is- rated or charged from 
and after the seventeenth day of October, A.I). 1008.

Then (omitting part not material to the present purpose), is 
the following, which I insert because it was relied on in part 
by the defendant’s counsel:—

MAN.

C. A 
1013

IIincii.

RIi'IihcI*. J.A

In consideration whereof ami on payment of the said sum of money 
with interest as aforesaid, in manner aforesaid, the vendor do covenant, 
promise and agree to and with tin- purchaser to convex and assure or 
cause to be conveyed or assured to the purchaser tin* pared of land with 
the appurtenances ns aforesaid.

Tlic only other purt which seems to require consideration is 
a specially inserted provision at the end of the agreement, where

Provided further that the purchaser shall have the privilege of paying 
off the whole or any part of the vendor's equity remaining unpaid at any 
time, without noth....... bonus, bv paying interest up to date of such pay-

On the execution of this document and the payment of the 
$">110 in cash, the plaintiff ght. and has since held, possession 
of the property.

The « of principal money included in the $5,500
were duly . except the last one. When the payment due 
November, 1909, came due. the plaintiff, acting through her 
husband, t" that she had only to pay interest upon the 
unpaid portions of the $5,500, while the defendant claimed 
that, from the beginning of the agreement, she was also to pay 
interest at seven per cent, on the $4,000 of mortgage which the 
agreement says tin* plaintiff was to assume on the completion of 
the payments; so that, at that date, both parties understood the 
dispute which lias led to the present action.

The plaintiff made the payments of interest as she < ~ 4
slu- understood them to he, and the defendant, on receiving such, 
claimed that he received them only on account.

When the payment due November 1. 1912, came due, the 
plaintiff tendered to the defendant the amount which would be 
due then according to her contention, and the defendant refused 
to accept it, claiming the greater sum that » e payable on 
his construction of the agreement. There was some dispute as

0684
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MAN. to the amount so tendered ; but 1 think the above is the effect of
(\A.
1913

what was done.
No attempt was made, at any time prior to this action, by

mTnTk the defendant to have the agreement reformed, nor did he, 
in pleading his defence, ask such reformation.

HlNCH. Verbal evidence was taken on both sides, the plaintiff's
Rli lianl*, J.A husband, who negotiated the matter for her, and the defendant 

flatly contradicting each other as to what the actual intended 
agreement had been.

The learned trial Judge, while finding such a strong con
tradiction between the \s husband and the defendant,
did not state to which of them he gave credence. 1 should imply, 
from the wording of his judgment, that he was equally im
pressed by them. lie. however, did not decide this, apparently 
because he thought that the formal agreement, on its face, bore 
out the defendant’s contention. He gave judgment in defen
dant's favour. .

During the trial the defendant’s counsel asked to be al
lowed to claim rectification of the agreement, if the Judge 
should hold against him on its eonstruction as it stood ; but, be
cause of the Judge’s finding, that was not further pressed.

Dealing first with the question of rectification. It seems to 
me that such a claim should not now he entertained. The de
fendant knew of the dispute as early as November, 1901) ; but 
decided to rely on the agreement as it stood. The learned trial 
Judge made no finding as to the credibility of the different 
parties, and it seems to me that after this lapse of time, defen
dant should not lie heard asking for rectification, unless, at 
least, making a very clear case for such relief, which 1 think he 
has not done.

Then, what is to he gathered from the formal agreement 
itself? The preliminary agreement which was signed by the de
fendant was put in evidence as explaining the formal one. After 
setting out the terms of payment of the $5,500 “with interest 
at 7 per cent, on all deferred payments,” it says :—

Nun arc to assume on completion of payments covering my equity a 
net mortgage of *4.oim in addition to the alsive payment which makes 
the total purchase price #0,000.

Considering the wording and the use of the word “net,” 1 
do not understand what the foregoing means, unless it is that 
the mortgage was then, and only then, to he assumed, and that 
until then there should lie no liability as to interest on it.

Then, the formal agreement says :—
Ami the balance of #4.ooo. hy the assumption, on the completion of the 

said payments, of a mortgage for *4.000 lieu ring interest nt the rate of 
seven per cent. per annum.

41
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The words in the preliminary agreement, “on completion of 
the payments covering my equity” and those in the formal 
agreement, “on the completion of the said payments,” if they 
have any meaning, surely mean on tin* completion of the de
ferred payments of the #3,500.

Then, immediately after the provisions as to the assumption 
of the #4.000 mortgage, the formal agreement says :—

MAN.
V. A. 
191.1

Rirliiinl*. .1 A.
'I lie |iaymeiit of two liumlreil dollars iS'JOOi 

said mortgage shall Ik- taken into consideration 
lime of assuming mortgage.

by the
by the vendor on 

leer nt the

1

shewing an intention to specify what was lo be done on the 
assuming of that mortgage.

It will be seen, then, that the defendant did. in the agree
ment. consider the #4,000 mortgage to the extent, at least, of 
saving that lie should get the benefit of the #200 yearly pay
ments that lie might make on it. Hut lie again says nothing as 
to the interest upon it. or anything to remove the presumption 
which would arise from the words previously used, “by the 
assumption on the completion of the said payments” (meaning 
the < making up the #5,500).

It is argued that the covenant which follows that, and which 
is above set out. is a covenant to pay interest on the full #0.500. 
It is a covenant to pay “the said sum of money, together with 
the interest thereon.” It seems to me that the ordinary read
ing would he that it was applicable to the preceding express 
provision for ' » to the defendant of moneys and interest,
and only to that. There is no provision for “payment” of the 
#4,000. The plaintiff agrees to “assume” it.

The clause beginning, “in consideration whereof” above 
quoted, does not, 1 think, alter the position.

A more troublesome matter to deal with is the specially in
serted provision at the end whereby the had the pri
vilege of anticipating payments, and paying off the equity at 
any time.

It is argued that it would not reasonably have been asked 
for by the plaintiff’s husband, by whose direction the formal 
agreement was prepared, if she were not to pay interest on the 
#4.000 covered by the mortgage, because, if her present con
tention were correct, she \ by anticipating »,
necessarily herself liable for interest on the #4.000 for the 
length of period by which she so anticipated—a liability which 
she would not he at all likely to wish to incur.

So far as paying off parts of the equity goes. I do not see 
that this clause would so far operate as to make the assumption 
of the mortgage come into effect before the 1st November. 1912, 
if. while anticipating the others, or any of them, she left the final 
payment unpaid till it came due on the last named date. Hut
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tin* cl Hum- viialilcH her also to pay off the whole as well as any 
part. It may he that ahe felt that ahe would like to pay off 
parta of it lief on ao aa to atop interest thereon, and that, 
for that reaaon, ahe askt-d for thia elatiae. If ahe did ao aak 
for that reason, ahe would not objeet to the putting in of the 
proviaion that ahe might pay off the whole. Circumstances 
might possibly arise under which ahe would wish to pay off the 

. even though it eauaed her to assume interest on the 
+4.0(10 for a " for which she would not otherwise be liable, 
and as it be for her to decide whether to avail herself of
it. she ran no risk by that provision Iteing in the clause.

It is also argued that the provision aa to the +4.000 is an 
unusual one, if it implies what the plaintiff claims as to interest.
I can only say, aa to that, that one finds many unusual clauses 
in agreements, ami. if they appear to be plainly stated, the fact 
that they are unusual ones is no ground for holding that they 
were not 1.

On the whole I am unable to agree with the defendant’s con
tention. Both in the preliminary agreement and in the formal 
one it is provided that the plaintiff is to assume the $4.000 on 
the completion of the payments of the $5,5(MI and nothing is 
said aa to interest on the $4.000 before such completion. Fur
thermore. the provision as to the vendor living repaid his $200 
payments on principal, if lie should make them, would imply 
that the $4.000 mortgage question received consideration.

With the utmost deference. I am unable to agree with the 
const ruction put upon the agreement by the learned trial Judge. 
In my opinion, its reading is that until the full $5.500 should 
be paid, or the time for its final payment should arrive, the 
plaintiff was not to assume interest on the $4.00(1.

I would allow the appeal with coats, the formal judgment 
to be aa stated in the reasons for judgment of my brother 
Perdue.

I’kkdck, J.A.:—This is an action for specific performance 
brought by Mrs. Miner, as purchaser of a piece of land, against 
the vendor of same. The articles of agreement relating to the 
sale were carefully reduced to writing and executed under seal 
by each of the parties. The agreement is dated Oct otter 17, 
1008. In the agreement it is expressed that the purchaser has 
agreed to purchase the land therein dcscrilied,

iiml for flic price or mini of nine thousand live hundred i $0,500) dollar* 
of lawful money of Vniiadn payable a* follow*: The mim of $5.500, part 
of nab! principal mini, payable a* follow*: $500 iqion the execution of thi* 
agreement ( receipt whereof i* hereby acknowledged I : $500 on November 
I. IIIOM; $500 on May I. IlMMl; $1.000 on November I. 100»; *|.noo ,.n 
Xovemlier I, 1010; $1.000 on November I. 1011; and #I.imhi on Xovemlw-r I.
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11*12, together with interent ill the rate* of mvvvii per rent. |wr annum on 
all payments mh from time to time remaining unpiml until payment, with 
interest le on the IIrat «lay of November, eommeneing November 1,
10U1I, ami the balance of 94,000, by the ammiuption, on the eoiupletion of 
the aaill poyhienta. of a mortgage for .$1.000, bearing interval at the rate 
of seven per rent, per annum. 'I he payment of *200 yearly by tin* vendor 
on sa ill mortgage, shall la- taken into couaiileration by the purebaaer at 
tlie tinii1 of aaanming mortgage.

Tho whole " between the portion is, whether the plain
tiff, the purchaser, is or is not liable to pay interest at seven 
per cent, per annum upon the mortgage of .$4,000 from the date 
of the agreement. The i between the parties over this
matter arose when the first of the deferred payments fell due 
in November, 1909. Kadi of them placed his own construction 
upon the agreement and payments were made by tin* plaintiff 
from time to time and received by the defendant, the latter ad
hering to his claim, and merely giving the plaintiff credit on 
account for the sums paid. No suit was brought for reformation 
of the agreement, each party claiming, as I take it, that the in
strument expressed sufficiently the meaning that he or she 
placed upo.t it.

Uy a clause iu the agreement the plaintiff had the privilege 
of paying off the whole or any part of the vendor’s equity re
maining unpaid at any time without notice or bonus, by pay
ing interest up to the date of such payment. In pursuance of 
this the . on March 12. 1912. made a tender of a sum
of money which she claimed was the full amount due and de
manded a transfer. On refusal by the defendant to accept the 
sum tendered, the present action was brought.

In the statement of defence, the defendant set out the agree
ment verbatim, denied the sufficiency of tin* tender and offered 
to perform the agreement upon the plaintiff paying all sums tin* 
defci was entitled to receive under its terms. The defen
dant also countei * ‘ for a balance < d to be due to
bim of $2,424.12. This balance was made up by charging in
terest on the whole purchase money, including the mortgage, 
from the date of the agreement, and adding this to the amount 
of purchase money still due.

No question of fraud, mistake or undue influence was raised 
by the defendant. The whole question therefore, is, what is 
the true construction of the instrument in regard to the as
sumption of the mortgage by the purchaser! It is, no doubt, 
very unusual that a large part of the purchase money should 
remain unpaid for four years and bear no interest in the mean
time. Still, in the alisence of fraud or mistake, neither of 
which is alleged in this case, tin* vendor might grant such an 
unusual term to the purchaser as an inducement to buy. The
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man. plaintiff's husband, who conducted tin* negotiations, positively 
(T^ states that he said to the defendant,
11)13 if you wish to got $11,501) for your property, 1 will give it to you in this 

way, I will make these payments each year until November I, 1012. a ml 
*^K then I will assume a net mortgage of $1.000. hut you must take charge

Hindi. "f th«* payments in the meantime.

Pcntoe.i.A. Tin- defendant has contradicted this statement, but. at the in
terview at which the negotiations were closed, an offer in writ
ing was signed by the defendant embodying the terms he pro
posed. This offer was drawn up by Miner and signed by the 
defendant. It was received in evidence, although the defendant 
objected to it. I think that it may be looked at for the pur
pose. not of varying or mollifying the contract, but of con
struing the formal instrument subsequently executed by the 
parties, and of shewing what the object of the parties was. and 
what was in their minds at the time : see Lvggott v. Barrett. 15 
Ch.I). 306. The offer is addressed to Miner, and. after setting 
out the price and the dates of payment of the instalments pay
able in money, it concludes with this sentence : “You are to as
sume on completion of payments covering my equity a net 
mortgage of $4,000 in addition to the above payment which 
makes the total purchase price $9,500.’’ The expression “net 
mortgage must mean a mortgage of $4.000 clear of all charges 
and deductions.

lint taking the formal agreement itself, the balance of the 
purchase money, over and above the payments specifically pro
vided for, is to be paid
by tin* HHMimption. on tin- completion of the wiiil payment*, of a mortgage 
fur four tlioiiHuml ilollar* bearing intercut, etc.

No provision is made for the payment of interest on the 
$4,000 in the meantime. No provision is made for the payment 
of interest on the total purchase money, although provision is 
made for the payment of interest on the $0.500 payable by in
stalments. If interest is to accumulate upon or be added to the 
$4,000, then the purchaser would be ' ir more than the 
agreement calls for.

It is further to be observed that express provision is 
in the agreement for the protection of the defendant in re
spect of the payment by him of $200 yearly upon the mortgage, 
by obliging the plaintiff to take such payments into considera
tion at the time of assuming the mortgage. The silence of the 
instrument in regard to the interest on the mortgage, a matter 
of greater moment than the yearly payments of $200, appears 
to me to afford the very strongest evidence in favour of the 
construction sought to be placed upon the instrument by the 
plaintiff.
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1 do not think that the terms of the agreement permit the 
application of the equitable rule imposing interest in the case 
of certain charges of money upon land stated in Lippard v. 
/ticket tg, L.R. 14 Eq. 291: R< Dras, f19M| 1 Ch. 781, and in 
other decisions referred to in these eases. I think the intention 
of the agreement in the present ease was that no interest was to 
be payable by the purchaser on the $4,000 until the time ar
rived for her to assume the mortgage.

The appeal should be allowed, and there should be the usual 
judgment for spécifié performance of the agreement as inter
preted by this Court. There will be a reference if necessary. 
The plaintif! will be entitled to the costs in the Court of King’s 
Bench and the costs of this appeal.

II.viu.xRT, J.A. :—On October 17. 1908. the defendant wrote 
a letter to the plaintiff, of which the following is a copy :

I hereby agree to sell to you house ami lot ">74 Gertrude ave. for the 
price ami consideration of *0.ôoo.imi dollars on the following terms, live 
hundred dollars cash; receipt of which is hereby acknowledged. A fur 
tlier payment of

8 600 on the 1st day Nov., 1008
.">00 on the 1st day May. 1000

I,ooo on the 1st day Nov., loon
1.000 on the 1st day Now. 1010
1.000 on the 1st day Nov.. 1011
1.000 on the 1st day Nov.. 1012

with interest at 7 per cent, on all deferred payments. Yon are to assume 
on completion of payments covering my equity, a net mortgage of *4.000 
in addition to the alsive payment which makes the total purchase price

The sale proposed in that letter was consummated by a more 
formal document under the seal of both parties, the provisions 
for payment of the purchase price being as follows:—

At and for the price or sum of *0.000 dollars of lawful money of 
('ainula, payable as follows: The sum of VHI part of said principal sum. 
payable as follows: #500 upon the execution of this agreement (the re
ceipt whereof is hereby acknowledged ) ; *f>00 on Xovemlier 1. IfMtH; *.‘>00 
on May 1. IfMMi; *1.000 on Xovemlier I. 190»! *1.000 on November I. 
1010; *1.ooo on November I. 1011; and *1,000 on November I. 1012. to 
getlier with interest at the rate of seven |ier vent, jht annum on nil pay 
incuts as from time to time remaining unpaid until payment, with in 
tcrest payable on the lirst day of November, commencing November I. 
1000. and the balance of *4.000. bv the assumption, on the completion of 
the said payments, of a mortgage for *4.000. hearing interest at the rate 
of seven per cent, per annum. The payment of $200 yearly by the vendor 
on said mortgage, shall Is* taken into consideration by the purchaser at the 
time of assuming mortgage.

On the date fixed for the first payment of interest, a dis
pute arose Iietween tile parties. The plaintiff contended that

MAN
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MAN. tin- $4.0IK) should hoar interest from November 1.1912. being the
('. A
1913

hurt of tin- iiistalnu-iits fixt-d for the paying of the $5.500, and 
the defendant claimed that the $4.000 should hear interest from

Mix**
the date of the purchase. The contention of the respective par
ties was consistently maintained from the first up to this time.

Hincii. The plaintitV brings this action for specific performance.
Ilnnnrt. 4.A. Both h husband (who conducted the negotiations

for her) and the defendant are intelligent business men. Both 
of them either read, or had an opportunity of reading, the docu
ment in question. ('onsidcrabh- extrinsic evidence was given 
with a view of aiding in the interpretation ; but 1 cannot see 
that it has given much assistance. Neither party charges that 
there was any fraud, nor is rectification of the document asked 
for.

The trial Judge interpreted the agreement to mean that in
terest ran on the whole $9,500 from the date of the purchase. 
With all due respect and deference, 1 come to a different con
clusion.

It is our duty to look at the document alone ; ul give it that 
meaning which the words bear. The words “on the comple
tion of the said payments,” 1 think, indicate that the interest 
was to run on that $4,000 after the other cash instalments had 
been paid.

The plaintiff may have been more astute in the making of 
tin- bargain ; but there is nothing to prevent him from having 
the benefit of that astuteness. 1 would allow the appeal.

Howell. C.J.M. 
Cameron, J.A.

1 low ell, C.J.M.. and Cameron, J.A., concurred.

Appeal allowed.

N. S. LANGLEY v. JOUDREY.

8.C.
1913

(Decision No. 2.)
\ inn Scotia Supreme Court, Sir t'harleu Tuirnnhtml. C.J., Meayher.

I{uhhcII, anti /.oiiy/ri/, December 13, 1913.
1. Hills and notkm (8 V A2—118)—Kiuiitm of dona fiuk iioldern—

Noth proct bed by fraud.
Where a promissory note given for the purchase price of certain 

property is obtained from the maker hv the fraud ami deceit of tlie- 
pax ee. while such fraud in the inception of the trammel ion precludes 
such payee from recovering, yet hi* endorsee taking the note in duo 
courue liefore maturity without notice of the fraud may recover.

| l.aufjleif v. Joutlrey (No. 1), 13 D.L.It. ât»3. a Hi mied. |
2. Ill II.S AND NOTES ( 6 x: A 2—1 IS)—RlUllTS AND LIABILITIES of ikans-

FEKEKS—XoTB I’HOCUKEI) BY FRAUD—NOTICE—O.NUH.
Where a promissory note given for the purchase price of certain 

property is obtained from the maker hv the fraud and deceit of the 
payee in the inception of the transaction, such fraud being duly 
established, the burden of proving want of notice of the fraud is on 
a plaintiff claiming as bond fide holder for value without notice under 
such payee's endorsement before maturity.

C1C
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3. Pleaiii.nu (SIN H—312a)—Wiiat may m: i»leade»—Non: obtained iiy
FRAUD—RKTAIMM» BENEFITS—( OlM ERC I.AIM FOR DECEIT. 

Although » promissory not** given for tin» purchase prit*** of a 
stallion was olitaim»il by the fraud of the payee, the note is merely 
voidable and not void and the maker by retaining tin* stallion may
deprive himself of the defence of fraud, and be compelled to seek
relief by way of counterclaim for deceit.

4. Alteration of instrument» i 8 H H—171—Aits km e ok vrem mption
an to date—Relation to execution —Payee'n name.

In the event of an apparent alteration in a negotiable instrument 
or the like, there is no presumption one way or the other as to the 
time when the apparent alteration was made, that is. whether prior or 
subsequent to its execution.

Appeal by defendant from tin* judgment of Ritchie, J., in 
favour of the in an action on a promissory note.
La tiffin/ v. Joining (No. 1), 13 D.L.R. 563.

The appeal was dismissed.
J. A. McLean, K.C., and ,/. ^ V. Marge son, for appellants.
IV. E. Host or. K.C., for respondent.

Sir Charles Townsmen!), V.J., concurred in the judgment of 
Russell, J., with doubt.

Meagher, J.. read an opinion that the evidence was strong 
to shew that, the notes were hound up when signed and that the 
typewriting could not have been done when they were in hook 
form but must have been done afterwards. There was no proof 
that they were fastened up in hook form after being signed. 
The material finding was that the interlineation was made after 
the notes were signed. He was of opinion that there was enough 
to put the plaintiff upon inquiry and to throw the burden upon 
him. None of the defendants ventured to say that the notes 
were altered after being signed and their silence coupled with 
the slight ease made was enough to retain the finding.

Russell, J. :—The judgment of Mr. Justice Ritchie in favour 
of the plaintiff is attacked on two distinct grounds, which an* 
liable to he confused; first, that there was fraud in the inception 
of the transaction, which threw upon the plaintiff the burden of 
proving affirmatively that he was a holder in due course of the 
notes sued on; secondly, that the notes had been altered after 
being signed, by the insertion of the name of a second payee.

On the question of fraud there has been a distinct finding 
of the learned trial Judge that Waterworth. one pf the payees, 
and the agent for the other payee, assuming him for the present 
to be a party to the note as payee, obtained the notes from the 
defendants by fraud and deceit covered by the particulars.

Tlu*se particulars set out a fraudulent misrepresentation as 
to the qualities of the stallion for the price of which the notes

N. S.
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Joi'llRKY.

ItllSH. Il, J.

were given, lie finds alsb as a fact that the plaintiff who is 
an endorsee of the notes had no notice of the fraud and deceit 
practised hv Waterworth. The defendants rely in part for 
notice upon the appearance of the note, the words “M. Porter 
and" having been interlined before the name of the other payee.
I think this would not be sufficient notice if the burden of prov
ing notice was on the defendants, but it is not necessary to 
pursue this inquiry because the burden of proving want of 
notice is on the plaintiff, once the fact of fraud in the inception 
is proved. I have not been able to find the evidence on which the 
learned trial Judge was able to come to his affirmative conclu
sion that tin* plaintiff had no notice of the fraud. Probably I 
should recognize it, if I could be as familiar with the evidence 
as the learned Judge who tried the cause.*

It ought not to require much evidence to satisfy a burden 
so unfairly thrown upon a plaintiff in whose favour there 
should, one would think, be a presumption that In- was ignorant 
of the fraud, as Anson, mistakenly under the authorities, says 
that there is: Anson on Contracts, Util ed., p. 271.

In this ease, however, even if the plaintiff has wholly failed 
to prove want of notice, I do not see how the defence can succeed. 
It seems to me that in order to avail themselves of the defence it 
was necessary for them to have disaffirmed the contract. The 
fraud of the payee only made the notes voidable and not void. 
If the defendants, after retaining and using the stallion for an 
indefinite period, had been sued by the payees they could not 
have succeeded on the defence of fraud. They would have been 
obliged to resort to a counterclaim for deceit. And the plaintiff* 
having given value for the notes cannot stand in a worse posi
tion than the payees even if he had had notice of the fraud, of 
which there is no affirmative proof : Dawrn v. Harms#, L.R. 
10 « P 166

The defence that the notes were altered after execution is 
not. I think, made out. As the learned trial Judge has pointed 
out. not one of the makers can say or has said that the name 
of tin* payee Porter was not in the notes when lie signed them. 
I think it would be going a long way in the absence of such 
evidence were we to infer that the name must have been inserted 
after the notes were signed merely because the interlineation was 
done on a typewriting machine, that the notes when in a book 
could not go into the machine and that the notes were in a 
book form when signed. Why may not the interlineation have 
been made, as the printing on the body of the note certainly 
was done, before the sheets were sewed up into the form of a 
book ! The notes an* not in the usual form of tin* book of forms

‘ After this paragraph was written my attention was called to evidence 
of the plaintiff that he had no notice.
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on .salt* by the stationer. They must have been printed espeeially N S- 
for the purposes of Waterworth, one of the payts-s, with his sr(1 
name printetl as that of the payee. It would he a complete solu- 
tion of the difficulty if the name of the other payee could he 
found to have been interlined on the typewriter and the sheets I-a milky

then sewed up in the form of a hook with a pasteboard cover Joiurky.
before the dealers set out on their mission. I know of no evi 
deuce that conflicts with this theory. But if such evidence 
there he. it matters little. We are not at liberty to speculate 
upon such a matter. I think when there is not a word of evidence 
on th«* part of any of the signers of the note to sustain the 
contention that the notes were altered after execution it was for 
the learned Judge as a juror to say under the evidence, when 
the alteration was made, that is if the insertion of the words 
must he considered an apparent alteration. The learned Judge 
has found that the note when produced in Court was in the same 
form as when executed and I see no reason for disturbing his 
finding. See Taylor on Evidence. 10th ed.. sec. 1819, to the 
effect that in the ease of a hill of exchange there is no presump
tion one way or other as to the time when the apparent alter
ation was made.

Longlky, J. :—There exist no sound reasons for disturbing i»ngi«y. j. 
the judgment given in this ease hv It itch ie. J. The question as 
to forgery of names on the note is not sustained by the evidence 
and has been found against by the learned Judge. I should 
have had little doubt in reaching the same conclusion that the 
Judge did with the evidence before me.

The plaintiff' lie finds to he the holder of the notes before they 
became overdue. He took them in good faith and for value and 
when negotiating them he had no notice of any defect in the 
title of Waterworth and Porter. The only point on which then* 
is any question is that the words “M. Porter and” were inserted 
on the said notes after they wert* made. The Judge finds 
against this. Porter's evidence is uncontradicted on the sub
ject. and this is conclusive unless there is some evidence offered 
to the contrary. On this point the ruling is sustained .by suffi 
eient evidence and there exists no reason for setting it aside.

That the notes were obtained by Waterworth by fraud is not 
a part of the ease. That the plaintiff' had no notice or knowledge 
of any such fraud or deceit, and there was nothing which made 
it incumbent on him to communicate with the defendants In
fo re discounting the notes. The finding on this point seems to 
me to la* strictly in accordance with the facts.

The only point of law in the case is the finding of the learned 
Judge on the question of the insertion of the words “M. Porter 
and” before the making of the note and what effect the insertion
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N. S. of these words had in requiring the plaintiff to make inquiries.
s. c.
1913

Tin- counsel for the plaintiff negatived by the authorities lie 
quoted any sueli necessity resting upon this Court to overrule 
the same.

Lanolky The appeal should therefore he dismissed.
«ÎOVDRKY.

Appall dismissal with costs.

OUE
Re KUSSNER ESTATE.

IJiwbcc Superior I'oiirl. District of Montreal, Cliarbonnraii. -I.
Hemnher IS. 1913.

S. ('.
1913 1. KxKVVTOBS AM» ADMINISTRAT»»* I 8 I—4)—It UNI NI IATION—AlMDIXT 

MKXT OP CO-EXEI'VTOB BY COI RT—QUK. 924.
On the renunciation of » co-executor appointed l»v the will, the 

court ninv. miller iirtiele 921 (Que.) appoint another executor in
his place, where the intention of the will negatives control by one 
executor only ; ami such power may be exercised at the instance of a 
creditor of a partnership of which the deceased was a mendier, where 
recourse against his estate sihmiis probable, not only In va use of the 
ordinary liability as a partner, but because of facts shewing an inde
pendent personal responsibility on his part by reason of the manner 
in which the moneys were obtained from the creditor.

Statement IIkarinu of petition of the Merelmnts Rank of Canada, ask
ing for the appointment of a testamentary executor in the place 
of the Royal Trust Co. which had been appointed by late Isaac 
Kussner who died in Montreal oil April 29. 1913, under his will 
(passed before Marier and Colleague on March IS. 1908). co- 
executor with Dame Cecilia Millman. wife of said Kussner. with 
the speeial qualification of managing executor, the said Royal 
Trust Company having resigned under the authority of the 
Superior Court on December 3. 1913.

The petition was contested by Dame Cecilia Millman. the exe
cutrix, remaining in possession and in charge, denying to the 
petitioner the quality of creditor of the estate of late Isaac 
Kussner and alleging that even if the said petitioner was a 
creditor, it cannot ask for such appointment, and also denying 
the jurisdiction of the Court to replace the Royal Trust Co. 
by another executor.

The petition was based on art. 924 C.C.. the second paragraph 
of which reads as follows :—

Will'll t esta men 1 ary executors uml administrators have been iinmiil by 
tbe will, ami, in consequence of their refusal to accept, or of tlieir powers 
having ceased without tlieir lieing replaced, or of unforeseen circumstances, 
none of them remain, and it is impossible to replace them under the terms 
of the will, the .bulges and the Court may likewise exercise tbe powers 
neei »ary to do so. provided it appears that the testator intended t In
exécution and administration of the will to continue independently of the 
heir or of the legatee.
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S. W. Jacobs, K.C., for the petitioner. 9UE-
F. J. Lavcrty, K.C., for tin* respondent. s ^

lt»i:t
Charbonneav, J., held tli.it the hank being the creditor of 

the firm of Kussner Bros., of whom Isaac Kussner was one of K|^!N.
the partners, may be considered as an eventual creditor of the kstati
estate of Isaac Kussner; that there has been proof of facts that 
would create a personal responsibility on the part of late Isaac ,l',r0onD',u*J- 
Kussner independently of the responsibility of Kussner Bros.; 
therefore the petitioner has sufficient interest to act in flu* pre
sent petition.

Tin* law does not require any special quality or interest on 
the part of the party asking for such appointment, and the 
ordinary interest and capacity required for an ordinary suit 
must be considered sufficient for the purpose of the present 
petition.

It appears by the will that the intention of the testator was 
that his wife should not act alone as executrix, and especially 
should not have the management of the estate, the Royal Trust 
Co. being appointed therein as the managing salaried executor.

In order to conform to the evident intention of' the testator, 
it is necessary that the estate should not be left without such 
expert salaried executor, although, apparently, there would not 
be. perhaps, any necessity for such an expense.

The petition would he granted and the Investment Trust 
Company Limited, of Montreal appointed in place of the Royal 
Trust Co., which had renounced as managing executor under 
tin* will, to act jointly with Dame Cecilia Millman. the other 
executor, with all the powers and privileges which said Royal 
Trust Co. had. The costs of both the petition and the contesta
tion thereof on both nidi's would be ordered against the estate.

Order modi.

McKEOWN v. LECHTZIER MAN.
Manitoba Kihii'h Hciirh, Curran. ./. December 4. 1013. K~U

1. PLEADING <8 111 A—304/*)—1*1, K AH AM» XXNWKRN—AllATKMENT—W'llAT 1013
AMOUNT* TO.

Rule '1 IS <»f till* King's Ileneli Rules, R.S.M. 1002, oh. 10. which 
declare* that no defence shall Im* pleaded "in abatement," dm** not 
require that a plaintill" should he nonsuited merely becaum* the ac
tion was prematurely brought, where the disability had lieen re
moved pendente tile.

2. Lammoim ami tenant (I III I) 1—0»)—Rights axd liabilities or
parties—As to rent—Action for—Effect of levying distress.

The plaintill in an action for rent will not Im* nonsuited because 
of a distress levied læfore bringing action and held unsold when the 
aetion was begun, where the g«N»d* seized were sold some time Im*-
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MAN.

K. B. 

1913

McKkowx

l.HIITZIKH.

Statement

fore the trial ami the ilefemlant ikIvîmmI of the ammint realized, mo 
that he waa fully aware of the sum claimed as remaining unpaid.

\ hr ha in v. /'Ai'Z/m/Z, h.l!. In Kx. *242; and dray v. 1'urrry, 22 N.N.R. 
2H2. «-oiisidered.l

3. I.AMH.OKI) AM) TENANT HI III I) I—9D|— ItllillTH AMI LIAIIII.ITIKM OK 
I'A HT IKK—Am TO KENT—AFTER MlRRENIlEK OF PREMIHEK.

Where a lessor, as a considérât ion of u settlement agreement ill 
respect of an action by a lessee for the cancellation of a least», agreed 
ii accept as tenant for the remainder of the term, a third person, who 
was in possession of the demised premises hv permission of the lessee, 
md from whom the lessor afterwards accepted payments of rent, as 
tenant for the remainder of the term, the original lessis» is released 
from liability for rent siihstNiuently accruing, notwithstanding that 
the new tenant did not execute as agreed a new lease which lie was 
willing and had offered to sign, where tin* omission to submit a new 
lease to lie signed was wholly dlle to the lessor's neglect, ami the 
latter had retained the Is-nelits In* had received upon the settlement 
of the original lessee's action.

Action by a lessor for the recovery of rent.
Judgment was given for the defendants.
IV. //. Trueman, for plaintiff.
.1. ./, Andrews, K.C.. and IV. II. Curb, for defendants.

(Yrkan, J. :—The plaintiff*, landlord, sues the defendants, 
tenants, for $950 1st lance of rent alleged to be due him for the 
months of May, June and July, 1013. under an indenture by 
way of lease (ex. 1), of certain theatre premises on Main street 
in the city of Winnipeg. The term granted was three years 
and four months, and the rent reserved $350 a month, payable 
on the 1st day of each month in advance. The granting of the 
lease by the plaintiff and its acceptance by the defendants is 
not denied. The defendants originally pleaded to the action 
that before any part of the rent sued for liecame due, the de 
mised premises were duly surrendered by the defendants to 
the plaintiff by act and operation of law. They amended their 
statement of defence on September *20. 1913, by adding as 
clause 3 the following

(hi uv nlsiut August 6, HU3. the plaintill «list ruined certain good' 
upon tin <lcmis«*<l premises for tin* rent cluirti«*d in this uction. «ml In
still buhls th«‘ siiiil goods us a distress for the said mit. or has sold tin 
said gisais and satislleil the rent out of the procciMls of such sale.

The plaintiff did not amend in view of the new defend 
raised or reply, ami the case went to trial on the statement of 
claim as originally issued. The action was begun on August 7 
1913; the distress of the goods was made on August f>, 1913, am 
the goods were not actually sold until the 27th day of Angus’ 
following. The plaintiff admits that lie caused the distress t 
be made to levy $950, rent due in respect of the demised premise 
on August 1, 1913. This would, of course, include the rent 
sued for in this action. The sale realized $270.50, of which
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$90.90 was appropriated lor eosts, leaving only the sum of 
$179.60 to hi- applied on the rent. This amount the plaintiff 
received, hut it could not. under the circumstances, he credited 
in the statement of claim. The defendants were not advised of 
tin- sali- or its results until October 1. 1913, when tin- notice 
(ex. 3) was sent by the plaintiff’s solicit ora to the defendants’ 
solicitors; so that the amended statement of defence, when 

, would seem to have been fully just Hied. The plaintiff 
now argues that the matter set up in the third paragraph of 
the amended statement of defence is in effect a plea in abate
ment, or rather, that it sets up matter which merely suspended 
the plaintiff's right of action, but did not destroy it. and that 
as before the date of trial, tin- disability had been removed, the 
suit ought to proceed.

By rule 318 of the King's Bench Act, no defence shall be 
pleaded in abatement. Is the defence in question one in 
abatement or one in bar? ('bitty on Pleadings, p. 462. says:—

"I In criterion or Icmling ili-tim l ion between ii | leu ill nlitilvliivnl an,I 
a |il,-a in liar is. t lint tin* former must not only point out tin- pin in tilt's 
error, lait must shew him how it may Ik* eorrocletl an,I furnish him with 
materials for avoiding the same mistake in another suit in regard to tin* 
same enlise of aetion: or in teelmiral language "must give tin* plain!ill" a 
better writ."

There is a distinction made by the author between pleas in 
the nature of abatement, the effect of which is merely to sus
pend the right of aetion temporarily and those which, like the 
generality of such pleas, allege matter which, although it gave 
another and better action, had the effect of destroying altogether 
the effect of the suit in which it was pleaded. It seems to me 
that our rule does not strike at the latter class of defences. The 
defence in question, if at all a plea in abatement, comes nearer 
to that class of pleas referred to by Cliitty. at p. 469. as pleas 
in abatement to the action of the writ; such as that the action 
is misconceived, being in case when it should have been in tn*s- 
pass. or that it is prematurely brought, ('bitty, at p. 486, de
fines a plea in lmr as one that goes to the merits of the case 
and den ii *s that the plaintiff has any cause of action, and does 
not, like a plea in abatement, give a better writ. Such pleas 
either conclude the plaintiff by matter of estoppel or shew that 
the plaintiff never hail any cause of action, or. admitting that 
In* once had. insist that it lias been determined by some sub
sequent matter.

The defendants argue that the defence set up in the third 
paragraph of the amended statement of defence is a complete 
lmr to the plaintiff's action, ami cites bhain v. rhilpott, L.R. 10 
Ex. 242. as authority for that contention. In that case the 
plaintiff sued the defendant for four months’ rent payable under
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a writti'ii agreement. He issued his writ on September fi, 1875, 
claiming twenty pounds, rent due lor certain months. He had 
previously, however, on August Ml, 1875, distrained for three 
months of the rent sued for, had the goods appraised and re
tained them until the trial without having sold them. The jury 
found that there was an eviction by the plaintiff and that the 
goods distrained and held as a distress were worth eight pounds. 
The plaintiff had a verdict for fifteen pounds and a rule nisi 
for a new trial on the ground that the plaintiff was not en
titled to bring an action for his rent whilst he held his distress 
for the same rent was made absolute. Cleusby. B„ in deliver
ing judgment, says, at p. 248:—

Tin- above reasons ami authorities seem to establish clearly that the 
existence of the distress is an answer to his action for the rent. . . .
Mut nil the authorities proceed upon the general principle that the taking 
and holding of the pledge takes away the rigid to bring the action without 
reference to the value. ... It certainly seems more reasonable to say, 
in accordance with the precedents ami current of authorities, that the 
levying the distress for the whole rent suspends the remedy for the whole 
rent as long as the distress continues a pledge.

(See also to the same effect, dray v. Curry, 22 N.S.R.. p. 
262.)

While tin- principles of law laid down by the Court in this 
ease (Lrhain v. Philpott, L.R. 10 Ex. 242) seem perfectly clear, 
1 confess I do not understand why a new trial was directed 
and not a nonsuit. Possibly the Court was not satisfied to net 
on the finding of the jury as to the value of the goods. The 
concluding paragraph of the judgment would seem to indicate 
that this was a question which the jury was not competent to 
decide. It is in these words, p. 250:—

For the almve reasons I am of opinion that the plea was a good plea, 
licrnusc as long as the distress continued, the action of debt could not lie 
brought, and that if the distress was held. it. was immaterial what was its 
value and could not properly be decided, and therefore enough of the plea 
was proved to make a defence.

The expression “could not properly be decided” refers, I 
take it. to the finding of the jury us to the value of the goods 
seized. Did the learned «Judge mean that it was not competent 
at all for the jury to inquire into the value of the goods, or 
merely that a jury could not, under the circumstances, and in 
the absence of a sale in due course of law. In- allowed to find 
their value? It does seem to me that had their value been as
certained by tin* usual means of a sale in due course of law and 
proved at the trial the result might have been different.

At. any rate, under our less technical methods of procedure, 
and having regard to the principles which actuate our Courts 
in the administration of justice, I think it would not be in the
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interest* of justice to nonsuit the plaintiff in this case upon 
tlie soli* ground that the action was prematurely brought. To 
do so would not determine the matter in issue between the par 
ties, and would merely mulct the plaintiff in costs and force 
him to bring a new action to which tin- defendant could have 
no defence.

Philpntt v. Lthain, 35 L.T.1L X.S. 8f)f>. decides, that when 
goods have been sold under distress, and the proceeds (as lierei 
are insufficient to satisfy the rent, the landlord has his remedy 
by action. It is plain that had the plaintiff waited until after 
the sale he could have sued the defendants for the deficiency in 
the rent arising from such sale. The sale took place before the 
trial and the defendants were advised of the amount realized 
ami knew, therefore, what balance they still owed. The judg
ment of the Court of Exchequer, as I understand it. is not an 
authority for either dismissing this action or nonsuiting the 
plaintiff, and if no other defence had been raised. I would find 
for the plaintiff for the amount claimed, less the amount real
ized at the bailiff’s sale.

1 therefore refuse the motion for nonsuit, and will proceed 
to deal with the remaining defence, that there was a surrender 
of the lease in question by act and operation of law before the 
rent sued for became due.

Now, what are the facts? The defendants entered into pos
session of the demised premises and continued to occupy them 
until some time in the month of March, 1913. when a sub-lease 
<ex. 8) was agreed to by them to one John Oaudesi. This lease 
'ex. 8) is signed by (laudesi. but is not signed by the defendants. 
It purports to cover the unexpired portion of the original term. 
The defendants ran the theatre until December. 1912, when it 
was closed, because, as the defendant Lechtzier says, they were 
losing from $85 to #50 a day in its operation. The defendants 
Imd meantime begun an action against tin* plaintiff to have the 
lease (ex. 1) cancelled on the ground of fraud and misrepre
sentation by the plaintiff and for damages. No rent was there
after paid until the settlement, to which I shall later refer, was 
subsequently made in the early part of April. 1918. The plain
tiff defended this action, and same was pending for trial when, 
in March, 1913, the defendants sold out their interest in the 
theatre to the said John (laudesi. The plaintiff was then absent 
from the city of Winnipeg, and both Lechtzier and (laudesi 
swear that the sub-lease (ex. 8) was only a temporary arrange
ment, and that it was always intended to secure a lease to (laud- 
si direct from the plaintiff. It is admitted that negotiations 

for a settlement of the matters in dispute between the plaintiff 
and defendants were entered upon between these parties ami 
conducted in part through their respective solicitors. One
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interview was held in Mr. Andrew’s office in the early part of 
April. 191.'I, the exact date does not appear, at which Mr. True
man. Mr. A. .1. Andrews, the plaintiff and the defendant Ledit - 
zier were present. No settlement was then arrived at, and 
later it was arranged between Mr. Fletcher Andrews, acting 
for the defendants, and Mr. Trueman, acting for the plaintiff, 
that the plaintiff should accept (laudesi as his tenant in lieu of 
the defendants, and agree to a surrender of the old lease in 
consideration of the defendants discontinuing their action 
against the plaintiff, and paying him $1,050, the arrears of 
rent. It was also arranged that mutual releases between the 
parties were to he given. Mr. Trueman says he submitted these 
terms to the plaintiff, who accepted them conditionally upon 
(laudesi becoming responsible for the rent. Mr. Trueman says 
the settlement was to be conditional upon (laudesi executing a 
new lease. Accordingly the documents (ex. 4, consent to dis
missal of action; ex. 5, new lease, plaintiff to (laudesi; ex. G. 
mutual release between plaintiff and defendants, and ex. 7. 
surrender of old lease, defendants to plaintiff) were prepared 
by Mr. Trueman, and sent to Mr. Fletcher Andrews for tin- 
purpose, except as to ex. 5. of Is-ing executed by the defend
ants. All these documents appear to have I... .. drawn in dup
licate. but the duplicates of cxs. G and 7. which the plaintiff 
signed, were retained by Mr. Trueman, and are not produced. 
Kx. 5. tin- new lease was executed by plaintiff and sent to Mr 
Andrews for the purpose of having it executed by (laudesi 
Mr. Andrews apparently had the other copies of exs. G and 7 
executed by defendants. His firm signed the consent, ex. 4. 
and sent it to Mr. Trueman, with a cheque for $1,050, ex. 9. to 
pay the arrears of rent. This cheque was endorsed by Mr 
Trueman's firm, the payees and delivered over to the plaintiff, 
who cashed it himself on April 5. Now. the cheque is dated 
April 4. as also is the consent to dismiss the action. This con 
sent is in duplicate, one copy was produced at the trial by tie 
defendants, ex. 4. and the other is on tile in the suit papers 
shewing it to have been tiled with the prothonotary on October 
Hi. 19V1. This, I take it. must be the plaintiff's copy. Both 
copies are signed by each of the respective solicitors. There is 
no evidence to shew when the plaintiff's solicitor signed them 
but they were probably so signed before being sent to Mr. An 
drews, who then, no doubt, signed them for his clients, the d< 
fendants, and returned one copy with the firm’s cheque, ex. 9. 
to Mr. Trueman. The other papers would probably take soin- 
days to complete, but the payment of the arrears of rent ail- 
dismissal of the defendants' action were promptly carried on 
in pursuance of the settlement. The plaintiff at once got a I 
that lie was intended to get as the result of this settlement, ex



15 D L.R.I McKkown v. Leciitzikr.

,, pt ( Jaudesi’s signature to the new lease. That tin* plaintiff 
was quite» satisfied to accept (Jaudesi as his tenant is heyonil 
(pif-stion. Hr signed the leii.se to him. ex. 5, and placet! it in his 
solicitor’s hands in order that it might lie executed by (Iaiulesi. 
The plaintiff, in his own evidence, says that it was one of the 
timis of the settlement that (iaiulesi should hecomc his tenant, 
and (Iaiulesi certainly was agreeable to become such tenant. 
The plaintiff called (Iaiulesi as his witness, and I see no reason 
to disbelieve his evidence. Mis version of the matter is that 
hi- closed his deal for the theatre with the defendant Lcehtzier 
about the 27th or 28th of March. llM't. got the key from Lee lit- 
zier and went to work to tix up the premises, that the plaintiff 
called to see him and said. "I am tired of this fellow (meaning 
Lcehtzier) ; I don't want to look him in the face any more; I 
want to give the lease to you.” To which (Iaiulesi replied, “Go 
on and make the lease out in my name.” The plaintiff then 
said. “All right. I will go to the lawyer and have the lease 
drawn.” Three or four «lays after this interview, (Jaudesi’s 
solicitor. Symington, telephoned him that the plaintiff's solici
tor had tlui lease ready and asked him. (Iaiulesi. when lie would 
come up to sign it. (Iaiulesi says lie was busy at the time and 
asked to let the matter stand for a day or two. A few «lays 
later (Iaiulesi says lie went to the plaintiff's office, saw the 
plaintiff and stated that lu* was ready to sign the lease, to which 
the plaintiff replied. “I don’t want you any more. I will keep 
the .lew here” i meaning Lechtzier). On cross-examination, lie 
swears he never refused to sign the lease from the plaintiff. He 
paid the plaintiff at h*ast one month’s rent, and part of another.

The plaintiff also called Mr. Symington, the solicitor who 
acted for (laiuh-si in tin* matter of tin- lease. Mr. Symington 
says to tile best of his ri-eollection, ex. 5, the new lease was 
brought to him hy Uaudesi, and that he advised (Iaiulesi to sign 
it. as it would he better to get a lease direct from tin- plaintiff, 
lie further says that (Iaiulesi took away ex. f> and afterwards 
brought it hack to his office, where it was fourni a few «lays be
fore the trial. Now, the plaintiff says that when lie signed ex. 
.*>. lie intended to be bound by it if (Iaiulesi would sign it; but 
that Gaiuhisi did not sign and refused to sign, because lie said 
he already had a lease from defendants, and did not want an
other. I find «•onsiderahle difficulty in believing this statement, 
and cannot accept it as against (Iaiulesi's denial. It seems to 
me highly improbable that (Iaiulesi would take this position in 
the face of his solicitor's advice, and in the face of his own 
statement that the sub-least*, ex. 8. was merely a temporary ar
rangement. The plaintiff’ also admits that Gaudesi paid him 
#:tô<l. the April rent; hut says that lie nveived it from (Iaiulesi 
as Lechtzier’s agent, and that he gave (Iaiulesi a n*e«*ipt for it.
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MAN. Tin* receipt is not produced, and Gaudesi denies positively that 
jTlt lie got any receipt, alleging that he paid the rent by cheque and 
,jl,3 that his cheque was receipt enough. The plaint iff also says that
---- he refused to sign exa. U and 7, the release and surrender, be-

\h Kkoxvx Gaudesi had not signed ex. 5, the new lease. Delivery of
Uciitzikk. <‘X. •"> to Gaudesi is denied by the plaintiff, and also by his soli

citor. The plaintiff, however, admits telling Gaudesi. either on 
i urran, j f|,v or 4th of May, 1913, that if lie would go and sign the 

lease and accept the same condition as in the previous lease, lie 
would grant him a lease; that such lease was then in Mr. True
man's ortie»* or Mr. Andrew’s oflUce. At this time Gaudesi was 
in possession of the premises and had already paid rent to the 
plaint ill". It is also clear, from the plaint i IT's evidence, that lie 
made an arrangement with Gaudesi as to certain repairs to the 
premises on account of which .+15 was to be allowed to Gaudesi 
out of tin* rent, and this allowance was actually made. It seems 
to me that such an arrangeimmt was wholly inconsistent with 
the plaintiff's contention that Gaudesi was merely a subtenant 
of the defendants, and is strongly confirmatory of the defend
ants' position that Gaudesi was in fact tin* plaintiff’s own ten
ant. Now, tin* plaint ill's objection is based on the fact
that Gaudesi di<! not sign tin- new lease, lit* insists, as do»*s 
his solicitor, that this was a term of the settlement, and because 
it was not carried out there was in fact no settlement and no 
agreement binding on the plaintiff to accept Gaudesi and re
lease the di'fendants. 1 cannot accept this view. 1 hold, upon 
the evidence, that Gaudesi was willing to sign the new lease, and 
personally offered to the plaintiff to do so, and, though there 
may have been some little delay in this, it was not such as to 
entitle the , to recede from the arrangement with the
defendants under which he had got very sulistantial advantages 
for himself without giving anything in return. To permit the 
plaintiff to do this would be ine»|uitabh* in the extreme.

If the plaintiff’s contention is correct, ami lie intended to 
hold the defendants to the original lease, it s»‘ems to me it was 
his plain duty to have notified tin* defeinlants that Gaudesi 
had refused to sign tin* new lease, and that the whole proposed 
s» was off. He did not do this, but stood by and al
lowed the defendants to assume that th<* settlement had lieeii 
carried out in its integrity and that Gainl«*si had Inm*h accepted 
by tin* plaintiff as his tenant. And it was not until months of 
terwards that the defendants were apprised of the fact that the 
plaintiff still considered them liable to him for the rent of the 
premises.

As to this, the plaintiff says that on two occasions since 
the settlement, lu* askeil Lech trier to pay rent ; but he is unable 
to t»*ll either time or place, except that once it would be some
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time in the month of June, and again in tin* month of July when 
hr met Lechtzier near the theatre and just asked him for the 
rent, at tin* same time ti lling him that In* was still responsible 
for the rent. On this hitter oeeasion In- says tin* defendant 
Lechtzier just laughed and walked away. Now. the defendant 
Lechtzier expressly denies that the plaintiff ever demanded 
any rent from him since the settlement referred to. I accept 
Lechtzier\s statement upon this point in preference to that of 
the plaintiff. I think tin plaintiffs conduct in the matter since 
tin* settlement, and his dealings with (laudesi. render it extremely 
improbable that In* made the demands for rent upon the defen
dant Lechtzier on the occasions lie swears to. It seems to me 
that had lie been serious in his contention that Lechtzier was 
still liable, he would then have taken steps to collect the rent 
from Lechtzier, and not have allowed it to continue in arrears 
and accumulate.

Again, I think, it was the plain duty of the plaintiff, if 
lie intended to repudiate the settlement, which had been made 
with the defendants, to have returned to the defendants the 
consideration which he had received from them in virtue of it. 
that is to say, lie should have repaid the sfd.OôO and returned 
the consent to the dismissal of the action which, up to that 
time, bail not been used in Court, thereby putting the defend
ants hack in their original position, lie did not do this, but on 
the contrary, elected to retain all the benefits and advantages 
which lie had received under the settlement, and I think lie 
must he bound by it notwithstanding the fact that (laudesi did 
not sign the new lease. As to this. 1 hold, upon the evidence, 
that it was the plaintiff’s own fault, lie could have had the 
lease signed hv (laudesi had he desired; lie refused to allow 
Oaudesi to sign the lease, and lie cannot now be allowed to take 
advantage of bis own wrong in this particular.

1 think that the defendants have done all that they were 
required to do by the terms of the settlement to entitle them 
to a surrender of the old lease and that they were* and are re
leased from any further responsibility for tin* rent thereby re
served.

I think thire is no doubt that (laudesi was in fact accepted 
is a tenait* ot the premises by the plaintiff in the place and 

stead of the defendants. His possession was recognized by the 
plaintiff, who accepted rent from him, not, 1 hold, as an agent 
of the defendants, but on bis own account as the plaint ill 's 
tenant. This position is further confirmed as I have before 
referred to, by the fact that the plaintiff made an independent 
bargain with (laudesi as to repairs, a thing which has some 
weight with me in reaching the cone lus ion that the plaintiff had 
accepted (laudesi as his tenant. It is true that the plaintiff says
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MAN. Leehtzier was present when this arrangement as to repairs was 
K p ina<le; but Leehtzier denies this. Even if Leelitzier was present 
14»|.t and did not objeet, why should he object, in view of the settle

ment hv which his further responsibility as a tenant had ceased.
McKkowx that of (iaudesi had been accepted by the plaintiff.
IjW iitzikk. There is suftleient evidence upon which to hold, and I do 
t— hold, that there was a surrender of the demised premises and 

of the uiiexpiml term by act and operation of law before tin
rent sued for became due. This is a complete defence to the 
plaintiff's cause of action, and I therefore dismiss the plain
tiff’s action with costs.

Judgmntl for defendant.

MAN SIMONSON V. CNR. CO.
I/»minim hiiii/'s Itiinh. l/i tciillc. ./, December A. 1111II.

K. n
|.,|:i I. i oxki.ht ok lawn i 8 I K I—loti)—Torts—I’krsonai. ixji'RIKk—Ixji k

1RS Hl'HTAlXKIl IX NINTKR PROVIXCR—!>.X PORI.
As tin- fellow-servent «lis-triin- prevails in Mauitolui. an action hy 

the servant against tin- master cannot In- maintaim-il in the court» 
thereof for |s-rNonal injuries »ustaine«l in a si»t«-r province as the 
ri-sult of the ncgligcm-t- of a fellow servant, notwithstanding that the 
Its loci delicti would |s-riuit a recovery ; since, in order to recover for 
a tort committed in another province, it niu»t Is- one that is action 
aide limier the hr fori.

[!• hill ip* \. Huit. 10 B. & S. 1004; and Machado v. h,aten. | ISD7J 2 
i,i II. '.Ml. followed: Si oil \. I.ord Scff moor. .‘12 LI. K\. 01; and Muslim 
». Faliriiia*. I Sir. I.. fas. All I. t'owper 101. »|N-i-ially n-tern-d to. Hut 
«-ompare Slorti \. Stratford Mill Haildiatt Vo. (Ont. i. Il U.L.R. 40. | 

•2. Mamtkr A.xn hkrvaxt »8 II K4—226) —Xkulhirsck of pmxow-nrrvaxt
—fHARUR or RM.K HY HTATVTK—KkKWT.

Sir. ."II i 14 l of the Supreme Court Act. It.S.S. ItMHi. eh. fi2. alsdish- 
iug the fellow servant doctrine is not an Act relating to pris-cdurc 
merely hut one varying or altering the previous law.

[Smith v. V.l'M. Vo.. 7 Terr. L.R. A0. applied.)
Martkr a xi» »»»vaxt UN K4—22Si—Nkui.uik.xck. op kki.miw skrvaxt

—IKJVRIM HI HTAIXKD IX SlMTKIt PROVIXVB—I.KX PORI.
A suit cannot Is- maintained against an employer for |s-rsoiial in

juries sustained hy an employee in a sister province, as the result of 
t!i«- negligem-e of a fellow-servant, where no action would lie at common 
law under the 1rs fori, notwithstanding that the action would have 
Ism maintainaldc under the Ivt lori drlirti. if hy reason of the fellow 
servant doctrine prevailing in the jurisdiction where the action was 
brought the plaintitT would have had no cause of action against the 
master, had the accident occurred in that jurisdiction.

Action in Manitoba hy a railway employee against tlu- com
pany in respect of personal injuries sustained in Saskatchewan 
as the result of the negligence of a fellow-servant, ami action
able under the lex loci delicti.

Judgment was given for the defendant.
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It shall in it In* h g«Hhl «h-fviivv in law to any action against an employer 
or tin* siicwssor or legs I re|ire*eiittitive of an employer for ilainagcH for 
tin- injury or ilvntli of an employis* of such employer that such injury or 
ilrnth re*ulle<l from tin* nvgligvnvv of an employee engaged in a ronunon 
employment with tin* injuml «*iii|»l<»yt>«>. any vontravt or agrément to tin* 
contrary notwithstanding.

This Act without variation was carried forward and by 
various stages subsequently became embodied in the Supreme 
Court Act of the Revised Statutes of Saskatchewan. 1909, eh. 
52, see. .‘11, sub-sir. f 14).

The plaintiff urges that the law to be applied in this Court 
is the law of the plaçe where the accident occurred and that, 
therefore, lie is entitled to a verdict. Counsel for the defendant 
urges, on the other hand, that this is a law of procedure only ; 
and that as the fellow-servant rule applies in this jurisdiction, 
the plaintiff cannot succeed.

It was admitted, in effect, that unless otherwise provided 
by statute, the fellow-servant rule applies in the province of 
Saskatchewan. By see. 12 of eh. (>2 of the Revised Statute of 
Canada. 1900. the laws of England were applied to the terri
tories as they existed on July 15, 1870, in so far as they are not 
repealed, altered, varied, modified or affected by statute, and 
that in effect has boon the law since the formation of the pro
vince of Saskatchewan.

/). A. Slar/toolc, and /•’. /•'. Montatjut, for plaintiff.
O. //. Clarke, K:('.. and ('. IV. Jackson, for defendant.

Mktcai.1% •?.:■—The plaintiff sues for personal injuries 
sustained while acting as a hraketuun for the defendant at 
Xelamlia. in the province of Saskatchewan and says that at that 
place, and while engaged in shunting ears upon a aiding lie was 
violently thrown from the top of one of the cars by reason of 
the train having been brought up with a sudden jerk which 
threw him from the roof of the car onto the track below, caus
ing a permanent injury to his leg.

Amongst other defences, the defendant sets up the defence 
of common employment. There was evidence at the trial by 
which the jury might find negligence of the servants of the 
defendant. The defendant urged strongly that there was no 
other evidence and that the case should be withdrawn from the 
jury by reason of the fellow-servant rule. I thought it expedi
ent to instruct the jury that, for the purpose of their verdict, 
they might, if they found negligence, assume liability. The 
jury returned a verdict for $4.5(Hi. Counsel for the defend
ant moved for judgment notwithstanding the verdict.

By cli. 12, sec. 2 of the Ordinances of 1900. the legislature of 
the Northwest Territories enacted as follows :—

»,
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May flu- plaint ill', in Manitoba, maintain an action for the 
tort committed in Saskatchewan?

It is laid down in Ilalsbury, vol. <>, para. that, in respect 
to a personal tort committed abroad

"I li«- Kiigliali Courts «lu not bhhuiiiv jurisdiction unless tin- act com- 
idiiiiivd of is Isitli actionable in Kngland and at the same time not justi- 
liahle by tin- law of tin- place where it was done. It is not necessary that 
it should also Is- actionable (in the ordinary sense) in the foreign country; 
it is suHieicnt if it is wn and unjustillahle; although giving rise
to no civil proceedings for damages. Thus the foreign law may regard 
the act as of a criminal nature only, or it may re<|uire the institution of 
penal proceedings as a condition precedent to tin- recovery of damages; 
probably in the tirst place, and certainly in the second, the act. if tortious 
hy Knglish law. will Is- actionable in this country.

The law is discussed in I he case of Scott v. Lord Seymour, 
32 L.J.Ex. 61. where it was decided that a British subject may 
maintain in an English Court of law an action against another 
British subject for an assault committed in a foreign country, 
although proceedings are alleged to he pending in that foreign 
country in respect to the same. I take it the effect of that 
decision is that although the law may not he identical in both 
countries, still the action might he maintained in this juris
diction and this Court give effect to the laws of the foreign 
jurisdiction.

In Mostyn v. Fabriyas, I Sm. L. Cas. 591, Cowper 161, Lord 
Mansfield drew the distinction between what was termed trans
itory and local actions, and he cited an action which had been 
tried before himself against Captain Gambier, who. by the 
order of Admiral Boscowen, had pulled down the houses of 
settlers who supplied the navy with spirituous liquors. This 
hail taken place on the coast of Nova Scotia, where there were 
no regular Courts of judicature, and if there were, Captain 
Gambier might never go there again.

While it has been since di-cided that an English Court has 
no jurisdiction to entertain an action to recover damages for 
trespass to lands situate abroad, such decisions deal only with 
the jurisdiction of our Courts over real property situate abroad.

The ruling of Lord Mansfield came under discussion in the 
case of Phillip* v. Kyn (1869), 10 B. & 8. 1004, L.R. 4 Q.B. 
225, and I! Q.B. 1 ; where the action arose out of certain arbi
trary proceedings of the governor, Eyre, in the Island of 
Jamaica. On the lirst argument before the Queen’s Bench, 
Cockhurn. C.J.. L.R. 4 Q.B. at 229, observed:—

No one tloubta that tin? law an laid down by Lord Manalli-ld in Mostyn 
v. h'abriyns, Cowper 161, ia correct.

The main question, however, in Phillips v. Eyre turned upon 
the effect of an Act of ,, passed hy the legislature of

23
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the colony ond ««Rented to by tin- Crown, whereby tin1 procoed- 
ingR in question had been “made and declared lawful, and 
confirmed. ”

It was decided by the Queen’s Bench, and the decision 
affirmed by the Exchequer Chamber, that this Act of indemnity 
was well pleaded in bar to an action in the Queen’s Bench for 
an assault and false imprisonment done in the course of the 
proceedings covered by the Act. The judgment of the Ex
chequer Chamber, delivered by Mr. Justice Willes. after dis
cussing the constitutional questions raised as to the competency 
and effect of the Colonial Act of indemnity, deals with the 
question which was raised, but not decided, in Scott v. Si y hi our, 
j*2 LJ. Ex. til. whether, if the damage complained of is not 
actionable by the law of the place, it can be made the subject of 
an action for damages here. Upon this point the law is laid down 
in the judgment Phillips v. Eyre, 10 B. & S. 1004 at 1044. as 
fol lows :—

MAN.

lx » 
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Simonson 
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MetmUr, J.

A right of action, whether it arise from contract governed hy the Itiw 
nf the place, or from wrong, is ei|tmlly the creature of the law of the
plaee. nnd Hiilmrdinate there!.................The civil liiihilitv arising out of
a wrong derives its Idrth from the law of the place, ami its character is 
determined hy that law. Therefore, an act committed abroad, if valid and 
imi|tiestionalde hy the law of the country where it is done, cannot, so far 
as civil liuhility is concerned, Is- drawn in question elsewhere, unless by 
force of some distinct independent legislation superudding a liability other 
than and lieaidee that incident to the act itself. In this respect no sound 
distinction can he suggested between the civil liability in respect of a con
tract governed hy the law of the place, and a wrong......................\s a gen
oral rule, in order to found a suit in Kngland for a wrong alleged to have 
liccn committed abroad, two conditions must lie fulfilled. First, the wrong 
must he of such a character that it would have liccn aetionahle if com 
mitted in Kngland. Therefore, in “The Halley." A Mini. P.S.X.S. 2d2 (111 
Kng. II. fi!4), the Judicial Committee pronounced against a suit in the 
Admiralty Court founded upon a liability under the law of llelgium for col 
lislon caused by the act of a pilot whom the shipowner was compelled to 
employ, and for whom therefore, as not being his agent, lie was not 
res|Minsihle by Knglish law.

Secondly, the act must not have Is-en justifiable by the law of the 
plan* where it was done. . . .

As to foreign laws iillccting the liability of parties in res|M*et of b\ 
gone transactions, the law is clear that if the foreign law touches only the 
remedy or procedure for enforcing the obligation, as in the case of an 
ordinary Statute of Limitations, such law is no bar to an action in this 
country; but if the foreign law extinguishes the right, it is as much 
a bar in this country as if the extinguishment luul been by a release of 
the party or an Act of our own legislature.

As to a tort committed abroad, the United States Supreme 
I'ourt has said that the general and almost universal rule is 
that the character of an act, as lawful or unlawful, must be
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<1i‘tvrmiii(‘(l liv tin* law of tin* country when* tin* act is dont*: 
American Banana Co. v. Tin F nit et I Frail f V>., reportt*d at Hi 
Am. & Eng. Ann. (’as. 1047.

Tin* American rule is further exhaustively discussed in 
Ihrrick v. Minin apolis, etc., at 1(1 N.W.R. 414, affirmed, 127 
r.S. 210 sali nom. Minneapolis, tie. v. Ihrrick. On appeal from 
an order of the District Court, Mitchell, says:—

'IIk |iliiiniilT enteretl Hit* service of defendant, in Iowa, an brnkemnn 
on oik* of its trains, to Ik* operated wholly in that stall*. Wliilv coupling 
ear* on his train in the discharge of his duty in that state, plaint ill* was 
injured through the negligence of the engineer in charge of the train under 
siieli eirclinistanees as to give him a right of net ion under a statute of 
Iowa, whieli makes every corporation operating a railway in that state 
liable for all damages sustained l>y any person, ineluding employees of 
such corporation, in consci|ueiifc of the neglect of agents, or by mis 
management of the engineers or other employees of such corporation, when 
such wrongs are in any manner connected with the use or operation of 
any railway on or alsuit which they shall In* employed. This action was 
brought to recover damages for the personal injury thus sustained in 
that state. The Court below dismissed the action on the ground that I la- 
right of action thus accruing under the statute of Iowa could onlv be 
enforced in that state. The correctness of this ruling is the only iptes 
lion involved in this appeal.

I la* general rule is that actions for personal torts are transitory in 
their nature, and may Is* brought wherever the wrongdoer may Is* found 
and jurisdiction of his |H>rson can Is* obtained. As to torts which give 
a right of action at common law. this rule has never been questioned, 
and we do not see why the transitory character of the action, or the 
jurisdiction of the Courts of another state to entertain it. can in any 
manner Is* alfected by the .question whether the right of action is statu 
tory or common law. In actions ex rout radii there is no such distinction, 
and there is no good reason why any different rule should Is* applied in 
actions tx delicto, whenever, by either common law or statute, a right 
of action has Im*coiiic fixed and legal liability incurred. That liability, if 
the action Is* transitory, may Is* enforced, and the right of action pursued, 
in the Courts of any state which can obtain jurisdiction of the defendant, 
provided it is not against the public policy of the laws of the state where 
it is sought to Is* enforced. Of course, statutes that are criminal or 
penal in their nature will only Is* enforced in the state which enacted 
them : but tbe statute under which this action is brought is neither. Is-iii” 
purely one for the reparation of a civil injury.

The statute of another state has. of course, no extra-territorial force, 
but rights acquired under it will always, in comity, be enforced, if not 
against the public policy of tbe laws of the former. In such cases tin* law 
of the place where the right was acquired, or the Mobility was inclined, 
will govern as to the right of action; while all that pertains merely to the 
remedy will Is* controlled by tbe law of the state where the action is 
brought. And we think the principle is the same, whether the right of 
action be ex contractu or ex delicto. . . .

A few eases ap|ienr to lay some stress u|h»ii the fact that the statutes
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of ImiIIi state* were nimilnr. Inn rather an evidence of the fuel that the 
statute of the ntate giving the right of action is not contrary to the 
policy of the law* of the state where the action is brought. Such is the 
vase of ('h ira no St. /.. ct \ Jl.lt. Co. V. Iloyte, (Slip. Ct. Minn.) N Allier. & 
Kng. Ry. ( as. 171. In which, after mixing that the action may In* asserted 
because of the coincidence of tlie statutes of the two states, the Court 
adds: “And. independently of this. Iimuise a right of action created by the 
statute of another state, of a transitory nature, may he enforced here 
when it does not conflict with the public policy of this state to permit 
its enforcement : and our statute is evidence that the public policy of 
this state is favourable to such rights, instead of lieing inimical to them.” 
Mut it In no means follows that because the statute of one state dill'ei's 
from the law of another state, that therefore it would Is- held contrary 
to the policy of the laws of the latter state. Every day our Courts are 
enforcing rights under foreign contract* where the lex foci rouirai tun and 
the Irr fori are altogether different, and yet we construe these contracts 
and enforce rights under them according to their force and elf eel under 
the laws of the state where made. To justify a Court in refusing to 
enforce a right of action which accrued under the laws of another state. 
Iieeause against the jadicy of our laws, it must npjiear that it i» against 
good morals or natural justice, or that for some other such reason the 
enforcement of it would Is- prejudicial to the general interests of our own 
citizens. If the state of Iowa sees lit to impose this liability upon those 
operating railroads within her Isninds, and to mahc it a condition of the 
employment of those who enter their service, we sc nothing in such a 
law repugnant either to good morals or natural ji > ice. or prejudicial to 
the interests of our own citizens.

From tin* remarks contained later in the judgment it would 
appear that there was no such statute in the state of Minnesota.

Numerous authorities for the American rule are found in the 
note appended to the ease of Joins v. Sou tin ni Pacifie A*//, f V, 
7 Am. & Eng. Ann. Vas. 2”>7.

Counsel for the plaintiff, recognizing the fellow-servant 
rule, admits that at common law the action would not lie in this 
province; hut he says that by statute an action will lie, and 
although limited, it is limited only as to the amount recoverable.

I am inclined to the view that the statute of Saskatchewan 
is more than a matter of mere procedure. The Statute of Limi
tations does not completely extinguish a right. It says. “No 
action shall lie brought;” but while no action may be brought, 
still one to whom a statute-barred debt is owing may, if moneys 
of the debtor come into his hands, apply these moneys upon 
the statute-barred debt, and the debtor may not recover, and 
so there is a right remaining. Hut of what use can the fellow- 
servant rule lie in Saskatchewan? It cannot lie used either in 
contract or in defence. And. therefore, if the right is ex
tinguished, I think the statute should he construed as varying 
or altering the previous law.

In this I am supported by the language of Wet more. •!., in
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Smith v. C.V.H., 7 Terr. L.R. 56 at 65. In discussing this 
ordinance ho says:—

Tim contention is Hint tin* operation of the ordinance is retroactive 
amt takes away from the defendants the right to set tip the defence of 
common employment. It is urged that this ordinance is merely one all'eet- 
ing procedure and is therefore retroactive: also that the language of the 
ordinance indicates that it • is intended to lie retroactive. I cannot agree 
that the ordinance merely affects procedure.

Counsel for the plaintiff urges that under the American 
rule the action is maintainable and that I should apply that 
rule. Dicey, at pp. 645 and 647, enunciates the English rule 
as follows:—

Rule 178. An not done in a foreign country is n tort, and actionable 
as such in England, if it is both

(1) wrongful, i.c., not justifiable, according to the law of the 
foreign country where it was done, and,

(21 wrongful, i.c., actionable as a tort, according to English law, 
i.c.. is an act which, if done in England, would Is* a tort.

Rule 17ft. An act done in a foreign country is not a tort, or actionable 
as such, in England if it either,—

( I ) is innocent, i.e., justifiable, according to the law of the country 
where it was done, or

(2) is an act which, if done in England, would not be actionable as

In support of this ride he cites the English eases already 
reviewed, and also the case of Mmlnuln v. FonUn, 118!)71 2 Q.Ii. 
at 251. This case reviews the leading English eases. At page 
254. Rigby. L.J., says:-

Willes. J„ in I'liillipN v. A.’i/re was laying down a rule which lie ex 
pressed without the slightest modification, and without the slightest doubt 
as to its correctness: and when you consider the cure with which the 
learned Judge prepared the propositions that he was about to enunciate. 
I cannot doubt that the change front ‘•actionable*' in the lirst branch of 
the rule to “justifiable" in the second branch of it was deliliernte.

The negligent act is not such that if it occurred in Manitoba 
it would sustain an action in tort as against these defendants. 
I am unable to follow the plaintiff’s counsel in his argument 
that it has been made “actionable” so as to come within the 
rule recognized in England. The statute to which he refers is 
not only limited in the amount recoverable, hut is special in its 
application and does not support an action in this Court.

I think I should follow the rule as laid down in Dicey 
and the English eases cited. There will, therefore, he judgment 
for the defendant with costs.

Judfpmnt for ilrfnulanl.
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TOCHER v, THOMPSON.

Manitoba ('mut of !/»/«»//. Iloirell. ('.■!. 1/.. Itieharils, Perdue, Cameron, and 
llaiiijart. »/•/.. I. Dree in ber H. 1913.

1. Sale (§11 A—2»)—Warranty—What amovnts to.
An assertion by a lessor of farming land* who granted tin* nee of 

a fraction engine to his lessee, that the engine, which was essential 
to the working of the lands, was in good working order, amounts to 
a warranty, when made with the intention that the lessee, who did 
not have any special knowledge on the subject, should rely thereon.

\lleilbut v. Ituckleton, [1913] A.C. 39. considered. |
•• Kviiik.xvk t § VI V—626)—Parol am» extrinsic* kviiiem i: concernixu 

writings—Parol and collateral agreements—Warranty.
A parol warranty of a chattel dehors a written agreement may be 

shewn where the writing does not contain all of the terms of the con-

| Monjan \. Uri/fith. L.R. 0 Kx. 70; Hrskint \. .\deanr, L.ll. S Cli. 
TAii; .I iiiiell v. Ihike. I,.II. 10 (,>.11. 171: and />»■ l.iissnlli v. dnildford, 
119011 2 K.B. 216. referred to. I

Appeal by flic defendant from the adverse* part of the judg
ment of Galt, J.

The original action was for damages for breach of a coven
ant contained in an alleged lease and for the breach of an alleged 
warranty with regard to a traction engine. Plaintiff was lessee of 
the defendant’s farm, stock and implements. Tlv lease con
tained a clause that, in addition to the implements, the plaintiff 
was to have the use of a traction engine and a threshing outfit. 
There was also an alleged collateral verbal agreement as to the 
profits for threshing done for other people. Tin* traction en
gine. it is alleged, was not in good working order, and on this the 
plaintiff based bis claim for breach of warranty. The defendant 
denied the warranty. The ease was tried before Galt. J.. who 
found in part only for the plaintiff, and from such findings in 
the plaintiff’s favour the defendant appealed.

The appeal was dismissed.
II. /•’. Ma til son, and 81. (I. Stubbs, for the defendant.
S. II. McKay, for the plaintiff.

The judgment of the Court was delivered by
Cameron, J.A. : The lease here in question contains the 

following provision :—
In addition to (lie implement», etc., referred to in the schedule tit - 

Inched hereto, the le»»nr grant* to the leasee the use of his traction en- 
j gine and plowing outfit, for nil plowing done on the land excepting break 

big. as hereinafter mentioned, the lessee shall maintain and upkeep the 
said engine; and with regard to breaking new land the lessor agree* and 
undertakes to pay to the lessee the one-half of the cost of the gasoline 
utilized for the breaking.
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Without entering upon the question whether h warranty 
ean here he implied in law. it is urged that there is evidence of 
an express warranty on the subject of fitness of the traction 
engine mentioned. The learned trial Judge appears to have 
found this in the contract, hut it seems to me that the pro
vision as to the letting of the use of the traction engine and 
plowing outfit, for all plowing done on the land except break
ing as mentioned in the lease, is treated as a special matter, and 
stands outside the antecedent general term that the whole im
plements are taken over in good working order. Hut there ap
pears to he evidence supporting the assertion that there was 
dehors the document and collateral to it. a warranty or condi
tion that the engine was in good working order. This the plain
tiff states plainly at p. IS. The plaintiff saw the engine before 
the lease was executed. “ I asked him (the defendant ) if it 
was in good working order, and he said * Yes. you have nothing 
to do hut to Hop the Hy wheel and a way she goes. ' That is what 
he said." The importance of the engine as a factor in the 
transaction is shewn hy the plaintiff at p. HI. If he had had 
the engine in good working order lie would have been able to 
put in the 100 acres of Hax which, it would seem, was in con
templation at the time he executed the lease. The plaintiff’s 
story is corroborated to some extent by the evidence of Douglas 
Tocher, pp. 58 and 59. The defendant knew it was anticipated 
that Hax should he sown on some portions of the land. p. 83. 
It is true that the defendant denies that he warranted the en
gine in any particular, p. 100, but at p. 101, in answer to the 
question. “ I suppose you were quite justified in saying it (the 
engine) was working all right." he answered, " I told him it 
was working all right": and further, to the question. *' I am 
asking you what you said to Tocher. Did you tell him it was 
working all right in the fall of 1911 ?" lie answered. ' I might 
have." “And represented it would do the work lie wanted it 
to do in 191*2?" to which he answered. “I simply told him what 
the company told me." The defendant disclaimed any inten
tion of giving the plaintiff a ploughing outfit “that was not 
any gooff"

It is to be borne in mind that the plaintiff was taking over 
under the lease two and a quarter sections of land, an area 
(partly unbroken) demanding a large force of horses or con
siderable motive power for its cultivation, and there were not 
sufficient horses there to do the work.

When the engine was discovered to b ■ unworkable, the de
fendant gave some days of his time in attempting to put it in 
order, but without success, and finally went to Winnipeg to 
secure the services of an expert, who, after trying several days, 
also failed and a new engine was sent forward, arriving Jul.x
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14. too late for tin* season of 11112. It seems to me these nets 
of the defendant throw some light on the view lie then took of 
the transaction. I’pon consideration of the whole evidence, so 
far as it concerns this branch of the case, I take it as established 
that the defendant, during the time of the bargaining lending 
up to the written contract, in substance made the assertions 
that the engine was in good working order, and that this affirma
tion induced the contract. The assertion, therefore, seems to 
me to come within the " given by Ilolt, C.J.. that.

An iifilrmntion ni the time of the Hide is u wnrninty. provided that it 
Hppeiirs oil the cvhleliee to he so intended.

In lleilbut v. Hucklcton, 119131 A.(\ IK), the affirmation or 
assertion there in question was held not to have been intended 
as a warranty. We find in that case a criticism of a passage in 
the well-known case of /)# laissai le v. (iuUtlforil, 11901 ] 2 K.B. 
215. at 221. where it was held that

In determining whether it (the representationi was so intended </.»•.. 
ism a warranty I a decisive test is. whether the vendor iiHsinm s to assi-it 
a I'ael of which the buyer is ignorant, or merely states an opinion or 
judgment upon u matter of which the vendor lias no special knowledge, and 
on which the buyer may lie expected also to have an opinion, and to ever 
cise his judgment; in the former case it is a warranty, in the latter, not: 
sic Peujamili on Sales, 3rd ed.. p. 007 (per A. L Smith. M.R.. at p. 221 I.

The use of the term “decisive test,” Lord Moulton says, 
(11113] A.C., at p. 50, cannot be defended, hut the features re
ferred to
may he “criteria of value” in guiding a jury in coming to a decision whe
ther or not a warranty was intended. . . . The intention of the par 
li»1' can only Is* deduced from the totality of the evidence, and no second 
ary principles of such a kind can he universally true.

Accepting as the fact (as I think we must) that the repre
sentation was here made as the plaintiff* asserts and in the 
circumstances disclosed. I think it follows it was the intention 
that it should be a warranty. That is my view, as stated, on a 
consideration of the whole evidence bearing on this point. Ap
plying the features brought out by A. L. Smith, M.H., in the 

•quoted and criticized passage as “criteria of value” in 
arriving at a decision, it must be said that the defendant was 
not merely asserting an opinion upon which he had no special 
knowledge, for this he clearly had, and it was not a r on 
which the plaintiff* might reasonably he expected to have an 
opinion and exercise his judgment, for the plaintiff* was a far
mer. not a mechanic, and was not familiar with the construction 
and operation of gasoline engines in general or this one in par
ticular.
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This lease did not cover the whole ground of the contract
3—15 |).|..K.
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MAN ami did not contain all its tonna. There in nothing in it as to
A

Mit

the condition of the engine and ploughing outfit, though its 
proper condition waa a matter that was most important, if not

Tiiom mix.

essential, to III- making of the lease, and. in fact, induced it. 
The ease, therefore, seems to come within the decisions wherein 
parol collateral agreements outside written documents have

Cameron. J.A. hecii allowed in evidence and given effect to hy the Courts, 
viz., Morgan v. (iriflilli. L.H. li Kx. 70; Krskinc v. Adeline, L.R. 
8 Ch. 756; Angell v. Dull, L.R. 10 (j.lt. 174, and Ih Lamilh 
v. (! ii i Id ford, 119011 2 Kit. 215, which, on this question, are 
not at all affected hut rather confirmed hy Ihilbul v. Huckleton, 
|1iM3| A.(\ 30.

In my opinion, therefore, the plaintiff has estahlished here 
an iiHirmation intended as a warranty that the traction en
gine was in working order. This warranty contradicts no term 
of the written document, hut is collateral to it. not in tin- sense 
of being subsidiary, hut of being independent of. and not in
consistent with it. It would he impossible, in the circum
stances, to give the representation the effect of simplex com- 
mendatio. It was a positive articulation intended hy the de
fendant to operate as a warranty, and was acted on as such.

With regard to that part of the appeal directed against the 
portion of the learned Judge’s judgment relating to the thresh
ing agreement of 1!M2. 1 am of opinion the appellant also fails.

1 think the whole appeal must he dismissed with costs.
Appml dismissed.

N. S. HALIFAX AUTOMOBILE CO. v REDDEN.

S.<1.
mn

Voi'rt Scot in Supreme four#. Sir I'hiirlex Tmr iixheml. Mruqhrr,
/.*»«<//* v. O»*/ Kilrhir, .1.1. December 13. 11113.

1. KVIHKNl K (fl VI II—3*20)—PAROL—WRITTKN AI.KkKMKNTS—('tMOM OK 
VMAOK—•"Ffl.I.Y MJl irPKI»”—AllMISKIIIII.ITY.

Although a written agreement for (lie mile of goods, without ant 
aiiihiguity, ami complete under the Statute of Frauds, cannot ordin 
arilv Im- varied or added to hy parol evidence, trade terms in Hindi an 
agreement may In- explained hy parol evidence as for example what in 
known to the trade iih an nutoniohile "fully eqiiip|ied."

|Steniii v. l.ctniiiiH, U Wallace ‘231. "271 ; l/nrnhnll v. I.qnn. U M. A 
W. HHI. referred to; and see hell y v. Xepitpm. S |).|,.K. Mil. |

‘2. Contracts iS 11 l>—1431—Partiiit.ar viimasks—Import ok “rtuv 
KQt IITKIi"—At'TOMOIIII.K SAM TlRKS.

An agreement in writing for the sale and purchase of an antonio 
hile "fully equipped" was held on the evidence not to include othei 
than plain tires.

HUtrmpnl Aitkai. from the judgment of Runsrll. .1.. in favour of tic 
fendant in an action for goods sold and delivered.

The appeal was allowed. Lonui.ky, J., dissenting.
./. ./. Power, K.C.. for appellant.
P. T. Mncilnilh, for respondent.
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Sir Charles Townsiiend, C.J. :—Tin* plaintiff ha* sued de- N s- 
for goods sold mid delivered nt his request, viz.: N. <’. 

I a M1912.
l)iv, To one reer wpring for unto * .1 fill

A I TOMOIIII.K
1913.
March Four l)nnlo|i 34 x I traction tire* nt $.VI,7.» each 219 00

$222 fill

191.1. It\ four l)iinlo|i. .12 x .I1'., nt $28.90 each, returned III to Sir Cliarli-* 
Tiiwiiflmnd, C.J.

I till mice «lue plaint ill $108 |0

Then* is no dispute os to tin* fact 1li.it defendant got tin- 
tire» from plaintiff. nor os to tin* return of those credited, nor 
os t<i their prices. Nothing need he soid os to the spring just 
now.

The whole matter in controversy depend» on the defence set 
Up. that the defendant, on Doeeinltor titli. 1912. entered into 
on agreement with the plaintiff com pony for the purchase of on 
Overland automobile hy the terms of which the plaintiff com
pany was to take over defendant's automobile. No. till, and 
$20U in cash in payment for a No. (ill Roadster, fully equipped. 
The defendant claims that the automobile was to be supplied 
with the four Dunlop .‘14 x 4 .traction tires now sued for. The 
plaintiff company deny this contention, claiming that a fully- 
equipped automobile meant only -12 x .'!•<. plain tires. The 
automobile arrived in Halifax in March. 191.4, ami defendant 
was present when it was unloaded, and rode up in the car to 
the garage. It came from the factory at Toledo, and had plain 
42 x 4*U tin* on the wheels. While in the garage the manager, 
no doubt by Mr. Kane's order, took off the plain and put on the 
Dunlop traction tires which were furnished by the plaintiff 
company. Mr. Kane says that, about two months after the 
agreement was made, the defendant asked him to put Dunlop 
traction tin* on the auto, and that lie agreed to supply them in 
place of tile plain ones which came, or would come, with the 
ear at the prices charged for, hut not as part of tile original 
bargain. The defendant swears that he was to receive the auto 
equipped with Dunlop traction tin*, and that it was so agreed 
when lie made the bargain. The parti** are thus in complete 
contradict ion on tin- main fact in tin- ease, ami then* is no fur
ther evidence to corroborate either of them. The learned trial 
Judge further reports for tin- information of this Court, should 
there b«- an appeal, that his decision in favour of tin- defendant 
iw in a founded ii|nhi any improwwiiin aw to tin- relative credibility of the 
witnewwe*. lent ii|mhi the inference drawn aw to the proliMhility of the 
va we. awoiniing Imtli witnewwew to Iw entirely lionewt ami candid aw I 
Iw-lieve them to lw.
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N.S. If then- whs nolhing vise to guide us in this ease than these
s“ direct contradictions between parties thus evenly balanced as 

to credibility by the learned Judge. I should have felt the same
---- embarrassment in deciding when* the truth lies, but in draw-
■oMoimk *nK inference» from the whole transaction I think my conclusion 
Vo. have been the other way. In my opinion, however, the

p- question must necessarily be settled from a different standpoint. 
__ and on safer ground.

!c.j. 'Fil** original contract between the parties, on December li. 
101 it. was in writing and required to be so under the Statute 
of Fraud. The contract is signed by the defendant, and, leav
ing out for the present immaterial parts, reads as follows:— 

It i* hereby tigrvnl Unit we take over one No. <10 in exeliuiige iiml give 
No. OR ItomMer fully «-<|uip|H-<| for $‘250 t<i boot.

J. K. Rkddk.v

This is a complete agreement under the statute for the sale 
of goods without any ambiguity, and I submit cannot be varied 
or added to in any way whatever by parol evidence, which was 
wrongly received on the trial, although objected to.

The learned trial Judge says:—
A Ivgiil priu«-ipl<- i* invoked in favour «if tin- plaintilf. to wit. tlint 

parol evidence enuhl not In- given to vary tin- nn-moramltmi in writing «if 
tin- agr«-i-nn-lit. Imt it i* «•sm-ntial to the a|iplieati«ni «if the rule that the 
writing hIioiiIiI have ln-eii intended an a nn-iinirial of tin- bargain. I «lo 
imt think it was mo inteinl«-«l. It was an «inh-r for one of the plaint iff*»* 
automobile- au«l purport»* mi its fa«-«- to In- merely agent’s order No. 11. 
It is signith-ant that the blanks in the <irder as to tires and extras are not 
tilh-fl in. Two «if the terms of the arrangement are mcnthimsl liy way of 
nienniramluin. but that «lues not make it a menmrial of the agreement In- 
tween the parth-w s«i as to integrate the transacthm, t«« use Mr. Wig 
nmre's term. I <l«i not think it was drawn up for the purp«ise «if emlmdy 
ing the whole agreement of the parties, ami if it was not. the other terms 
of tin- agrei-nn-nt may Is- provi-«l by parol eviilence.

Now, with all respect to my learned brother, I am wholly 
unable to accept his views on the law in respect to this docu
ment.

If his understanding of the law he correct, then it would 
lie possible to vary or add to any written agreement, where writ
ing is necessary under the statute, by parol evidence. Or it 
might In- said, as he says here, without any evidence to that 
effect : “that it was not intended as a memorial of the bargain.” 
The defendant himself does not say so. All lie contends is that 
something cIrc was included, but not specified. If it was not 
intended to express the terms of the agreement, why was it 
signed by defendant? Why did it specify with such particular 
ity the essential things to be given and received by each of the 
parties thereto? The learned Judge refers to the blanks in

3
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tlu* items of “tires” and “extras.” It seems to me these blanks N. S.
are easily explained, even if necessary to the validity of the s r
document, which clearly it is not. It is to he noted that the 
agreement is signed on a blank form in which any particular 
things which are desired are to be filled in. “Extras” are not vÎ'tommiu,t
filled in as. presumably, none were wanted. “Tires” would <•«.
not be filled in as the evidence shews an automobile from the r-
factory is invariably equipped with plain tires, and it was llM,"KV
unm-cessary. Moreover, if defendant’s version is to be ac- Hirn.nri.*
eepted. he should have had that column filled in with Dunlop '
traction tires, and the altsenee of that, to my mind, is the clear
est evidence that the plaintiff did not agree to furnish them.
At least the defendant will not now be permitted to come for
ward and say that something else was to have been supplied as 
part of the contract which is not specified, and thus add a term 
by parol evidence. Then it is suggested in the decision that the 
existence of these blanks indicates that this paper was not in
tended as a memorial of their agreement. It seems to me that 
blanks, such as the intended date of the instrument and similar 
omissions to fill in blanks, are constantly found in agreements 
and deeds, and yet it was never thought that such defects im
paired the validity of the contract or deed but here especially, 
where purposely left out because not required, and the con
tract is complete in all essentials on its face, its validity could 
not be affected.

One further point I may mention here, that while parol 
evidence was improperly received for the purpose of adding to 
this contract, yet. so far as accepted to interpret what is under
stood in the trade as an automobile < , its reception was
right. The evidence on that point is clear and uncontradicted 
that it is one with plain tires which are supplied by the makers.
Dunlop traction tires are obtained, and in this instance were 
purchased by the plaintiff company, from another firm engaged 
only in the tire business.

A receipt by Mr. Kane, which was lost during the trial, has 
been referred to by defendant as favourable to his contention.
The contents of it were orally proved by defendant himself as 
follows:—

W. !.. Kank.
Data! March 28th. Received from J. K. Redden $250. mitomohile ex

change in full.

There was some dispute as to whether the words “in full” 
were in it when signed by Kane. It becomes unimportant whe
ther they were in it or not, as it does not assist us in determin
ing the main controversy as to the Dunlop tires. It is quite con
sistent with plaintiff company’s contention that, so far as the 
automobile is concerned, a receipt in full was given, but this

4711
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that tin» term* «if » contract fur the sale of goo«ln falling within the 
operation of tin* Statute of Frainl* <Ninnot In- varied or altered by parol ; 
ami where u contract for the bargain ami mile of goods i* made stating a 
time for the delivery «if them, an agreement to Hiibntanother «lav fm 
that purpose. must. in order to In* valid, lie in writing.

This citation, of course, merely states in clear language th« 
well-settled rule of law, especially where attempts have been 
made to evade its force by parol evidence of some other term as 
here.

Before concluding, there is another observation I wish to 
make on a rule which, in my opinion, should have guided th« 
learned Judge here, that is to say, on whom did the burden ol 
proof lie in this case? The plaintiff's case was not disputed 
that he had sold defendant the four Dunlop traction tires. Tin 
defendant met the claim by setting up, that while it was tru 
he got them, yet they were included in the bargain for the new 
automobile. The plaintiff company denied this. 1 ne hurdci 
then fell on the defendant to establish this defence by superio 
weight of evidence. There was none, and the trial Judge in 
forms the Court of Appeal that hi* believes both Kane and Red 
den to he “entirely honest and candid,” and that he made his 
finding, not from any impression of the credibility of the wit 
nesses, hut from the inferences he drew, in which, as alread 
stated, I think he was wrong. However that may he. defendan' 
not having satisfied the burden of proof must fail in his d< 
fence.

leaves out the main question, the Dunlop traction tires, and 
therefore does not assist us. It would seem hardly to he neces
sary to cite authorities for the simple legal position I have re
ferred to. hut it may not he out of place to quote the following 
from the case of Strain v. Lut man, 9 Wallace 254 at 271, in 
which the Supreme Court of the United States says:—

Numerous authorities sanction tin- principle n«lvance«l by compluin 
ants in cases not within tliv Statute of Frauds, ami wliivli full within the 
general rub** of the common law. ami in such caw* it is held that the 
partie* to an agreement, tlmugli it i* in writing, may at any time )>ef«ir«- 
the breach of it. by a new contract not in writing, modify, waive, «lis 
solve «»r annul the former agreement, if no part of it wa* within the 
Statute of Frainl* (citing cases). ltcporte«l case* may also lie fourni where 
th«» rule i* promulgatisl without any i|iialilicati«m but tin* better opinion is 
Hint a written contract for the sale of goo<l* falling within the operation 
of tin- Statute of Frainl* cannot lie vuric«! or altere«l by parol; that where 
a contract for tin- bargain ami sale «if goo<l* is made, stating a time for 
the delivery of them, an agreement t«> substitute another day for that 
purpose must, in onler to lie valid. Is* in writing.

There is expri»s8 decision in the case of Marshall v. Lynn, G 
M W. M!».
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I am of opinion this appeal should la- allowed and judgment 
helmv should he reversed with costs of the action and trial and 
on this appeal.

Mkagiikr, J., read an opinion, holding that the terms of the 
contract were against defendant. If there was anything in 
the bargain to vary these terms it should have been inserted. 
Having received the goods, the burden lay upon defendant of 
shewing either that they formed part of the contract, or that 
they were otherwise paid for. If there were two contracts, one 
for the car and another in respect to the tires, the receipt did 
not help defendant out. He was driven to the conclusion that 
defendant had not satisfied the burden of proof resting upon 
him. and that the appeal must be allowed.

Ritciub, J. :—The agreement set up by the plaintiff is a 
good agreement with the Statute of Frauds. It is not at
tacked, but the defendant seeks to vary it. I am of opinion, for 
the reasons set out in the judgment of the learned Chief Jus- 
tiee, that this cannot be done, and that, therefore, the plain
tiffs are entitled to recover $104.1)0, the balance due for the 
Dunlop tires. In regard to the claim of the plaintiff for $.'1.00, I 
am of opinion that it is not recoverable. It is clear that the 
spring was not to be paid for if tin* broken spring was re
turned. A spring was returned which Mr. Kane accepted as 
the spring.

Subsequently, an officer of the company, who was not called 
as a witness, is stated by Mr Kane to have refused to ratify the 
action of Mr. Kane in accepting the spring. I think the inci
dent can properly he held to have been closed by Mr. Kane’s 
action in regard to it. and that he had authority to settle this 
small matter.

Longley, J. (dissenting) :—In this case an elaborate judg
ment has been given by Mr. Justice Russell, in which, amid cer
tain contradiction* in the evidence, lie makes a clear finding in 
favour of the defendant. I think that his findings are most 
reasonable and just, and that there exists no reason for dis
turbing them.

The defendant in his evidence testifies as follows:—
Till» i* what was *aid, I wa* to receive this Roadster with the Dunlop 

traction treuil tire» for a live pas*enger 00 model and $250. It wan an 
exchange. I wan to give a live passenger car. It was agreed that I waa 
to receive a Roadster model with the Dunlop traction tread tire* for the 
old live passenger 00 model and $250.

The plaintiff undertakes to contradict this, and the Judge 
has assumed the responsibility of finding for the defendant.

39

N. S.

s.c.
1*13

Halifax 
\i TOMOBII■

Go

Hltvhte. J.

Ixmglry, J. 
Mlwntlngt



40 Dominion Law RefokiH. 115 D.L.R.

N. S.

S.C
191.1

Halifax
\i TO MODI I K 

Co.

A contract can bv explained exactly the same whether it is 
written or not. 1 know of no reason why his judgment on this 
point, should be overruled, although he does report that both 
parties, in his judgment, wen* honestly inclined.

In my opinion the appeal should lie dismissed.
Appeal allowed, with costs, 

Longlky, «T., dissenting.

ALBERT v. MARSHALL.

8.C.
191.1

\orn Scotia Supreme Court, Sir Charles Toirnshcnd. C.J.. and Russell, and 
Ritchie, .1.1. November 29. 101.1.

I. Bii.ln and notes (8 IV B—041—Presentment—Black—Note payaiile 
at hank—Necessity ok presentation at.

Aii action cannot U» maintiiiiinl iigniiiHt tlic makers of a promis
sory note which was not presented for payment at u hank designated 
in the IhkIv of the instrument as the place of payment.

| Warner V. Simon Unite Syndicate, 27 VS.lt. .140. followed ; San 
ders V. St. Helens Smelting Co.. .10 X.S.R. .170. distinguished : 11er 
chants llanh V. Henderson, 28 O.lt. .IliO, considered; and s«h* Annota 
tion at end of this ease.]

Statement Appeal from the judgment of Meagher. J.. in favour of 
plaintitl* in an action on three promissory notes for the sum of 
$200 each, made by defendants in favour of plaintiff, dated at 
Glace Day. November 27. 1011. and payable February 7, March 
2.1 and May 7. 1012, to the order of plaintiff at the Royal Dank 
of Canada, Glace Day.

Defendants, in their defence, denied, among other tilings, 
that the notes were duly presented for payment as alleged.

The learned trial Judge, in the judgment appealed from, 
held that the notes sued upon having been made by defendant 
and bis wife to plaintiff for a valuable consideration and being 
expressed to be payable at the Royal Dank at Glace Day. and 
the promise to pay being a general and not a qualified one. 
presentment was unnecessary.

For this he referred to Sanders v. St. Helens Smelting (’o„ 
219 N.S.R. 2170.

The appeal was allowed.
IV. F. 0*('Onnort K.U., and A. I). (innn, for appellant.
//. Metlish, K.G.. for respondent.

The judgment of the Court was delivered by 
Rrshell .1. :—The only question raised in this appeal was 

the question which has already been settled by the judgment of 
this Court in Warner v. Simon-Kaye Syndicate, 27 N.S.R. 340. 
The notes were made payable in the body of them at the Royal 
Dank at Glace Day. In the ease referred to it was held that no
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action could he brought against the maker without presentation 
at tl i place designated. The point has been decided in the same 
way in Saskatchewan, Alberta and British Columbia, so we are 
told. If tin* matter were res integra, and authorities, like wit
nesses, were to In* weighed and not numbered, it might be .........
sarv to consider whether we should not follow the dictum of 
Armour, •!.. to the contrary in Mm liants Haul v. Ht nth rson. 
28 O.R. 360, at 365. But we are bound by the deeision of our 
own Court to hold that the cannot succeed on the note
for want of presentation. The ease of Sanders v. St. IIthus 
Smelting Co., 39 N.S.R. 370. did not. as the trial Judge says, 
decide that the promise to pay was general and not I
doubt if these terms can be correctly applied to a promissory 
note; but that is a minor question, perhaps not worth mention
ing. The main point is that Sanders v. St. lit has Smelting /'##.. 
39 N.S.R. 370, merely raised a question of private international 
law or conflict of laws. It was held that the interpretation of 
the acceptance must be determined by the law of the place where 
the bill was accepted, and that the bill in that case was accepted 
in England. The cast* could, therefore, throw no light on the 
question as to the duty of the holder of a note payable in Nova 
Scotia. The appeal has to be allowed on the principle of start 
th eisis, and judgment entered for the defendant.

Appeal allowed.

Annotation—Bills and notes i 8 IV B—94'—Presentment at place of pay
ment.

The Hills of Exchange Act. R.S.C. I INNS. eh. lilt, *«•<•. 18.1. provide* »* 
follows; —

“18.1. Where a promissory note is in the IhhIv of it made payable at a 
particular place, it must lie presented for payment at that place.

*'(21 In such ease the maker is not discharged hy the omission to 
present the note for payment on the day that it matures; hut if any 
“•"it or action is instituted thereon again*! him before presentation, the 
1*0*1* thereof shall lie in the discretion of the Court.

“(3) If no place of payment is specified in the hotly of the note, pre 
sent ment for payment is not necessary in order to render the maker 
liable."

Sub-sec. I of sec. 87 of the English Act read*: “Where a promisson 
note is in the hotly of it made payable at a particular place, it must lie 
presented for payment at that place in order to rentier the maker liable. 
In any other case presentment for payment is not necessary in order to 
rentier the maker liable.”

And hy section 52 (2) of the English Act, where a note is payable on 
a day certain, the maker will not lie discharged because the note is not 
presented on that day: Chalmers, Hills of Exchange. 7th ed., 800.

Kn Icon bridge, on Hanking and Hills of Exchange. 2nd ed. (Can. I. 791, 
sa^s: |he provisions of the English Act. just referred to are declaratory
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Annotation i rantbinnl i —Bills and notes ( § IV B—941 —Presentment at
place of payment.

uf the common Inxv, ns interpreted ill Itlnnles V. flent, 1821. 5 B. & Aid. 
244. iind .1 mleraon v. Cleveland, 1789, 13 East. 430. nnmely, that the pre
sentment at tlii* place named before action is essential, if a note is made 
payable at. a particular place, although the maker is not discharged by 
any delay in such presentment short of the period fixed by the Statute of 
Limitations; but in the case of a note payable generally, no presentment 
or request for payment is necessary to charge the maker of a note; he is 
hound to pay it at maturity, and to find out the holder for that purpose:
W allon v. Haseall, 1844, 13 M. & W„ at 438. 4 R.C., at 488.

It has liccn hebl that the omission of the words "in order to render 
the maker liable" from the Canadian Act. have not the effect of making 
it unnecessary to shew presentment as against the maker, and that pri
sent incut at the proper place or facts excusing such presentment must lie 
averred and proved: Craft v. Hamlin. 2 H.C.R. 333.

There has lieen, however, great diversity of opinion in regard to the 
meaning and effect of the bitter part of sub-sec. 2. This clause, which 
was added to the bill in the Semite, is immediately preceded by words 
which excuse presentment on the day of payment but not presentment at 
the place of payment. It refers to a suit or action licforc presentment, and 
yet does not provide for such a case in unambiguous terms. If it means 
that an action may Ik* successfully brought liefore presentment, it makes a 
distinct change in the law. In Croft v. Hamlin, supra, the Court hebl 
that the clause had not effected such a change. The same conclusion was 
reached by the Supreme Court of Nova Scotia, which laid stress upon 
the peremptory terms of sub-sec. 1: Warner V. Himon-Kayc, 27 N.8.IL 
340; followed by Newlands. «T., in Jones v. England, â W.L.R. 83. Ac 
cording to the view adopted in these cases a note payable at a particular 
place must Is- there presented before action brought As against thr 
endorser it must Is* presented on the day it falls due. As against tin- 
maker it may be presented at any time liefore action brought, but present 
nient at some time liefore the commencement of the action must be proved 
or the action fails.

The provision as to costs means, according to these cases, that if tin 
maker succeeds, on the ground that no presentment is proved, the Court 
may deprive him of the costs usually given to a uiccessful suitor. Kits 
sell, on Rills of Exchange (Can. IIMMI). p. 29», calls this explanation of 
the provision as to costs “ingenious, but far-fetched." Falconhridge. a 
to this says (page 702): "One may perhaps agree with him in regar. 
to this remark and yet find it diflicult to believe that the Legislature has 
effected an important change in the law by the insertion of words of sin1' 
profound obscurity. It is not easy to see why the Legislature did w 
express itself more clearly if it intended to do away with the necessii 
for the presentment which is so clearly directed in sub-sec. 1. On tie- 
whole it is as easy to accept the explanation above indicated as to th 
costs as it is to reconcile sub-sec. 1 with the view that the maker may I 
sued, although no presentment liefore action takes place."

A different view of the meaning of the section has been taken in son • 
of the cases.
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Annotation until hull'd I—Bills and notes I i IV B—941 —Presentment at
place of payment.

I11 Merehantu Hunk v. Ilenilernon, 2H O.R. ,'tiiil, a notv payable at a 
particular place wan not presented for payment until some time after 
its maturity, ami a few days before action brought against the maker. A 
judgment for the plaintiff with coats was affirmed by a Divisional Court 
with costs. 011 the ground that it was the maker's duty to have the money 
to meet the note at the particular place and to keep it there from the 
maturity of the note until presentment. Armour, ('..I,, at p. .'HU, pointed 
out what the law was in Knghind prior to the passing of the Act. and 
that in Ontario, by virtue of the I'pper Canada statute. 7 Win. IV. eh 
*>, a note payable at a particular place without further expression in that 
respect was to Is* deemed a ml taken as a promise to pay generally. At 
p. atlfi. lie expressed the opinion that, under the present Act an action 
might have been against the maker without any presentment at
the particular place, the plaintiff, in such case running the risk of having 
to pay the costs of the action in case the maker should shew that he had 
the money at the particular place to answer the note at maturity, and 
thereafter. "But." he added, "it may Is* that the effect of this provision is 
that as far as the maker of such a promissory note is concerned, the pro 
missory note is to Is- deemed ami taken to lie a promise by him to pay 
generally; but it is unnecessary to determine the effect of this provision 
in determining this case." This obiter dictum of Armour. C.J., was 
adopted by Riddell. .1.. in Frrrmau v. Canadian lItlunliun l.ife Inn. Co.. 17 
O.L.R. 2!Mi. at 302.

With a similar result, in Sinclair v. Ihaeon. 7 K.L.R. 222. the jtulg 
ment of the Supreme Court of Prince Kdward Island was delivered by 
Fitzgerald. J., who gives an interesting analysis of the section, and con 
strues it as fid lows, at 224 : "You must present the note at the par 
tivular place it is made payable, not necessarily, as against the maker, on 
the day of its maturity, nor indeed, liefore suit ; but if presentment is 
not made Is-fore suit, the costs being in the discretion of the Court, the 
maker will Is* protected from costs should, for instance, the funds to meet 
the note have been duly d by him at the place named."

This view of the section recognizes that it was intended to change the 
law in one particular only, namely as to presentment liefore suit, but at 
the same time so protecting the maker that at most lie would Is- required 
to pay the debt without costs, if there was no default on his part: see also 
I ninn Hunk v. MacCullough. 7 O.L.R. <1114. 4 A.L.R. 371.

The question was raised before the Court of Appeal in Mani 
loba. in Robcrtnon V. Xorthirrntcrn Register Co., 19 Man. L.R, 402, 
without conclusive result. Richards. J.A.. holding that the action failed 
liecause of mm presentment before action. Cameron, J.A.. holding that 
presentment was not essential, and Perdue. .1 A.. In that presentment 
was sufficiently proved ":i fact.
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Statement

MarUrrn. J. A

Re SMITH 
(Decision No. 2.)

listai io Nupnmi i'uurt I Apprllalr IH vision), Mrrrdith. iiaclarrn,
Mof/rr, anil lliiilijinn. •/./.. 1. Ihmnhrr 17. 1013.

I. Wills i g I K—60)—Couicii.—What srmciKNT to ixok atk bkvoca
TIOX OF WILL.

A will in revoked by a codicil only in no far an an intention to re
voke in exprenncd in clear and unambiguous termn by the tentatxir.

| Il tarir \. II irk*. I Cl. & K. 20. 24. followed; Re Smith. II D.L.II.
20, 4 O.W.X. 1115, reversed. 1

Appeal by Dale M. King, executor of Bertha Hope King, 
the deceased daughter of Emma Josephine King, deceased, from 
the order of Middleton, J., lit Smith, 11 D.L.R. 20, 4 O.W.X. 
1115, declaring the construction of the will and codicil of 
Emma Josephine Smith.

The " was allowed
/. F. HiUmuth, K.(\, and V. A. Moss, for the appellant.
K. />. Armour, K.(\. and />. C. Ross, for Elias Smith. Carl 

Smith, and Vernon Smith.
//. ,/. McLaiifihlin, K.C., for the executors of Emma Jose

phine Smith.

Maclaben, J.A. :—The facts are stated, and a very 
complete summary of the will given, in the judgment appealed 
from. In the paragraph summarizing the ninth clause of the 
will it is stated that the division of the estate is to he made 
when the youngest child attains the age of “twenty-five.” The 
will says “twenty-one.” and “twenty-five” is first mentioned 
in the codicil ; but in the result nothing appears to turn upon 
this. In the same sentence the word “realise” is used. This is 
not the word used in the will : the exact language there being 
the expression “sell and convert into money.” This may be 
material when we come to consider the meaning of the same 
word in the codicil.

I think the codicil can be best construed by taking it as a 
whole and reading it with the will—endeavouring to ascertain 
from the language used what was in the mind of the testatrix, 
rather than by construing the different clauses or sentences 
separately without regard to the context.

The following is a verbatim copy of the codicil, with the 
punctuations in the copy certified by the Surrogate Registrar:—

“Not feeling satisfied with the provision made in my will 
for Bertha Hope Smith my only daughter, I hereby add this 
codicil.

“I desire that the sum of six hundred dollars a year be paid 
her out of my estate by my executor or executors for her main-

8



15 D.L.R. | Hk Smith. 45

tenance and education until she attain the age of twenty-five ONT. 
years, if at that time she should be married then for the re- ^“77
mainder of her lifetime I desire my executor or executors to
allow her for her own use and benefit the sum of four hundred ----
dollars a year unless the income realised through or by my pro- sJit,i
perty on division should yield more to each surviving child ___'
or children should such be the case then 1 authorise such divi M»<i»ren. j.a. 
sion to he made, Bertha having atained the age of twenty-five 
years as aforesaid. Should Bertha remain unmarried then she 
is to he paid the sum of six hundred dollars a year in quarterly 
instalments by my executor or executors for the remainder 
of her life—Whatever my estate realises over and above the 
payment of this bequest to Bertha and a provision made for my
husband and executor *7--------  I)-------- Smith in my will is to
he equally divided between my surviving sons or their surviving 
child or children as provided in my will.

“This bequest to Bertha is to supersede all others made in 
my will, with the one exception of the provision made for 
J--------  D--------  Smith my husband.

“Following the bequest to Bertha 1 solemnly charge my 
executor or executors with a provision for Vernon’s education 
or profession until he attain the age of twenty-five years.”

(Signed and witnessed and dated the 16th July, 1HÎI4. -
It was agreed by the counsel on both sides that the real 

question to be decided was, whether this codicil dealt only with 
the income of the estate of the testatrix, or whether it also dis
pose! 1 of the corpus. It was argued on behalf of the appellant 
that it had reference solely to the income, while it was con 
tended by counsel for the respondents that it practically re
voked the whole will. The learned Judge has adopted the 
latter view, and held that “the whole will is abandoned except
ing so far as it provides for the husband.”

In the first paragraph of the codicil the testatrix states 
clearly what was her reason and motive for making it: “Not 
fueling satisfied with the provision made in my will for Bertha 
Hope Smith my only daughter, I hereby add this codicil.”
She says she adds a codicil to the will; no suggestion that she 
is practically revoking it except in so far ns it provides for 
her husband. It is quite clear what she intended to accomplish 
by it ; it remains to be seen whether there is anything in the 
language she used to prevent effect being given to her inten
tion.

In the will she had given no preference to Bertha over her 
sons, either as to income or corpus. By the second paragraph of 
the codicil she proceeded to carry out her expressed intention by 
giving to Bertha $600 a year until she was twenty-five ; and by 
the third paragraph of the codicil she gives Bertha priority



46 Dominion Law Reports. 115 D.L.R.

ONT. for this sum next after the provision made for her husband, and
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it would be payable out of corpus if the net income was not 
sufficient to give the husband his $750 a year and Bertha her 
$600.

R ltK If Bertha was married when she attained twenty-five years 
of age, her preferred income was to be reduced to $400, unless

l*â< larrn, J. A. the income of her estate realised on a division more than $400 
for each child, in which ease a division was to be made; each 
of her four children in that event receiving an equal sum of 
over $400 a year. If Bertha remained unmarried, then she was 
to he paid $600 a year for life.

I quite agree with my brother Middleton that down to this 
point the codicil deals exclusively with income, save that Bertha 
would be entitled to receive her $600 out of the corpus if the 
income were insufficient; hut I fail to find anything in the 
concluding sentence oT the second paragraph or in the third 
paragraph of tin- codicil to justify his conclusion that they refer 
to corpus and not to income.

There is nothing in the instrument itself to suggest that 
the testatrix was proceeding, in the last sentence of the second 
paragraph, to take up a new subject, or that she was about in 
a few words to write something that was entirely out of harmony 
with what she had previously written or with her expressed 
desire at the beginning of the codicil, or that she was about 
practically to revoke the whole will, except in so far as it pro
vided for her husband, as the learned Judge puts it. I am not 
surprised that he had hesitation in coming to such a conclusion 
or that he could not surmise why the testatrix should have so 
determined.

He seems to have been influenced almost entirely, if not 
wholly, by the meaning which he attached to two words used by 
the testatrix, namely, “realises” in the last sentence of the 
second paragraph and “supersede” in the third.

He assumes that the testatrix used the word “realises” in 
the sense in which he has used it in his judgment in his summary 
of the will—the conversion of real and personal property into 
cash. In my opinion, the testatrix used it in the same sense as 
she had done in an earlier part of the second paragraph, where 
she speaks of the “income realised through or by my property,” 
and that she was simply providing for an equal division among 
her three sons or their children of the surplus income of the 
estate after payment of the annuities to her husband and to 
Bertha. Another difficulty is created by his conclusion that 
this division referred to the corpus. If so, when was it to take 
place? No time is mentioned; hut the language points to an 
immediate division after the death of the testatrix, which is 
quite inconsistent with the scheme of both will and codicil.
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It would appear to have been her use of the word “super
sede” which chiefly led the learned Judge to the conclusion that 
the whole will was abandoned except in so far as it provided for 
the husband. I think a reading of the sentence with what 
precedes and follows makes it abundantly clear that the testa
trix used the word in its original and etymological meaning of 
“to sit above, he superior to, precede, or have priority over”— 
a meaning which, according to standard dictionaries, it still re
tains. She merely meant that the three preferred bequests were 
to rank as follows: first, her husband; second. Bertha; and 
third, her son Vernon for his education or profession.

Another objection to the interpretation put upon the codicil 
by the judgment appealed from is. that it would indirectly re
voke all the special bequests of heirlooms, jewellery, silver, and 
furniture made by the testatrix to each of her children, and 
would wholly deprive Bertha of any share in them, although 
her mother gave her an equal share of the furniture with her 
brothers ami as much of the other articles as her three brothers 
together. These bequests are made in the will with great par
ticularity and detail, giving special articles to each of her 
children, and occupy no less than five clauses of the will, and 
nearly as much space ns does all the rest of her real and per
sonal property. It is little wonder that counsel for the sons 
shrank from the necessary application of their theory of con
struction to these portions of the will.

To my mind this theory of interpretation is wholly at vari
ance with the entire scope of the codicil. It is quite apparent 
that the ttstatrix had one leading object and purpose, namely, 
that of assuring to Bertha a more generous income, and there is 
no language in the codicil to lead to the conclusion that she pro
posed practically to revoke the will in so far as it conferred 
benefits upon Bertha, hut the contrary; that she meant si 
as she says, to add a codicil in the express interest of Bertha ; 
and. in my opinion, the language used by her in the codicil 
carries out this intention, and effect should be given to it.

Furthermore, there is nothing in the codicil to suggest that 
there was any intention to revoke the will. If such had been 
intended, it should have been expressed in clear and unam
biguous terms. This canon of construction has been laid down 
many times hv the highest authorities, and was well expressed 
h.v Chief Justice Tindal in Mairie v. Hicks (1831), 1 Cl. & F. 
20, at p. 24.

I would, therefore, reverse the judgment appealed from, and 
make a declaration in harmony with the foregoing, that the 
executor of Bertha is entitled to share in the corpus of the 
estate equally with the sons of the testatrix. Costs of all parties 
out of the estate; those of the executor of the testatrix as be
tween solicitor and client.

ONT.
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ONT. Mkhkiutii. C.J.O., IIml Homins, J.A.. agreed with the juilg
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ment of Maclaren, J.A.

Magee, J.A., waa of opinion that the appeal should be al-
ItK lowed and the order appeah'd from varied by declaring that, in 

tin* events which had happened, the diseased Bertha King was
entitled to an income of $ti(K) a year until at leaat her marriage, 
and thereafter to either that mini or the income of her share.

-l/i/e ni allowrd.

SASK. Re CUMBERLAND ELECTION.

*.c.
1013

(Decision No. 8.)
/tank a lr he ira n Nu/irciiic Com»'/. Ilaultain, /.«won/, •luhnnlonc, amt

Hr turn, J.I. Xorrmber 17. 1013.

1. Ma mix mi n (| 1 F—64a )—foxvEKXixu ki.mtio.nh—Km bn that nuée-
TIOX VOID.

On mi application liy nm* of flu* candidates for a niiinilHiinin to n 
returning officer who had mm tv formal return that the election was 
void, nuking that the returning officer should In- directed to return 
that the a|i|dieniit was the duly elected candidate. the court, on 
(hiding no material on which to wo order, will «imply dismiss the ap
plication. and will not use the application as the means of issuing a 
mandamus to the returning officer to make return aw to which of the 
candidates was elected a* shewn by the only poll Imokw which had 
liven properly kept, where no such general direction had liccn ap
plied for ami the result of such a count would Is- adverse to the ap
plicant. t/'er 1 .amont and Brown. .1.1.. on an equal division of the

2. KLMTIONM 11 IIV—6*1—ItKMVI.T — RET! KNtKti vaxihiiati:—Kaii.Ubk
or heim tv am km.mi om< km to imm.v w ith i.aw- Nei.i.mt to
KNTKH VOTE IX POI I. HOOK.

A returning officer will not Is- required l»\ mandamus to return a 
|N-rson as the enndidate elected. where certificates nf election in none 
of the jadis were signed hy the ehi-tioii official-» as required hy sec. 
3ft of B.s.s. loot», vh. 1. nor the votes recorded in the |sdl luniks as 
required by six*. 33 of the statute, except in one |sdl where the oppos
ing candidate received a majority of the votes east.

| Hr Vumbrrhml Miction. 12 D.LU. HIH, affirmed. |

Statement Aiteai. by W. (’. MvKtty. one of the candidat''* ut the elec
tion from the order of Xewlands, •!., /»*# ('limbi rland Election 
(No. 1 ), 12 D.L.R. HIH, 24 W.L.R. 717. refuaing a mandamus to 
the returning officer to declare the applicant elected.

The appeal was dismissed on an etpntl division of the Court, 
Haiiltain. C.J., and .loltnstone. .1. being in favour of allowing 
the appeal, and Lamout ami Brown. J*L, against.

./. E. lé. Em h nr if. for the appellant.
/*. .1/. A ndcruon, for the respondent.

Ilaultsln. C.J. IIai i.tain, C.J.:—An election of a mendier of the Legis- 
lalive Assembly of Saskatchewan for tin* «‘littoral division
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of Cumberland was livid oil September 21. 1912. This ehr- 
lion whs livid undvr tin* provisions id' ihv Saskatchewan Elec
tion Act, R.S.S. 1909, eh. 9, and the Atlialmska Election Act, 
R.S.S. 1909, ch. 4. At the time and place appointed for 
that purpose, tin* returning officer, having received I In* pell 
hooks from the several deputy returning officers, proceeded to 
open them for the purpose of summing up the votes polled for 
each candidate according to the provisions of see. .'IS of the 
Atlialmska Election Act.

Instead of making a declaration of election and a return 
under sees. .‘19 and 41. the returning officer made tin* following 
return to the clerk of the Executive Council :

Declare election void
1. In nil |hiIIh no vertiIleate rmdved wigm-d l»\ deputy nml |»«»|I clerk: 

w. .16.
2. In all |hi|In lull Iaie la Ronge. see. .1.1 linn nut liecn earrieil out.

Section 201 of the Saskatchewan Election Act provides :
If a returning officer wilfully delays, neglects or refuses :
Mil To add lip the vote*; or
i hi To d«*clnre to Is* elected the candidate having the largest niinils-r 

of votes; or
(el To give his easting vote where lie is lev law required to do so; or
till To make the return as mjaired hy this Act of the candidate hav

ing the largest nuuils-r of vote*; the person aggrieved or mix voter who 
toted at the election max apply to a .llidgc of the Supreme Court for a 
inaiidainiis eoinnianding the returning officer to perform the duty which 
lie is shewn to have omitted.

(21 The notice shall he served ii|miii the returning officer and upon 
any |iernnn who was a candidate at ......... lection.

ill In other respects the provisions of the .liidicaturc Act and the 
rules made thereunder shall apply to such application.

141 Nothing in this section contained shall affect or impair any other 
light or remedy of the |H>rsnn aggrieved.

The provisions of this Act are mailt* applicable to elections 
hehl under the Atlialmska Election Act. by see. 2 of the latter 
Act.

<>u May 22. 1919, an application was made, on notice, on 
behalf of the , for a writ of mandamus to compel the
returning officer to declare the appellant to be the candidate 
elected at the said election, and to make the return to the clerk 
of the Executive Council provided for by sir. 41 of the Atlia- 
baska Election Act.

This application was heard by Mr. Justice Newlands. and 
was refused by him. for the reasons stated in the judgment 
now appealed front ( //# ('tunlurlaiul Miction, 12 D.L.R. 818).

Before considering the questions involved in this appeal, 
it will lie necessary to examine the several statutory provi-

1—16 D.I..H.
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SASK. sinus uikIit wliinli tliis rlvvlion was comlllrtisl. In tlio ('uinhcr-
~ land i licloinl division, riglil polling pinces am fixed by tile Act

(sec. 10, eh. 4, statutes of 11112). Polls were held at only four 
— of these places, but that is not a matter which concerns this 

application, and in any event would not invalidate the election.
* Kauai'.v” unless so held on the trial of an election petition under the Con

troverted Kleetions Act Saskiitehewan Klection Act, see. 5). 
nauiuiii i 'i'i,,, ,lmnniir of recording the votes is prescribed by see. 23 of 

the Afhnbasics Election Act. which is as follows:—
The poll clerk shall write in tin* poll Isink tin* full mum*. tin* ovciipit 

tion, ami the rvaiiloiivv of each voter, a ml Pitch voter ahull, opposite 
thereto, mark the ligure* ( 11 aeeoiti| anietl hy Ilia signature or his mark 
in the column for the eamlitlate in whose favour the vote of Hitch voter ia

The proeeeehngs nt tile close of the poll life prescribed hv

At five o'clock on polling «lay, the deputy returning ollicer ahull «leclare 
the |miII eloavd, a in I immediately thereafter lie ami the poll clerk ahull, 
in the presence of the eamlidatea or their agent a. aunt up the votes given 
to each candidate, and shall enter in the poll hook immediately below 
the last name recorded and sign a certificate in the following form :

We. the lindcrs'gned deputy returning officer ami poll clerk for the 
polling plan* at (here insert «l«,seripti<*n of the pidling place) of the 
electoral division of Athahaska. solemnly «leclare that to the heat of our 
knowleilge and belief this (or the) poll book for the saiil polling place con
tains a true ami exact reoonl of the votes pollisl at the above mentioned 
polling place; that we have faithfully m-oriled the votes given to each 
rami date; ami that the number r«*corde«l for (here insert the name of 
one candidate) was (ami so for each of the candidates).

The poll hooks nre then forwarded by the deputy returning 
officer to the returning officer, who will proceed to “add to- 
gether the number of votes given for each candidate from the 
poll hooks of the several polling places returned by the deputy 
returning officers” (Athahaska Election Act, see. 38).

The further «luties of the returning officer are stated in the 
following sections of the Act:—

:19. The candidate who shall on the ilnal summing up of the votes la* 
fourni in have a majority of votes «liai be then dee la red elected.

41. The returning officer, nfter atich verification, shall forthwith trans
mit his return to the clerk of the executive council, and such return shall 
be in the form following:

I hereby certify that the mernWr elected for the clectorial d:vision 
of Athabasca, in pursuance of tin* within writ, as having the majority 
of votes lawfully given ia (name as in nomination pa|n*n.

Dated at in the province of Saskati-hewan
this «lay of lb

(Signature) A. II.
Returning «iflh-er.
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I shall now consider the material before the returning officer SASK. 
upon which he based bis return. ^TJT

Polls were held at only four of the places fixed by the Acts. 
as I have already stated :— (1) Cumberland House; (2) IMi — 
can Narrows; (3) Anglican Mission; (4) Lae la Ronge. n miikri \m>

( 1 ) Cumberland House. The poll book for this polling sub- kikvtiox

division shews that the votes were not recorded in any sense in ----
conformity with the provisions of see. 33. The names, occu- " 
pat ions, and residences of fifty-one persons are entered in the 
hook, hut in no case has the voter signed his name or made his 
mark, and there is nothing to indicate the intention of the 
voter except it can be gathered from the fact that the name of 
one or other of the candidates has been written in • evidently 
by the poll clerk) in a column headed “Names of Candidates'* 
on the same line as and opposite to the name of the voter in 
the first column, which was written in by the poll clerk. There 
is no certificate of the deputy returning officer and poll clerk 
ns required by see. 35, but at the end of tin* hook, with some 
twenty-seven blank pages intervening, there is a certificate of 
the deputy returning officer in the form required by see. 173 
13) of the Saskatchewan Election Act, certifying that Thomas 
«I. Agnew received six votes and William Charles McKay forty- 
five votes. There is also a certificate on the next page, purport
ing to be given under sec. 175 of the Saskatchewan Election 
Act. by which the poll clerk certifies that fifty-one votes were 
polled.

In my opinion, there were no votes polled at this polling 
place. Section 33 requires the signature or mark of each voter 
to he written or made by him in a column for the candidate 
for whom he votes. None of the persons whose names appear 
in the hook have either signed their name or made their mark.
It is quite evident that the votes were recorded in a manner 
quite difièrent from that required by the Act. Instead of the 
voter writing his name, or making his mark, in a column beaded 
by tin* name of the candidate for whom lie wished to vote, he 
has evidently stated the name of the candidate to the poll clerk, 
who then wrote the name of the candidate in the correspond
ing line of the column headed “Names of Candidates’* to that 
on which the name of the voter was written in the column 
headed “Names of Voters.” This is apparent from the poll 
hook and the certificate of the deputy returning officer. It 
was argued that these facts were sufficient to indicate the inten
tion of the voter, and that effect should be given to that inten
tion. A number of cases were cited to us in support of this con
tention. Most of these eases deal with questions concerning bal
lots east in elections held under a ha lot system. They deal exclu
sively with the validity of ballots marked in other ways than
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that prescribed h.v tin* several Klection Acts. They establish one 
general principle :—
That if h lui I lot in ho marked that no one looking at it could have any doubt 
for which candidate the vote wan intended, and if there lia* lieett a com
pliance with the proviaioiiH of the Act according to any fair and reason
able const ruction of it. the vote sliouhl In- allowetl : Went F.hjin ease. 2 Ont. 
Klee. Cas. 3H.

In all these eases the election was held in general compli
ance with the provisions of the Act, the regular method 
of recording votes by ballots was followed, and the ordin
ary and prescribed forms were used. Here, in my opinion, we 
have an entirely different stale of a flairs to deal with. There 
has been practically no com ice with the provisions of the 
Act. A method of recording the votiw has been adopted which 
is not contemplated by the Act, and differs essentially from that 
prescribed. The signature of the voter is an essential and in- 

requirement. In my opinion, it is the essential re
quirement of the system, and without it a vote can no more be 
said to have b ell recorded than if the ballots were used 
with under a ballot system and the votes were recorded in some 
other way.

The returning officer was, therefore, in my opinion, justified 
in refusing to take this poll book into account. The mere 
absence of the certificate of the deputy returning officer and poll 
clerk required by see. 35 would not have justified the returning 
officer in rejecting the poll book. If that bad been the only 
irregularity or omission, lie should have sent the poll hook back 
to the deputy returning officer to have the omission

(2) Pelican Narrows. At this point the polling was con
ducted in the same way as at the Cumberland House polling 
place and the poll book presents the same features. The alio vi
re marks and conclusions, therefore, apply to this poll book.

(>'{) Anglican Mission. In the poll book of this polling sub
division the signatures or marks of the persons whose names 
appear in the poll book are lacking, and there is no certificate 
under see. 35. The same observations as in the two preceding 
cases, therefore, apply.

(41 Lac la Ronge. This is the only polling subdivision in 
which there seems to have been any attempt toearry out the pro
visions of the Act. The names of the voters, their residence and 
occupation are properly entered in appropriate columns. The 
names of the < s are also placed at the top of columns
which have been ruled for that purpose. All the voters whose 
names are on the lists, except one, appear to have either signed 
their names or made their marks, but all the signatures or marks 
are written or made in the column headed by the name of one 
of the candidates, Agnew, while it appears from marks in the
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column headed “McKay” that two of the voters intended to 
vote for that candidate. There is no certificate of the deputy 
returning officer and poll clerk, but this should have been ob
tained h.v the returning officer.

In my opinion, this poll was properly held, and shews that 
eleven votes were regularly given for Agnew. one of the candi
dates. The other two votes were evidently intended for McKay, 
hut one of the voters did not sign his name or make his mark, 
and the other made his mark in the Agnew column, while the 
figure 1 is put in the McKay column. The effect of this is not 
material at the present time, hut I do not think that either of 
these votes should he counted.

On these facts. I do not think that the returning officer was 
justified in making the return that he did. even if he had the 
right, under any circumstances, to declare an election void, 
which is, in my opinion, the exclusive function of a Judge act
ing under the Controverted Elections Act. As long as then- 
wen1 any votes to count, it was his duty to count them, and, hav
ing counted them, to make the declaration and return prescribed 
by the Aet.

The failure to hold a poll, or non-compliance with tin- pro 
visions of the Aet as to the taking of the poll, or any mistake in 
flic u of forms, does not invalidate an election unless so held 
by the “tribunal having cognizance of the election." that is. a 
Judge of the Supreme Court (Saskatchewan Election Act, sec. 
5). My conclusion, therefore, is, that the returning officer wil
fully neglected (1) to add up the votes. (2) to declare to la- 
elected the candidate having the largest number of votes, and 
(3) to make the return required by the Act of the candidate 
having the largest number of votes. If I am correct in this eon- 
elusion. it follows, under see. 203 of the Saskatchewan Election 
Aet, that the person aggrieved or any voter who voted at the «-lec
tion had tin- right to apply to a Judge of the Supreme Court for 
a mandamus commanding the returning officer to perform the 
fluty which he is sln-wn to have omitted.

The application for a mandamus, which is the subject of 
this appeal, was made by William C. MeKav, one of the candi
dates in the election. In my opinion, he can be described as a 
person aggrieved. Even if the result of the polling was as I 
have found it to he, McKay had a right to have the votes summed 
up by the returning officer and a declaration and return made 
by him. If the returning offici-r had added up the vot«-s, either 
candidate or any voter would have had the opportunity of 
applying for a recount by a Judge, who would hove passed upon 
tin- validity of tin- vot«-s recorded or purporting to be recorded 
al tin- several polling places. II«- is also “aggrieved” in another 
way by being deprived of l«is right to file a petition under the

s. V.
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SASK. Controverted Elect ions Act, by the failure of the returning 
s" q officer to make his declaration and return.
1013 The duties mentioned in suh-clauses (a), (6). and id) of
—- see. 20d are not alternative. They must all he performed, in

('UMiiKHi wo or‘^‘r the whole duty of the returning officer may be done.
Ki.kctiox. If he wilfully neglects one or all of them, lie may he ordered to

---- perform one or all of them, on the application of an “aggrieved
person. Ileeause the appellant has asked lor an improper 
order under sub-clause (b) is no reason why an order under 
under sub-clause id) should not be made, if there has been a 
wilful neglect on the part of the returning officer in respect of 
the duty mentioned in that sub-clause. The plaintiff was wrong 
in alleging that lie was elected, and in asking for a declaration to 
that effect, but, for the reasons stated above, he is “aggrieved” 
by the failure of the returning officer to make a return, and it 
having been shewn that a return should have been made, an 
order should go accordingly.

The plaintiff, by his notice of motion in this case, gives notice 
of an application
fur iiii onler nisi that Nathan Settee, the returning ollieer at the «aid 
election, do «hew eatise why. in hi« capacity of returning officer at the 
said election, lie slmulil not declare the «aid William <'luirle* McKay to 
lie the candidate elected at the kiiid election, and make the return to the 
clerk of the Executive Council of the province of Saskatchewan provided 
for by see. 41. K.S.N. eh. 4; and for an order that the mi id returning 
officer do declare the «aid William ( liarle* McKay to he the candidate 
elected at the «aid election and do make return to the clerk of the Execu
tive Council of the province of Saskatchewan provided for hy m*c. 41. 
eh. 4. upon the ground that the «aid William Charles McKay was the 
candidate at the «aid election who was elected, a« appears hy tin- poll 
I «ink u«nl at the «aid election, and the papers and documents on tile with 
the said po|l Iniok«, with the clerk of the Executive Council of the province 
of Saskatchewan, and upon the ground that the return made hy the said 
returning officer is void under the said Act.

As I have practically found that Mr. Agnew should have 
been declared elected, tin* appellant fails so far as his applica
tion to have himself elected is concerned. 1 think, however, that 
lie is entitled to succeed on that part of his application which 
asks that the returning officer be ordered to make a return under 
see. 41 of the Athabaska Election Act.

The first ground for the application, as set out in the notice 
of motion, need not be considered, and was only stated in sup
port of his request for an order to have himself declared elected. 
The second ground, “that the return nade by the returning 
officer is void,” is, in my opinion, well taken, and sufficiently 
supports the application for an order to the returning officer 
to make the return to the clerk of the Executive Council 
provided for by see. 41 of the Athabaska Election Act. The
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application would more logically have been made for a manda
mus to comiiimand tile returning officer to add up the votes and 
to decl.i e to he elected the candidate having the largest number 
of votes, hut an order to make the return as provided by the 
Act would necessitate the performance of all essential prelim
inaries to that return, and would bring about the same result as 
if the earlier steps were ordered to lie taken.

In view of the foregoing, the appeal should lie allowed, with 
costs. and the returning officer should In- ordered to make the 
return required by law.

I cannot refrain from expressing the opinion that, if the elec
tion officials had been supplied with proper polling books and 
forms, this litigation would most probably not have been neces
sary. The poll books supplied were in the form required by the 
general Election Act, and were not suitable for the purposes of 
an election under the Athabaska Election Act. They were more 
calculated to mislead th in to help the deputy returning officers 
and poll clerks in the performance of their duties. They did not 
contain forms of the certificate required to lie given by the 
deputy returning officer and poll clerk, by see. d.ï of the Atha
baska Election Act, but had bound with and printed in the book 
other forms which are required by the Saskatchewan Election 
Act. These forms were at the end of the book, and it is not sur
prising that the deputy returning officers and poll clerks used 
them where they found them, instead of the proper forms at the 
proper place, which apparently were not supplied to them.

L.xmont, A.:—I agree with the conclusion reached by the 
learned Chief Justice that none of the votes east in the election 
were valid except those east at the Lae la Rouge poll, and as 
at this poll T. J. Agnew had a majority of the valid votes east, 
no order can be made directing the return of William Charles 
McKay. I am unable to agree, however, that an order should 
go directing the returning officer to make a return of the candi
date having the highest number of valid votes cast, which return 
must necessarily declare T. .1, Agnew. the opponent of the said 
William Charles McKay, to be elected. There is. in my opinion, 
no application before us which permits of our making such an 
order. The only application before us is that of William 
Charles McKay, who in his notice of motion asks 
fur au «inter to ni Hint Nul linn Settee, the returning iiltirer nt tin- *nid elep 
*i«ni. do hIii-w pause why. in hi* capacity of returning officer nt the -.aid 
election, he *hould not declare the *nid William Charte* McKay to lie the 
eundidnte elected nt the *aid election and make the return to the clerk of 
the Executive Council of the province of Saskatchewan provided for by

41. R.S.8. lIUMt, eh. 4; and for an order that the wnid returning officer 
*1° declare that «nid William ( hurle* McKay to In* the candidate elected
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SASK. at the said election, and do make return to the clerk of the Executive

s.c.
ion

Council of the province of Saskatchewan provided for hy sec. 41, oh. 4. 
upon the ground that the said William Charles McKay was the candi
date at the said election who was elected, as appears by the (toll l*ook

Ur used at the said election, and the papers ami documents on tile with the
(-I)miilki.a\i) said pull book*. with tlu> clerk <>f the Executive ( mincil of the province

Election. of Saskatchewan, and upon the ground that the return made by the said
Lemon!. J. returning oflicer is void under the said Act.

This notice of motion informed the returning officer that at 
the hearing the applicant would ask for two things: (1) for an 
order nisi that the returning officer do shew cause why lie should 
not declare McKay elected and make tin* return required hy sir. 
41 of tin* Act; and (2) for an order that tin* said returning 
officer do declare I In* said McKay elected and make the return 
required hy the said section. The application is, not that lie 
declare McKay elected or make the return required hy the Act; 
it is, that lie declare him elected and make the return. If lie 
declared McKay elected as asked in the notice and make the re
turn. that return must In* that McKay was elected. The mak
ing of the return was to Is* subsidiary to the declaration that 
McKay was elected, and to carry that declaration into effect. 
It cannot, in my opinion. Is* construed into an application hy 
McKay that tin* returning officer Is* ordered to make a return 
if that, return would Is* to elect his opponent. That such was tin* 
scope of tin* application is seen from the grounds upon which it 
was based, as set out in the notice of motion. The notice of 
motion states that the application is made upon the ground 
“that tin* said William Charles McKay was the t " late at the
election who was elected, as appears by the poll hooks used at 
the said election.” and upon the ground that tin* return made 
hy the said returning oflicer is void under tin* Act. This last 
ground is taken for tin* purpose (T ing the return already
made; the former is the meritorious ground of the application. 
That this was tin* view taken hy tin* learned Judge in Chambers 
is seen from tin* paragraph of his judgment, where he
says :—

Mr. Embury Iiuh u|»pli«>«l for ii writ, of miimhmniM to compel tin* return
ing oflicer to return William Char lea McKay an a member of the Assembly 
for tin* Ctmilierlaml electoral district.

Further, tin* fact urns filed hy counsel for both parties and all 
material used on the on in Chambers shew clearly that
all parties understood such to he the scope of the application. 
When an comes into Court, and so clearly in his notice
of motion and material indicates to the Court what he wants, it 
seems to me that the Court would he doing him a great injustice 
to make an order quite different from what In* seeks, and pré
suma lily tin* very opposite from what In* wants. If in this cage
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we madv an order di nr ting a return, that return must In* that SASK.
A gnaw was elected. It would not, in my opinion, lx* right or ^Tci
proper to make an order which would result in having Agnew |«,];{ 
elected, upon an application made hy McKay solely for the pur- -----
nose of having himself declared elected. I am. therefore, of (. I!|:
1 , , , . iiii.il < VMBKBLAXn
opinion that tin* appeal should he dismissed. Ki.kvtiox.

Johnstone. J., concurred with Havi.tain, (\J. Johnstone.j

ItaowN, J., concurred with La mont, J. mown. j.

The Court In iny equally divided, ap/unl dismissed.

Re McLEOD and ARMSTRONG. ONT

Re JOHNSON and ARMSTRONG ^

ihiimio Supreme i'ourI i \ppellate Itirision). Meredith, t'.J.tt.. Muetnren. 1913 
Magee, and II ml gin#. ././.I, I te lober 22. 1913.

1. Minks ami minkhai.h i 6 I A—3)—Claims—Am ha vit accompaxyino—
SrmeiKXCY—I.XKOKMATION AMI IU.I.IKK.

Although ii lieenaet* need not personally Jo all tin- things necessary 
under see. 22121 and 33 o|' the Olitar o Mining Art. S Kdw. VII. eh.
21. R.S.O. 1914. eh. 32. in order to obtain a mining elaim, yet all of 
the fuels pertaining thereto must he sworn to in the allidavit of 
discovery for the purpose of recording a mining claim, in the personal 
knowledge of the applicant as of the time of making the allidavit; a 
<laini made by an allidavit of an applicant as to facts which lie did 
not at the time know to lie true is not validated by the cireum 
stance that the allegations as to which the deponent wrongfully 
purported to have knowledge were in fact true.

2. Mix km axu mixkkai.m it I—I i—Ox pvni.it' i.axiis—Ox si hvkykii lands
Wiiat ark.

Land in the Lillies timber limit (Coleman Mining Division. Ont.) 
that has been divided into blocks one mile square without further 
subdivision is "unsurveyed land" which is m.t within sir. 31 (r) and 
d< at ilc Ontario Mining \ot. 8 Rdw. VII. ch 81, R.S.O 1914, eh.

32. relating to the size of mining claims on surveyed lands.

Appeals by E. E. Armstrong, the respondent in two dis- statement 
pûtes, from the decision of the Mining Commissioner, rendered 
on the 24th April. 1018. reasons for which were given as fol
lows :—

The Recorder :—The disputes herein were transferred to me 
hy the Mining Recorder of the Coleman special mining division 
for trial.

Hy consent of the parties and as a matter of convenience the 
eases were tried together. On the 20th August, 1912, E. P.
Armstrong, as he alleged, made discovery of valuable minerals 
in place on a portion of block 2, in the township of Coleman, 
in tlx* (iillies timber limit, which lands were afterwards desig-
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noted as mining claim 942, and on the 28tli August and the 
19th October of the same year, respectively, Murdoch McLeod

1HI3 and (ieorge Johnson filed disputes against the said claim. On

lit

Xkmhtbuso,

the 2nd August. 1912, by an order in council, approved by Ilis 
Honour the Lieutenant-Governor, this and other portions of 
tlie Gillies timber limit, on tile Montreal river, in the Coleman 
special mining division, were ordered to be reopened for pros

Stiiti'iiiviit pecting and staking out and sale or lease under the Mining Act 
of Ontario on and after Tuesday the 20th day of August. 1912, 
and si es. 21 and 51 of the Mining Act were ordered to 
apply thereto. On the 3rd August. 1912. by instructions
appended to the said order in council, the Minister of 
Lands Forests and Mines directed that claims in blocks 
which had not been subdivided should in no case overlap 
the boundaries of the block, that is, a claim should 
he staked wholly within a particular block, and not include any 
portion of an block or blocks, and that <* t were
not to exceed twenty chains long from north to south or ten 
chains wide from east to west. The blocks in the Gillies timber 
limit were divided into areas of a mile square, having stakes 
or pegs placed on the north and south boundaries thereof at 
intervals of ten chains and on the east and west boundaries of 
twenty chains apart, but the blocks were not ivided into
quarter sections or ivisions. The block in question at the
time of staking consisted of one-half of the full area of one 
square mile, the northern half having been previously staked 
and laid out as mining claims. While the order in council 
applied secs. 21 and 51 of the Mining Act to the Gillies limit, 
it is not necessarily conclusive that they are surveyed lands. 
Section 21 simply states that the Lieutenant-Governor in Council 
may declare any locality to be a special mining division, and 
there is no doubt that the Gillies limit is within the Coleman 
special mining division. Section 51 states the area of a mining 
claim in unsurveyed territory, but sub-secs, (c) and (d) of sec. 
51 do not apply to this case, as the block was not subdivided into 
quarter sections or ivisions: and, consequently, I treat it
as being in unsurveyed territory. In the case of Ur Ledyard 
and Power», in which judgment was given on the 23rd April, 
1913. 1 decided that lands within block 8 of the Gillies limit 
were unsurveyed territory, and that sec. 51 (<•) did not apply, 
and my reasons therein are applicable to the facts in this case. 
If, however, I am wrong in my conclusion, then, if the dis
coveries of the several applicants are outside the limits of the 
claims as -d for, although within the boundaries as actu
ally staked out on the ground, the claims would be invalid, fol 

g U< Hurd <md Poqutih 11909), V/ g Commissioner’s 
Cases 419.
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The disputes of McLeod mid Johnson set np priority of dis
covery and insufficiency of staking by Armstrong, the recorded 
holder of mining claim 942. The application of K. F. Arm
strong states that he made a discovery of valuable mineral in 
place at 2 minutes past 12 a.m. of the 20th August. 1912. and 
iiis application was received as No. 942: that of Murdoch Me 
Leod alleges discovery at f> minutes past 12 a.m. of the 20th 
August. 1912. and his application was received as No. 9471 ; 
and Johnson purported to discover valuable minerals in place 
at f> minutes past 12 a.m. of the same day. and filed his applica
tion as No. 1022. all of the parties claiming to have staked the 
south-east quarter of the east half of the south-west quarter of 
block 2. I shall not attempt to establish priority of discovery at 
between Armstrong's discovery at 2 minutes past 12 and Me 
Leod 'a and Johnson's at ."> minutes past 12, and their respective 
claims must stand or fall upon the sufficiency of their staking.

The No. 2 posts of their respective stakings are together, but 
in other respects the situation of their stakes is not at exactly 
tin- same point, and I am unable to determine whether the lands 
so staked are within the lands applied for. but I find that the 
respective discoveries are within the several stakings. Having 
decided that the aliquot part of the said block as staked is 
unsurveyed territory, the fact that the land staked is 
not wholly within the area applied for will not invalidate the 
respective Makings, if I am satisfied of the identification of the 
stakes and the real situation of the property as staked, and with 
this I am satisfied. 1 also find that they had a sufficient tie
line for the purpose of their staking and identification of their 
claims.

Then as to the sufficiency of McLeod’s staking. Mr. McLeod, 
who is an old and experienced prospector, was very candid in 
his admissions as to the method he adopted in staking the pro
perty applied for. He stated that at f> minutes past 12 lie had 
erected his discovery post on a discovery, the neighbourhood of 
which lie luid been familiar with, and from there he pro
ceeded to his No. 1 post, a distance of approximately 720 
ft., on the way blazing what trees were available, lie stated 
that there was very few tfees that lie could blaze, and that 
possibly not more than three in number were so marked, nor 
did lie place any pickets or other monument* to define the 
direction between bis discovery and his No. 1 post. The blaz
ing done, he admitted, was quite insufficient to identify the 
position of his discovery post from his No. 1. After reaching 
Id* No. 1 post, be erected it and inscribed upon it what was 
required by the Mining Act. He had left a conveyance in 
charge of Peter (1 raham on the Silver Bar property, just north 
of the Kerr Lake branch of the Temiskaming and Northern
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Ontario Railway, and immediately proceeded to Haileybury, 
arriving there, lie thought, and also in the opinion of Graham, 
between 1.30 and 1.45 a.in. of the 20th. They had a fast horse; 
but, notwithstanding that they made as much haste as possible 
under the circumstances, considering that it was a dark night, 
they found Armstrong waiting outside the recording office when 
they reached there. It was arranged that they should have num
bers in the order of their reaching the recording office, and in that 
order the applications would be received after the doors were 
opened at 8.30 o’clock, so that McLeod’s application would 
necessarily be received subsequent to that of Armstrong, and he 
received filing number 047l/2. Prior to leaving for Haileybury. 
McLeod had arranged with R. Montgomery to go around the 
claim and see that the posts were properly erected and the 
claim staked in accordance with the Mining Act and report 
to him at Haileybury. This Montgomery did. going to his No. 
1, then to his No. 2 and saw it planted; from there he went to 
No. 3, and met J. Peria. who had been instructed to plant it. 
shewed him where to put the post, and on the way between the 
posts blazed the lines where he could, getting through his oper
ations about 3.30 in the morning, and then he went to Hailey
bury. met McLeod, and reported what he had seen and done. No 
evidence was given as to who erected the No. 2 or No. 4 post, nor 
was Peria called to say that he had properly erected No. 3. 
However, Montgomery was also an experienced prospector, and 
felt satisfied that the claim had been properly staked, and so 
reported to McLeod previous to the time when the latter made 
his affidavit of discovery and application. McLeod did not see 
his posts Nos. 2, 3, and 4, or see the lines blazed, and I have only 
the evidence of Montgomery that this was sufficiently done by 
himself; so that, when McLeod took his affidavit of discovery 
and staking, he was relying upon the statement of his man Mont
gomery as to what had been done after he left the claim.

I shall now consider the facts attending Johnson s staking. 
He adopted tin* more leisurely method of appropriating the 
claim, being sufficient unto himself, and completed the staking 
personally, making his discovery at 5 minutes past 12, and suc
ceeded in placing his application on file as number 1022, sub
sequent to that of McLeod and Armstrong. His application 
asks for the same lands as previously applied for by the afore
said parties. After erecting his discovery post and properly 
inscribing it, he blazed a line to his No. 1; from there he pro
ceeded to No. 2, blazing on the way, made a post there, wrote 
upon it and erected it; then blazed to No. 3, made a post and 
planted it; and from there went to No. 4. blazing the line be
tween 3 and 4 as he went along, and erected his No. 4 post ; then 
blazed from 4 to 1.
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Tlu* three claims in question are supposed to adjoin a sur
veyed claim known as the Green property.

It was about 15 minutes to 3 when Armstrong reached his 
tent on the Xeilly claim, immediately to the north, having eon- 
eluded the staking, it having taken him about two hours and a 
half, and from there lie left for Ilaileybury, where lie tiled his 
claim as before mentioned. Neither McLeod nor Johnson nor 
any witnesses called on their behalf saw Armstrong on the 
claim that night. After the staking, Johnson visited the pro
perty, and discovered that Armstrong's vein had been worked 
upon after the staking; and. although there is no positive evi
dence of the time. 1 should suppose, since the McLeod dispute 
was filed on the 28th August, that tin* work done on the pro
perty was subsequent to that date. This of itself was a highly 
improper thing to do. if it was done hv Armstrong or through 
his instructions, as an inspection, if ordered, could not verify 
the actual condition of the discovery at the time it was made. 
Then how did Armstrong stake the claim? 11 is was an organ
ised staking, mostly done through his deputies. Henry Holmes 
being placed at No. 1. W. II. Smith at No. 2, John Barker at 
No. 3. and George Mahrle at No. 4. and Armstrong himself made 
the discovery ami planted the discovery post. He had taken 
with him to the claim Messrs. Smith, Holmes, and Barker, hut 
picked up Mahrle, who was in the neighbourhood and said that 
he was open for a job. All of these men took their positions at 
their respective posts. The discovery post is about 150 feet east 
of No. 2 post, anil near the southern boundary of the claim, and 
Armstrong says that he saw Smith erect that post. He had 
arranged with Holmes that the latter should plant his post at 5 
minutes after 12 and signify the planting by swinging a lantern 
across his knees, and this Holmes did, within sight of Smith, 
who was standing at or near the claim. Both Smith and Arm
strong said that they saw each other at the time the signal was 
given, and the latter replied to Smith by a similar signal, which 
signified that lie had received the notice arranged for. Then 
Barker was at No.3 post within about 200 feet of where Armstrong 
was, and the latter heard some one chopping, ami assumed that 
it was Barker making the post and planting it as instructed; 
and the latter, on his way hack from No. 3 post, passed within 
25 or 30 feet of where Armstrong was standing, but they did 
not address each other. Mahrle says he put up No. 4 at 5 min
utes past 12 according to his watch, and did not see Armstrong 
again that day. After Armstrong had ereceted his discovery 
post, received the signal from Holmes, had seen Smith put in 
No. 2, and heard what hi* assumed to lx* Mahrle chopping at No. 
3, he left on his way for Ilaileybury, passed No. 4 post on his 
way out and inspected it, and reached his conveyance, which
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was at a stable on a mining claim on the property lie was stak
ing. and immediately drove to Ilaileyhury, reaching there lie- 
fore McLeod, although McLeod had a fast horse and drove 
quickly and left the claim immediately after he had erected his 
discovery and No. 1 post. However, I am not finding priority 
on the question of time, as it was suggested that Armstong took 
a short cut and could have reached Ilaileyhury before McLeod 
and not he seen by McLeod on the way there. The evidence was 
not very definite that he had taken any other road than that 
driven over by McLeod, and the latter stated that they were not 
passed by any person on their way to Ilaileyhury. Before 
Armstrong left the property, he saw Smith and Holmes start 
to blaze. It was remarkable how much Armstrong saw on a 
dark night on *2(1 acres of land, and the position he took up that 
would allow him to command a view of Holmes’s signal and the 
sound of Barker’s chopping and be within sight of Smith's plant
ing of No. 2 post, was to say the least a strategic one, but 1 have 
no reason to doubt Armstrong’s veracity, and do not question it. 
The only personal knowledge Armstrong had of his staking was 
that his discovery post was *d, that his No. 2 post was put 
up. that his men had started to blaze the lines, and that No. 4 
was in its proper position, as he had previously given instruc
tions. He did not visit his No. .1 post, but assumed from the 
sounds he heard that it was in position, nor did he feel it neces
sary, although the man instructed to put it up passed within 25 
or 110 feet of him, to ask if the post had been properly inscribed 
and erected in its proper position. The question of the bona 
fides of the discoveries on the three properties is not disputed, 
so that I am assuming from the evidence given and from the 
silence of the disputants that all discoveries are within the 
meaning of the Mining Act.

As between the man who swears his affidavit of discovery be
fore being informed by his agent or agents that the claim had 
been staked, and one who makes the affidavit after being so 
informed, and the facts attending the Armstrong staking, there 
can be no difference as far as the application of the Act is con
cerned. If so. where is the line to be drawn? The commercial 
world encourages organised labour and expeditious business 
methods, hut tlu> discovery of valuable minerals in place 
and the staking of its confines cannot be deputised except by one 
licensee staking on behalf of another licensee, and must lie done 
by the one who makes tin* affidavit of discovery. I think it is 
a reasonable construction of the Act to say that the discoverer 
may be assisted in the staking, but he must remain at the staking 
until it is an accomplished fact, and, from personal inspection 
of the posts and the other requisites of staking, become seized 
of what he is required to make oath to in the affidavit of dis
covery and staking.

0
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Counsel for Armstrong argued that what liv <1«<1 amounted to 
superintendence. under the authority of /,'# Mc.Xeil ami Plotke 
11W)7). Mining Commissioner's Caws 144. 146. T do not think 
so. If superintendence is permitted by tin* Mining Act. there 
cannot hi* such by a licensee who is directing the staking, if he 
leaves tlie claim before its actual accomplishment. There was 
no superintendence of the blazing a necessary requirement of 
tin- Act nor a personal knowledge that the boundaries had been 
so blazed, nor was an inspection made of the No. 1 or No. post. 
To condition oneself to swear to actual facts from a knowledge 
based upon signs and sounds would be perilous to the deponent. 
Suppose Montgomery deliberately lied to McLeod when he told 
him that the staking had been done, or that Armstrong was de
ceived in the sounds that led hint to believe tlm‘ Barker had put 
up his No. 8 post, or mistook the light of another for Holmes’s 
signal, or that Smith and Holmes hail decide- not to blaze the 
lines, would not the affidavit be untrue? And, if these admis
sions were not afterwards found out. an innocent and diligent 
prospector, who properly discovered and staked, would lose the 
fruits of his labour. It is not enough that what is .sworn to 
turns out to lie true; it must lie known to lie true at the time the 
affidavit is sworn, and hearsay evidence is insufficient. If the 
maker of the affidavit was not personally seized of the facts, his 
affidavit should say that he verily believed, etc.; but the affi
davit of discovery requires him to say that it was staked, etc. 
What I have said in He Sloan ami Taplin and He Ledyard and 
Powers in regard to prerequisite knowledge before the affidavit 
of discovery is token, can lie applied here.

I, therefore, must dismiss the dispute of Murdoch McLeod 
and allow that of George Johnson, and adjudge the staking of E. 
F. Armstrong, now embraced in mining claim 942-C, to be 
invalid, and his application cancelled.

As to thi- disposition of costs: if the cases had been tried 
separately. McLeod would have been ordered to pay Armstrong 
the costs of the action; and in the second action Armstrong 
would have been liable to Johnson for costs; but, as they were 
tried together, and heretofore tin- methods adopted for staking 
as shewn in these cases had not been passed upon. I will make no 
order as to costs as between the parties.

I order that the dispute filed by Murdoch McLeod herein be 
dismissnl and removed from the files of the recording office at 
Haileybury.

I further order that tin- dispute filed by George Johnson 
against E. F. Armstrong, recorded holder of mining claim 
942-C, being the south-east quarter of the east half of the south
west quarter of block 2, in the Gillies limit, in the township of 
Coleman, lie allowed, and that the said George Johnson lie re-
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corded for the lands staked by him. and I direct that the stak
ing of the said K. ft. Armstrong he declared invalid, and that his 
application therefor he cancelled.

And 1 make no order a* to coats.
IV. ft. Smyth, K.tfor the appellant, argued, first, that 

Armstrong’s staking of the mining claim in question was a valid 
one under the Act Though Armstrong, at the time ot making 
the affidavit in regard to staking his claim, as required by the 
Mining Art, did not know the facts stated therein to he true ye 
the statements were true in fact, and therefore the affidavit 
should have hern accepted, and Armstrong should have lain 
awarded the claim, as being the «taker, he hoving hecn the first 
to arrive at the Recorder's office: Hr Hm<‘h ondJI,ll (19(19), 
Mining t'ominissioner's Cases :I49. 19 O.I.U on. Secondly, 
counsel contended that the , vidcnce «hewed that John» » « 
staking was invalid, as his discovery post was not on the mining 
claim in question.

.1. ti. Shiylit, for the respondents, the disputants.
October 22. The judgment of the Court was delivered by 

Hoduinb .1 A.:—It was gravely argued before this Court that an 
affidavit’which the appellant did not know to he true when 
sworn to. was unexceptionable, if afterwards it was found that 
the facts stated had heel! correctly guessed at. Needless to say 
this proposition was advanced in support of a mining claim.

This is a new departure in affidavit-making, and. if accepted, 
would simplify the acquisition of claims by allowing a pro 
speetor. who finds valuable mineral in place, to quit the ground, 
and, having left others to do the staking, to make the necessary 
affidavit in the pious hope that their work will justify the oath 
upon which he secures his claim.

Apart from the morality or immorality of the suggestion, 
and leaving aside for the moment the words of the Mining Act, 
there are two reasons which plainly render any such method ol 
dealing with the requisite oath impossible.

It would enable a prospector to blanket claims and permit 
him. if he were sufficiently active, to go hack upon the ground 
and stake out claims to correspond—a reversal of the universal 
practice, as I understand it, of taking up mining claims.

Secondly, if the registration is attacked, and it is open to 
the deponent to substitute, for his original statement, proot by 
others that that of which he was ignorant was, by a happy 
chance, true, then he displaces his own affidavit as proof, and 
relies on what the statute does not admit as primary evidence 
to secure the claim. He thus holds his position against others 
until he eon get the proof, or. if there is no contest, then he shuts 
out others by a device not permitted by the Mining Act.
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Host, in his work on Evidence, 11th edM p. 43, puts upon 
the same plane as perjury a statement which the witness knows 
to be false and one of which he s himself to he ignorant.

The Mining Art does not permit the affidavit to be made on 
information and belief—no doubt, because the statements are 

to be made by one who can speak at first hand, and 
probably having in view the undesirability of founding a pro
perty right on statements which are not really evidence, as 
pointed out by Lord Justice Cotton in Gilbert v. Endcan (1878), 
3 Ch.I). 259, ;it pp. 208, 209. 1 do not know that it is necessary to 
add anything to the reasons given by the learned Mining Com
missioner, in which I quite agree, for disallowing the ’s
claim. The real objection to the method pursued is, that the 
affidavit must state certain matters of fact, required under the 
Mining Art to exist, or be done, in order to secure a claim, i.e., 
the discovery of valuable mineral in place, the situation of the 
discovery post, the length of the outlines, the staking done, the 
lines cut and blazed, the possession of a miner’s license, and the 
absence of anything on the land to indicate that the lands were 
not open for staking.

There is nothing to require a licensee to do all these acts 
see 8 Edw. VII. eh. 21, see. 22, sub-sec. 2. and sec. 35; 

hut, before he records his application, he must swear to the 
required affidavit : and, in view of the provisions of sees. 49 
to 56. that affidavit necessarily includes a statement that the 
claim was staked out “upon the said discovery,” and that ‘‘the 
distances given in such application and sketch or plan are as 
accurate as they could reasonably be ascertained, and that all 
the other statements and particulars set forth and shewn in 
the said application and sketch or plan are true and correct.”

The claimant can and must, therefore, satisfy himself, not 
by guess-work, but by personal knowledge, and before he makes 
his affidavit, that the Act has been complied with.

I agree with the conclusion reached that the lands are unsur
veyed. Having regard to the provision in the instructions that 
i‘ must be 20 acres, see. 51 can only apply to lands which 
have been surveyed into 640 and 320 acres (clauses (c) and 
(</)), and to lands unsurveyed. In both of these cases, claims 

d to this area are to be staked. The instructions appended 
to the order in council opening the lands in question to p rasped- 
ing and staking distinguish between the “claims or locations al
ready surveyed” and “claims on the blocks which have not 
been subdivided ; * ’ and all three claims in question here are part 
of block 2.

The main appeal of the appellant, Armstrong, should be dis
missed with costs.
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licensee under sec. 63. I can see no ground for interfering with 
the learned Mining Commissioner’s decision in favour of

Rk
McLeod

AHMRTR'XO.

Johnson, who appears to have complied with all the require
ments of the Mining Act; and I think this appeal should also 
he dismissed with costs.

Appeals dismissed with costs.

SASK TORONTO GENERAL TRUSTS CORPORATION v MUNICIPAL CON
STRUCTION CO., Ltd.

S.C.
1813

(Decision No. 2.)

Saskatchewan Supreme Court. Ilaultaiu. C.J.. \cwland», l.amont, and 
Itrown, November 15. 1013.

1. Master and servant <6 II A4—65)—Liability for injvry to servant
—Safe place—Excavation—Failure to iiraci: hides.

The fact that an employer was aware that two other cave-ins had 
occurred within ‘24 hours, one at a point opposite where an employee 
waa required to work in a deep, narrow trench, the sides of which 
were not braced in any manner, discloses such u failure to observe 
reasonable precaution for the safety of his employees as to render 
the employer answerable for an injury to one of them as the result 
of a cave-in.

|Toronto tjcncral Trust» Corporation v. Municipal Construction Co.. 
12 D.L.lt. HI5. 5 R.L.R. 126. reversed; Smith v. /taker. 1181111 A.C. 
325. referred to.]

2. Death (8 11 A—5)—Right of action for causing—Pecuniary injury
SUFFICIENT TO SUSTAIN—LORD ('AMPBEI.L’h ACT.

In order to sustain an action under Lord Campbell's Act it is 
necessary to establish only a reasonable expectation of a pecuniary 
benefit on the part of those interested in the life of the deceased had 
deatli not occurred.

[Taff Vale It. Co. v. Jenkins. 82 L..Ï.K.R. 40: ppm v. Great Northern 
It. Co., 4 B. & S. 300, 122 Eng. 11. 508, referred to.]

Statement Appeal bv plaintiffs, administrators, from the judgment 
entered for defendant at the trial before Newlands, J., in an 
action under Lord C ’s Act for negligence causing the
death of the decedent in the course of his employment by de
fendants: Tomato (Ictural Trusts Corporation v. Municipal 
Construction Co. (No. 1), 12 D.L.R. 815, 5 S.L.R. 126.

The appeal was allowed and judgment entered for plaintiffs.
F. L. Uastcdo, for plaintiffs.
IV. .1/. Martin, for defendants.

The judgment of the Court was delivered by
Brown, J.:—This is an action brought under R.S.S. 1909, 

ch. 135, for damages resulting from the death of Nikolaus 
G-avora, who was killed by an accident while in the defendants' 
employ. The plaintiffs are the administrators of the estate of

9718
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the deceased, and bring this action on behalf of his father, 
stepmother, and four brothers.

At the time of the accident, the defendants were engaged 
in digging a sewer in Weyburn, and for that purpose were 
using a ditching machine. In digging the sewer in question, it 
was necessary to dig to a depth of some 13 ft. The machine dug 
to a depth of about 10 ft., and the remainder had to lie done by 
hand. The men would follow the machine, and after certain 
bracing was put in they would throw out the earth from the 
bottom of the trench made by the machine until the necessary 

had been reached. On September 20. 1910, a trench was 
dug from the railway track south a distance of some 300 ft., 
and the soil shewed indications of becoming soft as they pro
ceeded south from the track. Before the machine stopped 
work on the evening of that day. a cave-in occurred about 200 
ft. from the railway track, and on the east side of the trench. 
In area this cave-in was from 4 to 5 ft. in length, from 2 to 4 
ft. in depth, and between 1 and 2 ft. in width. At the time of 
the cave-in, there was no bracing whatever at this point, al
though immediately thereafter a temporary bracing was put in. 
During the night, notwithstanding the bracing, a large cave-in 
occurred at the same point, which in area was at least 14 ft. in 
length, about 3 ft. in width, and some 6 ft. in depth, with the 
result that the fallen earth tilled tin» trench to within 4 ft of the 
surface. On the morning of September 27. several of the work
men were put to work at digging out this earth that had so 
caved in the night before. Tin- deceased started to work for 
tin* defendants at one o’clock on this day, and by that time the 
fallen earth had been dug out to a depth of from 7 to 8 ft. below 
the surface of the ground. The deceased apparently worked 
for some time at the top of the trench, and eventually went to 
the bottom and assisted other workmen there in throwing out 
the earth. At about 3.30 in the afternoon, and after the earth 
lmd been dug out to within a foot or six inches from the bottom 
of the trench, and while the deceased and other workmen were 
still in the trench attending to the work, a large cave-in from 
the west side of the trench took place. The trench was some 20 
inches in width, and this last cave-in took place immediately 
opposite the large cave-in on the east side, and was of like pro
portions, and resulted in burying ami killing the deceased. 
There was no bracing whatever at this point during all the time 
the workmen were engaged in digging out the earth resulting 
from the cave-in of the night before.

Were the defendants guilty of negligence under the cir
cumstances?

I am of opinion that they were, and I reach that conclusion 
largely from the evidence of two witnesses for the defendants,
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N. 8. Mclnnis and William Ross. Mclnnis was the secretary- 
treasurer of the defendant company, and both he and Ross were 
in charge of the work, Ross being the foreman.

Mclnnis says, with reference to the practice of bracing : 
“There is hardly any method—1 can hardly describe any 
method—of bracing a sewer. Every soil has to be braced in 
accordance with its strength or according to its aptness to cave. 
If the soil is extremely bad, of course, it has to be protected 
accordingly. If it is good, dry soil, it has not to be protected 
at all.”

Roth Mclnnis and Ross knew, on the morning of the 27th, 
of the caves-in of the night before on the east side of the trench, 
and they further knew that the soil at this point was soft. Both 
of them admit that it was Ross’s business to see that the brac
ing was done when necessary.

| The learned Judge here quoted at length from the evi
dence at the trial.]

It is. perhaps, always easy to see after the event what should 
have been done, and I bear that in mind when I say that I think 
in this case the defendants shewed a reckless disregard for 
the safety of their workmen when they allowed them to work at 
the bottom of this ditch without proper bracing. There was 
ample warning to the defendants that the ground at this point 
was treacherous, not only from the fact that it was wet, but 
more particularly from the significant fact that it had caved in 
twice on the east side of the trench within the previous 24 
hours. The west side of the trench was only 26 inches away 
from the east side, and when the earth gave way, not only 
once but twice, from the east side, it seems to me that it was 
only what might be expected that it would also sooner or later 
give way from the other side at the same point. The learned 
trial Judge, in finding in favour of the defendants, did not seem 
to be satisfied that the time had come when the bracing could 
have been done without interfering with the work. It seems to 
me that in so expressing himself he overlooked the evidence of 
Mclnnis which is in no way controverted. I am clearly of 
opinion that the defendants, in not bracing the sewer, failed 
in their obligation to take all reasonable precautions for the 
safety of the deceased, and must in consequence be held liable 
in damages : Smith v. Baker, 1181)11 A.(\ 325.

In order to sustain an action under the statute in question, 
it is only necessary to establish a reasonable expectation of 
pecuniary benefit to the parties interested, if the death of the 
deceased had not occurred : Taff Vale R. Co, v. Jenkins, 82 
L.J.K.B. 49 ; Pjjtn v. (Inat Northern R. Co., 2 R. & S. 759, 121 
Eng. R. 1254: affirmed 4 R. & S. 396, 122 Eng. R. 508.

The evidence in this case shews that the deceased was 25
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years of age, and umnnrried; that he came to Canada from 
Austria-Hungary about fourteen months before the accident; 
that before coming he worked with his father and lived at home, 
turning in his earnings, small though they were, to the sup
port of the household. The evidence further shews that his 
father is a man over 52 years of age, and a day labourer; that 
the stepmother is over 53 years of age, and has no independent 
means; that his brother Sebastian, who is about the same age as 
the deceased, has been a helpless cripple all his life and is living 
at home; that his brother Francis is in military service; and 
that his half-brothers. Joseph and Jacob, were at tin- time of 
the accident 11 and 9 years old respectively, and living at home. 
Tin- deceased, before coining to Canada, had borrowed from his 
brother-in-law $125 to pay the expenses of the trip, and prior 
to his death he not only had repaid this $125. but he had also, 
about two months after coming to Canada, sent $20 to his 
father, and at the time of his death was about to send his father 
another $15. He also had money in the bank, and had expressed 
an intention of bringing his father, stepmother, and brothers 
to Canada, and of helping them after their arrival. He had 
apparently intended to get a homestead for himself, and also 
one for his crippled brother. It is always difficult in eases of 
this kind to estimate with any degree of exactitude the prob
able pecuniary benefits that the relatives might reasonably 
expect had the deceased lived. It is clear that in this case the 
deceased was attached to, and disposed to help, his relatives; 
and I think the father, stepmother, crippled brother, and the 
infant half-brothers, might reasonably have expected pecuniary 
benefits of a substantial character. Coder tin- circumstances, 
I would allow the father $300, the crippled brother $200, and 
the stepmother and infant half-brothers each $100.

In the result, therefore, the appeal should be allowed, and 
the plaintiff’s should have judgment for $800 and costs.

Appeal allowed.

THE KING v. RAND

Nova Scotia Supreme Court, Sir Charles Townshend, CJ„ Meagher.
SuHsell, and l.ongleg, December 13, 1013.

1. Judges and ma<>istratum (1 III—23)—Ixtesest or bias—Disquali
fication.

Uncontradicted affidavits filed on a motion to i|uuhIi a summary 
conviction under u liquor law that the magistrate had stated lie would 
convict any parties charged with selling liquor whether the evidence 
proved it or not. if he believed them to In- guilty, shews a disqualifying 
bias on the part of the magistrate, and the conviction on a liquor
selling charge will lie quashed.

Ii!l

SASK.

8. ('.
1013

(\>HP( IRA

NI UNICIPAI.
I

ST RUCTION

ilrnwii,.!.

N. S.

S. ('. 
1013



70 Dominion Law Reports. 115 D.L.R.

N. S.

s. a
1913

Tin: Kino

Statement

Sir Charles 
Townahend. C.J.

Application for an order to quash the conviction made by 
Edward M. Beckwith, a stipendiary magistrate in and for the 
county of Kings whereby defendant was convicted of having 
unlawfully sold intoxicating liquor, contrary to the provisions 
of part 2 of the Canada Temperance Act, R.S.O. 1900, eh. 152, 
and amendments thereto, one Charles A. Patriquin being the 
informer, and was adjudged for said offence to forfeit and pay 
the sum of $50, to he paid and applied according to law, and also 
to pay the informer the sum of $6.55 for his easts, and if said 
several sums were not paid forthwith to be imprisoned in the 
common jail at Kentville for the space of one month unless the 
said sums, etc., were sooner paid.

L. A. Lovett, K.C., in support of application.
Ncm. con.

Sir Charles Townsiiend, C.J. :—This is an application for a 
writ of certiorari to bring up and quash a conviction made under 
the Canada Temperance Act. The conviction was made on Janu
ary 4th last at Canning in the county of Kings by Edward M. 
Beckwith, a stipendiary magistrate for the said county of Kings. 
The conviction is attacked on several grounds, but principally on 
the ground that the magistrate was incompetent and disqualified 
from hearing the case, and, secondly, that he was requested to 
give evidence on behalf of defendant and refused to be sworn or to 
give evidence at all. The application is founded on a number of 
affidavits which, if true, disclose a very discreditable condition 
of affairs in that magistrate’s Court, and it Is fortunate that 
power is vested in this Court to control his actions. No one 
appeared for the prosecutor or the magistrate on the hearing 
before this Court. The affidavits on file, of which they must 
have full knowledge, are uncontradicted in any ro< and we 
must, therefore, take them as absolutely true in al u ticulars.

I deal, first, with the question of the magistra s incompe- 
tency, and, therefore, want of jurisdiction. To shew this I quote 
first from Willard Illsley’s affidavit in which he says:—

One day «luring last autumn and before the trial of Fred Rand the 
ucrus<>d herein. I heard the Haiti Edward M. Beckwith, stipendiary magis
trate Hay at his ofliee in Canning aforesaid that if a person were brought 
before him charged with selling intoxicating liquor he would convict him 
if lie believed him to lie guilty whether there was any evidence against 
him or not. That lie lielieveil In- was perfectly justiflcil in doing so and 
that he intended to do so.

C. L. Harris in his affidavit swears :—
I was talking with the said Edward M. Beckwith at his office in Can

ning aforesaid with regard to a man from Horton who had recently been 
convicted before him of selling intoxicating liquor contrary to the provi
sions of the second part of the Canada Temperance Act. 1 said to said
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Edward M. Beckwitli. "I do not hop how they could convict that man ns N. S.
there xvns no evidence against him,” and he said he would convict » man ----
if he thought he was selling intoxicating liquor whether there was any evi S ( ' 
deuce against him or not.

In addition to tin- above there are further affidavits which Thk Kino 
shew this magistrate actively going about to procure evidence 
against accused persons who were to be tried before him at the 
very time this prosecution was pending, that he is an active T„2l,r,h.ïd!o.j. 
member of the King’s County Temperance Alliance, contribut
ing money to the funds of said alliance for tin* purpose of pro
secuting persons violating the Canada Temperance Act in the 
county of Kings.

The above extracts stamp the character and disposition of 
the man who has been appoints! to dispense even-handed .justice 
in the community. As a stipendiary magistrate he is the sole 
Judge to investigate and try criminal offences; and violation of 
the Canada Temperance Act is one of tin- most serious offences 
involving, as it does, heavy fines and long imprisonment. Yet 
this magistrate seems to have no more sen*e of justice—indeed 
I might add of decency — than to announce that any man 
charged before him will he convicted whether there is evidence 
or not. We must go to Russia or to some partially civilised 
country to find Judges of this character.

I do not hesitate to say that under the evidence before us he 
is and was utterly unfit and incompetent to try this case, and 
that the conviction is void and must be quashed, and if it could 
he done I would make him pay all the costs.

It follows from all I have said that he is incompetent to try 
such cases in the future as a biassed, prejudiced and unfair 
Judge, and having a pecuniary interest in the result.

I do not think it necessary or advisable to deal with the 
other ground as I think this Court should in a marked manner 
indicate its strong disapproval of this magistrate’s conduct. It 
is calculated in my opinion to bring the administration of justice 
in this province into disrepute, should it lie allowed to pass 
unrebuked.

The evidence against the defendant in this prosecution as 
taken by the magistrate has been sent forward with the other 
papers. On an application of this kind the Court cannot deal 
with its sufficiency as a ground for quashing the conviction. I 
wish, however, to add that having read it all there was not a 
word which justified the magistrate in eonvieting the defendant 
of the offence charged. I refer to this evidence here for the 
mere purpose of pointing out that this magistrate evidently did, 
as the affidavits shew he intimated he would do, that is to say, 
convict anyone charged before him whether there was any evi
dence or not if he thought in his own mind the party charged 
was guilty.
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N-s- Meagher, J„ read an opinion in which lu* said it was re-
s.c. gretlahle that the magistrate did not appear to answer tin*
IDI3 charges against him. If lie used the language imputed to him it

shewed his unfitness for his office. There were offences that were 
greater than that of selling liquor in violation of the provisions 
of the Act, and one of these was the violation by a magistrate 
of his oath of office. Upon the uncontroverted facts there was 
no other alternative than to quash the conviction.

Rax».1
M-'iii-Imt. 4.

Rvsski.i,, J., concurred.

LongEKV, J. : This was a motion made by the defendant to 
set aside or quash the conviction made by K. M. Beckwith, sti
pendiary magistrate in and for the county of Kings. The de
fendant alone was heard and no opposition was made to the 
motion. Various grounds were given in support of the motion. 
It was alleged that K. M. Beekwith had refused to be sworn on 
the trial of the ease. Under recent decisions the magistrate is 
liable to be called upon to be sworn, but in this case J would not 
overturn his judgment ls*eause lie was not sworn, it was also 
contended that K. M. Beckwith was disqualified from making 
said conviction because he had stated that he would convict any 
person who appeared before him, if he thought he was guilty, 
even if there was no evidence to prove such guilt. I don’t know 
how far such a charge as this is liable to operate. Mr. E. M. 
Beckwith is a highly respected justice of the peace for the county 
of King's but the evidence that he was guilty of such wrong was 
attested to by Aaron J. Bigelow, who in an affidavit makes 
solemn declaration to a condition of facts which would seem to 
render the said magistrate unfit to discharge his duties im
partially. Willard I Haley, of Canning, a farmer, testifies that 
lie heard
tin* «mill K. M. Beckwith nay in hi* ofilce in Canning aforeaaid that if a 
per*on was brought Indore him charged with Helling intoxicating li«|iior lie 
would convict him if he believed him to In* guilty, whether there wan any 
evidence again*! him or not.

C. K. Harris, a farmer, of <fanning, in the said county said :—
1 wan talking with aaid K. M. I leek with in him ollice in Canning afore- 

Mini with regard to a man from Horton who had recently lieen convicted 
Indore him of Helling intoxicating liquor contrary to the proviniona of the 
Mecond part of the Canada Temperance Act. I said to said K. M. Heck with 
I do not see how they could convict that man a* there waa no evidence 
again*! him, and he *aid he would convict a man if he thought he waa 
welling intoxicating liquor whether there waa any evidence againat him

Such statements when not in any way contradicted render it 
almost impossible for the Court to look upon Mr. K. M. Beck-
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with as qualified to try the case. 1 think those statements ought 
to have been contradicted. If they had been contradicted in a 
specific manner by the magistrate himself it would have gone 
far toward enabling the Court to believe him as against those 
who have sworn to statements which impugn his impartiality. 
That lie Inis taken no notice of them and allowed tin* ease to 
proceed in this manner is. in my judgment, some evidence that 
lie intends to throw the responsibility upon the Court; and in 
view of the affidavits that were made and uncontradicted, I 
think we are hound to hold that the said K. M. Beckwith is not 
impartial and for this reason the conviction of the defendant 
must he quashed.

( 'onviction quashed.

SHARP v. McNEIL.

\ora Srutia Nuprcmc Court, Nir t'harlrs Toirnututvl, C.7., Mrai/hrr ami 
Husx, II. 77. Ihn mhrr 13. 1013.

I I'kauh lkxt conveyances i 5 VI—301—Transactions between hela- 
tivks—Family arrangement—I'se of firm money by partner.

Property pun-lunM-tl with money advanced to n partnership lirm 
for tluit. purpose, hut the conveyance of which in fraud of the part
nership was obtained to In* made at the instance of one partner to a 
relative of his. who paid nothing for it. may properly In- held subject 
to a resultiny trust in favour of the firm on its insolvency, where 
aueli grantee could set up as the consideration for same only a family 
arrangement with the partner, and no consideration as to the lirm 
on whose credit the money to buy tin- property was obtained.

Appeal by the plaintiff from the adverse part of the judg
ment at trial.

The was allowed, Rpsski.l, ,T.. dissenting.
The action was brought by plaintiff as curator and trustee 

for the benefit of creditors of the estate of Sparrow and McNeil, 
contractors, carrying on husim-s* at Montreal in the Province 
of Quebec, claiming a declaration that a certain property known 
as the “Gypsum property,” purchased by the defendant Fran
cis J. McNeil, with money of the firm, hut of which the deed 
was taken in the name of the defendant. Jane E. McNeil, was the 
property of the firm and belonged to plaintiff as curator and 
trustee (or creditors; and. in the alternative for a declaration 
that the defendant Jam» E. McNeil was a trustm* of said pro
perty for the benefit of the plaintiff as such curator. A claim 
was also made that the deed referred to lie declared void as 
against plaintiff as such curator, and for a decree rescinding, 
vacating and cancelling the registry of said deni. etc.

The cause was tried before Ritchie, J., who held that the 
Francis J. McNeil acted fraudulently when he paid 

money belonging to the firm, and had the deed taken in his
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sister’s name, but that she acted bom fide, without notice of 
such fraudulent conduct, and that the money which she be
lieved to be his was paid under a previous agreement made be
tween the defendants, which was good as between themselves. 
He therefore held that plaintiff could not succeed on this 
branch of the case on the ground that the gypsum property was 
bought with the money of the firm. The appeal was from this 
part of the judgment.

IV. F. O'Connor, K.C.. for appellant.
('. •/. Hun lull, K.C., and A. I). Gunn, for respondents.

Sir Charles Townshend, C.J. :—This is an action by plain
tiff as curator of the estate of Sparrow and McNeil to set aside 
two conveyances to the defendant. Jane E. McNeil, as fraudulent 
and void, or, in the alternative, a declaration that the said Jane 
E. McNeil is a trustee of the property so conveyed for the bene
fit of plaintiff as such curator and trustee for creditors or for 
the benefit of creditors of said Sparrow and McNeil.

This firm did business in Montreal as contractors and builders 
and were placed in insolvency in July, 1011, the plaintiff be
ing appointed curator, and authorized by the Court then* to 
bring action in Nova Scotia to realize on Francis J. McNeil’s 
and the insolvent firm’s property there.

There were two lots of real estate, the subject of this action. 
(1) In North Sydney, on the north side of Curves street; (2) 
a certain lot of land known ils the “Gypsum property,” situate 
at Island Point, Boulardarie Island.

With respect to the first, the learned trial Judge has set 
aside the conveyance of the same to Jane E. McNeil as fraudu
lent, and made with intent of hindering and delaying creditors, 
and no appeal lias been asserted from that decision.

As to the second, the learned Judge finds:—
That there i* no evidence that the firm of Sparrow and .McNeil was 

insolvent when the bargain was made In-tween the defendants, and I find 
that it was an honest family arrangement, founded upon valuable con
sideration and without any fraudulent intent, and therefore not void as 
against the creditors of Francis J. McNeil.

While I very greatly doubt if I could have reached the same 
conclusion it is not necessary to decide that question. The 
learned Judge in so deciding has obviously overlooked another 
view of the matter which would have, and should have, led to 
a different result.

The evidence is overwhelming to shew that the $2,000 used to 
purchase the so-called Gypsum property was advanced by the 
bank to Sparrow and McNeil for the specific purpose of paying 
for the same, and further, that Francis J. McNeil did use the 
money so obtained on the firm’s credit to pay the consideration
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money for that property, but instead of taking a conveyance 
to tin- firm, he fraudulently took it in the name of his sister 
Jane B. McNeil, co-defendant. It is not possible that such a 
transaction can be upheld.

The law Ls not so helpless as to leave the party wronged 
without a remedy, and therefore holds the person to whom such 
a conveyance has been made as a trustee for the rightful owner. 
In other words a resulting trust follows And so in this ease, 
the Court, on equitable principles, holds that Jane E. McNeil 
in respect to this property, is simply a trustee for the plaintiff, 
and for the benefit of the* creditors of Sparrow and McNeil. 
The proof, as 1 have already stated, is so cogent throughout 
the whole evidence, not only that the money was obtained but 
advanced and paid for that purpose that it is unnecessary to 
make extracts. Moreover, it is shewn that, at the very time, 
or shortly after the conveyance, the firm of Sparrow and Mc
Neil were dealing with it as the firm’s property. On May 10, 
1011, they gave an option on it to Oordon C. Fletcher to pur
chase the same for $.‘10,000, and received $1,000 on account which 
was forfeited to them by non-fulfilment of the agreement. This 
option was signed by F. J. McNeil and witnessed by his partner 
W. F. Sparrow. Of course, in making these observations I 
treat the evidence of F. J. McNeil, as did the trial Judge, as 
utterly unworthy of belief.

Another observation 1 may add, that even assuming there 
was good and valuable consideration as found by the trial 
Judge, between F. J. McNeil and his sister Jane E. McNeil, 
there was none whatever between the firm of Sparrow and 
McNeil and defendant Jane E. McNeil, and she therefore is 
attempting to retain as her own. the firm’s property, for which 
she 1ms given them no value, and which was put in her name by 
the fraudulent act of one of the partners, her brother. If 
such a transaction could In* upheld as valid in law, he might 
with equal right have transferred to her any other assets of the 
co-partnership to pay the debt he owed to her, or to carry out 
the agreement he had entered into with her.

It is hardly neceesary to cite authority for the foregoing pro
position so well established, hut it may be useful to give the fol
lowing extracts from two works of great authority.

Underhill on Trusts ami Trustees, 7th ed., 159, says:—
When real or personal property is vested in the purchaser and others 

or in another or others alone, whether jointly or successively, a resulting 
trust, will Ih» presumed in favour of the person who is proved (bv parol 
or other evidence) to have paid the purchase money in the character of 
purchaser.

N. S.

S.C.
1013

Sir Charles 
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And in Lcwin on the Law of Trusts, at 183, he cites the fol
lowing passage:—
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The dear result, Haiti Lord Huron Eyre, of ull the eases, without a 
■ingle exception, is that the trust of n legal estate, whether freehold, 
copyhold or leasehold; whether taken in the names of the purchasers 
and others jointly, or in the name of others without that of the pur
chaser ; whether in one name or several, whether jointly or successive, 
results to the man who advances the purchase money, and it goes on a 
strict analogy to the rule of the common law that where a feoffment, is 
made without consideration the use results to the feoffer.

The casts in which this doctrine is laid down arc very num
erous and cited fully in the notes, and require no further dis
cussion here in their relation to the facts of this ease.

I am of opinion that this appeal should he allowed and a 
decree made in favour of plaintiff accordingly, and that plain
tiff should have the costs of the action anti trial below as well 
as the costs on this appeal.

Meagher, j. Meaghbr, J., read an opinion holding that under the evid
ence it could not he said that defendant was a purchaser for 
value in good faith. The purchase was not made with her 
money and she knew that the firm was insolvent. She did not 
ask where the money was coining from and she knew that her 
brother did not owe her anything. It was patent that her an
swer to the question, how her earnings were applied, was un
true. Both want of candour and lack of truthfulness on her part 
were disclosed. It was the purpose of her co-defendant to ac
quire the property and to dispose of it for his own benefit and 
xvhat he did as his sister’s agent was her act. He was her 
agent because there was no debt due from him to her, and no 
enforceable contract. The arrangement alleged was that the 
defendant was to help support the family and that her co
defendant was to help her buy a farm. But no amount was 
named on either side, and everything was left conveniently in
definite. There was no obligation on his part ; it was simply a 
matter of voluntary contribution. Defendant’s story was not 
supported by any evidence worthy of credit and she had not 
therefore discharged the burden resting upon her. The appeal 
should he allowed and a decree made in favour of plaintiff.

ituwii.j. Russell, J. (dissenting):—I think there is nothing in the
(diwntingi answers of Jennie McNeil to the interrogatories that should 

have lessened the good impression she made upon the learned 
trial Judge as a witness. There are answers that would he un- 
candid if their form and content had not been due to the fact 
that they were framed as concise answers to precisely defined 
questions. The witness was probably instructed to tell nothing 
but the truth, but not to travel outside of the questions with 
any amplifications such as would have been necessary to fully 
express the sense in which her answers were intended. In-
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deed, it is altogether probable that her answers to the interro
gatories were prepared by others, in whom she confided, to 
prepare them as if they were a set of pleadings, without, fully 
appreciating the difference. At the trial 1 have no doubt that 
she told the whole truth as far as she knew it. She was left in 
charge of a family of orphans, for whom she was no mon- re
sponsible than her brother, and there was what amounted to « 
distinct request on his part that she should discharge his por
tion of the moral duty incumbent on both to provide for the 
younger children. Without attempting to decide the debat
able question, whether such a request alone would make the 
services actually rendered a good consideration for a subsequent 
promise, 1 think there is clear evidence of an undertaking at 
the time it was made, which was in fact a promise to remunerate 
her for her services by the purchase of a farm which would be 
her own property, but which she evidently intended should be 
used for the benefit of the family. If the conveyance was 
made in discharge of this obligation it was not within the 
Statute of Elizabeth. There is nothing in the statute that pre
vents a debtor from preferring one creditor to another. While 
it is true that a conveyance to a near relative is open to mon* 
suspicion than oik* to a stranger, lieeause it suggests that tin- 
grantor may be casting an anchor to windward by putting his 
property in hands in which he will be able to enjoy it himself 
to the prejudice of his creditors, it is equally true that when 
there is no fair ground for these suspicions, the relationship be- 
tween the partie* has been allowed to make up the consideration 
required to rebut any presumption of fraud, when* the pecuni
ary consideration is inadequate.

It cannot lie comddeml. ptr ne. a mark of fraud Unit, in entering into 
a contract with a relation, a man lias given him lietter terms than lie 
would to n mere «franger: May on Fraudulent Conveyances. 3rd ed.. |>. 
1IM.

It the defendant. Francis McNeil, took from the partner
ship hinds $2,00(1. and purchased with it a piece of property 
for his sister in performance of his contract to remunerate her 
for her expenditures on the infant children of his parents, I 
agree with the learned trial Judge that while he might owe the 
partnership this money the curator cannot claim the property 
which was purchased with it. Even a promissory note made 
by a partner in the firm name to himself as an individual may 
be used in payment of his individual debt to a creditor who 
does not know that the partnership credit is In-ing used for 
the payment of a private debt. At least I so read the dictum 
of Frofi-ssor Ames in his summary, 2 Ames Select ('asi-s SGÎ1. 
I only mention this principle for the purpose of saying that 
a fortiori a partner may use the money of the partnership to
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pay his own debt or purchase property for himself. I think it 
is clear that this property in question was not purchased for 
the partnership. The option given upon it was given by the 
defendant, and is witnessed by the other partner. 1 do not 
think he would have been a witness to such a document if he had 
considered that the land ladonged to the partnership. On the 
other hand the giving of the option is quite consistent with the 
title conveyed nearly a month before to his sister. While it was 
he that was undertaking to sell, the title would have to come 
from the sister for whom he would be merely an agent to con
duct the side. I think this is not an uncommon transaction.

On the whole ease 1 see no sufficient reason for disagreeing 
with the findings of the learned trial Judge, and I think the ap
peal should Ik* dismissed.

Appeal allowed with costs, 
Russell, J., dissenting.

LESLIE v. CANADIAN BIRKBECK CO.

Ontario Hupreme Court {Appellate Division), Mulot k, CM.Ex., Hidtlell, 
Sutherland, and Leitck, JJ. December 23, 1913.

1. BlTI.IU.NU AND LOAN ASSOCIATIONS ( | V—39)—POWERS GBNKBALLY—As
TO DIVIDENDS.

Dividends on shares of a building and loan association, in addi
tion to a stipulated rate per annum, from their "proportion of the 
entire earnings" of the association, are payable only from the excess 
receipts over and above all expenses pro|s*rly chargeable to revenue 
HOMt

\Lexlic v. Canadian Hirkbrck Co., 10 D.L.R. 029. 4 O.W.N. 1102, 
sl rated; H hieher \ IVbtfonef Fra i Co., 19 O.L.R 606; RTeHewel 
Trunt Co., v. Whicher, 5 D.L.R. 32. 11912] A.t . 377; He Xational 
Hank of Wales, [1899] 2 C'h. 029; ami Guthrie v. Wheeler, 51 Conn. 
207. specially referred to.]

2. BtTLDI.NO AND LOAN ASSOCIATIONS ( 8 II—5)—STOCK—P ART PAID SHAKES
—Shari no in earnings—When to he credited ox shares.

'I he holder of building and loan shares issued at a reduced rate 
under a provision that, in addition to a specified rate per annum, 
they should receive their "proportion of the entire earnings" of the 
association, is not entitled to have such earnings credited to his 
shares from time to time, or to receive dividends thereon, until the 
earnings e<|tial the amount remaining unpaid of his shares, where such 
was the plan under which they were issued.

[Leslie v. Canadian Hi rk beck Co., 10 D.L.R. 029. 4 O.W.N. 1102, 
affirmed. |

3. Ill'll D! •<; AND LOAN ASSOCIATION» (8 11—5)—STUCK—PART PAID SHARES
—Shaking in earnings—Transferring earnings erom credit*
Or SHARES TO'RKKERVK FIND.

The fact that for a number of years the earnings of a building 
and loan association, in excess of a fixed rati* payable annually on 
its shares, which were issued at a reduced rate, and which were en
titled also to share in the entire earnings of the association, were 
credited on the Isioks of the association to the shareholders, does not 
prevent their subsequent transfer from such accounts to a reserve
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fund, where the shareholders were not entitled to have the excess 
earnings credited on their shares until the amount thereof equalled 
the unpaid balance thereon; since the matter was a mere matter of 
bookkeeping, without any intent on the part of the officers of the 
association to improperly divert such earnings.

Appeal by the plaintiff from the judgment of Britton, J., 
Leslie v. Canadian Birkbeck Co., 10 D.L.R. 029. 4 O.W.N. 1102. 

The appeal was dismissed.
J. U. Loaf, for the appellant.
Wallace Nesbitt, K.C., and II. 8. Osler, K.C., for the de

fendants, the respondents.

The judgment of the Court was delivered by Riddell, J. :— 
The facts are accurately, and, with a trifling exception, fully, 
stated in the reasons for judgment.

The objections taken before us by the appellant are two in 
number—one a matter of principle and of great importance, the 
other rather a matter of book-keeping. They are as follows:—

1. That the plaintiff and those in like case with her should 
not have their dividend diminished by the payment of any 
expenses, etc., beyond the “Expense Fund.”

2. That the new “Reserve Fund” should not have been 
formed, and the stock of the plaintiff and others in like; case 
should have been credited year by year with such dividend as 
they were entitled to out of the profits actually received.

1. The plaintiff contends that her stock cannot be affected by 
expense, etc., beyond the amount of the “Expense Fund;” but 
that, if and when the expenses are in excess of the amount 
provided by that fund, the general shareholders must suffer 
the loss.

This is based upon the wording of the documents; it is 
pointed out that “this stock is entitled to receive in addition" 
(to six per cent, per annum) “its proportion of the entire profits 
of the company:” this, it is argued, means something more 
than the net profits. The argument has no force. “Entire 
profits” means nothing more than or different from “all the 
profits,” and that is the same as “the profits,” and may mean 
net profits or gross profits according to the contract, etc., in 
which the phrase appears.

In (Intime v. Wheeler (1883), 51 Conn. 207, the expres
sion “the entire rents and profits of the estate” came up for 
interpretation. The Court said, p. 213: “The testator doubtless 
meant by the expression ‘the entire rents and profits’ all the 
rents and profits: and it is as applicable to the net income as 
to the gross income. We think the better view is that . . . 
as in ordinary cast's the income shall bear the expenses.”

Such an “expression must in a business document receive

ONT.

8.C.
1913

Canadian 
, Bikkhkck 

Co.

Riddell, .1.



80 Dominion Law R rights. 115 D.L.R.

ONT. a business interpretation Wkichcr v. National Trust Co.
s. a
1913

(1909), 19 O.L.R. 605, at p. 612 ; National Trust Co. v. Whicher, 
5 D.L.R. 82. [1912] A.C. 877. Ami in a business sense, as ap

Canadian
Birkukck

(’».

plied to a stock company’s profits, oui of which a dividend should 
Is* declared, it means the excess of receipts over expenses pro
perly chargeable to revenue account, with care taken as a rule 
properly to write down bad debts. The cases on this are very 
numerous—many of them are to be found in Stroud’s Judicial

Riddell. J Dictionary, sub voe. “Profits,” pp. 1571. 1572. Lost capital 
may lie made good before estimating those profits, and it is well 
recognized that “it may lie safely said that what losses can 
be properly charged to capital anti what to income is a matter 
for business men to determine, and it is often a matter on which 
the opinions of honest and competent men will differ:” AN 
National Hank of Wahs, | 18991 2 ( 'll. 629, at p. 671. per 
Lindlev, M.R., giving the judgment of the Court composed of 
Lindley, M.R., Sir F. 11. Jeune, and Romer, L.J.

I can see no reason why the “entire profits” in the contract 
are not simply the “profits out of which a dividend may be 
declared.”

2. The second contention is, under the circumstances, of this 
case equally untenable.

The scheme as to such stock as that of the plaintiff is pro 
perly explained by the learned trial Judge. The sum of $50 
per share is paid in by the subscriber ; he receives $8 per annum 
on this, payable semi-annually in cash by way of dividend— 
the remainder, if any, of the “profits earned,” i.c., of the divi
dend properly declared, is retained by the company;” when, 
and not till when, the sum of the amounts so retained amounts 
to $50, the stock becomes paid-up stock, and thereafter the divi
dend is not upon $50 per share, but upon $100 per share. It 
is plain that the shareholder on this plan does not realise a 
dividend upon his interest in the company, once there is some 
“balance of the earnings” to be “credited to the stock, until the 
amount of the several “balances” is $50—his dividend in the 
meantime is only upon the $50 originally paid in. He may 
have in addition to the $50 originally paid on a share, surplus 
earnings or dividends to the amount of $49.99 applied upon his 
share, making his interest in the company $99.99. and yet 
receive a dividend only upon $50. It is obvious that the best of 
good faith is called for on the part of the directors, who have 
it in their power to enable a shareholder to double his income.

In the present case there is no doubt of the uberrima fides 
of the directors or of their competency as business men—and 
the “Reserve Fund,” composed of all the surplus money of the 
company which could be at all considered applicable to a divi
dend, falls far short of sufficient to pay $50 on each share like
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those of the plaintiff. (This is the only fact which the learned 
trial Judge does not mention, which 1 think can be material). 
Even supposing the formation of the “Reserve Fund” was 
improper (and I do not say that it was), it is at the most and 
at the worst but a piece of had book-keeping, by which the 
plaintiff is not, as yet at least, injured. No money has been or 
is intended to be paid out of the company by reason of the 
formation of this fund, and no money is lost—it is but a matter 
of internal regulation and management.

The gist of the complaint is, of course, that the company 
have not. year by year, applied on their books to the plain
tiff’s stovk any dividend, but they have, on tin* contrary, trans
ferred to tin- “Reserve Fund” the sum of $30.43 previously 
credited upon her stock. This is mere book-keeping, and has 
not in fact deprived her of anything ; but she says that she 
was entitled to have the credit remain, and that year by year her 
stock should receive a credit on the hooks of the company so 
that she might know at any time the amount of her investment 
in the company.

I can find nothing expressly binding the company to credit 
balances on the stock yearly or half-yearly ; the dividends of 
cash are to be semi-annual, but it is not stated when the “bal
ance of the earnings” are to be “credited to the stock.” So long 
ns the balances are credited to the stock when such a crediting 
will be of advantage, i.e., when the stock is thereby made paid 
up, I think the undertaking of the company is implemented
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The transfer of the $3(5.43 to the “Reserve Fund” in the books 
was not intended to deprive the plaintiff of so much dividend. 
If it were intended to take away from her a dividend already 
declared, and apply that to pay expenses or make up a defi
ciency of capital, another question would arise—but nothing 
of the kind is intended or suggested.

And. since the cessation of adding dividends to the stock, the 
directors have in the exercise of an honest judgment considered 
that there are no surplus earnings.

We were invited to express an opinion its to what the direc 
tors should do in respect of the entries against such stock—and, 
accordingly, while I think they are within their contract, speak 
ing for myself I can see great advantages in the plan previously 
pursued of entering against such stock as the plaintiff’s, the 
accrued balance of profits from time to time.

Ï think the appeal should he dismissed, but without costs.

A ppeal rlisniis.sv <1.

1
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MAN FIRST NATIONAL BANK ». AVITT.
.Manitoba King's Jtench. Curran. Diccmbcr 24. 1013.K. ». 

1013 l Pabiies (§11 H—115)—Defendants—Joindeb — Common intbbeni- 
Latituub, mow liberal.

Although the relief sought against several defendants may vary, they 
may he joined as co-defendants in the same action, under the Maui 
toba King's Bench Act, K.S.M. 1002, eh. 40, rule 210, provided there 
be a question of law or of fact in which they have some common 
interest.

[First Sational Hank v. .4 vitt, 11 D.L.R. 020. varied ; Bullock \. 
London General (hnnibus Co.. \ 11107) I K.H. 204: Campania Kan 
sinena v. Iloultlcr. fllllOJ 2 K.B. 354; Gas Cower \gv v. 
Central Garage. 21 Man. L.R. 400, considered : Andrews v. Forsythe. 
7 O.L.R. 188 ; and Chandler V. Growl Trunk It. Co.. 5 O.L.R. 580. dis 
tinguished; and see Annotation, I D.L.R. 633.)

2. Pasties (§ II B—l 10)—Defendants—Ioindeb — Common intekekt- 
Addino parties defendant.

In an action to set aside certain conveyances and mortgages a! 
leged to l>o fraudulent and void as against the creditors of the trans 
feror. the transferees and mortgagees under the deeds which are chill 
lenged have a suHieiently common interest with the transferor to noth 
orize their being joined with him as co-defendants, the fraud, fraudu 
lent conduct, and fraudulent intent to hinder, defeat or delay, being 
the underlying principle of the action ns to all of them.

i [First Sational llank V. A vitt. It D.L.R. 020. varied : Bullock v. 
London General Omnibus Co., f 10071 1 K.B. 204: Gas Cower Age 
V. Central Garage. 21 Man. L.R. 400; 1011 Annual Practice, p. 170. 
specially referred to: Andrews v. Forsythe. 7 O.L.R. 188; Chandler 
v. Grand Trunk It. Co.. 5 O.L.R. 580, distinguished. |

Appeal by the plaintiff from an order of the Referee, First 
Sational Haul,- v. Avitt, 14 D.L.R. 629.

The order below was varied.
<’. II. Loche, for the plaintiff.
/>. A. Stae panic, for tin* defendants.

CTrran, J. :—This is an appeal by the plaintiff from an
order of the Referee, dated November 21. 1913, directing the 
plaintiff to make his election as to which of the defendants he 
will proceed against, and for an amendment of the statement 
of claim accordingly.

The statement of claim as originally issued was against 
the defendants Isaac XV. Avitt and Red River Valley Farm and 
Live Stock Company. Limited. Subsequently, on September 
6, 1913. and upon prtveipe order, the plaintiff amended the 
statement of claim by adding E. E. Sharpe and George II. 
Avitt as parties defendant, as having a registered interest in 
some of the lands in question.

The main purpose of the action is to set aside certain con 
voyances and mortgages of lands which arc alleged to belong 
to the defendant Isaac XV. Avitt. and which ought to he ren-
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demi available to satisfy the claims of his creditors. These 
conveyances are alleged to be fraudulent and void as against 
creditors, and to have been made with intent to hinder, defeat 
or delay creditors, and the same allegations are practically made 
as against the mortgages which an- held by the defendant E. 
E. Sharpe, one of which has been assigned to his co-defendant 
George II. Avitt. In fact, fraud, fraudulent conduct, fraudu
lent intent to hinder, defeat or delay creditors is the under
lying principle of the action as to all defendants.

The learned Referee apparently held that the amended 
statement of claim was multifarious because of the joinder of 
the added defendants. I quote from his written judgment:—

On the other ground (improper joinder of parties), however, I think 
the motion should succeed, us the amendments render the statement of 
claim multifarious. The defendants E. E. Sharpe and George II. Avitt 
are not concerned in the case against Isaac W. Avitt and the company, or 
in the relief prayed against them, nor are Isaac XV. Avitt and the com 
panv concerned in tin* case against E. E. Sharpe ami George II. Avitt. or 
in the relief prayed against them. The old-time vice of multifariousness 
in a pleading still exists, although the mode of getting rid of it is no 
longer by demurrer.

Un then quotes King’s Bench rules ‘21!) and 220 in full, 
and proceeds, under rule 210, no doubt, such joinder of de
fendants and causes of action as we find in this case is per
missible. but it remains to consider whether an order should 
not be made in this case under the last sentence of rule 220. 
The sentence referred to is as follows:

MAN
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But the Court or a Judge may make such order us may appear just, to 
prevent any defendant from being embarrassed or put to expense by 
lieing required to attend mix proceeding** in the action in which lie max 
have no interest.

No reasons are stated in the judgment, nor does anything 
appear in the material filed on the original motion to ground 
the interference of the Court under the proviso in rule 22(1. 
Admittedly, rule 21!l permitted the plaintiff to join these new 
defendants, and also the causes of action, as they appear in the 
amended statement of claim. The Referee has expressly so 
held, and I fail, therefore, to sis' clearly upon what ground he 
really bases his decision that the plaintiffs ought to be com
pelled to elect. It is evident from his judgment that lie really 
decideil the matter hecalist- the action was ill his opinion mul
tifarious and not because there was any ground shewn for ill 
terference under rule 220. If this is so, it seems to me that his 
conclusions are inconsistent. The learned Referee finds that 
one set of defendants, E. E. Sharpe and George II. Avitt, an1 
not concerned in the eaae against the other set of defendants, 
Isaac XV. Avitt and the company, or the relief prayed against
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them, and vice versa. I must, with deference, entirely dissent 
from this view. 1 think these defendants are everyone of them 
eoncerned and interested in the matters in question and in the 
relief sought.

The object of the suit is to render lands which the defen
dant Isaac XV. Avitt owned, but which are now vested in the 
defendant company and have been mortgaged, as it is said 
eollusively and colourable to the other defendants, liable to 
satisfy the claims of creditors of the defendant Isaac W. Avitt. 
The transfer of the lands in question to the defendant com
pany and its title thereto are attacked. It is alleged that the 
defendant company was created and organized for the fraudu
lent purpose of enabling the defendant Isaac XX'. Avitt, an al
leged insolvent debtor, to place his property beyond th. reach 
of his creditors by transferring it to such company ; that the de
fendants Isaac XV. Avitt and E. E. Sharpe were two of the ill- 
corporators and first provisional directors of the company, and 
so must have been participators in this alleged fraudulent 
scheme. Is this not something that these two defendants are 
jointly interested in refuting?

Again, the plaintiffs seek to have sold property upon which 
the defendants Sharpe and George II. Avitt hold mortgages or 
are interested in as assignees of a mortgage, notwithstanding 
their alleged interests, to satisfy the debt of the defendant 
Isaac XX\ Avitt.

Inasmuch as the mortgagor’s title is attacked and may fall 
by the wayside, it is quite possible that their mortgages and 
assignment* of mortgage may share the same fate. I thin' 
therefore, that these two defendants are certainly interested in 
the whole subject-matter of the plaintiffs’ claim.

Our rule 210 is identical with the English order 16, r. 4. 
under which it has been decided that.
the power to joint several defendant* in the an me action for tin* purpose 
of claiming relief «gainst them severally or in the alternative is not 
confined to eases in which the causes of action alleged «gainst the several 
defendants a re exactly identical, hut extends to cases where the subject- 
matter of complaint ns against the several defendants is substantially 
the same, although the causes of action as against them respectively are 
Us-h nie» I ly iliUerent in form, and the several liabilities alleged against 
l hem are, to some extent, based on di lieront grounds : see ('ampin,ia flan- 
sim n« v. Ilouhlrr, | IU10| 2 K.R. 354.

The rule applies to tort as well as to contract: Bullock v. Lon
don (Inn nil Omnibus Co., [1907] 1 K.H. 264.

The Annual Practice, 1911, at p. 179, commenting on the 
case of Bullock v. London General Omnibus Co., above re
ferred to, says :—

If this lie the case, the general principle governing the joinder of de
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fendant* would wvm to I** tlmt there muat be a common question of law 
or fact in which all tin* defendant* are more or leas interested, although 
the relief asked against them may vary; but that distinet causes of ae 
tion against different defendants quite unconnected and not involving arn 
common question of law or fact cannot safely be joined in one action.

This proposilion is quoted by Cameron. J.A., in Gas Point' 
Aye v. Central Garage, 121 Man. L.R. 496. nt 506, seemingly with 
approval. In this latter ease the Court of Appeal held that, un
der rule 219, a plaintiff may proceed in tin* same action against 
one tl< feudnni for breach of a contract and against other de
fendants for maliciously and wrongfully procuring and in
ducing the breach, there being such a unity in the matters com
plained of as entitles the plaintiff to join all defendants.

I think, with all deference to the learned Referee, that the 
present ease is one which falls very clearly within the principles 
laid down in the Annual Practice which 1 have referred to. and 
the principles which are laid down by the Court of Appeal in 
tin* ease of the Gas Power Age v. Central Gamut, 21 Man. L.R. 
496.

The learned Referee followed the cases of Andrews v. 
Forsythe, 7 O.L.R. 188. and Chandler v. Grand Trunk It. Co., 5 
O.LRm at 589. In the latter ease the plaintiff sued the rail
way company as carriers for the value of a machine which was 
burnt on their premises in course of transit. The consignee of 
the article and a purchaser thereof from the plaintiffs was 
joined as a party defendant. The plaintiffs claimed, first, that 
the company was liable as a common carrier; second, alter
natively. if there was delivery of the article by tin- company to 
the consignee, the plaintiffs asked for recovery of the price 
from the consignees. The Court held that the causes of action 
against the two defendants were distinct, and that the joinder 
was improper. I do not think this ease in any degree resembles 
tin* ease under consideration.

In Andrews v. Forsythe, 7 O.L.R. 188. the plaintiff claimed, 
first, rectification of the plaintiff’s deed from the defendant 
Forsythe, and second, a declaration that the de<»d from one 
White to the defendant Andrew* should be cancelled as a cloud 
on the plaintiff’s title. The statement of facts in the report 
is not very full or clear, hut I gather from it that there were 
two defendants. Andn-ws and Forsythe, that the plaintif! 
whose name was also Andrews, purchase! from the defendant 
Forsythe, the north half of lot 16 in the 5th concession of 
Packenham, but, by mistake, the land conveyed was described 
as being the rear part of the south-west half of the lot. Later, 
the defendant Andrews obtained from one White a deed of tin- 
north half of the east half of the said lot, being 50 acres of the 
land bought by the plaintiff from the defendant Forsythe, of

MAN
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which 50 livres defendant Andrews was in possession. The 
deed from White to the defendant Andrews is alleged to be a 
eloud on the plaintiff’s title, which the defendant Andrews 
should he ordered to remove. I gather that the reasons for 
judgment . ere that the defendants could not properly be 
joined because there were in fact independent actions or causes 
of action, and no connection otherwise between the parties. I 
find this expression in the judgment:—

Hero, fur exam|ili». I lie <lcft‘ii<liinl Amlrvw* dues nut vlnim through tin* 
defendant Forsythe, ho Andrew* i* not a neci***ary party to the relief 
sought again*! Foray the.

This seems to me a very significant statement and indicates 
what might have followed had Andrews’ title been deduced 
from Forsythe, and not from a stranger to Forsythe’s title, the 
man White.

Now, I think neither of these eases is in point or affords 
any ground for making tin* order appealed from The defen
dants in this net ion appear to me to he all necessary parties to 
have before the Court in order that the relief the plaintiffs 
claim ean lie effectively obtained and worked out without multi
plicity of suits. The interests of all the defendants other than 
Isaac W. Avitt are derived from that defendant, that is, from 
a common source. First we have the creation of the defendant 
company for the fraudulent purpose of enabling the defendant 
Isaac W. Avitt to put his property out of reach of his credi
tors and alleged participation therein by the defendant Isaac 
W. Avitt, K. K. Sharpe and the defendant company. Next, the 
conveyance by the defendant Isaac W. Avitt to the defendant 
company of lands which the plaintiffs allege should he rendered 
available to satisfy creditors' claims. Then, the execution by 
the defendant company of certain mortgages to the defendant 
Sharpe, which are alleged to lie without consideration and 
given with full knowledge of the fraudulent scheme alleged. 
Next, that the defendant George II. Avitt became 'the assignee 
from the defendant Sharpe of one of these mortgages under 
such circumstances that full knowledge of the fraudulent in
tent and designs referred to in the statement of claim are im
puted to him. Collusion with the defendant Isaac W. Avitt 
is expressly charged against both the defendants Sharpe and 
George II. Avitt, and, of course, includes the company. It is 
charged that they had full knowledge of the fraudulent designs 
of the defendant Isaac W. Avitt, and were in fact participa
tors therein.

Fraud is the substantial basis of the action, and all tile de
fendants are, in my opinion, affected with a knowledge of such 
fraud in such a way as to render them necessary and proper 
parties to this action. The statement of claim in effect alleges
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a common and fraudulent design amongst all of tin- défendante 
to put the lands in question beyond the reach of the 
and other creditors of the defendant Isaac W. Avitt, and to 
improperly benefit two of these defendants, Sharpe and fieorge 
II. Avitt, under the mortgages attacked.

It seems to me that there is here raised upon the face of 
the amended statement of claim a common question of fact, 
namely, fraud, in which all the defendants are involved, and 
this, I think, justifies their being joined in one action, al 
though the relief asked against them individually varies.

I can discover no reason for the interference of tin- Court 
under rule 220. I am unable to see how the defendants, or any 
of them, can be embarrassed by being joined together in this 
action. Nor can I find that any of the defendants, according 
to the allegations in the statement of claim are not interested 
in or have no interest in the proceedings. I perfectly agree 
with the first conclusion of the Referee that the pleading was 
permissible both as to joinder of parties and causes of action 
under rule 210; but I disagree with his subsequent conclusion 
and with the order he has made, which I think ought to be dis 
charged with costs, and I so order accordingly.

MAN.

K. It. 
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Order below varied.

CITY OF BRANTFORD v GRAND VALLEY R. CO. ONT
Ontario Nupn inc Court »Appcllab IHrixinn), Mu link, CJ.Er.. Latch font. 

Sulhvrlawl. awl l.iiich, .1.1. liccnnhrr 24. 1913.

Estoppel 15 Ml ti I—Hf>)—Itv laches. Nii.yxn on acquiescence 
Municipality—Waiver ok riuiit to ashkkt kokkkiti rk ok kran-

•M(*rc forbearance on I he part of a municipality in asserting a for 
f.iture of a street railway company'* franchise for non-com pi i*nce 
with it# requirement*, does not amount to a waiver of or acquiescence 
in the default of the eoinpany.

Courts igli'l —17»—Relation to other departments ok imivkrn 
ment- Dominion railway commission—Korkeituke ok railway 
kranciiink—Power of court.

sinve the Dominion Railway Act. It.S.t. IfHHI. eh. 37. does not con 
fer jurisdiction on I he Railway Hoard to deelare or relieve from a for 
feiture. it be in-; clothed only with such powei* a* are conferred by the 
Act. or by some special Act. or such a* relate to the enforcement of 
orders, regulations and direction* made thereunder, the courts are 
not deprived of jurisdiction to declare the forfeiture of a street rail 
way frunchiHc for Hulmtnntinl breaches of its terms.

| Tnirn of Waterloo Clip of Itcrlin. 7 D.L.R. 241. and in appeal. 
12 D.L.R. 39», distinguished.]

- C
1913

Aitkai, by the defendant* other than the National Trust statement 
Company from the judgment of Meredith. C.J.C.P., at the trial, 
on the 17th September, 1913.

C4B
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The action was brought to have it declared that the defend
ants the Brantford Street Railway Company and the Grand 
Valley Railway Company had forfeited all the privileges and 
rights held by them under the terms of the various agreements 
set forth in the pleadings, and that they he enjoined from 
further operating their street railway system upon the streets 
of the city of Brantford ; and to have it declared that the railway 
and ties upon the streets of the city of Brantford were, in the 
exercise of the city corporation’s option, vested in the city cor
poration. the plaintiffs, and that the plaintiffs were at liberty to 
grant a franchise to another company.

The learned Chief Justice found that the companies did not 
perform the agreement on their part, that they made various sub
stantial defaults, and that by the terms of the agreements it 
was provided that, if there were defaults after notice, the com
panies would forfeit all their rights, lie found that such notice 
was given, not only to the Grand Valley Railway Company, but 
also to the Brantford Street Railway Company, and that they 
made default in the following matters: in not reconstructing the 
line as required: in not providing coloured signal-lights at night 
for the cars; in not paying for the portion of the pavement of 
the streets which the companies agreed to pay; and in not plac
ing and continuing on the railway good ears with all modern 
improvements. lie held that there was a serious breach of the 
agreement in that respect, and that these defendants had forfeited 
all their rights under the agreement. lie found that, after notice 
of the different defaults was given to both companies, nothing 
was done by the companies to cure the defaults or to avoid the 
forfeiture. He gave these defendant companies an opportunity 
to relieve themselves from the forfeiture by fulfilling certain 
terms set forth in paragraph 2 of the formal judgment—in 
effect what they had agreed to carry out and perform. The com- 
panies were to elect to accept the terms and thereby save the 
forfeiture on or before the 14th November. 1913; but they did 
not so elect.

The appeal was dismissed.
G. II. Watson, K.C., and Grayson Smith, for the appellants.
IV. T. Unulertmn, for the plaintiffs, the respondents.
./. A. Paterson, K.('.. for the defendants the National Trust 

Company.

The judgment of the Court was delivered by Leitcii, .1. (after 
setting out the facts):—In the list, handed to ils on the argu
ment, of what Mr. Watson called acts of waiver and acquiescence, 
we cannot find in the evidence anything more than mere for
bearance. There has been no waiver of any of these rights by 
the plaintiffs, the Corporation of the City of Brantford. They
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have been patient and long-suffering, but they never acquiesced 0NT
in any of the defaults that were made or wrongs that were done JTr
to them by the companies. mi:;

It was strongly urged in argument that the jurisdiction con
ferred upon the Dominion Board of Railway Commissioners by 
the Railway Act of Canada, and amendments, ousted the juris- v. 
diction of the Supreme Court of Ontario, and that that Court <«i:\ .
had no power to decree a forfeiture in this ease. We cannot sub- V'i ••
scribe to that argument.

It was urged that see. 26A of the Dominion Railway Act. 1
R.S.C. lOOti eh. 37, as added by 8 & 9 Kdw. VII. eh. 32. sec. 1. 
conferred such powers upon the Board as to make it the only 
tribunal competent to adjudicate in this matter. The following 
language in the Act was relied upon in support of this conten- 
tion: “The Board shall hear all matters relating to such alleged 
violation or breach, and shall make such order as to the 
Board may seem, having regard to all the circumstances of the 
ease, reasonable and expedient, and any such order may. n its 
discretion, direct the company, or such corporation or person, to 
do such things as are necessary for the proper fulfilment of such 
agreement, or to refrain from such acts as constitute a violation 
or a breach thereof.” The Dominion Railway Board was not 
created for the purpose of adjudicating upon all claims against 
or disputes with the railway company. The Board is purely a 
creature of the statute. The general principle applicable to such 
a body is, that its jurisdiction is only such as the statute gives in 
express terms or by the implication therefrom rendered necessary 
in order to carry out the operation of the Railway Act.

The British North America Act. 18(17, sec. 92, sub-secs. 13 and 
14. assigns to the Provincial Legislature the subjects of “pro
perty and civil rights in the Province;” and “the administra
tion of justice in the Province, including the constitution, main 
tenance and organisation of Provincial Courts, both of civil and 
criminal jurisdiction, and including procedure in civil matters in 
those Courts.”

Corporations created by the Parliament of Canada arc ordin
arily subject to the provincial laws relating to property and civil 
rights, and, prima facie, civil claims against them should be pro
secuted in the Provincial Courts. The Parliament of Canada is 
empowered to provide “for the establishment of any additional 
Courts for the better administration of the laws of Canada:”
British North America Act, 1867, see. 101.

In the exercise of its powers to legislate on certain subjects, 
the Parliament of Canada may, incidentally, trespass upon the 
field of provincial legislation. Such encroachments, however, are 
not to be presumed, but must be clearly indicated, and be limited 
to the extent necessary for the giving effect to the enactments of
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the Parliament of Canada upon subjects within its powers. It 
was for the purpose of enforcing and carrying out the railway 
legislation of the Parliament of Canada that the Board was 
given the jurisdiction conferred by the Railway Act. It was not 
created for the purpose of enforcing the rights or duties imposed 
on the Provincial Courts. To enable the Board to adjudicate 
upon a matter, that matter must be one as to whieh the Board is 
expressly empowered or directed to act; or it must relate to some 
violation of the Railway Act, or the special Act, or some regula
tion, order, or direction made thereunder : MaeMurchy and Deni
son's Canadian Railway Law, p. 304. The Board is not a Court. 
It is an administrative and an executive tribunal. It has power 
to construe agreements which, in carrying out the Railway Act, 
it may be called upon to enforce, hut it has no power such as the 
Supreme Court of Ontario possesses of adjudicating upon ques
tions of construction in the abstract, or decreeing forfeiture, or 
of relieving therefrom.

It was stated in a memorandum handed to the Court after 
the argument that Town of Waterloo v. City of Berlin, 7 D.L.R. 
241 . 4 O.W.X. 256, 709, 28 O.L.R. 206, is an authority for the 
proposition that the jurisdiction of the Courts is ousted by the 
Ontario Railway and Municipal Board, under a statutory pro
vision in almost identically the same words as the Dominion Act 
conferring power on the Dominion Board. From an examination 
of this ease, it is clear that the questions involved arose under 
orders made by the Ontario Board. It was simply held that the 
Board having laid hold of a matter within their jurisdiction, it 
was for tin- Board lo interpret and give effect to its own orders, 
and to deal with differences arising out of their orders.

It was held by the Ontario Railway and Municipal Board, 
in an action by tin- Corporation of the City of Hamilton to re
cover from the Hamilton Street Railway Company a large 
amount for repairs of the asphalt pavement on certain streets 
which the company, under an agreement with the city corpora
tion and under the by-laws of the city, were obliged to make, that 
the action was within the jurisdiction of the Courts, and that the 
Board were not bound to try an action for damages : Report of 
the Ontario Railway and Municipal Board of 1910, p. 36.

I am of opinion that the Courts have jurisdiction to try this 
action and to give the relief adjudged.

The appeal should be dismissed with costs.

Appeal dismissal.
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SMITH v. BERWICK. SASK.
Saskatchewan Supreme Court, Haultain, fX nr la mis, Lamont, ami si.C.

Ehcooil, .Vovetuber 15, 1913.

1. NHQLIOBIICE (811 D—104)—Co MR! Ill TORY—DRIVING IIORNK ON II fell 
way—Dkkkctivk links—Final, distinct from effective. cacke.

Where the plaint ill’s horses shied on the highway at a telephone 
pole negligently left there by the defendant, and at the same time 
broke the reins, there is not contributory negligence where the reins 
had Im-cii well taken cure of. and, so far a- the plaintiff was aware, 
were fit for all purposes, although the fact might be that, while they 
were siillieiently strong for all ordinary purposes they were not lit to 
drive with, where an unusual strain was placed upon them.

| Harr in V. I/o hbs, 3 Kx.l). 208, referred to.)

Appeal by defendants from the judgment at trial in favour statement 
of plaintiff in a negligence action.

The appeal was dismissed.
F. B. Bagshaw, for defendants.
/>. Mundell, for plaintiff.

Haultain, C.J., concurred with Newlands, J. iLmiuin. r.j.

Newlands, J. :—The plaintiff’s horses shied on account of v-wi-nd». j. 
the negligence of the defendants in leaving the pole on the high
way, and not from any negligence on the part of the plaintiff.
After the shying of the horses, the plaintiff could do nothing 
to avoid the accident : therefore, there* was not such contribu
tory negligence on Ills part as would relieve the defendants from 
liability for their negligence.

Lamont, J.. concurred with Newlands, .1. i,»uh.hi.j.

Li,wood, J.:—lu this case there was ample evidence to eiw«*mI.j 
justify the trial Judge in finding negligence on the part of the 
defendants. The pole which caused the plaintiff’s horses to 
shy had been left at the side of tin* grade on the road allowance 
for about two weeks. The defendants’ foreman had seen other 
horses prior to the accident shy at this pole, and the plaintiff’s 
horses did shy at it. run away, and destroy the plaintiff’s 
buggy. In view of the whole evidence, tin* Court should not 
disturb the finding of negligence. See ('ox v. English Scottish 
anti Australian Bank, 74 L.J.P.C. 02.

The only evidence of contributory negligence was, that one 
of the lines attached to the horses broke when the horses shied 
at the pole, and, in consequence of the line breaking, the plain
tiff was unable to control the horses. The learned trial Judge 
finds that the accident would not have taken place had not the 
line broken, and that at the time of the accident this line was 
defective and not in a fit condition to drive ordinary horses 
with safety. At the most, I think, the evidence shewed that the 
line in question was not fit to drive where an unusual strain 
was placed upon it, but that for all ordinary purposes it was
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sufficiently strong. The lines had been well taken care of, and. 
so far as the plaintiff was aware, were fit for all purposes. He 
had no notice or knowledge of any defect.

The l.-arned trial Judge finds, however, that the final cause 
of the accident was the breaking of the line; but that, although 
this was the final cause, the effective cause was the telephone 
pole at which the horses shied; and he negatived contributory 
negligence.

In Harris v. Mobbs, .‘1 Ex.D. 268. in an action under Lord 
Campbell’s Act, by executors, for wrongful and negligent ob
struction of the highway, the jury found that the van was left 
where it stood unreasonably and negligently, and caused some 
appreciable danger to vehicles passing along the road; that tin- 
death of the plaintiffs' testator was occasioned by the van stand
ing where it did and by the inherent vice of the mare combined : 
and that there was not contributory negligence; and it was held, 
on these findings, that the verdict and judgment must be for 
the plaintiffs; for the unauthorized, unreasonable, and danger
ous use of the highway by tile defendant was the proximate 
cause of the injury.

Applying the reasoning of the above to the present case. I 
would dismiss this appeal.

Appeal dismissed.

KENT v. BRENTON.
Saxkatclmnnt Sup.iim four/. Ilaultain. f'../.. \ « ii IuihIm, l.utiionl, «<««/ 

Klirootl, ,1,1. November If». 1013.

1. IXTKBCLKADKlt ( $ I —10)—Hv NIIKRIFF—CLAIMANTS—SIIKIUFF'h HTAT1>.

Where, by an interpleader order in respect of goods seized by a 
slierilT, it Inis liven directed that an issue In- tried between the claim 
ants and the execution creditors, the sheriff not being a party to the 
issue is not entitled to apply for an order to bar the claimants as 
against the execution creditor* for non-compliance with the terms 
of the interpleader order.

| Temple v. Temple, 03 L.J.Q.B. 600. referred to. 1
2. IXTKRI’LKAIlFK <81—10)—llY NIIKRIFF — OBDKR DISPOSING OF GOODS

In an interpleader proceeding with an issue pending as between 
the claimants and the execution creditor», and with goods undei 
seizure in the sheriff's hands, the sheriff has the right (although not 
a party to the pending issue) to apply for an order disposing of tin- 
goods under seizure upon failure of the claimant to comply with the 
terms of the- Interpleader order, but only upon proper grounds being 
shewn, ex. gr., where it is inconvenient or expensive for him to re
tain them. (Dictum by the court.)

Appeal on behalf of the sheriff in an interpleader matter 
from the order of the District Court Judge at Moose Jaw, re
fusing the sheriff’s motion for an order disposing of the goods 
seized and to bar the claimants for non-compliance with the 
interpleader order.

The appeal was dismissed.
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I). B. McCurdy, for the sheriff, appellant.
(r. F. Blair, for du iniants, respondents.

The judgment of the Court was delivered by
La most, At the hearing we dismissed this appeal,

stating that we would give reasons later. The appeal was from 
an order of the District Court Judge of the judicial district of 
Moose Jaw. The order appealed from was made on an appli 
ration by the sheriff 1) for an order dismissing the claim of 
the claimants, on the ground that they had not complied with 
the terms of an interpleader order, which directed an issue Is 
tween the claimants and execution creditors, and (2) for a 
further order for the disposition of the goods under seizure.

We are of opinion that the order appealed from was right, 
for the reason that, in so far as the application asked to bar 
the elaiiu of the claimants, the sheriff had no status to make it, 
and, in so far as it asked for an order for the disposition of the 
goods seized, it was not supported by any material which would 
justify the making of tin- order.

The interpleader order directed an issue to be tried between 
tin- claimants and the execution creditors. To that issue the 
sheriff was not a party : Temple v. Tnnplr ( 1894), fid L.J.Q.B. 
">56. Whether the claimants’ claim was barred or not was not 
a matter of concern to him.

As to the right of a sheriff to make an application for an 
order disposing of the goods under seizure, 1 am of opinion that 
he is within his rights. Where a sheriff has on hand goods and 
chattels seized, and finds that it is inconvenient or expensive 
for him to retain them, lie has, in my opinion, the right to seek 
the direction of the Court as to their disposal. Here, however, 
nothing of the kind is shewn. The only material read on the 
application was the affidavit of I). I). McCurdy, in which 
McCurdy set out that he was the solicitor for the sheriff; that 
no issue had been prepared or delivered or filed by the claim
ants as directed by the interpleader order; and that he (Mc- 
(’urdy) was desirous that an order be made dismissing the claim 
of the claimants, and for such further order for the disposition 
of the goods s-izrd as to the Court might seem just and proper. 
What McCurdy’s desires were in the matter is of no importance. 
The material does not set out any ground which would justify 
the making of the order. That this branch of the application 
was not urged in the Court below would seem apparent from the 
fact that there was no material to support it, and also Irom tin- 
fact that it was not reached before us. and was in fact never 
mentioned until attention was called to it by one of the mem
bers of the Bench.
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SÀSK SIMINGTON v. MOOSE JAW STREET R. CO

fi. c.
191»

Saskatchnvan Suprême Court. Iloultuin, CJ.. Snrlanda, Larnont, and
El wood, JJ. Xovcmber 15, 1913.

1. Street railway (8 III V—4SI—Accident at street crossing—Excès 
HIVE SPEED OF CAR—FaII l RE TO HOC NO GONG—COLLISION WITH 
AI'TOMOHILE—Co.NTHIIU TORY NEGLIGENCE.

That the <1 river of an automobile, when about to cross a street 
railway track at a street intersection where his view was obstructed 
by a fence at the edge of the sidewalk, erected nlxuit a building in 
course of construction, could have seen an approaching car had he 
looked a second sooner, does not establish contributory negligence 
sullicient to defeat a recovery for a collision with the car, which was 
running, in violation of a municipal regulation, at a high rate of speed 
without its g 'ii" being sounded.
|Toronto If. Co. V. hint/. [19081 A.C. 200, applied; Toronto It. Co. 

v. (lottncll. 24 Can. S.l'.il. 582; and Hraml Trunk It. Co. v. (Iri/Jitha, 45 
Can. S.t'.R. 380. specially referred to. |

Statement Appeal by defendants the street railway company from the 
verdict in favour of plaintiff at the trial before Brown, J., in a 
negligence action.

The appeal was dismissed.
J. F. Frame, for defendants.
G. Fj. Taylor, for plaintiff.

Hsullsin. CJ. Haultain, C.J., concurred with La mont, .1.

Nbwlands, J. : -This action arose out of an accident which 
happened to the plaintiff at the junction of Pairford and Main 
streets, in the city of Moose Jaw, when a street railway car, be
longing to the defendant company, collided with an automobile, 
driven by the plaintiff. The accident happened, it is alleged, by 
the negligent management of the street car by the servant of the 
company employed to drive it.

Main street in Moose Jaw runs north and south, and Fair- 
ford street, running east and west, crosses Main street at right 
angles. Main street is 100 feet wide, and Fairford street 60 
feet. The defendants’ street ear was running south on Main 
street, and the plaintiff’s automobile east on Fairford street, 
at the time of the accident, and the negligence alleged Is that 
the defendants’ street car was running at a speed of 20 miles an 
hour, and that the motorman did not ring his gong within fifty 
feet of the crossing.

By an agreement between the corporation of the city of 
Moose Jaw and the defendant company, under which the said 
company were given a franchise to operate their street railway 
in the city of Moose Jaw, it was provided that the company 
should not run their ears at a greater speed than ten miles an 
hour without the permission of the city (and no evidence was
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given that any such permission had been granted), and that the 
gong should he sounded within 50 feet of each crossing.

At the north-west corner of Fairford and Main streets, a 
building was being erected, and a fence 8 ft. high, enclosing the 
sidewalks of each street, surrounded the said building. At the 
corner of the streets an office was erected on the top of the fence. 
The sidewalk on Main street is 20 ft. wide, and that on Fairford 
street 12 ft., and the west rail of the street railway is 22 ft. 
5 inches from the sidewalk on that side of Main street. The 
fence and office building mentioned cut off the plaintiff's view 
of Main street to the north until the plaintiff was 20 ft. 0 inches 
from the track, running, as he was, on the south side of the 
centre line of Fairford street. The plaintiff was going at from 
5 to 7 miles an hour. The plaintiff says that he first lookud 
south, and then north, and then saw the defendants' street car 
at about the centre of the Hammond building, which was the 
building enclosed in the fence, and which would make the ear 
about 54 feet from the north junction of Main and Fairford 
streets, which would be above the position where the plaintiff 
could first see the car, according to the plan put in by the de
fendant company. As the plaintiff’s seat in the automobile was 
fi ft. behind the front part of his car. he would then be 2d ft. 
9 inches from tin* street railway track. The plaintiff says that 
he was 6 ft. from the track when he saw the» car. As the plain
tiff would cover about 10 ft per second, going at the rate of 7 
miles an hour, it is probable that he was within this distance 
from the street railway track when hi- realised that the car was 
coming.

Seeing the car was the first warning he had that it was com
ing. as the gong was not sounded until he saw it. Finding that 
he could not cross ahead of the street car, he turned south, and 
was struck by it twice on the side of his automobile, and driven 
up against an iron post in the centre of the street which carried 
the wires for tin- street railway, and his automobile was badly 
smashed. The defendants assert that the plaintiff was guilty 
of contributory negligence in that he did not “stop, look, and 
listen” before attempting to cross Main street, and they contend 
that the trial Judge should have nonsuited the plaintiff and not 
have left this question to the jury.

The following questions wen* left to the jury, and were 
answered by them as stated :—

a. Q. VVsh the defendant guilty of néglige-nee? A. Yes.
4. If. If ho. in what did *uvh negligence consist? A. Excessive speed in 

approaching Fairford street, and without giving proper warning.
5. Q. Was the plaintitr guilty of contributory negligent*-? A. No.
7. Q. Whom* negligence was the real, direct, and immediate cause of 

the accident? A. Motorolan of street car.
8. Q. What damages, if any, do you allow the plaintiff? A. $1,500.
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I’pon these answers the trial Judge entered judgment for the 
plaintiff. This ease is very similar to Toronto If. Co. v. King,
11908] A.C. 200. As in that case, it was a matter of seconds. 
At the speed the defendants’ street ear was going, it would 
cover the distance from the point where the plaintiff first saw it 
to the place where the accident occurred in about three seconds, 
and at the speed the plaintiff was going lie would reach that 
point in the same time.

The remarks of Lord Atkinson in the above ease, on p. 2ti8, 
apply with peculiar force to this ease. There he says :—

From I'lu* ui-dwi vvl ivh tin- wtggitn wa* ivrrisl or pivdied after it 
wn* «truck, il w evident that the tnun-ear must have acquired oon*ider- 
abk way Indore the colli*ion. it in vital to consider what was the driver'* 
Held of etui on at the time lie looked up and down Adelaide dreet, If tlie 
map lie at all accurate, lie could not |NM»ibly have mvii more than 100 
feet, about 33 yard*, down that street to the we*t. If the deceiwed were 
driving even at the rute of 0 mile* an hour, he would traverse this space 
in about 10 seconds, yet the driver, without looking again, concluded that 
the space was clear. proceeded again to put on his power, and cut across 
this thoroughfare. It appears to their Lordships impossible, having 
regird to tlicse facts, to hold that there was not evidence to go to the jury 
of actionable negligence on tlie driver’s part. Their Ixvrdships are further 
of opinion that the deceased, in attempting to cross in front of the tram 
ear, as the driver <*f the latter -ays lie did (the Hum. unfortunately, can
not. speak for himself i. was not clearly guilty of the ‘‘folly and reckless- 
ness" causing his death which Ixird Cairn*, in hi* judgment in Dublin 
Wicklow and Wexford It. Vo. v. Slattery, 3 A.C. 1155. refers to as sudioient 
to entitle tlie defendant* to a direction. It i* suggested that the deceased 
must have seen, or ought to have seen, the train-oar. and had no right to 
assume that it would have been slowed down, or that it* driver would 
have sscert.iinod that there was no traffic with which it migbt come in 
contact, 'before ho preceded to apply Id* power and cross the thoroughfare. 
Hut why not assume these thing*? It was the driver’s duly to do thorn 
all. and traffic in the street* would be impo**ildv if the driver of each 
vehicle did not proceed more or leas upon the .'(•sumption that the driver* 
of all the other vehicle* will do what it i* their duty to do. namely, observe 
the rule* regulating the traffic of tlie streets. To cro*» in front of an 
approaching train, a* wa* done by the diseased in Slattery’s case, i* one 
thing; to cro** in front of a tram-car bound to lie driven under regulations 
such a* tho-e above ipioted, at such n place a* the junction of these two 
streets, is quite another thing.

The plaintiff in Ibis case Imd, tilt-re fore, the right to assume 
that the defendant#’ street ear would be travelling not more 
than 10 miles an hour, and would sound the gong when 50 feet 
from the crossing; and, not. hearing the gong, he was not guilty 
of “folly and recklessness” in attempting to cross Main street. 
If the car had been travelling at a proper rate of speed, he 
could have crossed in safety. As Lord Atkinson says, “Another 
second more would have saved him.” and he says in that case 
(p. 269) :—
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I nm therefore of the opinion Hint the defendant» were not entitled to 
a nonsuit ; that there was evidence to go to the jun on the two issues: i 1) 
whether the driver of the tram-car was guilty of negligence causing the 
aceidcitt; and (2) whether the deceased was guilty of contributory negli
gence. The jury have practically found these issues in favour of the 
plaintiffs. They are the tribunal intrusted by t.lie law with the determin
ation of issue» of fact, and their eonclusions on such mutters ought not 
to ibi* ilisturlavl. because they are not suvh a- .Indges sitting in Courts of 
appeal might ithemselve- have arrived at. In their lyirdships* opinion 
there is no ground in this case for setting aside the jury's findings. Tlie 
plaintiffs, they think, are entitled to have a verdict entered for them tor 
the reduced sum at which the «lamages have Ihs-ii fixed.

I might point out that the ringing of the gong within 50 feet 
of the crossing would not have prevented the accident, because, 
going at the speed they were, it would have then been too late to 
want the plaintiff.

The appeal should, therefore, he dismissed.

SASK.

8.C.
1913

Siminoton 

Moohk Jaw

ire/»
Newlende. J.

La mont, J. :—This is an action for damages caused to the um.au. j. 
plaintiff’s automobile by being run into by a street car operated 
by the defendants. The plaintiff was driving his automobile, 
which was a new one in first-class condition, along Fair ford 
street, in the city of Moose Jaw, where it intersects Main street, 
when it was struck by the defendants’ street car, and badly 
damaged. The action was tried before my brother Brown with 
a jury. At the close of the plaintiffs case, and again when all 
the evidence was in, counsel for the defendants made an applica
tion to have the case withdrawn from the jury and judgment 
entered for the defendants, on the ground that the evidence sub
mitted on behalf of the plaintiff disclosed that the plaintiff had 
not looked in the direction in which the defendants’ ear was 
coming until his automobile was within six feet of the rails 
along which the street car was proceeding, and that such failure 
to look amounted to contributory negligence disentitling him to 
recover. The learned trial Judge left the matter to the jury, 
who found that the accident was caused by the negligence of 
the defendants’ motorman in approaching Fair ford street at an 
excessive speed and without giving proper warning. They also 
found that the plaintiff was not guilty of contributory negli
gence. On argument before us, the defendants admitted that 
they were not questioning the correctness of the jury’s find
ings as to the negligence of their motorman, hut they urge that 
their application to have the case taken from the jury should 
have been granted.

Main street, on which the accident occurred, is one hundred 
feet wide : Fair ford street is sixty-six feet wide. On the north
west corn» r of Main and Fairford streets, a large building, 
known as the Hammond block, was in course of erection. To
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protect the building during its construction, a fence, 8 ft. high, 
had been constructed along the outside of the sidewalk both on 
Main street and Fairford streets, and on the corner, above the 
fence, an office had been erected. The sidewalk on Main street 
was 2D ft. wide, and on Fairford street IT ft. wide; therefore, 
a person coming east on Fairford street would be out 20 ft. on 
Main street before he could see north along that street. Between 
this fence and the street car line was a distance of 22 ft. 5 in. 
The plaintiff’s motor car was 13 ft. long, and the driver’s scat 6 
ft. from the front end. The plaintiff’s evidence is, that when 
be came out on to Main street he could not see north, that is. 
in the direction from which the defendants’ car was coming, un
til he got past the fence. He first looked to the south and then to 
the north. When he saw the tie fendants’ car, his automobile was 
about 6 f't. from the rail. That would leave the plaintiff him
self about twelve ft. from the rail. When he saw the car, it was 
coming very fast. and. realising that he could not get com
pletely over the track, and that a collision was imminent, he 
turned south so as to take the impact on the rear of the auto
mobile rather than on the side. The street car, however, caught 
the side of the automobile and threw it against a pole, damaging 
it badly. The plaintiff was travelling about seven miles per 
hour and the defendants’ car from 20 to 2.'> miles per hour, 
which was an excessive rate of speed for a street car. The 
plaintiff says that he could stop his car in about 8 ft. At seven 
miles per hour he would he travelling a little over 10 ft. per 
second. The argument for the defendants is, that, as the dis
tance between the fence and the rail was 22 ft. T> in., and as the 
plaintiff did not see the car until it was within 12 fi. of the rail. 
In* travelled over a distance of 10 ft. 5 in. without looking to 
see if there was a street car approaching; that it was his duty 
to look, and that his failure to look is conclusive evidence of 
negligence on his part, causing the accident. To put the defend
ants’ argument in other words, they say that the plaintiff might 
have looked one second before he did look, and in that second 
could have stopped his car and have avoided the accident. The 
question to be determined, therefore, is. was the learned trial 
Judge right in leaving to the jury the question of the plain
tiff’s contributory negligence?

In Ilalsbury’s Laws of Kngland, vol. 21, p. 443, the rule is 
laid down as follows:—

A Judge may nonsuit or withdraw the vane from the jury . . . (3) 
where, on the undisputed fuels of the ease it appears that the uecident 
was directly caused by the phi.intiirs own negligence, although there may 
have been on these facto some negligence on the part of the defendant; 
but this power should not In* exercised excejit in a very clear ease, where 
the evidence is so strong that it would Aie wholly unreasonable for the
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jury In find tliat the plaintiff had not caused the accident- by his own negli-

And at p. 444 the learned author says:—
A .Judge may not withdraw the cnee from the jury . . . (5) where 

contributory negligence is set up as a defence, and the reasonableness <»f 
tlie pi :i inti IT's conduct is called into question. or where there is a con
flict as to whether the negligence of the plaintiff or the defendant was the 
direct and effective cause of the accident-.

In Toronto It. Co. v. Gosmll. 24 Can. S.C.R. .182. it was hold 
that persons crossing the street railway tracks arc entitled to 
assume that tint cars running over the tracks will he driven 
moderately and prudently; and, if an accident happens through 
a car going at an excessive rate of speed, tin- street railway 
company is m " .

In Grand Trunk It. Co. v. Griffiths, 45 Can. S.C.R. 380. Mr. 
Justice Anglin, at p. 398, says:

It- certainly cannot 4*- laid down as an absolute rule that failure to 
look and listen before crossing a railway must in every instance and in ail 
circumstance» Im* held to he contributory negligence *ufii<-ient to bar
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If further authority is required, the recent decision of the 
Privy Council in Toronto It. Co. v. Kin;/, |1908| A.C. 2l»0, is. to 
my mind, conclusive of this appeal. There King was proceeding 
westward along Adelaide street, in the city of Toronto, where it 
intersects Yonge street, lie was driving a vehicle at about six 
or eight miles an hour. The defendants’ street ear was proceed
ing north on Yonge street. K ng drove across the street car 
tracks in front of an approaching car which he could have seen, 
and, in the opinion of some of the Judges who passed upon the 
ease, must have seen. The car was going at an excessive rate of 
speed. There was a collision, and King was killed. The action 
was tried before Meredith. C.J., ami a jury. There, as in the 
case at bar, a motion was made for a nonsuit, one of the grounds 
being that it was clearly established by the evidence for the 
plaintifl' that it was the negligence of the deceased in driving 
on the track before an approaching ear that caused the accident. 
The trial Judge left it to the jury, who found that the accident 
had been caused by the negligence of the defendants’ motor- 
man, and that the deceased was not guilty of contributory negli
gence. Tin- defendants appealed, ami the ease finally reached 
the Privy Council. There it was held tint the trial Judge was 
right in not granting a nonsuit ; ami that, the jury having found 
in favour of the plaintiff, their finding must stand.

These authorities establish beyond question that the plain
tiff’s failure to look for the defendants* ear one swoml before 
he did, is not conclusive evidence that the accident was caused 
by his own recklessness. To determine whether or not the plain-

03
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sask. till' uvtvd ns a reasonably prudent man would under the eireum- 
s c stances. it is necessary to take into consideration that the view 
1913 of tin* atreet north wan obstructed lor 20 ft. beyond the street 

line; that hi* automobile would require some attention ; that the 
mmixuton H|riM.f wan wet and slippery ; that he did look within about one 
Minim Jaw second after it was first possible for him to do so. To these must 

Stukkt also be added bis right to assume that the street ear would be
___ travelling at a reasonable rate of speed. Considerations such as

i.nmoiit. j. these an* clearly for the jury.
It is only where the ease is so clear that reasonable men 

could come to no other conclusion than that the accident was the 
fault of the plaint ill that a Judge is justified in withdrawing it 
from a jury. The learned trial Judge was, therefore, in m> 
opinion, right in leaving the question to the jury ; and, they 
having found in the plaintiIT’s r. their verdict should not
be disturbed.

i iwihnI. j Kiavood, J„ concurred with La mont, J.

Appnil dismissal
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ONT ELLIS v. ELLIS

S. ('. I hilar io tf upr* no i’ourl < I/>/»«//«/«• Ihriniua). \lultnk. I'.J.Es., Itoldrll.
1013 Su I In rlaml. mill I,t ilt h, JJ. Ihmabi r 23. 1913.

1. Ill MIAMI WII Win. 11 II K—H| »—Hkpasati l*T\TI Tri NT IM COBM M
IX III HIIA Nil's POHHKSSIOM—Til IT.

*1 liv IiUnImiikI rlaiming that there lia- liven a gift from hi* wife to 
liim-vlf of unx of the corpu* of the wife'* *e|mrate e*tate iiiiinI make 
out the gift li\ clear a ml voiielu*ive evidence, or lie will be held to be 
«♦till a trustee for hi* wife of any of *uch vorpu* of which he ha* oh 
tabled |N»**e**ioli.

| Mi» X. Ellin, 12 U.L.R. 219, 4 O.W.V I till. a»rmed$ see Anno 
talion, 13 D.LIt. 824, on property right* lietwevn IiiihIhiikI and wife 
a* to money of either in the other'* cu*tudy or control.)

2. Limitation or actions < $111)—001—Tbi mt.
The Statute of I.imitation* will imt bar a wife'* claim uguin*l her 

hii*l*imi to account for her money handed over to him by her on an 
expre** tril*t that lie *hould invent it oil her l**half.

3. KsTOTMCL (fill til—HA I — It V I.AVIIKS—Mahkikii woman—Drlay in
IIKI.M.IXU ACTION—lit MIAMI UKCKIAI NO MON IV tUOM WITK TO IN-

Mere delay by a married woman in a**ertlng a claim again*! her 
hiiflamd on an expre** trunt in re*peel of money l*donging to her 
Heparate e*tate. received by her hmdiaiid. i* not *ullieienl to defeat an 
action to recover it. where the hindmud m-ogni/ed the validity of her 
claim during the time of miicIi delay, *ince a married woman is not 
chargeable with laelie* l*«cau*e of forbearance to bring an action 
again*! her hn*band to recover the monex during the continuance of 
the marital relation.
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4. Kxiiikxck (fill K I—310)—Phkhi mitions ani> bvhukx of phook—To ONT
NIIKW HKVKIPT IIY III'HIIAM» OF XVIFK’h IM l».XIK XX AM MKKK LOAN -------
INTKBKHT. S.

lu order to charge n nnirried limn with intercut on the income of his 101:;
wife's separate estate received by him. the onus, except possibly as to -----
the last year's income, rests on the xvife to shexv that lie received the Im.i.is 
money as a loan. r.

| Mrxandrr V. Ilarnhill, *21 L it lr. Sift, followed. | KlJJs

Appeal by the defendant and cross-appeal by the plaint iff sUitemen! 
from the judgment of Boyd, ( Ellis v. Ellis, 12 D.L.R. 219, 4 
O.W.X. 14t»l. in an action by a wife against her husband for the 
recovery of goods alleged to be detained by the husband, and 
for an account of the mon'eys of the wife received bv the hus
band. and for other relief.

The defendant appealed from the portion of the judgment 
directing payment to the plaintiff of $2.288. with interest from 
October, 1910; and the plaintiff appealed because of the dis
allowance of her claim for $f>00 received by the defendant, being 
part of the purchase-money of her house, which had been sold 
through her husband's agency ; and she also appealed because 
of the disallowance of interest prior to October. 1910, on cer
tain moneys of hers in the defendant’s hands.

The appeal and cross-appeal were dismissed.
IV. .1/. Doit filas, K.C.. for the defendant.
•/. Hoivi, for the plaintiff.

Mllock, C.J. Ex. (after setting out the facts) :—The learned M»,i..k *• i. 
Chancellor, before whom the parties appeared personally at the 
trial in giving their evidence, accepted the plaintiff's version 
of tin* transaction; and a perusal of the evidence satisfies me 
that he was correct in holding that the plaintiff bad established 
her contention that she hud intrusted to her husband the moneys 
in question for investment for her. The onus was on the de
fendant to prove a gift of the principal moneys ; this lie has 
failed to do.

As to the contention that the claim is barred by the statute 
or by acquiescence, the Statute of Limitations cannot here apply, 
inasmuch as it Is a ease of express trust.

It was, however, argued that the plaintiff was barred by her 
laches ; that in 1899 the defendant had repudiated her claim, 
and that she slept on her rights until the commencement of this 
action. There appears to lie no doubt that in the year 1899 the 
defendant did refuse to recognise the plaintiffs claim for a re
turn of her money; but, according to the plaintiff’s evidence, 
lie receded from that position in the year 1900, when he agreed 
with her to purchase a house for her, out of her moneys then in 
his hands. This agreement was followed up by his making the 
purchase, and also by his accounting to her for $1.170, part of 
the money realised from the sale of this house when sold some 
nine years later.
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ONT. Further, whilst they lived in this house, the husband, by ar
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rangement with his wife, from time to time caused improvements 
to be made upon it out of her moneys in his hands. These trans
actions in respect of the ‘ are a recognition of the existence
of the trust, and were a fair intimation to the plaintiff that the 
defendant had abandoned his attitude of 1809, when he refused
to pay over the money to her.

It was argued that, when he so refused, the plaintiff should 
then have brought her action; hut it is to be Ixirne in mind 
that the parties were husband and wife and living together. For 
the wife to have instituted an action against her husband in 
1890, to recover this fund, would, in all probability, have re
sulted in separation.

There is no equitable doctrine that in a ease like this a 
married woman is chargeable with laches because during the 
continuance of marital relations she forbears instituting an action 
against her husband for the recovery of her moneys in his hands.

Further, the defendant has in no way been prejudiced by his 
wife’s forbearance.

For these reasons, 1 think that the Chancellor was right in 
awarding judgment for the plaintiff for $2,288.

The action for alimony did not call into question this money : 
and it is, therefore, no bar to the plaintiff's claim; and the de
fendant *s appeal fails and should he dismissed with costs.

As to the plaintiff’s cross-appeal, for $û()0, 1 agree with the 
learned Chancellor’s reasons for disallowing that claim.

The plaintiff's claim for interest must also fail. The rule 
applicable to such a case is thus stated in Alexander v. Barnhill, 
21 li.ll. Ir. at p. 515: “There is a great difference between the 
receipt of the income of a wife’s separate property by her hus
band and of the corpus. In the latter case, the onus of proof 
of a gift by the wife to the husband lies upon him, and must 
be clearly established, or else the husband will be held to be a 
trustee for his wife. In the former, the onus lies on the wife, save 
perhaps as to the last year's income, and she must, establish 
clearly and conclusively that her husband received her income 
by way of a loan.”

It is not possible, I think, with certainty, to say that the evi
dence proves a mere loan of the interest to the husband. Thus 
the plaintiff’s cross-appeal fails.

As to the costs of the cross-appeal, it seems that but for the 
defendant’s appeal there would have been no cross-appeal, the 
one provoking the other; nevertheless the plaintiff’s appeal in 
no way increased the costs; and I, therefore, think that there 
should be no costs to either party in respect of the cross-appeal.

Itiddell. J. Riddell, J., agreed in the result.
i uihrrland, J. Sutherland and Leitcii, ,IJ„ agreed with Mrlock, C.J. Ex.

Appeal and cross-appeal dismissed.

03
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IMPERIAL ELEVATOR AND LUMBER CO. v OLIVE. SASK.
Saskatchewan Supreme Court. Trial before !,amont. ./. \o rem ber 17. 1013. S. C.
I. Land titi.fn (Torrhnn hyrtkm) (JIN'—Kh—Vavf:at—Rtuiir m fii.f. 191*

—Danin for—Mürtoauk not in ntaiitohy form.
An instrument intended us security on land fur a punt indebtedness, 

being in effect a mortgage, will not sup|mrt a caveat or constitute a
valid security, unless made in the form prescribed by sec. NJ of tic 
Land Titles Act, H.8.S. loot*, cli. 4L

| Ite Ifumilif Co., I S.L.R. 400 : tlaar Sent I v. tluiyere. S.L.IÎ. .*17 I : 
and Shore v. Witter, Il U.L.R. 148. referred to.|

2. Liknn ( g I—11—On land—Rioin to—Loss—Voxvfywct. iikfoiü: \- 
NFRTINO rioiit to lik.v.

The failure of a creditor to assert a contract right to obtain a lien 
on land before its sale by the debtor will defeat the former's i iglit to 
such lien, where the contract was not in itself a valid lien and merely 
gave a right to sue for the enforcement of an agreement to give tie

Action ing a personal judgment against the defendants Mu’ement 
Olive and Primeiiu in respect of lumber supplied to the defen
dant Margaret Olive and of an endorsement by the de
fendant Primcnti of an informal charge or mortgage in plain 
tiff's favour made by Margaret Olive prior to her agreement to 
sell the lands to Primvati's company.

Judgment was given against the defendant Olive only.
//. J. Schnil, for plaintiffs.
E. (Jravel, for defendant Primeau.
No one for defendant Olive.

La mont, J. :—Prior to April 25, 1911, tin* defendant, Mar- u»«mi. J. 
garet Olive, was indebted to the ji ills in the sum of $289 
for lumber supplied to her by them. On said date she executed 
and delivered to the plaintiffs an agreement in writing which 
in part reads as follows:—

Mouse .law, Nask., April 2.'>, lull.
On or Iwforc the 1st day of July, 1011, for value received, I promise 

to pay 1» Imperial Elevator and l.umlier Co., or order the sum of $gsu at 
ilia olliee of the Imperial Elevator and Lumber Co., Moose Jaw, with in
terest at the rate of 10 per cent, until due and 12 per cent, per annum 
after due until paid. In consideration of Imperial Elevator and Lumlier 
Co. extending the date of payment of the aliovp indebtedness to the dute 
of maturity alsive mentioned, and in consideration of said indebtedness.
I, living registered us owner of an estate in fee simple, subject, however, 
to such mortgage and encumbrance* as are notified by memorandum under
written in the undermentioned land and desiring to render the said land 
available for the purpose of securing to and for the lienefit of the Im- 
Iierial Elevator anil Lumber Co. the amount of the above-mentioned in 
dchteilnesH and interest as aforesaid, do hereby encumber the said land for 
the benefit of Imperial Elevator and Lumber Co. with the amount of the 
said indebtedness to lie paid as hereinbefore mentioned and subject as

9
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afurvNiiil. tin* Hiiiil Imperial Klvvator ami l.umbor ('«. *luill lu* vu titled to 
all jMiwvr* ami M'liivilivH given to an envumlirmieee li\ the laiml Titles 
Act.

The land above referred to is lots 31, 32 and 33, Victoria 
Heights, city of Moose Jaw.

On the strength of this agreement, the plaintiff registered in 
the land titles office a caveat against the said lots. On May 11. 
1911, Margaret Olive executed an agreement in writing by which 
she agreed to sell lot 33 to the Russell Realty & Brokerage t’o.. 
which was composed of the defendant Prime» u and his brother; 
and on Max 27. she gave them an agreement of sale of the other 
two lots. In December. 1911, the plaintiffs saw Crimean and 
told him they had a lien upon the lots, and unless Mrs. Olive’s 
indebtedness to them was paid they would foreclose their lien. 
Primesu then went to Mrs. Olive in reference to the matter, 
and she gave them an order to pay the plaintiffs the amount due 
to her on November 11. and November 27. 1911. under the ag. 
meats for sale of the said lots. Crimean went to the plaintiffs 
and paid them $165.70 which he said he figured as being the 
amounts falling due to Mrs. Olive on the above-mentioned 
dates, and in addition lie endorsed his name on the hack of the 
note or agreement in part above cited. He said he did this be
cause the plaintiffs threatened to foreclose. The plaintiffs al
lege that not only did he endorse his name on the hack of the 
note, hut that he verbally promised to pay the balance. Subse
quently. Crimean came to the conclusion that the plaintiff’s 
had no valid lien on the property, and he refused to pay the 
balance of Mrs. Olive’s account. The plaintiffs then brought 
this action against all the defendants, claiming personal judg
ment as against the defendants Olive and Crimean, and also 
claiming a declaration that they have a valid lien upon the said 
lots. Mrs. Olive docs not dispute her liability, and as against 
her the plaintiffs are entitled to judgment for the balance of 
their account, with District Court costs. Primeau in his state
ment of defence denies that he ever assumed or agreed to pay 
Mrs. Olive’s indebtedness, and pleads the Statute of Frauds, 
and he also disputes the plaintiff’s right to claim a lien. In the 
alternative he alleges that if he did promise to pay it there was 
no consideration for the promise. As to the payment of $165.70. 
lie says that it was made under a mistake of fact, he having 
been led to believe that the plaintiffs had a lien on the lots, and 
he counterclaims for a return of that payment.

The first question is. did the plaintiffs have a valid caveat 
on the property? The document on which the caveat was 
founded shews on its face that the security attempted to be 
taken was for a pafit indebtedness. Being given to secure pay
ment of a debt, it is in effect a mortgage. Where a creditor 
takes a mortgage security, that security must be in the form
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prescribed in the Ad : Land Titles Act, see. 87 ; lie Rumlty SASK
4 S.L.1I. 46b. Being in effect a mortgage, and not being in 
proper form, it is not. under the Act, a security for the debt, 1913

and the plaintiffs could not therefore found a valid caveat —
upon it: Gaar Scott v. Guiyere, 2 S.L.H. 274: Shore v. Wiber, |J-'Vvvn'»
11 D.L.R. 148. and'

To justify the filing of a caveat, the instrument on which it 1,1 X|I,IV' ’
is founded must shew that under it some interest in the land Ouv:
has passed to the eave itee. As the document upon which the ,im” ,
plaintiffs base their right to tile a caveat does not give them any 
interest in or security on the land, the caveat founded thereon 
is invalid. It was, however, contended by counsel for the plain
tiff. that, even if they had no right to tile a caveat, Primeau is 
still liable because the agreement gave to the plaintiffs an equit
able lien upon the lots and Primeau was well aware of this while 
he had still purchase money belonging to Mrs. Olive in his 
hands. He argued that to pay over the purchase money without 
making provision for the plaintiffs’ claim constituted a fraud 
upon them on the part of Primeau. The agreement, as I have 
held, did not constitute a security upon the land to the plain
tiffs. At most it gave them a right to bring an action against 
Mrs. Olive and claim that the documents she gave them, al
though invalid as a security, should be enforced against her as 
a contract amounting to an agreement to give a valid security : 
in other words, that it should be decreed that her interest in 
the lots was subject to a lien in favour of the plaintiffs for the 
balance of their claim. This, however, could not ' 
tiffs, because until they get that decree they have no lien on the 
lots. In Gilbert v. linns it" t'o„ 4 S.L.R. 97, at 101. Newlands,
J., stated the law as follows:—

This order fur maehim-rx i* not. therefore, regintereti, uml us the In ml 
mentioned therein ha* not I income liable for accurity for the payment of 
the money mentioned therein, the «aid order i* neither an inrunihrunee 
with which the *aid land in charged. nor in il a lien aguirntt the ttaid land.
In fact, an to the land ilnelf the appellant)* are in no better position than 
any other nintple contract creditor of the mortgagor. Before they can have 
a lien ugaiiml the land itneif they must prow-cute their claim to judgment, 
and either obtain an order of the Court making their claim a lien upon 
the said land or obtain judgment uml execution for the amount due them, 
and file the execution in the land titles office.

The plaintiffs in the present case are in no better position 
than wen* the appellants in Gilbert v. Ituves <1- Co., 4 S.L.R.
97, and therefore are, so far as the land is concerned, simply 
contract creditors. As against Mrs. Olive, they might be en
titled to a lien upon all her interest in the lots. That lien could, 
in any event, only bind the interest she had at the time of the 
decree, and as she has now no interest in the property, the title

03166078
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having passed to Priineau and his brother, there is nothing to 
which the lien could attach.

As to its being fraud on Priineau's part to pay over the bal
ance of the purchase money after being notified of the plaintiffs' 
claim, I am of opinion it is not. i have never understood that 
it was fraud on the part of a purchaser against a simple con
tract creditor to buy land from the debtor, even though the 
purchaser knew that the land might be rendered available for 
the payment of the creditor’s debt in case he obtained a judg
ment against the debtor therefor. Furthermore, the Primeaus 
were under obligation to pay the purchase money to Mrs. Olive. 
They had so contracted, and would only have been justified in 
not doing so if the plaintiffs had a valid lien on the lots. As to 
Priineau*s verbal promise to pay Mrs. Olive’s debt, assuming 
lie did promise, it is unenforceable and was without considera
tion.

As to Priineau's counterclaim, it must fail, lie paid the 
$165.70 under and by virtue of an order from Mrs. Olive. The 
order was a valid one, and the payment was a good discharge 
of his debt to Mrs. Olive to the extent of the payment made.

The plaintiffs will therefore have judgment against Mrs. 
Olive for the balance of their account and costs on the District 
Court scale; as against the other defendants the action will be 
dismissed with costs; the counterclaim will also be dismissed 
with costs.

./ mUjm nil nr cord i ngly.

TORONTO HARBOUR COMMISSIONERS v. ROYAL CANADIAN YACHT 
CLUB

Ontario Supreme Court. M iihlleton. ./, October 17, 1913.

1. Landlord and tenant i g 111 F—110)—Liaiiii.ity ok te.wnt w>r in
JURIES TO REVERSION—LESSEE OK WATER LOT FOR MOORINO IM R
pomes only—Sale of sand.

The lessee ef ii water lot, whose covenants restricted his uso of the 
demised premises t > a mooring pliiee for Isiats. has no right to re 
move Hand therefrom for the purpose of sale, where such would con 
stitute a substantial injury to the reversion.

\llymun v. Itohm. | |912| A.C. 1123. followed; Hoc item, tirubb v. It nr 
Huyton, f> II. A A«l. 507 ; I In slur ooi I \. Map nine, | I SU 11 3 ( Ii. 300; II ml 
I him Central Charity Itoanl v. Kant ho ml on Walerirorlcn Co.. [!900| 
I ( h. 024. specially referred to; hen-in v. (I nil non, 15 O.Il. 252; and 
Tucker v. lAnyrr, 21 I’h.D. IS. distinguished.]

2. Inji NvnoN ( 11 K—42)—Injury to real property—Right of land
LORD TO RESTRAIN TENANT—INJURY TO REVERSION.

The removal of sand from a water lot by a lessee will be enjoined, 
where it amounts to an injury to the reversion, and the lessee’s 
covenants restrict his use of 'he demised premises except as a moor
ing place for vessels and obtaining access to a club-house by the con
struct ion of wharves or approaches.
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Action against the Royal Canadian Yacht Club and n com
pany incorporated under the name of Sand and Supplies 
Limited, for an injunction restraining the defendants from re
moving sand from certain parcels of land leased by the Cor
poration of the City of Toronto to the defendants the Royal 
Canadian Yacht Club, and for an account of the value of the 
sand already removed, and for a declaration of forfeiture of 
the lease.

Judgment was given for the plaintiff.
A. C. McMaster, for the plaintiffs.
H\ .1/. Douglas, K.C., and F. .1/. Cray, for the defendants 

the Royal Canadian Yacht Club.
C. A. Moss, for the defendants Sand and Supplies Limited.

Middleton, J. :—On the 1st June, 1905, the Corpora- Mni.itvton. j. 
tion of the City of Toronto leased to the Royal Canadian 
Yacht Club certain parcels of land at Toronto Island, for the 
term of twenty-one years from the 22nd June, 1901. the annual 
rental being $5. This lease, by recital, refers to report number 
19 of the committee on property, adopted by the city council 
on the Hth October. 1904. recommending the granting of this 
lease.

The lease, in addition to ordinary covenants, contains the 
following proviso: “Provided also, and the said lessees, for 
themselves, their successors and assigns, covenant with the said 
lessors, their successors and assigns, that the said demised lands 
shall only be used for mooring purposes and for the purpose of 
obtaining reasonable access to the club house property of the 
lessees on the said island, by the construction of wharves or 
other proper approaches thereto, by and with the consent of the 
Governor in Council, as provided in chapter 92 of the Revised 
Statutes of Canada, and also that no filling shall be done upon 
the said water lots to interfere with navigation except what may 
be necessary in constructing wharves and approaches herein
before provided for.”

It is quite clear that the lease was for a nominal rental only; 
the Yacht Club being regarded as a quasi-public institution and 
one which, by the improvements it would make upon the demised 
premises, would increase the value of the city’s island property.

The Yacht Club have now made an arrangement with their 
co-defendants for the dredging of a large amount of sand from 
that portion of the demised premises covered by water; and the 
plaintiffs, who have succeeded to the city's title, seek an injunc
tion restraining any further removal of sand, and an accounting 
for the value of the sand already removed. A declaration that 
the lease has been forfeited bv reason of a breach of covenant
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in assigning and subletting, is also claimed; but no breach of this 
covenant has been established.

The issue in the action is narrowed by the statement of coun
sel for the defendants that the defendants are content to confine 
their operations within the limit of what is reasonably necessary 
for the beneficial enjoyment of the demised premises by the 
Yacht Club ns a mooring ground for their use.

As I understand the attitude of the Harbour Commissioners, 
no objection will be made to any dredging necessary to afford 
reasonable access to the docks and premises of the Yacht Club; 
but, as the Harbour Commissioners are about undertaking ex 
tensive works for the protection of the harbour, and, in the 
execution of these works, all sand that can be excavated from the 
bay will be needed for proposed filling-in, they object to the re 
moval of sand.

It appears that, by arrangement in writing, the Yacht Club 
and the company have agreed that the company shall take from 
the water lots in question whatever sand they require, to a 
depth of sixteen feet, at a nominal price of $1 per annum for 
the next fifteen years; the minimum amount taken to be at least 
fifteen thousand cubic yards annually.

The bona fidcs of this arrangement was attacked at the hear
ing. It was shewn that officers of the Yacht Club were the main 
shareholders of the company, and that the contract-price was 
entirely inadequate; the sand, which was being taken for noth
ing, having a large commercial value.

1 am in no way concerned with the situation as between the 
defendants, nor as to the righteousness of the conduct of the 
officers in question ; and the evidence in regard to this is only of 
importance if the contention of the defendants is accepted, that 
they have the right to excavate sand to the extent necessary for 
the beneficial enjoyment of the lots in question as a mooring 
ground, for then the bona fidrs of the defendants would he in 
question, and it would have to he seen whether the excavation 
was for the purpose of making a proper mooring ground or 
whether it was merely set up as a cloak to enable a large profit 
to be made by the removal of sand not really necessary for that 
purpose.

Before passing to the consideration of the more important 
question of the right to remove, I may perhaps state that it was 
shewn that sand could be sold at seventy-five cents per yard ; and 
I am satisfied, upon the evidence, that, of this, fifty per cent, 
is profit; as the cost of dredging is only twenty-three cents, plus 
an allowance for overhead charges.

The determination of the main question depends, in the first 
place, upon the lease itself. By it, the lands demised arc to be 
used or’y for mooring purposes and for the purpose of obtaining
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reasonable access to the club house property by the construction 
of wharves or other proper approaches thereto. This provision 
is found in the lessees’ covenant.

It is argued, on the one hand, that this in effect permits any
thing to be done to the demised premises which looks to the 
use of them for mooring purposes. On the other hand, it is 
argued that this does not confer any right upon the tenants; they 
take the premises as demised, and covenant to use them in the 
manner set forth and in no other way.

I think that the latter is the true construction of the lease. 
It is of moment that this is a lessees' covenant, and to that 
extent is a restriction upon the effect of the general demise.

The rights of the parties would then depend upon the effect 
of the demise itself. Upon a demise of a water lot. has the tenant 
the right to take and remove sand?

The tenant answers affirmatively, relying upon the decision 
of the Divisional Court in Lewis v. Godson (1888), 15 O.R. 252, 
where it was held that a tenant who, for the purpose of clearing 
land and rendering it more fit for cultivation, collects the stones 
therefrom, has the property in the stones, and the landlord has 
no interest in them, and is liable for their value if he takes and 
disposes of them.

A very careful consideration of this case convinces me that 
it throws little light upon the problem here presented. The 
Court there takes the view that the stones, which are a mere by
product of husbandry, occupy a position analogous to timber cut 
in the process of clearing land ; therefore, the property is in 
the tenant. The case does not determine that a tenant has the 
right to take and remove the body of the soil itself, which is 
what is being done here.

The law of waste, as applied to the case of landlord and 
tenant, has greatly developed. Originally the utmost strictness 
prevailed, and the tenant’s right to interfere in any way with 
the condition of the demised land was kept within the narrowest 
possible bounds. In Termes de la Ley, for example, it is said: 
“Waste is where a tenant for term of years pulls down the house 
or cuts down timber or suffers tin- house willingly to fall or digs 
the ground.” The modern view is best exemplified by the de
cision of the Lords in Human v. Itosr, [1912] A.C. 623, where 
the decision of the Court of Appeal. Rose v. Spicer, Rose v. 
Hyman, [1911] 2 K.R. 234, was reversed and the dissenting 
opinion of Buckley, L.J., was adopted as a correct exposition of 
the law.

There a chapel and the grounds upon which it stood were 
demised for a term of ninety-nine years. When about half of 
this term had yet to expire, the leasehold was sold. The pur
chasers made such structural alterations as were necessary to
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convert the chapel into a cinematograph theatre. An injunction 
was sought, on the ground that what was done was a breach of 
covenant and also waste. After pointing out that there was no 
covenant prohibiting the use of the demised property for the 
contemplated purpose, Lord Loreburn, L.C., said of the contem
plated changes ( |1!)12| A.C. at p. 632) : “It is a question of fact 
whether such an act changes the nature of the thing demised, 
and regard must be had to the user of the demised premises 
which is permissible under the lease.”

In the Court of Appeal, Buckley, L.J., had placed the matter 
upon what appears to be an entirely satisfactory basis. What 
was being done to the demised premises was not. in his opinion, 
waste, because no injury was being done to the reversion. The 
opening of new windows and new doors, and the shifting of par
titions and staircases, having regard to the condition of the 
building and the length of time the lease had yet to run, could 
not be said to he any injury to the reversion. “It would be 
waste to make such alterations as to change the nature of the 
thing demised. The thing demised is premises which the lessee 
may consistently with the lease use for many purposes for which 
they are without alteration and adaptation not suitable. A right 
reasonably to alter and adapt is to be implied. It may be breach 
of covenant so to alter the structure as substantially to cease to 
perform the covenant to support, uphold, maintain, and so on, 
the buildings, walls, and fences in good repair” (flOllj 2 K.13. 
at p. 254). “The Court no doubt will look jealously to see 
whether the acts done are such as to diminish the value of the 
reversion” (p. 255).

Applying this test to eases such as Lavis v. Godson, supra, 
and the timber cases upon which it is founded, it is clear that 
the removal of stones and the clearing of timber from land leased 
for agricultural purposes, cannot be regarded as waste. The 
purpose is contemplated by the lease; and the reversion is not 
injured, but improved.

In Tucker v. Linger (1882), 21 Ch. D. 18, and on appeal in 
(1883), 8 App. Cas. 508, the facts were not widely different 
from those in Lewis v. Godson, and it is singular that the ease Is 
not there mentioned. In the course of agriculture, flints were 
brought to the surface. The tenant removed these and sold 
them. lie did not argue that, apart from custom, he would 
he entitled to do so: but succeeded in establishing a custom jus
tifying his conduct. It was apparently assumed that, apart 
from custom, he would have failed.

That which is suggested as the test, namely, is there injury 
to the reversion or not? has long been recognised as the touch
stone. The old cases are collected in Dor deni. Grubb v. Bur
lington (1833), 5 R. & Ad. 507, which adopts the statement of
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Richardson, C.J.: “The law will not allow that to be waste 
which is not any ways prejudicial to the inheritance.”

In furtherance of this idea, it has always been held that a 
tenant has no right “to take the substance of the estate by open
ing mines or clay pits;” an exception being recognised where the 
property leased is being already operated as a mine or clay pit; 
for there the presumption is, that the tenant is intended to con
tinue to work the mine or pit, leased to him, ils the landlord had 
done before. See cases collected in Dashwood v. Magniac, [1891 ] 
3 Ch. 306.

Perhaps the most complete statement of the law is found in 
the judgment of Buckley, J., in West I/am Central Charity Hoard 
v. East London Waterworks Co., [1900] 1 Ch. 624; where he 
states the test of injury to the reversion in practically the same 
words as in the later judgment which has the approval of the 
Lords.

In the case at bar it is established, I think beyond peradven- 
ture, that what is proposed by the tenant will, in the circum
stances which exist, be a most substantial injury to the reversion. 
Further, if it he material to the case, I do not think that the 
lease in any way contemplated any excavation. It contemplated 
a user of the water lots as they were at the time of the demise, 
if these were unsuitable for the purposes of the Club, that was 
the Club’s misfortune. No right was given to take away the 
sand—something far more analogous to the opening of a new 
mine than to the prudent conduct of husbandry, and in no 
sense permissible under such a lease as that in question.

The plaintiffs are. therefore, entitled to the injunction sought, 
and to a reference as to damages, if the parties cannot agree 
upon an amount. If it is desired to avoid a reference, I am ready 
to hear any evidence necessary to enable the damages to he now 
assessed.

Judgment for plaintiff.

McDOUGALL v. SNIDER.
Ontario Supreme Court I \ppellatr IHvision ), Mrrrililh. C..I.O., Maelaren. 

y (I Ifee. anil II mlti ins. 4. X member 3. 1913.

I. Watkhn (§|| I)—OS)—l’nkxpkctki» overflow of Mii.i -rn.vi>—Liability 
for—Vim major.

Tim overflowing of n mill-pond to tlm injury of a lower proprietor, 
as the result of n lu«vy rainfall during tlm night-time under circum
stances not sullicicnt to suggest tin* need of exceptional precautions 
to prevent an overflow, docs not render the owner of the pond liable 
for the injury: the injury under such circumstances is utlributiihle 
to vis major.

( Fletcher v. Rpin min (1800), L.R. 1 Ex. JOfi; and It pin min v. I'let 
elier (1808), L.R. 3 H.L. 330, considered ; Vielioln v. Unrnlaml ( 1870), 
2 Kx.D. 1; and Itiehanln v. Lothian, 119131 A.V. 203, followed.]
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2. Waters 1 g ill)—or»)—Overflow—Liability fob—Opening floodgates
TO PREVENT IIMKAKING OF DAM—INJIBIA AI1SQUE DAM NO.

The opening of the flood-gates of a mill-pond during a period of 
high water in order to prevent the breaking of a dam. will not render 
a mill-owner liable for injuries caused a lower proprietor, where, had 
the gates remained closed, his damage would have been much greater 
as the probable result of the giving away of the dam ; the injury in 
such a case is injuria abaque ilanino.

\ Thomas v. Birmingham Canal Co., 4SI L.J.Q.B. 851, applied.]
:i. Waters (#11 I)—115)—Overflow—Artificial body of water—Duty

OF OWNER TO PREVENT ESCAPE.
The owner of a mill-pond upon a stream is not bound at all hazards 

to prevent injury to others by the escape of the water collected.
[Flctrher v. Itglamls (ISOM), I,.II. I Kx. ‘2115; and Ifglands v. Piet 

cher (1808), I. T :> II.I.. 330, distinguished ; Kiohola v tiara land
I87U 1. ‘2 Kx.l). I : and Itichard* \. I.otliian. | 10131 A.<\ 203. applied.|

Appeal by tin* plaintiff from tin* judgment of the Senior 
•Judge of the County Court of the County of Waterloo, after a 
trial without a jury, dismissing an action brought in that Court 
to recover damages for injury to the plaintiff’s land and other 
property by flooding, caused by the overflow of the defendant’s 
mill-pond.

The appeal was dismissed.
M. A. Secord, K.C., for the plaintiff, argued that the defend 

ant was liable both on the ground of negligence in the manage
ment of the flood-gates, and also because he had been guilty of 
a breach of the duty incumbent upon an owner of land who has 
collected a large body of water upon his property by means of a 
dam. so to construct and maintain it that he will not damage 
his neighbour’s property in letting off the surplus water. He 
referred to Yount) v. Tut her (189!!), 2(» A.R. 162, per Lister. 
J.A., at p. 169; Nichols v. Marsland (1876), 2 Ex.I). 1; Box v. 
Jubb (1879 . 1 K .D. 7>• : Dixon v. Metropolitan Boardof Works 
(1881), 7 Q.H.l). 418; Nugent v. Smith (1876), 1 C.P.D. 423; 
Nordheimer v. Alexander (1891), 19 S.C.R. 248, 263; Mackenzie 
v. Township nf West Flamborough (1899), 26 A.R. 198, 201; 
Ilalsbury’s Laws of England, vol 7. p. 428; Forward v. Fittard 
(1785), 1 T.R. 27. 33.

II. McKay, K.C., for the defendant, argued that the finding 
of the learned trial Judge against negligence was supported by 
tin* evidence, which shewed that the flood which caused the 
damage was an extraordinary one, and could not have been 
anticipated. The defendant did all in his power to prevent 
injury to the plaintiff's property, and is excused by the doctrine 
of vis major. He referred to Janies v. Itathbun Co. (1905), 11 
O.L.R. 271 ; the Nichols case, supra ; and to Nit Id v. London anti 
North Western II.W. Co. (1874), L.R. 10 Ex. 4. |Meredith,
C.J.O., thought these cases were in conflict with Fletcher v. 
Hylands (1866), L.R. 1 Ex. 265.] That case is distinguishable.
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as appears from the Nichols east*. It has no application to a 
natural watercourse such as is in question here.

Sccordf in reply.

ONT.

s. c.
ini3

., imiyuuuau.
The judgment of the Court was deliverni by MKltK- r

iutii, C.J.O.:—This is an appeal by the plaintiff from the smdkr.
judgment of the County Court of the County of Waterloo, dated Mrri(lifh CJO 
the 13th February, 1313, which was directed to he entered by tie1 
Senior Judge of that Court, after the trial of the action before 
him, sitting without a jury, on the 13th, 14th, 20th, 30th, and 
31st days of December, 1912, and the 20th day of January, 1913.

The respondent is the owner of a mill operated part of the 
time by water power, and, for the purposes of it. his predecessor 
in title constructed, and the respondent has for many years 
maintained, a mill-pond, in which the waters of a small stream 
are collected and from which they are led to the mill through a 
raceway, at the entrance to which are gates for controlling and 
regulating the How of the water, and the water is returned to Ha
st ream in the ordinary way by means of a tail-race. The appel
lant is the owner of a lot which lies contiguous to the stream and 
below the dam, and upon it la- has erected a house, in which 
he lives with his family, a stable, and some out buildings.

On the morning of Sunday the 1st September. 1912. a< tilt- 
statement of claim alleges, the water from this mill-pond over 
flowed its banks and “ran to and overflowed” the appellant’s 
lot. causing injury to it and to the house and damage to his fur 
niture and some other personal property.

The appellant bases his claim upon two grounds :—
(1) A breach of the duty which, lie contends, rested on tin- 

respondent to take such precautions as would have prevented 
the waters of the mill-pond from escaping and doing damage to 
others.

(2) Negligence of the respondent in the management of the 
flood-gates and in failing to control the flow of tin- water so .is 
to prevent its doing damage to others.

The evidence as to the main question involved was eon 
tradictorv, and the learned Judge, upon a full consideration of 
it, came to the conclusion that the negligence charged had not 
been proved ; and with that conclusion we agree.

It is not open to question that during the day upon which 
the appellant’s lot was flooded, and part of the previous night, 
there had been very heavy rains, which caused the waters of tin- 
stream to rise; and it is a fair conclusion upon the evidence that, 
when the mill was shut down about six o’clock on the previous 
Saturday evening, for want of sufficient water to run it, there 
was no reason to apprehend any abnormal rise in the height of 
the water, and nothing to suggest that exceptional precautions

H—IS D.I..R.
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would 1k* necessary to prevent the hanks of the mill-pond being 
overflowed or to prevent damage being done to the ‘a
property.

The evidence preponderates strongly against the view that 
there was any negligence on the part of the respondent’s ser
vants in the way in which the flood-gates were ", when
it was discovered that, owing to the rise in the height of the 
water and the volume of it that was coming down the stream, it 
was necessary for the preservation of the dam that the flood
gates should be opened. The immediate object of the respond
ent s servants in opening the flood-gates was, no doubt, to pre
vent the loss to their employer which would have resulted from 
the dam being swept away; but the evidence « islies beyond 
doubt, we think, that, had the dam been carried away, greater 
damage would have been done to the appellant’s property than 
was occasioned by the opening of the flood-gates.

It was contended by the appellant’s counsel that the flood
gates should have been opened when the mill was shut down 
on Saturday ; but there was, as I have said, nothing to indicate 
that it was necessary that that should be done; and the result 
of doing it, had the exceptional increase in the volume of water 
not occurred, would have been to empty the mill-pond and so 
prevent the mill from being operated until the flood-gates had 
been closed, and the pond again filled, a proceeding which, under 
normal conditions, would have required several days to ac
complish. Besides this, the evidence establishes that, if the 
gates had been opened, as the contends they should
have been, the damage to his property would not have been 
avoided.

In our opinion, therefore, the ’s case, so far as it is
based on negligence, fails.

The contention that it was the duty of the respondent to pre
vent at all hazards the waters of the mill-pond from escaping 
from it, to the injury of others, is also, in our opinion, not well- 
founded. The appellant, in support of this contention, invokes 
the rule laid down in Fletcher v. Hylands ( IStiti), L.R. 1 Ex. 
-()'); Hylands v. Fletcher (18(18), L.R. 11 II.L. MO. The rule and 
the nature of the exceptions to it were tints stated by Blackburn. 
•I., and his statement of it received the express approval of the 
House of Lords : “We think that the true rule of law is. that 
the person who for his own purposes brings on his lands and 
collects and keeps there anything likely to do mischief if it 
escapes, must keep it in at his peril, and. if lie does not do so. is 
prima facie answerable for all the damage which is the natural 
consuluence of its escape. He can excuse himself by shewing 
that the escape was owing to the plaintiffs default ; or perhaps 
that the escape was the consequence of vit major, or the act of
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Uoil ; but us nothing of this sort exists here, it is unnecessary to 
inquire what excuse would be sufficient” (L.U. 1 Ex. at pp. 27b. 
280).

The question of law left undecided in Fletcher v. Hylands 
came up for decision a few years later in Nichols v. Mars I and 
(1876). 2 Ex. I>. 1. The defendant in that ease had formed on 
her land ornamental pools which contained* large quantities of 
water. These pools were formed by damming up with artificial 
hanks a natural stream which rose above her land and flowed 
through it, and the water was allowed to escape from the pools 
successively by weirs into its original course. An extraordinary 
rainfall caused the stream and the water in the pools io swell 
so that the artificial hanks were carried away by the pressure, 
and the water in the pools, being thus suddenly let loose, rushed 
down the course of the stream and injured the plaintiff's ad
joining property. The jury found that there was no negligence 
in the construction or maintenance of the reservoirs, hut that 
the flood was so great that it could not reasonably have been 
anticipated, though if it had been anticipated the effect might 
have been prevented, and it was held by the Court of Appeal 
that this was in substance a finding that the escape of the water 
was caused by the act of (Jod, or vis major, and that the defend
ant was not liable for the damage.

In that ease, as in the ease at bar. the plaintiff* invoked the 
rule in Fletcher v. Uplands, but the Court held that the question 
of law left undecided in that case—whether the defendant could 
excuse herself by shewing that the escape of tin* water was due 
to vis major or the act of (iod—should be answered in the affirm-

The rule was also considered by the Judicial Committee of 
the Privy Council in the recent case of Itichards v. Lothian, 

1013] A.C. 263; and what was laid down in Nichols v. Mars 
land was approved and was held to apply where the escape was 
due to the malicious act of a third person—‘‘if indeed.” as Lord 
Moulton said, in stating the opinion of the Committee, “that 
ease is not actually included in the phrase ‘vis major or the 
King's enemies ’ ” (p. 278.)

It may be also that the case at bar is one that does not come 
within the principle laid down in Fletcher v. Hylands, for the 
reasons given by Lord Moulton, at p. 280. “It is not,” said 
lie. every use to which land is put that brings into play that 
principle. It must be some special use bringing with it increased 
danger to others, and must not merely he the ordinary use of 
the land or such a use as is proper for the general benefit of the 
community.” It is, however, unnecessary for the purposes of 
this case to consider it from that point of view.

The following passage from the judgment of the Court do-

ONT
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ONT. Iivvred by Mellish, L.J., in Nichols v. Marsland, is particularly 
s c apposite to this case 12 Kx.l). at p. 5) : “The wrongful act is not
1913 the making or keeping the reservoir, but the allowing or causing
----  the water to escape. If, indeed, the damages were occasioned by

McDougall t|u. atq 0f ||,(. party without more—as where a man accumulates
sxii>eb. water on his own land, but. owing to the peculiar nature or con- 

---- dition of the soil, the water escapes and does damage to hisMw-tllth, C.J.O. ... . ..... , ,neighbour the ease of Il y lands v. Hi tcher establishes that he 
must lie held liable. The accumulation of water in a reservoir 
is not in itself wrongful ; hut the making it and suffering the 
water to escape, if damage ensue, constitute a wrong. But 
the present case is distinguished from that of Hylands v. Flctclnr 
in this, that it is not the act of the defendant in keeping this 
reservoir, an act of itself lawful, which alone leads to the escape 
of the water, and so renders wrongful that which but for such 
escape would have been lawful, it is the supervening vis major 
of the water caused by the flood, which, superadded to the water 
in the reservoir (which of itself would have been innocuous), 
causes the disaster. A defendant cannot, in our opinion, be 
properly said to have caused or allowed the water to escape, if 
the act of (iod or the Queen’s enemies was the real cause of its 
escaping without any fault on the part of the defendant. If a 
reservoir was destroyed by an earthquake, or the Queen's 
enemies destroyed it in conducting some warlike operation, it 
would he contrary to all reason and justice to hold the owner of 
the reservoir liable for any damage that might he done by the 
escape of the water. We are of opinion, therefore, that the de
fendant was entitled to excuse herself by proving that the water 
escaped through tin* act of (lod.”

The appellant’s case fails for the same reason that that of 
the plaintiff in Nichols v. Marsland failed.

Ill addition to these reasons, the appellant’s case also fails 
for the reason which led to the failure of the plaintiff in Thomas 
\. Birmingham Canal Co. l^T'1 . b> L.J.Q.B. 851. The facts
of that ease were not unlike those of the case at bar. In deliver
ing the judgment of the Court, Lush. J.. said that the Court 
had forborne to deliver judgment at the close of the argument 
not because of any doubt “that it ought to be substantially for 
the defendants, but from a doubt whether, as the damage com
plained of did not accrue from the bursting of the canal bank, 
lint was caused by the voluntary act of the defendants’ agents in 
letting off the surplus water in order to prevent a terrible 
catastrophe, that circumstance might not entitle the plaintiffs to 
judgment for some amount. If the defendants had done nothing 
to relieve the canal of the accumulation of water, the facts found 
by the arbitrator would have brought the ease directly within 
Nichols v. Marsland, for it is fourni that the hanks could not
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haw sustained tin* continued pressure of tin* accumulating 0NT 
water, hut would soon have given way, tin* result of which would s (.
have been not only to Hood tin* plaintiffs’ mines to tin* same 1913

extent to which they were Hooded, hut also to have Hooded 
a large tract of country around, causing great destruction of ,)(l(' l'AU 

property, and probably loss of human life also. . . . Assura- sxiiikk 

ing, therefore, that it was a wrongful act to open the sluices Mere<j^,, u 
and so let out the water from the canal to flow in the direction 
of the plaintiffs’ mine instead of allowing that and all the sur
rounding area to be deluged by the bursting of the bank, it was 
injuria absque damno, and consequently not a ground of action.”

The judgment is affirmed and the appeal dismissed with

A/qua I dismissal.

HANDRAHAN v BUNTAIN
1‘riiirt HU ira ni I sin ml S'Mpmiir Court. Filzijrrahl. ./. Xurcmhrr 4. 1913.

I. FlXTl BKH (611—III—\\ MAT ASK—W.MiON M AI.KH OX WIIAKK.
Win re xNviyli hiniIvh fur wi-ighiiig coal are fiith-nvil to a cm I wharf 

hy IhiIIm ami have a Hcale-liouw huilt over a portion of the wale 
equipment mo that a part of the huihling won hi have to he taken apart 
in order to remove the nenle*, the latter are pmmmnhly fixture* to 
the realty.

| llat/finrl \. Itramplou, 28 ('an. N.C.Il. 174. ami fiarlv {alburn. 
1 t h. App. (130. ili*tinguiM|ie«l.|

P.E.I

s. c.
1913

Trial of an action of trover and conversion. 
IK A. McKinnon, for plaintiffs. 
ft. fSamlet, for defendant.

Statement

Fitzuer.xld, .1.: This action was fried before me without a rtburaid,j. 
jury. It is in trover for the conversion of a set of Fairbanks coal 
scales and of certain sleepers, rails and trolleys running on an 
elevated trolley line, all being on a wharf used for the storage 
and sale of coal.

The simple question in it is, are these articles fixtures as 
between the purchaser of the wharf and the mortgagee in pos
session, with the consent of the mortgagor, and a purchaser 
under an execution issued against such mortgagor. If they are 
fixtures they are trade Hxtures used in connection with the 
wharf as a coal depot. The evidence disclosed no ground of 
action in relation to the sleepers, rails and trolleys.

The Fairbanks scales for weighing coal were, as usual, set in 
a pit prepared for them, and were in place there for some twenty 
years before the mortgagor became the purchaser. They passed 
to him as fixtures under his purchase of the wharf. Tin* only 
material point in their construction is that they are fastened
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SASK. at the eorners with screw holts to the timbers of the frame of the
s. c.
191.3

pit, and that over a portion of this frame is erected a scale house 
fastened to it. so that part of this building would have to he

llxXDKAtlAN
taken apart before the scales could he removed.

Vnder the general law affecting trade fixtures, this scale 
would he considered as affixed to the realty. It is put in a place

l-'it/w-rald, J.
structurally a-* d for it. fastened to such structure by holts,
cannot he removed without destroying in part what is a portion 
of the realty, and put there apparently not for a temporary pur
pose, hut that it should remain there permanently as an adjunct 
to tin* wharf, and to improve its usefulness for the purpose for 
which it was used.

Counsel for plaintiff urged, however, that Ex parte Anthury, 
4 Ch. App. 630, and llapi/art v. Town of Brampton, ‘28 Can. 
S.C.R. 174, are cases decide differently in respect to plat
form scales. These eases are clearly distinguishable. In the 
first, the Court decided that a certain weighing machine was 
not a fixture merely liera use it was set in a square receptacle 
made for it “as it is not fixed by nails or by screws or in any 
other way," and was absolutely unconnected in any way with 
the receptacle.

In the second the only reference to platform scales is that 
of a platform scale on wheels in the outside yard, otherwise the 
ease is in < ion of the law of fixtures as 1 have stated it.
Judgment will he entered for the defendant.

Action dismissal.

SASK.

X.C.

WALKER v CANADIAN NORTHERN R CO

(Decision No. 2.)

191.3 Saslalcln irtin Supn inr Court, XvirlainlH. I.omnnl. Ilnur n. nml Hlmnnl.
\ nn ill In r l.'i, 10 lit.

1. Contracts <6 II 1)4—IH.31—Coxhtmi ction «unirait.- Ixiikmniiy «i
K.XIPLOYKH lMu.XI I.IAIIII.ITY HIM CONTRACTOR'S XM.I.IliKXCK—V IIAT 
WITHIN—NWil.HlK.XCI-: ok kmimoykr’k hkryaxth.

X contract to fence u railway right of way in which the voiitnivtoi 
agreed to indemnify the railway company again-d «daims for Injury t • 
persons or properly "occiiNioned in carrying on tin- work,” «hies not 
entitle the company to indemnity against a claim of an employee of 
the contractor for injuries received through the negligence of an cm 
ploycc of the railway «•oinpany.

| M'olkrr v. Co nail inn Xurthern If Co.. Il D.L.R. Iltlli. revenus!.]

Statement Aitkal by the third parties, the Ideal Fence Co., Ltd., from
the judgment of Ilaultain, C.J., at the trial of the issue ns to re 
lief over between the third partie*, Walker v.
Canadian Xor them U. Co., 11 D.L.H. 363, ‘24 W.L.R. 158.

The appeal was allowed.
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J. F. Frame, for the third parties, appellants.
J. AT. Fish, for defendants, respondents.

Newi.ands, J. :—I agree with the interpretation which niv 
brother Brown has put on the indemnity given by the Ideal 
Fence Co. to the Canadian Northern U. Co., and. in addition to 
what he has said. I wish to make some remarks upon an argu
ment advanced by Mi . Fish. He contended that the Canadian 
Northern R. Co. would not be liable for the negligence of the 
Ideal Fence Co. in building the fences, because they were inde
pendent contractors, and therefore, unless the indemnity cov
ered the negligent acts of the railway company’s servants, the 
indemnity would have no force. This, however, is not the ease. 
A statutory duty is imposed upon the railway company to fence: 
see. 2">4 of the Railway Act, R.K.C. 1006, eh. 37.

In Dalton v. A at/as. 6 App. Cas. 740. at p. 820. Lord Black 
burn says:—

Ever since tjmmmm v. Hurncll, a M. & \V. 4IMI. il lui* ls*eii 
set l Ini liiw l luit «nie «*mplo> ing mini lier is iml linlile for hi* cut Intern I 
n«*glig«*nc«* unl«**s the relation «if master «ml servant existed ItetxxMs-n 
tliein. So lliait a |«>r*«>n «•ni|iloying a vontraetor In «hi work is nnl lialih* 
for the negligence of that contractor «ir his servants. (in tin* other hand, 
n persnu causing something to he done, tin* lining <>f whivla eastn mi him 
n duty, cannot «*eca|ie from tin* responsibility attaching on him of ««•ciu..: 
that «Inly perfornnal. hy «Iclcgnting it to a eoiitraetor. lie max bargain 
with the contractor that In* shall perform the duty and stipulate for an 
in«l«*mnitx from him if it is not performed, hut In* cannot tlmrehy relieve 
himself from liability t«* those injunsl hy the failure to |ierform it : 
Hoir V. Siltiuifboiinir nml Slicminm If. f'«>.. It II. & X. IMS ; l‘irk mil x 
Smith. 10 V.B.X.K 47.1; fang \ |«hlon. I (j.lt.l). .114.

In Hole v. Sit tiny bo arm ami Sim r mss If. C«., li II. & X. 
488, at p. 407. Bollock, C.B.. says :—

I am of opinion that the rule must Is* «lindiargiii. I In* short ground on 
xxhich my judgment pri'ceetls is. that this «|«h*s not fall within that «-lass 
of «*as«*s when* the principal is exempt from rc«j ousihilitx lss*aus«* In* is 
not the master of the person xvhose lu'gligeuc** or improper comluct has 
causisl the mischief, liais is a case in which tin* maxim, tjui faril per 
"limn fnril per *<• applies. NX ln*re a |M*rs«»n is authnriz«*«l hy Act «if Par 
liament <ir Isniinl hy contract t«i do particular work, he cannot avoid re 
sponsibility by contracting with another |ierson to <lo that work.

The railway company, therefore, could not, hy employing 
an independent eoiitraetor, get rid of their liability* There was, 
therefore, a ease of real necessity for them to he indemnified 
against, and it is against this liability that, in my opinion, they 
took the indemnity in this case, and not to cover the negli
gence of their own servants.

SASK.
s?ci
101.1
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R Co.

Brown, J. :—The facts of this case, which appear in the 
judgment of the learned trial Judge, and which are not in 
dispute, are briefly as follows :—
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TIiv Ideal Fence Co. Ltd., wen*, in the summer of 1911, 
engaged in fencing a portion of the right of way of the Can- 
mi inn Northern It. Co. The contract under which this work 
•win done, and which was in writing, stipulated that the com
pany would furnish the fence posts on ears, the same to he un
loaded by the fence company; and, further, that the railway 
company would furnish free transportation for men and mat
erial from Winnipeg to the work. The employees of the fence 
company having completed their work at a point called lligh- 
gate, on the line of the railway company's railway, were carried 
from that point to a place called Maidstone on a train of the 
company for the purpose of distributing the posts and wire 
required in the work of fencing at points west of Maidstone. 
This train consisted of an engine, a number of cars loaded with 
posts, a ear of wire, and certain boarding ears. The plaintiff 
was a labourer in the employ of the fence company. When 
the train arrived at Maidstone, the plaintiff and two other em
ployees of the fence company entered the car containing win*, 
in order that they might be ready to distribute the win*, as re- 
quired. after the train pulled out of Maidstone. After the men 
had taken up their position in the ear, the engine, which had 
been shunting, backed down to couple the cars containing the 
posts and the wire. and. in doing so, gave these ears a severe 
jolt by striking the cars and starting up again with a jerk. As 
a n*sult of the impact and jerk, the bales of wire in the win- 
ear were all more or less disarranged, and some of them tipped 
over. The plaintiff, who was in this car. was injured by a hale 
of wire falling on him. The learned trial Judge found that 
the bale which caused the injury fell owing to the negligent 
and violent manner in which the coupling was done, and gave 
the plaintiff judgment against the railway company for $860 
and costs of action. Under these circumstances the company 
claim over against the contractor under an indemnity clause 
contained in the contract, which reads as follows:—

The contractor shall he re» |m anti Me fur tmtl «hall indemnify the com 
puny a cal n*l all damage*, hv whonntoever claimable, in re*|tect of any 
injurie* to |N*r*on*. livestock, lands, building*. *trnet lire*, fence*, tree*, 
crop*, road*, way*, properties, right*, privilege* or easement», of whatever 
dewription. occasioned in the carrying on of the work*, or any part thereof, 
or by any neglect, misfeawance, or non-feasance on hi* part, and shall, at 
hi* own expense, make all necessary temporary provi*ions to ensure the 
avoidance of *nch damage or injury. The company may forthwith, after 
notice to the contractor, pay or compromise any claim* for such damage*, 
whether placed in suite or not. and may collect the amounts paid from tin- 
contractor or deduct the same from any amount* then or thereafter due 
by the company to the contractor.

The real and only question at issue in the present appeal 
is, whether or not the injury to the plaintiff was “occasioned in
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tli,. carrying oil of tin* work,” within the meaning of tin* in
demnity clause. It is contended on behalf of the railway 
eompany that this clause is wide enough to cover all damages 
which may he claimed in respect, of any injury occasioned to 
any person in the work incidental to the erecting of the fence 
even though such injury he the result of negligence on the 
part of the railway company’s employees; that, even though 
the injury be caused by negligence on the part of the railway 
company’s employees in operating the train, when transporting 
men and material to the work, the fence company must stand 
the loss of any damages that are recovered in consequence. The 
indemnity clause, on its face, should not. in my opinion. In- 
interpreted to go that far, hern use there is in it the provision 
that the “contractor” shall, at “his” own expense, “make all 
necessary temporary provisions to ensure the avoidance of such 
damage or injury.” Hut the “contractor” (the fence com 
pany) could scarcely lie expected to provide against acts of 
negligence on the part of the railway company's employees, for 
the simple reason that they did not have control over the rail 
way company's employees. When, however, this indemnity 
clause is considered in the light of clause 1 of the contract, it 
seems to me to put the matter beyond all doubt.

Clause 1 is as follows:—
In thin eontriiet tin* word “work" or "works” hIiiiII. unless the context 

requires a <lilièrent meaning, mean the whole of the work ami materials, 
matters ami things, required to lx* done, furnished, and performed hv the 
contractor in or under this contract.

In the light of this clause, an accident “occasioned in the 
carrying on of the work,” within the meaning of the indent 
ni tv clause, must he held to mean, “occasioned in the carrying 
on of some portion of the work required to lie done by the con
tractor.” In this ease the accident was not occasioned in the 
carrying on of any work which the contractor was hound to do; 
it was occasioned in the transporting of the material to the work. 
The railway company, not the fence company, were hound to 
transport the material: it was no part of the fence company’s 
work whatever. And the accident was not occasioned by tin* 
negligence of the fence company.

I am of opinion, therefore, that the appeal should be al
lowed with costs, the judgment of the trial Judge set aside, 
and judgment entered in favour of the fence company on the 
issue joined between the fence company and the railway com
pany. with costs.

La mont, ami Elwood, JJ., agreed that the appeal should he 
allowed.
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Appeal allowed.
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PE.I. ROBERTSON v. IVES.
^ (1 Friuec Eil ward Inland Supreme Court, Fitzgerald. ./. No vember 4, I 111 3,

1013 I. Dknckxt an» iiistkiiiitiox i § I I)—III)—Riiiiit to i.xiikrit—My aihmtku
Vllll.U—AlMIPTIO.N DICCRKK I'NUKK FORK ION LAW.

Tli«' *tatUM of a |n>r«ou hh m»xt of kin of aiiotlicr is Mul1i<*i«*titly 
«•stalilislivil if rwognizi-il hy tin- law of thv foreign domicile of tin- de- 
ceased: and this principle applies to support the right and claim of 
an adopted son as next of kin. to personal property in Canada he 
longing to the estate of the mother by adoption, who. although re
sident in Canada at the time of her death, had acquired a domicile 
of choice in the State of Massachusetts, and while there domiciled. Ilild. 
under the laws of that State, obtained a decree of adoption giving 
the adopted child the like claim upon her estate as if lie had been her 
own child.

file * loud mail'* Trunin, I7 Cli.l). 200; and Ur thon. 40 Ch.D. 210. 
considered. |

statement Trial of on action hy an administrator for the conversion hy 
defendant of certain furniture claimed hy the administrator as 
belonging to the estate of deceased.

Malltieson <(• Stnrart, for plaintiff.
Johnson d Inman, for defendant.

pio*.r.,M.j. Kitzokr.xld, .1. ;—The defendant claims ownership under a 
honâ fide purchase from Stanley Bailey, an adopted son of de
ceased. The furniture he c" was Bailey’s, as well hy gift 
fiom his adopted mother, as hy reason of his kinship to her as 
her adopted son. I find that Stanley Bailey was not the owner 
under a gift from deceased. The evidence is very conflicting, 
lull there is not such sullieient proof of possession hy him as 
would t him to hold as donee.

Defendant’s » contention is based on a decree of adop
tion hy deceased, of Stanley Bailey, " 8th day of March,
1894, granted hy—as shewn to me hy expert legal testimony—a 
competent Court of jurisdiction in the State of Massachusetts. 
I’.S.A. This expert testimony also established, that under the 
laws of that state an adopted child inherits as one horn in wed
lock ; and, it was proved that from the time of his infancy 
Stanley Bailey lived with deceased and her husband, until his 
death twenty years ago, and with her afterwards, as her adopted 
son.

The deceased died in this province on the 12th May, 1912, 
intestate, and the furniture in dispute was at the time of her 
death in her residence here. I heard evidence as to her domicile. 
It was contended by the administrator that her domicile of origin 
was here, ils also her domicile of choice. 1 find that at the time 
of her marriage with Bailey in Boston about forty years ago, 
that city became her domicile of choice ; and that up to the time 
of her return here, and residence in the old homestead—her pro 
pert y—in February. 1911, she had no new domicile.

1

69

1

5

7
0^06



15 D.L.R.] Robertson v. Ives. 12:t

The evidence ot* her intention to then change her domicile is P.E.l. 
very conflicting. The onus of proving such a change is on the s c
plaintiff: Wadsworth v. McCord, 12 Can. S.C.K. 4fi6. I am of jois
opinion that the evidence adduced does not Mitlieienlly satisfy ----
that onus. It discloses no very settled determination on her IbimcKTsoN 
part permanently to change her domicile. Her death here one Ives. 
year and three months after her return makes it—in the face of Fil/^7^, , 
her conversations and letters—difficult to determine the matter 
with any degree of certainty.

Without reviewing fully the evidence I shall only say, that 
it has not been satisfactorily proved to me that deceased per
manently changed her residence of choice in Boston.

It is, however, contended that even admitting that she did. 
no such change of domicile on her part altered the status of her 
adopted son. That notwithstanding that, lie is entitled to her 
personal property here as her next to kin, under our Statute 
of Distributions.

We are here only dealing with personal property, and of kin
ship. and the Statute of Distributions; not of heirship and the 
descent of land, or with a bequest by will. It is I think well 
settled that kinship is a question of international comity and 
international law, under which the statute of a pc■•son claiming 
such kinship is determined by the law of the country of his 
origin—the law under which he was born. It is also well settled 
that the Statute of Distributions applies universally to persons 
of all countries and races, so that the next of kin of a person 
would lie his next of kin if lie has a status as sueli under the law 
of bis domicile, no matter where that may be. Dm v. Varilill, 7 (T 
& F. 895; lie Goodman's Trusts, 17 ('h. I). 266, and lit (iron,
40 Ch. I). 216.

These cases are, it is true, all cases of legitimacy. They 
establish the law that such status can only lie acquired in the 
case of a child legitimate in a foreign country, but illegitimate 
under our law by reason of its birth before marriage, when the 
father is domiciled in a country which allows the child’s legi
timacy by subsequent marriage, both at the time of the birth— 
which gives a capacity to tin* child of being legitimate—and at 
the time of the marriage—which gives the status of legitimacy 
to the child : lit (iron, 40 Ch. I). 216.

No decisions as to status by adoption were cited before me.
I see no good reason, however, for not applying the principle of 
the above decisions to the case of an adopted child, providing 
such child has a like capacity, and the adopting parent a like 
domicile at the time of adoption.

laird Justice •lames in lit Goodman's Trusts, says :—
The family relation once «Inly conatituted by the law of any civilized 

country should Im* respected and acknowledged, by every other member of 
the great community of nations.
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P.E.I Tin* family relationship here, under the express decree of a
8. c.
1913

Court of competent jurisdiction in the United States of America 
is made very plain. It decrees “that from this day said child

Kohkrtni >\

IVEM.

shall to all legal intents and purposes he your (Jennie C. 
Bailey’s) child” . . . “as though you (Jennie 0. Bailey) 
were his natural parent.”

I’ltzgirnlil .1. Otherwise of the status of Stanley Bailey there appears no 
doubt, lie was adopted by deceased in the State of Massachu
setts while she had acquired a domicile of choice there, and he is 
given there the full rights of a natural horn son, under the law 
of the State of his and her domicile. Lord Wensleydale in 
Fenton v. Livingston, 3 Macq. 547, said:—

The laws of tin* State aIfrctitig the perMonal utatun of the subjects 
travel with them wherever they go, anil attach to them in whatever 
country they are resident.

To refuse to apply such a dictum to an adopted son. and to 
admit its application in the ease of an illegitimate child, is surely 
a restricted view of family relationship. We may have no law as 
to adoption, nor any legal status given to the adopted child. 
Other civilized communities, however, have ; and unless, again to 
quote the words of Lord Justice James: “We think our law is 
so good and so right, and every other system of law so naught, 
that we should reject every recognition of it as an unclean 
thing.” we must, 1 think, under international comity, accept this 
family relationship as it is in the country of its domicile. Stan 
ley Bailey may be a non-British child. lie is. however, an Ameri
can child ; and if “kinship is an incident of the person and 
universal.” the removal of his parents to British soil cannot, re
cognizing the principle of the authorities I have quoted, affect 
his status.

Consequently, even admitting that deceased changed her 
domicile, and made a new one in this country, Stanley Bailey is 
entitled to her personal property as her adopted son, and ax her 
next of kin under our Statute of Distributions, in preference to 
her more remote brothers and sisters and their children, and 
so I hold. Judgment will be entered for the defendant.

Judgment for defendant.
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STRATHY v. STEPHENS. ONT

Ontario Sit prime Court. Trial before lloil gins. ./. I. October 15. 1913. g. C.

I. Yk.MMIK AND PURCHASER (§111—38)—RIQIITH OF PARTIES as TO Til IKK 
persons—Notice or facts puttim; ox inquiry.

When* tin1 phiilit ill' purchases tin* equitable interest of hi* vendor 
in a tract of land, with notice that such vendor had previously agreed 
to sell an undivided fractional interest in such tract of land to the 
defendant, the plaintiff thereby becomes bound prima faro to carry 
out his vendor's bargain so made with the defendant. 

i. Khtoppki, iglll<»2—901 — Equitable ektopi»ei.—(oxm<i—As to real
PROPERTY.

The plaintiff, who by purchasing the equitable interest of his veil 
dor in a tract of land, with notice that such vendor had previously 
agreed to sell mi undivided fractional interest in such tract of land 
to the defendant, renders himself prima facie liable to carry out his 
vendor’s bargain so made with the defendant, is estopped from setting 
up an alleged collateral default by his vendor if such default was 
directly attributable to the plaintiff himself.

\Flinn v. Pouatain (1889). 37 W.R. 443. referred to.)
It MUROM AXII RMilSTRY LAWS I g III |>—31)—ItFVORIlS AS NOTICE TO 

SUBSEQUENT PURCHASERS—SCOPE OF NOTICE.
Where an agreement of sale of land is dulx registered in the re

gistry office by the purchaser, the notice thereby imputed to a sub
sequent purchaser of the same land is construed as covering the 
prior purchaser's full rights.

[flillclaml V. Waitsirmtli < M77 I. I A.It. (Ont.) S-J: tirugx. Cough 
tin (1891), 18 < an. S.t'.lt. 553. specially referred to.)

I. Parties i§ Il B—119)- Abiiixo vs party defendant the third party.
Under sub sec. i/o of m-c. IK of the .ludicuture Act (Ont. ) 1913. 

eh. 19. H.S.O. 191 1. ch. 59. empowering the court to grant full equit
able as well as legal remedies in any action pending before it to 
ensure a complet « and final determination, the court may. at the trial, 
add as a substantive defendant, a person already before the court 
as a third party brought in by the defendant by a third party notice 
claiming indemnity or relief over, if the third party is substantially 
a defendant and the justice of the case requires that, he should la- 
added to enable complete relief to be awarded.

\KiHhoii v. Ilollaml (1889). 41 C’h.D. 28. referred to.)
5. Specific performance i g 11—10)—Décru Enforcement on strict 

terms as to dilatory plaintiff.
Where a purchaser of realty is clearly in default, in that although 

lie has accepted the title lie has not tendered the conveyance nor the 
overdue ha I mice of the purchase money, while his claim against the 
vendor for specific performance may la- enforced, such enforcement 
will la- made subject to strict terms of prompt performance on his 
part.

Action for the removal from the files of the registry office, statement 
as a cloud upon the plaintiff's title, of a certain agreement 
dated the 1st February, 1912, and registered on the 17th Febru
ary, 1013, made between the defendant and one Gordon, brought 
in as a third party.

The defendant counterclaimed against the plaintiff for 
specific performance of the agreement ; and claimed indemnity 
or other relief from Gordon, the third party.

Judgment was given for the defendant on terms.
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ONT. September 1!) and 20. The action was tried before Iîodoins,
s. c.
ioi:<

«LA., without a jury, at Port Arthur.
.1/. J. Kenny, for the plaintiff.

STHAT..V
A. J. McComber and A. McGovern, for the defendant.
W. A. Dowler, K.C., and IV. Mcltrady, for the third party.

Htbphknk.

Hodgliw. I A. October 15. Hodoins, J.A. : The plaintiff, by agreement 
of the 1st February, 1012 (exhibit 3), agreed to sell to (Jordon, 
the third party, lots 1 to 17, block <12. in the Me Vicar addition 
in Port Arthur, according to plan 121. for $18.080; $4,000 was 
then paid down by Gordon. The defendant afterwards and on 
the 22nd February, 1012, paid $1,000 to Gordon, upon an under
standing, but on no definite terms except, that he was to have a 
quarter interest in the lands which Gordon had agreed to buy 
from the plaintiff. This $1,000 was m> part of the $4,000. It 
was not paid until three weeks afterwards, but Gordon appar
ently kept it and treated the defendant as being interested in 
the $4.000 to that extent. No agreement between the defend
ant and (Jordon was drawn up until some time in February, 
1913, when exhibit 10 (which bears date the 1st February. 
1912) was prepared and executed by (Jordon and the defend
ant, and registered by the latter on the 17th February, 1913. 
The only definite evidence as to the date of its execution is 
that of Gordon, who says it was signed and registered the same 
day. Default having been made in the payments under tin- 
agreement between the plaintiff and Gordon, the former served 
notice of cancellation upon Gordon on the 1st May, 1913. and 
began an action against him on the 3rd May to declare the 
agreement at an end. On the 22nd May, 1913, the plaintiff 
accepted a quit-claim deed from Gordon and Brofinan (who 
had become interested with Gordon in the remaining three- 
quarter interest), which deed is expressed so as to cover tin- 
whole title to the lots included in the agreement between the 
plaintiff and Gordon. The plaintiff then repaid $3.000 out of 
the $4,000 paid by Gordon; and received a letter (exhibit 8). 
which is as follows :—
“R. L. F. Strathy, Ksq„ Port Arthur. Ont.

“Dear Sir:—1 hereby acknowledge receipt of three thou
sand dollars, a portion of the amount which I paid you on a 
certain agreement dated the 1st day of February, 1912, made 
between yourself and me with reference to block Me Vicar
addition, in the city of Port Arthur. You are hereby author 
ised by me to retain the balance of the money which I paid 
to you on the said agreement, n. mely, the sum of one thou 
sand dollars, to hr applied on account of the interest of 11
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J. Stephens, of the city of Port Arthur, real estate agent, in 
a one-quarter undivided interest in the said lands.

“Yours truly,
“A. Brofman.

“M. II. S. Gordon.”
On the same day, the plaintiff agreed to sell an undivided 

three-quarter interest in the said lands to Gordon and Brofman. 
for the same proportionate consideration as in the earlier 
agreement with Gordon—the main difference being a much 
heavier cash payment. The $3,000 returned was applied on this 
increased cash payment. The defendant having refused to 
join in the quit-claim deed, negotiations (without prejudice) 
were carried on between him and the plaintiff without result, 
as the defendant insisted upon a divided interest, i.e., an alloca
tion of definite lots, while the plaintiff would concede nothing 
better than an undivided quarter interest. The defendant relies, 
however, on an interview on the 4th August, 1913, as being a 
recognition on the plaintiff’s part of his status as the equitable 
owner of an undivided quarter interest, and as resulting in 
an agreement to receive payment for it.

I cannot find that there was any agreement made at that 
time. The defendant says that the plaintiff told him that 
there was no use making a tender unless lie tendered the whole 
amount, i.e., the total amount called for in his original agree
ment with Gordon, or made another agreement. The defend
ant did not do either, but spoke to the plaintiff’s solicitor on 
the (ith August. 1913, and told him the matter was ready to 
he proceeded with, and asked him to get the plaintiff to tele
phone. The plaintiff’s account is that on the 4th August lie 
intimated that he would accept the whole amount, but that the 
defendant told him afterwards that he could not carry it 
through unless he got a divided interest, which the plaintiff de
clined to give. In any case, the defendant did not do what, 
according to his own evidence, the plaintiff said lie must do. and 
contented with an message. The writ com
mencing the present action was issued on the 18th August. 
1913.

I do not think that anything really turns upon notice of 
the defendant's interest, said to have been acquired by the 
plaintiff before the 17th February, 1913, or upon the effect of 
the notice of cancellation or the action which followed it.

The plaintiff admits that lie knew, before he served notice 
of cancellation on the 1st May, 1913, that the defendant had a 
quarter interest in the property covered by Gordon’s first agree
ment ; hut I cannot find as a fact that the plaintiff knew of the 
written agreement or of it* terms, or had any notice of its pro
visions, other than what may be imputed to him from its régis-

7 699
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0NT- I ration on tin* 17tli February, 1913. No one has said that its
terms were diselosed to him, and, as (Jordon deposes that it is not 

1013 expressed in the way he understood his transact ion with the
---- defendant, it would be impossible to hold that, until it was re-

*t"vthv corded, the plaintiff had any notice other than of the fact that 
iki'Hknk. the defendant claimed to be entitled to an undivided quarter

;---- - . interest. Gordon and the defendant had never put their agrev-
ment into definite form until they signed the agreement, and 
they now differ as to whether their arrangement has been pro
perly expressed by the writing. It would be hard to impute to 
the plaintiff knowledge which neither of the parties themselves 
possessed.

If the notice of cancellation, therefore, given to Gordon alone, 
was properly given, and the action properly constituted, the 
effect of both is ended by the arrangement of the 22nd May, 
1913, and need not be further considered.

At that time, the plaintiff was well aware of the defendant’s 
refusal to join in the arrangement. The plaintiff wanted him 
to do so. and the quit-claim deed is so drawn as to include the 
defendant as a grantor. With that knowledge, the 
agrees with Gordon and Itrofman, and accepts a transfer from 
them of all the interest which Gordon had acquired under the 
agreement with the plaintiff of file 1st February, 1912: and. as 
part of the same transaction, resells to Gordon and his partner 
Itrofman a three-quarter undivided interest, retaining the re 
maining one-quarter interest and the sum of $1.000, which is 
treated as part of the original purchase-money, on the terms 
and in the way mentioned in the letter. That letter contains 
an authorisation from Gordon and Itrofman to the plaintiff to 
apply this money upon the defendant's one-quarter interest.

In my opinion, by becoming a transferee for valuable con
sideration from Gordon of the whole interest dealt with by the 
original agreement of sale, the plaintiff took that interest as a 
subsequent purchaser, and with the notice imputed by the 
Registry Act through the registration on the 17th February. 
1913. That the transfer was for valuable consideration cannot 
Ik* doubted; $3,000 was paid back, and a new transaction 
entered into which could not have been effective except upon 
the basis of the retransfer. In itself, this forms a valuable 
consideration for the grant.

The effect of this was argued before me by counsel. I do not 
tbink, however, that the rights of the defendant can be likened 
to those of a purchaser of part of a mortgaged property, whose 
right to redeem the mortgage over the whole property depends, 
as it seems to me. upon equitable considerations peculiar to the 
relationship, and largely resting on this fact, that the amount of 
the mortgage and interest is fixed, and remains a constant factor.

A4B
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not subject to fluctuât ion ; ho that the mortgager is not injured 0NT- 
or embarrassed by the working out ot' the equities between tin* s 
respective owners of the equity of redemption, who are bound 1013
to indemnify the mortgagor pro tan to. A sub-purchaser of ----
land and the original vendor are not in privity, and the former >rM),rln 
has no right to compel the latter to carry out tin- subcontract. Stkchkn* 
nor has the sub-purchaser himself any right under tin- original j.A.
agreement. It is a pun- matter of contract and not of equities, 
unless the original vendor chooses to put himself in a position 
which gives rise to some new right: Ihjer v. /'a//# a# y 17401.
Barn. Cli. 100. Had tin- plaintiff remained in bis original posi 
tion of unpaid vendor upon tin- (Jordon agreement, nothing that 
occurred Is-fore the 22nd May, 101*1, would, in my judgment, 
have given rise to any enforceable rights against liiin by tin- de 
fendant, except perhaps tin- right, on offering to perform Un
original contract, of asking the plaintiff to do so on his part.

1 am not unmindful of the ease of Fniwitk v. It n I man 
1869), L.R. 0 Kq. 165; which, however, is treated by all tin- 

law-writers who have mentioned it—except Williams, 2nd ed. 
as depending on tin- fact that the vendors bad precluded them 
selves by tin- course they had taken from objecting to the sub 
purchaser’s action : see Fry on Specific Performance. 5th ed., p.
85; Kiigdcn on Vendors. 14th ed.. p. 232 ; Waterman 
on Specific Performance, p. 83. Dart on Vendors and 
Purchasers. 7th ed.. does not mention the case. In Wil 
lia ms on Vendor and Purchaser. 2nd ed., p. 571. it is 
pointed out that WimmI, V.-(\, in Itrowm v. London 
Xtrropoli* Co. (1857). 6 XV.li. 188. In-Id that specific per 
forma nee of an agreement to sell lands was enforceable 
by the assignee of a portion of the pu reluise-money, upon 
tin- ground that lie was asserting the vendor’s rights; and 
the writer continues : "‘The same rule appears to be applicable 
in the ease of the acquisition by a third person from the pur
chaser of an estate or interest in the land sold;” citing Dipr v.
Vulhnnj, llarn. (3i. 160. 16!). 170; Shaw v. Cost* r (1872), L.R.
5 II.L. 321 (where, however, the plaintiff was liquidator of an 
equitable assignee of the whole contract); and Fmwirk v.
Ilnlnnm. supra, in which In- notes that Itrowne v. London 
Xu ropolis Co., supra, was not cited.

Notwithstanding this statement, 1 can see very considerable 
difficulty in applying it as between a vendor and sub-pur
chasers from bis vendee of parts of the land, where the value 
of the whole property is subject to increase or decrease, and 
the rights of the various parties cannot Is- dealt with as in mort
gage cases, where the amount of the mortgage is stable.

Hut. dealing as lie did and becoming a purchaser from 
(lordon of the «-quitable interest which (Iordan had under the

0—Ut D.I..K.
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ONT. original agreement, he has put himself in a position similar to 
s 0 that of any other transferee of land with notice that his
1913 vendor had previously agreed to sell it to another party. He
---- heroines hound to carry out his immediate vendor’s bargain.

Strathv (Jordon’s agreement was to convey the fee simple in a one- 
Stephknh. fourth interest to the defendant ; and Gordon had a right, 
„ — A upon performing his contract with the plaintiff, to acquire that 

fee. The plaintiff has in effect released Gordon from that 
performance, i.r., the payment of the money properly attribut
able to it. Does this fact enable him to avoid what otherwise 
seems his clear liability?

1 do not think so. The effect of the quit-claim deed as a 
conveyance was to transfer all Gordon’s interest in the lands, 
and it resulted in his being relieved of the liability to pay for 
them. But it could not operate to convey the interest of the 
defendant, which was to get the fee from Gordon, on payment 
of the stipulated amount. The notice to the plaintiff through 
the registry office was of the defendant’s full rights (Oilleland 
v. Wadsworth (1877). 1 A.R. 82; Gray v. Couyhlin (1891), 
18 S.C.R. 553); and, when the former acquired Gordon’s 
equitable interest, he could only merge it effectively with his 
legal interest by relieving Gordon from the payment, upon re
ceipt of which that interest was to be conveyed to Gordon. He 
could not release Gordon, while acquiring Gordon’s entire 
interest, so as to prejudice the right which Gordon had given to 
a third party. And, under the circumstances, and having by 
bis dealings rendered it impossible for the defendant to perform 
the original contract, I think that the plaintiff became liable to 
perform Gordon’s contract with the defendant, upon assuming 
the position of a purchaser with notice: FI inn v. Fountain 

1889), 37 W.R. 443; Chestcrman v. Gardner (1820), 5 Johns. 
( h. X.Y.) 29; Mrux v. Matthy (1818), 2 Swans. 277; Taylor v. 
Stibbert (1794), 2 Ves. Jr. 437; Lightfoot v. Heron (1839), 3 
Y. & C. Ex. 586; Frilly v. Garnett (1872), Ir. Rep. 7 Eq. 1 ; 
Waldron v. Jacob (1870), Ir. Rep. 5 Eq. 131.

But, that being so. his only liability is to perform Gordon’s 
contract according to its terms ; and he is, therefore, entitled to 
the protection of all the stipulations therein : (YKcrfc v. Taylor 
(1851), 2 Gr. 95.

By the terms of that agreement, $1,175 was due on the 1st 
August, 1913, with interest, and it is provided that, in default 
of payment of any of the instalments, the vendor may, at his 
option, on giving thirty days’ notice, cancel the agreement.

No such notice was given, and the writ herein, if it could 
be treated as equivalent to such notice, was issued on the 18th 
August, 1913.

I intimated at the opening of the case that I might add
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Gordon as a party defendant, if, upon the facts and law, it 
turned out that he was a necessary party. In view of the 
opinion of an experienced Judge in Edison tV Swan United 
Electric Light ('o. v. Holland (1889). 41 Ch. 1). 28,* 1 propose to 
exercise what I think is the right of the Court to add Gordon as 
a defendant, under the powers conferred by sec. 1(1 (/# ) of the 
Judicature Act, 1913, 3 & 4 Geo. V. ch. lit, and by the Rules of 
Court—see Rule 134. This works no injustice to him, as his 
counsel supported the defendant's counsel in his argument, and 
it cannot prejudice the plaintiff to have Gordon before the 
Court when his rights ns grantee from Gordon are being dealt 
with

1 do not see any valid reason for refusing specific per
formance of the agreement. The defendant, however, is well 
in default ; he has accepted the title, but has made no tender 
of money nor of a conveyance: and. being in default, can only 
obtain specific performance on paying up the instalment and 
interest in arrear. I think that he should be held to the offer 
made in his pleadings to pay the whole ; and judgment will go 
for specific performance against the plaintiff on that basis.

Under the circumstances, I am fully warranted in giving no 
eosts. except that the defendant must pay the casts of the third 
party up to and including judgment. There was, in my opinion, 
no justification for the claim against the third party, who was 
entirely ignored by the defendant, and never asked to perform 
the contract made between him and the defendant. Nor am I 
satisfied that the claim put forward against the third party is 
properly the subject of a third party notice, under our Rules, 
in the circumstances disclosed in evidence.

Judgment for defendant.

FREDETTE v. GRAND TRUNK R. CO.
Quebec Court of Itrvinr, Sir ('. /*. Da ridnon. Trllier. a ml

(Irxushit hls. .1.1. September 20, 1913.

I. Railways <9 III) 7—7f>)—Kibes—Locomotive of another company
WITH RUN SINK RIO II TS.

If the operating railway company contracts to give another railway 
i-ompany concurrent running rights over its line, it must In* taken 
to lie “making use of" tin locomotive of the company having such 
running rights within the Meaning of sec. 29H of the Railway Act. 
R.S.C. 1909, ch. 37, sec. 298. so as to tlx the grunting company with 
liability for «lamage caused by sparks from a locomotive of the other 
company while using the line of the granting company.

| Lemire v. Quebec and Lake St. John U. Co.. 3 Que. S.C. 192. re
ferred to.]
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'See per Lindley, L.J., at p. 34.
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Appeal li.v way of review from the judgment of the Su
perior Court. Monet, J.

The judgment below was confirmed.
Datum, mid Fortin, for plaintiff.
/'. A. ('hasHc, K.C.. for defendant.

The opinion of tin* Court of Review whs delivered by
Greensiiields, .1.: The plaintiff obtained judgment against 

the company defendant for the sum of $115. In bis declaration 
he alleges that on or about December 1D. 11108. a fire ignited 
by a locomotive running over the line of the defendant’s rail
way. caused damage to bis adjoining property, viz., a wooded 
piece of land about four and three quarters acre# in extent, the 
damage amounting to lie alleges that tin* damage was due
to the fault and negligence of the company defendant.

The defendant company denies all responsibility, and es

pecially alleges that no fire was. at the time charged in the 
plaintiff's declaration, and at the place mentioned therein, set 
by any locomotive belonging to the defendant; that at the time 
ami place in the plaintiff's declaration mentioned, the defendant 
company’s right of way was free from dead or dry grass, 
weeds or other combustible material, and the defendant com 
pany disclaims all responsibility.

The plaintiff's title to the property mentioned in his declar
ation is established. The existence of a lire on bis property at 
any rati- on September 20. 1908, is in like manner clearly 
proved; resulting damages to a greater or less amount is shewn 
by the proof. The first question calling for a decision, is 
from what cause did the tire originate! ami that question be 
ing answered, if. indeed, it can Is* answered from the proof, 
comes the second question: Is the defendant company responsible 
for the damages caused by the fire. and. lastly, the fixing or 
determining tin* quantum of the damage.

111 is Lordship here sums up the evidence on the origin of 
the fire, and finds it was started by an engine passing on the 
defendant company’s line, lie then proceeds as follows.]

Arriving, then, at this conclusion, we come to the considéra 
lion of the defendant company's second defence, viz... that, even 
if the fire originated from the engine passing immediately be 
fore the fire was perceived, that engine was not the property 
of the defendant, the (îrand Trunk railway, ami the defendant 
company is not responsible. It would appear that, under cer
tain arrangements existing between the defendant, the Grand 
Trunk R. Co. and the Delaware & Hudson R. Co., the engines 
of the latter run over the line of the company defendant, and. 
says the defendant, no act of negligence has been proved, ami
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tin* engine not belonging to tin* defendant, sec. -98 of the Rail
way Act does not apply, and. in the ahsenee of negligence, the 
defendant company cannot he condemned. Sec. 298. which was 
enacted in 1999. reads as follows:—

Whenever damage i* canned to crop*, lamia, fence*, plantation* or 
huihling*. ami their content*, hy a lire *tart«*<l by a railway locomotive, 
the company making u*e of *uch locomotive, whether guilty of negligence 
or not. shall he liable for such «lamage, ami may lie *ued for the recoven 
of the amount of *uch «lainage in any Court of com|»ctciit jurisdiction.

QÜK

C.R
191.1

I*’kki»kttk 

(. T. It Co
GronihlHili. J.

Now. it will In* observed, that the statute in no way refers 
to. or puts in question, the ownership of the locomotive. “Mak
ing use of such locomotive” is the expression employed. If a 
railway company under a contract for a consideration gives to 
another railway, running rights over its line, and such other 
railway runs a locomotive in virtue of such contract, is not 
that, in the sense of the law. a making use of such locomotive? 
I cannot give the restricted interpretation to this article placed 
upon it hy the defendant company. I believe that any railway 
company that permits a locomotive to run over its road is 
making use of that locomotive in the sense of the law. I should 
hold the article to apply.

As to the damages, the learned trial Judge had placed them 
at tllô, and though that amount might lie open to a difference 
of opinion, I cannot see any reason to disturb tin* finding and 
should confirm the judgment.

Lnniri \ (fin Inc anil l.aki SI. John /«'//., 9 (jue. S.C. 192. 
The Court of Review presided over by Judges Casault. Kouthier 
and Andrews, held, that the company which had tin* manage
ment of a railway line, whereof it had the undivided ownership 
with another company, is responsible for the damages resulting 
from fires caused hy tin* engine of either company, sauf re
in a rs. Says the judgment :—

'Hit1 fact that tin* ili‘fi'ii<lant alum* luul tin* alwolute control of that part 
"f tin* roml which Mongul to two. i* *ulticiciit to vwtabliult it* r«**pon 
'ihility. having it* recourav again*! tin* other; lint if tin* r«**pon*ihility i* 
nut absolument solidaire, eat in aoliiluin against each of the proprietor* or 
If-HfCH ill common of the thing which canned the damage. Ami thi* rule 
■ «light, alwivo everything, to receive it* application in a earn* in which it i* 
almost impossible for the per*on who ha* mifTered damage* to *ay in the 
haml* of which of tin* two partie* tin* thing was which cau*ed tin* «lamage. 

The judgment is confirmed.

A inn a! ilisniissnl.
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McGOWAN v. WARNER
Court, Marker, C.J.. Landry. McLeod. White, and 

•rtf, ,1,1. September 10. 1913.

1. Ma Him and servant (§11 A 4—711 — Safety of appliances
GUARDINO DANOEROL’R MACHINKRY.

Where there in evidence of négligence on the part of the employer 
compnnv as regard* the guarding of machinery for the safety of cm 
plovces* a* reuuired by statute, yet no recovery of daniagi** for the 
death of the employee from coming in contact with the machinery can 
take place without evidence to connect such negligence with the ac-

I ll -ltr/m V. I.umlnn an,I *11. It. fa.. 12 A C . 41. upflifl î *•»«* 
v llahrr. | ISM I A.C. 326: Jamirnoa V. Marri». 3.1 I an. N.l .11. «25: 
and Mar,hall v. Moire»». 24 O.l. ll. 522. rrlrrrr.1 Ui.|

Motion to art aside tin* vvnlict lor tin* plaintiff anil to enter 
» verdict for the defendant or for a new trial, or for reduction 
of damage».

A new trial was ordered.
The action was brought by plaintiff as administratrix of the 

estate of her deceased husband for damages for the husband’s 
death, from injuries sustained while employed in defendant s 
sawmill. The plaintiff alleged negligence of defendant in leav
ing a revolving shaft in the mill unprotected as the cause of 
injury and sued, both under Lord Campbell’s Aet and the 
Workmen's Compensation Act (N.B.).

H. Taylor, for defendant.
/). Multin, K.C., for the plaintiff. <outra.

Barker, C.4. : This is an action brought under Lord Camp- 
hell’s Aet lor the recovery of damages sustained by the death 
of one James McGowan, the plaintiff’s husband, caused, as is 
alleged, by the defendant’s negligence. It was tried before 
McKeown, J., and a jury, and on the answers to questions, a 
verdict was entered in favour of the plaintiff. It seems that, in 
the year ltlll, and for some fifteen years before that, the de 
ceased was in tile employ of the defendant, or other mendiera 
of her family, as a mill-man in a steam sawmill at St. John. 
The accident which caused his death took place on September 
11. ltlll. The mill commenced cutting that year about the 
middle of April, and during the season up to the time of his 
death, the deceased worked on the lath machine, which was 
placed on what I may call the main floor of the building. In 
the flat below, at the aide of the building, was a small recess or 
sort of alcove and through this was an iron shaft some three 
inches in diameter running parallel to the side of the building 
and about three feet from it. The lath machine was driven 
by means of a belt connected with the shaft at about the 51

23



15 D.L.R. | McGowan y. Warner. 135

of this recess, leaving about two feet of tlu* shaft on either side 
of the be t expose unprotected. This shaft carried connec
tions with other parts of the machinery : and of course when the 
mill was working revolved with great rapidity. In the ordin
ary work of the lath machine, it became necessary for some one 
—sometimes two or three times in a day, sometimes once in two 
or three days—to go down to this shaft to adjust this belt or 
something of that nature. Certainly two ways were provided 
for getting from one Hat to the other, and so far as the evid
ence goes, neither of them was either difficult or dangerous. A 
shorter and more convenient road seems to have been used by 
the mill-men during the season of Util, up to the date of the
accident. In the side of the g and the .......
I have spoken of, was an opening some two or two and a-half 
feet square, and outside of the building, and a short distance 
out from it was a platform some five or six feet high from which 
there was a ladder to the ground. Ity walking up this platform 
you were able to reach the upper storey. So that a man at the 
lath machine requiring to go down to the other flat could go 
down this platform down the ladder, go through the opening 
and find himself in a space about five feet wide and three feet 
across, and in order to get to the part of the building
his business required, to crawl under this swiftly revolving 
shaft which was between two or three feet from the ground, 
or climb over it in a space only two feet or so from the belt. 
On the day of the it became necessary in the course of
his work for McGowan to go down below, and he went by tin
way I have described ; lie was caught in the revolving shaft or 
belt and killed. lie was alone at the time and there is no one 
to tell precisely how the accident happened—whether he was 
caught in attempting to pass under or over the shaft. Many 
of the mill-men were examined at the trial. They all seem to 
have been employed for a long time at this mill, and tlv-ir testi
mony is that before the mill started in April, alterations had 
been made in some of the outbuildings ; the platform 1 have 
mentioned had been movi * when they went to work in April 
the platform and ladder were found as I have described them. 
From that time on when the men required to go down below as 
I have stated, they went by this new way as being shorter ami 
more convenient, in fact the jury found on evidence that I 
think warranted their conclusion that the use of this means of 
reaching the lower flat was general, by the deceased and all 
the mill-men, and that it was known and acquiesced in by the 
defendant or those in charge of the mill for her.

The negligence relied on and for which the verdict seems 
to have been entered and the damages assessed, is, that at com
mon law. the defendant was under a duty to furnish the de

ll. B
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N. B. ceased «is his servant with sufficient and proper and safe macli- 
s ^7 iiiery, and that under the New Itrunswiek Factories Act, 11105,
1913 5 Kdw. VII. ell. 7. see. 16 (a). all dangerous parts of mill gear-
---- ing, etc., are required to he. so far as practicable, entirely

McGowan guarded. It is alleged that, in not having the machinery pro- 
Wahnkh. tected. the defendant disregarded both her common law oh- 

---- . ligation and her statutory dutv. and in that wav was guiltv
1 1 1 • i • . ■. . ,ot negligence to the plamtili s intestate, which was the cause ol 

the accident. The plaintiff's contention was not that this shaft 
was dangerous so as to require protection if the premises were 
used as apparently had been originally intended, hut that when 
the owner made or approved of the men making a regular 
thoroughfare of this passage, involving, of necessity, passing 
tills shaft either by going over or under it, she thereby created 
a condition of things, which, as between her and them, rendered 
the machinery dangerous, and therefore it became her duty to 
have it guarded.

The defence set up—or at all events, the one to which I 
deem it necessary to refer on this present motion—is that the 
deceased himself contributed to the injury by his own negli
gence or was the sole cause of it by his reckless exposure to 
tin* danger or incurred the risk voluntarily, and knowingly, and 
assumed the responsibility himself. As to those defences, the 
onus of proof is. in the first instance, at all events, on the de
fendant : per Lord Watson in Wakelin v. London and S. IV. 
Ity. Vo., 12 A.C. 41. at 47. In order to discharge this onus, it 
was important for the defendant to prove that, when the acci
dent occurred, the deceased was in tin* act of passing over the 
shaft and not under it. The jury found that it was safe to go 
under, but dangerous to go over. Kenney, the factory inspector 
who had inspected the premises, said that the one was one hun
dred per cent, more dangerous than the other. And Trecart in. 
one of tin* mill-men. who had worked in this mill for years and 
knew all about this part of the premises, said that for a man 
to attempt to go over the shaft as McGowan was dressed that 
day. was “committing suicide.” In addition to this Trwartin 
states that the men who worked at the lath machine wore a sort 
of apron made of “bagging.” and over that a leather apron 
which came down below the knees. He says lie saw the de
ceased that morning just as lie was going down and he had his 
aprons on. And it is clear that he had them on at the time of 
the accident because the remnants of them were with the body 
immediately after the accident took place. Trecart in was asked 
this question : “If a mail attempted to step over a revolving 
shaft with an apron of that sort on would it be likely to catch 
in the shaftf” Ilis answer was, ‘‘Commit suicide.” On his 
re-examination he was asked this question : “You say that if a



15 D L R. | McGowan v. Warnkr. 1:17

man with an apron on was to attempt to step over that revolving 
shaft in front of the window lie would commit suicide?” A. 
“The next tiling to it. That is the way it would look to me.”

“It would he so manifestly dangerousA. “Yes. that it 
would he almost impossible to do it without getting caught." 
We therefore have the defendant, in order to establish her de
fence seeking to prove some or all of the following facts. ( 1 
that the deceased was guilty of negligence in going down by 
this passage, dangerous and unprotected as he must have known 
it to he. when two other ways were provided which were free 
of danger: (2) that if he did go by that way he was guilty 
of negligence in choosing the dangerous method of going over 
the shaft, which was admittedly dangerous, when there was no 
necessity for it. instead of going under the shaft, which was 
comparatively free of danger, and (8) that the deceased, by 
going over the shaft materially added to the risk by doing so 
with his apron on. making his conduct a gross piece of reckless 
ness without excuse, for the results of which the defendant was 
under no liability. In order to obtain a linding by the jury on 
this point, the following question was asked them at the defen 
dant's instance, “In what way did the accident to the deceased 
occur? And how did the deceased come in contact with tin- 
shaft or belt?” The answer was. “We do not know.” Taken 
literally, this answer is no doubt true, but it is altogether irrele
vant and entirely useless for the purpose for which the ques
tion was naked. I cannot but think the jury in some way mis
conceived their duty for it seems to me quite impossible that 
any intelligent jury can have answered all the questions they 
have answered without having formed some conclusion from tin- 
evidence. and the inferences naturally to be drawn from it as 
to the precise way the accident happened. It is not a case of 
men- conjecture as well found one way as another. That tin- 
deceased had this apron on is expressly proved, and it was on 
him when found, immediately after tin- accident. It is a men* 
matter of common knowledge or common sense whether or not 
clothing like that would he an important element of danger in 
climbing over a revolving mill shaft with a belt attached to 
it in a narrow contracted space such as the one in question. 
Then, as to the question whether the accident happened when 
the deceased was going ox - the shaft or under it. the position 
of the body and the condition of the clothing as found im
mediately after the accident, are facts from which inferences 
may fairly bo drawn. And in addition to this we have the im
probability of an accident happening in a place practieally 
free of danger as against the probability of its having happened 
in a place one hundred times more dangerous. These inferences 
are to be drawn, and the facts found by the jury, hut, in my

N. B
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N. B opinion, it would bv a miscarriage of justice to act upon the
s.c.
1913

answer given by this jury as a finding on the question in any 
sense.

M<’( inWAN

Warner.

In Jamirson v. Harris, 30 Can. S.C.R. 625, Nesbitt, J., says 
(p. 631):—

We also fully agree that answers by a jury to questions should In-
given the fullest possible effect, and, if it is possible to support the same 
by any reasonable construction, they should Ik- supported. It must, bow 
ever, lie borne in mind that, where it is felt there lias been a confusion 
of the issues at the trial and it is doubtful whether the attention of the 
jury was given to the real point in issue, and the questions answered or 
unanswered because the jury say “Can’t answer,” leave the real question 
in controversy in doubt and ambiguity, the course of justice is best pro
moted by a new trial.

In Marshall v. (Imrans, 24 O.L.R. 522, an action was brought 
against the owner of an automobile for damages arising out of 
bis negligence which resulted in the death of the plaintiff’s bus- 
band. Hy a statute in force in Ontario where the 
accident happened it is provided that in ease of damage sus
tained by reason of a motor vehicle on a highway, the onus of 
proof that the damage did not arise from the negligence of the 
owner or driver of the motor vehicle is placed upon the owner 
or driver of the motor. The deceased was at the time of the 
accident unloading a load of gravel on the highway. His 
horses were frightened at the motor and ran away. The fifth 
question asked the jury was this, “Could Marshall, by tile ex
ercise of reasonable care and diligence, have avoided the acci
dent?” The answer was “No, not under the custom of un
loading gravel.” Harrow, J.A.. says (at p. 530) as to ibis an
swer :—

A mini cannot la- allowed to bv negligent at another’s expense larauso 
the lirst-named person complies with a custom. From tin- defendant, 
heavily handicapped in his effort to defend himself by an unusual onus 
the very utmost of care is apparently demanded. Is it too much, under 
the circumstances, when the facts tell, as they seem to do, so heavily 
against any corresponding care on the part of the unfortunate deceased, 
to demand that the jury shall at least answer tin- question of his contri
butory negligence plainly and without any attempt at or room for 
evasion.

Meredith, J.A., hh.vh (at p. 531) :—
Put upon the lowest ground, the defendant should have a new trial,

1 iccausc of the ambiguity of the jury’s linding on the question of contri
butory negligence.

After pointing out that the findings are insufficient for the 
proper determination of the question of liability, he says:—

It is sometimes said that, as the onus of proof of contributory negli 
gence is ii|Min a defendant relying upon that defence, he must fail in it
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unless tin* jury with sufficient clearness li ml it; hut that is surely er N. B.
nmenus; if a jury fail to Ihul all the facts necessary to determine the ^*^7
i|in-stion of a defendant's negligence, no one would suggest that the plain
tilT must fail ; whenever a jury fails to find all the facts needful for a __ _
determination of the rights of the parties, a new trial is necessary ; and McGowan 
there ran is» no difference between a plaintiff's and a defendant’s case in ®.
il,i, Wahnkk

In Rowan v. Toronto Rtf. Co., 29 Can. 8.V.R. 717, G-wynne, furner,c.i. 
J„ at page 732, is thus reported :—

A plaintiff to whom contributory negligence is imputed has a* much 
light to insist that the defendants upon whom the onus /ooham/i rests 
shall specify with as much certainty and prove the act or acts of negli 
genre relied upon, and that the jury should specify what is the act of negli 
genre of the plaintiff, if any they find, which contributed to the disaster, as 
the defendants have to insist that the plaintiff shall specify and prove lin
net or arts which lie relies upon as constituting the negligence of the de 
fendants charged as having caused the disaster ; and that the jury should 
find what negligence of the defendants, if any. was the cause of the neri 
dent in the ease submitted to them.

There are also objections as to the improper admission of 
evidence which entitle the defendant to a new trial. Take the 
ease of Kenney, the factory inspector. He was called as a wit
ness by the plaintiff, and seems to have given his evidence 
fairly and frankly. It seems that lie had also given evidence 
before the coroner at the inquest, held immediately after the 
accident took place. The plaintiffs counsel insisted on asking 
the witness whether lie had not made such and such a statement 
before the coroner. This was done repeatedly, notwithstanding 
the Judge’s opinion expresses more than once that the evidence 
was inadmissible. In some cases the object seemed to be to in
corporate the •statement made to the coroner as a. statement 
sworn to before the jury. In other cases the object seemed to 
lie to contradict his own witness, though no foundation had been 
laid to warrant, and the Judge so held. The evidence was ad
mitted contrary to objection ami contrary to the Judge’s op
inion. The same remarks apply to other witnesses. The effect 
of all this was to throw confusion about the issues and render 
the evidence uncertain. There must be a new trial.

McLeod, J. :—This is an action brought by the plaintiff ns j.
administratrix of the estate of her late husband James McGowan 
under Lord Campbell’s Act. and also under the Workmen's 
Compensation for Injuries Act for damages for the death of 
her husband.

The facts, shortly stated, are that the defendant was, in 
1911 (and I believe still is), the owner of a sawmill situated on 
Strait Shore, so called, in the city of Saint John, and there 
carried on the business of sawing and manufacturing deals,
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Lit lis. «-le. William K. Gunter was her manager and hud charge 
of the management and working of the mill. The deceased, 
•lames McGowan, was in the defendant’s employ and had worked 
in the mill in the employ of the defendant and in the employ 
of the former owners of the mill, for about twenty years, until 
September 11. 1911. w n lie was killed in consequence of his 
•lothing coming in contact with u revolving shaft in the mill 

tin* plaintiff alleges, through the negligence of the de
fendant. was not protected.

The deceased worked at the lath machine which was situated 
on the upper floor of the mill and which was driven from a 
shaft in the lower floor of the mill. This shaft was about 12 
or 14 feet long and ran along tin* side of the mill (about 2Vfc 
or 3 feet from the side of the mill). It was situated about two 
fret above a mud sill that ran along under it.

There wen* several pulleys on this shaft of different sizes, 
and on those several pulleys were belts running in different 
directions to different parts of the machiner)’ in the mill. On 
one of those pulleys was the belt that drove the lath machine 
on the floor directly above it. The portion of the shaft on which 
this pulley rested was in a recess or alcove about four feet or 
a little more in length ; one of the witnesses gives it as 53 inches. 
The pulley on which the belt that drove the lath machine was. 
was about in the centre of this recess and was about three inches 
wide. The belt driving the lath machine was about two inches 
wide.

In the side of the building opposite this pulley was an open
ing about three feet square and just above this opening n plat
form extended side of the mill and from this platform
there was a ladder down towards this opening.

The men working at this lath machine sometimes had occa
sion to go down to fix a belt of the lath machine, and it is stated 
in evidence, that they used this mode of going down because it 
was the shortest way.

The defendant claims that this was not a way that was pro
vided for going below, and it is alleged that the defendant did 
not know that the men were using it. However, the jury found 
that the men did use this way to go down, and that the defen- 
dan. or rather those in charge of the mill for her, knew it.

There were two other ways, at all events, that were safe 
to go down without any danger to the men. It was alleged that 
they were « little longer, but they were perfectly safe. This 
shaft and belt were not in any way protected.

On September 11. 1911. the deceased had occasion to go 
to the lower part of the mill to fix the belt that was driving the 
lath machine, and lie took this short way of going down, and 
somehow came in contact with the revolving shaft and was

8
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killed. No one saw the aecident, Imt he was fourni with his N. B.
clothes wrapped around tin* revolving shaft, and he himself s
had been killed. 1913

The witnesses for the plaintiff stated that it was safe for -— 
a man to go down and go underneath the shaft hut that it was xlv(iowa> 

not safe to attempt to step over it. In fact one of the witnesses Waknkk 
says, that to attempt to step over it xvliile it was revolving, was Mc7^ , 
practically to eonimit suicide. and the other witnesses all spoke 
practically the same xvay.

A number of questions were asked the jury and the answers 
to them all were in favour of the plaintiff. That is. they say 
that this xvas one of the ways provided by the defendant or per 
sons authorized by her, to go to that part of the mill, and that 
going that way was permitted and aequieseed in by the defen
dant, or those authorized by her, and that the defendant or 
those authorized by her knew it xvas used for that purpose, and 
they therefore say it was not a negligent act for the deeeased 
to select that route by which to go. They say that the deceased 
xvas killed by reason of defect in the condition or arrangement 
of the machinery, ways, pear or appliances of the defendant’s 
mill, and in answer to the second question I hex sax that defect 
was in von sequence of the shaft and belt being unprotected.

In answer to another question, they sax it xvas not a dan 
gérons act for the deceased to attempt to pass the revolving 
shaft under the conditions there existing, and that lie used 
reasonable and proper care in doing so. They also find the 
deceased xvas not guilty of contributory negligence. They fur
ther find that it was practicable to securely guard the shaft so 
as to make it safe for workmen crossing over it or under it 
In answer to another question, they say that it was safe to 
pass under the shaft but not over it. In answer to the folloxx 
ing question, put by the defendants counsel: "In what way 
did the accident to the deceased occur and hoxv did deceased 
come in contact with the shaft or belt,” they say. “We do not 
know.” They assess the damages at $3,200 and the learned trial 
Judge entered a verdict for the plaintiff for that amount. The 
defendant asks that a new trial be granted or a verdict entered 
for the defendant.

I have felt considerable difficulty in coming to a conclusion 
in this matter. The New Brunswick Factories Act, 5 Edw. VII 
eh. 7, see. Hi, sub-see. (a) provides:—•

All dangrrou* part* of mill graving, machinery, vat*, pun*. cauldron*, 
reservoir*. xi-IiccIm. tinmen, water channel*, door*, opening* in the lloor** 
or wall*, bridge* and other like dangerous structure* or place* ahull I** as 
far a* practicable securely guarded.

In this case the factory inspector was called and he said 
lie had inspected the mill, that this place was not guarded and
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it whh not practicable to gunnl it; but lie said lie did not know 
that it was used by tile men and that in fact Mr. Dryden, one of 
the men in charge of the mill, told him that it was not used by 
the men.

As I have said, the contention of the plaintilT is that it was 
i • roils, and it was unduly i‘ rous and very dangerous
for a mail to attempt to pass over it. the witnesses all
say that it was not dangerous to pass under it.

On the part of the defendant it is contended that it was 
not a way to he used at all; hut as I have said, the jury found 
that it was hi fact used, and that the defendant’s managers 
knew that it was used.

The defendant further says that the deeeased was guilty 
of contributory negligence which contributory negligence con 
sisted in attempting to use this place, practically knowing that 
it was extremely dangerous, especially if lie attempted to pass 
over the shaft.

There is no doubt that there is a statutory duty on the de
fendant to protect all parts of the machinery that are danger 
oun, and with which the men are liable to come in contact, hut 
it is equally true that, although it may not he protected, and 
this statutory duty may Is* violated, yet if the party knowing 
the danger and knowing that it is absolutely dangerous, does 
wilfully use it lie < recover.

I shall refer to just two cases, first, the well known case of 
Smith v. Itafa rt |189l| A.C. 1125, at ttôti. Lord Watson, in 
giving judgment in this ease for the plaint ill', says : —

On the other tin nil there are cases in which the work is not Intrinsically 
dangerous, hut i* rendered dangerous by some defect which it was the 
duty of the minder to remedy. In canes of that description, the relation* 
of the workmen to the peril are so various that it is impossible to lay 
down any rule regarding the operation of the maxim which will apply to 
them all alike, and I shall refer to two Instances only by way of Illustra 
tion. The risk may arise from a defect in a machine which the servant 
has engaged to work, of such a nature that his |»eraonal danger and von 
sequent injury must Is* produced by his own act. If lie dearly foresaw 
the liklihood of such a result, and, notwithstanding, continued to work. 
I think that according to the authorities. I.......light to Is* regarded a*

And in the ttume chhc Lord Ilcntclicll, 118911 A.C., tit 961. 
says, also giving judgment for the plaintiff :—

'I here may Is* cases in which a workman would Is* precluded from re 
covering even though the risk which led to the disaster resulted from the 
employer's negligence. If, for example, the inevitable consequence of the 
employed discharging his duty would obviously Is* to is'casion him per 
sonal injury, it may Is* that, if with this knowledge he continued to per 
form his work and thus sustained the foreseen injury, he could not 
maintain an action to recover damages in respect of it. 8np|iose, to take
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lia- certain loss of a limit. It may In- that if he. notwithstanding this, per 
formed the operation, la- could not recover damage* in reaped of such a
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I refer to this been use I think the findings are not suffi- ^ r 
vient to warrant ns in sustaining this wnliet. Il is important A_|jNM<
to know how the aeeideiit happened. We have it i-i evidence ...... . 1
from praetieall.v all tin- witnesses that it was safe for the de 
••eased to pass under this revolving shaft and that it was prac
tically impossible for him to pass over it in safety while it was 
going. The jury expressly say in answer to the question to 
which I have referred, they do not know in what way the aeei 
• lent to the deceased occurred. It s«*ems to me that before the 
defendant van he held liable it must be found that the injury 
was occasioned by the negligence of the defendant, and. where 
contributory negligence on the part of the person injured is 
pleaded, it must be found that the person injured was not 
guilty of such negligence as contributed to the accident, but 
the onus of proving such contributory negligence in the first 
place rests on the defendant. It is true the jury have found that 
the deceased was not guilty of contributory negligence, but they 
also, in answer to a question say that they do not know how the 
accident occurred. If the jury cannot find how the accident 
occurred, I do not sis* how they can find that the d<wast'd was 
not guilty of contributory negligence. The jury has found 
that it was safe to go under the shaft but not. safe to go over 
it. and the evidence of the plaintiff's own witnesses is that to 
step over it while it was revolving was practically to commit 
suicide.

Without wishing to express any strong opinion on the evid
ence, it seems to me that there was evidence on which the jury 
could have come to a conclusion in what way the accident 
happened, and this they have not done; they have simply said 
they do not know how the accident occurred.

In Wakdin v. I.ondon and S.W. It. ('a., 12 A.(\ 41, I read 
from the hcadnotc -

Tlie ilrml ImmIv of a mini wa* fourni on the line lof tin* railway i near 
tliv level (running, at night, the man having lieen killed hy a train which 
carried the iihiiiiI head light*, hut did md whi*tle or otherwise give warn 
ing of it* approach. No evidence wa* given of the circunmtance* under 
which the deceased got on the line. An action on the ground of negli 
gcnce having l*«en brought liy the administratrix of the dcceaned, the jury 
found ■ verdict for the plaintilT.

This verdict was set aside by the Court of Appeal, and on 
the ease coming before the Mouse of Lords, it was held, affirming 
tile decision of the Court of Appeal
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(liai wen a*Huming thut without «ImdingI that there wh* evidence of neg 
ligeiht on the part of tin* company, yet there wan no evidence to eonneei 
Hiicli negligence with the accident, that there wa* therefore no caw to go 
to the jury, and that the railway company wiih not liaIde.

I think Unit there should In* a new trial. Then» was objec
tion taken to tile admission of a good deal of evidence given 
on the part of the plaintiff. The evidence appears to have 
been pressed in against the opinion of the learned Judge. With
out going over that fully. I think there was a good deal of 
evidence that was improperly admitted.

Landry, Wiiitk, and Harry, JJ„ agr.... I.

Stir trial onli n */.

REX v fi/MBLE ROBINSON FRUIT CO. Ltd

Ontario Sii/nrnir Court, Miiltlh ton. •/. Ih-rruilai Itll.l,

I Aiiknn III 15)—Ai.ilx I.aimiik Ai i ll'xx.)—Defence of noi.iiti 
IXii TO FX'TKB VAX ADA vndek contract.

It i* an ulleiiee under the Alien Ulnuir Act. ll.N.V. 191H1. eh. II". 
fur a HiiliHidiarx company incurpurated under Ontario law. hui oper 
nting under the control of a foreign company with headquarter* in 
the V.N.A., to Holieit the bringing into Canada of an American eiti 
/.en to take charge of it m fruit eomniMon linainen* an ma nager.

Motion by the defendant company to ipiasli a magistrate's 
conviction.

The motion was refused.
II. S. Whih, for the defendant company.
./. If. I'artirrifiht, K.C., for the magistrate. 
t'. .1. HitIsim, for the prosecutor.

Mlni)l.ETON, J. :—Motion to quash a conviction made by J. T. 
Mackav, Police Magistrate at St. Mary’s, on the "J4th November. 
191J, for that the accused did knowingly encourage or solicit the 
immigration or importation of one Carl J. Sanders, then being 
an alien, to perform la hour or services in Canada for the accused, 
under a contract or agreement made between the accused and 
the said Sanders, previous to his lieeoming a citizen of Canada.

Two questions of importance were argued. A number of 
minor objections were taken which either have no foundation or 
are correctible by amendment.

It is argued that, inasmuch as the Alien La hour Act, R.S.c 
1ÎMHÎ eh. 97. under which this prosecution took place, provides 
that the Act shall apply only to immigration from such foreign 
countries as have in force a law applying to Canada “of a char 
ni ter similar to this Act,” it must lie shewn that in the United 
St-tes there is in force a law of a character similar to this .Vt.
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The* law in force in the United States was proved at the trial. 
That Act is not in all respects similar to the Alien Labour Act. 
hut it is of a character similar to the Act in question, because it 
prohibits, in almost precisely the same terms as our statute, the 
immigration or importation in the United States of “contract 
labourers.” “Contract labourers,” by an earlier section, are 
those who have been induced or solicited to immigrate to the 
United States by offers or promises of employment, or in con
sequence of agreements, oral, written, or printed, express or 
implied, to perform labour in that country, of any kind, skilled 
or unskilled.

The point most strongly argued was that, under the cir
cumstances, what was done was not an offence against the 
statute. The accused is a subsidiary organisation, subordinate to 
the Gamble-Kohinson Commission Company, an organisation 
carrying on business at Minneapolis. The accused company is 
incorporated under Ontario law, but appears to be really oper
ated from Minneapolis. Negotiations took place in Minneapolis 
between Sanders, who is an American, and the officer* of the 
commission company, looking to the employment of Sanders as 
manager of the business of the Ontario company, in place of 
Duncan, who was retiring from that position. Duncan was a 
stockholder, and it was understood that Sanders should take 
over his stock. Before Sanders left Minneapolis, he received a 
letter from the Ontario company, signed by Mr. Ross A. Gamble, 
its president, to the manager of the Royal Bank at Sault Stc. 
Marie, introducing him as “Mr. Carl J. Sanders, who is to suc
ceed Mr. K. 0. Duncan as manager of the Gamble-Robinson Fruit 
Company Limited, in your city. Mr. Sanders will have full 
charge as soon as the audit has been made and everything is 
turned over by Mr. Duncan.” This is followed by a direction 
to the bank to honour the cheques of the company signed by Mr. 
Sanders.

In view of this, it is impossible to say that there was no evi
dence upon which the magistrate could find that there was u 
contract or agreement between the company ami Sanders for his 
employment, previous to his becoming resident in Canada.

The motion fails, and 1 dismiss it with costs, to lx* paid to the 
magistrate, which I fix at I make no onlcr as to the in
formant ’k costs.

ONT.
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.1lotion refuted.
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HILL v. STARR MANUFACTURING CO

Sora Scotia Supreme Court. Sir Charles Toicnehend, C.J., Meagher.
Ifunscll, l.ont/ley. ami Ditehie, ,1.1. December 13. 11)13.

1. ( OHI’OHATION N A XII VOMI'ANIKH ( # II—24 ;—ItKOHUANIZATlON — SALK OK
UNUKKTAKIRO—TAKING SHARKS IX PROPONED XEW COMPANY.

Wliern u compuny’H power to sell it* undertaking is controlled by 
a atututc declaring that it may sell, lea ne or diapoae of same "for 
Hiicli consideration as the company may see lit, including cash, shares 
wholly or partially paid, Immls, debentures or securities of any other 
company carrying on or formal for the purjaise of carrying on any 
business capable of Is-ing conducted so as directly or indirectly to 
lienefit this company," a sale to a speculative buyer for shares in a 
company not yet formed, but intended to be organized but for which 
new company the buyer docs not become a trustee, is not within the 
statutory power, and the company may be restrained at the suit of a 
dissentient shareholder from carrying ont a resolution accepting a 
proposition of sale on such terms.

2. « OHIHKA1IOXS AND ('OKII*A \ IKK I $ IV It—30)— I'oWKH TO AC'IJt’IRK STOCK
IN OTIIKR COM PA NIKS.

A power by statute or charter, purporting to authorize a com 
puny to sell it- entire undertaking does md alone give a power to 
sell for shares in a not I r company; there mn-t lie express words to 
give that power. (Per Ritchie. .1.)

Appeal by < le fendant in an action brought by plaintiff, a 
shareholder in and one of the directors of the defendant com
pany, for a declaration that a resolution passed by a majority 
of the shareholders at a meeting called for that purpose accept
ing a proposition for the sale of the property, plant and assets 
of the company to the firm of J. (’. Mackintosh & Co., for shares 
in a newly incorporated company (to be formed) was not a 
special resolution within the meaning of sub-see. 3 of sec. 3 of 
eh. 192, of the Acts of 1903, and was not passdd by a vote of not 
less than two-thirds of the shares represented at a meeting of 
the company specially called for that purpose. Also for a de
claration that the agreement entered into for the purpose of 
such sale was ultra vires the company and was unreasonable, 
unfair to and oppressive upon the plaintiff. Also to have the 
interim injunction whereby the company was restrained until 
after the trial of the action from carrying into effect or acting 
upon such resolution made perpetual.

liy agreement of the parties, the application for the injunc
tion, which was heard by Drysdale. J„ was treated as the trial 
of the action.

The learned .fudge in granting the motion for the injunction 
based bis decision upon the ground that the contract attacked 
was not one authorized by the legislature inasmuch as it did not 
disclose any completely formed corporation or intended cor 
parution to which the side was to he made.
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II. Mcllish, K.C., C../. Burchcll, K.C., and ,/. L. Ralston, for N. s. 
appellant.

7\ U. Rogers, K.C., and ,/. Tern II, for respondent. 1U|;t

Sir Charles Townsiiend, C.J., concurred with Ritchie, J.
Starr Mu.

Meagher, J. :—I have prepared a short opinion reaching Co 
the same result. um£m. j

Ri shell, J.. concurred with Ritchie, J. Buwl1

Lonuley, J. (dissenting) ;—The learned Judge in his judg 
ment finds that the special Act of 1013, eh. 170, in so far as it 
contemplates making a consideration for the sale of the bonds or 
securities of any other company directly intended, by the said 
Act, to indicate that such other company should be one either 
carrying on or formed for the purpose of carrying on a business 
capable of being conducted for the benefit of the defendant 
company. The contract of sale here, however beneficial to the 
defendant t npany’s shareholders cannot, in my opinion, be 
said to disclose any such completely formed corporation or 
intended corporation, and 1 am of the opinion that such con
tract is not beyond the limited powers of sale conferred upon 
the defendant corporation

Two eases were cited by the counsel for the defendants, 
which, in my mind, distinctly afford authority for a statement 
of a différent proposition. My impression is that a company 
to he formed by the parties entering into the agreement and 
undertaking to form such a company, can enter into a prelim
inary arrangement with the company for its sale and transfer.
See Ambler v. Gordon, 119051 1 K.B. 417, at p. 419. This seems 
rather to overrule the doctrine laid down by Drysdale, J.

In regard to the contract being oppressive, I am entirely 
averse to any such view. The contract seems a reasonably fair 
one and places the holders of the company in a better position 
than before it was entered into, as an overwhelming majority 
of them have determined. The plaintiff, for his own reasons, at 
the last stages opposed the transfer, lie owns a considerable 
number of shares, but these did not in any way affect the re
sult. and I think that this is a case in which the two-thirds 
majority of stock binds the other third. I see no element of 
fraud or oppression entering into it. The appeal should be 
allowed with costs.

Ritchie, J. :—A majority of the shareholders in the defen siu-iue. i. 
dant company have entered into an agreement with J. C. Mack 
in tosh & Ho., to sell to that firm the undertaking of the com-
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|rmiy. All injiiiii'tiun wan gran tail by Mr. .Inal lev Dryadale re- 
slrniiiiiig (until after the trial or further order) the defendant 
company from carrying into effect the special resolution of the 
company to sell to .1. ('. Mackintosh & Co. By consent of par 
ties, the decision of my brother Drysdale is treated as the judg 
ment on the trial. It is sought by the plaintiff, who is a dis 
sentient shareholder to make this injunction perpetual. He also 
asks for a declaration that the agreement is ultra rira, and un 
reasonable, unfair and oppressive upon him. My brother Drys 
dale basin bis decision entirely upon the ground that the pro 
posed sale is not within the power of sale given to the com 
pany by the Legislature. Such powers are defined in eh. 17!l. 
see. 1. sub-sec. 2 of the Statutes of N.S., 1913, as follows;—

Tin» company may sell. Icasu or otherwise dispose of the plant, pro 
pert y, franchises and undertakings of the company or any part thereof foi 
*iich consideration as the company may sis» lit. including cash, shares, 
wholly or partially paid up, Isolds, debentures or securities of any other 
company carrying on or formed for the pur|Hise of carrying on any busi 
ness capable of ls»ing conducted so as directly or indirectly to benefit thi*
■ nnpany.

The section which I have quoted, repeals and is substituted 
for sub-sec. 2 of see. 2 of ch. 1D2 of the Acts of 11)02, which 
si gave the company the right to sell or lease its good 
will, property and rights. Sec. 2 of eh. 11)2, is further amended 
by adding thereto the following sub-section :—

In the event of a sale, lease or disposition under the provisions of 
ibis section, the company may. after paying or providing for payment 
of all its debts and liabilities, distribute the surplus proceeds of such sale, 
lease or disjMisition. namely, the cash, shares (wholly or partially paid 
up). Ismds. dels'iitlires or securities, received as consideration for such 
sale, lease or di»|Hisition in specie among the holders of shares in this 
company, according to their rights and interests, and such holders are 
authorized to accept and hold the same.

If the sale in to he made for shares it must be for shares in a 
company carrying on or formed for the pur|sise of carrying on any 
business capable of ls»ing conducted so as directly or indirectly to benefit 
this company.

The Legislature has given power to sell, but if the sale is 
to be for shares it is a limited power, and the sale can only be 
valid if the shares to be received come within the meaning of 
the words which the Legislature has used.

I agree with the judgment appealed from mid am of opinion 
that while the Legislature has given power to sell the under 
taking for shares in a company carrying on or formed, etc., it is 
impossible to construe the words used as giving a power to sell 
not for shares in a company carrying on or formed, etc., but for 
the undertaking of individuals to pay in shares of a company not

5
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yet formed. The proponed agreement of salt* is with the in
dividual members of J. C. Mackintosh & Co. It is not with them 
as the agents or trustees of an unformed company.

By section 161 of the Companies Act, 1862 Rug.), it is pro
vide that:—

XX here any company in piopo».eil to I*» nr is in tin* courue nf living 
wound up altogether voluntarily, nml the whole or » portion of its 
hit si ness or property is proposed to he transferred or sold to another com 
puny, the liipiidutors of the first-mentioned company may. with the sanc
tion. etc., receive in compensation or part compensation for such transfer 
or sale, shares. cte„ etc., in such other company.

N. S.
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In Lindley on Companies, at 1204, having reference to sec
tion 161 in part quoted, it is said:—

The sale must Is* to a company and not to e person who. though 
undertaking to form a company, is free to make any hargain lie pleases 
for the sale of the assets to it. An agreement entered into with a person 
as the agent or trustee for an unformed company is good.

in Bird v. Bird's Patent Co., I,.R. 9 Oh. 358, at 363. Lord 
.lustier James said :—

1‘mlcr sec. 161, the liquidator could not have sold the property to 
Xllsop. and that section is the only one which gives power to hind dis 

sentient shareholder» by a transfer of the company's business. It was 
not proposed here to sell or transfer to a new company, but to an individual 
who was to be a speculator in the matter, and was to In* at liberty to 
make such protit as he could by the formation of a new company. A 
dissentient shareholder has a right to something more than what he 
gels under this agreement. The projKisal is to sell to any company that 
Xllsop may get together.

Nee. llil which I have ill part quoted is mini.- h,v ils tenus 
applicable to eases when- it is propos.si to sell to another com
pany. I think that sec. 2 of eh. 179, Acta of 1919, is intended 
to provide for payment in shares where the sale is made to 
another coinpnny, anil that such sale may Is- made to a com
pany carrying on, etc., or to a company formed for the pur 
pose of carrying on, etc.

It may he successfully objected to this construction that 
the statute does not in terms speak of a sale to another com
pany, but if the sale can be mail.- to a speculator, and I do not 
decide that anvil a sale cannot Is- made, it must. I think. Is- a 
sale for shares of a company carrying on, etc., or for shores of 
a company formed for that purpose. I take the words in their 
ordinary meaning, and, I think, to hold that -‘formed’’ means 
to he formed does violence to the language. If that was the 
meaning of the Legislature, nothing could have been easier than 
to use the words formed or to lie formed. A power to sell the 
undertaking doea not give a power to sell for shares. To give 
that power there must Is- express words, and I cannot find



Dominion Law Reports. 115 D.L.R.ir>o

N.S.

s.c.
1813

Hili.

Starr Mk 
Co.

words in this section, which, upon a reasonable construction, 
give a power to sell for shares in a company which is not carry
ing on business, etc., and which has not been formed for that 
purpose, it would he easy to give misons why the Legislature 
should stop short of forcing the dissident shareholders to a sale 
in exchange for shares in a company not yet formed and without 
any existence. On the other branch of the case, namely, that 
the conduct of the majority has been oppressive, and as to irre
gularities in the proxies and matters of a like nature, these, I 
think, are matters in regard to which the Court has no juris
diction to interfere. If a charge of fraud on the part of the ma
jority could he substantiated, then it would be time for the Court 
to interfere, hut no fraud has been shewn. The majority have a 
right to vote as they like, and if their action is infra vins, the 
minority must submit. It does rather appear to me that the ma
jority are living up to the scripture*! injunction that ‘it is more 
blessed to give than to receive,” hut perhaps not. At all events 
it is for them and not for the Court.

it is en elementary principle in company law that the Court 
will not, in fact has no jurisdiction (in the absence of fraud), 
to interfere with the internal management of the company.

I may add that on the branch of tin- case which I have 
dealt with first. I have carefully examined the eases cited by 
Mr. Mellish, and I am unable to find anything stated in those 
eases which leads me to give a construction to eh. 179 of the 
Acts of 1913, other than the construction which I have given 
to it.

I think the appeal should he dismissed with costs.
Appeal dismissed with costs.

ONT. REX v. HAMILTON.
7777 Ontario Supreme Court (Appellate Division), Mulork, C.J.Er., Riddell.
v d Sutherland, ana Leitch, JJ. November 11, 1913

[R. v. Hamilton, 13 D.L.R. 898, affirmed.)
Municipal Corporations 05 II C 3—Ilia)—By-Laws of 

County—Regulation of Business-Pedlars and Hucksters—Extent 
of County By-Law over County Line Road.)—Appeal by Albert 
Whiteside, the informant, front the order of Kelly, J., Rex v. 
Hamilton, 13 D.L.R. 898, 5 O.W.N. 58, quashing the conviction 
of the defendant for peddling goods without a license, contrary 
to a by-law of the county of Huron, involving the question of 
territorial jurisdiction, county and municipal, over a county 
boundary road.

IV. Proud foot,’ K.C., for the appellant.
,7. (i. Stanbury, for the defendant.

The Court dismissed the appeal with costs.
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DORAN v. LABRADOR PULP & PAPER CO
Quebec Supreme Court, McCorlcill, J. June 28, 1013.

Shipping (§ II—8)—Charttr-party—Seaworthiness of ves
sel —Expense of repairing during voyage.]—Action of affreight 
ment with a claim by defendant to set-off the costs of repairs to 
a 21-ton steamer, chartered for use in the Lower St. Lawrence.

C. A. Pentland, K.(\, for plaintiff.
W. II. Davidson, K.C., and /,. S. Saint - hi u rent, for de

fendant.

McCorkili., J.. held that, under a charter-party of a steam 
boat at a daily hire, where the owner believes the boat to la
in good condition, hut. after proceeding only a few miles on tin- 
journey, the boat is found to he unsea worthy, the duty of the 
charterer is to return the boat and claim cancellation of the con 
tract, and if instead of so doing In- proceeds to repair and uni- 
the boat, lie cannot claim against tin- owner the expenses of tin- 
repairs.

Re MACDONALD ELECTION. MAN

Manitoba Court of Appeal. Hotrell, C.J.M.. Itichards, anil Perdue. ./•/. ~~
June 20, 1013.

| He Macdonald Election, H D.L.R. 703, considered.|

Elections (§ IV—90)—Contest — lltgularity of election 
petition—Dominion ('ontroverted Election. |—Appeal by the re- 

to the on from the judgment of Cameron, J.A.. 
lit Macdonald Election, 8 D.L.R. 790, 22 W.L.R. 7dismissing 
an application to set aside the election petition brought under 
the Dominion Controverted Elections Act, R.S.C. 190(1. eh. 7.

F. M. Burbidge, for the appeal.
A. li. Hudson, for petitioner, contra.

The Court of Appeal allowed the ' to he withdrawn 
by consent, after a partial argument.
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(Juebic Court of Rrvieir, Tcllirr. DeLorimier awl (IrrrnHhirlds, JJ.
June 27, 1013.

1 Khtoim'KI. (§ NU» 1 HH) Ratification and acquiescence—Knuornk-
MENT OF NOTE IN ANOTIIKR’h NAME.

The art of another in placing tin* name of a person on a note to 
tlie knowledge of the person whose name lias lieen placed, may la- 
rendered valid hv a ratification or acquiescence; and where the note 
to which the signature was disputed had been used to replace other 
notes which the party whose name appeared had actually signed 
and the extent of his liability was not increased, evidence that bl
and others by way of guaranty bad signed a transfer to the bank 
of another security referring to the endorsement of the disputed 
note as Is-iug the subject of the guarantee, is a proof of ratification.

2. Hills and notkh (8 ID—33) — Requisites — Negotiability — Added
STATEMENT AN TO GUARANTY.

The addition of the words "in guaranty of bills discounted with 
the bank (named)” to a promissory note payable to the order of third 
parties will not prevent tho document operating as a promissory 
note and lieing transferrable by endorsation to the specified bank

Statement Aitkai. by way of review from the judgment of the Superior 
<-ourt, Bruneau, J., dismissing an net ion on n promissory note. 

The appeal was allowed.
A Hard, hnutot d* Magnan, for the plaintiff.
/’. Ï. A. Cardin, for the defendants.

ijreeoehielde. J.

The opinion of the Court was delivered by
Urkknshiklds, J. :—The judgment in the first instance dis

missed the plaintiff’s action with costs. The action is for the 
recovery of the sum of $10,486.06, being the amount of a prom
issory note for $10,000, with interest and costa of protest. The 
note is dated January 29, 1910; it is signed by La Cie In 
dust riel le de Bonaventure, acting by its secretary, J. H. Roy, 
and endorsed by the four defendants herein. The four defend
ants are Michel Lemaire, Antoine Paulhus, Joseph Puulhus, and 
Rev. Philippe Bourassa. The plaint ill" desisted from its action 
against Antoine Paulhus. for the reason that he was insolvent 
and the plaintiff did not wish to be exposed to the cost of a 
contestation, but continued its action against the three other 
defendants.

The defendant Joseph Paulhus pleads to the action, that 
his signature on the back of the note sued upon is a forgery; 
that he neither endorsed the note or authorized any one on his 
behalf to endorse it. The defendant Lemaire and the defend
ant Bourassa unite in their plea. They admit having endorsed 
the note, but allege that the note when received by the plaintiff, 
bore on its face the following words : “En garantie des billets 
escomptés à la banque Nationale à St. Aimé;” that it is then*-
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fore a conditional note, non-iivgotiahle. and the plaint ill' could 
not discount the same and thereby obtain a title to sue upon the 
same; that moreover the note was endorsed only upon the con
sideration that it should be discounted, but should be held by the 
plaintiff as a guarantee for other notes or securities previously 
discounted ; that the plaintiff while knowing this arrangement, 
nevertheless, in conjunction with Roy, in bail faith discounted 
the note ; that the discount was made before some of the notes, 
which were previously held by the bank, had become due; that 
these notes previously held by the bank, were delivered to 
Roy to the prejudice and injury of the defendant's pleading. 
that the defendants had no knowledge of these facts ; that the 
plaintiff does not offer to return these notes ; that the maker 
of the note was without credit and the plaintiff relied only upon 
the security of the endorsers ; that the defendants were not 
personally bound for the payment of the notes previously dis
counted by the plaintiff; that by a contract, dated October LI. 
190."), it was agreed that this note should be endorsed by the 
four defendants; that the plaintiff knew of this agreement or 
contract; that the signatures of the two defendants, Antoine 
and Joseph Paulhus are forgeries ; that the defendants Lemaire 
and Bouras.su endorsed the note only upon the faith of the 
endorsation of the other two defendants, the whole to the know
ledge of the plaintiff ; that the defendants never received value 
for the note. This plea is accompanied by an affidavit in sup
port thereof.

The plaintiff answers the plea of Joseph Paulhus, denying 
the allegations of his plea, and alleging that upon receiving 
notice of protest of the note in question, he never denounced 
the fact alleged in his plea. viz. : that the same was a forgery, 
that, moreover, the greater part of the notes for which the 
•tHUKXl note was given, were endorsed by the defendant:— 
that, moreover, , the defendant ratified his endorse
tion and admitted the same. In answer to the plea of the other 
two defendants, the plaintiff states : that the note in question 
»vas given to pay other notes signed by the Industrial Com
pany of Bonaventure, due, and to become due, and that the same 
was done at the request of the secretary and manager of the 
company, Roy, in order to avoid the necessity of renewing the 
other notes as they became due, and save cost of protest.

As stated, the judgment a quo dismissed the action against 
the three defendants— against the defendants, Lemaire and 
Bourassa. because, says the judgment, “it appears on the face 
of the note that it was only given as a guarantee, and there
fore it is not a promissory note but merely a surety, and that 
the plaintiff has no recourse upon the note, but at most might 
have a recourse in virtue of a certain contract of date the 16th
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of June, 1910.” The action against tile defendant Joseph 
Paulhus was dismissed on the ground that his signature was a 
forgery.

Now. the facts in the case should here be briefly stated. 
Previous to the 19th of October. 1905, a company, known as 
“La Cie Industrielle de Bonaveiiture” was incorporated under 
letters patent of the province of Quebec and was organized and 
commenced business, and. apparently, opened a bank account 
with the lsink plaintiff. On the last-mentioned date, all the 
shareholders of tin» company entered into a certain arrange
ment. or agreement before a notary, by which, among other 
things, it was declared, that the company was in need of money 
in order to carry on its business; it was therefore agreed that 
the Rev. Phillippe Bourassa, one of the defendants, and a 
shareholder in the company to the amount of >{$1,000, A. Dionne 
another shareholder, Antoine Paulhus, one of the defendants 
and a shareholder, and M. Michel Lemaire, another defendant 
and a shareholder, should personally endorse the notes that the 
company should issue for the purpose of its business and dis
count the same at any incorporated bank in the province of 
Quebec, and if the said company made default in payment on 
the due date of the notes, or to renew the same to tin* satisfaction 
of the bank, all the shareholders present and signing the agree
ment—some sixteen in number—should become guarantors 
towards the endorsers for the payment of the notes or any 
renewals thereof ; but the undertaking or obligation of each 
of the guarantors should not exceed the amount of the shares 
held by each respectively, and if the amount of the notes ex
ceeded tin1 total amount of shares subscribed, then such surplus 
should be‘borne by the four endorsers alone. This agreement 
was, as stated, entered into by all the shareholders of the com
pany. Subsequently, A. Dionne’s place was taken by the de
fendant Jos. Paulhus. It would appear that immediately after 
the signing of this agreement, the company proceeded to issue 
its promissory notes, at various dates and for various amounts, 
and nearly all, if not all of these notes were endorsed by the 
four defendants, and were regularly, and in the ordinary course 
of business, discounted by the bank plaintiff. and the proceeds 
paid over to the company in cash, for the purpose of its business. 
This condition of affairs continued until January 29, 1910. On 
that date there were in the hands of the hank plaintiff, notes 
past, due and current, and bearing the endorsation of the four 
defendants, with one or two exceptions, to the amount of $9,791. 
and the company’s account was overdrawn to the amount of 
about $480. The evidence would go to shew that there were in 
all about fifteen notes held by the bank plaintiff on the last 
mentioned date. The endorsers on these notes lived at a con-
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siderahle distance from each other, and at a considerable dis
tance from the office of the bank plaintiff*. When these differ
ent notes became due, the company was unable to pay them, and 
they had to be renewed or protested. This involved consider
able trouble and considerable expense. The affairs of the com
pany were not improving, and it seemed doubtful, and it was 
feared, at that time, that the company would la* unable to suc
cessfully continue its affairs. It was then arranged, as a matter 
of convenience, between Roy, the secretary and manager of the 
company, and the defendant Lemaire, ami I am satisfied, with 
the knowledge of the defendant Bourassa that in order to avoid 
future trouble and expense one note on demand should 1m* given, 
signed by the company and endorsed by the four endorsers, to 
replace the notes, to the number of some fifteen, then held by 
the bank plaintiff*, and endorsed by the defendants, in virtue 
of the agreement on October 19, 1905. A calculation was made, 
and the amount was fixed at $10,000. and the note sued upon 
was made, and signed by the company to tin- order of the de
fendant. Michel Lemaire, and was by him endorsed ami endorsed 
by the defendant Bourassa, and bore what purported, at least, 
to be the signatures of Antoine Paulhus and Joseph Paulhus. 
This note was brought to the bank plaintiff* by Bov, was 
handed to the manager, Mr. Cadorette, and nil the notes made 
by the company and bearing the endorsation of the defendants, 
were handed to Mr. Roy as being paid by the $10,000 note. The 
overdraft of the company was covered, and the note for $10.000 
remained in the poss«*ssion of the bank.

Now, up to that time, the transaction was an ordinary every
day banking transaction, ami unless something can be shewn 
by the defendants to relieve them from their liability they are 
clearly bound towards the bank plaintiff, for the payment of 
the note. Antoine Paulhus has been relieved from respon
sibility by tin* désistement of the plaintiff. Joseph Paulhus has 
sought relief by a plea of forgery and has sworn that his sig
nât ure is a forgery, ami there is some proof in the record to 
support his statement. But. says the plaintiff*, if you did not 
endorse the note for $10.(19(1 you wen* aware that your name 
had been put upon that note—you acquiesced in the act of 
someone else in putting your name there, and ratified it, and 
you did it under your own signature, on a writing upon tin* 
bank of an authentic copy of the deed of October 19, 1905. 
This endorsation on the back of the copy of the deed is in the 
nature of a transfer and is signed by the four defendants and 
reads as follows:—“(Translation) We the undersigned trans
fer to la Bani|iie Nationale the guarantee which we have in 
virtue of this deed to guarantee the bank for our endorsation 
upon the promissory notes of $10,000 and $5,000 which la
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Baii(|Uii Natioimlv lioltls with the right of collection and of action 
which we have in virtue of the said deed. Tin* cost, if any, to 
be at our charge.” The $10.000 note referred to in this transfer 
is tin- note presently sued upon. Here is a clear admission by 
the defendant, Joseph Paulhus, that he was an endorser on 
that note, and a clear acknowledgment of his liability or the 
same, and I am disposed to believe that the actual writing on 
the back of the note is not the handwriting of Joseph Paulhus. 
hut I am equally of opinion that he had a full knowledge that 
his name had been placed there; he had a full knowledge that he 
was legally bound upon all the notes held by the bank for which 
the $10.000 note was given, and his signature to the transfer 
just referred to in my opinion is a clear ratification and a stamp 
of approval of the act of the jrerson who put his name on the 
back of the note. As already stated, the note was given to re
place. or to pay. notes for which he was liable and his liability 
was in no way increased by tin* endorsation of the note in ques
tion. I agree with the learned counsel for this defendant, that 
a ratification or acquiescence in a forgery cannot be presumed, 
and cannot be made without the knowledge of the person whose 
name has been forged that a forgery exists, but the act of an
other in placing the name of a person on a note to the know 
ledge of the person whose name has been placed, may be and 
can be rendered valid and be ratified. 1 should maintain the 
action against the defendant Joseph Paulhus. and dismiss that 
part of his plea.

But, say the other defendants— and their defence, if valid, 
would avail for Joseph Paulhus—upon the face of the note 
when received by the bank were written the words; 4‘En gar 
antic des billets escomptés à la banque Nationale, à St. Aimé,” 
“and” say the defendants, “this rendered the note non-nego- 
tiable and its discount by the bank could give no title to the 
hank to sue upon the same.” It is in proof, that the note was 
in the same condition when handed to the hank as it is now. It 
is equally in proof, that Mr. (’adorette’s attention was never 
drawn to these words, and from the physical condition of the 
note it was almost impossible for any ont to read the words. 
Let us not forget that it had been arranged between Mr. Cador 
ette and Roy, the manager of the company and at least two of 
the defendants, that this note should be given as a renewal of 
the other notes held by tin* bank; it was brought there complete, 
and was brought there for the purpose of carrying out the 
arrangement previously made, and Mr. Cadorctte nex'er knew 
of the existence of these, almost illegible words, upon the note. 
So far from Roy, or the defendants, Lemaire and Bourassa. 
treating or considering the note as a guarantee of the notes 
then held by the bank, he, Roy. asked for and obtained the
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return from tin* bank of all those notes; bringing them to 
the office of the company, lie asked the defendant Lemaire what 
he would do witli them a.s he had no place to keep them. I fail 
to see why he should keep them, and the proof failed to shew any 
intention to safeguard or conserve them, liecause the first thing 
that the defendant Lemaire said when lie learned that Roy had 
possession of the notes, was to bum them, ami they were burned. 
Now, it is in vain pretended by the defendants, that, among the 
notes returned and burned, were notes of customers, and their 
destruction, say the defendants, operated as a prejudice to 
us, because our recourse against the makers of the notes, cus
tomers of the company, was destroyed. This is not true. Mr. 
t’adorette tiles a list of these îotcs, and there is not a customer’s 
note among them; they are notes made by tin* company and en 
dorsed by the defendants. If the defendants consider this a 
guarantee and so call it, they certainly misnamed the doeu- 
ment ; it was no guarantee, and it did not increase the liabilities 
of the defendants. The delivery to a bank of note bearing a 
number of signatures, as maker and endorsers, is no guarantee 
for the payment of notes previously discounted by the bank, and 
bearing the same signature, lint again I refer to the transfer 
on the back of the body of the deed of October lit, 1905. I 
find in that transfer a clear recognition of liability and an 
undertaking to pay that note. Of course, the transfer itself 
was of little use to the bank, because if the defendants did not 
pay anything on account of the note, they would have no recourse 
against their guarantors, and they, or the bank under the trans
fer, could only sue the guarantors under the deed of October 
19, 1905, in the event of their paying the note or some part of 
it. The defendant, Lemaire, was the president of the company; 
the other defendants, and particularly the defendant, Bourassa, 
were largely interested as shareholders in the company, and 
it must be presumed that Lemaire, the president, was fully cog
nizant of all the acts of the manager Roy.

We find, and hold, that the words written on the face of the 
note, in the manner in which they are written and under 
the circumstances, and the attention of Cadorettc never having 
been drawn to the same, imports no restriction, and in no way 
relieves the three defendants from their liability. We reverse 
the judgment and condemn the defendants, jointly and sever
ally, for the payment of the note, with interest and costs, as by 
the plaintiff prayed for.
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0 KELLY v. DOWNIE.

Manitoba Hi nil's Hcneh, Curran, J. December 23, 1913.

1. Khtoitki. <§111.13—130)—KyriTAiu.K ok in pain—Inconsistency of
CLAIMS IN JUDICIAL PROCEEDING.

Where n vendor is entitled to rescind n contract for the purchase 
of land by reason of the purchaser’s long ilefuult in paying the in 
stalnients agreed on, but instead of so doing, he launches an action for 
the specific performance of the agreement and recovery of the out
standing purchase money, the tender by the purchaser of such pur
chase money with a prepared deed for execution revives the contract. 
and the vendor is estopped from rescinding.

11 hi atop v. Dottier, It D.L.R. 408, 4 A.L.H. 408; and Handel \ 
O'Kelly, S D.L.R. 44, followed.)

2. Pleading ( 111—105)—Statement ok claim—Avebments—Effect as
DISTINCT KKOM CIIA.NCKRY BILL.

The allegations in a statement of claim under the Manitoba rules 
cannot lie looked upon in the same light as the statements in a bill 
of complaint under the old clue eery practice, and In- considered as 
“mere pleader’s matter.” and the defendant has a right to rely on 
what the plaint iff asserts in his pleading, and if he agrees therewith 
to act accordingly.

| Kilbec v. tine yd (1828), 2 Molloy 207 ; Hales v. Com fret, Daniel’s 
Reps. 141 : Boileau v. Ruthin I 18481. 2 Ex. 005 ; Dur v. Sybourn 
( 1790). 7 Term R. 2, 101 Eng. It. 823, referred to.]

3. Solicitors 8 11 II—25)—Relation to client—Authority—Solici
I'll. - M I I'.I Ml- CLIENT, WHI v

Where a plaintiff's solicitor, bv reason of the withholding of a mat
erial point from him. institutes an action in the wrong form, or 
claims the wrong relief, the defendant is not to snlfer thereby, so that 
where the plaintiff claims specific performance of a contract for the 
sale of land and the defendant consents by paying into court the full 
amount of the purchase money ngreed upon, the tender is binding 
on the plaintiff, notwithstanding the defendant by his laches had

i>ractically abandoned his contract and could not otherwise have 
«•gaily enforced it.

| Dunlop v. Holster. Il D.L.R. 4H8, 4 A.L.R. 408, followi'd ; s«»e also 
Handel V. O’Kelly, 8 D.L.R. 44.]

4. Damai.es i8 III A3—412a)—Measure «if compensation—Rreacii of
CONTKA«T TO 1‘URCIIASK LANDS.

In awarding damages on a breach of contract to purchase r«*alty. 
the quantum is tin* difference lietween tin* contract price and the 
value of the land at the time of the breach.

Trial of vendor’s action in which the wndor had first 
claiiivd sp«*cific performance hut hil«*r changed his claim to 
one to declare tin* contract forf«'it«‘d for the purchaser’s de
fault.

There was also a counterclaim hv defendant for specific 
performance.

The plaintiff’s claim to forfeit the contract was dismissed 
and the defendant’s counterclaim allowed.

H'. //. Trueman, for plaintiffs.
A. It. Hudson, and E. A. f'nndr, for defimdant.
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Curban, J. :—The plaintiffs un* vendors under an agree
ment for the sale of lands, dated January 25, 1907, made with 
the defendant as purehnser, for the sale to the defendant ol 
lot 37, according to a plan of survey of part of lot 20. D.U.S., 
parish of St. James, registered in the Winnipeg land titles office 
as plan No. 1148, at the price or sum of $1,000, payable $2f> 
in cash, -tOO in three equal monthly payments of $20 each, and 
the balance as provided for in such agreement, which need not 
be set out in detail.

The first of the deferred payments, a portion of the $00 
referred to, was to be paid on February 28, 1907, and the re
mainder of such $00*by succceeding monthly payments on the 
28th of the following months of March and April. Interest 
was reserved at 0 per cent. There was the usual compound 
interest clause, acceleration clause, covenant for payment of 
purchase money, and for payment of taxes from and after the 
date of the agreement, ami a proviso that time should be of the 
essence of the agreement. The defendant paid a total of $10f> 
on account of his purchase money, but has paid nothing since 
June 22, 1907.

The defendant filed a caveat based upon this agreement of 
sale in the Winnipeg land titles office on February 14. 1911. 
The plaintiff alleges abandonment of the purchase by the de
fendant, and asks that the caveat In* ordered to be withdrawn 
and the registration thereof vacated, or a declaration that the 
agreement has been abandoned by the defendant, and for its 
cancellation and damages.

The defendant denies abandonment, and pleads that plain
tiffs issued and served upon him a statement of claim wherein 
they claimed that the defendant was indebted to them under 
the said agiwment in the sum of $1.234.04, for principal and 
interest owing under the said agreement, and asked the defen
dant to specifically perform the said agreement, whereupon, 
and in pursuance of said statement of claim, the defendant 
tendered the plaintiffs for execution a transfer of the said land 
and also tendered payment of the full balance of purchase 
money owing under said agreement as claimed in such state
ment of claim, which tender the plaintiffs refused to accept, and 
also refused to execute the transfer of the land to the defen
dant.

The defendant counterclaims for specific performance of 
the agreement by the plaintiffs, and in the alternative for dam
ages for breach of contract.

Upon the evidence, and following the judgment of the Court 
of Appeal in Handel v. Of Kelly, 8 D.L.R. 44, 22 Man. L.R. 562, 
in which ease the evidence of abandonment was substantially 
the same as in this ease. I should feel compelled to hold that the
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allegations of abandonment were proved. I think I should 
have to so hold upon the evidence of the defendant himself. 
Then* is some contradiction between the plaintiff Harrison 
and the defendants as to .just what did occur on different occa
sions when the parties met, with reference to the purchase. 
The plaintiff Harrison says, on an occasion some time in the 
year 1008, the defendant and Handel came to his office in the 
Baker block (these parties had each purchased a lot from the 
plaintiff), when the defendant complained of the plaintiffs' 
conduct in overcharging him for the lot, and said he would 
not pay for it because he had been overcharged, also that he 
would have nothing more to do with it on the ground that he 
had been overcharged.

On another occasion, in the fall of 1910, near the land in 
question, on Berlin street, the defendant and Handel «aw 
Harrison, and had some conversation about the property. Har
rison cannot give the conversation, and only remembers that he 
told the defendant to go and see his partner O’Kelly.

The defendant denies positively that he ever told Harrison 
that he did not want tin1 land, but he admits that he did not 
go and see O’Kelly after the interview on Berlin street, nor did 
he ever, till the tender in this suit referred to offer to pay up 
the arrears under the agreement. He says frankly he never 
paid any mon* money or offered to do so after June 22, 1907. 
It may be that he never refused in so many words to pay, al
though Harrison swears that he did. nevertheless, I have no 
doubt from the statements made by the defendant in his ex
amination for discovery, exhibit 1, that his whole object was to 
get out of the purchase and get his money back, because, whe
ther rightly or wrongly, he thought the plaintiff had over
reached him on the question of price. He bought the property 
for speculation, but the value did not increase as quickly as he 
expected, and he was unable to resell, although he had relisted 
the lands for sale with the plaintiffs. A depression in the real 
estate market ensued after In- had made his purchase, and I am 
inclined to think lie rued his bargain and made up his mind 
to pay nothing more on the land.

He could not say that he ever made any proposition to the 
plaintiffs as to just what he was prepared to do at any of the 
interviews he had with the plaintiffs or with either of them. 
When asked, “Q. 95. Why didn’t you make any payments after 
that date, June 22. 19071” his answer is:—

1 was after them to make « new arrangement : I wanted to sell the pro
perty back to them.

Q. 96. When wa* it you wanted to make the new arrangement. A. All

Q. 101. What sort of an arrangement did you propose. A. I proposed to 
sell it to them of course.
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Q. 102. At what price? A. I never fixed n price, because they never 
spoke of denling with me. They never tried to get it hack.

Q. 103. What offer did you make to them? A. None, liecutlHc they 
wouldn't talk business to me; they kept staving me off ami telling me to 
go on with my payments and it would Is- all right.

i). 100. You say you wanted them to take the land hack? A. Yes. 
if. 100. When was it that you suggested that to them? A. I couldn't 

give you tin- date; hut that was my object right along at every interview 
xve had. to get them hi take the land hack again.

(„>. I lo. Did you make any further payments after you became aware 
you hail paid too much for it. A. I had paid in there so much that. I didn't 
want to let it go; hut I wanted to make an arrangement whereby they 
would take it again without, loss to myself.

The whole tenor of the defendant Vi discovery evidence is to 
the same effect. He didn’t want to keep the land because he 
thought he had agreed to pay too much for it. He wanted to 
get his money back and throw the land back on the plaintiffs’ 
hands. This the iffs would never agree to, and the defen
dant well knew it. Still he refrains from doing anything or 
paying anything, and 1 think the plaintiffs had every reason 
to conclude from the defendant’s conduct that In* did not in
tend to complete the purchase, and had in fact * it.

If the matter rested here, I would find for the plaintiffs, 
but there is the defence raised by par. 7 of the statement of de
fence, to which I have before referred.

The facts alleged in par. 7 are amply proven. Kxhihit 7 
is the original statement of claim issued by the plaintiffs against 
the defendant on February 15, 1912, and personally served 
upon the defendant. This document certainly 'treated the agree
ment of sale as subsisting at that date, notu g the de
fendant’s conduct. The plaintiffs ask for cancellation and al
ternatively, for specific performance against the defendant. 
On being served with the statement of claim the defendant 
consulted his solicitor, Mr. Comic, who advised him that he was 
free to pay off the plaintiffs’ claim. The defendant thereupon 
raised the money, and it was offered to the plaintiffs’ solicitor, 
together with a transfer of the land in question, to be executed 
by them. The plaintiffs refused to accept the* money or execute 
the transfer.

I hold upon the evidence that tin* tender was sufficient. 
The defendant has since paid this money into Court in this 
action.

It appears that the plaintiffs’ solicitor, on communicating 
the offer of the purchase money to the plaintiffs, was informed 
for the first time that the plaintiffs had in fact long previously 
resold the land to one Herbert Chapman. The date of this re
sale is shewn to be in May, 1910. And consequently, the plain-

11— 16 D.L.S.
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claim by striking out those portions of it relating to payment 
of the purchase money and relief by way of specific perform
ance and alleging an abandonment of the purchase by the de
fendant, ami the amended statement of claim was re-served.

The defendant’s counsel contends that the plaintiffs are 
hound by their action, as originally commenced, and having 
invited the defendant to perform the agreement, must be held 
to have avowed its substance, and that the defendant had still 
a purchaser’s rights under it, one of which certainly was to pay 
up the purchase money and obtain title. This is exactly what 
the defendant desired to do and intended to do but which the 
plaintiffs declined to permit.

Can the plaintiffs now come into Court and ask for a de
claration of abandonment and the consequent elimination of 
the defendant’s rights?

The plaintiffs’ counsel argues that the statements in the 
original statement of claim are not receivable in evidence as 
admissions against the plaintiffs, especially where there has 
been an amendment before trial as here. He cites Taylor on Evi
dence, par. 1753, where it is laid down that bills in chancery whe
ther for relief or discovery are alike inadmissible, excepting to 
prove their own existence or the institution of a suit, or that cer
tain facts were in issue between the parties; their exclusion for 
other purposes resting upon the ground that they contained 
nothing more than mere suggestions of counsel, made for the 
purpose of obtaining an answer upon oath.

Boileau v. Ruthin (1848), 2 Ex. 665, and Doe v. Sybourn 
(1796), 7 Term Rep. 2, 101 Eng. R. 823, are also cited as auth
orities for this statement of the law. The plaintiffs also refer 
to the case of Kilbcr v. Sncyd (1828), 2 Molloy 186, at 207. 
In the latter case it appears that defendant’s counsel, to shew 
the adoption of a certain transaction of purchase and the re
cognition of the character of purchaser and also that certain 
payments were treated by plaintiff as payments made by debtor 
to creditor and not by executor to co-executor, offered to read 
the bill ; certain parts of which they desired to have entered 
upon the registrar’s notes of proofs on the hearing. (That is,
I take it, the bill of complaint in the very action the Court was 
then dealing with.) The Lord Chancellor said:—

The Court never rends a hill as evidence of plaintiffs knowledge of a 
fact. It in mere pleader's matter. The statements of a hill are no more 
than the flourishes of the draughtsman. ... No decree was ever 
founded on the allegations of a plaintiff's hill as evidence of facts. . . . 
I have already given my opinion that the statements of a hill are not
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evidence ; and the registrar cannot enter upon his notes any part of it ns

In I)oc v. Sybourn, 7 Term. Rep. at p. d, 101 Eng. Rep. 824. 
Lord Kenyon said :—

A hill in chancery is never admitted in evidence further than to shew 
such a hill did exist, and that certain facts were in issue In-tween the 
parties, in order to let in the answer nr depositions of the witnesses.

In Boileau v. Bulkin, 2 Ex. 665, tin* headnote says :—
A bill in Chancery is not evidence of the truth of the facts stated in 

it, ns against the party in whose name it is tiled, even though his privity 
be shewn, but is only admissible to prove that a suit was instituted, and 
the subject-matter of it.

And again,
that pleadings in equity as well us at common law are not to he treated 
as positive allegations of the truth of the facts therein, for all purposes, 
hut only as statements of the case of the party, to be admitted or denied 
by the opposite side, and if denied, to be proved and ultimately submitted 
for judicial decision.

Now, I do not think these decisions, even if applicable to 
our present system of pleading, directly strike at the matter in 
issue by the defence raised at present. The statement of claim 
as orginally issued was admitted in evidence, not for the pur
pose of proving any particular facts therein alleged, but to 
shew that the plaintiffs had instituted a suit against the de
fendant for a particular purpose, also the subject-matter of the 
suit, and that certain f ts were there in issue between the 
parties, and as to the relief which the plaintiffs were seeking 
against the defendant. Surely this involved and permitted 
the Court to look at the document to see what the plaintiffs’ 
cause of action was, and what was the relief sought, apart 
entirely from the question of receiving it as proof against the 
plaintiffs of any statement of facts therein contained.

Daniell’s Chancery Practice, 7th ed., 464. under the head of 
admissions in pleadings, says :—

If, however, the plemling ha* been amended, it sterna the opposite 
party linn no right to rely on nil admission contained in the original 
pleading.

And again, at p. 490:—
The right of one party to read the pleading of another party as evid

ence against the latter is eonlined to the pleading as it. stands, so that 
if the pleading has been amended, the original pleading cannot be read ns 
such evidence.

A very old case of Hales v. Pom fret, Daniel’s Rep. 141. is 
cited to support this proposition of law. The headnote of this 
case says:—

Where a bill has lieen amended, the amended bill is the only one upon
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MAN. record. 'I In* original hill, therefore. cannot Im* read an cvhlence to prove
~~ what « plaint ill' considered hi* right to he at the time of filing it.

1913 The Lord Chief Huron, in delivering judgment, said:—
O'Keli y The original hill is certainly not upon record, and cannot be read. A 

v ‘ plnintilf may insert many things in a hill, which he may strike out the 
Downie. next day by amendment. It is of frci|iicnt practice to state matters in a 

hill in order to fourni interrogatories, to obtain from the defendant’s
Curran, I,

answer a knowledge of the real state of the case, and when that is ob
tained. to amend the hill according to the facts appearing upon the an
swer. The plaintilf cannot Im» Isnmd by his first statement. I cannot 
look into any hill hut that which is upon record; ami that which is upon 
the record before me is tin- amended hill.

The Anniuil Practice. 1914. nt p. 531, in dealing with ad
missions under the English order 32, rule 1. lays down the same 
proposition in these words:—

Admissions in an original pleading cannot he relied on if the pleading 
has been amended.

Our rules do not seem to contain any similar provision to 
that of the English order just referred to.

Now, the effect of the plaintiffs’ amendment in this case is to 
substitute an entirely different cause of action for that origin
ally pleaded. Hy the original statement of claim the plaintiff 
asked inter alia for specific performance. The very fact of his 
bringing his action in the form lie did is an assertion that the 
contract with the defendant was still subsisting, and amounted 
to a direct invitation to the d<udant, notwithstanding the 
long delay and acts and conduct from which abandonment 
might well have been inferred, to perform his part of the con
tract: nay, more, it asserts a ;ht in the plaintiffs to compel 
him to specifically perform Hy the amendment a complete 
change1 of front is ac< " and the contract is alleged to
be abandoned and dead so far as the defendant's rights under 
it are concerned. Which position must govern?

In the light of the authorities I have referred to. if they 
are still good law, and are binding on me, I suppose 1 should 
regard the plaintiffs’ position only in the light of the amended 
statement of claim and find for the plaintiffs. Hut I am not 
satisfied that these authorities squarely meet the defendant’s 
contention.

Can the allegations in a statement of claim under our rules 
of practice be looked upon in the same light as the statements 
in a bill of complaint under the old chancery practice, and held 
to be, as Lord Chancellor Ilart, in Kilbrc v. Sncyd (1828), 2 
Molloy 207, expressed it, “mere pleader’s matter and no more 
than the flourishes of a draughtsman?” It does seem to me that 
this is not now the case, and that some greater importance

9999
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than this must be attached to matters * in a statement
of claim.

Our rule 285 says the statement of claim shall contain a plain 
statement of the cause of action and the relief < " * in ordin
ary language.

Rule 206 says, pleadings shall contain a concise statement 
of the material facts upon which the party pleading relies.

Rule .‘108 says, every statement of claim shall state specific- 
ally the relief which the plaintiff claims, either simply or in 
the alternative.

Now, these rules seem to me to mean that a plaint ill* shall 
state fact and not fiction, and that what he states as fact, lie is 
hound by so long as that statement stands in his pleadings un
amended. He must he held to mean what he says hv his plead 
ing in so far as all statements of facts are concerned. The de 
fendant, I think, has a right to rely on what the plaintiff as
serts in his statement of claim, and if lie agrees therewith, to 
act accordingly. He has offered to do so here ; hut as soon as 
his offer is communicated to the plaintiffs, they change front 
and attack him in an entirely different way.

It is true the evidence shews that the plaintiffs’ > " was 
not informed of the resale to Chapman, and of the plaintiffs' 
consequent inability to specifically perform their agreement 
with the defendant. But is the defendant responsible for that? 
If the plaintiffs kept hack instructions upon a material point 
from their solicitor in consequence of which lie is misled and 
brings his action in the wrong form or for the wrong relief, is 
tile defendant to suffer for that mistake?

This identical point came before the full Court of Alberta 
in the case of Dunlop v. Holster, 6 D.L.R. 468. 4 A.L.R. 408. 
The plaintiff brought suit for specific performance under tin- 
following circumstances. He had entered into an agreement 
with the defendant to purchase from tin* defendant certain 
lands for $20.000. payable $50 in cash, $4.050 in thirty days, and 
the balance by equal payments in one and two years. He de
faulted in the payment of tin* $4,950 to he made in thirty days, 
and the defendant brought an action against him under the 
acceleration clause in the agreement for the whole balance of 
purchase money, claiming payment of such balance, sale of the 
land in default of payment and for other relief. The defen
dant’s action was begun on October 19, 1911. hut was discon
tinued on November 29. 1911. On November .‘10, 1911, the pur
chaser tendered the vendor the principal and interest which was 
past due, being the instalment payable in thirty days. This 
was refused. On December 19, 1911, the vendor assumed to 
determine the agrwment by notice mailed to the purchaser by 
registered mail, ostensibly in pursuance of the power of reseis-
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«ion contained in the agreement. The purchaser had, however, 
previous to this last-mentioned date, and on December 12, 
1911, commenced this action for specific performance against 
the vendor, and paid into Court the money overdue, hut not the 
full amount due in virtue of the acceleration clause.

The proceedings in the former action were put in ils an 
exhibit in the latter action, and the defendant's counsel made 
a statement in Court to the effect that the action of the 19th 
October, brought hv the vendor, was commenced through mis
apprehension of the instructions of the client given to his soli
citor. and that the instructions wore to take proceedings to have 
the contract cancelled. This appears in the judgment of the 
trial Judge. In appeal, the Court en banc held that 
hie agreement in i|U<**tiiin wan on foot on November 30. 1911, when the 
tender whs iimde. and this l»v reason of the action brought by the vendor, 
the present defendant, to recover from the purchaser, the present plain- 
tilt. the pnrehase money ealled for by it.

Walsh, J., in delivering the judgment of the Court, says in 
6 Ml. R . at 169

It seem* to me immaterial whether this particular form of action was 
resorted to by mistake or purposely. The faet remains that it was re
sorted to. and this gave to the present plaintilt the right to complete the 
contract by doing what the present defendant in so many words asked 
him to do. namely, pay the balance of the purchase money. But for this 
it would s«*<‘in to lie reasonably clear that tin* plaintilf could not then 
have had the right to insist u|miii the p«*rformanct* by the <lef«*n«lant of 
this contract.

The plaintiff failed upon another ground, but I take the 
foregoing to be a clear decision in favour of tin* defendant’s 
contention here, and 1 prefer to follow it rather than the eases 
I have previously cited, all of which are extremely old eases, 
and decided upon very different rub*s of pleading and practice 
to thorn* that now prevail.

I therefore hold that the agreement in question was at 
the time of the defendant’s tender of the full balance of his 
purchase money due for principal, interest and costs in the 
action, then on foot, and a sulisisting agreement in consequence 
of the plaint itTs so treating it by bringing suit upon it for 
specific performance against tin* defendant. Otherwise I would 
hold that it was abandoned on the part of the defendant follow
ing tin* judgment of the Court of Appeal in Nantit l v. o'Kelly, 
8 D.L.R. 44. 22 Man. L.R. 562.

It is clear that damages may lie given in lieu of specific 
performance, ami such damages are counterclaimed for in this 
action as an alternative relief. I do not think this is a case 
where I ought to decree specific performance because of the 
defendant’s laches, and, 1 think his unreasonable and in ex eus-
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able delay in performing his part of the agreement. Besides. man 
the plaintiffs long ago sold the land to an innoeent purchaser, K ,, 
who has himself again sold the land to a third party. This 
complicates matters considerably, and to decree specific per
formance would certainly involve the plaintiffs in litigation Kki.lv 

with third parties. The plaintiffs now are certainly not in a Downib

position sat.'ly to give title to the defendant.
I therefore refuse to order specific performance as against 

the plaintiffs, and will confine the relief to the defendant under 
his counterclaim to damages.

It was proved that on the last resale of the property ns to 
which the purchase price was stated, #2,000 was realized, or 
rather, was contracted to be paid for the property in question.
The defendant’s counsel is willing to admit this sum as the 
basis upon which damages should 1m* computed, and asks that 
such damages should Is* fixed at the difference between this 
figure and the actual purchase price.

There is no evidence as to the present value of tin* land.
Harrison was asked about this, ami said In- would not like to 
express any opinion, lie, however, admitted that a year ago, 
the last sale of a lot on this street was made at $2.200. The 
plaintiffs resold the land to Chapman in May, 1010. for $1.
T>00, and Chapman resold to a Mrs. Beaton in July of 1910, for 
$2,000. This latter sale was cancelled a year later. It does not 
appear in evidence why. Chapman says lie has again sold the 
property at a profit, but cannot remember tin- figure. The 
land is still vacant.

Cpon the question of damages the defendant’s counsel has 
referred me to the case of O’AiY»7 v. Drinklf, 8 W.L.It. 927. Tin- 
law upon the subject is fully reviewed there, and ws-ms to have 
been carefully considered by the learned Judge, who sum
marizes the result of his conclusions as follows, at 94.7:—

The im-iiMiire of <lnimtgi-n hIhmiIiI Ik- tin- «lifTvrenci* In-tween the contract 
prici- mill Ihv viilm- of tliv In ml «I tin- linn- tin- contract whh hroki-n.

and I follow this dictum.
I cannot find what tin- value was at the time of breach.

It may or may not have decreased below tin- value when the 
Beaton sale was made in 1910. This is hardly likely in view 
of the evidence as to the n r of houses built in the vicinity, 
and of other improvements made. Tin- defendant, however, 
should not have left this matter in doubt, and should have pro
duced proper evidence of value at the time of breach if he ex
pected to succeed upon his counterclaim for damages, and to 
recover full damages under the circumstances.

Tin- plaintiff Harrison admits that the last sales a year 
ago realized $2,200 a lot. It might not he unreasonable to take

5
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this price, or the* price upon the Beaton sale, $2,000 as represent
ing the present value of the land, but 1 think it would be safer 
to fix the value on the basis of the sale, the plaintiffs themselves 
made to Chapman, namely $1,500, and in default of better 
evidence, I assess the defendant’s damages at $500.

There will be judgment accordingly, dismissing the plain
tiffs’ action with costs, and for the defendant upon his counter
claim in the sum of $500 damages, with costs. The defendant’s 
caveat will he removed from the registry office, and the regis
tration vacated. The money in Court, will be paid out to the 
defendant Downie.

Plaintiffs’ art ion dismissed and 
count( ret aim allowed.

REX v. WILSON
8. C. Saskatchewan Supreme Court, llaultain, S eiclands, I.amont, and
inn Etwood, .1.1. \ot'ember 15. 1913.

1. Indictment, information and complaint (§11 F—66)—Amendment
—Requisite»—Attaching new count to formal charge—Val-

Annexing a new count written on a separate paper to the formal 
charge brought under the Speedy Trials clauses <('r. ('ode. sec. 827 I 
which had been duly signed by the prosecuting counsel is sufficient, 
where done by such counsel, to incorporate the new count in the formal 
charge so amended by consent of the trial judge, and so validate a 
speedy trial on the new count upon which the trial proceeded when 
tlie original count was quashed.

2. Indictment, information and complaint (8 11 F—55)—Speedy trials
charge—Substituting new count not covered iiy preliminary
ENQUIRY.

In Saskatchewan where a charge in lieu of indictment may he laid 
by the Attorney! ioneral's agent without any preliminary enquiry, it 
is not a valid objection to a substituted count added by leave of the 
district judge holding a criminal trial under the Speedy Trials clauses 
<('r. Code. sec. 827. as amended 1009), that the new charge being one 
for fraudulently omitting to make entries in his t rer's books 
<(>. Code 4156). was not covered by the preliminary enquiry which 
was held only upon a charge of theft.

f Ite Criminal Ctnle. 1(1 Can. Cr. Cas. 459. 43 Can. S.C.R. 434. re
ferred to.l

3. Officers < S 111—901—Officers de facto—Presumption of regular
appointment—Clerk of court.

A presumption of regular ap|>ointnient arises from a person acting 
as the clerk of a court.

4. Oath ( 8 I—1»—Administering to witness—Reeore court—Clerk
of court—Irregular appointment.

As every court or judge has power, under sec. 13 of the Evidence 
Act. R.S.C. 190(1. eh. 145. to administer oaths, the question of the 
regularity of the appointment of the person acting as clerk as affecting 
his power to administer the oath in open court to a witness in a 
proceeding in court More a judge, is immaterial, as in such case the 
oath may Ik* said to have lieen administered by the court itself.

| The Queen \. Tew, 24 LI.M.C. (12. referred to. |

99
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5. I NDICTMENT, IN FORMATION A.\l) COMPLAINT ($11 K 3—44)—SUFFICIENCY 
OF ALLEGATION#—FRAVD—0.MIHHION OF WORD "MATERIAL" FROM 
CHARGE AGAINHT SERVANT FOR OMITTING ITEMS FROM EMPLOYER’S 
BOOKS.

It is error to omit the word "material” from an indictment or 
formal charge against a servant, under see. 415 (b) of the Criminal 
Code, relating to the fraudulent making of a false entry in. or the 
fraudulent omission to make entry in. a book of account of the em
ployer in any material particular.

0. Frau» and deceit l 8 I—1 )—Crimin al liability—Faii.cre of servant

TO ENTER TRANSACTION ON BOOKS OF EMPLOYER WITH INTENT TO 
in l lit It.

For a servant to omit to enter on the Istok* of his employer an 
account of an agreement made l»y the former without authority, to 
set oil" his personal indebtedness to a third person against the latter's 
indebtedness to the employer, is not a violation of see. 115 i It ) of the 
Criminal Code, liiotl. relating to making or failing to make entries in 
the IsMiks of an employer with intent to defraud; since tin* servant 
could not bind his employer by such an agreement in the absence of 
express authorization to do so.

Case stated for the opinion of the Court by the Judge of 
the District Court for the judicial district of Moose Jaw, as 
follows :—■

Under the .speedy trials provisions of the Criiniinal 4Vale, on the 14-th 
day of A fay. A.D. 1913. John S. V. Wilson was convicted by me u|K»n the 
following indictment, namely, that lie. the said John S. ('. Wilson. Iie- 
tween the 15th day of April. 1909. and the first day of April. 191*2. at the 
city of Moose Jaw, in the province of Saskatchewan, Isdng a clerk or 
servant of Francis A. Coventry, and with intent to defraud, omitted par 
ticulars from hook* of account belonging to and in tin* possession of his 
said employer, Francis A. Coventry, and he is, therefore, guilty of an in
dictable offence.

The original indictment preferred was as follows, namely, that he, the 
said John 8. C. Wilson, at the city of Moose Jaw. in the judicial district 
of Moose Jaw, in the province of Saskatchewan, between the 15th day of 
April. 1909. and the 1st day of April. 1912. did steal the sum of $13.- 
370.34 the property of Francis A. Coventry, contrary to the Criminal Code 
of Canada.

U|H»n the arraignment of the accused for plea and liefore plea, and 
upon motion of counsel for the accused. I «plashed the original indictment, 
but allowed the Crown to proeeisl upon the count upon which the accuae<l 
was convicted, which count was a«hle<| IhToi-c me when the case came on 
for trial l»ef«»re me. This count was nddtnl subject to objection by counsel 
for tin* acciiM'd that the evidence taken upon the preliminary impiiry 
did not support this aihhsl count, ami that the indictment was not in 
pmjier form.

The preliminary impiiry was liehl liefore John 1). Simpson, justice <»f 
the pence in ami for the Province of Saskatchewan.

At the close of the case for the Crown, counsel for tin* neeiisisl rais«s| 
the following objections:—

1. That tin» count upon which the accused was tried was not in the 
proper form of an indictment ami was not signed.

2. That tlu* evidence given against the ncousisl was not given under

SASK.
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SASK. oath, on -the ground that the person pur|H>rting to preside as clerk of tlie 
Court., and who purported to administer the oath, was not the clerk of 
tlie Court, nor any person empowered legally to act as clerk of Court, and 
was not n |ierson empowered to administer oaths in such matters or in 
any matter.

That the aoeu*ed was tried under an indictment for an offence on 
which no preliminary trial had been held.

4. That the indictment, upon which the accused was tried was defective 
in that it alleged no offence, for the reason that the word “material'* was 
omitted from the indictment.

5. That there was no proof that the accused had omitted particulars

Rr.x

Statement

SASK. oath, on the ground that, the person purporting to preside as clerk of the 
Court., and who purported to administer the oath, was not the clerk of 
tlie Court, nor any person empowered legally to act as clerk of Court, and 
was not a jiersoii empowered to administer oaths in such matters or in 

Kkx tiny matter.

from the lawks of account of bis employer, so as to bring tlie offerne 
within the sections of the Code applicable, as, hud the accused made the 
entries which he was accused of failing to make, such entries would have 
been a fraud upon his employer.

I find tlie facts as follows:—
(a) That tlie person who administered the oaths to the witnesses 

against the accused was one (*. \V. Murray, who was not at the time a 
clerk or deputy clerk or otlieer of the Court. and was not at the time a 
commissioner for oaths or notary public.

(b) That the accused between the dates set out in the indictment upon 
which lie was tried did, while lieing a clerk or servant of Francis A. Cov
entry. make, without his employer's authority, an agreement with Herbert 
Snell Limited, by which a personal account of the accused with Herltert 
Snell Limited was set off against an account of Francia A. Coventry the 
aforesaid, due to the said Francis A. Coventry by fieriiert Snell Limited, 
and that the accused made no entries of this transaction in his employer's

(c) That the accused was employed to keep his employer's books.
Upon the evidence taken upon the preliminary inquiry, which is to

form part of this case reserved, so far as the same is relevant to the 
third objection set out aiwve, and upon tlie findings of fact above set out, 
I state the following questions for the opinion of the Supreme Court of 
Saskatchewan cn banc:—

1. Was the indict nient upon which the accused was tried faulty in 
form, and had I any jurisdiction to try the accused upon tlie indictment 
in the form referred to?

2. Was the evidence given against the accused givm by a witness pro
perly sworn, and was the evidence receivable?

3. Had I on the evidence submitted on the preliminary inquiry, any 
jurisdiction to try the indictment upon which the accused was tried?

4. Was the omission of the word “material” from tlie indictment upon 
which the accused was tried a fatal defect, and should I have quashed 
the indictment upon the close of the case for the prosecution?

5. Do the fact* found by me against the accused in connection with 
the Herbert Snell Limited transaction warrant me in finding the accused 
guilty under the indictment upon which I find him guilty.

T. A. CoUlouyh, for the* Crown. 
T. Craig, for the accused.
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The judgment of the Court was delivered by SASK.

Haultain, C.J.:—In addition to the facts as stated by the R. C. 
learned Judge, it also appears from material before us that 11,13
the charge in this case was preferred by Mr. William Oravson, ^KX
counsel and agent for the Attorney-General for Saskatchewan. r.
It also appears that, upon the original charge being quashed, a Wilson.
new count was added by Mr. Grayson. This new count was H»uiuin. <u. 
written out on a separate sheet of paper, which was pinned to 
the original charge, which was signed by Mr. Grayson as “coun
sel and agent for the Attorney-General for the Province of 
Saskatchewan.”

Question No. 1. This question is presumably framed to 
meet objections raised by counsel for the accused. These ob
jections were: [a) that the new count was not included in a 
regular and formal charge preferred by the agent of the At
torney-General; and (6) that no preliminary inquiry had been 
held on the charge contained in the new count.

As to objection (a), I think that the pinning or annexing 
of the new' count to the formal charge in writing signed by 
Mr. Grayson was quite sufficient to incorporate it in tin? charge.

As to objection (b): sec. H73A of the Criminal Code, as 
interpreted by lit Criminal ('tale, hi Can. Cr. Cas. 4.*)9, 43 Can.
S.C.R. 434. provides that a preliminary inquiry la-fore a magis
trate is not m-cessary before a charge can be preferred by the 
Attorney-General or agent of the Attorney-General under that 
section.

Having regard only to the objections above stated, the 
charge in this case was not faulty, and the District Court 
Judge had jurisdiction to try the acecused on it.

Question No. 2. In my opinion, it does not make any differ
ence wlu-ther the person who was acting as clerk of the Court 
was a regularly appointed official or not. It was quite suffi
cient that In- wus acting in that capacity, au«l must, therefore, 
lx- presumed to lie an officer of the Court, while so r
the authority of the Court, which may also be presumed.

Section 13 of the Canada Evidence Act. states who may ad
minister oaths in criminal proceedings, and is as follows:—

Kvery <*o«irt or Judge, mid every person hiving by law or consent of 
partie*, authority to hear ami receive evidence. ahull have power to ad
minister mi oath to every wit nés» who is legally called to give evidence 
la-fore that Court, .bulge, or |»or*on.

Here, as in England, the words of the oath are usually re
peated or read in open Court to the witnesses by the clerk or 
some officer of the Court. That, in my opinion, complies with 
the statute, as “it is the Court, and not the officer, that in 
reality administers the oath”: per Lord Campbell, C.J., in 
The (Juecn v. Tew. 24 L.J.M.C. 62.

D$9B
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‘ * yes. ’ ’
Question No. :t. This question is answered by the answer

Rkx
to question No. 1.

Question No. 4. The charge upon which the accused was 
tried was evidently intended to be framed on see. 415 (b)

Haiiltaln, C.J. of the Criminal Code. That section provides that 
every one is guilty of an indict wide offence and liable to seven years' im
prisonment who, being or acting in the capacity of an officer, clerk, or 
servant, with intent to defraud, ... (6) mokes or conours in making
any false entry in. or omits or alters, or concurs in omitting or altering, 
any material particulars from or in any such liook, paper, writing, valuable 
security or document.

In the charge in this case, the word “material” is left out. 
This, in my opinion, is tin* omission of an essential averment, 
and is fatal.

The answer to this question. No. 4, therefore, is, “yes.”
Question No. 5. The accused had no authority from his 

employer to set off his personal debt to Herbert Snell Limited 
against an account due by Herbert Snell Limited to his em
ployer. The agreement between him and Herbert Snell Lim
ited did not bind his employer, and left Herbert Snell Limited 
still indebted to his employer. There was no place in the em
ployer’s books in which to record such a transaction, and no 
duty on the part of the accused to so record it.

If the accused had been authorized to settle his private 
debts in such a manner, it would then have been his duty to 
credit Herbert Snell Limited and debit himself with the amount 
of the account in the books kept by him.

Any attempt by the accused to any entry in the books
might very well have laid him open to.a prosec for making
a false entry.

The answer to this question is. therefore, "no.”
Judgment fur defendant.

SASK. KENNEDY v. GRAND TRUNK PACIFIC R. CO

S. c.
1913

Saakateheiran Supreme Court. Ilaultain. C.J.. X nr la mla. La mont, ami 
Ehrood. ././. Xovember 1ft. 1013.

1. Master and servant (8 II A 2—10)—Accident arising "ovt or” the
EMPLOYMENT.

An accident arises "out of" tin* workmen’s employment where such 
accident is shewn to have been due to and resulted from n risk reason
ably incident to the employment; in construing tin* term “out of and 
in tin* course of tin- employment” in the Workmen’s Compensation 
Act. Sask. Stat. 1010-1011, eh. 0. sec. 4. the words "out of” point to 
the origin or cause of the accident, and the words "in the course of" 
apply to the time, place and circumstances.

[Filzflcralil v. Clarice, 11908] 2 K.B. 790, applied. |

4
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2. MASTER AM) HKRVANT (§11 A 2—4»)—“Ol'T UK AND IN Till: COI RSK OK
employment"—Method ok doing work assigned.

Iii u railway caw. when* a brakeman switching cars on tin* “living 
shunt" process, is killed while performing such duty, the accident may
be found to have arisen “out of and in the course of ........ niploynient."
although, when such accident occurred, the brakeman was on the 
ground (contrary to the rules of his employment) instead of on Oil
engine-tender step while doing such work.

| II aril ini/ v. Hrymhlu Colliery Co.. [ 1011] 2 K.II. 717. at 730 and 
753. applied.|

3. Damages (gill—I—1881—I'ou death ok employee—Workmen’s Com
pensation Act (Hank.)—Assessment.

In estimating the compensation recoverable under sec. 15 of the 
Workmen’s Compensation Act. Nnsk. Ntat. 1010-1011, eh. 0. of such 
sum as is found to he equivalent to the estimated earnings during 
the three years preceding the injury in like employment, a shewing 
of $182 for one and three-quarter months is not of itself, under the 
principle of the Act. sullicient to base a finding in excess of $1.80(1 
for the three years.
|I'hlcnburgh v. Prince Albert I.umber Co., 0 D.L.R. 030. applied.|

Appeal by defendant company from the judgment at trial 
in favour of plaintiff administratrix for negligence causing the 
death of the decedent, a brakeman in defendants’ employ.

The judgment below was varied by reducing the damages. 
W. M. Martin, for defendant railway company.
/*. E. Mackenzie, for plaintiff.

The judgment of the Court was delivered by
El wood, J. :—The facts, as found at the trial, are as fol

lows
There were three tracks, the main line, the passing track, and the 

elevator track ; the train wAs on the main line; ami it was necessary to 
put a car of wood on the elevator track. The di*ceased was a brakesman 
on a mixed train, in the employ of the defendant company, who were 
operating their railway la-tween Wainwright and Biggnr. and had been 
such brakesman for alsmt eight months. On the day in question, he, 
in company with another brakesman, under the directions of the conduc
tor, was engaged in making what is known as a "flying shunt” for the 
purpose of switching a car of wood in the yards of the defendant com
pany at Scott. This operation consists in throwing open the switch from 
the main track to the passing track, immediately after the engine has 
passed it, hauling the car; the car is then uncoupled, and. the switch 
being thrown open, is diverted down that track, w’hile the engine goes on 
down the main track ; the engine then backs up, the switch being again 
changed, and follows the car on to the passing track, couples on to it; 
and a similar operation is necessary to take it on to the elevator track.

The uncontradicted testimony of the conductor is, that on this occasion 
it was the duty of the deceased to ride on the step of the tender of tin- 
engine. which was progressing west on the main track, and uncouple the 
engine which was hauling this car. by pulling a lever. In the meantime, 
the switch having Ix-en opened, the car of wood was to Is* taken by the 
conductor himself on to the passing track—that is to say, he was to ride

SASK.
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on the ear and operate the brake to stop it when it had gone far enough. 
The car of wood in question was what is known as a If art ear. It has no 
roof, but is a Hat ear, with just one brake, and was loaded pretty nearly 
to the height of a box car with wood.

For the purpose of doing this, the trains were stopped about two 
telegraph pole lengths east of the switch at Scott, and both brakesmen 
were given their instructions by the conductor. His evidence is to the 
effect that this is an operation that is very continually performed, pos
sibly once a day; that the deceased was an experienced and competent 
brakesman, and apparently attended to his duties. The accident took 
place at about half-past eleven on the morning in question, on a clear, 
cold day.

In pursuance of these instructions, the deceased boarded the engine, 
uncoupled the ear. which moved down into the passing track, gave the 
sign to the driver of the engine to back up, but, in place of remaining on 
the engine, as he might have done, and as the conductor testified it was his 
duty to do, he got down between the tracks, and walked across on to the 
passing track, to the west of this car of wood. The fireman was an eye
witness of the accident, and he says that the car was travelling about 
three miles an hour, and he saw Kennedy standing in front of it on the 
passing track ; that the car was approaching him about six feet or eight 
feet away, he himself being only about a car length, or a little more, from 
Kennedy; that he was on the centre of the track, between the two rails; 
that he turned ns if to get out of the way—he is not sure whether he 
slipped or stumbled, but at any rate the car did not strike him, in the 
sense of knocking him down, but ran over him. causing his death. As he 
puts it, "lie was struck just by the wheels.” The man died almost im
mediately. 'I he evidence establishes that there is ample room for a man 
to stand with perfect safety between the tracks, and that it is constantly

The conductor further testified that it was Kennedy’s duty to stay 
on the step of the tender, and ride back on it until it came in contact 
with the ear of wood on the passing track. He stated that he could give 
no reason for his being where lie was when the accident occurred ; that 
he had no duty to |ierform at the west end of the car at all; that, if he 
went there for the purpose of coupling the car. or even if he went there 
for the purpose of helping the conductor to turn the brake, in either case 
he would have been at the east end of the car. So far as In the con
ductor to stop the car, the evidence shews that there was only one brake, 
and it was only one man’s job to do this; and that, from the instructions 
he had received, there was no necessity whatever for him to approach for 
that purpose, because the conductor had told him that lie himself would 
"ride the car in.” which means, stop it in its proper place on the siding. 

Judgment was given for the plaintiff for $2,000.
Two objections are raised to the judgment :—
(a) That the onus of proving that the accident arose out of and in 

the course of the deceased’s employment was on the plaintiff, and that the 
plaintiff did not satisfy that burden of proof ; Hit, on the contrary, the 
uncontradicted evidence shewed that the deceased was not engaged in his 
employment at the time of the accident, and that it did not arise out of 
and in the course of his employment.

5
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( b) That the compensation allowed by the learned Judge is excessive, 
in that there was no evidence shewing the estimated earnings during the 
three years preceding the injury of a person of the same grade, employed 
during those three years in a like employment.

Buckley, L.J., in Fitzgf raid v. Clarke, [ 1908] 2 K.B. 796, at 
799, says:—

The words ,,uut of" point, I think, to the origin or cause of the acci
dent; the words “in the course of” to the time, place, and circumstances 
under which the accident takes place.

The accident was due resulted from a risk reasonably
incident to the employment; and, therefore, arose “out of” 
the employment. It was argued that it did not arise “in the 
course” of the employment, because it was the duty of the de
ceased to ride on tin- step of the tender of the engine from the 
main track to the place on the passing track when* the shunted 
car was, and there couple that car to the engine. The learned 
Judge from the facts has drawn the inference that the object 
of the deceased in crossing to the passing track was to couple 
this car; and, consequently, it was an act done in furtherance 
of his duty.

In Evans v. Astley, [ 1911 ] A.O. 675, at 678, Eajl Loreburn, 
L.C., says:—

It is. of course, impossible to lay down in word# any scab» or standard 
by which you can measure the degree of proof which will suffice to sup 
port a particular conclusion of fact. '1 he applicant must prove his case. 
This docs not mean that he must demonstrate his case. If the more pro
bable conclusion is that for which he contends, and there is anything 
pointing to it. then there is evidence for a Court to act upon.

Dawbarn on Employers’ Liability, 4th ed., p. 112, says:—
R< there arc two great classes of such cases: (a) when the acci

dent takes place on tin- actual scene of a man’s duty; and (6| when it 
does not. As a rule, in the former class of case, the workman gets a very 
liberal benefit of the doubt, ami very slight evidence is re to war
rant the inference of fact that tin- accident arose out of ami in the course 
of the employment. So much so that tin- onus of proof seems almost 
shifted on to the employer to prove the contrary.

In Harding v. Hrynddu Colling Co., [1911] 2 K.B. 747, at 
750, Cozens-Hardy. M.R., says:—

•Serious and wilful misconduct within the sphere of the employment 
does not prevent his dependants from claiming compensation.

Ruckloy, L.J., in a dissenting judgment, at p. 753, says:—
I want to odd something lest this judgment should be misunderstood. 

The question is not whether the man in the course of his employment went 
to a forbidden place. If that be it, there may be simply serious ami wilful 
misconduct, and he may be entitled to recover. 'Hie question is: Has the 
man done an act outside the sphere of hi# employment, or has lie in 
doing an act within the sphere of his employment been guilty of serious
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uiid wilful mlHcumhivtY If it he the former, lie in not entitled to recover; 
if it be the latter, lie in. Let me give an illustration ns to place. Sup
pose a man is employed in a factory, and his duty is to go to and fro 
in the factory to carry goods, and he is told that he must always go by 
this passage and return by that passage. 1 am supposing a rule or re
gulation simply for the purpose of freedom of circulation in the factory. 
If lie goes by the passage by which lie ought to return, he will have broken 
a rule as to place, but lie will not Is* out of the course of his employment; 
lie will lie there for the «purpose of his employment, doing an act within 
the Sphere of his i «lit, carrying goods or whatever it may be, but
doing it in a forbidden way.

lu this cast» there was no misconduct. The deceased was 
a capable, faithful workman. If no accident had occurred, 
it is quite conceivable that it would have been considered im
material whether he remained on the tender or walked over to 
the passing track. So far as the contention that he was 
at the wrong end of the car is concerned, it is probable that he 
was stepping out of the way to let the car pass him when he 
slipped. There was no suggestion that he got off the tender or 
was on the passing track for any purpose other than to perform 
the duty on which he was engaged. I am of the opinion, there
fore, that the trial Judge was justified in drawing the infer
ence which lie drew, and that the accident arose “out of and in 
the course of the employment.”

So far as the second objection is concerned, the only evid
ence as to the earnings of the deceased, or of a person in the 
same grade, t ' during the three years preceding the
accident, is, that for the month of January and for three weeks 
in February he received .$182 or thereabouts. This, to my mind, 
was not sufficient to justify the trial Judge in finding that the 
earnings of the deceased, or of one in the same grade, for the 
preceding three years, exceeded $1,8(10: Vhlenburgh v. Prince 
Albert Lumber Co., 9 D.L.R. 639, 23 W.L.R. 541.

The judgment, therefore, in my opinion, should be reduced 
to $1,800. As the appellants have failed in the main appeal, I 
would not allow any costs of this appeal to either party. The 
judgment will he reduced to $1,800. There will he no costs of 
appeal to either party.

Judgment reduced.

3646
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CHARLES v. NORTON GRIFFITHS CO. Ltd

British Columbia Supreme Court. Macdonald. C.J.A., Irving. Martin, and 
tlallihcr. ././.A. Mag 1. 1018.

B. C.

s. c. 
1913

1. Trial ( g 11 c 8—l.r>7)—Qvkntiox of i.aw am» fact—Wiifx onk for
.II ICY IX.IVRY TO FMI'l-OYKi:—NkiH.IOFNCF— KLKVATOR AC ( HU NT.

That a workman employed in building construction ami conveying 
huilding material U|»on an uncngwl elevator was crowded so clone 
to the edge* of an overloaded and uncaged elevator lhat his heed pro
jected and was caught and injured in contact with the end of a holt 
sunk in the wall of the elevator shaft, presents a prima facie cane to 
go to the jury, and cannot properly he withdrawn from their con
sideration. where the jury might properly lind upon the evidence that 
the proximate cause of the accident was the employer’s failure to 
have the elevator caged for such work, or his negligence in leaving 
the Isdts projecting in a dangerous way in the shaft, and where the 
jury would not necessarily have to attribute the injurv to the negli
gence of the fid low-servant in charge of the elevator in permitting 
the* overloading.

Appeal from tin* judgment of Morrison. J.. taking the case Statement 
from the jury and dismissing the action.

The appeal was allowed. Galliiikr, J.A.. dissenting.
The plaintiff, a labourer in the employ of the defendant 

company, was engaged in the construction of a huilding known 
as the “Vancouver Mock." on Granville street in Vancouver, on 
the 18th of July, 1912. He was ordered by the foreman of the 
defendant company to load a wheelbarrow with cement in the 
basement of the huilding and take it on an elevator, by which 
it was to he carried for use on the storeys above. The elevator 
had no cage or protection on the sides, and its floor was six feet 
one inch long, four feet eight inches wide at one end, and three 
feet at the other. It started up from the basement with two 
wheelbarrows and three men. On reaching the ground floor 
four more men got on and carried with them two boxes two feet 
by 18 inches in size each. The plaintiff was crowded over to 
one side and the heel of one foot protruded beyond the edge of 
the elevator floor. On the elevator continuing up. his heel 
was caught on a holt projecting from the side of the elevator 
shaft. IIis foot was jammed between the holt and the floor of 
the elevator, the hones of the foot being broken. lie was in the 
hospital for three weeks, and for seven months afterwards was 
not in a fit condition to work. The bolts (one of which caught 
the plaintiff’s heel) were emliedded in the wall and passed 
through and supported the brackets that ran from top to bottom 
of the elevator shaft. To these brackets were attached the 
guides upon which the elevator ran. The bolts projected from 
the brackets into the elevator shaft about one inch.

12—15D.I..R.
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Th<* judgment appealed from was as follows:—
Morrison, J.:—It seem a to me, surely, that this accident was brought 

almut by a portion of the person of the plaintilT protruding beyond the 
lines of the elevator, and that was the one part that was hurt, and the 
only part that came in contact with anything. 1 do not think that it can 
ho said that this elevator was overcrowded in the sense that is sought 
here. just. Is-cause there were these seven persons in it and the particular 
material that we have heard alniut.

This man was not a stronger, and not a passenger in the sense of a 
person in a public building where strangers come in. Of course there, 
where all kinds of people come, they expect to have conditions absolutely 
safe and protected. In this case this was a young man working there and 
familiar with the customs. He understood the conditions thoroughly. 1 
do not think that reasonable men could reasonably lliul that lie was careful 
in standing in tin1 way lie did. under all the circumstances. He need not 
have put himself in the attitude in which lie was, even to Is- comfortable, 
lie hail plenty of room, and in an elevator like that, where a number of 
people must use it, and use it with material, they have to economize 
space and take, I think, a little more than the average care and see that 
there is room for others than themselves. They necessarily must econo
mize space. 1 think, unfortunately, this young man simply took a careless 
attitude, utterly indilferent to the conditions, and he thereby got hurt, 
and I think, under those circumstances, it would not lie right for me to 
visit the consequence upon the defendant company. I therefore grant the 
application for dismissal.

(To the jury) :—There is one satisfaction, gentlemen of the jury, that 
in a case of this kind, the plaintilf does not go without something. The 
Workmen's Compensation Act applies, but with that, of course, you have 
nothing to do. When a person loses a case like this, ami his action is 
dismissed, he can, of course, invoke the provisions of the Workmen’s 
Compensation Act. and then there is a certain amount nssossed, not ns 
much, perhaps, as if tin- case had gone to the jury and he had won.

The plaintiff appealed.
It. M. Macdonald, for tin- :—Tin- learned trial

Judge erreil in taking the case from the jury. The evidence 
shews that the elevator xvas so crowded as to render the position 
of the plaintiff unsafe. There was negligence in tin- condition of 
the elevator. If holts are allowed to project into the elevator 
shaft, there should he a cage on the elevator for protection.- 
Fakkcrna v. Brooks Scanlon O'Brien Company, Limited (1910), 
15 R.C.R. 401, atlirnu-d Brttoks, etc., Co. v. Fakkema, 44 Can. 
8.C.R. 412.

•S'. S. Taylor, K.C., for respondents: The plaintiffs evidence 
shews there was no negligence on the part of the defendants. 
There was eontributory negligence on the part of the plaintiff 
by allowing his heel to protrude- beyond tin- edge of the floor of 
the elevator, and the accident was. on the admission of the 
plaintiff, due to tin- man running the elevator allowing on too 
large a load at the time of the accident.

Macdonald, in reply.

^547
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Macdonald, C.J.A.: I think tin- appeal should In- allowed. 
On the question of negligence, it seems to me s was
proved to entitle the jury to pass upon that question. The 
same is true with respect to contributory negligence. What we 
have to say is whether or not the has made out a prima
facit case which would entitle the jury to find negligence and 
the absence of contributory negligence.

On the question of common employment, that is in practically 
the same position. The jury might come to the conclusion that 
there was negligence in not providing a proper elevator, proper 
safeguards, or that there was negligence in having the holts 
projecting the way they were. That might he. in the opinion 
of the jury, the proximate cause of the accident. The fact 
that the man operating the elevator too many to come
upon it might not. in the opinion of the jury, be the proximate 
cause; hence, I think the case must be passed upon by the jury.

Irving, J.A.:—I agree. I have some hesitation over tin- 
question of common employment. At any rate, that will be 
open to the defendants at the trial. 1 think the whole case 
should he allowed to go to the jury.

Martin, J.A.;—I agree that really the serious point in this 
matter is the absence of the cage and the presence of holts.

Oalliher, J.A. (dissenting) :—I would dismiss the appeal. 
I think the evidence before us is not sufficient for any jury to 
come to the conclusion that there was negligence on the part of 
the defendants. I do not regard the evidence that this particular 
elevator was not caged in as evidence of negligence, nor do I 
think that the jury would so regard it. That elevator win being 
used in construction work. Now, the men knew that themselves ; 
they were aware of all the circumstances, and I do not think 
that a jury should lay down as a principle that every safeguard 
should la» put around a construction such as this elevator, par
ticularly in view of the fact that the plaintiff on his own evid
ence admits, or his own witnesses say. that it would In* practic
ally unfit for the work for which it was being used if it was 
caged in. On these grounds I think the learned trial Judge was 
right.
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VON SERB1N0FF v. MCCARTHY.
Naskatchcican Supreme Court. Johnstone, J. Sovembcr 8. 1013.

1. LaNULOHII AND TENANT (III l>—.'Ml—FoBFKITl KK — KKTL'BN or LK8- 
KKK'N DKIIl-SIT C1IVKN IN lil ABANTKK.

Where tin ngreement for n lease to begin ns noon »h the landlord 
«•onhl |ire|>are the demised premises for the tenant's purposes stipulated 
that a $f>iMi deposit then made to the landlord was to Is* held as a 
guarantee of good faith, on the part of the tenant, that the hitter 
would enter into possession when the premises were ready, such de
posit may lie ordered to lie returned to the tenant when the landlord 
gave notire that the premises were ready for occupation when they 
were not in fact ready, and therefore eoiihl not hy reason of a 
municipal by-law Is» used for the lessee's business, if the landlord 
gave notice of cancellation of the lease before the rental period had 
begun on the ground of the tenant's breach of covenant in sub-letting 
a portion of the premises without leave; the landlord under such 
circumstances could not keep the dejioait, and also avoid the lease.

Action by a tenant for damages for alleged failure to pre
pare tin- demised premises suitably for the purposes of the busi
ness in ocntemplation of the parties under the lease, and for 
return of plaintiff’s $500 deposit guaranteeing the carrying 
out of the lease on his part, involving also the landlord’s right 
to rescind the lease.

Judgment was given for the plaintiff as to the deposit only, 
hut without easts, the lease being rescinded.

J. F. L. Embury, for plaintiff.
J. A. AlUni, for defendant.

Johnstone, J. : The defendant, on August 20, 1012, leased 
the premises in question to the plaintiffs by deed by way of 
lease, under the provisions of the Land Titles Act, for a term 
of five years, at a yearly rental of $6,000, payable monthly. 
The premises leased were not, on the date of the lease, ready 
for occupation, but as to a portion thereof had to be rebuilt, and 
the lease therefore contained various provisions intended to 
govern the completion of the work of reconstruction, and of 
the repair of the then ling portion of the building, and as 
to the possession of the lessees and the payment of rent, the 
payment of which, it was provided 1 remain in abeyance 
until the premises should be reasonably ready and fit for occu
pation.

The sum of $.100. it was provided, should be deposited by 
the lessees with the lessor, which was done as a guarantee of 
good faith on the part of the tenants that they would enter 
into possession of the premises on the same being got ready as 
in the lease* provided. There was no specified date mentioned 
in the lease when the building should be completed and ready 
for occupation, and as to when the rent should commence to

50
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run, and other than an agmunent to repair on the part of the SASK. 
landlord as quickly as possible, and that as soon as the premises ^*^7 
were reasonably fit for occupation, rent should commence to 1913 

run, the lease made no provision.
The lease contained the usual covenant on the part of the c VoN 

lessees not. to assign or sublet the demised premises without the r. 
leave of the lessor in that behalf in writing first had and oh- McCahihy. 
tained. The plaintiffs, on November 22. 1912, tin* lessor .jninutooe. j.
was still in possession of the demised premises, sublet a portion 
thereof to the defendants I’roeos and forfiotis for a term of 
three years. This * was without the consent of the
lessor, and was a breach of the covenant not to assign or sub
let without leave.

The plaintiffs never entered into possession under their 
lease. The defendant McCarthy on December 12, 1912, notified 
the plaintiffs that the premises were ready for occupation by 
them. In my judgment the premises were not then in a fit 
state for occupation by the plaintiffs for the carrying on by 
them of their trade or occupation on the premises as contem
plated by the parties 011 the entering into of the lease. Amongst 
other things, the basement was not cemented according to the 
city by-law. and in such a manner as to < the licensing of 
the premises for the purpose of the carrying on of the business 
contemplated by the parties and the lease. There was no evid 
dice adduced 011 the part of the plaintiffs that the time taken 
by the defendant McCarthy in the reconstruction of the build
ing on the premises or in the repair thereof was unreasonable 
or that there was undue delay.

From December 12. 1912, until March. 1918. the parties 
dealt at arm's length, and negotiations between the plaintiffs 
and McCarthy were < ted through correspondence, and in 
all this correspondence I can find no reference to the sub
lease by the plaintiffs of November 22. and in my judgment 
McCarthy never became aware of it. I suspect, moreover, that 
when Von Serbinoff told Mr. McCarthy’s foreman, as 1 find lie 
did. that the person tearing away the booths in the restaurant 
portion was his (V011 Serbinoff*s) workman, lie purposely did 
so to mislead : that this workman was one of the sub-lessees or 
their workman, and not the plaintiff's.

McCarthy, on January 29, gave the plaintiffs notice, with 
a view to determine the tenancy. The defendant McCarthy 
having been in possession at the time of the breach, and the 
plaintiffs never having entered, the notice became unnecessary.

On the trial, the co-defendants of McCarthy did not appear 
to support their claim as to damages.

The plaintiffs, by reason of their breach of covenant, and 
because of lack of evidence as to undue delay 011 the part of

8
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SASK. McCarthy, an* not entitled to damages. Neither is McCarthy

8.C.
1911

entitled to damages, bee a list- he is not shewn to have had the 
premises in shape for occupation as claimed by him, and also 
because the lease was terminated on a date earlier than that

Von
Skhhinokk

McCaktiiy.

at which he claims rent to have commenced to run. I find, 
however, that the plaintiffs are entitled to be paid the $500 de
posited by them on executing the lease. McCarthy cannot avoid

JolllHtDIIV, J. the lease and keep the money as well. The plaintiffs have leave 
to make any amendment necessary to the statement of claim. 
The plaintiffs having substantially failed, the defendants also, 
there will be judgment for the plaint ill's for $500 without 
costs. No costs to the defendants.

Judgment accordingly.

MAN. WATSON STILLMAN CO. v. NORTHERN ELECTRIC CO

C. A.
1913

Manitoba Court of Appeal. Iloiccll, C.J.M.. Richards, Perdue, and 
Cameron, JJ.A. December 17, 1913.

1. ARBITRATION (1 1—1)—AGREEMENT FOB SUBMISSION—WllAT AMOUNTS TO
—Provision in contract for—Effect on subcontractor.

A stipulation in a contract between n construction company and a 
municipality that disputes arising from any cans- during tin* con
tinuance of tin- contract should la- referred to the city engineer whose 
award should Is* linal. cannot Is- read into a subcontract so as to com
pel a subcontractor to submit to such ollicinl a claim against the 
original contractor for the balance due on the contract price, ami for 
losses occasioned by the latter's default, where the original contract 
was not made a part of the subcontract and the subcontractor did not 
covenant or agree to comply with the terms thereof, notwithstanding 
that the sulwontract as well as the principal contract provided for the 
submission to the city engineer for final determination of any question 
respecting the meaning of the specifications.

[A'orfhrrn Electric v. Winnipeg. 13 D.L.ll. 251 : Hamilton v. Mml.ic, 
5 Times L.R. (177: Thomas v. Port sea. [1912] A.C. 1: and Tern perl i/ V. 
Smyth. [1995] 2 K.R. 791. referred to.]

Stntemvrt Appeal by plaintiffs from an order of Macdonald. J.. staying 
proceedings in the action until an arbitration should take place 
under an alleged condition of a contract to submit to arbitra
tion matters such as those now in

The appeal was allowed.
On Maivh 111, 1909, defendants made a contract with the 

city of Winnipeg to furnish machinery for well No. 7. On 
June 2, 1909, defendants made a contract with plaintiffs by 
which tin* latter agreed with the former to do all the work and 
furnish all tin* machinery to complete tin* defendants’ contract 
with the city of Winnipeg except the furnishing of an induction 
motor. The city was not a party to this contract of June 2nd, 
1909.

Plaintiffs brought this action against defendants in respect

C+D
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of a .small balance, alleged to Ik* unpaid, of the contract price and 
for compensation for loss and expense resulting from the same 
delays and default in respect of which the Northern Electric 
Co. so sued the city of Winnipeg. (See S or Hunt Electric v. 

g, 13 D.L.R. 251, 23 Man. L.R. 225.)
C. II. Locke, for plaintiffs.
.1. E. Iloskin, K.C.. and ('. S. Tuppi r, for defendants.

Howell, C.d.M.:—The defendants entered into a contract 
with the city of Winnipeg to furnish certain machinery and do 
certain work to enforce payment for which an action was begun 
by them, which was stayed because of a submission to arbitra
tion in the contract set forth fully in Northern Ma irie v. HTn- 
nipeg, 13 D.L.R. 251. 23 Man. L.R. 225.

After the execution of the contract in that ease referred to, 
the parties to this suit entered into the contract sued on whereby 
the plaintiffs agreed, upon the defendants tf a motor and
switchboard, to practically perforin the contract which the de
fendants had entered into with the city above referred to. The 
first, second, third, fourth ami ninth paragraphs of the contract 
sued on are as follows—ami the word “company" therein repre
sents the defendants and the word “corporation" the plaintiffs:

1. ........... nipntiy hereby undertakes ami agree* in deliver to the von-
tractor* f.o.b. Winnipeg, duty paid:—

One 3 phase. 110 cycle, induction motor in accordance with the at 
inched specification marked “A,” and one switchboard panel in accordance 
with attached Hpccification marked "It."

2. The contractor* hereby undertake, free of nil charge* to the com 
pany. the transportation of tile nlmve mentioned motor and switchboard 
panel from the railway station at Winnipeg to well No. 7. city of Winnipeg.

3. The contractor* hereby undertake to furnish ami install, fret1 of all 
charge* to the company, at well No. 7. city of WinnijN-g: —

One turbine pump together with shafting*, couplings. Iwaring*. cast 
iron pipe and fitting*, and to install and connect the above mentioned 
motor and switchboard ami to do all work in accordance with and carry on 
all undertaking* a* called for in Hpccification* of the city of Winnipeg 
hereto attached marked general condition* hereto attached marked
"D”: fair wage schedule hereto attached marked “K": city engineer'* blue
prints No*. 3UI18 and 31181 marked "F."

4. The contractor* hereby guarantee that provided the motor to he 
supplied by the company fulfil* the specification marked “A." the turbine 
pump will, in every respect, fulfil the rei|iiirement* a* called for in specifi
cation of the city of Winnipeg marked “II."

fi. Should any «piestion arise rc.pecting the true construction or mean 
ing of the spécification* the same shall In* referred to the city engineer of 
the city of Winni|»cg whose award *hnll !*• final and conclusive.

MAN.
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The contract provides times ami methods of payment by the 
defendants to tin* plaintiffs quite different from the city contract.
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It also provides for a penalty payable to the defendants for de
fault or delay in the work, and there is a covenant that in ease 
there is no delay in the delivery of the motor by the defendants, 
and no delay by the city, the machinery shall be ready for 
operation by a fixed date. The contract is not in any way an 
assignment of the city contract.

In the general conditions referred to in the third paragraph 
of the contract as “ 1)’* there is the following clause :—

The whole of the work* included in the specifications and the15.
contract, are to lie executed to the satisfaction of the engineer and in ac
cordance with the drawings and directions furnished by him from time to 
time. He is to In* sole judge and arbitrator as to the mode in which the 
work is to Ik- carried out, whether the contractor is making satisfactory 
(•logics* in view of the time for completion, the sufficiency, ipiality and 
«(iiantity of the work done or materials furnished and also of nil ((uestions 
that may arise as to the meaning or interpretation of the specifications 
and plans, and every other matter or thing incident to. hearing upon, or 
arising out of these specifications and the contract.

In the contract between the defendant and the city there is 
the following clause :—

10. Should any <|ue*tion arise respecting the true construction or mean
ing of the specification, or should any dispute arise from any cause what
ever during the continuance of this contract, the same shall be referred to 
the award, order and determination of the city engineer, whose award 
shall U- final and conclusive.

It will be observed that in the case between the defendant and 
the city clause 10 alone waa referred to in the judgments.

The defendants in thin action claim that the contract sued on 
should he const rued as incorporating the submissions contained 
in paragraphs 15 and 10 aliovc set out. the former being in the 
general conditions attached to and referred to in the city con
tract ils “general conditions of the city.” marked “IT,” and 
the latter being clause 10 of the engrossed contract.

Section fi of the Manitoba statute, 1 Geo. V. ch. 1, is practi
cally a copy of see. 4 of the English Arbitration Act, ISHfl. and 
this section is similar in substance to sec. 11 of the English Com
mon Law Procedure Act, 1854. Sec. 9 of the local statute as
sumes that see. 11 above referred to and other provisions of that 
Act are still in force here and repeals that portion thereof in
consistent with our Arbitration Act.

The statute gives a meaning to the word “submission” and 
then enacts that “if any party to a submission” commences any 
legal proceedings against any other party to the submission, the 
proceedings may be stayed.

Sis*. 2 of tile Act is as follows:—
••Submission" means a written agreement to submit present or future 

differences to arbitration, whether an arbitrator i* named therein or not.

and there is the same provision in the English Arbitration Act .
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The bargain between the plaintiff and the " " was to
“do all the work in accordance with and carry out all undertak
ings as called for in” the documents “C,” “D,” “E,” and 
“F,” which documents were apparently a part of the contract in 
question, and also were attached to and were a part of the city 
contract. '

The engrossed city agreement was not made a part of this 
agreement, and there is no covenant or agreement to comply 
with its terms, and I cannot see any reason to hold that clause 
10 became a part of this agreement.

MAN.
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Clause 0 of the contract sued on does make the engineer an 
arbitrator or judge as to some part of the contract, and it does 
seem strange to think that the parties intended that a complete 
and full submission was to he inferred from various statements 
and covenants respecting arbitration found in the city contract 
proper, or in any of the documents referred to in it and made 
part of that contract.

It is upon the defendant to prove the submission like any 
other contract, and I see no more reason to infer tin* introduc
tion of the submission in this case than there was in Hamilton v. 
Mattie, 5 Times L.R. (>77-, and Thomas v. Portsca, (10121 A.C. 
1. In those cases it was held that where a charter-party con
tained a submission and where under it a bill of hilling was issued 
to a third party subject to the terms and conditions of the char
ter-party. the submission being as to disputes between the ship
owner and the shipper, it could not apply to a third party. If. 
however, in the like case the hill of lading had been Issued to the 
shipper a party to the charter-party the arbitration clause would 
apply: Temprrly v. Smyth, (1905) 2 K.lt. 791.

The clauses in the city contract as to arbitration are so in
consistent with the terms of the contract sued on that they can
not he imported into it.

The appeal is allowed and the order made by Mr. Justin- Mac
donald is set aside. The costs of the motion below and of this 
appeal to Is- costs in the cause to the plaintiff.

Richards, J.A.:—On March 13. 1909, the Northern, etc., Co. rmum. 4 a. 
made a contract with the city of Winnipeg, to furnish and install 
a turbine pump, an induction motor and other machinery upon 
Well No. 7, of the city, according to certain exhibits which in
cluded “specifications of the city” and “general conditions of 
the city.”

The contract contains this clause:—
10. Should any «pleutinn arise reflecting the true construction nr 

m«-nning of the spécifient inn nr should any ilispute arise from any cause 
whatever during the continuance of this contract the same shall Is- refer ml
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to thv award, ordvr and determination of the city engineer, whose award 
(dialI he final and conclusive.

On June 2. the Northern Co. made a contract with the 
Watson Stillman Co., by which tin* latter (therein called the con
tractors) agreed with the former (therein called the company) 
to do all of the work and furnish all of the machinery to com
plete the Northern Company’s contract with the city, except the 
furnishing of the induction motor, which the Northern Co. were 
to deliver to them at Winnipeg. The city was not a party to 
this contract of 2nd June.

This contract says:—
Tlie contractors hereby undertake to furnish and install ... at 

well No. 7. city of Winnipeg, one turbine pump, etc., . . . and to do all 
work in accordance with and carry out all undertakings as called for in 
certain exhibits, including the same specifications and general conditions 
of the city of Winnipeg as in the contract lietwecn the Northern Co. and

It also contains the following:—
1). Should any question arise respecting the true construction or mean

ing of the specifications the same shall lie referred to the city engineer of 
the city of Winnipeg, whose award shall Is- final and conclusive.

In the “general conditions” which were the same in both 
contracts occurs this clause:—

15. The whole of the works included in the specifications ami the con
tract. are to lie executed to the satisfaction of the engineer and in accord 
mice with the drawings and directions furnished hv him from time t.» time. 
He is to he the sole judge and arbitrator as to the mode in which the work 
is to he carried out whether the contractor is making satisfactory pro
gress in view of the time for completion, the sulllciency, <|iiality and quan
tity of the work done or materials furnished and also of all questions that 
may arise as to the meaning or interpretation of tin* specifications, and 
plans, ami every other matter or thing incident to. heaving upon or aris
ing out of these specifications and the contract.

Tliv Northern Co. tilled the city, claiming compensation for a 
balance of contract price alleged to he unpaid, anil for lima and 
exprime resulting from alleged delays and defaults on the part 
of the city. Ity judgment of this Court, reported Li D.L.R. 251, 
2:1 Man. L.R. 225, it was held, on the city's application, that, 
under clause 10 of the Northern Company’s contract with the 
city, the city were entitled to an order, under see. fi of the Arbi
tration Act, 1011. and proceedings were stayed accordingly.

The action now under consideration was brought by the Wat
son Stillman Co. against the Northern Co. in respect of a small 
balance alleged to be unpaid of the contract price and for com
pensation for loss and expense resulting from the same alleged 
delays and defaults in respect of which the Northern Co. so sued 
the city. The latter company obtained from Mr. Justice Mae-
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donald i«n order under the above mentioned section 6 staying 
proceedings in this action. From that order the Watson Co. 
have appealed.

There is nothing that in any way brings into the agreement 
between the two companies clause 10 of the agreement between 
the Northern Co. and the city under which the city succeeded in 
getting proceedings stayed. It is claimed, however, that under 
clause 9 of the contract of 2nd June, or under clause 15, of the 
“general conditions,” there is to be found an agreement to refer 
the matters in dispute in this action to the award of the city 
engineer.

Clause 9 only covers questions “respecting the true construc
tion or meaning of the specifications.” No such question is raised 
by the statement of claim. The damages sued for are alleged to 
have been caused by delays and defaults.

Clause 15, if it is incorporated in the contract of 2nd June, 
does not, as 1 read it, provide for submission to arbitration of any 
question whatever. It requires the works to be executed to the 
satisfaction of the engineer and makes him sole judge and arbi
trator as to a number of other matters. There is not a suggestion 
of any question being submitted to him as an arbitrator, in re
spect of which lie is to exercise the functions of one and to make 
an award between the parties. It merely requires a number of 
things, arising during the carrying out of the contract, to he 
done as he shall direct. It calls him “sole judge and arbitrator.” 
Hut those words do not create a submission to arbitration. They 
merely refer to his power to direct how the work, etc., shall he 
carried out.

It is urged that, if the order now appealed from is set aside, 
the Northern Co. will be in the unfortunate position of having 
the same questions dealt with by different tribunals—by arbi
tration on their claim against the city, and by a trial in Court 
in the ordinary way on the Watson Co.’s claim against them 
and possibly with different results.

There is no doubt that the position will be an embarrassing 
one. Hut the Northern Co. have put themselves into it by enter
ing into a very broad and comprehensive submission clause in 
their contract with the city, and into a greatly restricted one 
in their agreement with the Watson Co., which has resulted in 
the matters in question in the two actions, though substantially 
the same, being covered by the former clause but not by the 
latter.

Only the statement of claim has been filed : No defence has 
been pleaded ; and at this stage, at least, of the action there is, in 
default of an agreement for a submission, no power in tin* Court 
to compel the plaintiffs to submit to arbitration, or to stay pro
ceedings in default of their so doing. I do not imply that at any
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with the city, and I see no reason why they should lie delayed in 
exercising their ordinary rights, to have the matters tried in the 
ordinary way.

I would allow the appeal and set aside the order appealed 
against, costs of the appeal and of the order appealed against to 
be costs in the cause to the plaintiffs.

I’prduo, J.A. Perdi'k, J.A.. eoneurred with Cameron, J.A.

faimron, J.A. Cameron, J.A. : -In the agreement of June 2. 1909, the Wat
son Stillman Co. are designated as the “contractors.” It is this 
that gives some plausibility to the argument that clause 15 of 
the general conditions, in the contract between the defendant 
company and the city of Winnipeg, is applicable to and part of 
the above agreement under the provisions of section 3 thereof, 
which binds the plaintiff company
the contractors (ns iiiimetl in that agreement) to ilo all work in accordance 
with and carry out all undertakings ns called for in specifications of the 
city of Winnipeg hereto attached marked “D”
and in other particulars not here material. Hut the term “con
tractors” in clause 15 of the general conditions refers expressly 
to the Northern Electric Co. as appears by the contract bi-tween 
that company and the city. The second sentence of clause 15 
must, therefore, be read as if it were worded:—

As lictwevn the Northern Electric Company and the city, the city en
gineer is to Ik* the sole judge and arbitrator as to .the mode in which the 
work is to be carried out—whether the Northern Electric Co. is making sai 
isfactory progress in view of the time for completion, the sufficiency, quality 
and quantity of the work done or materials furnished and also of all quos- 
tions that may arise as to the meaning and interpretation of the specifica
tions and plans ami. as between the Northern Electric Co. and the city, the 
city engineer is to Is* sob» judge and arbitrator as to every other matter or 
thing incident to. Iiearing upon or arising out of the contract l»etwecn the 
Northern Electric Co. and the city, and the specifications therein referred 
to.
That being, to my mind, «the true intent and meaning of clause
15, it is quite..................to. and. therefore, not part of, th«i
agreement between the parties to this action, and here in ques
tion.

! agree with the conclusion arrived at by the Chief Justice, 
whose judgment 1 have read.

Appeal allowed.

^01629
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Re THIRTY-NINE HINDUS.
Hriiiah Columbia Supreme Court. Hunter. C.J. November 28, 11)13.

B. C.

S.C
11)131. Deportation (#1—4)—Immigration restrictions — Asiatics from

British territory—Asiatic “origin” or Asiatic "race.”
Whore a statute authorizes the regulation of the immigration of 

;h i-soiim of the “Asiatic race” by ordera-in-couiicil. an order-in-council 
purporting to regulate the immigration of persons of "Asiatic origin” 
is ultra vires as exceeding the statutory authority, the words “Asiatic 
origin” being winy enough to include persons of the British race horn 
in \.sri who would not !••• within the words “Asiatic race" used in the 
statute.

|See Annotaii« n or. exclusion and deportation of immigrants from 
British territory, at end of this case.]

2. Deportation ( § I—5)—Jurisdiction—Order to shew ground of ex

When a person is ordered to be deported out of the country, the 
reason for the deportation should he clearly stated in the order, and 
it is not a compliance merely to refer, under the heading of “reasons." 
to the section number of the statute under which the order purported 
to he made.

3. Habeas corpus i #1 V—II)—Validity of order in council—Déporta
TION UNDER IMMIGRATION LAWS—ASIATICS FROM BRITISH TERRI

A discharge on habeas corpus may lie ordered in respect of a de
portation order against Asiatics under an order in council which ex
ceeds in its scope the powers conferred by Parliament; the orders-in- 
couneil P.V. 1)20 and 1)20 are both invalid as exceeding the prohibition 
of the statute ns to persons to he debarred from entering Canada.

[Re Rahim, 4 D.L.R. 701. referred to.]
4. Deportation (§]—5)—Immigration law—Fixed hum of money to be

POSSESSED BY IMMIGRANT AT TIME OF ENTRY.
A requirement under an immigration law that the immigrant shall 

have, on arrival, a stated sum in his own right, does not alone demand 
that the money shall Is* in his actual and personal possession, and 
would be sntistied by his having the money on deposit in a Canadian

Habeas corpus proceedings to test the legality of the deten- statement 
tion of thirty-nine Hindus held under deportation orders.

J. K. Bird, for application.
W. J. Taylor, K.C., contra.

Hunter, C.J. :—As to four of the Hindus, their counsel, Mr. Hunter.c.j. 
Bird, abandoned proceedings, so that the question now concerns 
the other 35.

The main dispute was as to the validity of the orders-in- 
council known as P.C. No. 926 and No. 920, passed on May 
9, 1910.

At the outset Mr. Bird vehemently urged that Parliament 
knew that it was impossible for Hindus to come to a Canadian 
port by a continuous journey and that it had ( ed a sub
terfuge to place a ban on Hindus as a race and that, therefore, 
the Court ought to be astute, if possible, to defeat the alleged 
injustice. As to this it seems necessary once more to point out 
that in dealing with Acts of Parliament the Court is not con-

7
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corned with questions of expediency or good faith, hut only with 
their validity and interpretation.

To consider the two orders-in-council. As to No. 92fi it is 
objected that the expression “Asiatic origin” is used, whereas 
the statute uses “Asiatic race.” It is obvious that the word 
“origin” includes more than the word “race.” A person born 
in India of British parents domiciled then* would be of Asiatic 
origin, but not of Asiatic race. The prohibition of the order- 
in council therefore, exceeds that contained in the statute itself 
and is. accordingly, ultra vins. Again, the order-in-council 
requires the immigrant to have $200, in his own right in actual 
and personal possession whereas the statute does not require 
that the money shall be in actual and personal possession. If 
an immigrant had the money in his own right in a Victoria 
bank at the time of his arrival lie would satisfy the requirements 
of the statute but not those of the orde in-council. The order- 
in-council is therefore bad on this account. Other objections 
were also urged, but it is unnecessary to deal with them.

As to the order-in-council No. 920. This order-in-council has 
already been declared invalid by Mr. Justice Morrison in 
liahim's Case, Hi B.C.R. 471, affirmed 4 D.L.R. 701. on the 
ground that it omitted the qualifying word “naturalized” be
fore the word “citizens” in conformity with the Amending 
Act, and, no doubt, as he says, the fact of the change in the stat
ute had been overlooked, and I might add that the Amending 
Act was assented to only four days before the order-in-council 
was passed.

Mr. Taylor however urged that the order-in-council might 
be upheld in part so far as regards the requirements about 
natives. The difficulty is that the word “native” is used as a 
noun in the order-in-council ami would therefore inclmh* per
sons of British race, born in India, which it is difficult to sup
pose Parliament intended, whereas in the statute it is used as an 
adjective qualifying the word “citizens,” and it is obvious 
that the expression “native” includes more than the expression 
“native citizens.”

The Court having concluded that the persons detained were 
entitled to their discharge on these grounds it was then urged 
by Mr. Taylor that they were also held because of misrepresenta
tions. But the order for deportation does not state that this 
was a reason for detention. The only reason so called assigned 
which could have any hearing on this matter is given as section
83.

This section contains a number of sub sections prohibiting 
different acts and 1 do not think it is a proper compliance with 
the Act to refer generally to the section in this way as a reason 
for dt ion. Common justice requires, and I think Par
liament so intended, that when a person is ordered to be de-A4A
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ported out of the country the reason for so doing should he 
clearly stated in order that he might at least know what was 
the reason, and. in any event, a reason stated in such a fashion 

not constitute a good return to a writ of habeas corpus.
Reference was also made to sec. 23 which purports to limit 

the jurisdiction of the Court to interfere with deportation pro
ceedings. It is however, specifically enacted that such restric
tion applies only to proceedings “had under the authority and 
in accordance with the provisions of this Act.” and it would 
indeed be strange to find that the doors of the Court were shut 
against any person of any nationality no matter what the act 
cc of might be.

Order for disc harp*.

B. C.

s. c.
1913

Hi
Thirty-nine 

Hindi a.

Hunter, C.J.

Annotation—Deportation (Si—4)—Exclusion from Canada of British sub- Annotation
jects of Oriental origin. -----

Deportation
By A. If. K. LmtOY. K.C. ,,f Asiatics

'I'h is on se, in itself, merely decides that two Dominion orders-in-council 
are invalid because they exceed the powers given hv the Dominion I mini 
gration Act on which they purport to lie based. But read in connection 
with the Dominion order in-council passed a few days after the judgment, 
which prohibits until March .11 next, the landing at ports in British Col
umbia of any immigrant who is an artisan, or skilled or unskilled labourer, 
it brings up the general question of Cunadn and the other self-governing 
Dominions refusing to British subjects the right of entry. Hindus from 
British India are as much British subjects as Canadians; whether they are 
equally British citizens, or whether a distinction can Is- usefully drawn 
Iictween “British citizens” and “British subjects.” is a point which has 
Imhoi recently mooted, but n«*ed not Is* discussed here. Immigration and 
agriculture are the only two matters over which the Br'tish North 
America Act explicitly confers concurrent jurisdiction on the Dominion 
Parliament and the provincial Legislatures, but with the proviso that 
provincial legislation shall have effect so long and so far only as it 
is not repugnant to any Act of the Parliament of Canada. The Dominion 
Parliament has very properly undertaken to regulate immigration, for 
as Mr. Joseph Chamberlain, then Secretary of State for the Colonies, said 
in a despatch to Lord Minto, of January 22. 1901, "the whole scheme of 
the British North America Act implies the exclusive exercise b\ the Dom
inion of all national powers, and, the power to legislate for pro
motion and encouragement of immigration into the provinces may have 
l»een properly given to the provincial legislatures, the right of entry into 
Canada of persons voluntarily seeking such entry is obviously a purely 
national matter, affecting as it does the relation of the Empire with 
foreign states” (Provincial legislation. 1899-1900, p. 1.19). And the federal 
Government regards with jealousy any attempt at provincial legislation 
in relation to immigration in view of the Dominion legislation on that 
subject, and has quite recently exercised the veto power against it: (Pro
vincial legislation. 1897-1898. pp. 634-8; 1899-1900, at pp. 1.14-8; 1111*1 
190.1. pp. 64, 74-6).

But what is of more importance in connection xv tli this subject 
is that the Imiierial Government has officially conceded the right of
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this Dominion, ami the other self-governing Dominions to legislate 
for the exclusion of immigrants, though British subjects. Lord Crewe. 
Secretary of State for India, speaking at the last Imperial conference, 
said: **I fully recognize, as His Majesty's flovernment fully recog
nize. that as the Empire is constituted, the idea that it is possible to 
have an absolutely free interchange between all individuals who are sub
jects of the Crown, that is to say. that every subject of the King, whoever 
be may Is*, or wherever he may live, has a natural right to travel or 
still more to settle in any part of the Empire, is a view which we fully 
admit, and 1 fully admit as representing the India Office, to be one which 
cannot Ik* maintained. As the Empire is constituted it is still impossible 
that we can have a free coming and going of all the subjects of the King 
throughout all parts of the Empire. Or to put the thing in another way, 
nobody can attempt to dispute the right of the self-governing Dominions 
to decide for themselves whom, in each cose, they will admit as citizens of 
their respective Dominions."

As Sir Samuel Oriflith. Chief Justice of Australia, and a member of 
the Judicial Committee of the I’rivv Council, has recently said, the fol
lowing propositions seem to correctly express the existing state of the

1. British nationality confers upon the holders of the status of British 
nationals the right to claim the protection of the British Sovereign ns 
against foreign powers.

2. It does not. of itself, entitle the holder to any political rights or 
privileges within any part of the Empire, hut it may he a condition of the 
enjoyment of such rights and privileges.

3. In the absence of any positive law to the contrary, a British national 
is probably entitled to claim the right of entry into any part of the Brit
ish Empire.

4. A competent legislative authority of any part of the Empire may. 
by positive law, restrict or deny that right of entry.

So another writer, who has held the Governorship of the Windward 
Islands, in a collection of papers recently published in England under the 
title of “British Citizenship." says: “If a man of colour who is a British 
subject seeks to enter and settle in Australia, he finds that he is subject 
to certain disabilities by reason of his colour: his rights as a British sub
ject do not include the right to enter and remain in every part of the 
Empire on the same terms as if he were a pure white. And it is im
practicable to prevent a self-governing colony from imposing disabilities 
on persons of colour seeking to enter it. whether they are British sub
jects or not."

But in truth we are in a region other than—perhaps we should sav 
higher than—that of mere law. We are dealing with matters which will 
find their ultimate settlement not in the provisions of any statute, but as 
the final resultant of varying sentiments, conflicting interests, ami compet
ing patriotisms. The exclusion of British subjects, whatever their colour, 
from any part of British soil, will at liest, lie regarded ns a lamentable 
necessity by those who have the interests of the Empire at heart. It will 
call for the exercise of the highest statesmanship, and much mutual for
bearance, to adjust these matters without disturbing the pax Britannica.
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NORTH WEST BATTERY Ltd. v. HARGRAVE MAN
Manitoba King's Itcnch, Curran. ./. December 13. 11)13. K. IV

1. Salk (glllC—72)—Rescission—Frai n—Piffino.
More pulling ami favourable comment on the part of an agent or 

promoter to present his company shares to an intending investor so 
as to induce the investor to purchase, do not constitute misrepre
sentation or fraud.

2. ( ORPORATION8 AND COM PA NIKS (gIVGO—135)—1 HHVERn* MEKHXflS—
—( 'll A NUI Nil M M HER OK DIRECTORATE.

Where a hoard of directors consisting <d" three members were 
unanimous in deciding that the Ismrd should lie increased to seven 
mendient, hut the resolution was not reduced to writing, a subsé
quent meeting of shareholders may confirm the directors* resolution 
although it was not in writing, by electing a directorate of seven 
members.

|Colonial Assurance I'o. v. Smith. 4 D.L.R. S| 4. 22 Man. L.R. 441 ; 
and Kelly v. Electrical Construction Co.. Id O.L.R. 232. referred to.|

3. ( OKIOKATIONK AND COMPANIES (g 1VG 1—100)—DIRECTORATE—llKIlCC-
THIN OF ITS MEMBERSHIP, HOW EFFECTED.

A laiard of directors of seven mcmls-rs having been determined upon 
by a resolution of the previous hoard of three directors and elected 
by the shareholders of the company in accordance therewith, the new 
hoard was validly elected and constituted so as to authorize a call 
on the unpaid shares of the company.

4. Corporations and companies (g VB 1—1741)—Stock—Transfer, when
complete—Allotment—Partial payment.

The allotment of shares in a company is evidenced by production of 
the minute Isiok of the directors' meeting moving a resolution allotting 
stock to the different persons whose names appear in the list set out 
in the minutes and a contract is completed on |aisting the notice of 
allotment.

| lie Imperial Land Co.. L.R. 7 t'h. 587 ; llousrholil Eire Insurance 
Co. v. (Irani. L.R. 4 Kx.l). 210, referred to. |

5. Corporations and companies i g Y It I—177)—Stock—Conditions to
kcbscription—Seal, effect.

That an application for shares in a company is under seal does not 
dispense with the necessity of the company doing something to indi
cate its acceptance and communicating such acceptance to the appli 
cant to make a complete contract.

[Re Provincial drovers Ltd.. 10 O.L.R. 705: Yvison Coke and Has 
i'o. v. Pvllatt. 4 O.L.R. 481. referred to.]

Action to recover unpaid enlls on shares in a joint stock statement 
company.

Judgment was given for the company.
J. II. llugy, and A. K. Dysart, for plaintiff.
W. II. Curie, and F. M. Iturbidgt, for defendant.

(Yrran, J. :—The plaintiff is a company incorporated under CMnen l- 
and subject to the provisions of the Manitoba Joint Stock Com
panies Act with its head office at the city of Winnipeg. The 
defendant is a merchant residing in the city of Winnipeg.

The defendant applied for 10 shares of the stock of the plain-
13—15 D.L.R.
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till' company on February 17, 1910, by exhibit 3. He admits 
signing the ion and delivering it to the company’s agent,
Lovell, lie has paid $300 on account of these shares, and hav
ing defaulted in payment of the 2(V< due in sixty days, amount
ing to $200 and in the payment of a call of $10 per share made 
on December 2, 1910, amounting to $100, the plaintiff brings 
this action to recover these amounts, $300 in all.

The action was originally brought in the County Court 
of Winnipeg, but owing to the nature of the defences filed, 
the County Court Judge before whom the case came for trial 
transferred it to this Court.

The defendant pleads a number of defences, amongst them 
fraud ami misrepresentation, by means of which the applica
tion for stock was obtained, and there is a counterclaim for 
return of the money paid. I will first deal with the defence of 
fraud and misrepresentation. The defendant alleges that he 
was induced to apply for the shares, and did in fact sign the 
application, exhibit 3, on the faith of the following statements 
and representations made to him by one 0. J. Lovell, the duly 
authorized agent of the plaintiIT company. (T have lettered 
these for convenience of reference.)

(«I That llis Honour I). < . Cnmvrnn, Tdeutcnnnt-Governor of the Pro
vince of Manitoba, ami K. I). Martin, of the city of Winnipeg, manu 
facturer, tout each snbscrilicd for f>0 shares of stock in the company;

(h) That lioth of them (Cameron amt Martin) had agreed to be
come director* of the company,

IvI That the pluintilf company was incorporated for the purpose of 
acquiring and had acquired a new invention for a battery for the manu
facture and storage of electricity;

(«/) That the plaintiff company had already booked orders for the 
said batteries to the extent of $40.000 or more;

(r) That Mr. .1. I). McArthur, of the city of Winnipeg, hail given an 
order for a number of said batteries to lie used at Lac du Bonnet;

l/| That the invention had lieen already installed and was working 
in several hotels ami other buildings; and

(;/) Had been ordered for installation in the McIntyre block in 
the city of Winnipeg;

(At That the plaintilf had a large numlicr of government orders to 
install the said invention;

(i) That the «aid battery waa complete and ready to lie put on the 
market; and

(j) That practically all the stock of the plaintilf company had been 
sold except 10 shares.

The defendant alleges that the whole of these representations 
and statements were untrue and contrary to fact, and were 
made by Lovell with knowledge of their untruth, or with reck
less carelessness as to the truth or falsity thereof, with intent 
that they should Im\ ms in fact they were, acted on hy the defend-

51
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mit ; that immediately after the defendant had notice of the 
falsity of the said statements and representations and before 
lie lnid received any benefit from the said shares, lie repudiated 
and disclaimed the said shares and all liability in respect 
thereof.

The plaintiff company in its reply admits the agency of 
Lovell, as alleged, and that the statements which I have 
lettered (b), (<•)♦ (r). < f) and ( i) were made by him to the d« 
fendant; but avers that all of said statements were true. The 
onus of proof, therefore, of their falsity rests on the defend 
ant. The plaintiff expressly denies that the statements lettered 
(a), i f/). ({/). (h) and (j) were in fact made by Lovell. The 
onus of proof that they were in fact made and of their falsity 
is also on the defendant.

MAN.

K. B.
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The law in no case presumes fraud. The presumption is always in 
favour of innocence, ami not of guilt. In no doubtful matter does the 
Court lean to the conclusion of fraud. Fraud is not to he assumed on 
douhtful evidence. The facts constituting fraud must !»e clearly and con
clusively established: Kerr on Fraud, 4th ed.. -tin. 450.

Now, the only evidence as to the statements and representa
tions made at the time of the sale of the stock is that of the de
fendant and Lovell, and there is a direct contradiction between 
them as to what was said about Martin's connection with the 
company and the amount of business done or in hand. The 
defendant says that he was first approached to buy shares in 
the plaintiff company by a young man whose name lie did 
not give, and who referred him to Lovell for further information 
as to the company’s affairs; that Lovell called to see him at his 
store about the company’s lighting proposition and told him that 
prospects were very bright, that the company had already a 
very large amount of business sold, that there were between 
$40.000 and $60,000 worth of business already in hand, and 
that the business was phenomenal. The defendant subsequently, 
and on February 17. 1910, called to see Lovell at his office on 
Main street, in the city of Winnipeg. lie found Lovell wait
ing for him. sitting at his desk and says Lovell had in his hand 
a lot of papers. The defendant asked him who had shares in 
the company, upon which Lovell called off a number of names, 
amongst them the name of I). (’. C’ameron. and of K. I). Martin. 
The defendant then asked Lovell how many shares Martin 
had in the company, to which Lovell replied 50 slum's, and 
that he had Martin’s application for 50 shares and had his 
cheque for $500 on account of the price. To this the defend
ant replied:—

.All right, Mr. Lovell, this living n fact, you can make me an npplira 
tion for 10 share*. If Mr. Martin ha* risked ÿfi.OOO I will risk #1.000. 
I signed the application and came away and that was all.
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Ill* I'urtlivr says that Lovell called out the name of I). ('. 
Cameron as one of the shareholders of the company, either for 
$0,0110 or $2.000, at least $2,000 of stock. Also that Lovell repre
sented to him that an order for lighting had Is-en given hy 
J. 1). McArthur at Lae du Bonnet, that McArthur was one of 
the purchasers included in the $40,000 to $00,000 of business 
before mentioned.

The defendant says that lie had a great deal of confidence 
in E. I). Martin’s business capacity and agreed to become a 
shareholder in the company on tin* strength and faith of the 
foregoing representations, and particularly on account of 
Martin’s alleged connection with the company. IL- makes this 
significant admission in his cross-examination:

If Miirtin had lii* 50 «Imres there, you would never have found mo here

I take it this epitomizes the defendant’s whole complaint, 
and simply means that if Martin had been a subscriber for 50 
shares in the company, tin- defendant would have paid for his 
stock and made no complaint. In any case the positive evidence 
of the defendant himself as to tin- alleged misrepresentations is 
confined to Lovell’s statement as to the amount of business 
done by tin- company and to Martin’s holdings of stock. lie is 
not sure as to the amount of stock Cameron was represented 
to hold. He says it was either $5,(M)0 or $2,5110, at least $2.500; 
hut apparently In- is not sure.

I do not think this is sufficiently definite, although Lovell 
admits that he had Cameron’s name on his list for 40 shares, 
whereas the fact is Cameron had subscribed for only 20 shares; 
hut appears to have been a Imna fide shareholder to that extent. 
Lovell does not appear to have lx-en asked what statement he 
made to the defendant as to Cameron’s holdings. I could not 
hold upon the evidence of the defendant that then- was any 
material misrepresentation as to Cameron’s stock.

Now. Lovell says he did use Martin’s name in canvassing 
and that lie expected Martin would take 100 shares in the com
pany. IL- admits that he did mention to the defendant that 
Martin talked of taking shares to the amount of $10,000; hut 
he positively denies that lit- called out Martin’s name from the 
list as alleged by the defendant, or that he represented him 
to tin- defendant as an actual shareholder; for the fact was that 
Martin was not then a shareholder of the company, and his 
name was not on the list from which Lovell was reading the 
names. Martin subsequently became the holder of one share in 
the company and no more. Both Martin and Cameron were put 
on the board of directors of the company and acted as such.

Lovell admits that mention was made to the defendant of 
the large amount of business in sight, and of the number of I
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inquiries about tin* company's products. 11c says lie did tell 
the defendant that there were prospects in sight to the extent' 
of $30,000 or $40,000; hut denies making any statement to the 
defendant to the effect that the company- had actual orders for 
this amount of business or for any amount of business. In fact, 
he says, he would not, and did not, up to that time, accept any 
orders for the company's products. The evidence shews that 
it was not until after the new directors had been elected on 
March 2fi, 1910, that orders for business were actually accepted 
and filled.

I have some difficulty in reaching a conclusion upon the evi
dence. Moth the defendant ami the witness Lovell impressed 
mo as being respectable business men, candid and honest in 
their manner of testifying and their demeanour on cross-exam
ination furnished absolutely no ground for believing one more 
than the other. I do not think the defendant intentionally mis
stated anything in connection with his purchase of the stock in 
question; but I am inclined to the belief that In- is mistaken as 
to what Lovell actually did represent as fact and not expecta
tion. It seems to me highly improbable that Lovell, a presum
ably honest man. and possessing the knowledge and experience 
that a stock broker and company promoter would naturally 
have, would be so extremely unwise and foolish, not to say dis
honest. under the circumstances of this case, as to deliberately 
tell the defendant that Martin was a shareholder in the company 
when such was not the cast*, because of the position in which the 
parties were placed and the circumstances under which this 
representation is said to have been made. The two men were 
together in Lovell’s office. Lovell held in his hand what pur
ported to be a list of the company's shareholders, or rather, of 
persons who had subscribed for stock in the company. At the 
request of the defendant for information as to who the share
holders were, Lovell began to read off* the names of such share
holders from the list which he had in bis hand. At any moment 
during this interview the defendant might reasonably have 
been expected to have asked Lovell to permit him to make a 
personal inspection of the list, in which event the untrue state
ment as to Martin would instantly have been detected. It seems 
to me unreasonable that Lovell would have taken this risk and 
that the defendant is mistaken in bis recollection of what Lovell 
did in fact state as to Martin's connection with the company.

It is evident that a great deal more was said during this 
interview respecting the company's affairs than can be gathered 
from the defendant’s evidence and I think it highly probable 
that Lovell did discuss with the defendant the probability of 
K. I). Martin becoming a substantial shareholder in the company 
and that possibly Lovell did make use of this argument to in
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dun* tin- defendant to also buy stock ; hut this is a very differ
ent matter from actually representing as a fact that Martin xvas 
then a holder of 50 shares. I am inclined to think that the 
representations made by Lovell as to the company’s business 
were merely the favourable commendations that a promoter 
would most likely make concerning the affairs of a company 
and to present its stock as an investment proposition in the 
best light to prospective buyers. And here again, I think the 
defendant has misunderstood what Lovell said as to the busi
ness of tin* company, and confused future prospects with actual 
business then in hand. Lovell says that lie confidently expected 
that Martin would liecomc a shareholder for at least 100 shares. 
He was not asked particularly as to the reasons or grounds of 
his belief in this matter, but from the evidence of other wit
nesses. it is apparent that Martin, after becoming a shareholder, 
attended meetings and took an active part, for a time at any 
rate, in the company’s business. Martin himself was not called 
its a witness, and 1 am unable, therefore, to form any conclu
sion as to what foundation in fact Lovell had for entertaining 
tile belief lie did. with regard to Martin’s becoming a share
holder in the company.

The defendant’s testimony is wholly uncorroborated, and 
while I believe him to have been perfectly liom-st in his desire 
to tell the truth, still I find it hard to believe that Lovell did 
deliberately lie to him about Martin’s stock, and about the 
orders for business received by the company.

Kerr on Fraud, 4th ed., at p. 458, lays down the law under 
such circumstances as follows:—

The testimony of n single witness, though uncorroborated, may In* 
siillieient for the Court to conclude that there has been fraud.
but lie got*s on to say :—

Nor can the testimony of one single witness, unless sup|»ortcd hy cor 
rolsirating circumstances, lie allowed to prevail against a positive denial 
of the answer. If a defendant |»ositively denies the assertion, and one 
witness only proves it as positively, ami there is no corroborating cir 
cumstance attaching to the assertion, the Court will not act upon the 
testimony of that witness, without some circumstances attaching a superior 
degree of credit to the latter.

Now. 1 mil wholly umihlc to find in the evidence any circum
stance from which 1 ought to or can attach a superior degree of 
credit to the defendant rather than to Lovell. Whatever cir
cumstances there are—such as the probability or improbability 
of the story as told by tin* defendant incline me to accept 
Lovell’s statement as to what really took place rather than 
that of the defendant. In the light of all the surrounding 
circumstances, I think it is mon* probable that what Lovell says 
is correct than what the defendant says. This is the only test
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I citn apply and, bearing in mind the well established legal 
principles before referred to, that he who alleges fraud must 
strictly prove it, I cannot conscientiously say that the defend
ant has convinced me that the misrepresentations he alleges to 
have been made to him by Lovell were in fact made. Kurt her 
more, 1 think that his conduct in lying by from November, 
191(1, when he says he became aware of the alleged fraud, until 
he was sued by the company, without taking any overt action of 
his own for redress, does not incline me to the belief that lie then 
seriously regarded what lie now complains of as a matter 
entitling him to set aside the whole transaction. I think lie 
should have promptly followed up his repudiation by active 
steps for redress.

It is apparent that the plaintiff company ignored his con
tentions and continued to treat him as a stock holder, from tin- 
fact of exhibit 11. dated December 8, 1910, being sent to him 
in his capacity as shareholder. The defendant admits getting 
exhibit L'l, a letter or official notice from tile company, dated 
October 19. 1910, demanding payment of the $200 past due 
on the purchase price of his stock. This refers to the $200 item 
of the plaintiff's claim herein.

In his evidence he says:—
I «Ii«l not answer it iexhibit 11 i or take any action ii|«>n it. 

and it. was not until lie received exhibit 9. dated November 7. 
1910. that In* decided to act. He then, lie says, in consequence of 
the reference therein to the company's financial position, went 
to the company’s office for information, and from information 
then and there received from the company's secretary. Mr. 
Clark, lie determined to repudiate his share liability.

I think I must hold, upon the best consideration that I 
am able to give the evidence, that the defendant has failed to 
satisfy the onus resting upon him. and has failed to make out 
the case of fraud and misrepresentation alleged in his state
ment of defence.

Next as to the claim for $100. The plaintiff put in a certi
ficate, exhibit 1. under see. 5:1 of the Joint Stock Companies 
Act as prima faeit proof of the matters referred to in this sec
tion, and particularly of the defendant\s liability for tin- 10', 
call. The onus of proof was then shifted to the defendant.

II is other defences are: 1) denial that plaintiff accepted 
the application or allotted the stock ; (2) if there was allotment, 
then no notice was given to the defendant : ( J) denial that tin
ea 11 of $10 per share was made as alleged or at all ; (4) allegation 
that such call was not made in accordance with the Joint Stock 
Companies Act and the by-laws of the company, because (a) 
the directors making the same were not duly qualified or elected, 
in that the meeting was not properly convened and that there
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wjis no quorum : i h ) because tin* ninmiiit. linn* ami plaça nf 
payment were not specified in such call, nor thirty days’ notice 
or any notice of call given flic defendant.

According to the terms of the defendant's application for 
shares, the balance of file purchase-price, to wit Ô0'{, if re
quired to he paid in. may lie so required on calls of not more 
than 10'# each, notice of such calls to he given Ht least 210 days 
in advance. The plaintiffs register of shareholders was put in 
as exhibit 4. and the name “d. Hargrave" appears on page 
8, opposite to which, in the proper column, headed ledger folio, 
appears the titimlier "Mi." A reference to page d(i of the same 
exhibit, shews it purports to he the shs-k ledger folio of the de
fendant's share account. The entries here indicate that the 
defendant was the holder of ten shares of the par value of 
$1.000 upon which $-'100 has lieen paid, leaving an unpaid ha I 
a nee of $700.

The company's minute hook was put in as exhibit fi. It 
contains a copy of the plaintiffs charter, pages .'I to II both 
inclusive, the general by-laws of the company, pages 21 to 20. 
both inclusive, and minutes of directors’ and shareholders' meet
ings. The first meeting of shareholders was held on May 111. 
1000. at which (leorge K. W. Watson, (leorge A. II. Dysart 
and Charles O. Smith were elected directors of the company. 
The first meeting of directors was held on the same day at a 
later hour, at which the general by-laws found on pa gist 21 to 
20 were passed. Subsequently Charles (>. Smith resigned from 
the directorate and was succeeded by (leorge I*. Might.

By-law No. 0 fixes the number of directors at three. By-law 
No. (i prescribes two directors as sufficient to constitute a 
quorum. By-law No. 0 provides that the directors may increase 
their number to seven at any time by resolution to lie ratified by 
the shareholders in meeting. This is the language used in the 
by law. At page 8fi of the minute hook appear the minutes of a 
directors' meeting held on March 12. 1910. All directors were 
present and the minutes are sworn to as I icing correct by Mr. 
Dysart. the company's secretary, and the same are in his hand
writing. The list of suliseriliers for shares was presented at 
the meeting and a resolution was duly passed allotting stock to 
the different persons whose names appear in the list set out in 
these minutes. The name of I). C. Cameron appears as the 
allottee of 20 shares and that of the defendant as the allottee of 
10 shares. By resolution of the directors a special imsqiug 
of shareholders was then directed to he held on March 2ti 
following at three o’oelock. At page 88 of exhibit Ô are the 
minutes of this spivial meeting of shareholders. The notice 
calling the meeting could not lie produced. Mr. Dysart. the 
secretary of the company, swore that lie had made careful
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search for mi original or copy of tin- notice in question. Ini! was 
unable to find any. He stated on oath that lie drew the notice 
himself and was familiar with that part of its contents which 
related to the business to he transacted, lie says a copy of this 
notice was mailed under registered cover to each shareholder to 
whom sloek had been allotted or who had subscribed for sloek 
more than seven days prior to the date fixed for the meeting.
I allowed him to give, as far as lie was able, the contents of 
the notice of the shareholders' meeting, which was. according 
to his evidence, that the special business to he transacted was 
election of directors and increasing the number of directors from 
three to seven. The admission of this evidence was objected to 
by the defendant, but I thought it proper, under the cirvimi 
stances, to admit it.

A reference to the minutes of the shareholders' meeting at 
page HH shews the following statement by the secretary :

The wvri'twry then utiitnl I lui I |»ro|M-r imliev «»f tin* nirHing luul Int n 
Hvmil ii|M>n nil Mlijiri'liohlcr*.

and the following resolution :—
It wnw 1 lini iimviil, hvvuiiiIimI mill mrrhsl. tlml tin* Imiinl of ilim'lur* 

In* iiuTviinNl from llirvv to •««•vvii mi'inlier*. mi miii,inlim‘iil to tin* In In»» 
iN'ing put mill rnrriisl to tlml eHWi.

Then follows the record of the nomination of certain gentle 
men for directors. the taking of a ballot and the statement that 
I). ('. Cameron. \Y. II. Cross. Joseph Maw. W. L. I’arrish. C. A. 
Flower, K. I). Martin and K. F. Comber were declared duly 
elected as the directors of the company.

There is no record of a formal or other resolution of dircetorx 
at a previous meeting authorizing the increase in the dinvtorate 
from three to seven as required by by-law No. ÎI. but there is 
the evidence of Mr. Dysart that the old directors, three in 
number, agiwd and divided upon the increase at their meeting 
held on March 1*2. that the object was to get the old board to 
resign and elect a new board of seven diiwtor*. All three of 
the old directors wen* present at the shareholders' meeting on 
Man*h 2ti. and took part in the proceeding* and none of them 
were re-ehvted. It is evident that there was an agreement or 
decision arrived at by all three of the old directors to increase 
the number of directors to seven, but that no formal ivsolnlion 
to this effect appeal's in the minutes of directors’ meetings. Is 
this a sufficient compliance with by-law No. 9?

The plaintiff admits that if the new dinvtors who imposed 
the call were illegally elected, that the call was and is invalid.

The defendant's counsel argued very forcibly that the share 
holders could not effect the increase in the directorate in the 
absence of a previous resolution of the directors, and cites 
Colonial .1 ssiminn Co. v. Smith, 4 D.L.R. 814, 22 Man. L.R. 111.
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ns mi authority for this contention. This case decides that 
when the power to pass by-laws for certain purposes has been 
conferred upon, or delegated to. the directors, it cannot be exer
cised by the shareholders in the absence of something in the 
Act of incorporation which gives them that right. This seems 
to he the law in Ontario and was so laid down by Mu lock. C.-.J., 
in Kelly v. Electrical ('(instruction Co., K! O.L.R. 232 at 230. lie 
says :—

I mu therefore of opinion that the express power conferred by sec. 47 
I of (lie Ontario Companies Act ) upon the liourd of directors to pass 
by-laws respecting proxies deprives the body at large of any inherent 
|tower to deal witli that subject.
And an originating shareholders by-law respecting proxies was 
held to he null and void.

The provisions of the Ontario Companies Art are substanti
ally the same as in our Joint Stock Companies Act with respect 
to the powers delegated to direetors. Sub-section (a) of see. 
31 of our Act has been cited by the plaintilT’s counsel as an 
authority for giving the shareholders the power to increase the 

er of their directors at the above meeting. I have con
sidered this section and do not think it can be invoked for this 
purpose. 1 take it that this sub-section applies only to meetings 
which have been convened ius the section indicates hv one- 
fourth part in value of the shareholders of the company. The 
meeting of March 26 was not so convened; there was no requi
sition of the shareholders for the calling of this meeting and 
specifying the business to be transacted thereat, and in any case.
1 do not think that at such a special shareholders’ meeting the 
shareholders would have any greater powers than slum-holders 
would have at the annual general, or any special general, 
meeting of shareholders convened in the ordinary way, and that 
at such a meeting held under sub-sec. (a) the shareholders 
could not transact business which had been expressly delegated 
to the directors, such as the increase in the number of directors. 
This must originate with the directors and al! the shareholders 
can do is to either confirm or reject what the direetors have 
decided upon. They have already confirmed the by-laws which 
fix the directorate at three and provide for an increase in a 
certain way. Hut the plaintiff's counsel seeks to avail himself 
of the provisions of another by-law, namely by-law No. 21. 
which is in these words :—

The foregoing by-law* may be amended, repealed or added to in general 
or special meeting of the shareholders of the company by vote of two- 
thirds of the shares represented at such meeting, provided that notice of 
such intended amendment, repeal or addition shall Is* inserted in the notice 
calling such meeting.

If this by-law can Ik* invoked, I think it reserves to the

5
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general body of tin* shareholders ample power to amend, repeal man.
or add to any by-law wliieli the directors have passed, and which
the shareholders have confirmed. I’nfortunately, however, for 1913
the plaintiff, no proof has been adduced that the amending by- ----
law of March 20 increasing the number of directors from three 
to seven was passed by the two-thirds vote as required by by- |,m
law No. 21, or that the other requisites of this by-law have «'•
been complied with. For this reason I am of opinion that this llAIU,KV>K 
by-law does not in any way assist the plaintiff to uphold what cumm.j 
the shareholders did, if it cannot lie upheld on other grounds, 
namely, that what the directors did at their meeting on March 
12, was in effect a resolution of that body for the proposed in
crease in the directorate and that the subsequent action of the 
shareholders on March 2*» was in effect a confirmation of such

It is true that there is no written record of any such reso
lution of directors : but is tliis absolutely necessary to the valid
ity of the directors’ acts by resolution where a by-law under 
seal is not required ? I do not think it is. The essential matter 
is. did the directors act or do a certain tiling? If they did. how 
may it lie proved ? Surely by the testimony of one of their 
number present and participating in tbe act itself. The fact 
to be determined is, did the three directors agree and deter
mine upon the increase of the number of directors? The usual 
way to do this would, of course, be by a resolution which would 
be spread upon the minutes of their meeting. It is a matter 
of common knowledge that many resolutions at directors’ meet
ings. as well as at other meetings, are verbally put and carried 
by the meeting and afterwards reduced to writing and couched 
in more formal language than that used by tbe mover of the 
resolution. T take it that the writing is only a means of pre
serving an accurate record of what was done, but is not of itself 
evidence of what was done without further proof, or is not the 
only means of proving acts done at such meetings.

This is not a case where I should be astute to find flaws. I 
am satisfied that the three old directors were unanimous in 
agreeing and deciding that the board should be increased to 
seven and did decide this amongst themselves at the meeting of 
March 12. Mr. Dysart. himself one of the three directors and 
the company’s secretary, says :—

1 don't think any formal by-law of director* was panned on March 12 
to increase the manlier of director*, that in. no written by-law. The matter 
was discussed and agreed to and intended to In- dealt with in the share
holder*' meeting.

I hold on this evidence that what was so clone by these three 
directors, if not technically a resolution, yet was so in effect, 
and should have all the force of a resolution for that purpose.
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and as fully indicated the mind and will of the directors upon 
this question as any formally worded resolution of theirs could 
do.

I hold that the action of the shareholders on Mareh 26 fol
lowing was in reality confirmatory of the directors’ decision, 
and that the new hoard of seven directors was validly con
stituted and elected ; the call of It)', was properly made by 
these directors by resolution at a meeting held on December 2,
1 DIO ; see page 135 of exhibit 5. I think the amount, time and 
place of payment of this call are properly set forth in the 
resolution, and that the defendant had proper and sufficient 
notice of the call by exhibit 11, which is produced by himself.

The allotment of the stock to the defendant is clearly proven 
by the resolution of the directors of Mareh 12. 1910: see pages 
85 and 88 of exhibit 5. Mr. Dysart, the secretary of the com
pany, swears that notice of allotment was mailed to each share
holder at the same time that the notice of the shareholders’ meet
ing was mailed. He says that

Wr | invuning Itovvll anil liinisvlf ) liait a very carefully reviseil list of 
sliarelnililerH according to which both net* of notices were sent out.

By-law No. 5 provides how notices of shareholders’ meeting 
are to be given, namely, by registered mail, postage prepaid, to 
each shareholder, etc. It further provides that omission or 
neglect to give notice of any meeting shall not invalidate any 
resolution, by-law or matter transacted at such meeting, but any 
shareholder absent because of want of notice may re-open any 
business done in bis absence and have a fresh vote at the next 
succeeding meeting of which lie receives due notice.

This provision would seem to cure any irregularity in the 
e of shareholders' meetings arising from want of notice
and provides'a remedy. The defendant had this remedy open to 
him and has failed to avail himself of it. I think lie is 
by what was done at the shareholders’ meeting of Mareh 26.

The defendant swears lie did not receive either notice of 
allotment or notice of shareholders’ meeting. It is quite possible 
that lie is mistaken in this and has forgotten the fact. It 
appears that lie received all other communications from the 
company sent through the mail and it does seem strange that 
these two all-important notices are the only ones that have 
miscarried. However, as to the not ici* of allotment. I do not see 
that it makes much difference, because the defendant received 
the letter of June 14. 1910, exhibit 12. from the plaintiff com
pany. acknowledging receipt from the defendant of *21 HI on 
account of his stock. This. I think, is suflieient intimation of tIn- 
company’s acceptance of his application. It acknowledged 
payment of what was sent to pay the second instalment due 
according to the terms of the application. The defendant

43
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appears to haw sent his cheque for the amount to tin* plaintiff 
in a letter dated .lune 12, 191(1. Why did he send this if lie 
had received no notice from the company ? lie offers no ex
planation. The acceptance by the company may he communi
cated either verbally or by letter or by conduct. I think the 
plaintiff’s conduct in taking and accepting the defendant's 
money on account of bis shares is conduct from which acceptance 
must be inferred.

In lit Imperial Land Co., L.R. 7 (’ll. 587. it was held that the 
contract was complete when the letter announcing the allotment 
of shares was put into the post. James, L.J.. says at 592:—
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It : referring to tin* contract) win complet «m| in exactly tin* way which 
the appellant dcRired. that ia to nay. lie gave hi* aihlrc** in Diililin. and 
the company, according to the ordinary usage of mankind in these matters, 
returned their answer through the post. That is a complete contract. 
. The contract was completed at the time when the letter of allot
ment was properly jnisted by the company.

It is true in this ease that the letter was received by the de
fendant. but before receiving it In* had written the company 
revoking his offer to take shares and the question was. when was 
the contract complete? See also Household Fin Insurant t Co. 
v. Grant, L.R. 4 Kx.D. 216.

Now the defendant in his application and immediately below 
bis signature gave his address as 334 Main stm*t, and I think 
impliedly intimated thereby that communications from the com
pany might be sent to him by post to that address. The 
address was used by the company in its formal communications 
to the defendant, exhibits 11 and 13. both of which the defend 
ant received.

In speaking of the notices in question, Mr. Dvsart says he 
checked up with Mr. Lovell all the names:—

I Higncil them l the notice* i mnl we 11/«•veil nml l)y*nrt > went nml 
nmileil them.

The defendant's name in the list of shareholders to
whom stock had been allotted ami I have no doubt at all that 
notice of allotment was duly mailed to the defendant, and if 
lie did not receive it through the fault of the post office, the 
company is not responsible for that.

The plaintiff's counsel, however, argues that as the applica
tion was under seal, it was not revocable, and cites St Ison Cok< 
ami (las Co. v. Filial!, 4 O.L.R. 4SI. as an authority for this 
proposition. I have looked at this case and think it is clearly 
distinguishable. There the defendants and associates coven
anted under seal to become shareholders in the company when 
incorporated for a stated amount of its capital stock when the 
same should be issued and allotted to tlimn and to accept 
the stock when allotted to them and to pay for it. The Court
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h‘*ld Hint tin* undertaking being by deed for valuable con
sidérai ion and delivered to the agent of the company was not 
revocable as a mere offer would be.

The ease of He Provincial Grocers, Lid., 10 O.L.R. 705, seems 
to me very much in point and indicates the ' on between 
an offer under seal to purchase shares a company is not
obliged to sell and the case of an agreement under seal to accept 
and pay for shares on mere issue and allotment. In this latter 
case it was held that the instrument signed by the respondent, 
being under seal, was not a mere offer which lie could with
draw before acceptance, but that before the re* should
become a shareholder it was necessary that the company should 
do something equivalent to an acceptance, something either by 
words or conduct which satisfies the Court that the offer had 
been accepted to the knowledge of the person who made it, 
and as the company had never accepted or to accept
the respondent as a shareholder, lie was not bound.

The fact, therefore, that the defendant’s offer was under 
seal does not, in my judgment, dispense with the necessity for 
the company doing something to indicate its acceptance and 
communication of such acceptance to the defendant.

I must hold that all grounds of defence fail, and there will 
be judgment for the plaintiff for $300 with interest at 5', 
upon $100, the 10', call, from January 11, 1911. ami upon 
.$200 from May 17, 1910. with costs of suit.

Juilynunt for plaintiff.

SASK Re CARVILL; STANDARD TRUSTS CO. v W J. KING and C. CARVILL.

8.C.
191 a

Naakatchciran Supreme Court, llnultnin. f../.. in Vha in ben. 
Xovember 17, 1913.

1. Wills (gill K—|os)—What property passes—Mistake in dkhcrip-

Where there is nothing ansxvering imy part of the description 
given in the will the devise fails.

2. Evidence i g VI K—538)—Parol evidence as to testator’s intention
—"Si RKOI XDINO CIRCUMSTANCES”—ADMISSIBILITY OP TESTATOR’S 
l>l < I IRAI lo\.

Where a devise specifically describes land not owned by the testator, 
and there is no inconsistency otherwise in the description which would 
shew that the testator had misdeserilied something which he owned as 
hv the use of general words which would carry the land without the 
specific description, evidence of oral expressions of the testator that 
he intended to give certain of his lands to the beneficiary named is 
not admissible to prove that the latter lands were intended ami not the 
lands which he did not own deacrilied in the devise.

3. Executors and administrators (g IV A—75)—Distribution—Debts
\HD OBI IOAi Ions Dim < i m\>.

Before applying to the court for directions as to the share of a 
lienefieiary whose wherealsmts are not known the executor should 
first institute inquiries as to where the lienefieiary was last known 
to be olive.
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Application by originating summons under order 024 sask. 
( Sask. ) for the construction of ;i will. ^7

Munro, for executor. 1013
Wakling, for Catherine Carvill. ----
Casey, for W. J. King.

Hai ltain, (\J. :—This is an ion of the 8 nauitain, c.j.
Trust Co., the executor of the will of John Carvill, deceased, 
under rule of Court 024. The questions to he determined all 
rest upon the construction of the will, and will appear from 
what follows. The will in question is in the following words :—

I, John Carvill of Asquith in tin* Provint....... Saskatchewan, hereby
make this, ami declare it to lie my last will ami Testament.

I revoke all testamentary writings by me heretofore made.
I nominate, constitute, ami appoint the Standard Trusts Co. of Winni

peg my side executor and trustee, and I convey to and vest in said trustee 
all my estate, heritable ami moveable, real and personal, of whatsoever 
kind and wheresoever situate, that shall belong to me or to which I shall 
Ik* entitled at the time of my death, and that for the following purposes:—

First. The payment of all my just and lawful debts, deathbed and 
funeral expenses, and tombstone costing about two hundred dollars, and 
the cost of executing this trust.

Second. The payment of the following lM*q nests: To William s 
King of A relee post oflice, Sask.. Canada, all and singular the following 
lands, viz., the north-east quarter section two (2) township thirty-eight 
(38), range one (I), west of the third meridian, and south-west quarter, 
section one (1). thirty-eight township, and range eleven ill), west of the 
third meridian.

In consideration of the alsive lands, Mr. William James King pays part 
first of this will and testament, and the following six hundred (tiOit) dol
lars to Catherine Carvill. Mount Forest. Ontario, Canada, payable two 
hundred (200) dollars at my death and two hundred (200) dollars an 
nunlly thereafter, also the expenses of bringing a priest and administering 
the rites of the Human Catholic Church and burial in the Roman Catholic 
burying ground at Saskatoon. I give full discretionary (towers to my 
trustee in the dis|s>sition and realization of my estate; to hold my cur 
rent investments or to convert them into cash and re-invest in securities 
provided by the Trustee Act, or in such other manner as they see lit.

In witness whereof I have hereunto subscribed my name, this tenth 
day of January, A.D. 1012.

Signed, published and declared by the said testator as and for his last 
will and testament in presence of us who in his presence at his request 
and in the presence of each other have herewith subscrils'd our names us 
witnesses.

Witnesses: his
Kki.tox K. Moxtoomkry. John X Cahvii.l.
W. O. Mitchell. mark.

Witness: Joiix Gali.auiikk.
It appears from the statement of facts agreed to for the pur

poses of this application, that the testator, John Carvill, was at
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the time of tin* milking of tin* will, and thenceforward up to tin* 
time of his death the owner of the north-east quarter of section 
2. township 28, range 11. west of tin* third meridian, and tin* 
south-west quarter of section 1. township thirty-eight, range 
11. west of the third meridian, in the Province of Saskatchewan, 
hut was never the owner of tin* north-east quarter of section two, 
township 28, range 1. mentioned in the will.

It was contended b.v counsel for William King that this is 
a case of misdescription or falsa demount ratio, and that the 
intention of the testator was to give the north-east quarter of 
section 2, township 28, range 11. to William King. The rule 
falsa demons!ratio non nocet means, that if there he an ade
quate and “ ‘ description with convenient certainty of 
what was meant to pass, a subsequent erroneous addition will 
not vitiate it.

In Webber v. Sfaith//, Hi C.B.N.S. 6!I8, Krle, ('..I., says in 
effect, that where there are general words which, without the 
specific description, would carry the land, a wrong description 
following the general words may he rejected as a false addition.

Thus, a devise of “all my real estate," then misdescribing 
the lot by number, passes what the testator owns under the 
general words : Wrif/ht v. Cnlliuys. Il» O.H. 182.

A demise of “iny property." the proper number of the lots 
but the wrong number of the concession being added, carries 
the property under the general description of “my property”: 
llii ki ll v. Hickey, 20 O R. 271.

Where there is a complete description and the testator goes 
on to add words for the purpose of elaborating the previous de
scription, these words, if inconsistent with the previous descrip
tion may be rejected: Armstrony v. Bueklaml, 18 Beav. 204; 
Tranrs v. Blundell, 0 Ch. 1). 426.

I cannot find any words in the will to support this con
tention. It is urged that the appointment of the company as 
trustee as well as executor, followed hv a general devise to the 
trustee of all the estate, real and personal, of the testator, creates 
ft trust in favour of William King of all I lie real estate. 2’his 
is clearly wrong. The testator might have held a ' r
sections at the time of his * There are no general words
which, on any reasonable interpretation, can be said to In* con
nected with the devise to William King. This is not a case of 
falsa demount ratio at all. The testator has made a mistake as 
to the property which lie wishes to dispose of. lie has not mis
described something which lie has, but has given or means to 
give something which lie has not and the gift therefore fails. 
Where then* is nothing answering any part of the description 
the devise fails: Miller v. Tranrs, 8 Bing. 244 ; Barber v. Wood, 
4 Ch.I). 885; Campbell v. Campbell, 14 U.C.R. 17; Summers v. 
Simmers, 5 O.R. 110; Hickey v. Stover, 11 O.R. 116.

^876
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Evidence is offered to shew that the testator to
give the land in question to William King, but it cannot be 
received. While evidence is admissible to shew what land the 
testator owned, no evidence of bis intention as to its disposition 
can be received : Summers v. Summers, 5 O.R. 110; and Hickey 
v. Stover, 11 O.R. 116.

In view of the foregoing I bold that the north-east quarter 
of section 2, township 38, range 11. west of the third meridian, 
has not been disposed of by the will otherwise than by the gen
eral devise to the executor and trustee. William King there
fore oilly takes the south-west quarter of section 1. township 
thirty-eight, range eleven, west of the third meridian, under the 
conditions imposed by the will.

It appears that the testator has left him surviving a half 
sister, the defendant Catherine Curv'd I mentioned in the will 
There was also a sister, Margaret Cann, who died in Belfast,
Ireland, many years ago, leaving a family. Neither the executors 
nor Catherine Carvill have any knowledge as to the present ex
istence or whereabouts of any member of Margaret Cann’s 
family. There are no other knov n ’datives of the testator and 
Catherine Carvill and the descen hints, if any, of Margaret 
Cann are believed to be the only next of kin. I am asked to 
direct what steps should be taken by the executor to ascer
tain the next of kin.

There is not suflicient information as to the time when Mar
garet Cann was last known to be alive. Further inquiries should 
be made by the executors. I will leave this part of the appli
cation open, and the executors may renew their application for 
relief on this point ex parte with such further material as they 
may be able to obtain. Costs of all parties to Is* borne by es
tate.

Order accordingly.

HENDERSON DIRECTORIES Ltd. v TREGILLUS THOMPSON CO Ltd. ALTA.

Alberta Supreme Court, Walsh, ./. December, 1913. ^
1. COPYRIGHT ( # I—2)—Notick OK CM* Y RIGHT IN BOOKS—STATl TOBY FORM. 1913 

Since the amendment of the Copyright Act (Can.i in 1908, the 
notice required to lie publixhed in a Ixxik for Canadian copyright, 
i.e., the word* “Copyright, Canada" with the name and year, in obli
gatory in plat...... . the former notice form which wax in the words
“Entered according to Act of Parliament of Canada," etc. ; ami a not
ice in the older form itt no longer valid.

\(larlaml V. (lemmill, 14 Can. S.C.K. 321. distinguished.!

Trial of action for alleged infringement of copyright in a statement 
directory.

The action was dismissed.
14—Ifi D.I..B.

SASK.

s. c.
1913

Rr.
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ALTA Wai.sh, J. torsi) I think that Mr. Savary's contention that
the plaintiff is not entitled to the benefit of tin- Copyright Act be- 
cause it has failed to give information of the copyright being 
secured as directed by the Copyright Act is < d to pre
vail. When this question was before my brother Stuart on a 
motion to dissolve the interim injunction, lie spoke to me about 
it and from the casual consideration I gave the matter then, I

TrKIiII.I • nrenviMiv waN inclined to think there was nothing in it, but more careful 
Co. I,tu. study of the subject has led me to a different conclusion. The

Copyright Act | H.X.C. 19(Mi, eh. 17. see. 14 as amended by 7-8 
Kdxv. VII. (Can.) ch. 171 provides that no person shall be en
titled to the benefit of the Act unless lie inserts on the title page 
of his word or on the page immediately following the words 
“copyright, Canada.” with the date of registration and the 
name of the author. The plaintiff in its hook has adopted the 
form which, until 1908, was the statutory form of information 
required to be given, the words being :—
Entered according to Aet of Parliament of Canada in the year 1913 by 
Henderson Directories. Alberta. Limited, in the ollive of the Minister of 
Agriculture.

In 1908, however. Parliament abolished that form and sub
stituted the one to which 1 have already referred. I think, in 
so doing, it indicated in the clearest possible manner, its in
tention that the words which heretofore had been authorized by 
the statute should no longer lie used. I am, of course, not en
titled to enquire into the reasons which led Parliament to make 
this change, but I think I am justified in assuming that the form 
which was in use until 1908 was for some good reason unsatis
factory to Parliament, and that a change of form was deemed 
necessary or expedient. I think I would be flying directly in 
the face of Parliament if I should hold that the use of a form 
which was abolished more than five years ago was a compliance 
with the requirements of the Act as it stands to-day. 1 do not 
think the plaintiff is entitled to invoke the assistance of that sec
tion in the Interpretation Act, which says in effect, that where 
forms are prescribed, slight deviations from them shall not in
validate them. How can I hold that the form used by the plain
tiff is a slight deviation from the statutory form? I do not 
think it is a deviation at all. I think it is a total abandonment 
of the statutory form, and the substitution of something else for 
it. Then1 is absolutely no similarity between the statutory form 
and the form which the plaintiff has used. The words “copy
right, Canada/’ which, with the date of registration and the 
authors name, constitute the present form, convey to the mind 
of any one at once the idea that the work is copyrighted. The 
fourteen words which the plaintiff has used to convey this in
formation do not convey this idea at all. A person who was
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familiar with tin* Copyright Art as it stood hr fore 1908. would 
no doubt know by the use of the words that were in use before 
that year that it was intended thereby to convey the idea that 
the work was copyrighted, but 1 do not think any person else 
would. This ease is very dilie rent from the ease of Grmmill 
v. Garland, 12 O.R. Id!I, on appeal. Garland v. Grmmill, 14 Can. 
S.C.R. .421, which the plaintiff relies upon. There, the same 
form as tin* plaintiff has used, was used, that being the form 
then in force with the exception of the words “of Canada” 
which were dropped from it. It was the statutory form that was 
used in that ease with the exception of these two words, and 
the Chancellor, in his judgment after the trial, said that, if 
these words were not mere surplus, were they of such minute 
significance that the Court need not pay attention to them ?

In my opinion, the plaintiff has failed to bring it within 
the protection of the Act by its failure to give the notice re
quired. and I have no alternative but to dismiss the action, 
which I do, with costs.

I have no doubt but that there will be an appeal from this 
judgment, and, in view of that. I think that I should make such 
findings of fact as will help the appellate Court to give the pro
per judgment, if its view of the ground upon which I base m.\ 
judgment is different from mine.

The plaintiff has, in paragraph four, of his statement of 
claim, given particulars of alleged infringements of his copy
right. I find that he has established the complaints made by it 
in A, It. and C of this paragraph four. These were purposely 
entered by tin* plaintiff in his book as dummy entries with the 
quite proper idea of protecting itself to some extent against 
piracy, and these words have been copied in their entirety by 
the defendant. There is no reason or excuse given by the defen
dant for the causes of complaint set out in clauses A and It. and 
I can come to no conclusion but that they were taken bodily 
from the plaintiff's book. I am inclined to accept the statement 
of Curry, who struck me as being a candid witness as to the at
tempt he made to verify the item complained of in clause C, 
but even so it is very apparent that all of the information con- 
tained in this item came from the plaintiff.

I do not think that the plaintiff has established its claim 
under clause IV. The method of entering the streets which both 
the plaintiff and the defendant used in their directory was 
copied from the municipal guide which is exhibit fi, in which 
then- was an obvious mistake, the word “right” being used in
stead of the word “east,” and each of them corrected this ob
vious error. I was under the impression that Kassen, the wit
ness for the plaintiff, stated that it was he who made this cor
rection in the plaintiff’s hook, but I do not find any note of
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that in his evidence, so I may have been mistaken. At any rate 
I do not think this is anything more than the correction of an 
obvious error made by the compiler of that portion of the de
fendant's book.

I thiiflc the plaintiff has established his claim under clause 
with reference to Maggie street. ... I think it is quite plain, 
not only from the evidence of Kassen and McLaughlin, but from 
an examination of the defendant’s book and the omission of the 
names which are in the Street Guide of Maggie street from the 

portion of the defendant’s book that this copying 
of Maggie street was done. The only thing that shook my be
lief to any extent was the fact that the name of John J. Walton 
appears under the caption of Maggie street, in the defendant’s 
hook, and not in the plaintiff’s, but I do not think that one fact 
is sufficient to shake the conclusion which I have otherwise ar
rived at with respect to that claim.

1 do not think the claim under clause F has been established. 
It is a peculiar coincidence that the same mistake with refer
ence to Thomas ('. Rankin should appear in both books, but it 
is obvious from the evidence that has been offered here, not only 
orally but documentary, that both Thomas Rankin and Thomas

Rankin were canvassed by the defendant before the plain
tiff’s book was published, and all of the information which was 
necessary to enable it to give the proper reference was procured, 
and I can only regard the fact that the same mistake occurred 
in the two books as nothing more than a coincidence.

Under clause G I have had some difficulty. This is the 
clause relating to the captions in the Classified Business Dir
ectory. I am of the opinion that some of these captions were 
taken by the defendant front the plaintiff’s book, but only a 
very small number of them. There are a number of captions in 
the plaintiff's book which are not in the defendant’s book, and 
there are a number in the defendant’s book which are not in 
the plaintiff's book at all. There are a large number of captions 
which are exactly alike in every respect, but for the most part 
they are descriptive of ordinary every day businesses and con
cerns with respect to which one might reasonably expect to find 
similarities. Bm in such eases as the mistakes that were made 
in putting Harrison and Thompson under the heading off 
“ As-ijiyers” and under the heading of “Metallurgists,” mistakes 
with respect to which there seems to lie no doubt, the use of the 
word “stuccoline” in inverted commas in the J. B. Boyle ad
vertisement ami two or .hree others of a similar character, I 
have no doubt whatever but that these were copied by the de
fendant from the plaintiff’s book.

I think the plaintiff has failed to establish the infringement 
alleged in clauses II. I. J. K, L, of this fourth paragraph of the
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statement of claim. Thv insertion of all the naines in the de
fendant’s hook in the form in which it appears is amply and 
fully accounted for in the evidence documentary and otherwise, 
and I do not think there has liven an infringement.

I do not think it has established the claim under clause M 
of this paragraph. The manuscript of these two portions of the 
hook was put in and it is quite plain that it is the result of the 
individual work of the defendant. It is quite true that there 
is, and there must he, of necessity in a work like this, a marked 
resemblance in the names in tin- two hooks, hut that arises from 
the necessity of the case.

The same applies to clause N.
Clause 0 was. I think, disposed of hy the evidence of Kasscn 

who thinks that he compiled the .its for the Street Guides
and did so absolutely without reference to the plaintiff's hook.

Then outside of these particulars, the plaintiff gave evid
ence of other uses to which the defendant had put the plaintiff’s 
hook. There is no doubt hut that the hook, immediately after 
the publication was in the defendant’s office and was made use 
of hy the defendant to a certain extent in checking up its work 
and in getting information which it otherwise had not procured.
I think that Mr. Thompson might very well have refrained from 
making any use whatever of the plaintiff’s hook. Me would have 
shewn a better idea of business integrity if he had done so. 
whether or not he thought the plaintiff’s hook was properly 
copyrighted. Apart from the use which he and his staff un
doubtedly made of this book, the copying rested with McLaugh
lin and Kassen mostly. I think the defendant did these young 
men a great injustice in charging them as it practically did with 
having been spies of the plaintiff' in the employ of the defen
dant. and having deliberately prepared these traps for the de
fendant to fall into. I must confess that for a time. I. myself, 
thought that this insinuation was justified, but in justice to them 
I feel hound to say there is no foundation for it. Apart from 
that, however. I do not feel justified in paying a very great deal 
of attention to their evidence in this respect. They came here 
with a most manifest spite against the defendant, and it stuck 
out in every feature of their evidence. They were both dis
charged employees of the defendant and they have a feeling 
against the defendant on that account. They came here almost 
directly from the employ of an allied company of tin* plaintiff' 
in British Columbia, and they went after their discharge hy the 
defendant almost immediately hack to the employ of that com
pany again. Kasscn wired to the British Columbia company 
that the Keiters of whom we have heard so much were on the 
train. I do not understand why he did that. I fancy the charge 
that was made hy the defendant company against these two
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young of living practically traitors to the defendant com
pany rankled in their minds and weighed with them in giving 
evidence. They both said that they had used the plaintiff's 
hook in compiling tin* portion of the defendant’s
hook, hut when they were given an opportunity to prove that, 
they quite failed to do so. Kassen examined twenty-one pages 
of tin- latter half of tin- letter C, and out of all that he could 
only detect what looked like a copy from the plaintiff's hook 
of the name Cope, hut it was afterwards discovered that that 
name was not in the plaintiff’s hook at all. The only evidence 
of copying that the witness McLaughlin gave, was with refer
ence to Calhoun of the Public Library, hut the evidence of Curry 
shews that lie got the information with reference to the Public 
Library which was in the defendant’s hook. I am therefore un
able to find the general use of the plaintiff’s hook for tie pur
pose of copying to which these young men refer.

Action dismissed.

THE KING v FUERST.
Yukon Territorial Court, Mack. ./., pro tew. December lfi. 1013.

1. (HI Ml Ml. I. AW <8 11 It—41))—Si" MM ARY TRIAL BY COURT—'TRIAL IIY CON
HK.NT—FAILURE TO INFORM I'KIKONKR AS TO BIlillT MOOT OF TRIAL

'lliv failure of a |Hiliw magistrate, on taking an election of a auni 
mary trial, to state to the accuseil conformality to section 77H (fa) 
of the Criminal Code, as amended by 8-0 Eilw. VII. cli. 0. that lie 
has tin- option to In- tried forthwith, or to remain in custody, or 
miller hail as the court shall decide, to he tried in the ordinary 
manner hv a court having criminal jurisdiction, will vitiate a eon 
vietion on the summary trial.

| Hr* v. Ilotrell. Ill t un. ( r. fa*. 178, 10 Man. Lit. 320. followed 
and a|i|died: see also The Ain;/ V. Darin, 13 D.L.lt. 012-1

2. Haiikah niRiM s (gif—13a)—Stock of writ—Summary trial —
Failure to inform prisonkr ah to mode of trial— Effect—
Trial he novo.

On «|iiashing on habeas corpus a conviction licforc a police magis
trate on a summary trial, Is-enuse of his failure to inform the 
prisoner, as required hy sir. 778 (6) of the Criminal ('ode, as amended 
by 8 0 Edw. VII. cli. 9, of his option to lie tried forthwith by the 
magistrate, or to remain in custody or under liail as the court might 
decide, for trial in the ordinary manner hy a court having criminal 
jurisdiction, the discharge of the prisoner may Is* refused and lie may 
Is- remanded to custody so that he may again lie taken Is-fore the 
magistrate on proven lings </r uoro on which his election can Is taken 
in proper form.

Motion on habeas corpus for the discharge of » prisoner con
victed on Riiniimiry trial before a police magistrate, because of 
the latter's failure to inform the prisoner of the option as to the 
mode of trial given him by hoc. 778 (b) of the Criminal Code, as 
•mended by *9 Bdu N il eh 9
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The conviction whn quashed; hut with an order that the YUKON, 
prisoner remain in custody to he again brought before the yTtTc 
magistrate. U,13

,/. P. Smith, for Crown. ... ~
r. /. (’oHi/aoH, K.( ., tor détendant. ,

BI Ac K i .lodge pro /import):—On September 14, 1913. at |û~~j
White Horse in the Yukon Territory, Walter A Fuerst was 
charged before dcorge L. Taylor, «-squire, a police magistrate 
in and for the Yukon Territory, that on or about June 25, 1913, 
he did by means of some instrument unlawfully steal from a 
locked receptacle for property, gold «lost to tin- value of .$215 
and cash to tin- value of $100, the property of Taylor. Drury, 
Pedlar Company, Limited.

I’pon tin- ln-aring la-fore tin- saiil police magistrate the 
accused pleaded not guilty? In- elected to In- tried summarily 
by the magistrat!-, and was adjudgt-d guilty ami sentenced to 
one year’s imprisonment.

The law, as now nmemh-d by 8 & 9 Kdw. VII. eh. 9, n-quir«-s 
tin* magistrate where, as in this case, the consent of the accused 
is nec«‘8sary to enable the magistrate to try the accuseil sum
marily. to inform the accused.—

««) 'Mini In- in vlnirgiil with tin- offence «ih-M-rihing ill: Mint
lit- Ini* tin- option to Ik- forthwith tried hy tin- niiigi*tnitf without tin- 
intervention of u jury, or to ri-imtin ill custody or iin«h-r huit, in* tin- Court 
«lecich-H. to In- tried in the orilinnry way hv tl»- Court having jurixiliftion.

The matter is before tin- Court now on an application for a 
writ of Imlmis mr/ms.

is taken that the conviction ami warrant of com
mitment are hail on several grounds, tin- chief groutnl being that 
tin- magistrate having faihd to comply with tin- provisions of 
the statute as cit«-«l above, had not jurisdiction to try tin- accused 
summarily. All the other objections being technical have
been cured under the with- power* of amendment which the 
Court pONN«-.xs«-s. Tin- magistrate xih-iiih to have complied lulls 
with clausi- (a), and also to have com ^ with clause '/>) 
to the exti-nt required by sec. 778 (sub-sec. 2) of the Code 
as it was prior to tin- amendment n-fi-rri-i! to; but tin- magistrate 
failed to inform tin- prisoner that In- had “tin- option to remain 
in custody or under hail as the Court decides,” as provided by 
the sail! amendment of 1909. This being so. tin- magistrate 
faile«l to acquire jurisdiction to try the chargi- summarily; and. 
following tin- decision of the Court of App«-al of Manitoba in 
H<s v. Unwell, 1(> Can. Cr. Cas. 178, 19 Man. L.R. 326, th«- con
viction, 1 think, must be quashed, and the order quashing tin- 
conviction should contain the provision that no action shall he 
hrouglit against the magistrate or any others acting under tin- 
conviction.
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YUKON. The position is the same as if no proceedings had been taken
Y. T. C.

1913

before the magistrate, and the matter must he dealt with </# 
novo. The aceused should not be released and should be re-

The Kino
moved from the prison and brought in custody before the 
police magistrate so that the case may he dealt with anew and 
as if no proceedings had yet been taken either by way of pre
liminary hearing or of trial.

Orth r arvortlini/ly.

SASK PEACOCK v. WILKINSON

s.c.
1913

Sask-nlrliriran Su/mine Court, JohiiMtour. ./, Von uibrr 10. 1013.

1. Brokers nil B—10)—Kp.ai. rotate ackxts— Default in makixu 
title—Broker's warranty ok ownership.

Real estate iig- .its who, on making a contract of sale, misrepresent 
to tin* purchaser that the party whose name is then disclosed hy 
them as U'ing the vendor and with whom the contract purports to 
Is* made, lias Is-en ascertained hy them to lie the registered owner 
of the property, will Is* held liable not only for the return of the 
payments made to them on the faith of the contract, hut for damages 
in not carrying out the contract where no elTort had Is-en made hy 
them to get in the outstanding title which was in a third party so 
as. if jHissihle, to carry out the sale.

|0' \>iZ v. ftrinkli’, 1 K.L.It. 402. applied ; see also /{revc v. Mullen. 
(Alta.) 14 D.L.R. 346; and Annotation at 351 as to purchaser’s right 
to recover payments on vendor’s inability to make title.)

StHtrmi'l.t Action against an agent for damages and to recover pay
ments made him on a contract for the sale of land to which title 
could not lie given.

Judgment was given for the plaintiff
J. F. Frame, for plaintiff.
./. F. L. K nth ary. for defendant.

Johnstone, J. : The defendants, on March 19, 1912, sold 
the lots in question herein to the plaintiff for $1,000, half of 
this sum in cash, the balance in two equal instalments of $2">0 
each in six and twelve months respectively, with interest thereon 
from the date of purchase till payment at the rate of eight per 
cent, per annum.

This sale was negotiated through the defendant Tinek. to 
whom the plaintiff at the conclusion of the sale paid the sum 
of $100 on account of purchasc-moncy, the balance of the cash 
payment, namely $400. to Is* paid on presentation of the agree
ments for sale for execution which were to he prepared hy the 
defendants and tendered to the plaintiff for signature.

On March H, 1912. these agreements were produced hy Tin- k 
to the plaintiff as arranged they should, who signed the same 
and paid to the defendants through Tinek, the balance of the 
cash payment. $400. On both occasions, namely on March 19. 
when the sale was effected, and again on March 20, when the 
contracts were executed hy the plaintiff, the defendant Tinek,
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doubtless with a view to induce the sale, again represented to 
tile plaintitV that they, the defendants, could and would procure 
for and in the plaintiff a good title to the lots the subjM of the 
agreement.

These lots a short time before the sale to the plaintiff had 
been listed for sale with the defendants by one Garnit hers, 
but it was not until the plaintiff was asked to execute the con
tracts that lie became aware of the name of the person for whom 
the plaintiffs were acting in effecting the side. Tinck at the 
time of, but before the execution of these contracts by the plain
tiff further represented to the plaintiff that Wilkinson, his 
partner, one of tin* defem' had searched the title to the lots 
in the land titles ofliee and that they were then registered in tin- 
name of the alleged owner. Garnit hers.

The plaintiff, relying on the truth of these representations 
by the defendant Tinck. March l!l and 20. respectively, 

purchased the lots, and on the 28th of the same month resold 
the same at a profit of $1,100. The purchasers from the plain
tiff also resold in turn, at a further profit.

On the date of the purchase by the plaintiff, namely on 
March 111. 1912. one Arthur Tysack was the registered owner 
of the lots in question, and he still remained the registered owner 
thereof on October 1. 1912. Garni the re had no title. The de
fendants were unable to procure a title to the lots in question. 
As a fact, further than to forward tin* agreements for sale 
(which had been signed by the plaintiff) to Garnit hers for his 
signature, no attempt was ever made by the defendants to pro
cure title. There was no evidence at least that these -defend
ants had made any attempt to get in title, and the plaintiff 
was ultimately compelled in his own interest to effect a settle
ment with the persons who by reason of his inability to make 
good title would have a claim or claims for damages against 
him. The plaintiff claims that in consequence lie suffered 
damage to the extent of $1,000.

Apart altogether from the question of the claim for relief 
because of the representation relied upon by the plaintiff, he is 
in my judgment, entitled to succeed on other grounds. The 
ease is on all fours with that of O\\i il v. Drinkle, 1 Sask. L.R. 
402. a decision of my brother Lament's, in which I entirely 
agree

There will be judgment for the plaintiff against the defend
ants for the moneys. $500, paid by him on account of the pur
chase in question, together with such further sum as the local 
registrar at Regina shall find was the value of the lots as of 
the 4th June. 1912. in excess of the purchase-price. $1.000: 
together with costs.
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MAN. Re EVANS.

K. B. Manitoba King'x ttench. Trial before ('urran, •/. December 2ft, IBIS.
I®*3 1. Imams ( 8 I (*—111—Parknt'n hiuiit to custody—Rights ok fatiikr

—Inability to furnish huitabi.b home—Wki.kark of ciulu. 
Where the parents had separated and the mother took the child 

with her with the father's consent, and later placed the child to Is* 
brought up in a suitable home with a stranger, the custody of the 
child with the latter will not Is* interfered with on the father's ap
plication where it does not appear that he is able to provide a suit
able home; but a direction may be given that both parents shall have 
access to the child at all reasonable times.

Application by n father on the return of a writ of habeas 
corpus to obtain tin* custody of the infant.

The application was denied.
A. Monkman, for tin* father.
IV. II. Curie, for the mother.

Ci rran, J. :—Hugh Evans, the father, procured the issue 
of a writ of halo us corpus directed to his wife, Jennie B. Evans, 
and to one John Whalen, to bring before this Court the body of 
the infant child Anna Mary Evans, issue of the marriage be
tween Hugh Evans and Jennie B. Evans, and the father now 
applies that the custody of the child may be committed to him.

The child, a little girl of about three and a half or four 
years of age. was. in January last, placed by the mother in the 
home of John Whalen, a well-to-do farmer, living about seven 
miles from Treherne, in the Province of Man The Whalen
home, so far as I can judge from the evidence, is a very suitable 
one for the child. John Whalen and his wife appear to be very 
respectable people, in good circumstances, and in a position to 
afford the child every necessary care and attention suitable to 
its rank and station in life, and both of these parties are quite 
willing to continue the arrangement made by the mother nearly 
a year ago.

The wife strenuously opposes the husband's ion.
Husband end wife have been separated since May, 1912; but 
for some months previous to that date they were not cohabiting 
as man and wife. The husband now charges the wife with mis- 
( t with one Evan Thomas, and alleges that she is not a 
tit and proper person to have the custody of the child. On the 
other hand, the wife charges the husband with cruelty and non
support. on account of which, and on account of his alleged un
founded charges of misconduct and infidelity she refuses to any 
longer live with him. They separated in May, 1912. tempor
arily, at all events, by mutual consent, the wife taking the child 
with her, to which the husband also consented. She went to

7
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Treherne and obtained employment there in a temperance hotel 
or boarding house at good wages and has since then been pay
ing Whalen for the support and maintenance of the child.

1 endeavoured, by a private interview with the wife and 
husband to effect a reconciliation, but the wife resolutely re
fused ever again to live with her husband for the reasons be 
fore referred to.

I'pon tin1 hearing of the application, the wife swore that 
the husband was unkind to tin- child when they were living 
together, and that In- did not contribute to its support as he 
should have done.

At common law tin- father has prima f<ui< tin- right to the 
custody of his child, ami the onus of proving him unfit
for such charge is on him who seeks to take it away from him : 
A\ Foiihlx, 9 Man. L.R. 2d. Now. the father has no home to 
which tin- child can be taken. He has been, since his wife left 
him, living in lodgings or boarding-houses. IIis present in 
tention is to return to Wales to his father’s home and In- pro
poses to take the child with him and leave it with his parents. 
There is no evidence of any kind to show that the parents are 
agreeable to this arrangement or will receive the child if taken 
to them. There is no evidence from which I can form any eon 
elusion as to the grandparents’ situation in life, even if they 
are willing to accept the care and responsibility of the child, 
or as to the fitness of the grandparents’ house as a home for 
this young child.

On the other hand, the mother has no home of her own to 
which the child can be taken, so as between the two parents, 
there is no real choice in the matter. Neither of them is in a 
position to furnish a proper home for the child, so that the 
child could In- with the parent and under its personal care and 
guidance.

On the other hand, the arrangement made by the mother 
with the Whalens seems to me to be, under all the circumstances 
of this case, the best and most beneficial for the child. 1 think 
I ought to look chiefly, if not altogether, to the question, what 
will be best for tin- child? The Whalens live about seven miles 
from Treherne and the mother is able to and does visit it at fre
quent intervals. She has telephone communication with the 
Whalen home, and is enabled daily to inquin- as to its wel
fare. I’pon the whole, the environment at this place seems to 
Im- decidedly good, and ought to lie beneficial to a child brought 
up under such circumstances, at any rate for some years to 
come.

Is there any n-ason then why I should at the behest of the 
father, and solely because of his bare common law right of cus
tody, break up this present arrangement and deliver the child
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MAN. to him to he taken away out of Manitoba, and. perhaps, lost to
K. B 
191.1

the mother for all time?
The father’s future movements are uncertain. His efforts

K.
as a provider for his wife and child in the past, upon his own 
shewing, do not impress me very favourably. The wife was 
seemingly obliged to do something for her own support and
the support of her child, and so obtained employment at 180 
•fames street in the city of Winnipeg, as a sort of manageress 
of the institution, which was a large lodging-house. She re
ceived $10 a month wages and three rooms for her own occu
pancy. together with fuel and light, and these, at any rate, af
forded shelter for herself and child, and one which her hus
band when out of work was not above availing himself of. It 
was at this lodging-place that the alleged acts of misconduct 
took place.

The evidence of the wife’s guilt is that of her husband dir
ectly. and of one Pugh indirectly. 1 will briefly consider their 
statements, premising my remarks with the observation that a 
charge of adultery against a wife is too serious a matter to be 
decided adversely to her except upon the clearest and most 
cogent evidence.

The evidence of Pugh, also a lodger, is that lie saw Mrs. 
Evans go into the bedroom of Evan Thomas, another lodger; 
that the door was locked, and that she remained in the room for 
nearly two hours; that this happened again the next day. lie 
fixes the dates of these events as April 14 and 15, 1912. It does 
not appear that he communicated the fact at the time to the 
woman’s husband or told anyone else what he had seen, although 
the husband was at this time living in the house.

Th * husband says, upon his unexpected return from work 
one forenoon, the date of which he does not fix, he caught his 
wife and Thomas in bed together in Thomas' room. If this 
story is true, lie apparently did nothing at the time to punish 
the offender and allowed the matter to pass as if nothing had 
happened. It seems incredible that any man could have acted 
so supinely and with such complacency in such a situation as 
lie alleges he discovered his wife to be in with this man Thomas. 
His conduct does not seem to me to have been the conduct of a 
husband under such trying circumstances, and it leads me to 
doubt bis story.

The wife positively denies the charge and so also does the 
man Thomas with whom she is alleged to have sinned. I will 
refer to this evidence later.

The wife says that it was part of her work to do up the lod
gers’ bedrooms every day, and that it was her practice to go to 
Thomas’ room in the morning or in the forenoon. It is quite 
possible that she was in the room as Pugh says, for an innocent
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pm post*, and one rendered iiecessary hy tlu* duties of lier em 
ploy nient. Of course, if she renia ined in the room with the 
door locked. Thomas being there, the length of time staled hy 
I’ugh, it would he inexcusable and indiscreet to a degree al
most compelling me to impute misconduct to her. I do not, how
ever, wholly accept Pugh’s statements, lie fixes the dates when 
lie says lie saw the woman in Thomas’ room as April 14 and 
15. Witnesses have testified that Pugh was confined to his 
bed and room for the whole of the first week after his return 
from the hospital, which Pugh himself says was on April 12. 
Mow tin n could lie have seen these tilings? He of course swears 
that he was only confined to his bed for one day. 1 think he is 
mistaken in this, and I accept the evidence of the other wit
nesses to the contrary.

Again, lie says that in April, lull?. Mrs. Evans told him she 
liked Evan Thomas better than her husband, that she was go
ing, after a little bit. to leave her husband and live with Evan 
Thomas. Now. women do not usually make confidants of other 
people on afiaiix of such a questionable nature. Pugh was not 
in any sense a particular or confidential friend of Mrs. Evans, 
and I cannot believe that she ever told Pugh any such story. 
It appears that Pugh is a “crony,” as one witness expressed 
it. of the husband, and I cannot but think that lie is taking the 
husband’s side in the controversy against the wife, and is not 
wholly an unprejudiced witness. If he really knew of such im
proper things happening, I think it highly probable that lie 
would at once have told his friend the husband. He did not 
do this at the time, and apparently his statements have only 
been brought to light about the time this application is launched. 
I looks to me as if this story of Pugh’s had been made to suit 
the exigencies of the husband’s case.

Now, on the other hand, several witnesses have testified to 
the husband's ill treatment of his wife, consisting of abusive 
language, striking her, pulling her hair and actually threatening 
to kill both her and her child. While not accepting literally all 
of these acts of aggression, I think there is some foundation in 
fact for the wife’s charges against her husband of cruelty and 
non-support.

Apart from the specific charges made by the husband and 
Pugh, there is not one word of evidence to reflect on the wife’s 
character or reputation. On the contrary, there is some very 
reputable evidence as to her good character. Her present em
ployer speaks of her in the very highest terms. Upon review
ing the whole evidence and giving it very careful consideration, 
I am unable to come to the conclusion that the charge of adul
tery against the wife is proved. It would be a terrible thing for 
a Court to find a wife guilty of such a serious offence except
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upon the clearest and most unexceptionable evidence. Such 
evidence has not been produced in this case as convinces me of 
the wife’s guilt. I observed her demeanour in the witness-box 
very carefully, and I must say that she impressed me as being 
entitled to credence in her denials of the charge of adultery. 
The husband’s conduct when he alleges he found his wife in 
Thomas’ bedroom, was so extraordinary as to raise grave doubts 
in my mind as to the happening of the event at all. Not a blow 
was struck, not an act done to vindicate the husband’s honour 
nor to punish the seducer. It seems to me that a man could not 
have so acted under such trying circumstances, and I simply 
cannot believe that the thing took place. For the purposes of 
this , T accept the wife's denials of guilt, corrobor
ated as she is by Evan Thomas.

Thomas’ evidence was sought to be shaken by shewing that 
lie was in fact rooming alone at the time of the alleged adul
tery. lie having stated that he had a room-mate, one Griffith 
Owens, lodging with him at the time. Several witnesses were 
called who swore that Griffith Owens was not then at the James 
street house as a lodger, namely in April, 1912. Owens swears 
that he was, and that he and Thomas worked together every 
night and returned to their lodgings together in the morning. 
He says he left the James street house in June, 1912, and not in 
April as these other witnesses allege. Thomas says the same 
thing. A Mrs. Edwards, who keeps a lodging-house, was called 
by the husband to prove the contrary, and that Owens actually 
left the James street house early in April and went to lodge 
with her. This woman keeps a number of lodgers, and it 
would be hard for her to keep track of their coming and going 
by memory alone. She, however, kept a book to record these 
matters, but strange to say, just before being called to give 
evidence, she destroyed this hook and so was forced to rely 
upon her memory in giving her testimony. I do not sec how 
she could, under the circumstances, fix this date with any par
ticularity or certainty.

Pugh was again called and says Owens was not at the James 
street house when he came out of the hospital in April, 1912, 
and that Thomas was rooming alone. John Thomas, Pugh’s 
room-mate, says the same thing, and that Owens had left the 
James street house three or four days before Pugh's return 
from the hospital and that Thomas occupied his room alone for 
three or four days after lie left, ami until his. Thomas’, brother 
came to stay with him. Now, Evan Thomas agrees with this 
except that he puts the month as June instead of April.

I think both Thomas and Owens would be more likely to 
remember the time than these other witnesses who could have 
no reason for recollecting a matter of such perfect indifference 
to them.

08111586
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The conclusion I have reached as to the child is that neither 
the father nor mother are so situated at the present time that 
it ought, to be taken from its present situation and committed 
to either of them. I think that the present arrangement with 
the Whalens is an excellent one, and altogether in the best in
terests of the child for some years to come. These people have 
expressed their willingness to keep the child under the existing 
arrangement made by the mother, and 1 think it will he in the 
best interests of the child to sanction such arrangement and 
direct that the child remain where it is with the Whalens upon 
a proper written agreement with John Whalen, containing 
suitable covenants and conditions being obtained from him, 
and I so order, with this condition, that the child shall not, 
without leave of a Judge of this Court, be removed from the 
Province of Manitoba, or out of the custody of the said John 
Whalen. Both parents are to ho given right of access to the 
child at all reasonable times, but not of control over its per
son or domicile.

If the father finds himself in different circumstances here
after, he may of course, if he so desires, apply again in this 
matter, and if at any time John Whalen desires to he relieved 
of the custody of and responsibility for the infant, lie may apply 
to a Judge of the Court for such purpose.

The writ of habeas corpus will be discharged and the appli
cation of the husband for the custody of the child dismissed. 
There will he no costs to either party.

Application r< fusnl.
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STEIN v HAUSER. SASIC

Saskatchewan Supreme Court. Xciclanda, /. December 27, 1913. <5 ç»
1. Rki.ioiovh hocomi» (9 111 A—20)—Trri.K to oh control ok I’Roi’Kkty. 1913

The control of the property in a church will lie appropriated to the 
11*0 of those memlierH of the congregation who adhere to the original 
c ed of its founders, they lieing more properly the cchIiiîm i/ue trustent 
of the trustees than those who have departed from the original found
ers’ religious principles, so that where a congregation become dis
sentient among themselves, the nature of the original institution must 
alone guide the court in deciding lietween the parties.

I Free Church of Scotland v. Drertoun. | 1ÎMM | A.< '. .«I 1143;
.1 ttornev-Q encrai v. Pearson. 3 Mer. 363. 4(10. 30 Hug. It. 135. 160. ap
plied. |

2. ItKI tutors MM II Til s l 9 III ('—30»—Hioiith of majority and mix-

The trustees of a church cannot Im* compelled to transfer the church 
property to a majority of the congregation where a majority have 
seceded from the religious principles of the original founders and 
joined a different sect; the trustees may in such case transfer the 
property in accordance with a resolution of the members of the con
gregation adhering to the original doctrines, and the fact that a con-
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niilmilih* |mrt of tin* «Mit on tin* vhurcll lui* Ih-vii pnid nine»* dis- 
Montions h niMc*. luit hofori* .lu* net uni Mevc*rnne«* took pluve. will not ns- 
mîhI the seeeMMionistM in nil net ion to set aside Miieh truiisfer.

I Free Church of Scoiluiul v. Urcrloun. 110041 A.V. M3. 013 ;
IliormyCillerai v. /Vnraoit, 3 Mer. 353. 400. 36 Kng. II. 135. 160, re 
ferred to.]

Action to compel tin* trustees of a church to execute a deed 
of transfer of the church property to the majority of the con- 
gn galion who had joined a different religious body.

The action was dismissed.
J. F. L. Embury, for plaintiffs.
/'. M. And mon, for defendants.

New lands, .1. :—The plaintiffs, Frantz Stein. John Banerd, 
and Jacob Asman allege that they are tin* trustees of the Trinity 
Evangelical Lutheran Church of Ncudorf, and that they bring 
this action on behalf of themselves and the members of said con
gregation. They allege that in the year 1005 the defendants were 
constituted the board of trustees of said church, and, as such 
trustei*s. became the owners of lot 8. block 20, in the townsitc 
of Neudorf, according to registered plan No. C.4361. That said 
defendants, without the consent of the congregation and with
out complying with the rules or constitution governing the same, 
purported to deal with the said land as if it were their own, 
and purported to execute a transfer of the same without any 
regard to the wishes of the said congregation. They further 
allege that, according to the rules of the congregation, a meet
ing was called, and held on March 24. 1913, at which a resolu
tion was passed requiring the defendants to execute a tranafiv 
of said land to the plaintiffs as the present trustera of such 
church ; that defendants, upon being requested so to do, re
fused to execute such transfer; and they claim that the defend
ants be ordered to execute such transfer or that the said laud 
be vested in the plaintiffs as such trustees.

By an amended defence tiled, the defendants claim that they 
arc the trustees of such church and that the plaintiffs represent 
a rebellious faction which left said church, and joined the Synod 
of Ohio, and have unlawfully kept the defendants out of such 
church; and they ask for an order requiring the plaintiffs and 
the other members of the dissenting faction to hand over said 
church to them or to the persons representing the original con
gregation.

It appears that the Evangelical Lutheran Church in Canada 
and the Cnited States is divided into three separate and dis
tinct churches, called respectively the Evangelical Lutheran 
Church of the Synod of Ohio, of the Synod of Missouri, and of 
the Oeneral Council Synod ; and that in addition there are in
dependent ehurches that belong to no synod ; that the doctrine



15 D.L.R.] Stein y. IIavskr.

of the church of the Synod of Missouri is distinct from that of 
the Synod of Ohio and the General Council Synod. A church 
belonging to a particular synod can only call a pastor belonging 
to that synod, but an independent church can call a pastor be
longing to any or no synod, as the congregation may decide. 
The church in Neudorf did not belong to any synod until that 
part of the congregation which is represented by the plaintiffs 
joined the Ohio Synod in July or August, 1911. When I say 
that this church did not belong to any synod, 1 mean that it was 
not a voting member of a synod, that it bad never made a for
mal application to be admitted to and bad been accepted as such 
a member of a synod. When the Neudorf church was first 
formed the members all belonged to the Missouri synod; their 
pastor belonged to that denomination ; and some of the furniture 
of the church came from a church which bad formerly existed 
some five miles south-east of Neudorf and which was a church 
founded by the Missouri synod. There is no question about the 
fact that originally this church bad no connection with the 
Synod of Ohio or the General Council Synod ; and the first ques
tion which I have to decide is, was the church an independent 
congregation, or was it a congregation or a mission church 
founded by the Missouri Synod or by members of that body 
for the propagation of that particular faith?

According to the evidence, an independent congregation 
could join any synod, and such action. 1 assume, would be gov
erned by the majority of the members, while a congregation be
longing to or formed by a particular synod could only leave that 
synod and join another professing a different doctrine by un
animous consent of the members.

The original members of tile Neudorf church bad belonged to 
the church which was five miles south-east of the town of Neu
dorf, which church ceased to exist when the railway came into 
Neudorf, and the Neudorf church was then formed. The ori
ginal church had a constitution in writing which was signed 
by the members, and this same constitution was adopted by the 
members of the Neudorf church, the members acknowledging 
their signatures thereto before the pastor. This constitution 
docs not mention any synod, but gives the name of the church 
as “The Lutheran Trinity Congregation of Neudorf.”

At the trial, Jacob Armbruster and George Counsclman 
swore that the congregation formed was an independent con
gregation, that the Rev. Mr. Schimmelfennig, the pastor, wanted 
them to belong to the Missouri Synod, but they refused ; and in 
reply they swore that the congregation refused to accept the 
lot in question on the condition that the congregation was to 
belong to the Missouri Synod.

On the part of the defendants, Phillip Hack and Martin
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Armbruster, swore that the church was to lielong to the Mis
souri Synod, that the Rev. Mr. Schiinmelfennig bought the lot 
in question with his own money and gave it to them to build a 
Missouri church on, and they accepted same on those conditions. 
The Rev. Mr. Schiinmelfennig swore to the same. Adam Kra- 
lienhil swore it wits to be n Missouri church and that lie took the 
subscription list around to the people and asked them to sub
scribe to build a church for the Missouri Synod ; and they all 
swore it was not to Ik- an independent church. Fred Hack, sen., 
swore that he gave two loads of stone towards the building of 
the church as a Missouri church. Several of these witnesses 
also swore that the Missouri Synod paid the pastor’s salary for 
two years. The corner stone was laid and the church dedicated 
by the Rev. Mr. Schiinmelfennig and another pastor, both of 
whom belonged to the Missouri Synod. On August 14, 1905, 
the following resolutions were passed:—

It was iliumimoiiHly decided to elect Phillip Hack. Phillip Hauser, ami 
Martin Armhruster as trustees ami elder* of the congregation.

Resolved, to petition the president of the Minnesota district for aid in 
building a church in Xeudorf. The congregation is agreed that a church 
-"til \ .*»(> ft. shall, if the Lord is willing, yet in this year he erected on the 
building place purchased by the Rev. Hermann Schiininelfennig. The cost 
not to exceed *1.200.

As pastor, Mr. II. Schiinmelfennig, shall Is- called, with the condition 
that the synod bring up the salary for two years more.

The synod iu question was the Missouri Synod. The follow
ing is an extract from the minutes of a meeting of the congrega
tion held on January 111, 1906 :—

Then the statutes were read in the Kuglish language.
'I hereupon it was (decided ) to have the congregation incorporated 

according to these statutes.
The time set for the dedication of the church was February 23, 190(1.
'I hereupon, the congregation resolved, with a motion made by Rev. 

Schiinmelfennig. that Rev. John Moebius, now in Calgary, to Is- called ns 
the pastor of the congregation in Xeudorf, and Rev. Schiinmelfennig to 
set up the written call, hut with the conditions that, the Mission Hoard 
pays the salary for the next two years, la-cause when the church building 
which comes to *1.300. the congregation is tinancially t«*i much engaged. 
There is also a large mission Held to the north to la- looked after. With 
natural prmluct* the congregation will provide for family and horses.

The congregation also decides that the altar furnishings and hymn 
laaiks shall la- taken out of the old church : also the chair for the minister, 
the altar, in short, all movable things. The things shall la- used in the 
new church and shall remain in the care of the congregation.

The Mission Hoard in question was of the Missouri Synod.
From the evidence 1 am of the opinion that all the original 

members of the congregation belonged to the Missouri Synod, 
and that the church was built and dedicated as a mission church 
of the Missouri Synod and not as an independent church.
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l'pou this finding of fact* the law is quite plain. In Frn 
Church of Scotland v. Overton n, | 19H41 A.O. 515, it is laid 
down hy Lord Davey, at p. (>4d. as follows:—

The law on till* stibji-ct in free from doubt. It linn In-i-m settled by 
numerous decisions of tin- Courts. Isith in Svotlnml ami in il. ami
lias Ihm-ii alliriiiftl by judgments of this House. Tin* ease of t'raiyilallii v. 
Aiknmn, I Dow. I, HI, 2 I«Ii. .12!i. at .1.1! i, .141, came twice Is-fore this House. 
In the second appeal, I .on I Eldon thus stated the principle on which the 
House proceeded: “When this matter was formerly before the House we 
acted u|hui this principle, that if we could find out what were the religious 
principles of those who originally attended the eliiqiel we should hold the 
building appropriated to the use of persons who adhere to the same re
ligious principles." And after stating the result of the inquiries directed 
by the former judgment. l«ord Eldon said: “Sttp|Hwing that there is » divi
sion of religious opinions in the persons at present wishing to enjoy this 
huildiii". the question then would he. which of them adhered to the opinions 
of tho c who had built the place of worship, and which of them differed 
from those opinions? Those who still adhered to those religious principles 
being more properly to Is* considered as the eentuia que irunt of those who 
held this pln<....... worship in trust, than those who have departed alto
gether from the religious principles of those who founded this place, if I 
may so express it.”

In an English case (Allorncy-Uemrul v. Pcnrnon) decided in I s 17. .1 
Mer. 353, at 4on. 17 ll.lt. loo, |o|. and therefore Is-twecn the two appeals 
in the Craigdallir case. l.ord Eldon, referring to that case. ex|Hiunded the 
principle acted on by the House, more at large. "Hut if," lie said, "on 
the other hand, it turns out (and I think that this |Niint was settled in a 
case which lately came liefore the House of Dirds by way of appeal out of 
Scotland |, that the institution was established for the express pnr|Mise of 
such form of religious worship, or the teaehing of such particular doc
trines as the founder has thought most conformable to the principles of 
the Christian religion. 1 do not apprehend that it is in the power of in 
dividuals, having the management of that institution, at any time to 
alter the pur|N»sc for which it was founded, or to say to the remaining 
mendiera. ‘We have changed our opinions—and you, who assemble in this 
place for the pur|iose of hearing the doctrines, and joining in the worship 
prescribed by the founder, shall no longer enjoy the Is-nelit he intemh-d 
for you, unless you conform to the alteration which has taken place in 
our opinions.* In such a case, therefore. 1 apprehend—considering it as 
settled hy the authority of that I have already refernsl to—that, where 
a congregation become dissentient among themselves, the nature of Un
original institution must alone la* looked to ns the guide for the decision 
of the Court, and that to refer to any other criterion, as to the sense of 
the existing majority, would be to make a new institution, which is 
altogether beyond the reach, and inconsistent with the duties and char
acter, of this Court.

“My Uirds. I disclaim altogether any right in this or any other civil 
Court of this realm to discuss the truth or reasonableness of any of the 
doctrines of this or any other religious association, or to say whether any 
of them are or are not based on a just interpretation of the language of 
Scripture, or whether the contradictions or antinomies between different
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mine whether the trusta imposed upon property hy the founders of the 
trust are Is-ing duly observed. 1 appreciate, and if 1 may properly say 
so. 1 sympathize with the effort made hy men of great intelligence and
sound learning to escape from the fetters forged hy an earlier generation. 
Hut sitting on appeal from a Court of law. 1 am not at lils-rty to take 
any such matter into consideration.

"The question in each ease is. What were the religions tenets and prin
ciples which formed the Isuid of union of the association for whose lieneflt 
the trust, was created? 1 do not. think that the Court has any test or 
touchstone hy which it can pronounce that any tenet forming part of the 
InmIv of doctrine professed hv the assisdation is not. vital, essential, or 
fundamental, unless the parties have themselves declared it not to Is* so. 
The Isuid of union, however, may contain within itself a power in some 
recognized InmIv to control, alter or iiimlify the tenets and principles at one 
time professed hy the assisdation. But the existence of such a power 
would have to Is* proved like any other tenet or principle of the assisda

Tin- trouble which aroHc in the congregation occurred in 
1906 between the pastor. Rev. Mr. Scliimniclfcnnig, and a por
tion of the congregation over an accounting of the money col
lected for the......... of the church, and they locked him out
of the church and called Rev. Mr. Willing, who belonged to the 
General Council Synod, and lie got the congregation to sign a 
constitution which adopted the doctrines of the General Coun
cil. Subsequently, when the Rev. Mr. Schmidt came, the con
stitution was changed to the Ohio Synod, and in 191.1 the con
gregation joined that synod. During all this time, however, a 
number of the members of the congregation remained faithful 
to the doctrines of the Missouri Synod, and were ministered to 
until 1908 by the Rev. Mr. Schimmclfcnnig in their houses. 
They were then without a pastor until the Rev. Mr. Wetzstein 
came. During all this time five members of the original con
gregation remained faithful to the Missouri doctrine. A con- 

part of the debt of the church was paid after the 
trouble arose, but as it was all paid Indore the congregation 
joined the Ohio Synod, 1 do not see that that fact can help the 
plaintiffs.

On February 11. 1912, that part of the congregation re
presented by the defendants lieeame incorporated under the 
name of “The Evangelical Lutheran Trinity Congregation, V. 
A.C., Nciidorf, Saskatchewan.” and in the constitution an
nexed to the declaration of incorporation it is statml that the 
name of the congregation shall he “The Evangelical Lutheran 
Trinity Church of the Synod of Missouri, Ohio, and other Statin

99
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at Neudorf, Saskatchewan." This is the official name of the 
Missouri Synod.

On February 25, 1913, tin* defendants transferred the lot 
in question to the above-named corporation. This is in alleged 
compliance with the resolution of January 31, 1909: “There
upon it was decided to have the congregation incorporated ac
cording to these statutes."

As the church as incoi i*d is the one originally formed. 
I do not consider this a breach of trust.

There will therefore he judgment for the defetii with 
costs.

SASK.
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Ni-wlends, J.

Action dismiss!d.

KENNY v RURAL MUNICIPALITY OF ST. CLEMENTS. MAN

I Decision No. 2. ) 0. A.
Manitoba Court of .I/)/«•«/. Hum II, fI/.. Itn hanln, I‘mine. unil *11 * 'I

Cameron. JJ.A. Itcrcinhcr 20, 1013.

1. MI MclI’AI. COHCOKAHOXN < | II <5 3—241 >—LIABILITY Kim HAM AUKS
Faii.i kk to i'koyidk hi kkiviknt oiti.kt kok mini Havkixo i c
OK WATKH.

A iunit iiiiini«'i|>ality un*wernlile ill damage for a failure to 
provide a Hiiflicicnt outlet for a ditch o|iened l»> il adjacent to the 
pluintiir* laiul. hy reaaon of which water hacked up and inundated 
the land an an to dewtroy the fertility thereof, and lender it iiwele** 
for cultivation.

| A# mmi/ v. Rural Muniri/talHy of SI. VhmrnlH, I H I. It 301, aIlil ined 
on thia point ; aec iilao Malinin v. Toirnnhift of Uriah Ion. 7 IM.lt.
SI I |

2. WAinas (Bill)—05) — Fi.oohimi i.axhs Ovkhkmiw kkom an inmikh
CIKXT DBA IN All* HITCII.

Dainagea should la- awarded for the Hooding of agricultural lamia 
hy the conatruction of a municipal drainage ditch of too amall cap 
acity, on the haaia of the dimiuinlied value of the projierty alfected. 
and ahouhl la* aaac*aed in one lump slim for all tunc-, the judgment 
alionld not la* limited to damage* for the deprivation of the u*e of the 
aoil for a limited period with a reservation to the landowner of hi* 
remedy for further damage* in the event of the municipality not 
remedying the defect in the meantime.

Appeal hy the defendant from the decision of Macdonald. Statement 
J., Kenny v. Ilurnl Municipality of SI. <’h mi nts, 4 D.L.R. 304.

The appeal was allowed in part.
It. M. Dinnistonn, K.C., and (!. T. linin', for the 
F. limp, and II. It. Stratton, for the plaint ill*.

The nent of the Court was delivered by

Cameron, J.A. :—The plain till" is the owner of the half of camrnm. j.a. 
the quarter section referred to in the pleadings, and brings this 
action to recover damages for the overflowing of part of her 
property hy water diverted thereto and collected thereupon as

4
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the result of a ditch constructed by the defendant munici
pality insufficient (it is alleged) in size and capacity to carry 
away the waters brought down by it. The facts are set out in 
the judgment of the learned trial Judge, who found in favour 
of the plaintiff, and who estimated the damage to the plaintiff at 
$700 on the basis of the loss to her from the non-user of the 
soil and the loss of hay for five years, commencing with the year 
1907. “leaving the plaintiff to her further remedies for such 
depreciation ami further loss, should the municipality fail to 
remedy the trouble.”

I entertain no doubt that, on the facts established, and the 
law applicable thereto, the plaintiff is entitled to recover. Hut 
I submit, with deference, that the learned trial Judge proceeded 
upon a wrong principle in fixing the damages in the manner 
above indicated, and that the true measure of damage in this 
case is the diminished value of the property affected. There 
should, therefore, he no severance of the causes of action, be
cause the depreciation of the land is the only factor that is to 
he considered in estimating the damage1 for the recovery of 
which the action is brought. The evidence on this branch of 
the ease is somewhat scanty and unsatisfactory, but we are 
called upon to decide, and must decide, on what is before us. 
I think the land to lx- considered is the whole of the eighty acre 
farm, and not the thirty-three acres only that are immediately 
affected, and are rendered practically of little (if any) value 
for farming purposes. In reading the evidence, it is plain 
that the value of the whole property is injuriously affected to 
a considerable degree by the flooding of that part of it immedi
ately affected, and that the property has been rendered sub
stantially less valuable for farming purposes.

In my view of the facts as established at the trial. I would 
fix the damages at $.700. The entered must therefore
he varied accordingly, and the amount so entered must lx* taken 
as in full of the plaintiff's claim for damages as*ket forth in 
her pleadings.

The should have the costs of the trial as ordered
by the trial Judge, hut there will be no costs of this appeal.

999
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BREMNER v. BRAUN ALTA.

Alberta Supreme Court, Beck, •/. December 26. 1013. pj. C.

1. Appeal (gill—76)—Stay penoino appeal.
A defendant appealing from » declaim! ngaiiiwt him at tin* trial.

lain, under tlie Alberta practice rule fill), a prima facie light to a
stay of proceedings pending the hearing of nueli appeal, on terms
within the discretion of the court.

Application to stay proceedings pending the hearing of statement 
an appeal.

The application was granted.
.1/. P. Paul, for defendant.
If. II. Parler, K.(\, for the plaintiff.

Heck, J. :—This is an application to stay proceedings pend- Beck-J» 
ing appeal.

I tried the case and gave judgment for the plaintiff. I 
stayed proceedings for thirty days to permit the defendant to 
decide whether he would appeal. He has served his notice of 
appeal and now applies for a stay of proceedings till the ap
peal is disposed of. submitting to give the bond of a guaranty 
company for the payment of the judgment debt and costs and 
interest in the event of his appeal being unsuccessful. I think 
I should make the order asked for on these terms.

The order was opposed by Mr. Parlée, K.(\ lie cited 
Barker v. Laver y, 14 Q.B.l). 7(i!l, and other cases decided under 
English order f>8. rule Hi. which corresponds with our rule 513.

I decline to follow the English decisions mainly because of 
our rule 510, to which there is no corresponding English rule.
Rule 510 is as follows:—

When notice of motion for u new trial or notice of ;i|»|M-al lias lieeii 
served, the further proceedings on the verdict, finding, order or judgment 
may lie stayed in whole or in part until the decision on such motion or 
appeal hy the Court or hy the • who presided at the trial on such 
terms ns the Court or .ludge may think fit.

This rule comes first, and is positive and enabling, and sug
gests a prima facie right to a stay on such terms as the Court 
or ~ - may think reasonable and just. As I have pointed out, 
no corresponding rule appears in the English rules, they con
tain only a rule corresponding to rule 513, which is negative 
and restrictive, and. standing by itself, throws the burden on 
the appellant of bringing himself within the exception stated 
in it. Furthermore, I disapprove of the practice of making a 
distinction between the judgment debt and the costs and re- 
(piiring the costs to lie paid with or without an undertaking hy 
the solicitor receiving them to repay in case his client is in the 
resnlt called upon to refund them. My view in this respect ac
cords with that of some at least of my brother Judges.

Application granted.

1
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Re BUCHANAN

Manitoba King's Bench, Halt, J. December 18, 1913.
1. Prohibition (* IV—15) —Appkai. by informant from dismissal of

ACCUHKD ON NUMMARY TRIAI.—DEFECT OF JURISDICTION.
Prohibition lies to prevent a County Court entertaining an appeal 

launelied hy an informant from the derision of a police magistrate 
dismissing on summary trial a charge of an indictable offence, on the 
ground tliat no appeal lies; and the prohibition motion is properly 
brought as soon as the notice of the proposed appeal has liven filed 
in the inferior court to which the appeal is taken.

2. Prohibition (811—5)—Adequacy of otiikr remedy—Riuiit to apply
for relief to tribunal to iie prohibited.

That objections to the jurisdiction of a court to entertain an ap
peal may lie raised on the hearing will not prevent the granting of a 
writ of prohibition against such tribunal hy a superior court.

| Mayor of l.omlon V. Vox, L.ll. 2 ILL. 239, followed.]
3. Continuance and adjournment i fi I—2)—For cross-examination—

When refusal justified.
f'lie court hearing a prohibition motion has a discretion to refuse 

an adjournment for the purpose of cross-examination upon an alii 
davit, where the adjournment would Is- against justice.

4. Appeal i8 I C—25)—Jurisdiction—Criminal case—Nummary trial
BY MAGISTRATE—SECRET COMMISSIONS ACT. 8 0 BOW. VII. (CAN.)
ell. 33.

Where a prosecution liefore a police magistrate for an olfence under 
the Secret Commissions Act. 8 9 Kdw. VII. (Can.) ell. 33. is brought 
as for an indictable otic nee and is tried on the defendant's election 
under the Nummary Trials clauses of the Cr. Code, 190(1 (Part 10), 
and the charge, while triable in either method, is not brought under 
the Nummary Convictions clauses of the Code (Part 15 ). there is 
no right of appeal hy the prosecutor from the dismissal of the charge.

Statement Application on hvhttlf of tlie accused R. A. Buchanan, for 
prohibition to His Honour Judge Ryan at the County Court, 
Portage la Prairie, in respect of the appeal of one Bannermun, 
an informant in certain Police Court proceedings.

The application for prohibition was granted.
//. IV. Whit la, K.C., and .1/. Human, for Buchanan.
IV. Hot hi mis, for the informant.

0elt- *• Galt, J. (oral) :—It appears that an information was laid
hy Bannerman against Buchanan for an offence under the 
Secret Commission Act, 8-9 Kdw. VII. (Can.) eh. 88. The 
matter was tried on several days before A. L. Bonny cast le. pro
vincial police magistrate, and on October 27, 1913, the charge 
was dismissed. An appeal was lodged hy the informant against 
the magistrate’s decision, and notice of appeal was given for the 
case to be heard at the County Court, Portage la Prairie, com
mencing on December 22.

Buchanan now applies for prohibition, directed to His 
Honour. Judge Ryan, in the County Court, upon the ground 
that there is no appeal from the said dismissal of the complaint 
by the said police magistrate.
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It is admitted by the parties that if this trial was a summary 
trial of an indictable offence under Part 16 of the Code, there 
is no appeal, but if, on the contrary, it was a summary convic
tion under Part 15 of the Code, there is an appeal.

Evidence has been produced upon affidavits by both par
ties. Huchanan states that,

7. At the ti in I of the said charge, the said magistrate. A. !.. Bonny- 
castle, Esq., called upon me as the accused to elect as to whether I should 
take a jury trial or lie tried summarily before him, the said magistrate, 
on the said charge, and 1 duly elected to Is* tried by the said magistrate 
summarily for the ollence as laid in the said charge.

8. At the time of my election aforesaid I verily believed that I was 
lieing tried for an indictable offence, and I submitted to the jurisdiction 
of the magistrate ami agreed to la* tried by him.

In answer to the application for prohibition, an affidavit is 
produced by Mr. R. A. Honour, K.<\, who acted ns counsel for 
the said Banncrman, and he states, amongst other things, as 
follows:—

4. That 1 was well aware of the fact that an appeal would lie in the 
first instance, ami after a consultation with my client, we came to the 
conclusion that it was lietter to have the accused tried in a summary con
viction manner, so that an appeal would lie.

fi. That it was agreed between myself and II. W. Whit la. K.C., who 
appeared for the accused, that the trial should Is* that of a summary con
viction trial.

ti. That 1 was in Court when the trial started, and the accused was not 
put to his election as to whether he should Is* tried by a jury or the 
magistrate, during said trial or prior to said trial, or in my presence, 
or while the Court was sitting on said case, but on the contrary, the ac
cused was simply asked by the magistrate, whether he pleaded guilty or 
not guilty, to which the accused replied, not guilty.

Other affidavits were also put in, in reference to the matter, 
but in view of the strong statement which was made by Mr. 
Botiuar respecting the alleged agreement with Mr. Whit la, I 
allowed the matter to stand over until the earliest possible -time 
when an affidavit could be obtained from Mr. Whitla, then en
gaged on professional business in the city of Ottawa. Mr. 
Whit la's business having terminated sooner than the parties 
contemplated, he returned to Winnipeg, and yesterday made an 
affidavit practically contradicting Mr. Bon liar’s affidavit in 
every material respect.

It is extremely regrettable that such a state of affairs should 
appear before the Court, these conflicting statements made by 
eminent counsel, but I have no hesitation whatever, after mul
ing the material filed before me, including an affidavit made by 
Mr. Bonnycastle, and especially the information itself, which 
sets out the election of the accused in the manner he himself 
has mentioned, in accepting the statement of Mr. Whitla in prê
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ference to that of Mr. Honour, as to what really took plum*. 
Mr. Hollands asked for an adjournment in order to cross-ex
amine Mr. Whitla upon his affidavit, but 1 permitted this cross- 
examination to take place before me, and Mr. Whitla was cross- 
examined accordingly.

The case does not rest there, so far as the applicant's posi
tion is concerned, we have a copy of the information which is 
part of the record of the Court in connection with this matter 
In-fore us here, and it shews that the Court made to the accused 
the statement as contained in sub-sec. 2, sec. 778 of the Criminal 
Code, 1906, and the prisoner -thereupon consented to being tried 
summarily and pleaded not guilty. I should doubt very much 
that in the face of such a statement as that upon record pro
duced from the Court, especially when verified by an affidavit 
of the man himself, who made the election, whether any arrange
ment which might be made between counsel beforehand, could 
possibly be allowed to interfere with the rights which the ac
cused person would have under the record as it appears. I can
not help feeling that Mr. Bonnar must, in some way or other, 
have discussed this matter previously with his own client, or 
possibly a partner, and now imagines it was with the counsel 
for the accused.

Mr. Hollands lias produced an affidavit from one Fred J. 
Shaw, special agent for the Canadian Northern Railway Co., 
who produced from the police magistrate, the receipt for $25 
to cover the cost of the proposed appeal. The receipt sets forth 
a recital that the complaint heard by the magistrate was “for 
a summary conviction offence,” and Mr. Hollands relies upon 
this as being evidence that this was in truth the form of trial. 
At the same time, Mr. Hollands admits that this lengthy receipt 
was drawn up in his own office, and all the phraseology of it 
was prepared there. As far as 1 can see, all the magistrate 
would be interested in would be to see that a receipt was given 
for the $25. An affidavit was then prepared to be iXvorn to by 
Mr. Bonnvcastle, and this affidavit lias been tendered and re
ceived by me as evidence, in spite of the objection raised by 
Mr. Hollands that be desired to have the liberty of cross-exam
ining Mr. Bonnyeastle upon it, pursuant to rule No. 474 in the 
King’s Bench rules.

I am not satisfied that the matter with which I am dealing, 
is an “action or proceeding,” within the meaning of the rule. 
When this matter came originally before me, it was explained 
by counsel on both sides, that if the appeal went on, witnesses 
would have to be procured from a long distance, and it would 
not be possible to procure their attendance in less than several 
days before December 22, for which the notice of appeal was 
given. In order to oblige the parties, I fixed a day to dispose
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of this matter, amt, as a matter of fact, I have adjourned the 
trial of a case on which I am engaged, for the purpose o'* ring 
and disposing of this particular motion. I think there must he 
some latitude in a Judge hearing motions of this nature, not to 
allow adjournments or postponements, where it appear
to be contrary to justice to allow them.

I feel quite satisfied that this man. Buchanan, made his 
election, the record of the Police Court shews that he did so. 
and I do not think that any cross-examination which Mr. Hol
lands might * of the magistrate, Mr. Bonny cast le. would 
affect my decision in the slightest.

But it is argued by Mr. Hollands that the County Court 
Judge 1 have power to deal with this matter when the ap
peal comes up before him, and for this reason it is improper 
that 1 should do so. I do not agree with this contention. I 
will not take up time by going through several passages which 
are contained in Curlewis & Edward’s Law of Prohibition. 
In the chapter on “Quia Timet” Applications, commencing on 
page 373, the learned editors shew that it is quite proper to 
prohibit an appeal or other proceeding of an inferior Court
where the applicant establishes a defect of.............. I refer
especially to pp. 381 to 387. At the top of p. 388. from one of 
the judgments I quote the following:—

The course open to » defendant where the Court is without jurisdiction 
is two-fold, lie may, on that ground apply to this Court for a prohibi
tion la-fore the case comes on in the District Court, or lie may go la-fore 
the District Court cither actually or by awaiting its decisions.

And on page 387 :—
The rule is clearly laid down in Manor of I.umlon \. Cor. Lit. -J ||.L 

-.t'.i. that where want of jurisdiction is apparent upon the face of the 
proceedings, prohibition goes at any time after service of the process, 
I.C., as Siam as the jurisdiction of the Inferior Court is asserted. It does 
not matter what the originating proceeding is; as soon as it is tiled the 
proceedings are la-gun. and if the want of jurisdiction appears on the 
face of them, any jiereon may apply to restrain the Court from further 
proceeding.

In the present instance, the informant has served his notice 
of appeal, and under the statute on that behalf, lie must have 
tiled it before serving it.

I think nothing is wanting to shew that the appeal has now 
been before the County Court Judge, and as I con
sider that there is in this ease, no appeal, I think the proper 
course is for me to grant the order of prohibition. The appli
cant is entitled to his costs of the motion.

K.B
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SASK. HODGSON V. COWAN
8. 0.
1913

Saak-alrhnrnn Supreme Court, KltrooJ, J. December 24, 1013.

1. Dkntintn i # 1—1 )—Right to practise—Admission to dental college
—Requirements of council—Validity.

The fact that sub-aec. (</) of sec. 3 of the Dental Profession Act, 
R.N.N. 1000. eli. 108, relating to the admission to the College of Dental 
Surgeons of graduates of recognized dental colleges of the United 
States, prescrilies that applicant* shall satisfy the college council a* to 
their qualifications and pa** the final examination prescribed by the 
college for registration under the Act, does not prevent the council 
from adopting a by-law requiring such applicants to submit, as part 
of the final examination, a certificate shewing an educational standing 
equal to the junior matriculation, or to pa*s an examination liefore the 
president of the University of Saskatchewan in respect thereto.

2. Constitutional law ( 111 A 6—234 ) —Equal protection and privi-
leg eh—Dentistry—Requirements am to practice—Discrimina-

That a by-law passed by the Dental Council under the provisions of 
the Dental Practice Act, R.S.S. 1909, eh. 108, respecting examinations 
for admission to the Dental College, exempted from examination den
tists already practising in Saskatchewan is not an unjust discrimina 
tion which would invalidate the by-law.

[À"rune v. Johnson. [1898] 2 Q.B. 91, specially referred to.]

Statement Action against the Saskatchewan Dental College for refusal 
to register the plaintiff as a member thereof.

The action wan dismissed.
./. F. Frame, for plaintiff.
II. F. Thomson, for defendants.

El wood, J. :—At the trial it was admitted, and the evidence 
shewed, that the plaintiff is and was during the times hereinafter 
mentioned a graduate of the Baltimore College of Dental Sur
gery, and that this eollege is a recognized school or college of 
dentistry in the State of Maryland, one of the United States of 
America, and that at the time of the making of the application 
hereinafter mentioned the plaintiff satisfied the council of the 
defendant eollege of such qualifications. The defendant eollege 
is a body corporate incorporated under the Dental Profession 
Act, being eh. 108 of the Revised Statutes of Saskatchewan, 1009. 
On or about December 13, 1912, the plaintiff in writing
to the secretary-treasurer of the council of the defendant eollege 
to be permitted to write on the final examination prescribed in 
pursuance of sec. 3, sub-sec. (d) of the above Act, and at the time 
of making said application paid to the said secretary-treasurer 
the sum of $25, being the fee prescribed for such examination. 
On or about December 26, 1912, the said secretary-treasurer noti
fied the plaintiff that before he could take such examination he 
would be required to either produce certificates shewing an edu
cational standing equal to the junior matriculation or pass the
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junior matriculation before the president of the Saskatchewan 
University as minimi by by-law (m of the defendant college. In 
consequence of this letter tin- plaintiff requested the defendant 
college to return to him the $2f> examination fee, and the defen
dant college did return this examination fee. I am of opinion 
that the letter to the secretary-treasurer to the plaintiff was equi
valent to notifying the plaintiff that he could not take the final 
examination without complying with the requirements of by-law 
fia, and that the plaintiff was justified in treating and did treat 
that letter as a refusal to allow him to take the examination 
without complying with that by-law. By-law (la is as follows:—

All applicant» for final examination, who have graduated since January 
1. 1010, shall Ik* required to submit to the President of the University of 
.Saskatchewan as part of the final examination, certificates shewing an edu
cational standing equal to junior matriculation or pass the junior matricu
lation lieforr the president of the Saskatchewan University, and the presi
dent of the Saskatchewan University is hereby appointed examiner of this 
council for this part of the final examination.
In addition to that by-law there are other by-laws of the defen
dant college which, I think, are material to this action, and which 
are as follows:—

(1) It is hereby provided that when a person wishes to enroll as a 
student of dentistry in the Province of Saskatchewan. Canada, lie shall 
(1st) present to the secretary of the Dental College the certificates re
quired by law, together with a declaration by himself and a declaration by 
his preceptor in the form preserilied by the Hoard, and (2nd) enter into 
an agreement with a duly qualified practitioner and sign articles of agree
ment (as approved by the board of examiners) in triplicate: forwarding 
one to the secretary of the college, together with the enrolment f«*e of ten 
dollars. On receipt of fee and articles of agreement by the secretary, a cer
tificate of matriculation shall Is* grunted, his time to commence from the 
date of issue of certificate of registration.

(2) To obtain a certificate of matriculation in the Dental College of 
Saskatchewan, the candidate must forward to the secretary of the college, 
with the prescribed fee, an official certificate of having matriculated in 
some Canadian University, established by authority of any Act of the 
Parliament of Canada or of the legislature of any province of the Dominion 
of Canada. A second-class certificate with two languages, one of which 
is Latin, will Ik* accepted in lieu of the above (university matriculation 
certificate).

(3) The student having matriculated as above, will enter into inden
tures with a licentiate of Saskatchewan for four years. Planks for this 
pur|M»»e will he furnished by the secretary in triplicate, one copy of which 
is to la* returned to the secretary to Ik* filed in his office within thirty days 
of the signing of said indentures. The articles require that the whole of 
the four years be spent as a bond fide pupil in the office of his preceptor, 
exception only being made for such time as the student shall lie engaged in 
the study of dentistry at a reputable college.

(8a) All applicants for license other than those possessing certificate of

SASK.

FlC.

1913

I four,RON



Dominion Law Hkporth 15 D.L.R.

SASK.

9. C. 
1013

Hodonov

registration from tin* Dominion Dental Council art* required to pas* an 
examination on tin* following subjects; histology ami physiology, hue ter i- 
"logy and pathology, at end of necond year ; materia nicdica and t hempen- 
tics. medicine and surgery, ethics and jurisprudence, at end of third year ; 
anatomy, chemistry, metallurgy and physics, operative dentistry, prosthetic 
dentistry, orthodontia, anesthesia and physical diagnosis; all other sub
jects Una I. end of fourth year; and to perform operations liefore the ex
aminers, to exhibit s|M*ciniens of his skill as a mechanical dentist, and, if 
called upon, to construct practical cases in the presence of an examiner.

It was contended on the part of the plaintiff that the only 
examination which the defendant college had power, under sec. 
•1. sub-sec. (</) to set was the examination on the subjects set 
forth in by-law da; that an examination on these subjects is 
the only examination which is prescribed for those who take the 
examination underset*. It, sub-see. la); and that the examination 
under sub-see. (</) must lie the same as that under sub-sec. (a).
I am, however, of the opinion that this ground is not well taken. 
It will be noticed that sub-see. (a) of see. d, and which applies 
to those who have been articled and employed as students, re
quires them to pass such examination as required by tbe council 
of the college. Under sub-see. (fZ), however, the applicant is 
required to pass the final examinations prescribed by tbe college 
for registration under the Act. The wording of the two sub
sections, it w ill be noticed, is quite different ; in tbe one ease it 
is. “pass such examination,” and in the other ease, “pass the 
final examinations for registration under the Act.” It will be 
noticed that the plural in the latter ease is used. There is no re
striction in sub-see. (</) placed upon the college or the council of 
the college, and I am of the opinion that they were not restricted 
by that sub-section to requiring applicants to take the same ex
amination as is taken by those under sub-see. (a). See. d, sub- 
see. (d) in actual words contemplates the council prescribing 
the examinations to he taken. The concluding words are, “jmss 
the final examinations prtscribed by the college for registration 
under the Act.” See. 2ô provides that the council shall have 
authority, among other things, to prescribe the curriculum of 
students, the intermediate and final examinations to be passed by
N

See. 28 seems to me to give power to the council to determine 
what the examination shall be, and does not confine it to the 
final examination for It says:—

The council shall also have power to examine rami elate* applying for a 
license under the provision* of aee. 3 of thi* Act and to make nil regulations 
necessary for the conduct of hucIi examination* and to appoint ouch time* 
and place* therefor a* they may deem lit.

That section cannot simply mean that the council shall net as 
examiners, because we. d() gives power to appoint a lsmrd of ex-

554879
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aminers to examine ail candidates. 1 f it were hy the
Act that the examination for students and under sub-sec. (#/) 
should be tlie saint*, it would appear to me to have been unneces
sary to have included sec. 2*. because see. 2~» anil the halatn..... f
the Act gave the council ample power. It, therefore, seem* to 
me that see. 28 means that the council shall have power to pre
scribe what the examination shall be, and does not mean that the 
examination under sub-sir. (#/) must be the same as under sub
sir. (a).

It was objirted that the result would be to compel candidates 
under sub-sec. (iZ) to pay a $:ir> fee. I do not agree with this 
contention, liy-law (ia provides that as part of the final exam
ination the applicant shall produce evidence of possessing an 
educational standing equal to junior matriculation examination, 
or where the applicant is required to pass the junior matricula
tion the president of Saskatchewan University is appointed ex
aminer for this part of the final examination. It is all one exam
ination. The evidence of educational qualification, or the actual 
passing of junior matriculation, as the case may he. is simply a 
part of the examination, just as passing in the various subjects 
in by-law 3a is. each, part of the filial examination.

It was further objected that by-law (>« is invalid because it 
discriminates between those who have graduated before and 
those who have graduated since January 1. 1010. The ohjeet of 
the Dental Profession Act is to secure properly qualified dental 
practitioners within the province, and with that obj<*ct in view 
to prescribe a course of instruction and examinations, and to 
provide for the registration of such persons as are entitled to 
practise, so that the public may be informed thereof and to pro
hibit persons not so registered from practising the profession of 
dentistry. The obj«*et of by-law ita is. in my opinion, to raise the 
standard of the profession and to fix a date for compelling all to 
possess an educational qualification equivalent to junior matricu
lation. It is quite true that those who have graduated prior to 
1 Dio are not required to possess that educational qualification, but 
it may well have been considered by the framers of the by-law 
that the additional length of time that such graduates would 
have actually practised their profession might have been consul- 
ereil as making up for any deficiency in educational 
tion, ami that it would be a hardship for those who had prac
tised for some years to pass the matriculation.

In Kruse v. John son, [1898| 2 (J.B. 91. at 99, Lord Russell 
of Killowen, C.J., says:—

Itiit, when ttip Court i* ralicit upon to comdder the by-law* of public re- 
preventative Itodic* clothed with the » authority which 1 have ile*cril>eil, 
ami exerciving that authority accompanied hy the vliecks ami Hufegunrd* 
which have been mentioned, Î think the comddcratinn of euch by-law* ought
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to lie approached from a different standpoint. They ought to lie supported 
if possible. They ought to he. as has been said, “benevolently” inter
preted. and credit ought to be given to those who have to administer them 
that they will be reasonably administered. This involves the introduction 
of no new canon of construction. Rut. further, looking to the eharacter of 
the body legislating under the delegated authority of Parliament, to the 
subject-matter of such legislation, and to the nature and extent of the 
authority given to deal with matters which concern them and in the man- % 
ner which to them shall seem meet, I think Courts of justice ought to be 
allowed to condemn ns invalid any by-law, so made under such conditions, 
on the ground of supposed unreasonableness.

(At page 100) : A by-law is not. unreasonable merely liecatise particu
lar Judges may think that it goes further than in prudent or necessary or 
convenient, or because it is not accompanied by a <|ualiticntion or an excep
tion which some Judges may think ought to Is* there. Surely it is not too 
much to say that in matters which directly and mainly concern the people 
of the country, who have the right to choose those whom they think best 
fitted to represent them in their local government bodies, such representa
tives may be trusted to understand their own requirements better than 
Judges, indeed, if the question of validity of the by-laws were to be deter
mined by the opinion of Judges us to what was reasonable in the narrow 
sense of that word, the cases in the books on this subject are no guide; 
for they reveal, as indeed one would expect, a wide diversity of judicial 
opinion, and they lay down no principle or definite standard by which rea
sonableness or unreasonableness may lie tested.

See also Biggar’s Municipal Manual, 330.
If this rule or by-law should he held to be invalid for unrea

sonableness or for discrimination, it would seem to me that every 
time the council changed its curriculum some objection might 
he made on the ground that it discriminated against some person. 
Here all within the same class are required to take the same ex
amination, that is, all who are graduates since 1910, it does not 
matter from where, are required to take the same examination.
On the other hand, and in another class, those who graduated 
prior to 1910 do not have to take the junior matriculation por
tion of the examination. See. 24 of the Act is as follows:—

Subject to the provision* of this Act the council shall have phwer to 
make such bv-luws. rules and regulations as may lie necessary for the hotter 
guidance, government, discipline and regulation of the council and of the 
practice of dentistry and for the carrying out of the provisions of this Act.

In view of see. 24, and hearing in mind the object for which 
the defendant college was incorporated, it does not seem to me 
that the by-law in question is unreasonable or is invalid for 
unreasonableness or discrimination, and it seems to me that, in 
the words of Lord Rmetell above, it should be “benevolently in
terpreted.”

The plaintiff graduated from the Baltimore College of Dental
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Surgery on or about May 22. 1912. and. therefore, would he re
quired to take the examination provided by by-law (hi.

The above seem to dispose of the various objections to the 
hv-law raised on the plaintiff’s behalf, and there will, therefore, 
be judgment dismissing tin* plaintiff's aetion with costs.

Action dismissed.

8.C.
1913

DENMAN v. CLOVER BAR COAL CO CAN

Supreme Court of Canada. Sir Cliarhs I'ilzputriek. ami ht i up ton. Ihiff. S. C.
Iuplin, ami Hrotleur, ././, October It. 1013. 1013

1. PRINMPAL AMI AGKXT I g 111—30 I — HllillTS OK AGKXT—VoWPKX NATION
—llKSClNNIOX OF AGKNCY CONTRACT.

i lu declaring ii contract for mi exclusive Hale* agency fur a com
pany for a fixed period not liimling on the company a- I lie other con
tracting party had failed in hi- fiduciary duty a- a director of the 
company to disclose the material fact- to the shareholders on ar
ranging with his follow-director* that the contract should lie given 
him on his resigning his directorship, the court may award him com
pensation on a quantum meruit basis for services rendered ns sales 
agent for the company in faith of the contract so set aside.

| Denman V. ('hirer Itar Coal Co., 7 D.L.R. INI, affirmed. |
2. Corporations an» compa.nikh i g IV (» 4—T2U|—Offickrn—Dihkitor

RKNIGMXG TO TASK CONTRACT WITH COMPANY—Kill! VIARY Ht.I.A -

l-’iill and complete disclosure to the shareholder- of the material 
circumstances surrounding the bargain is essential to support, as 
against the company, an arrangement made by one director with the 
other directors whereby he obtained a contract with the company 
highly advantageous to himself, on resigning his directorship.

| In n ma a v. Clarer Itar Coal Co.. 7 D.L.R. till, allirnied on other 
grounds. |

3. Kviiikxck cg II K 1—311)—Ririikn of proof—Hkprknkxtationn iiy
PKH.sOX IN FIOfCIARY CAPACITY—ItK.XKFIT PKRNO.XAI.I.Y AVCjl IBED.

A director of a company who resigns his position as director to 
accept a contract of employment with the company obtained upon his 
representations as to material facts, has cast upon him the burden of 
proof of the truth of such representations, where his employment con
tract was in fact a bargain extravagantly advantageous to him and 
which would affect shareholder* not concurring therein, and where 
the consideration for same consisted partly of an arrangement made 
Itetween the resigning director and his fellow-director* by which the 
latter would obtain personal lieneflt* from him.

4. Appeal (g II A—3ft)—To Nfprf.mk totar of (axaha Kixai. .iitni-

Wliere the highest provincial appellate court had dismissed the 
plaintiff’s claim for breach of contract with a company to employ 
him for a fixed term with an exclusive territory a- saies agent lie 
cause of non-disclosure of material facts to the shareholders by the 
plaintiff in his lidueiary position a* a director up to the time of 
making the contract, on his failure to shew that the contract was 
a fair ami reasonable one for the company, such judgment is a linn I 
disposal of a distinct and separate ground of action entitling the 
plaintiff to appeal to the Supreme Court of ( anada. although the court 
appealed from hud. at the same time, allowed to the plaintiff re
muneration by way of puantum meruit for services rendered by the
1(1—15 D.L.R.



242 Dominion Law Reports. 115 D.L.R.

CAN

s.c
191.1

Bar

Statement

plniiitilF in faith of such contract, ami had directed a reference to lix 
the amount, which had not been fixed prior to the last appeal.

| Hvnnr.ltine v. K.'effet, 10 D.L.R. 832, 17 Can. 8.C.R. 2.10. referrwl to; 
McDonald V. Hclchcr. 11004] A.C. 420; ami SI. Jean v. Motleur, 40 
Cnn. S.C.R. 139, applied.)

Appeal by plaintiff from the judgment of tin* Supreme 
Court of Alberta (Denman v. Clorir liar Coal Co., 7 D.L.R. Î16, 
by which the judgment of Stuart, J., at the trial was set aside in 
respect to the damages awarded thereby, the plaintiff's claim 
therefor disallowed, and the judgment varied in certain other 
respects. There was also a cross-appeal.

Roth the appeal and cross-appeal were dismissed.
The action was brought by the appellant against the company 

and A. W. Denman and 11. K. R. Rogers, shareholders and direc
tors of the company, to recover damages for breach of an agree
ment granting him the exclusive rights as agent for the sale of 
the company’s output of coal, in the Provinces of Alberta. Sas
katchewan and Manitoba, and also to recover moneys expended 
by him, as manager, on behalf of the company in the manage
ment of its business. The judgment, at the trial, in favour of 
the plaintiff ordered re-payment of the moneys expended by him 
as manager on the company’s account and directed a reference 
for the ascertainment of the amount of the damages. On an 
appeal by the defendants the Supreme Court of Alberta (7 
D.L.R. 96) reversed the trial Court judgment in respect of dam
ages, disallowed the plaintiffs claim, and varied the order as to 
re-payment of the moneys expended by directing that the amount 
should be included in the general accounts between the parties 
and that an allowance, on the basis of quantum meruit, should 
be made for services rendered by the plaintiff while in the em
ploy of the company.

After some sulracriptions for stock had been received and 
the company was about to offer other stock for public subscrip
tion. a meeting of the directors was held at which the plaintiff, 
then one of the directors and the company’s manager, resigned 
his office as a director and was appointed sales agent for the 
company’s output of coal for five years from that date, at a 
liberal scale of remuneration, with the exclusive right to make 
such sales in Alberta, Saskatchewan and Manitoba. At the 
same time an arrangement was made by which the other direc
tors derived advantages in regard to certain matters in dispute, 
respecting the affairs of the company, between them and the 
plaintiff. The material facts and circumstances connected with 
these arrangements were not disclosed to the shareholders who 
then held stock in the company nor to other persons who subse
quently subscrilied for shares of its stock.

W. L. Scott. for respondents, had on a previous day moved to
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quash the present appeal to the Supreme Court of Canada, for 
want of jurisdiction on the ground that the judgment appealed 
from, though final in regard to some of the issues, left other issues 
undecided upon the deference to the Master for taking accounts 
and assessment of damages. At the same time, in case it was 
held that there was jurisdiction, Mr. Scott moved for an order 
giving him leave to amend the cross-appeal hy the respondents 
on their counterclaim against the appellant.

(). M. Biggar, K.C.. had opposed the motion, and judgment 
thereon had been reserved.

The appeal was subsequently heard on the merits. The 
plaintiff’s appeal was from that portion of the judgment of the 
Supreme Court of Alberta which disallowed his claim for dam
ages.

The r< ' nts cross-appealed on the ground that, in taking
the accounts, the moneys alleged to have been expended on be
half of the company by the plaintiff should not be credited to 
him against the claims of the defendants, also as t » the manner 
in which it was directed that the conveyance of certain coal lands 
assigned hy him to the company should be dealt with, and, like
wise, in regard to the credit to be given to the plaintiff, on the 
basis of quantum meruit, for services ri " \ him during the
time he was acting as sales agent for the company.

8. B. Woods, K.C., and (). M. Biggar, K.C.. for the appel
lant.

J. II. Leech, K.C., and IV. L. Scott, for the respondents.
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The Chief Justice agreed with A noun, J. The
Chief Justice

Idinoton, J. :—The contract of June ‘27. 1908. between these 
parties, sued upon herein, was negotiated for and verbally con
cluded whilst appellant was one of the three directors of the re
spondent company, and its manager. He had been its promoter 
and. with his fellow directors, its founder. They hail got others 
to subscribe for stock and were seeking subscribers for that as 
yet unallotted and open to he taken by the public.

These men having, under such circumstances reached an 
agreement between themselves met as a board on said date and 
what they did is tersely stated in the appellant’s factum as 
follows :—

A meeting of the director* was held on .lune 27. I90H. nt which the 
lc* agreement was ratified, the plaintiff's resignation as director and 

aee re t a ry -1 r ea eu rer accepted, the transfers of share* approved and reso
lutions passed that one Finch, an employee of Rogers in Winnipeg, la» ap
pointed secretary-treasurer, and that Rogers Is* empowered to employ some 
one to keep the Isstks. This he never did and they continued to Is* kept 
hy the plaintiff until the following February.

Idington, J.

99
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The contract thus produced gave the for five years
from the following 1st September the unusual commission of 
fifty cents a ton upon the sales of all the company’s output of 
coal from a mine near Edmonton which could he sold in the Pro
vinces of Alberta, Saskatchewan and a large part of Manitoba.

The other terms did not of necessity impose any very formid
able risk on the part of the appellant, and he had the option of 
terminating the contract on two months’ notice. The company 
could not end it unless appellant made default in carrying out 
his part of its terms for two months.

The proposition that such a contract made by one holding 
the position of a director is voidable does not seem to permit of 
much doubt; unless the power to do so has been expressly given 
by its charter, or unless and until the shareholders concerned 
have been consulted, and ratified it.

Nor could the resignation of the directorship add much to 
the strength of such a contract when the proceedings relative 
thereto were had upon the express understanding that the resig
nation was to be contemporaneous with the formal execution of 
the contract.

And when, as here, the whole business, including the execu
tion of the contract, depended upon a compact between the 
directors whereby those remaining such were, as the price of 
their assent, to get satisfaction from the appellant for claims he 
had repudiated up to then and the purpose of all was then to in
vite new subscriptions for stock and unload the burthen of this 
contract upon the public, l do not think it could be maintained 
against the will of a • shareholder then in existence or who 
might have become such pursuant to such contemplated invita
tion, without full disclosure having been made to him of the 
facts.

Yet such seems, on the admitted facts, to lie so clearly appel
lant’s position in this case that it might have simplified matters 
and saved laborious analysis of evidence relative to the chief 
ground taken by the respondent to have had this simple proposi
tion briefly taken and maintained.

I think, possibly, it is within the exact gro aid taken, which 
is that there was a fiduciary relation between the appellant and 
the company, and between him and his co-adventurers, which 
made it incumbent on him to shew that the contract was fair and 
reasonable and the result of full disclosure on his part of all he 
knew which might, if known, be reasonably supposed to have 
influenced the minds of those contracted with.

A director has been often said to stand as a trustee, and, if 
any quarrel has been made with the application of that term 
and “agent” is substituted, be so stands that if a contract made 
by him with his company is, as I have already said, unless in the
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excepted cases which had been referred to, voidable, and not one 
of which he can claim a profit. The appellant has. therefore, 
having failed to bring himself within any of the exceptions, in
cluding the fairness of the contract to which I am about to ad
vert. no right to the damages he claims. That alone should 
answer his action and this appeal.

He claims, however, with a certain degree of plausibility, 
that there were only himself and his fellow-directors concerned, 
and that they each got substantial advantages as the result of 
the compact made between each of them and him. and, as we 
cannot herein restore him that which they got from him. we 
ought not to give relief. I answer—that is just what renders 
his case the more offensive, and looks so like the bribery of his 
fellow-directors, inducing them to enter upon the negotiations 
for his contract, and, indeed, the causal reason or motive for its 
existence, and its manifest advantages in favour of the appellant, 
and its features detrimental to the company’s interests ; and all 
intended to he unloaded upon the public invited to subscribe.

They were all anxious for new subscribers, and gift them 
we are told; and, having got them according to their plans and 
di sires, they, as part of the respondent, must he protected, what
ever happens appellant or his fellow delinquents. They all for
got the duty a director owes in such cases to the future as well 
as to the existent shareholders.

I incline to think it is impossible by any evidence in this case 
to overcome the vicious nature of the transaction upon which tin* 
contract sued upon must rest. We have, however, not to rest 
upon that alone, which was, perhaps, not fully argued, hut upon 
the failure of the appellant to justify himself within the nai - 
rower ground taken.

The appellant lived in the neighbourhood of the mine, had 
managed the business throughout from the time he had got. prior 
to the incorporation, a personal option for the purchase of the 
property, and the others lived at great distances from the scene 
of operations. He represented, amongst other things, to his fel
low directors that the expense of producing the coal from the 
mine had been for the years 1907 and part of 1908, anterior to 
April of last year, from ninety-six cents to $1.05 a ton.

The respondent charges that the contract was induced by this 
representation and that the cost had been and continued to be 
much greater.

I think the weight of evidence goes to shew that his repre
sentation, which it was practically admitted had lieen made, hut 
is presented in another light, was a most material consideration 
under the circumstances, was not well-founded, and, hence, so 
unfair that a fiduciary agent relying upon a contract, evidently 
based thereon, cannot maintain it. It may be that the estimates
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which appear in the judgment of Mr. Justice Beck, and » 
by at least one Judge in the Court below, may be such as might 
be varied by a close and exhaustive analysis of the evidence. 
I do not propose to enter upon such an exhaustive inquiry as 
would settle exactly which view was right, for it would, in any 
event, leave a material difference at best, doubtful and unex
plained or inexplicable between the actual cost and that so re
presented.

The burden of explaining rested upon the appellant, lie, 
while practically admitting the representation, ought to have 
been able to shew in a more satisfactory manner than his evi
dence discloses exactly what the cost of production had actually 
been, and to justify his representation much better than he has 
done. The time in question was not long. The quantity of coal 
in question, which was only a little over thirty thousand tons, 
rendered the problem comparatively easy to solve in a better 
or clearer way than the appellant has done, especially seeing 
he had remained in charge for months of the time after that 
period up to which his representation extended.

The learned trial Judge, though disposed to minimize the 
nature and effect of the representation, does not find the charge 
unfounded, lie chiefly proceeds on the ground that there was 
not prompt repudiation, and that, in fact, there was such ac
quiescence as to debar the respondent from complaining.

The operation of the contract ran from September 1, 1908, 
to March 1, 1909, when it was n ed.

Having regard to the fact that those most concerned lived 
at great distances from the mine and seat of business and, in 
reason, might only have become alive to the actual facts from 
the results discovered when the ’s managership ceased,
it seems to me there is no such evidence of acquiescence after 
discovery as to form a bar to the present complaint. Indeed, 
there was no discovery, or likely possibility thereof, save from 
the experience got from results which proved how delusive the 
representation must have been. And the long period over which 

seems to have acquiesced in the repudiation, even if 
conditional, renders it diflieult to restore him to such rights as 
he have had under the contract.

Meantime, whilst he was acquiescing in this repudiation, 
others were taking stock in the company and must be entitled to 
some sort of consideration, and presumed to have acted upon the 
objectionable contract having been put an end to.

Surely they are entitled through the company to say that one 
who rested content for nearly a whole year without giving any 
sign of warning to them, or urgent insistence in regard to his 
rights under what seems to have been an onerous contract cannot 
now lx* restored to his original position.

A5A
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The application of the principle of acquiescence may not. on 
either set of facts, settle the rights of either party herein arising 
out of the peculiar condition of things the evidence discloses, hut, 
certainly, cannot help appellant.

'I'he learned Judge properly points out that lingers seemed 
almost to have forgotten the representation. If he alone were to 
be considered that might have furnished an effectual answer.
7he recklessness, to put it mildly, of such an influential director, 
is neither proper basis of a vont met nor helpful in supporting it. 
when otherwise unsupportable. by reason of others being inter
ested. The second or tentative bargain substituted for the one 
1 have dealt with is properly found terminable at will.

The appeal should be dismissed with costs. The cross-appeal, 
or notice of motion therefor, ought to share the same late, lor 
the judgment below seems to give no more than is right, if. in 
deed, so much. The costs of the motion to quash, which must he 
dismissed, should be fixed at fifty dollars and deducted from the 
eosts allowed respondent.

Duif, J.: I concur in dismissing the appeal and cross-ap
peal with costs.

A.nui.in, J If Rogers. A. W. Denman. Robertson, and the 
plaintiff had been the sole shareholders in the defendant com
pany when the agreement of June 27, 1908, was made, and if 
there had then been no intention to bring in other shareholders, 
or if other shareholders had been brought in only after full dis 
closure of all the material facts and circumstances connected 
with the making of that agreement, I should hesitate before re
jecting the view of Stuart, J.. that the company had not the 
right to repudiate it when and as it did.

But that agreement was made la-tween persons standing in a 
fiduciary relation to the company. It was made concurrently 
with, if not as part of, and in consideration for a transaction by 
which Rogers and A. W. Denman obtained personal la-nefits 
from the plaintiff. It gave to him, at the expense of the com
pany, an extravagantly advantageous bargain. It was admit
tedly obtained upon representations of fact made by him, which 
were unquestionably most material, and which, if not proved by 
the defendants to have been false, as I rather think they have 
been, have certainly not been satisfactorily established to have 
been true by the plaintiff, on whom that burden of proof clearly 
lay. There were other shareholders at the time the bargain 
was made, some of whom, no doubt, have ceased to be interested 
in the company. It was then intended that shares should be 
offered for public subscription, and in fact a very considerable 
amount of the company’s stock has since been disposed of. There
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than the plaintiff and the interested directors) who held shares 
when the agreement was made, or to the persons who subse

Hr*max
quently acquired shares, such full disclosure of the circumstances 
surrounding the making of it and such express or tacit ratifica

Bar *
tion hv them as would be necessary to render it binding upon

Whatever might be urged, were the question one between
Anglin. J. Rogers. A. W. Denman, and Robertson on the one side and the 

plaintiff on the other, 1 have not been convinced that as between 
the plaintiff and the company the temporary and tentative ar
rangement made by Robertson with the plaintiff in May, 1909, 
to replace the arrangement of June, 1908. had lost that character 
and had become binding as a permanent agreement.

It is not necessary or desirable to enter upon a discussion, or 
to attempt an analysis of the voluminous evidence in the very 
bulky record before us. a great deal of which might well have 
Ih-en omitted. 1 agree with much that the learned trial Judge 
said in condemnation of the conduct of Rogers and A. W. Den
man as directors and of their negligence and indifferent atti
tude to the affairs of the company. Hut. upon what are the 
crucial issues of fact as between the plaintiff and the defendant 
company, my study of the record has not satisfied me that wrong 
conclusions were reached by the majority of the learned Judges 
who sat in the Court cn banc.

1 prefer, however, to rest my opinion that the judgment in 
appeal should not be disturbed on the ground that the first 
agreement made by the plaintiff' cannot, having regard to his 
fiduciary position, be held binding on the company, because he 
failed to prove full and complete disclosure to all the then pre
sent and to the future shareholders of the material circumstances 
surrounding the making of his bargain with the personally in
terested directors, and that, as against the company, lie failed to 
establish that the temporary arrangement with Robertson had 
become permanent.

1 have not found any ground for disturbing the judgment of 
the full Court in regard to the Rush transaction, as to which tin- 
view of the learned trial Judge has been practically affirmed. 
Neither has a sufficient case been made, in my opinion, to justify 
interference with the direction of that Court that, on the taking 
of the accounts between the parties, an allowance should be made 
to the plaintiff, on the basis of a quantum meruit, for his ser
vices while in the employment of the company.

I would dismiss the appeal and the cross-appeal both with 
costs.

By the judgment of the Court cn banc the plaintiff’s claim to 
recover damages for breach of contract was finally disposed of.
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That was “a distinct and séparai»* ground of action . " Cndcr 
tin- authority of La Villi ih SI. Juin v. Moth nr, 4<> Can. S.C.IL 
120. and of 4/» Donah! v. liilclnr, 110041 A.C. 420. there ap
plied, which is not affected by the judgment in Hmm Him v. 
XiIhs, 10 D.L.H. H22. 47 Can. S.C.IL 220. the plaintiff' had a 
right of appeal to this Court from the judgment dismissing his 
claim for damages for breach of contract. II»* is. therefore, en
titled to his costs of the motion to <|uash, which should be lixed 
at $00, to be set off against the costs of the appeal which In* is 
ordered to pay.
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Brunei'R, J. :—1 concur in the opinion of my brother Anglin. It rôdeur. J.

Appeal uml » I'oss-uppiill itismissnl with costs;
motion to gnash ilisniisscil with costs.

NEWHOUSE v. NORTHERN LIGHT, POWER & COAL CO., Ltd., et al.

Yukon Territorial t'uurt. Itlark. ./.. /no tmi. llrccinbcr 111. 11113.
1. In.)ixci'iox is I It—21 )—Vi.tha vibes coxtkact of <hhi*ora i iov

A i|U<>*tion of ultra rircH an to a Ivasi* mail»* of tin* colli puny'* »*ii 
tin* undertaking will not ordinarily Ih* decided upon an interlocutory 
application for an injunction and receiver but will Ih* left to lie 
divided at tin* trial, where it is not plain that all tin* material facts 
x<1 ich might Im> brought out at tin* trial are In-fore the court on the 
interlocutory application.

YUKON.

Y. T. C. 
11*1.1

Motion for an injunction and receiver.
F. T. ('ong it on, K.C., for plaintiff.
<\ IV. C. Tabor, for defendants.
J. V. Smith, for trustees for bondholders.

Statement

Black, J. :—This action is brought by Oscar Xewhouse 
against the Northern Light. Power and ('on 1 Co.. Limited; tlie 
Yukon Telephone Syndicate. Limited ; tin* Dawson City Water 
and Power Co.. Ltd. ; the Dawson Klectric Light and Power 
Co.. Ltd. ; Yukon Exploration. Lt»l.. and Jos»*ph Whiteside 
Boyle; ami by order of tin* Court. Harold Buchanan MeOiverin 
and Napoleon Antoine Belcourt, trustees for the bondholders 
of the Northern Light. Power and Coal Co.. Ltd., were subse
quently added ils defendants.

The plaintiff sues, as alleged in the statement of claim, as 
a minority shar»*holder in tin* Northern Light. Power and Coal 
Co.. Ltd. ; and in reganl to tin* lease, dated February 12. 1012. 
made between the Northern Light. Power and Coal Co.. Ltd., of 
tin* first part ; the Yukon Telephone Syndicate, Ltd., of the 
second part ; the Dawson City Water and Power Co., Limited, of 
the third part : the Dawson Electric Light and Power Co.. Ltd..

Itlark. J
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of the fourth purl : the Canadian Klondike Mining Co., Ltd., of 
the fifth part, and Joseph Whiteside Boyle, of the sixth part, 
defendants above-named, by which lease there was demised to 
the Canadian Klondike Mining Co., Ltd. (now Yukon Ex
ploration, Ltd.), the undertakings, property and rights of 
the parties of the first, second, third and fourth parts named in 
said lease—the plaintiIV asks that it be declared,

i a I llmt the H»iil lea ho ami tliv alienation ami ilvlogatiun tliorohy made 
are ultra rirai the several companion to make and of the lessee to receive; 
and (6 | for a rescission of the lease, alienation and delegation; (c) an 
Injunction restraining the defendants and each of them from further act
ing under the lease and instruments or any of them, and restraining the 
defendants from discontinuing the water, lighting and telephone services, 
or any of them, and ordering the continuance of such services; (</> re
straining the said companies other than Yukon Exploration, Ltd., from 
being operated outside the Dominion of Canada, and outside the Yukon 
'lerritory; (<•) the appointment of a receiver of all the undertakings, 
properties ami assets of said companies; (/) an accounting by the de
fendant I es sis* nml Hoyle, and dnmages occasioned by the destruction of 
the electric light and power plant and building at South Dawson; (</( 
a declaration that certain by laws of the Northern Light. Power & Coal 
t o.. Ltd., are invalid.

And the plaintiff Newhousv asks to be appointed ils such 
receiver.

Application is made on behalf of the defendants for an ad
journment of the hearing of the application for an injunction 
and for the appointment of a receiver, to enable the directorate 
in London, England, and the trustees for the bondholders to 
instruct counsel at Dawson and to properly defend the action; 
and upon the motion the question of ultra vins raised by the 
pleadings was very fully argued, and on behalf of the plaintiff 
the Court is asked, on this interlocutory motion, to declare the 
lease referred to ultra vins, and for an order appointing a 
receiver.

A great number of affidavits on behalf of both plaintiff and 
defendants were read and very numerous authorities cited by 
counsel. The affidavits are most conflicting in statement, and 
render it very difficult for the Court to arrive at a conclusion 
upon many points, especially as to that important branch of 
the action—the appointment of a receiver; and I hold the view 
that the matter cannot safely be decided upon the affidavits, 
and that the question should lie dealt with on the trial when the 
witnesses will be before the Court and subject to the fullest 
examination and cross-examination.

As to the question of ultra vins, the authorities lead me to 
the conclusion that it would lie an undue exercise of the power 
of the Court to determine this question on this interlocutory 
motion. The Court should have fuller information than is
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found in tin* material used on the motion ils to tin» by-laws of 
the companies and what may have been done by the directors. 
The cast- is one involving very large interests; probably no more 
important litigation has come before the Court in this territory. 
The material shews that the plaintiff had knowledge of the 
lease as long ago as April last, and the action was not begun 
until November 13, during vacation. I have given the matter 
very careful considérât ion and gone into the authorities, and, 
having come to the conclusion that the adjournment should ho 
granted. I do not think that I should in any way prejudice 
either party by further discussion at this time, either as to how 
far the plaintiff has established a case for the appointment of a 
receiver or as to the plaintiff’s status (lie being a minority 
shareholder in the Northern Light. Lower and Coal Co. only), 
or as to the other questions of fact and of law raised upon the 
argument.

Adjournment is asked for three months. Counsel for the 
plaintiff has asked in another action in which a stay of pro
ceedings was granted that it be until the first Tuesday in May 
next. And from the material before me, there being now. in 
my view, no great urgency for the immediate appointment of a 
receiver, I think that for the convenience of all parties the time 
for the application for an injunction and for the appointment of 
a receiver should be enlarged until Tuesday, the sixteenth day 
of June next, after the opening of navigation.

The costs of this motion to be costs in the cause to the suc
cessful party.

Dindion accordingly.

Re INSURANCE ACT (CAN ) 1910.

Supreme Court of Camilla, Sir Charlen Fitzpatrick. C.J., amt Davies, 
Idington, Duff. Anglia, ami Brodeur, JJ. October 14, 1013.

1. CONHTITI’TIONAI. LAW ( g 11 A 3—197) —IXMCBASCK COMPANIES— IXHUK
ance Act (Can.), 1910.

Sections 4 mid 70 nf the Int*uranve Avt, 1010. 0 and 10 Kdw. VII 
(Can.) eli. 32. prohibiting in Canada the writing nf insurance hy any 
company or underwriter not holding a federal license, are ultra vires. 
at least in mo far ae they purport to atlect companies incorporated 
hy one of the provinces and carrying on business exclusively in such 
province.

[Appeal taken to the Privy Council.1

Reference by the Governor-General-in-council of questions 
respecting the Insurance Act, 1910, to the Supreme Court of 
Canada for hearing and consideration.

The following are the questions so submitted:—

251

YUKON.

Y. T. 0
1913

Xluiioi'he 

\ OUT I IF. UN

CAN.

s. e

1913

<tatenienf



252 Dominion Law U worts. 115 D.L.R.

CAN.

s. c.
1913

IlK
IXHIHANO

(i'AX.l
1910.

Statement

P.C. 1251».
t'ertill«*d copy of a ri*|M»rt of tin- Committee of the Privy Council, 

approved liy Hi* Kxeelleney the Adminiatrator on dune 21». 1910.
Ou h memorandum dated dune 8. 1911», from the Min inter of dual ice, 

recommending that the following «location* la* referred to the Supreme 
Court of ( amnia for lien ring and consideration, pursuant to the authority 
of aec. «M» of the Supreme Court Act: —

1. Are aec*. 4 and 7»» of the ln*uranee Act, 1910, or any or what part or 
parta of the aaid section* ultra rires of the Parliament of CanadaT

2. Doe* *ec. 4 of the In*uranee Act. 1910, operate to pndiihit an 
inaura nee e« mi puny incorporated by a foreign atnte front carrying on tin* 
business of inaiirama1 within Canatla if such company do not hold a 
license* from the Miniater under tin* *ai«l Act. ami if such carrying on 
of the huai lie*» is eonlineil to O single province?

The Committee submit tin* a I Wive recommendation for Your Kxeelleney'a 
approval.

Kodoi.i'iik Hoviwkav.
Clerk of I h* I'riry Council.

SvttM. 4 Hiul 70 read as follows:—
4. In Canada, except a* otherwise provided by this Act. no «•«mipany 

or umlerwriter* or other |H*r*on shall wdieit or accept any rink, or issue 
or deliver any receipt or jNilicy of in an ranee, or grant any annuity on a 
life or live*, or collect or receive any premium, or inspect any risk, or 
adjust any loss, or carry on any huai lies* of insurance, or prow-cute or 
maintain any *uit, action or pr«wis*diiig. or tile any claim in inwdveney 
relating to *uch business, unless it lw done by or on Iwlialf of a coinpain 
or umlerwriter* hohling a licenw* from the Mininter.

7»». Kvcry perw»n who
to » In Canada, for or on Iwlialf of any individual umlerwriter or 

umlerwriter*. or any insurance company not |m*w***ed of a licenw* pro 
filled for thi* by Act in that Iwlialf and still in force, wdieit* or accept* 
any ri*k, or grant* any annuity or advertiw** for. or carrie* on any husi 
m*** of in*uram-e. or prowetite* or maintain* any suit, action or pr«w«*ed 
ing. or llh*a any claim in inwdveney relating to such insurance, or, acting 
as an in*urance agent, receive* directly or indirectly any remuneration 
from any Britiah or foreign unlieenwd insurance company or umlerwriter*; 
or, except a* provided for in w*c. 139 of this Act. i**m** or «leliver* any 
receipt or policy of insurance, or collect* or receive* any premium, or 
inspect* any risk or adjust* any claim; or

(6» Kxcept only on |*dicic* of life insurance i**iual to |wr*on* not resi 
dent in Canaila at the time of the i**ue. collect* any premium in re*|**ct 
of any policy ; ami
every ilirector. manager, agent, or other officer of any aswssment 
life insurance company subject to l'art II. of thi* Act, and every 
other |wrw»n transacting business on Iwlialf of any *uch company, who 
circulate* or uw* any application, |mlicy. circular or ailvertiwment on 
which the woril* ‘‘A*anament System" are not printisl a* required by 
Part If. of thi* Act;
*hall, on summary conviction before any two justice* of the peace, 
or any magistrate having the jsiwer* of two justice* of the |wac«*. for a
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first offence b<> llabb* to a |ii'iialty not vxcwiling fifty dollars and vosts, 
and not loss than twenty didlars and costs, and in default of payment, 
to imprisonment with or without hard lalionr for a term not exceeding 
three months ami not less than one months ami for a second or any sub
sequent offence, to imprisonment with hard labour for a term not ex
ceeding six months ami not less than three months.

Newcombt, K.C.. «ml Laftnir, K.C.. for tin* Attorney-Gen
eral of Canadii.

X( shift, K.C., Aim/ (It off Hun, K.(’., liai/hi, K.C.. ami 
Christopher C. liobinson, for tin* Provinces of Ontario, Quels**,
New Brunswick and Manitoba.

8. B. Woods, K.C., for the Provinces of Alberta and 
Saskatchewan.

Wegenast, for tile Manufacturers" Association of Canada.
(/audit, for the Canadian Insurance Federation.

Fitzpatrick, C..I.:—My answer to the first question is. No. Fiunwtrk*.c.j. 
My answer to the second question is, Yes.

Davies, J. :—1 answer the first question in the negative and 
the second question in tin* affirmative.

Idinoton, J. :—[ must answer the first question in the wington.j. 
affirmative.

I must answer the second question in the affirmative, if 
ami so far as it may he possible to give any operative effect fo 
a clause bearing upon the alien foreign companies as well as 
others within the terms of which is embraced so much that is 
clearly ultra vins.

Dite, J.:—The contention that the Act is criminal legisla- ouir.j. 
tion is disposed of by the report of the Judicial Committee,
(i Can. Gaz. 2B5, upon the reference relating to the Dominion 
Licenses Act, 1882. Precisely the same argument was with much 
greater reason (see preamble to the Act) there advanced and 
rejected, the legislation being held to he ultra vins.

To the first question my answer is “Yes.” To the second 
question my answer is “Yes” if infra vins.

Anui.in, J. :—I would, upon the ease as submitted, answer An*Hn. j. 
the first question in the affirmative as to the whole of secs. 4 
and 70. except in their application to companies incorporated 
hv or under the authority of the Dominion Parliament, and to 
companies incorporated by or under the authority of the legisla
ture of the late Province of Canada for the purpose of carrying 
on business in a territory not wholly comprised either within 
the Province of Ontario or the Province of Quebec.

To the second question I would answer, it would do so if 
intra vires.
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Statement

Brodeur, J. :—I am of the opinion that under the sub-sec. 2 
of sec. 91, of the British North America Act, the Canadian 
Parliament cannot undertake to regulate any specific trade.

Section 4 of the Dominion Insurance Act that requints all 
persons to take a permit before making any contract is ultra 
vires and the sec. 70 which imposes a penalty on those that 
would carry on the business of insurance without taking that 
license is also illegal.

We are asked by a second question to state whether the above 
sec. 4 *8 to foreign companies. 1 think there is no doubt as
to this section applying to foreign companies.

Then my answers to questions referred to us would be as 
follows:—

Q. 1. Ans. : Those two sections arc ultra vires.
2. Ans. : Yes, if intra vires.

Answers accordingly.

MORRIS v WHITING

Manitoba Mini's Bench, Mathers. C.J. December 30, 1913.

1. Trusts i § I 1)—24)—Resulting trusts—Interest in land—Crea
tion by PAROL.

A parol acceptance hv a purchaser after acquiring title to land of 
a third person’s oiler to take a half interest in it with him does not 
raise a resulting trust in favour of the latter to entitle him to a half 
interest, on assuming payment of half of the purchase price on the 
terms of the purchase, where there was no part performance nor had 
the third person paid anything in respect of the half interest.

I Rochefoucauld v. Boustead. 118971 1 Cli. 190; and Gordon V. Hand- 
ford. 10 Man. L.R. 292, distinguished.]

2. Contracts ( 6 1 K 4—80)—Statute of Frauds—Contracts as to

A parol agreement made by the purchaser of land to sell to an
other a half interest in his purchase, but upon which the prospective 
sub-purchaser does not. make any payment, is barred from enforce
ment by the Statute of Frauds unless there has liecn part performance.

Action to recover on a contract for the construction of 
buildings; with a counterclaim by the defendant to declare that 
he had a half interest in a land purchase contract made by the 
plaintiff under an oral agreement with him.

The counterclaim was dismissed, and judgment given for the 
plaintiff.

A. G. Kemp, and G. Coulter, for plaintiff.
A. E. Iloskin, K.€., for defendant.

Mathers, C.J.K.B. ;—The plaintiff sues the defendant for 
a balance due on a contract for the erection of a house by him 
for the defendant, and also for the erection of a garage.

4
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In December, 1911, the architect employed, gave the plain- MAN. 
till' a final certificate for the balance due upon the house, amount- K B 
ing to $388.80. Apparently at that time the architect had not 1913

made a final inspection, and, as the plaintiff was about to leave -—
for Scotland, he agreed with the architect to complete on his Morbih 

return, anything that the architect found ntKtessary. Warn no.
On his return in the spring of 1912, the architect complained j

of the downstairs floor and that the electric wiring, in so far as 
the kitchen was concerned, was defective.

The admits that in so far as the floor was con
cerned, he had not entirely completed his contract as it still re
quired a coat of wax. At the trial it was asserted by the archi
tect that the floor was of inferior material and was of had work
manship. I am satisfied by the evidence that the material was 
as good as was called for hv the specifications. It does appear, 
however, that the floor is slightly uneven in one particular part.

To wax it as required by the contract, and to repair this 
defect, 1 estimate the cost at $25, and this amount the defendant 
is entitled to have deducted from the amount of the final cer
tificate.

As to the wiring, it was apparently properly done and was 
passed by the authorities of the city of St. Boniface in which 
the lions»* is situated. After this inspection the plaintiff’s sub
contractor for the heating had to do some further work, and 
after this work was done it appears that the wiring was found 
to be defective; the presumption being that the sub-contractor 
in some way cut some of the wires. For this the plaintiff is 
responsible.

The architect’s evidence is, that to repair this wiring would 
cost $25. This sum also I think the defendant Ls entitled to 
have deducted from tin* final certificate.

As to the garage, tin* defendant says lie told the plaintiff In* 
wanted a garage built at a cost of $250. He, however, instructed 
his architect to prepare plans and told the plaintiff to build the 
garage under the instructions of the architect. After the plans 
were prepared and the plaintiff had inspected them, he asked 
the architect whether or not an estimate of tin* cost of the work 
was wanted, and the architect, after consulting with tin* plain
tiff, told him to go ahead and build it, the defendant expressing 
his confidence that the plaintiff would not overcharge him. Tin- 
plaintiff gives the total cost of this garage at $459.41. A build
ing contractor, by whom the garage was examined, and who 
made a careful computation of the cost, plus 10 per cent, for 
the contractor’s profit, gives it as his opinion that a reasonable 
cost of the garage would he $4fifi. As against this there is only 
the evidence of tin* architect, who gives it as his opinion that it 
is not worth more than $250; hut In* admitted that lie had not

C.B
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gone into the particulars of either the material or hihour in
volved in its construction.

I find that the defendant < ' the to Imild
this garage and to pay what it reasonably cost, and that the 
reasonable cost is the amount charged by the plaintiff, namely, 
$459.41.

The plaintiff is entitled to recover from the defendant the 
amount of the final certificate before mentioned, namely, $388.30, 
less $50. or $.‘158.80 in respect of the house, and $459.41 in re
spect of the garage, making a total of $797.71, together with in
terest at 5 per cent, on $459.41 from April 8, 1912, until judg
ment, and there will be judgment accordingly with costs of 
suit.

By way of counterclaim, the defendant ail leges that in or 
about the month of April, 1910, the plaintiff and defendant pur- 

lots 34 to 38 in block 4. part of lot 63 of the
parish of St. James, according to plan 205. at and for the price 
of $5,772, and that by agreement, the said lots were taken in 
the name of the plaintiff who was to hold the same in trust for 
the plaintiff and the defendant in equal shares, and that the 
plaintiff and defendant should build four houses upon the pro
perty and sell and dispose of the same, and that the profits 
should be divided equally.

On April 25, 1910, the plaintiff entered into an agreement 
for the purchase of these lots from T. II. Kelly for $5.772, pay
able $200 cash and the balance on December 31 following. On 
tbe date of the execution of the agreement the plaintiff made 
the cash payment of $200. The sale was negotiated by the de
fendant as Kelly’s agent, but it was in fact a sale to the plain
tiff alone. There is no pretence that there was at this time any 
thought of the defendant or any person else being interested 
in the purchase with the plaintiff.

The defendant bases his counterclaim upon an alleged con
versation which he says he had with the plaintiff two days after 
the .sale was made. He says that the plaintiff said he thought 
he had paid too much for the property and the defendant re
plied. “Well, if that is the way you feel about it. I will take a 
half interest in it with you,” to which the plaintiff replied, 
“All right.” It is admitted that nothing was put in writing to 
evidence the agreement said to have been thus arrived at. One 
would expect to find in such an agreement some stipulation 

paying the plaintiff one half of his then investment in the 
property, but it appears nothing was said on that point, nor 
did the deft then, or at any time afterwards, repay to
the plaintiff any part of the $200 instalment of purchase money 
paid by him.

The defendant said, when pressed on this point in cross-
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examination, that lie was not prepared to swear that lie had not 
repaid the plaintif!' half this instalment : hut I do not think he 
was candid in so swearing. I think he knew perfectly well he 
had not done so. The plaintiff emphatically denies that he ever 
had any such conversation with the defendant.

The defendant’s business is dealing in real estate, and he 
must he presumed to know the necessity of evidencing an agree
ment respecting real estate in writing. The fact that nothing 
was said about, a writing at this time, or at any later time, is a 
circumstance that weighs heavily against the defendant.

But, let us assume for the moment that the conversation 
took place just as the defendant says it did. The plaintiff was 
at that time the owner of the lots in question. The defendant 
proposes to take a half interest in them with the plaintiff, and 
the plaintiff agrees to give him a half interest. A transaction of 
that kind surely amounts to a verbal agreement of sale hv the 
plaintiff to the defendant. If so, this counterclaim will not lie 
because the contract is not in writing and there has been no such 
part performance as would dispense With the necessity of a 
writing.

The relief sought by the counterclaim is not specific per
formance of an agreement to sell an interest in land, but al
leges that the land was originally bought by the plaintiff and 
defendant jointly and was taken in the plaintiffs name in 
trust for the both of them. The defepdant’s own evidence shews 
that such was not the fact. He admits that the land was not 
purchased for the joint benefit of both, but by the plaintiff alone 
and for his own use. If any trust arose for the benefit of the 
defendant in respect of the land it must have been created after 
the plaintiff had become the owner thereof. Here again the ab
sence of a writing required by the 7th section of the Statute of 
Frauds, is, in my opinion, a bar to the defendant’s right of re
covery. The facts of this case clearly distinguish it. from Roche
foucauld V. It ou stead, 118971 1 Ch. 196; Gordon v. Hand ford, 
16 Man. L.R. 292, and the numerous other cases which decide 
that, where land has been conveyed to a person in trust for an
other, it is fraud for the trustee to deny the trust and claim the 
land as his own, and as the Statute of Frauds was not intended 
to be a cloak for fraud, it is no defence in such a case. In all 
those cases, the relationship of trustee and cestui que trust 
arose at the inception of tin* transaction. The property never 
did belong to the trustee, but came to him charged with the 
trust. An attempt to afterwards hold as his own property 
that did not belong to him but to another is a fraud in the 
perpetration of which the statute cannot be invoked. But the 
mere breach of a contract to sell an interest in land is not a 
fraud which will take the case out of the statute. The plaintiff 
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received no property from the defendant to hold as trustee for 
him. The most the defendant alleges is. that the plaintiff agreed 
to hold property which was his own as to a half intérêt in 
trust for the defendant. For this interest he paid nothing, and 
so far as appears from his evidence he did not agree to pay 
anything. If the agreement was made, the plaintiff's refusal 
to carry it out amounts to a breach of contract or agreement 
which cannot he proved except by writing whether it comes un
der the 4th or 7th sections. My conclusion, therefore, is that the 
counterclaim fails because of an absence of a writing evidencing 
the trust as required by the 7th section of the Statute of Frauds.

But, even if the Statute of Frauds did not stand in the way. 
the defendant, in my opinion, has failed to establish his coun
terclaim.

The plaintiff absolutely denies that he ever agreed to give 
the defendant a half interest in the lots in question, or that a 
conversation such as the defendant alleges as to his taking a 
half interest took place. Weighing oath against oath. I could 
not hold that the defendant’s evidence was to be preferred to 
that of the plaintiff, but rather the reverse. It is urged, how
ever, that the defendant’s story is corroborated by the circum
stances, by the course of dealing between the parties, and cer
tain alleged admissions which it is said the plaintiff has made 
with respect to it.

The defendant occupies a responsible position in the office 
of a real estate and finan çai firm, who have a large number of 
rental agencies. This department was, apparently, in the charge 
of the defendant, and for several years prior to the alleged 
agreement of trust, the plaintiff, who is a building contractor, 
was employed by him to do any repairs that were found neces
sary in connection with the houses and buildings under the 
firm’s charge. In this way the plaintiff and the defendant be- 
came quite intimate, and visited more or less at each other’s 
houses. They, together, made an estimate of the cost of erect
ing buildings on the lots purchased, and the probable selling 
prices, and the probable profit in respect of each house. A docu
ment purporting to be such an estimate, in the defendant’s 
handwriting, is furnished.

It became necessary to raise a building loan in respect of 
those houses to he built, and this loan was negotiated by the 
defendant, and lie joined in the covenant in the mortgages. 
When the houses were completed the plaintiff went into pos
session and occupation of one of them, and the others were sold, 
the sales being negotiated by the plaintiff'. After negotiating 
the sales, the plaintiff', in respect of two of them, brought the 
particulars to the defendant, by whom the formal agreement 
of sale was drawn. When one of the purchasers became in
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default and it became necessary to foreclose his interest, the 
plaintiff, after consultation with the defendant, went with him 
to Mr. Bat tram, the latter *s solicitor, and instructions were 
then given to take foreclosure proceedings under the agree
ment. These proceedings were taken and terminated in the 
purchaser giving a quit claim deed to the plaintiff. Mr. Bat- 
tram charged the defendant for his services in this connection 
and reported to him, with an intimation that the defendant’s 
account had been charged with the costs. The formal hill was 
afterwards made out against tin* plaintiff in his own name and 
was paid by him.

Another circumstance that the defendant relies upon is 
that he induced his principal, Kelly, to convey the lots to 
Morris before any part of the purchase money, other than the 
original deposit of $200 was paid, lie does not say that In* did 
this at the request of Morris, hut lie did it. Kelly accepting his 
undertaking to protect him. After one of the houses hail been 
sold, the defendant negotiated for a sale of the agreement of 
purchase and the proceeds of this agreement were applied to
wards payment of Kelly’s debt, leaving a balance of about 
$1,269.61 still due to Kelly. For this amount Kelly took the 
plaintiff’s note at six months, with interest at M per cent. The 
defendant discounted this note in his own hank, and gave Kelly 
the cash. When the note fell due, the plaintiff gave the defen
dant a cheque for the amount plus the interest payable to Kelly 
or bearer, and this cheque the defendant took to his own hank 
where the note was, and retired it.

The defendant says that, while the houses were being built 
by the plaintiff, lie advanced to him on different occasions, for 
the purpose of paying wages, a sum aggregating $5uo. Three 
cheques are produced from the defendant to the plaintiff aggre
gating the sum of $400. The defendant could not remember 
anything about the payment of the additional sum of .$100, hut 
lwses his statement that he gave the plaintiff $500, upon the 1'aet 
that lie received hack from him that sum.

The plaintiff himself admits that he received from the de
fendant $450, and says that these payments were made to him 
as temporary loans, not in respect of these particular houses 
alone, hut to assist him in paying wages in respect of other 
houses that he was building, and that lie promised the defendant 
to give him a good bonus for his accommodation, and that he 
returned to him $500, $50 being for a bonus.

One of the defendant’s cheques is marked, “re Banning 
st. houses” (the houses in question), the others are not marked 
at all.

To prove admissions of the trust made by the plaintiff 
three witnesses were called. Mr. Haig, the solicitor for the
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mortgagee with whom the several loans were negotiated, says 
that the plaintiff admitted to him that the defendant had a 
half interest in the property with him, and that that was the 
reason why he insisted that the defendant should join in the 
covenant in the mortgage. Mr. Allen, who was at that time 
particularly charged with the loan, says that Morris admitted 
to him that the defendant was “in the deal with him,” and 
that the loans being building loans, before he made any pay
ments. he insisted on having the defendant’s “O.K.”

The plaintiff denies that he made any such admission. These 
witnesses were speaking of conversations which took place over 
three years ago without anything special occurring at that 
time to fix the facts in their memories. The chief question Mr. 
Haig was interested in was securing the covenant of the de
fendant, whom he knew well and favourably. He did not know 
the plaintiff at all. He was anxious to make the loan secure. 
As the defendant negotiated with him, I surmise that he re
quested the defendant to go on the covenant, and the defendant, 
having nothing to fear, knowing the plaintiff well and knowing 
the property, thought lie was taking no risk in doing so, and as 
the sequel shewed, he was not.

The admission sworn to by Mr. Allen amounts to very little 
and could not Is- construed as an admission that the defendant 
had a proprietary interest sufficient to establish the trust. Mr. 
Bahrain could not he sure whether he got the impression that 
both were interested in the property from the plaintiff or the 
defendant. It is true he charged his services to the defend
ant and so notified him. He evidently became aware that lie 
was wrong in charging the defendant because when he comes 
to render a formal hill lie makes it out to the plaintiff. He was 
probably informed of his error by the defendant when notified 
that the hill was charged to him.

The evidence of Mr. Haig is definite, hut as against the 
plaintiff’s positive denial I could not hold that the admission 
was made, on the recollection of a busy man such as Mr. Haig 
is. concerning a fact as to which he had no particular interest.

The defendant also relied upon the fact that he gave the 
mortgagee’s solicitors his own cheque for $125, payable to Weir 
& XV iIson, sub-contractors, in respisd of the houses, when it 
appeared that there might he a shortage in the loans. This 
cheque was not used, and was returned to the defendant.

He also adjusted the taxes with one of the purchasers of 
one of the houses after the plaintiff had gone to Scotland for 
a visit, and paid for the plaintiff in respect of such adjustment 
the sum of $57.Wi. For this payment the defendant took a re
ceipt prepared by himself in the form of a letter addressed to 
the plaintiff, the last line of which is. “Mr. XVhiting is entitled



15 D.L.R.] Morris v. Whiting.

to collect this amount from you.’" It docs not appear that the 
plaintifl' knew anything about tlie Weir & Wilson cheque, and 
the above quotation indicates that the defendant paid the $57.36 
not for tin* joint account of the plaintiff and defendant hut 
for the plaintiff alone and that he looked to the plaintiff* for 
repayment.

It lay upon the defendant to shew a ease in which a trust 
is either the only or distinctly the most reasonable and probable 
construction to lu* put upon the evidence. lie cannot succeed 
by proving a state of facts equally consistent with that and 
with something else.

There is nothing in any of the ciiruinstances which may not 
In* explained by the intimate relationship which existed between 
the plaintiff and the defendant, and the defendant’s willing
ness, apparently, to assist the plaintiff in carrying out his busi
ness transactions.

Although, according to the defendant’s contention the trust 
was created in April, 1910, and the houses were erected and 
three of them sold by the plaintiff in August following, and tin- 
fourth occupied by himself, no claim by the defendant to any 
interest in them was made until December, 1911. The plain
tiff then repudiated the defendant’s claim, but the defendant 
ilid nothing to assert it until this action was brought in Octo
ber. 1913.

From the first to the last the defendant never had one cent 
of his own money invested in these lands or houses. He had 
advanced to the plaintiff either $450 or $500, but it was only 
an advance and not an investment. In view of all the circum
stances. I hold that the defendant has not satisfied the onus 
upon him of shewing that any agreement of either sale or 
tmst existed.

The counterclaim is dismissed with costs.

MAN

s.c.
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Judgment according}g.

WILLIAMS v. BOX.

Manitoba Court of Appeal. Hoircll, C.J.M.. Richards, Perdue, and 
Cameron, JJ.A. December 2(1. 1913.

1. Ixtkkknt (6 1—1#—When recoverable—Mortgages—Fi nd in covrt
REPRESENTING MORTGAGED PROPERTY.

Oil taking mortgage accounts consequent upon the opening of a 
foreclosure decree to permit a mortgagor to redeem, the mortgagee 
should not be compelled to accept a smaller rate of interest which the 
fund representing the land in question was actually earning by reason 
of the land having been taken for railway purposes and tin- price 
thereof having lieen paid into court; the mortgagee should in such 
case receive the full contract rate for which his mortgage provided.

[IVif/iams v. Hox, 12 D.L.lt. 90. reversed.)
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2. Mmmi.v.K ( § i E—22)—Rkiiith ami liabilities of partir»—Mort
U.MiEi: IN POSSESSION AFTER FORECLOHVRE—I»»» OF HINTS FROM
non repair—Liability for.

While acting ns owner following a final order of foreclosure in his 
favour regularly obtained, and up to the time when the court, exer
cising its equitable powers and not for any irregularity in the final 
order, opened the foreclosure and gave the mortgagor liberty to 
redeem, the mortgagee was under no obligation to repair or to keep 
up the buildings on the mortgaged lands, or to try to obtain tenants, 
and. therefore, his mortgage account is not subject to surcharge as 
for rents which might have been, hut were not. obtained hv him.

| Williams v. Itox, 12 D.L.R. 90. reversed.]
.1 Cost» (g I -2c)—Ox appeal—To privy coi nvu.—When fiiari.kablk

ALA INST l XSVCC'KNHFt'L APPELLANT.

An appellant should lie charged with the costs of an unsuccessful 
appeal to the Privy Council as of the date when the judgment there
for is made a judgment of the court in which it is to he enforced.

Appeal by tin* defendant from the judgment of Galt. J., 
Williams v. Ilo.r, 12 D.L.R. 90.

The appeal was allowed.
« ./. II. Coyne, and J. Calloway, for the plaintiff.

.1. IV. linker, for the defendant.

Howell, C.J.M. :—The Master allowed the defendant his 
costs of foreclosure, hut on appeal, a portion of these costs, to 
the extent of $36.90, was disallowed, and the reason given is: 

The foreclosure was obtained by an untrue allidavit of the defendant. 
Counsel for the plaintiff urged the same thing before this 

Court. 1 have read the ease and the judgments in its various 
phases and I can nowhere see such a finding. The Chief Jus
tice of the King’s Bench did state in his judgment pronounced 
more than a year after the affidavit was sworn that tin* land was 
worth five or six times the $2.000 advanced, hut I infer that lie 
refers to the then value, not the value at the date of the affi
davit. and I c find in the trial Judge’s judgment any
thing to justify the statement that the defendant, has been con
victed of falsehood.

The land ai " ed a railway track at a very noisy place, 
and I should think of little use for a residence, and I cannot 
shut my eyes to the well-known fact that a ' depression
prevailed in April. 1908, which was quite gone at the date of 
the judgment of the Chief Justice. At the latter date railway 
expansion was in the air and this property might have thereby 
peculiar value. In addition to this two very reputable and cap
able witnesses quite supported the defendant as to the value 
mentioned in his affidavit.

I would support the Master’s report as to these costs.
On November 2, 1910. the Supreme Court ( Williams v. 

Ilojr, 44 Can. 8.C.R. 1) pronounced judgment declaring that 
thi* should he to redeem, reversing the judg-
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ment of the Chief Justice and of the Court of Appeal here. MAN 
on the ground, as I understand it. that, notwithstanding the (. A 
steps taken by the defendant under the Weal Property Act, 
the Court on its equitable side, could grant redemption notwith- — 
standing that the mortgagee had properly got in the title ' iii.iams 
of the mortgagor. There is no pretence in the Supreme Court Box. 
.judgment that the defendant had been guilty of any fraud. It M
is true that the trial Judge remarked on the defendant’s 
rapacity; hut I gather from the remarks that this refers to the 
defendant refusing the plaintiff redemption after lie had law 
fully got in the title, and had a certificate of title in his own 
name under the Weal Property Act, and at a tim - when he 
thought his position was invulnerable.

The defendant applied to the Privy Council for leave to ap
peal, and this was refused in July. 1911. The railway company, 
under expropriation proceedings as to these lands, paid a large 
sum of money into Court in August. 1911. and on January fi.
1912. at. the instance of the plaintiff, the Chief Justice of the 
King’s Bench made the order of reference referred to in Mr.
Justice Bait’s judgment, and in the order it was declared that 
the plaintiff was entitled to the money paid in by the raihvax 
company, less whatever sum was due the defendant on his mort 
gage, and there was this reference to the Master.

The plaintiff for some reason delayed in the reference as 
shewn in the last paragraph of the Master's report, and yet 
the defendant is penalized for this delay by compelling him 
to take 3% interest instead of H' . I cannot, on any legal prin
ciple, see why the defendant should he deprived of his interest, 
nor can I see why the plaintiff spent all of 1912 in the Master's 
office and all of 191J in appeals. She has no cause to com
plain of the delays.

On the question of interest I would agree with the Master’s 
report.

In taking the accounts the Master charged the defendant 
with the rents which he actually received. On appeal the 
learned Judge charged him with $50 per month by way of 
occupation rent, with an allowance of $200 for repairs. There 
is no allowance for the contingency of vacancy, although Mrs.
Smith, who made one of the affidavits, vacated one of the houses 
very shortly after the defendant entered.

The defendant entered into possession as owner and believed 
lie had an indefeasible title and so continued for about five 
months, and he evidently treated the property as his own. He 
s|H‘nt small sums for repairs and shews in detail what he got 
out of it, less commission for collections and even this com
mission paid by him is disallowed.

The accounts shew that during the winter months these
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his dealings with the property and giving full accounts in 
detail. The plaintiff then surcharged, charging the defend
ant for rents which he had not received, but which she claimed

Hewn CU.M. lie ought to have received. The onus of proving this surcharge 
was of course on the plaintiff and for some reason not given sin* 
chose to prove this upon affidavits. She produced the affi
davits of several tenants of the premises, who had occupied 
them before the defendant entered into possession, but curiously 
enough, there an* no affidavits by any tenant after the defend
ant’s occupation began.

An examination of these affidavits shews that no one appar
ently had ever occupied the premises all winter, and that each 
had been occupied for a very short term. The plaintiff’s own affi
davit shews that she did occupy the premises for probably two 
whole winters, some years before the defendant entered into 
possession.

There were eonflicting affidavits ils to the state of repair of 
the houses. 1 gather that the Master believed the affidavits of 
the defendant and that the Judge in appeal believed the affi
davits of the plaintiff. I cannot see why the affidavits filed by 
the defendant should not Ik* taken as true, and particularly in 
such a case as this where the plaintiff having the onus of proof 
upon her, chose to take the extraordinary method of producing 
affidavits in evidence. There was a little evidence given viva 
voir, which was apparently not before the Judge in appeal, and 
it sis'ms unimportant.

I cannot see why the Judge, differing from the Master, be
lieved the plaintiff's affidavits to the exclusion of the defend
ant'*. The defendant evidently did believe that the land was 
about to be taken by the railway company and he was probably 
bothered by the various steps taken in this cause. Evidently 
the plaintiff and her agent knew the state of the property and 
she was a wan* that in 1909 for some time it was vacant. 1 would 
have expected her to ask the defendant to repair if she thought 
this should have been done. Perhaps she. like the defendant, 
thought the property might at any moment be expropriated.

1 do not see why I should not believe the defendant’s affi
davits, especially as the onus is on the plaintiff, and she chose 
to prove her case in this peculiar way. I see no reason for re
versing the finding of the Master on this branch of the case.

After a mortgagee gets title by foreclosure he has an abso
lute title and can of course treat the property as his own. but 
the mortgagor has power, for a time at all events, to apply 
to the Court to extend the time for redemption, but it seems to me
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tin* former mortgagee's position is greatly « *d when lie 
enters into possession as owner and not as a mortgagee, and that 
lie is not I to neeount strictly as a mortgagee in possession.
I merely state this view (a point not argued) so that it may 
not he thought that in this judgment I assumed that the d< 
fendant was held as strictly to account as a mortgagee in pos
session.

On appeal from the Master's report the learned Judge 
charged the defendant with the sum of •t22H.(iti, the costs of 
appeal to the Privy Council, and lie charged it as of August 
8. lhll. From the records in the prothonotary's ofliice I find 
that this judgment was made a judgment of this Court on 
August .'11. 1911. I have inquired from the Master and looked 
over his hooks, and lie statics to me, and his books seem to shew, 
that there was no application before him for this credit, and I 
cannot understand how this eredit came to be allowed by the 
Judge on an appeal from tile Master's report, unless the plain 
titV's solicitor must have admitted and made out a case of mis
take or neglect on his part. It seems to me this sum ' I lie 
clrrgcd against the defendant, hut I think it should Is- charged 
as of August .'11. 1911. when it became a judgment of this Court, 
and I think the Master's report In- varied by charging the
defendant with this further sum.

I do not think tile report should In- varied in any other 
respect.

The appeal, with the above variation, is allowed. The costs 
of the appeal from the Master's report and of this appeal will 
In- allowed to the defendant and added to his claim in this 
matter.
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Richards, J.A. :—The Master ed the defendant his Richards, j.a. 
costs of tile sale proceedings and of the order of foreclosure of 
the plaintiff’s title. He disallowed the plaintiff's surcharge 
for rents that it was claimed the defendant should have obtained, 
and for which, if mortgagee in possession, he might perhaps 
have hcen liable to account, lie also allowed the defendant 
interest at eight per cent, (the mortgage rate) on his security 
after the time of the purchase of the land by the railway com
pany.

The learned Judge to whom the plaintiff appealed, and whose 
decision has been appealed against to this Court, allowed the 
surcharge, disallowing the costs of obtaining the final order of 
fomdoNiire and reduced the rate of interest to three per cent, 
from, practically, the time of the payment into Court of the 
price paid by the railway company for the land taken.

I take the effect of the judgment of the Supreme Court 
of Canada in this action, delivered in November, 1910, to be that
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tin- defendant legally obtained his final order for foreclosure, 
and thereby became, in law and in fact, the owner of the pro
perty, and that the plaintiff was to be allowed to redeem, not 
because the defendant still was only mortgagee, or had taken 
possession as such, or in any other way than as owner, but be
cause tbe Court considered it a proper case to exercise their 
equitable powers of reopening the foreclosure and requiring 
the defendant, in spite of his having liecome the owner in fact 
and in law, to submit to redemption as a mortgagee.

The result is that we cannot bold that, up to November, 11110, 
then* was any obligation upon the defendant to repair or keep 
up the buildings or to try to obtain tenants for them. Till then 
lie bad every reason to believe that they were bis to do with as 
he chose, and till then they were in fact his. If lie had torn 
them down as soon as lie took possession as owner, lie would 
have been acting within his rights, and accountable to no one, 
and the Court, while allowing the plaintiff to redeem, would 
not. I think, have held the defendant liable to account for 
the value of the buildings so destroyed.

The cost of putting the buildings in repair, after the 
Supreme Court .judgment changed his position and made him 
again only mortgagee, would hardly have been repaid by the 
rents thereafter received, up to the time of the purchase by the 
railway, allowing, of course, for a large part of that time occur
ring, in the winter and for the intervals that might have 
occurred liefore tenants could be got.

For the above reasons 1 think the Master was right in allow
ing the full costs of the foreclosure and disallowing the sur
charge.

As to the rate of internat, I feel more doubt. Lut I do not 
think the reference has been pushed on by the plaintiff as it 
might have been; and. as the plaintiff was allowed in to redeem 
as a matter of grace, and not as of legal right, 1 would not. 
interfere with the Master’s finding.

The amount of the costs allowed plaintiff on the appeal to 
the Privy Council should Is* allowed the plaintiff, both parties 
agreeing that, by oversight of the plaintiff, they were not 
brought into the accounts in the Masters office.

The Master's report should be restored, but varied by the 
allowance of said last named costs, as stated in the judgment 
of the Chief .lustice.

I concur with the Chief Justice as to the disposal of the 
costs here and on the appeal to Mr. Justice Galt.

Prrdi'K, J.A., and Cameron, J.A., concurred.

Appeal allowed.
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CARNEY v. CARNEY.

Nankatchnran Supreme Court, La mont. •/. December *2."$, 1013. S. C.
I. DlHCOVKRY ami INSPECTION I $ l\—20) IXTKHWMIATOBIKH AM» IlF.POSI 1,11,1

think—Examination of opposite i*arty iikkohf. triai.—Scopf:

Tho examinai ion of tin* opposite party for «llucovery In-fore trial 
inust lie limiteil to matter relevant to the issues raised liy the plead 
inys hut suhjeel thereto il has the same man|M* as a eross examiu 
ation at the trial.

| Morrison \. Ilutleilge. K D.I..I5. 32ft, 22 Man. L.ll. lllft; IIopper 
v. Dututmuir, 10 Il.C.ll. 23; and Colter V. Maephernon. 12 IMl. (tint.)
030. referred to.)

*2. DlHCOVKRY ANI) INHPKCTlON I § IV— 20)—WlLL CONTEST- EXAMINATION 
IIKFOKK TRIAL OF KXF.Vl TOR.

An executor who has obtained probate in the Surrogate Court will 
lint Is-compelled in an action brought in a -uperior court to set aside the 
will and probate thereof on the ground of the testator's mental incapa 
city to answer <| neat ions on an examination for discovery relating solely 
to a possible accounting ill ease the will and probate should Is* set 
aside: the plaint ill" must establish that the will is invalid liefore lie 
is entitled t< discoveiy upon au aeeoiinting. in which otherwise he 
would have no interest.

Aitkai, from an or«b*r dismissing an application to compel statement 
the defendant to attend for further discovery before trial, and 
to answer certain questions.

The appeal was allowed.
//. V. MacDonald, for appellant.
/’. II. (lardon, for respondent.

La MONT, J. :—This is an appeal from the order of the Local Umom.j. 
Master at Moose daw dismissing the plaintiffs application for 
an order that the defendant Melville Oakes lie compelled to 
further attend for discovery and answer the questions and give 
the information which lie refused to give on his examination for 
discovery herein. The plaintiff in her statement of claim 
alleges that she is the widow of the late dames Warren Carney, 
who died at Mort Inch on February •!. 1912, and Ids next-of-kin 
and heiress at law. That the defendants, subsequently to the 
death of the said James Warren Carney produced to the Sur
rogate Court at Moose daw a document purporting to be the 
last will and testament of the said James Warren Carney, 
wherein the said defendants were named as executors, and 
obtained from the said Surrogate Court probate of the said will, 
upon obtaining which they took possession of the property of 
the deceased and of a life insurance policy payable to the plain
tiff upon the decease of the said James Warren Carney. The 
plaintiIV alleges that at the time the will purports to have been 
made the said Carney, deceased, was of unsound mind and 
ineapnble of understanding the nature of a will or of making
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tin* Kaim*; and further, that the said document, if signed by the 
deceased, was not executed as required by statute ; and she 
claims a declaration that the document is null and void as a 
will ; that probate of the said will be set aside, that the defend
ants give an account of their dealings with the property of the 
deceased; and an order directing the delivery of the proceeds 
thereof to herself.

The defendant Oakes, on being examined for discovery re
fused to disclose the names of the doctor and nurse who were 
in attendance upon the deceased at the time the will was ex
ecuted. lie also refused to give information as to the person 
he (the defendant) sent up to the " ’s room to make out
the will, and as to the person who directed him to get certain 
persons to act as witnesses thereof and the witnesses he went 
for. Further, he refused to answer certain questions as to 
the steps that lie and his co-executor took to obtain probate, 
and also refused to give any account of their dealings with the 
estate of the said Varney.

Rule 278 provides as follows :—
Any party to an action or intuit*, whether plaint ill or dvfvndant, 

may without order In* orally examined before the trial touching 
the matters in question in any action by any party adverse in point of 
interest, and may l>“ compelled to attend and testify in the same manner, 
upon the name terms, and subject to the same rule** «if examination as a

And rule 290 reads as follows:—
Any one examined orally under the preceding rules of this order shall 

Is* subject to cross-examination and re-examination, ami such examination, 
cross-examination an«l r«*-exnminntion shall In* conducted as nearly as may 
In* as at a trial.

These rules are practically identical with those in force in 
the provinces of Ontario, Manitoba and British Columbia ; and 
m these provinces the Courts have held that an examination for 
discovery is, both in form and in substance, in the nature of a 
cross-examination, but limited to the issues raised by the plead
ings: Morrison v. Alutlcdgc, 8 D.L.R. 325, 22 Man. L.R. 645; 
Hopper v. Dunsmuir, 10 B.C.R. 23; Coltir v. Macpli* rson, 12 
I ML 630. The object of an examination for discovery is to 
enable the litigant parties to ascertain if the plaintiff has a good 
cause of action, or the defendant such a defence as would render 
further litigation useless. To effect this purpose, the examin
ation may, so far as the issu«*s raised in the pleadings are con
cerned. In* as searching and thorough as the party's cross-ex
amination as a witness at the trial could Is*. It does not, how
ever. give the person examining the right to go into questions 
of character and credit unless such evidence is directly in 
issue : Hank of llritish Columbia v. Trapp, 7 B.C.R. 354. The

14
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point to Ik* determined in this appeal, therefore, is. an* the 
questions which the defendant refused to answer relevant to any 
issue raised in the pleadings, and if so, would he he compelled 
to answer them on cross-examination at the trial ? If he would, 
he must answer them on his examination for discovery.

In Hopper v. Dunsmuir, 10 B.C.R. 2d. Hunter. C.J.. at 28.

Tim nmlinal Imiic.h. then, raised l*v tlm pleadings are tlmse of unsound 
mind and undue influence, and it does not require any argument to shew 
that the facta probandi in this class of case must necessarily lie based upon 
a multitude of facts which taken singly may seem to have little or no 
relevancy to the issue, and that therefore any useful cross-examination in 
respect of such issues must necessarily range over a great variety of 
topics. The nature and extent of the subject-matter of the will, tlm 
business and personal relations that existed between the defendant and 
the deceased, the history of their dealings with the property, the mode in 
which the di-eensed managed his a flairs, the circumstances leading up to 
and surrounding the execution of the will, and the release, must all 
necessarily Is* examined into at length, both in order that the plaintiff 
may Is* aide to judge as to whether it is worth while to proe«*ed with the 
trial, and in order that, in the event of the trial lieing proceeded with, 
the Court may In* aided in coming to a sound conclusion in respect of 
these issues. No doubt some of the questions propounded and refused to 
Is* answered seem at first sight to lie somewhat remote from the matter in 
hand, hut I think it is impossible to say that the answers may not lie 
relevant to the issues, and such lieing the case they are within the right 
given the cross-examining party by the rule.

In the present cast* the issues raised in the pleadings are, 
the tmsoundness of mind of the testator and the valid execution 
ami attestation of the will. All matters, therefore, which would 
throw any light upon the testator’s mental condition at the 
time he executed the will, or from which the Court might legiti
mately draw inferences as to his mental condition, its well as 
the circumstances leading up to and surrounding the execution 
and attestation of the will, are relevant to the issues raised 
and proper subjects of inquiry'. The various steps taken by 
the exmitors to obtain probate, and their subsequent dealings 
with the deceased s estate, arc not in my opinion relevant to any 
issue raised. If the plaintiff succeeds in establishing either the 
unsoundness of mind of the testator or his failure to have the 
will executed and attested so as to be valid, she would be en
titled to a revocation of the grant of probate ami to the admin
istration of the estate, which would enable her to demand from 
the defendants an account of their dealings with the property. 
I bit as they have obtained probate from the Surrogate Court, 
and are in possession of the deceased’s property by virtue 
of that probate, 1 am of opinion that until the grant of probate 
is annulled the plaintiff is not in a position to demand from
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As 1 am of opinion that all questions asked other than those re
lating to the steps taken by the defendants to obtain prohate
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and their den with the property may he relevant to the issues
raised, the appeal will be allowed, and the defendant Oakes will 
attend when required at his own expense and give the informa-

Lemon!. J.
tion sought for in questions numbered in the examination for 
discovery as 57 to f>2 inclusive, 112, 145, 140, 285 to 287 inclu
sive. The plaintiff is entitled to be informed of all the circum
stances leading up to the execution and attestation of the will, 
which includes the giving of the names of those present at the 
time and having anything to do with the matter.

Appeal allowed.

IMP. TORONTO AND YORK RADIAL R CO. iappellantsi r CITY OF 
TORONTO i respondent s -

P. C.
1913 Judicial Committee of the Privy Council, The Lord Chancellor, Lord 

simmi'i Lord lloullon S’ovembet It. 1918.

1. Am: a i. dill A—71a)—Right to—Waiver—Ohdkk ok Railway and
Municipal Hoar».

The right of u municipality to appeal from an order of the Ontario 
Railway and Municipal Hoard permit ting a street railway to deviate 
it* line, is not lout or waived by the failure of the city to appeal 
from the mere ruling of the huml in favour of the railway company 
um to the right to deviate when the deviation plan was not approved 
at that hearing, as it may wait until the making of the formal order 
and appeal therefrom on obtaining the requisite leave.

[Itc Tomato City and T. <(■ 1 . Ifadial It. Co., 12 D.L.R. 331, 15 Can. 
Ky. Vas. 277. 28 O.L.R. 180, affirmed.)

2. Vabbikrh (8 IN A—510)—Hoar» op Railway Commissioners— Power
TO PERMIT STREET RAILWAY TO DEVIATE I.IXE—ABSENCE OK LEGIS
LATIVE AUTHORITY.

As the Toronto and York Radial Railway Company is not authorized 
hy legislation to deviate its line from Yonge street, in the city of 
Toronto, to a private right of way. the Ontario Railway and Muni
cipal Hoard is without jurisdiction to permit it to do so.

| Ur Toronto City and 7. » Ifadial It. Co.. 12 D.L.R. 331. 15 Can.
Ry. Cas. 277. 28 D.L.R. 180, affirmed.)

Statement Appeal by leave of the Court below from the judgment of 
the Ontario Supreme Court (Appellate Division), lie Toronto 
and T. and Y. Radial li. Co., 12 D.L.R. 3.31, 15 Can. Ry. Can. 
277. 28 O.L.R. 18U, affirmed.

The appeal was dismissed.
Sir Robert Finlay, K.C., (\ A. Moss, and He offre y Lawrence, 

for the appellants.
W. O. Danckwerts, K.C., and Irvine/ S. Fairly, for the re

spondents.
The appeal was heard hy The Lum Chancki.uir, Loan
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The .judgment of the Board wan delivered by
Lord Moulton :—The history of the litigation in this matter 

is as follows :—
The Toronto and York Radial Co. is a railway company 

which, so far as is material to the decision of the present case, 
may he taken to he the Kueeessors in law to the Metropolitan 
Street Railway Co. of Toronto, was incorporated by an
Act of Legislature of the Province of Ontario passed in the 40th 
year of the reign of Queen Victoria, and chaptered 84. for the 
purpose of constructing, maintaining, and operating railways 
upon and along streets and highways within the jurisdiction 
of the corporation of the city of Toronto, and of any of the 
adjoining municipalities as they might he authorized to pass 
along, under and subject to any agreement thereafter to be 
made between that company and the councils of the said city 
and of the said municipalities, and subject to any by-laws of the 
same.

At the date of the passing of the said Act and until the 
first day of January, 1888, the portion of Yonge street, to 
which this case relates, was within the county of York, hut by 
proclamation, dated September 24. 1887. the boundaries of the 
city of Toronto were extended so as to include a portion of such 
county, such proclamation to take effect from the 1st day of 
January, 1888. By virtue of such extension, almost the whole 
of the aforesaid portion of Yonge street became included within 
the boundaries of the city of Toronto, but a small portion at the 
northern end situated opposite to and to the south of Paru ham 
avenue still remained within the county of York.

Prior to the above-mentioned extension of the " juries 
of the city of Toronto, and while the said portion of Yonge 
street was still within the county of York, an agreement, dated 
June 25, 1884, was made between the municipal council of such 
county and the Metropolitan Street Railway Co. of Toronto. 
Bv the terms of that agreement the railway company obtained 
the right to construct, ' , complete, and operate a rail
track in, upon, and along the above portion of Yonge street, 
such track to be located and constructed on the west side only 
of the said street, according to plans to be approved.

The company undertook to run at least two cars each way, 
morning and evening, on a regular time table, at such times as 
would best meet the of the residents and the general
public. The privilege and franchise granted by the agreement 
were to extend over a period of 21 years from its date, and sub
ject to the observance of the conditions and agreements therein 
contained (which covered many matters not directly relevant to 
the present dispute) the company were to have the exclusive
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right and privilege to construct a street rail, or tramway in 
and upon the said portion of Yonge street.

By a further agreement between the same parties, dated the 
20th day of January, 1886. the privilege granted by the preced
ing agreement was confirmed and enlarged in various respects 
not relevant to the present case, otherwise than that by clause 
16 of this agreement the privilege and franchise granted by 
it in the previous agreement were made to extend over a period 
of .‘11 years from the 20th day of June. 1884, so that they will 
expire in June, 1015.

It is solely under the two agreements above referred to that 
the Metropolitan Street Railway Co. of Toronto acquired and 
that their successors, the present appellants, possess the right 
to maintain and operate the street railway along the portion of 
Yonge street to which this case relates, and they are bound in 
respect of such privilege and franchise by all the terms and 
conditions of such agreements. Very numerous Acts of Parlia
ment (being either general Railway Acts, relating to all rail
ways in the province, or special Acts relating to the appellant 
company or companies, of which it is the successor). were cited 
in the argument, but their Lordships are unable to discover in 
any of such Acts any legislative provision which exempts the 
appellants from the performance of the conditions of the agree
ments under which they have obtained these privileges and 
franchise which they still enjoy.

According to the well-known principles of the construction 
of statutes, clear words are required to give them a meaning 
which would interfere with existing contractual arrangements, 
and their Lordships are of opinion that, so far as concerns the 
said privileges and franchises obtained under the said two agree
ments. such words are entirely a lisent in the present case. It is 
unnecessary, therefore, to examine in detail the portions of these 
statutes which were cited in argument of excepting, so far ils 
may lie necessary to understand, the decision of the Ontario 
Railway and Municipal Board which formed the subject of the 
appeal to the Court below.

By an Act of 189J. the Metropolitan Street Railway Co. of 
Toronto changed its name to the Metropolitan Street Railway 
Co., and by an Act of 1897, it again changed its name to the 
Metropolitan Railway Company, hut such changes of name have 
no effect on the rights of the parties to this dispute. On April 
6, 1894, an agreement was made between the municipal cor
poration of the county of York and the Metropolitan Street 
Railway Co., whereby, amongst other things, R was provided 
that the company might deflect its line from Yonge street and 
operate same across and along private properties, after expro
priating the necessary rights of way under the provisions of
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the statutes in that behalf. At the date of such agreement, the 
county of York Imd no rights whatever in the portion of Yonge 
street to which tin* present dispute relates, except the small por
tion at the northern end hereinbefore referred to. and it is not 
contested that the agreement in question could not affect the 
rights of the appellants, otherwise than with regard to such 
portion of their track in Yongc street as lay north of the then 
boundary of the city. Rut it is neeessarv to refer to this agree
ment. inasmuch as much reliance was put upon it as justifying 
the deviation from Yongc street, north of the city boundary.

Their Lordships do not feel called upon to decide whether, 
as against the municipality of the county of York, the appellants 
acquired the right to make the line in its new position, or whe 
flier its so doing would be consistent with their duties, or within 
their powers in other respects, because they are of opinion that 
nothing done under the powers of this agreement can in any way 
affect the rights of the respondents with regard to the portion of 
Yongc street owned by them and situated within their own juris 
diction.

On May 11, 1911, the .........dings in this matter wore com
meiieed by an application being made to the Ontario I tail wax 
and Municipal Hoard on behalf of the appellants for the ap
proval by the Hoard of “a plan to devint* the track oil the met
ropolitan division from Yongc street to a private right of way." 
which w. s described as being about 125 feet to the west, running 
parallel v illi Yongc street. On looking at the plan it is obvious 
that this is a misdescription of tin* proposal in that the proposed 
line lies only partially upon land proposed to be acquired by 
the railway company, and that it crosses in four or five places, 
public highways which are not. and necessarily cannot be. dr. 
scribed as portions of a private right of way.

The object and effect of the proposed plan is plain. The 
company desired by it to take the line off Yongc streel without 
obtaining the consent of the municipality, and it was not con
cealed from their Lordships in the argument that it would in 
future be contended that, thereafter, they would not be using 
the franchise or privilege obtained by the agreements of 1881 
and 188fi. or be affected by the fact that such franchise ami 
privih'ge would terminate in June, 1915. The respondents, t In
corporât ion of Toronto, opposed the application, and contended 
that tin- company had no right to deviate from Yongc street, 
and that the Hoard had no jurisdiction to allow the deviation. 
The Hoard rejected that contention, and. on Octols-r 25. 1911. 
they delivered a written opinion to the effect that the company 
had the right to deviate to their own right of way.

It has been strongly contended before their Lordships, as it 
was in the Court below, that the respondents were bound forth- 
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with to appeal against this expression of opinion of the Board, 
and that their not having done so should have been punished 
by a refusal of leave to appeal from the operative order subse
quently made by the Board, or should at any rate preelude 
them from disputing the correctness of the view of the Board 
as to the law of the case in any subsequent proceeding. Their 
Lordships are of opinion that there is no foundation for such a 
contention. The application to the Board was to approve a plan, 
and until it had made an operative order, it was not incumbent 
(even if it was permissible) upon any objector to appeal against 
interim expressions of the view of the Board in matters of fact 
or law. It might well be that the operative order might not 
have been object ion able to tin* corporation, and, until they learnt 
its terms they could not he required to decide whether they 
would dispute it or not.

On June 17, 1912, tin* Ontario Railway and Municipal Board 
made an order approving the plans tiled by the appellants, and 
on December Ifi. 1912, leave was obtained to appeal against that 
order. On February 13, 1913, the Appellate Division of the 
Supreme Court of Ontario gave an unanimous judgment, allow
ing the appeal and setting aside the order, and it is from this 
decision that the present appeal, is brought.

Their Lordships are of opinion that the decision of the Ap
peal Court was right and should be affirmed. The line of tin* 
appellants, in the portion of Yonge street which, ever since 
January 1, 1888, has been within the city of Toronto, has been 
held and operated by the appellants or their predecessors, un
der and by virtue of the franchise and privileges obtained by 
them under the agreements of June 25, 1884, ami January 20, 
1886. It is true that these agreements were made with the 
county of York (within whose jurisdiction this portion of 
Yonge street then lay), and not with the city of Toronto, but 
by the indenture of August 20, 1888, the county of York con
veyed to the city of Toronto the whole of its interests in the 
portion of Yonge street within the city.

It is not necessary to decide whether, under the circumstances, 
the corporation of Toronto became formally the successors of 
the county of York under the agreement, so far as it related to 
this portion of the track, to such an extent that they could have 
enforced obedience to the terms of the agreement by proceed
ings in their own name, because, even if that were not so, the 
county of York were clearly trustees on behalf of the corpora
tion of Toronto of their rights under these agreements with re
gard to such portion of the track, and could not have released 
the appellants from any of its conditions, otherwise than by 
the request or with the consent of the corporation of Toronto. 
The appellants are thus bound by the whole of the obligations
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of those agreements, .so far as they relate to such portion of the 
track. As has already been said, there has been no statutable 
release from those obligations, and it is clear beyond the neces
sity of argument, that if those obligations still exist, the pro
posed new line is not in conformity with them.

Their Lordships, further, are of the opinion that the pro
posed line is neither a deviation nor a deflection within the 
meaning of the statutes quoted in the argument, relative to the 
powers of railway companies in general, or the appellants in par
ticular, to deviate or deflect their track, hut is a new line which 
the appellants are desirous of constructing and operating with
out having obtained any franchise or statutory authority so to 
do.

Their Lordships will, therefore, humbly advise His Majesty 
that this appeal should be dismissed. The appellants will pay 
the costs of the appeal.

A ppcal (lism •ssi <1.

PIONEER TRACTOR CO, Ltd. v PEEBLES.

Saskateheirau Supreme Court, Eticood, •/. December .'to. 1913.

1. Corporations and companion (| V B—179)—8ale ok shares—Reli
ance ON MISREPRESENTATIONS—1‘VRVIIAHER'S PRIOR STATEMENT.

A subscriber for shares is not precluded from questioning the truth 
of statements contained in a company prospectus hy an admission 
made hy him before subscribing for his shares, to the effect that lie 
was not inlluenecd hy anything contained in the prospectus, where lie 
afterwards gave his subscription in reliance on false statements in the 
prospectus and oral misrepresentations hy an agent of the company.

[.laroii Reefs v. Tiriss, | |H90| A.C. 273. 280; Kdyinyton v. /■’*/;- 
maurire, 55 L.J. Cli. 050. 053; and Peek V. Derry ( 1880). 37 Vli.l). 
541, 584. specially referred to.)

2. Frarn and deceit igi—0)—Sale ok shares—Misrepresentation in
COMPANY PROSPECTUS.

A statement in a prospectus that thousands were interested in a 
company, which guaranteed its financial success, when as a fact there 
were not over one hundred and twenty five shareholders, is a false re
presentation sufficient to invalidate a subscription for shares made in 
reliance thereon.

3. Fraud and deceit ( g I—6)—Sale ok shares—Misrepresentations
AS TO PROBABLE EARN I NOS OK COMPANY.

An unfounded statement recklessly made hy the company’s agent in 
order to obtain a subscription for company shares, without any 
reasonable basis for his opinion, that the company would earn 30 
per cent, dividends on its shares, may Is* relied on as a misrepresenta
tion avoitling the subscription.

4. Estoppel (1 111 E—74)—Forbearance—Sale ok shares —Delay in
assertino misrepresentation.

One whose subscription for company shares was obtained hy mis 
representation is not precluded from obtaining relief hy delay in 
asserting his rights, where no change occurs in the status of the com
pany in the meantime.

[Farrell v. Manche*ter, 40 Can. S.C.R. 339; Aaron Reef* v. Tiiîhh, 
[ 18901 A.C. 273, followed; Re Scottish Petroleum, 23 Ch.D. 413, 420, 
considered.]

IMP.

P.C.
1913

Toronto

'iV Co' 

Toronto.

Lord Moulton.

SASK.

s. c.
1913



27ü Dominion Law Reports. 115 D.L.R.

Action by a company to recover on notes given in payment 
of a subscription for shares; the defendant counterclaimed for 
fraud and misrepresentation in obtaining his subscription.

The action was dismissed.
1'IONKKH ..
Travtok (. r ■ Is lair, tor plamtiit.
Vo., i;tu. ,/. F. Frame, for defendant.

Elwood, J. :—The plaintiffElwood, J. :—The plaintiff is a corporation with the head 
office at Calgary, in the province of Alberta, and was incorpor
ated. among other things, to carry on the business of manu
facturers of gasoline and traction engines. The capital stock 
of the company is $2,000,000, of which $500,000 is common stock 
and the balance 7', preferred stock. When the preferred stock 
shall have earned 7r/( profits, the preferred and common stock 
share in the balance of the profits. The plaintiff company was 
organized by some of the shareholders and officers of a like 
concern carrying on business at Winona. Minnesota, and the 
$500,000 worth of common stock of the plaintiff company was 
paid to the Winona company in full payment for certain patent 
and trade rights. In the month of January, 1912. the defend
ant. who is a farmer residing near Yorkton, in the province of 
Saskatchewan, noticed an article in a Yorkton paper of the 
plaintiff advertising for a branch house manager at Yorkton. 
In consequence of this article the defendant wrote to the plain
tiff company. A considerable amount of corro • took
place, and the plaintiff company forwarded to the defendant a 
copy of its prospectus, which I shall refer to as ex. 1. Corre
spondence took place from time to time, and finally, on or about 
August 22, 1912, the defendant made an application to the 
plaintiff for thirty shares of the preferred capital stock of the 

company at the par value of $100 each, and on account 
of the purchase of such shares paid the sum of $300 by giving 
a post dated cheque therefor, and gave promissory notes for 
the balance of the shares, two of which promissory notes are 
being sued on herein. The defendant also at the same time 
signed an application to be appointed branch manager of the 

company at Yorkton. Both of these applications were 
procured by tin- plaintiff company through one Joseph Blair. 
Blair had prior to August 22. had an interview with the defend
ant, but the defendant at that interview would not entertain 
the proposition for purchasing any stock, among other things 
objecting that the engine which the plaintiffs were then manu
facturing was too large, and that unless the plaintiffs would 
undertake to manufacture a 20-h.p. engine he would have 
nothing to do with them. At the time that the defendant signed 
this for stock he had a certain conversation with
Blair, and I find as a fact that Blair informed the defendant

3951

13

C4C

11174181



15 D.L.R.] Pioneer Tractor Co., Ltd. v. Peebles. 277

at that conversation that tin* plaintiff’s factory at Calgary would 
he in operation on October 1, 1912; that the defendant asked 
tin* saiil Blair what he thought the factory would pay in divi
dends, and that Blair replied that at the very least calculation 
it would pay 20' i. I also find as a fact that Blair represented 
to the defendant that lie would he able from these dividends 
and from the commissions he would on the sale of the
plaintiff’s machinery to earn $2,000 a year, and that he would 
earn enough from hoih of these sources to pay his various notes 
given for stock as the same came due; and that the defendant 
made known to Blair that lie would not purchase this stock 
unless he could earn the money this way : and that the defend
ant agreed to take the stoek in question, signed the notes and 
paid the $200. on the faith and in the belief of the truth of 
these various representations made by Blair and of the truth 
of the various representations contained in ex. 1. The plain
tiff's factory at Calgary is not completed and has never been 
in operation, and tho plaintiff company has never manufactured 
any machinery. Any machinery which they have disposed of 
has been manufactured by the Winona company.

The defendant’s defence to this action is, among other 
things :—
Unit the said mite* were ulitiiiiieil from him hy fraud and misrepresenta 
tien, hy the idaintilfs to him. that such fraud and misrepresentation was 
contained and was as follow*:—

(«I Contained in a certain prosp<*ctu*. issued hy the )diiiutiIV and sent 
hy the plaintills to the defendant prior to the signing of the note* sued 
on. and which said representation* so contained wen* inter nlin a* fol-

Why Yov Should Invest.

1. Because there ha* never lieeu such a demand for any article in the 
history of manufacturing a* there is now for the farm tractor.

2. Because we have demonstrated a present ami future market, hotli 
domestic and foreign, for this class of machinery, so great that a hundred 
factories could not hope to supply the demand for years to come.

3. Because the thousands interested in this institution guarantee it a 
thorough financial success.

4. Because as a purchaser of machinery your discounts will soon re
imburse you for whatever amount you invest in the shares of this com
pany and you still retain your shares.

(6) Made on August 22. 1912. and immediately prior to the signing 
of tin* notes sued on and the said other two notes hy the plaintiff* said 
agent. Blair, ami were made verbally hy said agent, to the defendant, ami 
were as follows: That the plaintilT company had then in course of erection 
in the city ol Calgary a factory or plant for the manufacturing of a 20-li.p. 
ami 30-h.p. gasoline tractor engine, and all kinds of agricultural machinery.

(r) That such factory would Is* in full running order hy the first day 
of October, A.I). 1912. and that all engines for sale in 1912 would In- made 
at such factory.
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(</) Tlmt the plaintiff company'» business waa then in »uch a condi
tion that tliv defendant would make $3.0(10 per year out of his agency for 
tlic plaintiffs at Yorkton, Saskatchewan, and out of his dividends on such 
thirty preferred shares of stock, if he would take them, and that the said 
stock would in addition to paying defendant a seven per cent, guaranteed 
dividend, pay him thirty per cent, per year dividends, that is. that his 
stock dividends and commissions as local agent, on sales, would amount 
to $3.000 per year, ami that the company's business was then in such a 
nourishing condition ns to ensure such results.

It was objected on the part of the plaintiff that so far as the 
statements contained in the prospectus were concerned, the 
defendant had admitted that at the conclusion of the first inter
view with Joseph Blair he waa not influenced by anything con
tained in the prospectus. That is quite true; but in view of the 
evidence of the defendant, wherein he swears that he purchased 
the stock on the strength of what was in tills prospectus and 
of what Blair told him, I have reached the conclusion that what 
the defendant means is that notwithstanding anything in the 
prospectus he had not concluded to purchase the stock at that 
time, but that when he did conclude to purchase the stock he was 
influenced by the various statements in the prospectus and by 
what Blair stated to him. In Aaron lieefxv. Twiss, |1896| A.(\ 
272 at 280, Lord Halsbury, L.C., says:

Hut I must protest against it being supposed that in order to prove 
a ease of this character of fraud ami that a certain course of conduct was 
induced by it. a person is Ismml to Is* able to explain with exact preci
sion what was the mental process by which he was induced to act. It is a 
ipiestion for tlm jury.

And in Krfyington v. Fitzmauricc, 55 L..L Ch. 650, at 653, 
Bowen, L.J., says:—

The real question is, what was the state of the plaintiffs mind?— 
and if his mind was disturls-d by the misstatement of the defendants and 
such misstatement was in part the cause of what he did. the mere fact 
of his also making a mistake himself could make no difference.

And at p. 652, Cotton, L.J., says:—
It is not necessary for the plaintiff to shew that this misstatement 

was the sole cause of his acting as he did.

In Peek v. Derry (1880), 37 Cli.l). 541 at 584, Sir J. Ilanncn 
says :—

That which materially influences a man in taking a step, subject to 
the observations already made as to the breach of moral duty on the part 
of those who made it. gives a cause of action. It is not necessary that 
it should be the sole influencing motive. If it is a materially influencing 
motive then unless it had been present the conduct of the plaintiff might 
have been different, which is sufficient.

So far as the clauses in the prospectus which I have 
numbered above 1 aud 2 are concerned, 1 am of opinion that in 
reading the whole prospectus the fair inference is that these are
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merely conclusions from tin* arguments set forth in the pros
pectus commencing at p. 6, and that there was nothing fraudu
lent, so far as those two clauses are concerned. It was 
at the trial that clause No. 4 was not fraudulent. So far as 
the third clause in the prospectus is concerned, I am of opinion 
that that was to assert as a fact that at the time of
the issuing of that prospectus there were thousands interested 
in the plaintiff company as shareholders, and that it is reason
able to suppose that it. would be so understood by the defend
ant or any person reading the prospectus. This representation 
was absolutely untrue. The evidence on behalf of the plaintiff 
shews that at the most not more than one hundred and twenty- 
five persons were interested as shareholders, and are the 
only persons who could he interested in the financial success of 
the concern. This representation would he material as influ
encing the financial condition of the company and the ability of 
the company to earn large profits. So far jus the verbal repre
sentations are concerned, the defendant received a letter from 
the plaintiffs on January 22. 1913, stating that they were not 
yet manufacturing in Calgary and that the shops wen» not 
finished. To this the defendant replied hy a letter of Janu
ary 27. 1 find from the evidence that at the time Itlair made 
this representation jus to the shops being in operation on Oct
ober 1, he did so without any reasonable ground for making 
such a representation, and that he did so fraudulently, in order 
to induce the defendant to take the stock and to sign the promis
sory notes ; but I am of the opinion that the defendant, by 
continuing to deal with the plaintiff company after knowledge 
of tin* fact that the shops were not in operation, has probably 
prevented himself from now objecting on that ground. In 
view, however, of tin* conclusion I have reached I express no 
decided opinion on that point.

So far as the statement that the stock would earn 30'; is 
concerned, I quote from the following evidence of Joseph 
Hlair:—

y. On August 22. 1102. «till you know Imw much stock the company 
hail issued and would Ik- called upon out of the profits to pay dividends 
upon? A. How much stock had been sold.

Q. Yes. A. No, sir.
Q. You did not know? A. No, sir.
<J. You did not know within a million dollars? A. I didn't know how 

much stock.
i,‘. How much stock had lieen sold? Did you know anything about the- 

cost the company had been put to, to acquire a site on that date? A. I 
did not.

<t. Did you know anything alunit the amount of the expenditure that 
the company had made in construction work up to that date? A. I did
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(}. I fill y mi know imy thing uImiiiI tin* « mount of money the company 
hml expended in getting its charter, organizing the company, or Milling 
stock? A. No, sir,

*,*. s,> you did not know how, when the company would get in operation, 
to ligure out where there would lie ;to profit? A. No, I didn’t know how 
to go to work and ligure it.

*,t. Well, | mean to nay on that date you had no data upon which you 
could formulate any reasonable proposition that the company would lie 
enabled to pay a dividend at all Y A. No, only what I thought.

t.f. So. it' you made that statement to Mr. I Veldes, that the company 
would pay .'10 profit, it was a statement which you made without hav
ing any leasonalde information upon which you could base such a state
ment? A. I didn’t make the statement.

(). Well, I know. I am not saying you did. I say. if you made the 
statement ? A. Certainly.

<<\ You had no reasonable grounds to sav such a statement was true? 
A. No. sir.

I fiml that tin- statement that the stock would earn ‘MV/, 
dividends was not an honest expression of the of Joseph
Blair, and in my opinion was a false statement of fact, that is, 
it was a false statement of the opinion of Blair. The opinion 
of Blair was a fart which, it is stated by the defendant and 
il is <piite conceivable, was a most important fact, in influencing 
the defendant in his decision to take stork. “Disproof of the 
declared condition of mind does falsify the statement : " llals- 
hury. vol. 20, see. 1(12.1, It was made falsely, fraudulently, and 
in order to induce the defendant to take stock and sign the 
promissory notes in question. There is the admission of Blair 
that lie had no reasonable grounds for making tin* statement. 
It is quite true he denies he it, hut in another part of
his evidence lie does admit that lie made a somewhat similar 
statement, and I think as a faet that he did make the statement. 
I am satisfied from the evidence that he could not have believed 
if to lie true. At the time the statement was the financial
condition of the company was such that there could he no possi
bility. to my mind, of the company ever earning any such profit : 
in fact. I am very doubtful if the company could ever pay more 
than the 7‘, dividend, even if it could pay that. At the time 
that this stock was taken there had been about $280.000 worth 
of preferred stock sold. Of this, $250,000 worth was sold to 
Calgary people without any expense to the company ; the bal
ance of $30,000 was sold to various parties; and on account of 
all this stock sold there had liven by that time received about 
$(>1,000, which had lieen used for organization purposes, for ad
ministration. advertising expenses, for advances to agents and 
stock commissions ; and at that time the concern had to its credit 
in cash a little over $2,000. It was attempted to draw a parallel 
with the Winona company. The Winona company had hem in
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existence some five or six years, had u eapitnl of $116,000. had a 
maximum annual output of about 150 machines, and had made 
a profit of about 381 V, for one year. The evidence shewed 
that the plaintiffs hoped to have as large an output as the 
Winona company by 1914, and it was shewn by the evidence that 
the cost of manufacturing in Canada would be * ‘ v greater 
than at Winona, so that their profits for ion would not
likely be at the most greater than from the Winona plant. It 
will be noticed that of the capital stock of the company $500.(MMI 
was water, which would strike one as being an enormous load: 
and that water, after the 7'. had been paid on the preferred 
stock, would share in the profits. It would seem a very simple 
problem in arithmetic to determine that it would be impossible 
to earn anything like the profits stated by Blair. The financial 
< ion of the company at the time of these representations 
was, to say the least, not by any means satisfactory : and 
it seems to me that up to the present time the evidence shews that 
it is owing largely to the financial condition of the company 
that the plaintiffs have been unable to get their factory com
pleted and proceed with the manufacture of the goods for which 
they were incorporated.

It was objected that so far as this representation was con
cerned the defendant had by his delay precluded himself from 
objecting. 1 do not agree with this contention. The evidence 
does not shew when the plaintiff became aware of the falsity of 
the statements of Blair, but the indication is that lie only be
came aware at the trial or just immediately before the trial. 
The whole of the correspondence which the plaintiff bad with 
the defendant up to the time that action was brought was calcu
lated to lull the suspicions of the deft , and to impress 
him with the idea that the company was financially sound and 
that the representations made by Blair would be realized. It 
was of the most highly inflammatory nature. Let me from 
the prospectus of April 17, 1912:—

Wo wish to cull your attention to the fuel that thin company already 
ha* ttullieient stock *ub*crilied to fully finance a large plant ami to perpetu
ate it* lamine** even though not another dollar'* worth of *toek i* sold.

In a circular letter to the defendant, dated January 29. 1913. 
among other things the plaintiff says as follows :—

In thl*. our fir*t year of busine**. we have intere*ted hundred* of 
farmer*. hu*ine*n men and dealer* in the Hlmre* of our company, and to 
date our lamine** i* I (Mi *uere**ful from every oint and angle. We
have from the outset financed our huwiiie** without liond* or mortgage*. 
ho that when our *hop building* are up they will truly lie the property 
of the company’* shareholder*, absolutely free from all debt, and there
fore not like the « of many eoni|ietitor*; we will thus not have to
*ail under the ever I ning strain* of a big mortgaged indebtedness.
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N\«* have Im-cii very careful not to contract for anything we could not pay 
for. with the réunit that our linance» are in A1 shape from every stand
point.

Mere delay does not disentitle a defendant to relief: Farrdl 
\. Manchester, m Can. S.C.R. 33! i ; also Aaron Beefs v. Twiss, 
118% | A.C. 27.1 at 279.

There are cases, such as lit Scottish Petroleum, 23 Ch. I). 
413 at 420, which shew that where some change has taken place 
in the status of the company, such as a winding-up order, or 
where third parties have acquired rights, or the party defrauded 
has, after knowledge of the fraud, shewn an intention to remain 
a shareholder, delay has been held fatal. No such consideration 
aris<*s here.

There an* also eases under the English Joint Stock Com
panies Act where the shareholder is held to his obligation unless 
he has taken the special method provided hy the Act for getting 
rid thereof: see Farrell v. Manchester, 40 Can. 8.C.R. 339 .it 
353.

In the case at har, there is no evidence as to where or how the 
plaintiff company was incorporated, except that the prospectus, 
under the heading, “Outline of organization” purports to set 
forth what one would conclude is a copy of the memorandum of 
incorporation. In that memorandum it appears that the head 
office of the company is at Calgary, Alberta. The evidence 
shews that the shops of the company are being erected at 
Calgary; and it is, therefore probably fair to assume that tin- 
company is incorporated under some law of Alberta. We have 
no evidence, though, as to what that law is or as to what its pro
visions an*. Therefore, I do not think that the decisions under 
the English Act. where a special method of getting rid of Haiti I 
ity is provided, should apply here.

It was further objected that part of the consideration for 
the subscription to stock was the appointment of the defendant 
as agent of the plaintiff at Yorkton. The evidence shews, how
ever. that the defendant has never done any business as such 
agent except to advise the plaintiff of the names of prospective 
buyers. The defendant has received no benefit from the agency. 
From the conclusions which I have reached, there will be 
judgment dismissing the plaintiff's action with costs, and order
ing the notes sued on to be delivered up to be cancelled. At 
the trial it was admitted that if I should find for flu* defendant 
1 might also order the repayment to the defendant of the ♦300 
which he paid on account of the stock. Then* will, therefore, 
also he judgment for the defendant against the plaintiffs for 
the above sum of $300.

Action dismissed.
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THE KING v. COTTON. 

(Consolidated Appeals.)
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Judicial (’oui tait I re of the Crin/ Count il. I ineount llaldanc [l.onl Chan 
cellar), Lord Atkinson and Lord Moulton. Sonember 11. 1013.

1. Taxer (| V C—198)—Hvcvehhion Dvty Act (Que.)—Rtatvtoby limi
TATIO.N TO PBOPEKTY “IN THE PBOVINCE.’*

Tim Succession Duties Act IQue.I as it stood in 1002. in I.» In* 
construed hh expressly limited to property in the province of Quebec, 
mid therefore «lid not include Isnid». delwntures, and corporate shares 
which had their nil un elsewhere although the deceased owner was 
domiciled in the Province of Queliee.

[Colton v. The hint/. 1 D.L.H. 308. 45 Can. N.C.K. 400. allirmed oil 
this point. |

2. Tax eh ( | V C—108 ) —Sivcbmmion dvty—Hitch or pbopebty—Boxim
AXU HIIAKEH IN FOBEION CWUNTBY—DOMICILE.

Notwithstanding the change in the Queliec siiceeaaion duty law. made 
by the Succession Duty Act of 1000. by adding a statutory definition 
of the word “property” (art. 1101c). st«H*ks, Isnid*. and dels'iiture* 
having their ni fun outside of the province were not subject to since» 
sion duty, although the decedent was domiciled in the province, the 
o|N*rative clause being expressly limited to projierty "in the pro
vince." and this limitation not lsdng removed by the statutory défini 
tiou of the term "projierty” hv which it was to include "moveables 
wherever situate of person* having their domicile in the province of

[Cotton v. The hint/. I D.L.R. 39H. 45 Can. R.C.U. 4im. reveraetl on 
this |Miint. |

3. ( ONHTITVTIONAL LAW ( | 11 A 4—210) — DlBECT AXU IXIHBEIT TAXATION.
The "direct taxation” which, under sis*. 92 of the British North 

America Act. a province may ini|sise for raising a revenue for provin 
cial pur|mses. is a tax which is demanded from the very persons win* 
it is intended should pay it ami upon whom the burden of the tax at 
the time tlxisl for payment i* placed as the ultimate incidence of llie 
taxing scheme : conversely, if the tax is demanded from one person in 
the exiieetation and intention of the taxing scheme that lie shall in
demnify himself at ........ . of another, the taxation is "Indirect.**

|Attorney-tlrncral (Que.) v. Heed, 10 A.C. 141. applied.|
4. CoxhtititionAL LAW (§ Il A 4—2111—Taxeh. iukiit ami inuikut—

(.IMITATION OF VHOVIMIAI. POWEBH—LIABILITY FOB HfCTEHHION
DVTY PLACED ON PABTY NOT A IIENEFICIABY—KlVVEHHlOX Dt TY
Ait. 191 Ml ( Qve. ).

An ini|N»st of taxation by way of succession duty on the devolution 
of an estate is for an "indirect tax" and therefore lieyond the powers 
of a provincial legislature if the scheme of the succession duty statute 
is to make one | ht son pay duties which lie is not intended to ls-ar 
hut to obtain from other persons ; and as tin* Succession Duties Act. 
19iai (Que.) is of this character, inasmuch as the notary or adminis
trator making the pro|M*rty declaration for the estate might Is* held 
|H*rsonally liable to the provincial collector of inland revenue fur the 
tax. although not sharing in the lienefit* of the succession, it is ultra 
rirrn of the province where, as in Quels*»* province, no hs-al service 
such as the granting of letters probate is rendered by the Govern
ment therefor or is required by law.

Consolidated from the judgment of the Supreme statement
Court of Canada, 1 D.L.R. :$98. 4ô Can. 8.C.R. 469, uponA3C
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questions as to succession duties under the Quebec Succession 
Duty Act.

The judgment of the Hoard was delivered by
Lori» Moi'I.ton :—In the principal appeal now before their 

Lordships, the* appellants are the executors under the last will 
and testament of Henry 11. Cotton, late of Cowansville, in the 
Province of Quetiec. It raises the question whether the mov
able property of the testator situate ’ le the Province of 
Qm bee is liable to duty under the Quebec Succession Duty Act 
of 1906. In the cross-appeal the Crown is appellant and the 
above-mentioned executors are respondents, and it raises the 
question whether the movable property belonging to Charlotte 
Leland Cotton, the wife of Henry II. Cotton (who died on April 
11, 11812). situated outside the Province of Quebec, was liable 
to succession duty under the statutes then in force regulating 
such duty. The history of the litigation is as follows:—

At all material times Henry 11. Cotton was domiciled in 
tile Province of Quebec. His wife, Charlotte Leland Cotton, by 
her last will and , after making certain special lie-
quests, left all the residue of her estate to her said husband 
whom she appointed executor of her will. The value of the 
estate was proved to In* $.'109.441. With the exception of pro
perty valued at $24.490, which was locally situate in the Pro
vince of Queliec, the estate consisted sulistai . of bonds, de
bentures, shares, etc., and it was locally situate in the Vnited 
States of America. The Government of the Province of Quebec 
t s upon the whole of the estate of the testatrix, and
not only upon the portion situate in the Province of Quebec. 
t»i*d such duties, amounting to $11,19:1.2."», were accordingly 
paid by the said executor.

Henry II. Cotton died on December 26, 1906, and by his 
last will appointed the < his executors. The value of
his estate was proved to be $341,385.38, of which property to 
the value of $11,074.46 and no more was locally situate in the 
Province of Quebec. The balance of the estate (consisting for 
the most part of bonds, debentures, shares, etc.), was locally 
situate in the I'nitcd States of America. He also left debts to 
the amount of $4,659.90, for which his estate was liable. The 
Government of the Province of Queliec claimed from the appel
lants as executors the sum of $21,360.42, being the duties cal
culated upon the whole net property passing under the will, 
and this sum the appellants were accordingly compelled to pay 
as such executors.

On July 12, 1909, the appellants tiled a petition of right 
praying for a return of $10,548.55 in respect of the estate of 
Charlotte L. Cotton, and a sum of $20.943.47 in respect of the
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wtatv of Ilcnr.v II. Cotton, on the ground that neither, under 
the statute regulating the succession duty in tin- Province ot‘ 
Quebec at tile date of the death of Charlotte L. Cotton, nor un
der the statute regulating tin* same at the date of the death of 
Henry II. Cotton, was movable property locally situate outside 
tin* Province of Quebec liable to pay succession duty. It is 
admitted oil behalf of tile Crown that (subject to a small correc
tion in respect of the debts due by tin* said Henry II. Cotton at 
the date of his death) the said sums are correctly calculated, 
and also that, if the appellants are right in their contention 
that at neither of the said dates was the movable property 
locally situate outside the Province of Quebec legally liable to 
pay succession duty, the said executors are entitled to be repaid 
the sums so claimed by them, subject to the said correction.

The ease came on for hearing in the Superior Court of 
Quebec before Malouin. «I.. who, on January 17, 1910. gave 
judgment for the appellants for the full amount of their claim, 
with interest from July 12. 1909. and costs. Prom this de
cision the Crown appealed to the Court of King's Bench, ap
peal side, and on the 20th June. 1910, that Court gave judgment 
confirming the judgment of the Superior Court, subject to the 
reduction of the amount claimed by a sum of *.'192, the Court 
holding that the debts due from the estate of the said Henry 
II. Cotton should have been deducted pro rota from the pro
perty situated outside the Province of Quebec, and not entirely 
from that situated within that province. The correctness of this 
variation is not contested by the appellants.

The respondent appealed from the above judgment of the 
Court of King's Bench to the Supreme Court of Canada, and 
on February 20, 1912, that Court delivered judgment to the 
following effect : The appeal, so far as it related to the claim 
for the return of money overpaid in respect of the estate of 
Charlotte L. Cotton was dismissed, the six Judges of the Court 
being equally divided on the point. The appeal with regard to 
the amount claimed to lie overpaid in respect of the estate of 
Henry II. Cotton was allowed, the Court being of opinion, by 
a majority of four to two, that, under the laws regulating sue
eession duty in the Province of Quebec at the date of his death, 
the whole of Ills estate was liable to pay such duty. A cross- 
appeal by the present appellants against the small correction 
mentioned above was dismissed, and from this dismissal no ap
peal has been brought.

The present appeals are brought from the above decisions 
of the Supreme Court of Canada. The appellants appeal from 
the decision relating to the duties upon the estate of Henry II. 
Cotton, and the Crown appeals as to the decision so far as it 
affects the duties upon the estate of Charlotte L. Cotton. It
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will In* seen, therefore, that tin* matter in dispute is solely as to 
the effect of the statutes regulating succession duty at the dates 
of the deaths of Charlotte L. Cotton and Henry II. Cotton 
respectively.

At the date of the death of Charlotte L. Cotton, the section 
imposing succession duty, which was in force, reads as fol
lows:—

All tnunrniiftaionn, owing to 'loath, of tin* pro|H*rty in mmfrurt or en
joyment of niovahle and immovable property in the province shall In* liable 
to the following taxes calculated upon the value of the pro|»erty trans
mitted after deducting délits and charges existing at the time of the death.

The French text reads as follows :—
Toute transmission par ilévé* de propriété, d'usufruit, ou de jouissance 

île biens mobiliers ou immobiliers, situf-s dans la province, est frappée 
des droits suivants, sur la valeur du bien transmis, déduction faite des 
dettes et charges existant au moment du ilécén.

Then* is no definition of “property,” and the remainder of 
the group of sections and sub-sirtions relates to the rates of 
duty, the mode of payment, and the formalities to be gone 
through in connection with the succession.

Their Lordships an* of opinion that no question of diffi
culty or doubt arises in this part of the case. By the express 
won Is of the taxing section, the taxation is expressly limited to 
the property “in the province.” or in the French text, “biens 
. . . situés dans la province.” The meaning of these words is 
clear. Neither party denii*s that movable property can be 
locally situate in a place, and in the present case the property 
as to which the dispute arises was locally situate in the United 
States of America, and therefore not in the Province of Quebec. 
No question arisi*s as to the applicability of the doctrine mobilia 
siq nnitur prrsouam, because the section expn*ssly limited the 
taxation to property in the province ; and, therefore, whether or 
not the province possessed and might have exercised a right to 
tax movable property locally situated outside of the province 
(such right arising from the domicile of the testatrix), it did 
not see fit so to do. For the same reason, no question of ultra 
vires arises in this part of the case, since the appellants do not 
dispute the power of the Quebec legislature to tax movable 
property situated in the province. The cross-appeal of the 
Crown, therefore, faite.

There remains the appeal of the appellants.
The bulk of the careful and elaborate arguments upon these 

appeals was devoted to this part of the cast*. It was distin
guished from the case on the cross-appeal by the fact that the 
legislation in force at the date of the death of Mrs. Cotton had 
been repealed before the death of her husband, and the succes
sion duties on the husband’s estate were entirely regulated by
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the terms of an Act passed in 1906, intituled the Quebec Sue- IMP-
cession Duties Act. In this Act the operative part of the ac- P c
tual taxing section of the former legislation is reproduced with mn
a minute verbal alteration which admittedly makes no differ- ----
cnee. But there is inserted in the section a definition which ( 
did not appear in any of the former Acts. It reads as follows :— The Kino

1101c. The word “property,” within the meaning of thin section, shall |xin| \jou|ton 
include all property, whether movable or immovable, actually situate or 
owing within the province, whether the deceased at the time of his death 
had his domicile within or without the province, or whether the debt is 
payable within or without the province, or whether the transmission takes 
place within or without the province, and all movables, wherever situate, 
of persons having their domicile (or residing) in the Province of Quels-c 
at the time of their death.

The respondent contends that the presence of this definition 
extends the operative clause so as to make it. cover all mov
able property possessed by the testator wherever situate. The 
appellants deny that it has any such effect, and further con
tend that, if it has such effect, the enactment is thereby ren
dered ultra inns of the provincial legislature, and is of no 
validity.

These are the two questions which this Board has to resolve; 
and. though it may well be that the decision of one of these 
questions in favour of the appellants might render it un
necessary to decide the other, their Lordships are of opinion 
that they are of co-ordinate importance in tin* ease, and that 
they should base their judgment equally on the answers to lie 
given to the one and to the other. The latter of the two ques
tions is of the greater practical importance, in view of the fact 
that by a later statute the operative portion of the section has 
been amended by omitting the qualifying words "in the pro
vince,” so that a decision depending on the presence of those 
words would have no application to the present state of legis
lation.

Taking the first of the two questions, their Lordships are 
asked to decide whether the presence of the definition has the 
effect of removing the words of limitation “in the province” 
from the operative part of the section. It is difficult to see how 
it can be contended that they have that effect. Under the 
earlier legislation there was no specific definition of property ; 
and, therefore, it would be interpreted in its natural sense, 
t.e., the totality of all that the testator owned, whatever ita 
nature and wherever its situation. The specific definition that 
appears in the later legislation is not and could not be wider 
than this. It is true that it may indicate that the section is 
intended to apply to a wider class of owners than would be 
affected under the former legislation, because it refers to per-
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sons not (loiniciled within flu- provincp. Such » breadth of 
application may, perhaps, give rise to questions in the future, 
hut they do not arise here. In the ease of a person who is domi
ciled in the province, and who, therefore, is naturally subject to 
the operative clause (as Henry 11. Cotton undoubtedly was), 
it makes nothing "property” which would not have been con
sidered "property” if no specific definition existed. The same 
consideration which was decisive in tile former ease therefore 
applies with equal force here. Ry the words of limitation in
serted in the operative clause, the legislature makes it clear that 
it does not intend to tax the whole of the “property” of the de
ceased. but only those of his goods which are “situés dans la 
province.” It is no longer a question of the powers of the legis
lature. Whatever they may be, it has chosen to exercise them 
only so far as the property locally situated within the province 
is concerned.

The necessity of this conclusion appears mon» strikingly 
when we examine that part of the definition on which tin* argu
ment for the respondent was exclusively bast'd. Counsel relied 
on the presence at the end of the definition of the words "all 
movables, wherever situate, of persons having their domicile 
(or residing) in the Province of Quebec at the time of their 
death.” Rut the things so referred to would be in
cluded in the word “property” as used in the earlier statutes— 
indeed, they could not be excluded from any concept of the pro
perty of the deceased. And, moreover, its presence emphasises 
the deliberate use of limiting words in the operative clause. 
The definition prescribes that "property” includes movables, 
"wherever situate,” but the express language of the operative 
clause provides that of this "property” those portions only are 
taxed which are “biens situés dans la province.”

An attempt was made to suggest that this definition of "pro
perty” could only have been inserted in the Act to indicate 
that on which it was the * to levy tin- duties; and that,
therefore, the operative clause must be read as co-extensive with 
the definition. Rut, apart from the fact that the language of 
the operative clause is fatal to this argument, the group of 
clauses itself shews a good reason for inserting a on of
property wide enough to cover all that the testator possessed, 
quite independently of the question whether duties I be 
levied on the whole of the property or not. Ry the provisions 
of art. 119L/, the executor or some party interested under the 
will must make a declaration under oath, setting forth, among 
other things, “the description and real value of all property 
transmitted.” This is a matter of great importance to those 
who collect the revenue, because they are able to judge for 
themselves as to the amount of the duties leviable, or, in other
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words, to perform the duty imposed upon the collection by 
sub-sec. 6, i.c., to prepare “a statement of the duties to be paid 
by the declarant.” Other provisions of the group of clauses 
illustrate in a similar way tin* use of the word 1 ‘property 
without any restrictive words in this group of clauses, and fully 
account for tin- breadth of tin- definition without in any way 
detracting from tin* force and effect of the limitation which is 
found in the clause.

On tin* above ground, therefore, their Lordships are of op 
inion that this appeal must be allowed.

There is, however, as has been already pointed out. a second 
question in the ease, tin* decision of which in favour of tin* ap
pelants would lead to the same result. This question is tin* fol
lowing: whether a succession duty of the kind contended for 
by the respondent could be imposed by tin* provincial legis
lature without exceeding its powers. In considering this point 
we may assume that the operative clause specifically extends to 
the taxation of all the property of tin* testator as defined in 
the statute, or, to express it more simply, that the limiting 
words, “in the province,” have been deleted from that clause. 
Their Lordships have to decide whether an enactment in such 
a form would In* within the powers of the provincial legislature 
by reason of the taxation imposed by it being “direct taxation 
within the province in order to tin* raising of a revenue for pro 
vincial purposes,” within the meaning of see*. 92 of tin* British 
North America Act, 1867.

The language of this provision of the British North America 
Act, 1867, marks an important stage in the history of the fiscal 
legislation of the British Empire. Until that date the division 
of taxation into direct and indirect belonged solely to tin* pro
vince of political economy, so far as the taxation in Great Brit
ain or Ireland or in any of our Colonies is concerned: and, a I 
though all the authors of standard treatises on the subject re
cognized the existence of the two types of taxation, there cannot 
be said to have existed any recognized definition of either class 
which was universally accepted. Each individual writer gave 
his own description of the characteristics of the two classes, and 
any difference in the descriptions so given by different writers 
would necessarily lead to differences in the delimitation of tin- 
two classes, so that one authority might hold a tax to be direct 
which another would class as indirect. But, so long as the 
terms were used only in connection with the theoretical treat
ment of the subject, this state of things gave rise to no serious 
inconvenience. The British North America Act changed this 
entirely. “Dinrt taxation” is employed in that statute as de
fining the sphere of provincial legislation, and it became from 
that moment essential that the Courts should, for the purposes
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of tli,-it Htatiiti*, ascertain «ml define the meaning of tin- phrase 
«h used in such legislation.

Numerous cases wen* quoted to us in which the question lias 
been dealt with by this Hoard. The earliest of these case* oc
curred in 1HH4. viz., Ationuy-Unural for Quebec v. lin'd, 10 
App. Cas. 141. in which the opinion of this Hoard was delivered 
by the Karl of Selbome, L.(\

The Act in question in that ease was an Act imposing a 
duty of 10 cents upon every exhibit filed in Court in any ac
tion. The funds so raised were intended to pass into the gen
eral revenue of the province, and their Lordships held that such 
an impost came precisely within the words “taxation in order 
to the raising of a revenue for provincial purposes.” The sole 
remaining question, therefore, was. whether such taxation was 
“direct." and his Lordship, in delivering the opinion of the 
Hoard, says as follows:—

Now, it KffttiM to their l."nMii|i'* Unit those word* must lie umlcmtooil 
with Home reference to the common umlcmtumliug of them which pre- 
vn ilis I » mom. Uiohc who hml treated more or le#* neient ideally auch *uh- 
ject# In-fore tin Act wan panned. Among those writer* we lind noine diver
gence of view. The view of Mill, ami those who agree with him. in lens 
unfavourable to tin* appellants' argument* than the other view, that of 
Mr. McCulloch and M. I.ittrf*. It in. that you are to look to the ultimate 
incidence of the taxation as compared with the moment of time at which 
it in to la- paid: that a direct tax i*—in the words which are printed here 
from Mr. Mill's I took on |aditival economy—"one which in demanded from 
the very pernonn who it in intended or desired should pay it.” And then, 
the converse definition of indirect taxes is. "those which arc demanded 
from one person in the expectation and intention that lie shall indemnify 
himself at the expense of another.”

Applying this definition, be pronounces that a stamp duty 
in the nature of a fee payable upon a step of a proceeding in 
the administration of justice is not one which is demanded from 
tin* very persona who it is intended or desired should pay it, 
and that, therefore, the taxation in question was not “direct.” 
The Act was accordingly held to be ultra vires.

The question next came before this Hoard in the year 1887. 
in the case of Bank of Toronto v. Lambe, 1*2 App. '('ax. 575. 
The Quebec legislature had in the year 1882 passed an Act 
levying a tax upon every bank carrying on the business of bank 
ing in the province. The amount of the tax depended -upon the 
paid-up capital, and the number of offices or places of business 
of the bank, and it was contended by the appellants that such 
a tax was not a direct tax.

In the argument, counsel for the appellant quoted the fol
lowing definition taken from the well-known treatise of John 
Stuart Mill, ax the one he would prefer to abide by:—
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Taxes are either ill reel or indirect. A direct tux is one which is de
manded from the very person* who it i-. intended or desired should pay it. 
Indirect taxis are those which are demanded from one person in the ex 
pectation and intention that he shall indemnify himself at the expense of 
another ; such are the excise or customs.

The producer or importer of a commodity is called upon to pay a lax 
on it. not with the intention to levy a peculiar contribution upon him, Imt 
to tax through him the consumers of the commodity, from whom it is sup
posed that he will recover the amount by means of an advance in price.

In delivering tile judgment of this Hoard Lord 1 tollhouse 
says as follows :—

Their l/ordships then take Mill’s definition above quoted as a fair basis 
for testing the character of the tax in question, not only Is-catise it is 
chosen hy the appellants' counsel, not only hecau-e it i- that of an eminent 
writer, not with the intention that it should he considered a Itiiidinir legal 
definition, hut hminsv it seems to them to embody with siillicient accuracy 
for this purpose an understanding of the most obvious indicia of direct 
and indin-ct taxation, which is a common understanding, and is likelx t • 
have Itcen present in the minds of those who passed the federation Act.

The taxation was held to come within the above definition : 
and, accordingly, the Act was held to he infra vins and valid.

In the year 1897. the same question came before this Hoard 
in a very similar case—Univers ami Maltsters Association of 
Ontario v. Attorney-General for Ontario, \ 1 ti!)71 A.C. 2:11. The 
question in this ease was as to whether an Act requiring brewers 
and distillers in Ontario to take out licenses was ultra vins of 
the provincial legislature. Lord llerscliell, in delivering tin- 
opinion of the Hoard, treated the question as being settled by 
the decision in Hank of Toronto v. Lambe, 12 App. (’as. 572. 
and, referring to the decision in that case, he says :—

Their lordships pointed out that the question was not what was direct 
or indirect taxation according to the classification of political economists, 
hilt in what sense the words were employed hy the legislature in the Brit
ish North America Act. At the same time they took the definition of .lolin 
Stuart Mill us seeming to them to embody with sufficient accuracy Un
common understanding of the most obvious indicia of direct and indirect 
taxation which were likely to have been present to the minds of those who 
passed the Federation Act.

The definition referred to is in the following terms: "A direct tux is 
one which is demanded from the very person who it is intended or desired 
should pay it. Indirect taxes are those which are demanded from one per 
son in the expectation and intention that lie shall indemnify himself at 
the expense of another, such as the excise or customs.”

In the present case, as in Lntnhc'n case, | Hunk of Toronto v. I.amhe, 12 
App. ('as. 572] their lordships think the tax is demanded from the very 
person who the legislature intended or desired should pay it. They do not 
think there was either an expectation or intention that he should indemnify 
himself at the expense of some other person.

Tlwir Lordships an* of opinion that these decisions have

201

IMP.

P. (’.
I oi a

I .«inI Moulton



Dominion Law Reports. 115 D.L.R.2 92

IMP.
pTc.
1013

The Kino.

Lord Moulton

established that tile meaning to be attributed to the phrase 
“direct taxation” in see. 92 of the British North America Act. 
1807, is substantially the definition quoted above from the treat
ise of .John Stuart Mill, and that this question is no longer open 
to discussion.

It remains to consider whether the succession duty imposed 
in the present case would be within this definition if it be taken 
that the duty is imposed on all the property of the testator, 
wherever situate. For the purpose of deciding this question, 
it will be necessary to examine closely the legislation imposing 
it. The provisions of the Act leave much to be desired in respect 
of clearness. The definition of “property” contained therein 
is admittedly too wide if it is intended to form a basis for pro
vincial taxation, since it would include the movable property of 
any person who might be resident in the province at the time of 
his death, whether domiciled therein or not. But, putting aside 
such considerations, the appellants not only admit, but contend, 
that the Act imposes a succession duty upon all movable pro
perty. wherever situated, of a testator domiciled in the pro
vince. This succession duty varies with the amount of the pro
perty and the degree of consanguinity of the persons to whom 
it is transmitted. The method of collection appears to be as 
follows. There is nothing corresponding to probate in the 
English sense, but there is an obligation on “every heir, univer
sal legatee, legatee by general or particular title, executor, 
trustee and administrator or notary before whom a will has been 
executed.” to forward, within a specified time, to the collector of 
provincial revenue a complete schedule of the estate, together 
with a declaration under oath setting forth various matters re
lating thereto. Although this is an obligation on each member 
of each of the above classes, it is provided that “the declara
tion duly made by one of the above-named persons relieves tin- 
others as regards such declaration.” On receipt of such declara
tion. the following provisions with regard to the payment of 
the duty come into force:—

(4) ... tliv sa hi collector shall cause to Is* prepared n statement
of tin amount of tin iluties to Is- pa ill hy the ileclarunt.

(51 Ntieh collector of provincial revenue shall inform the declarant of 
the amount due as aforesaid. In registered letter mailed to his address, 
and notify him to pay the same within thirty days after the notice is sent ; 
and, if the amount is not then paid to him on the day fixed, the collector 
of provincial revenue may sue for the recovery thereof la-fore any Court 
of competent jurisdiction in his own district.

(ti) No transfer of the properties of any estate or succession shall In
valid, nor shall any title vest in any person, if the taxes payable under 
this section have not Ih-cii paid, and no executor, trustee, administrator, 
curator, heir or legatee shall consent to any transfers or payments of leg 
acies, unless the said duties have Ih-cii paid.
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Their Lordships can only construe these provisions as en
titling the collector of inland revenue to collect the whole of 
the duties on the estate from the person making the declaration, 
who may iand as we understand in most cases will) he the 
notary before whom the will is executed, and who must recover 
the amount so paid from the assets of the estate, or. more ac
curately. from the persons interested therein.

To determine whether such a duty comes within the de
finition of direct taxation, it is not only justifiable hut obliga
tory to test it by examining ordinary eases which must arise 
under such legislation. Take, for instance, the case of movables 
such as bonds or shares in New York bequeathed to some per
son not i" iled in the province. There is no accepted prin
ciple in international law to the effect that nations should re
cognize or enforce the fiscal laws of foreign countries, and there 
is no doubt that in such a case the legatee would, on duly prov
ing the execution of the will, obtain the possession and owner
ship of such securities after satisfying the demands, if any. of 
the fiscal laws of New York relating thereto. How, then, would 
the Provincial Government obtain the payment of the succes
sion duty? It could only be from some one who was not in
tended himself to bear the burden but to be recouped by some 
one else. Such an impost appears to their " is plainly to
lie outside the definition of direct taxation accepted by this 
Hoard in previous cases.

Although the case just referred to is probably one of I In
most striking instances of the excess of these duties beyond tin- 
legal limits of the powers of the provincial legislature, it is by 
no means the only one. Indeed, the whole structure of tin- 
scheme of these succession duties depends on a system of mak
ing one person pay duties which he is not intended to bear but 
to obtain from other persons. This is not in return for services 
rendered by the Government, as in tin- cases where local probate 
has been necessary and fees have been charged in respect there
of. It is an instance of pure taxation, in which the payment is 
obtained from |tersons not intended to hear it. within the mean
ing of the accepted definition above referred to, and their Lord- 
ships are therefore compelled to hold that the taxation is not 
“direct taxation.” and that the enactment is therefore ultra 
ring on the part of the Provincial Government. On this ground, 
therefore, the appeal must be allowed.

Much of the argument before their Lordships related to 
the eases of Ilardinif v. ('ommissionrrs of Stamps for Qin ms- 
land, 118981 A.C. 769; Lambe v. Manuel, 1190tl| A.C. 68; 
Tin Hint/ v. Loritt, 119121 A.C. 212; and Worn I ruff v. Attar. 
hiU-Gcinral for Ontario, \ 19081 A.C. 508.

Their Lordships are of opinion that the discussion of these 
case-, is not necessary for the decision of the present case.
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lilted solely to the interpretation of the Queensland Succession 
and Probate Duties Act, 18912, and throws no light on the ques

Tm: Kims.

tions involved in the present ease.
Lamln v. Man ml decided nothing farther than that the 

Quebec Succession Duty Act of 1892 applied only to property
Ixinl Moulton

which a successor claims under and by virtue of Quebec law, 
and this also is not in issue in the present case.

In the ease of Thi Kiny v. Lovitt no question arose as to the 
power of a province to levy succession duty on property situated 
outside the province. It related solely to the power of a pro
vince to require as a condition for local probate on property 
within the province that a succession duty should be paid 
thereon. The decision in the case of Woodruff v. Attorney- 
(Icmral for Ontario was much relied upon on behalf of the ap
pellants. but the circumstances of the ease were so special, and 
there is so much doubt as to the reasoning on which the decision 
was based, that their Lordships have felt that it is better not 
to treat it as governing or affecting the present decision, and 
they have accordingly decided the present case entirely in
dependently of that decision.

Their Lordships will, therefore, humbly advise His Majesty 
that the appeal of Charles S. Cotton and another be allowed, 
and the cross-appeal of the Crown dismissed. This is equivalent 
to directing that the decision of the Court of King's Bench, 
appeal side. In* restored. The respondents to tile principal ap
peal will pay the costs of the appeal to the Supreme Court of 
Canada and of these appeals.

Appeal allowl d and eross- 
appall dismissal.

CAN. BIGELOW v. GRAHAM

1912 (Decision No. 2.)
Supreme t'ourl of l.anaila. Sir t'hurles Fitzpatrick, Darien. Iiliiif/ton.

Duff, \nijlin, and Itrotlcur, JJ. October 21». 1012.
I <i'ratalin v. Itigrloir, 21 D.L.R. 404. 40 X.S.R. 110. ai|

Damages (§ III A4—80)—Salt of fruit—Dumaycs for loss 
of profit on breach of warranty.]—Appeal by defendant from 
the judgment of the Supreme Court of Nova Scotia, (iraliam v. 
Hiiplow, :t D.L.IL 404. 4ti X.S.R. 110. 11 K.L R. 114. in so far as 
it awarded to tile plaintiff damages for loss of profit.

Mcllish, K.C., for the appeal.
IV. A*. Tilley, for plaintiff, contra.

Tiib Coi rt, after reserving judgment, dismissed the appeal 
with costs.

Appall dismissal.
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GUNDY v. JOHNSTON.
(Decision No. 3 )

Sun. > hic in illl uf Cil iiwlii. Su ('lia rien li I : /*»» trial,. h ml tiliaylon.
Duff, iuglin, awl Urod vu ■/ /. il<i" 28. 1013.

,ihi„fji v. JoIiiihIoii i No. 2». 12 71. 28 O.LU. 121. iillirniol.|

Sri.h Troll AND CI IKNT (§11 2(11 — Hill of costs Costs fixai
Inf sialnti iis lu lira n /mrtiis Ihtailal hill under Solicitors 
Ad (Ont.).]—A | » | m*«i 1 by plaint i IT Troin a division of the 
Supreme Court of Ontario (Appellate Division), Hiindg \. 
Johnston (No. 2). 12 D.L.R. 71. 2S O.L.R. 121, whereby tin- dis- 
missal of tin- action at trial was affirmed except as to items of a 
solicitors' hill which were detailed in tin- account rendered and 
disallowin': the remainder of plaintiffs* claim for services for 
non delivery of a hill in conformity with the Solicitors Act 
(Ont.).

Tm: Corin' dismissed the appeal with costs.

CANADIAN PACIFIC R CO. v. CARR

(Decision No. 2 )

Supreme Court nf Cumula, Sir CIiiiiIih l'i I; pair irk. Darias. Iiliioilnu.
Duff. Any tin, awl It null nr. •/./. I'rhmarii is. |o|3.

|r«»r v. A D.Llt. 208, Il X.It.lt. 225. 11 Cam. Uv. Chh. 40. iil1irni«*«|.|

Kminknt domain (§1 K 78a)—Kail inn/ right of wag Ex
propriation umlcr Nile Itrinisiricl; statnti -Abandonnunl of 
nsir Reverting of tith—Trespass Continuous damage.]— 
Appeal hy defendant railway company from the judgment of the 
Supreme Court of New llrunswiek. Carr v. C.VM., •’» D.L.R. 208. 
41 X.lt.R. 22Ô. 14 Can. Ry. Cas. 40. whereby the verdict in 
favour of plaintiffs was sustained.

IhIIninth, K.C., and F. It. Taylor, for appellants.
Carrey, K.C., for respondents plaintiffs).

Tiik Court dismissed the appeal unanimously as to the 
merits, hut with an equal division on the question of damages, 
three of their Lordships being of opinion that the damages were 
excessive and that the ease should he sent hack for a re-assess
ment.
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CAN. COTTINGHAM i defendant, appellant i v. LONGMAN et al. i plaintiffs,
-----  respondents .
8. C.
i,.|.i Supreme Court of Cumula, Sir Charles I'ilzpatriek. fami IJim/ton.

huff. Anglin, ami II nul ear, JJ. October 16, 11113.
1. Al'l'KAi. (ftVIll, 2—I7U l—IIkvik.w ok k.xitm — Xki.iu;i:m k cainixo 

IIKATII—( lilt l MHTAXTIAI. KV1IIKXCK.
Wliere, in an nvtimi for negligently causing «loath there is a prima 

facie case to go to the jury, their function in weighing the pmhahiti- 
tics of the case upon circumstantial evidence is not to In* interfered 
with on an appeal from the verdict unless the court can say that the 
jury could not reaamiably have come to the conclusion which the 
verdict involves.

\ Longman v. Cnttingham. 12 D.I.Jt. ôtiH. IS II.V.R. 1S4. a 111 rmed; 
Junes v. C.l'.lf,. 13 D.L.R. 1MMI. and lira ml Trii.nk II. Co. v. (Iriffilli,
4. "> Can. N.t'.R. 380, referred to. |

Statement Appeal front tile judgment of the Court of Appeal for 
British Columbia, Lout)man v. Cottingliam, 12 D.L.R. ">(>8, IS 
B.C.R. 184. 24 W.L.R. D38, affirming the judgment entered hy 
Morrison, J., at the trial, on the verdict of the jury, in favour 
of the plaintiffs for $.'>,000 damages and costs.

The present appeal was dismissed.
The principal question, on the evidence at the trial, was as 

to the identification of the defendant’s motor-car hy which, it 
was alleged, the deceased, the hi ‘ ml of the plaintiff, Alice 
Longman, and the father of the infant plaintiffs, had been 
killed on account of the defendant’s negligent driving. The 
accident happened while deceased was at work on a highway 
bridge at night ami employed there hy the corporation of the 
city of Vancouver. When submitting the ease to the jury the 
learned trial Judge did not address them upon the question of 
negligence. He said :—

I purposely ii vi tit let I it liecaiwe it seems to me Unit this is entirely n 
question of identification of that ear. and. if you are not satisfied that it 
was ( ottingham's car. of course, there was no possibility of his doing this. 
There were other ears alsuit Unit time, and it is for you to say, within 
what perimls. and the situation on the bridge, not ignoring the other 
circumstances on the bridge of that four-horse rig. If you believe the evi
dence. then see what you can make of it.

The jury returned a verdict for the plaintiffs and awarded 
them $.">,000 damages—$.1,000 for the widow and the balance 
divided among the children. The judgment entered upon this 
verdict was affirmed hy the judgment of the British 'Columbia 
Court of Appeal.

5. S. Taylor, K.C., for the appellant.
George E. MvCrossan, for the respondents.
After hearing counsel on behalf of the appellant and without 

calling upon the respondents for any argument, the appeal was 
dismissed with costs.

6
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Sir Charles Fitzpatrick, C.J. :—To i‘stal>li*h liability it is can 
not necessary, in an action of damages for tort, that there should s ~c
he an eye-witness to the accident. A series of facts may he ioi3
proved in evidence from which the jury may reach a conclusion, —
as to the cause of the mishap, in some respects more satisfactory ( "'n,*<iHam 
'than if they were obliged to depend upon the deposition of an Longman 
eye-witness. It has so frequently been held here that one must u ~—" ... ■ • " i Sir < liarlialmost apologize lor repeating it. that the function ol an appel- FiuiwtH.*,«1. 
late Court is to consider in each case whether there was evidence 
before the jury from which they could reasonably draw the con
clusion at which they arrived. Here the tinding of the jury has 
the approval of the provincial Court of Appeal as well as of tli • 
trial Judge.

Nothing was said here, nor can I see anything in the factum 
which would justify us in reversing. Having regard to the 
principle which I have just stated, the appeal is dismissed with

Idington, J., concurred in the dismissal of the appeal. idington. j.

Di ke, J.:—I think this appeal ought to he dismissed with Duff.j. 
costs.

There is a fallacy in the argument presented on behalf of 
the appellant which resides in the proposition stated by his 
counsel almost in so many words that in a civil action complain
ing of a tort, it is incumbent upon the plaintiff to demonstrate 
the culpability of the defendant. It ought not to lie necessary 
to controvert so obvious an error. But although seldom put 
forward in a form so unqualified, this proposition has un-, 
questionably often enough in the past been the tacit assumption 
upon which the defence in such cases us this has been based and, 
sometimes, it is to be feared that it has formed the real basis of 
judicial pronouncements in such actions. The subj»*et of the 
nature of proof upon which a jury is entitled to act in civil 
cases was fully discussed in some recent judgments (see Grand 
Trunk I! ail won Co. v. Griffith, 4"> Can. S.C.R. 880, and Jones v.
Canadian Pacific U. Co.t 18 D.L.R. 900, 29 Times L.R. 778, but, 
notwithstanding these judgments, the error will doubtless sur
vive. The burden resting upon the plaintiff is. of course, to 
establish facts from which the jury may reasonably draw the 
inferences necessary to sustain the plaintiff’s case. In this case 
the plaintiffs unquestionably acquitted themselvep of this onus.

Anglin, J. :—The only question upon this appeal is whether aubUd.j. 
there was sufficient evidence to enable the jury to infer (other
wise than by a mere guess or conjecture) that it was the de
fendant's automobile which killed the husband and father of 
the plaintiffs. In my opinion there was.
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The appeal, therefore, fails ami should la; dismissed with 
costs.

Brodeur, J. :—I am of opinion to dismiss this appeal for the 
reasons given by Mr. Justice Duff.

Appeal dismissal with costs.

CAN. TURGEON v. ST. CHARLES.

S. C. Supreme Court t»f ('amnia. Sir Chart en Fit : pat rich, C.J.. amt Darien.
]j)l3 Idington, Duff, Anglin, ami Hnnlrur. .1.1. October 14, 1013.

I. Api’kai. HS II A—381—Jurisdiction—Jitnik in < iia.mhkhs—Uiuuinat-
I NO I'KTITION—Ql KIIKC I'KACTICK.

A judicial proceeding originating on petition to a judye in eliam- 
ImTs, under the Quebec Code of t ivil I'roeetlure. articles 878 and 870. is 
appealable to the Supreme Court of Canada where the subject of the 
controversy amounts to the sum or value of two thousand dollars.

•J. Intoxu ati.no i.ujt oks (SNA—30rt)—Liqcoit i.icknsi; iiki.d in nam 
or A NOTH KK.

It is inconsistent with the policy of the Quels-e License Law 
< R.N.Q., ltMHt ). that the ownership of a license to sell intoxicating 
Honors should lie vested in one person while the license is held in the 
name of another: and an agreement having that ellVct is void inas
much as it establishes conditions contrary to the policy of the statute.

[Turgeon v. St. Charles, 7 D.L.R. 145, 22 Que. K.H. 58. reversed.)

statement Appeal from the judgment of the Court of King’s Bench 
Que.), appeal side. Tit rip on v. St. Chart is, 7 D.L.R. 447. Q.R. 

22 K.B. .78. affirming the judgment of Mr. Justice flreenshields, 
in Superior Court chambers, in the district of Montreal, by 
which the respondent’s petition was granted with costs.

The proceedings were commenced by petition to a Judge 
in chambers by the respondent whereby, on his own behalf as 
well as in his capacity of testamentary executor of the late Fer
dinand Paquette, deceased, he claimed the property, goodwill 
and accessories of a restaurant, including the license to sell 
spirituous liquors in connection therewith, whereof the respon
dent, as curator of the insolvent estate of Joseph Uoderre, had 
taken possession by virtue of a judicial abandonment. These 
proceedings were instituted under the provisions of arts. 875 
and 87G of the Quebec Code of Civil Procedure. The prayer 
of the petition was granted by (Ireenshields, J.. and his decision 
in favour of the petitioner was affirmed by the judgment now 
appealed from.

On the argument the Court raised the question of its juris
diction to hear and determine the appeal, which depended on 
whether or not the originating petition was or was not a pro
ceeding in a superior Court within the provisions of sirs. 00, 
•17 and 4li of the Supreme Court Act, R.S.C. 1906, ch. 109.
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Jm/hur, K.V.. and SI. domain, K.V.. for tin* appellant. CAN.
Ainu' (itofl'rioH, K.(and .1. 1‘orault, for tin* respondent. ^

The Ouikf Ji stick (oral) : This appeal must lie allowed 
with costs, reserving to the respondent his light to rank on the Trie;min

estate as a privileged creditor with respect to tin* amount paid 
by him in order to obtain the transfer and renewal of tin license Chahm >. 
in question.

Davies, J.: I concur in the opinion stated bv my brother 
Anglin.

Idinuton, d. : The appellant is curator of the estate of one wington. j. 
Ooderre who bad been a hotelkeeper in Montreal for some years 
and up to the time of his judicial abandonment, on March 21.
1910, of his property as an insolvent.

As such lie belli at that date a license to sell intoxieatimr 
liquors. This license had been issued to liini under the provi 
sioiiB of the Quebec License Act, on the first of May. 1909. 
for one year.

The appellant applied for and got the consent of the License 
<'ommixsioneiy. pursuant to the provisions of the said Act to til 
transfer to him. as curator, of said license, and later procured 
from them, on the first of May following, a renewal of said 
license for the next ensuing year from said date.

The appellant, as such curator, having taken possession f 
the business premises and stock-in-trade of the insolvent, w. s 
duly proceeding to sell same with said license by public auction 
to lie held on May ill, 1910, when the respondent, on May 2‘i.
1910. applied by petition addressed : “To one of the .Judges ot 
the Superior Court sitting in and for the district of Montreal." 
to have the said curator ordered to turn over to him the said 
license and certain stock-in-trade relating to said business.

The prayer of the petition was granted by Mr. .Justice 
Grcenshiclds and his order has been upheld by the Court of 
Appeal. The appellant seeks a reversal of said judgment.

The petition is founded upon arts. 87Ô and 87(> of the Code 
of Civil Procedure.

During the argunnnt a question was raised as to whether an 
appeal would lie to this Court from such a judgment.

Sec. 4b of tile Supreme Court Act, defining the grounds of 
appeal from the Court of final resort in the Province of Quebec, 
seems comprehensive enough to include the subject-matter in 
controversy herein which is admitted to be above two thousand 
dollars in value.

It is urged that the proceeding in question was not one 
tiken in the Superior Court, but was a mere chamber motion 
and, hence, lion-appealable.
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CAN The distinction between a Judge in Chambers and his sitting
s.C. ilN a Court is. for many purposes, quite valid.
1913 The Code of Civil Procedure (in like manner as procedural
----- legislation does in other provinces on the like subject) declares,

li homin' by tirt. 24. that the Court has the same powers as a Judge over
Nr. matters assigned to the latter by art. 71 ; that the Judge can

Ch adjourn an application brought before him into the Court or
idington,j. Wee versa, and. by art. 72. that a deeision ot' a Judge in Cham

bers shall have the same effect as judgments of the Court and 
be subject to appeal and other remedies as against judgments. 

Art. 876 is as follows:—
Any |»ro|M>rty not In-longing to the debtor, which in in the curator'* 

possession by virtue of tin ibiimlomnent. may In* recovered by the person 
thereto entitled, upon u petition to the Judge.

It would seem as if this remedy had been provided as a 
specific mode of trial and adjudication relative to the title to 
property which had passed into the curator's bauds and to 
which a third party might have made a claim. Its peculiar 
terms may have a bearing (which 1 pass for the present) upon 
the merits of this appeal.

The question of our jurisdiction, it is to be observe ! does 
not. having regard to the terms of the Supreme Cou, Act, 
necessarily turn upon the form but upon the substance of the 
question oi whether or not the proceeding has been had in a 
Superior Court.

I think our jurisdiction to hear this appeal is quite as 
well founded as it was in the case of Xorth Itritish Canadian 
Investment Co. v. Trustees (tf St. John School District, 35 Can. 
S.C.R. 461. where the question was the right of appeal when an 
officer under the Land Titles Act of the North-West Territories 
had been directed by a Judge to make an entry affecting a 
title; or the case of Citi/ of Halifax v. Iteeves, 23 Can. S.C.R. 
340, when the proceeding was begun and founded upon a 
petition to a Judge in Chambers.

As to the merits of the appeal there is nothing, so far as I 
can see, to be gained by going into many of the questions argued 
before us. It must be determined by the question of whether 
or not, having regard to the provisions of the Queliec License 
Act (which alone creates thereby such rights of property or 
otherwise as any one can have in. to or over such licenses) the 
respondent has any such right of property in the license as to 
entitle him to the order made directing the curator to transfer 
it to him.

Not even the Court can have any power or authority direct
ing its curator or any one else to meddle with such a transfer 
unless given by said Aet the power to do so.

In 1906, the hotel business in question with the then stock-
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in-trade, tin* goodwill, tin* lease and license had been transferred CAN 
by one Thibault to the respondent and a partner named I’a- 
quette, since dead, but whom he represents, and by them re- pna 
transferred to the said (Joderre under an instrument which ----
contained what was expr<*ssed to be a suspensive condition and 
is claimed now to have been so effectively such that the respon
dent and Paquette could, and lie now. personally and as rep re- ( llAHIKS- 
sentative, can that, by reason of default in the terms idhigton. j.
of the payment of the price of that sale to (Joderre. the said 
license has reverted to him by reason of the terms of the condi
tion or became his because tin* said (Joderre had so covenanted.

It may be observed just here that by reason of the license 
only having a yearly existence it is rather to define
in legal tenus just what the claim is. I, therefore, try to put 
it thus alternatively, and express something that we are ex
pected to grasp, however elusive it becomes once it is touched or 
some one tries to touch it.

Having regard to the purview of the Liquor License Act 
and the provisions thereof specially applicable to the curator 
of an insolvent estate, I do not think such a contention as is 
thus set up is maintainable.

Art. 923 of the said Act is as follows:—•
023. Subject to the provision* of this section as to removals ami trans

fers of licenses, ami as to v iry or judicial abandonments made by 
hi mû fuir insolvents, every license for the sale of liquor shall be held to 
lie a license to the person therein named only and for the premises therein 
described, and shall remain valid only so long as such person continues to 
In- the occupant of the said premises aiid the owner of the business there 
carried on.

It would puzzle one to frame language more destructive than 
this of such a claim as respondent sets up. If words mean any
thing, these* must mean that the license was personal and re
mained valid only so long as the person named continued to 
be the occupant of the premises and the owner of the business 
there carried on. The moment lie ceased to carry on the business 
that moment the license lapsed save in so far as "the provisions 

section as to removals and the transfer of licenses and as 
to voluntary or judicial abandonments made by boiu'i fiih in
solvents,” preserved the license, and then only in and for the 
interests of those named in regard to any preservation of it.

There is not a sentence or semblance of a provision in the 
Act making any preservation of such license subserve the pur
poses of any such bargain as the respondent relies upon. In
deed, there are provisions distinctly anticipating the lapsing of 
licenses not spmfieally preserved by the terms of the Act and 
dealing with the accrual of benefit the public interests or policy 
may be expected to derive therefrom.
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This, I must respectfully submit, ends or ought to have (‘third 
any pretension on the part of the respondent to invoke the 
powers of the Court or any Judge thereof acting under art. 
S7(i which primû far'u enables only a dealing with property 
seizahle by the sheriff and claimable by some party having a 
title thereto or right therein of some kind. No Court or Judge 
can re-create that which has perished, still less make a valid

Mingtoii.j. order which in effect contravenes the plain duty the law in
question provides for the doing of. by an officer whose peculiar 
duty it is to serve the interest of the general creditors.

But that is not all ; for art. 953, sub-sec. (b), which is speci
fically directed to cover the eases of transfers referred to in 
above art. 923, provides for a special transfer fee of $75, “when 
it is granted in consequence of a voluntary or judicial aban
donment in a case of bom fuir insolvency,” and. by sub-sees.
3 and 4, in the case of the death of a licensee or of a voluntary 
or abandonment of property on his part, as follows :—

3. Nnw in tin* ease of an abandonment of property or of the death of 
the licensee no transfer of a license shall Is- made until after the expira
tion of forty days from the date upon which the license was delivered hy 
the collector of provincial revenue.

4. In the case of the death of a licensee or of a voluntary or judicial 
abandonment of property on his part, a delay of thirty days is granted 
to his heirs or representatives, or to the provisional guardian or the 
curator of his estate, during which delay the license continues in force, in 
order to give them an opportunity to apply for a transfer.

And by sub-see. 5 of art. 953, the transferee of a license, 
approved of and duly certified as provided therein, is to enjoy 
the rights which accrued to the original licensee ;

Hut in the case of the death of a licensee, or of a judicial abandon
ment on his part, the municipal council shall give the preference to the 
purchaser of the stock-in-trade of the licensee's estate and shall transfer 
the license to him or to the person recommended hv him—provided such 
purchaser or such person so recommended be of good character and re
pute—for the same premises or for other premises should the landlord of 
the deceused or transferor refuse to accept such transferee as his tenant.

llow can respondent claim to have fallen within the first 
part of this sub-section or to defeat the second part just quoted?

Then art. 922 expressly declares such 
licenses shall Is* granted for one year, or for part of a year only, and 
shall expire on the tirst day of May subsequent to their issue.

There are other provisions indicating, as in art. 924, the 
«..lalifications and formalities to be observed to get or hold a 
license; and, as in art. 940, respecting preference for a par
ticular place; and. as in art. 954, giving three months from date
of abandonment “failing which the license is of no avail;” and,
in art. 1082, when not a bom fide case of insolvency, the gen-

36
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cral policy of tliv Aft and 1 In* purpose of protecting crvditorH 
of an insolvent licensee. But nothing is to he found to preserve 
the rights of persons whose whole scheme was part of a system 
of trafficking in licenses for the direct and incidental profit* of 
such traffic and hut a palpable evasion of the said policy of the 
legislature and its purpose in this enactment to protect creditors 
of an insolvent.

How, for example, when the lease of the premises was got 
by (1 oderre for a new term of five years and this lease has thus 
got beyond respondent’s control, can lie claim a transfer without 
the premises it applies to? True, the landlord may he got to 
consent, may he pacified, or lie may have assented to all this, 
though it does not appear in evidence. But the possibilities are 
such as to he quite unworkable unless we adopt the theory that 
a license once granted is a thing to be bargained about and 
handed round from hand to hand, just as a horse or other chat
tel, all of which is not what the Act contemplates.

There are also provisions to meet the case of companies 
getting and dealing with licenses through their employee or 
nominee.

These provisions of business convenience, in such cases safe
guarded against abuse, shew it never was intended such a bar
gain or consent as respondent relies upon should be held valid.

If it had been the law before that such rights could exist 
or he created, then then* was no need for such a special enact
ment relative to companies. It was because sulwtitutes or 
nominees of the capitalist or liquor dealer behind the scene 
would not he tolerated that this special enactment was made to 
provide for. Such rights as any one can have in regard to a 
license must rest upon the Act and respondent is not one of 
any such class as the Act gives a right to.

The attempt elaborated in respondent's factum to make out 
of the several exceptions the Act provides for, a rule of law 
that, hence, the license is a piece of property, just as any other, 
is a curiosity in the way of legal argument deserving of notice, 
but, l respectfully submit, no more need he said than state it.

The license is annual and only good for the year. Some 
sort of consideration is given relative to parties who may have 
been for several years holders of a license for the same place, 
but that docs not help respondent. Moreover, his whole arrange
ment was such a conflict with the policy of the Act, as, in my 
opinion, to render the whole security illegal. The stock-in-trade 
claimed was of so little value as to render this branch of the 
dealing of small consequence herein. No separate claim was 
urged here on that head.

We have pressed upon us the jurisprudence of Quebec on 
the subject, but the Act. in its main features, is so like what
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prevails elsewhere we cannot assent thereto and apply other 
principles ol" construction elsewhere even if we could find such 
jurisprudence had been older than shewn herein.

The appeal should he allowed with costs throughout and the 
petition he dismissed with costs. Of course, i is en
titled to he recouped his advances to keep the li euse alive 
since the i >ency.

Duff, J. :—1 concur in the result.

Anulin, .1.:—1 am unable to accede to the suggestion that 
there should he read into see. .‘17 (a) of the Supreme Court Act 
words which would restrict its application to cases originating 
in the Circuit Court or in some other Court. That provision 
("‘ uses, in cases of the classes therein specified, with the usual 
requirement that, in order to he appealable to this Court the 
proceeding must originate in a Superior Court. The word 
“Court” is not mentioned in clause (a) ; it does occur in " <
(/>) and (d). We have Indore us the judgment of the highest 
Court of final resort in the Province of Quels-e rendered in a 
judicial proceeding in which the matter in controversy ex- 
ceeds the value of .$2,000. This case, therefore, in my opinion, 
fulfils the conditions upon which a right of appeal is conferred 
by sec. 37.

Thibault, the original owner of the business and license in 
question, on December 14, 1906, executed a contract of sale to 
Messrs. St. Charles and Paquette of his business, stock-in-trade, 
license, etc. A special term of the contract was that Thibault 
would transfer the license to his vendee’s nominee. Pursuant 
to that undertaking he transferred the license to one Goderre, 
who quently became insolvent and made an Jon ment 
under which the appellant, Turgeon, became curator of his 
estate. The License Commissioners approved of the transfer 
from Thibault to Goderre and the latter thus became the holder 
of the license of which several renewals were subsequently is
sued to him. Concurrently with the transaction between Thi
bault and St. Charles and Paquette and the transfer of the 
license to Goderre an agreement was made with Goderre by 
St. Charles ami Paquette whereby they sold to him the business, 
stock-in-trade, license, etc., subject to a suspensive condition.

|The learned Judge here set out in French tin- wording of 
the condition.]

In my view under these documents St. Charles and Pa
quette never became owners of the license in question. They 
certainly were not at any time the holders of it. Assuming that 
a license under the Quebec License Law is property (I rather 
think it is not), I am of the opinion that the license in ques-
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tion and all right of property in it passed directly from Tlii 
hault to Goderre. If so. no property in the license passed from 
St. Charles and Caquette to Goderre under tile contract between 
them ; and, since the suspensive clause in that contract in terms 
purports to affect only what passed or was transferred by it. 
the license would not be subject to that clause. Neither could 
it “remain” (d* meure) the property of St. Charles and Ca
quette.

Hut if this be too narrow a view to take of the purpose and 
effect of the two documents of Ibvemlier 14. IWM», and if under 
the Thibault sale St. Charles and Caquette acquired some right 
of property in the license as well as in the other subjects of sale, 
then, if the agreement Is-tween Godcrrc and St. Charles and 
Caquette should be construed solely according to what appears 
to be the expressed intent of the parties and without regard 
to the nature of any of its subject-matters or any incidents at
tached to them by law. it would, if valid, probably have the 
effect of confining the right of Godcrrc to a mere contingent or 
precarious right of possession of the several subjects with which 
it purports to deal including the license—the entire right of 
property in them remaining in St. Charles and Caquette pend
ing fulfilment of the suspensive condition as to payment.

A study of the provisions of the (Quebec License Law, how
ever—particularly art. 92.1—has satisfied me that any property 
which may exist in a license in that province is and must re
main vested in the holder of the license, upon whom it confers 
a personal right or privilege so long as lie holds it and is the 
occupant of the premises and owner of the business in respect 
of which it issues. Having regard to this essential characteristic 
of a license it is inconsistent with the letter and the spirit of the 
Quebec License Law that there should be vested in one person 
the property in a license held by another under a right intended 
to Is* more than merely temporary. The statute (art. 9.'>ti (4) ) 
specially provides for a short delay in the case of the death of, 
or voluntary or judicial abandonment of his property by the 
licensee. Vnless. perhaps, pending the carrying out of an 
assignment intended to become effective practically at once, 
the law contemplates that the holder of a license shall be its 
real owner. If. therefore, upon the only possible const met ion 
of the agreement in question, it involves Godcrrc holding for 
a term of years a license of which during the entire period the 
ownership should be in St. Charles and Paquette, it would, in 
n.y opinion, be void as providing for a condition of things en
tirely contrary to the policy of the license law. But, ut res 
magis vale at, I would lie inclined to treat the agreement at all 
events so far as the license is concerned, as intended to provide 
not that the property in it while it was held by Goderre should
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he* vested in St. Charles and Paquette, but that the latter should 
have a right at any time, on default in payment by Goderre 
aeeording to the terms of his contract, to retake (reprendre) 
the license by c sj such means for that purpose» as the law
provides. I see no difficulty in a construction which involves 
personal obligation on the part of Goderre, on his making de
fault in payment, to execute, on the demand of St. Charles and 
Paquette, a formal assignment of the* license, or any other docu
ments requisite and proper to enable the latter to secure a 
transfer of it to themselves or to their nominee. But I cannot, 
consistently with the provisions of the license law, as I appreci
ate them, admit its validity if the agreement be susceptible only 
of a construction which involves St. Charles and Paquette hav
ing a right of property—or a jus in re—in the license itself 
while it was held by Goderre.

I do not wish to Is» understood as questioning the assign
ability of a license or the right of a transferee who can obtain 
the approval of the commissioners to become its holder. That 
question is not before us. The agreement under consideration 
is not a transaction of that kind. On the contrary, if it neces
sarily means what the respondent contends, it provides that a 
license which was and was to remain -the property of Messrs. 
St. Charles and Paquette, should, nevertheless, be held during 
its original term and renewals by Goderre. Such a contract is, 
in my opinion, not " under the Quebec License Law.

Whether St. Charles and Paquette never had any right of 
property in the license by virtue of their agreement with Thi
bault, or whether under their transaction with Goderre he be
came the owner of it subject to a contractual obligation, on 
his making default in payment, to re-transfer it to them or to 
their nominee, the license was not at the time of Goderre’s in
solvency the property of St. Charles and Paquette and it is not 
now their property, “in the curator's possession by virtue of 
the abandonment.” which a Judge might, upon petition, ord *r 
the curator to transfer or deliver to them under art. 87(> of the 
Code of Civil Procedure.

That is, as I understand his petition, the remedy which the 
petitioner sought and the jurisdiction to which he appealed. 
But if he be entitled to take advantage of what is, perhaps, the 
broader provision of art. 875 of the Code of Civil Procedi're, 
which his counsel invoked at bar, 1 am still of opinion that lie 
cannot succeed in this proceeding. 1 am unable to distinguish, 
on principle, between the property of an insolvent debtor sub
ject to an executory contract, which creates a merely personal 
obligation to transfer it but does not confer on the obligee a 
jus in re, and other property of the debtor which passes under 
his abandonment to his curator for the benefit of his creditors.
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As against them (arts. 1981 C.C.) 1 know of no ground upon CAN. 
which the obligee under such a personal contract can enforce s c' 
“specific performance (I’exccution) (art. 1065 (’.('.) of the 1913
obligation by the curator. In this case there appear to he other ----
difficulties in the way of adjudging an execution of the oblige- 1 VR,iKUN 
tion which it is not necessary to discuss. gT".

1 am, for these reasons, of opinion that, as to the liquor ('hari.kh. 
license in question, which was the only matter seriously dis- AnRn„.
cussed at bar, this appeal should he allowed with costs in this 
Court and in the Court of King’s Bench, and the petition should 
he dismissed.

BroDEVR, J., dissented. Rnxicir. j.
A ppeal all old d.

BUCKLEY v. FILLMORE

N ora Sro tin 8 up nine Court. Sir Charles Toicnsheml. Meagher.
Itussill. awl Longley, JJ. Xovcmbcr 12. 1913.

N. S.

1. Thial ( # VI—320)—Notick of trial—Postponed iikabi.no.
Where the plaintilT obtains an order of the trial judge for a post

ponement until the next term, he need not, under the Nova Scotia 
practice, give notice of trial nor enter the action, as it stands for 
trial by virtue of the order.

2. Thial (| VI—320)—Ordkk postponing trial—Obligation to go to
TRIAL AT ADJOURNKI) SITTINGS.

Where the plaintiff obtains an order of the trial judge for a post
ponement until the next term, he is bound, under the Nova Scotia 
practice, to go to trial at that term, and his failure so to do may con
stitute ground for dismissal.

Appeal from the judgment of Ritchie, J.. on ;i motion to statement 
dismiss for want of prosecution.

The appeal was dismissed.
Appeal from the following judgment of Ritchie, J. :—

This is an application to dismiss for want «if prosecution, on the 
ground that the plaintiff did not give notice of trial or enter the action 
for trial at the last October term at Amherst, ami on the further ground 
that the plaintiff di«l not proceed to trial. The action was entered for 
the last dune term, but th«‘ plaintiff obtained an order from the trial 
-fudge at that term for a postponement of the trial t< ti. • October term.
Mr. Terrell, for the plaintiff, contends that the trial of the action having 
be. n by order of the Judge postponed to the October term, it was not 
nect ■ sary for him to give notice of trial or enter the action. I think this 
contei tion is right. S«*e Annual Practice, 1913, p. 502, notes. Also see 
rule 21 of onler 34. Judicature Act. Hut. assuming that it was not 
necessary for the plaintiff to give notice of trial or enter the action, why 
did not tin plaintiff go to trial? He hail obtained un order that the case 
be tried at fie October term and then he simply ignored the onler which 
he hud obtain. > from the Judge. No reason was suggesteil why the trial 
was not proceed* with. If the plaintiff <loes not intend to go to trial
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(nnd I linvn nothing tu shew nu» Hint lu- does ho intend) I think the 
course In* is |iurHiiing is very objectionable. My inclination. under nil 
the circumstances, is to dismiss this action for want of |irimi*eiition. Imt 
if. witliin one week, the plnintilî lilen an alîiilnvit stating that it is liis 
intention to proci-#*#! to trial at the next June term at Amherst. I will 
not now dismiss the aetiou. hut an order will |mss to the elTivt that if the 
plaintiir does not proiwtl to trial at the June term, the action will then 
stand dismissed with costs without further order. If the allidavit is not 
tiled within the time mentioned the aetiou will Is- dismissed with costs.

•lames Tiirdf, for uppcllant, contended that tin* learned 
Judge had no jurisdiction to dismiss the appeal, citing O. 34. 
rr. 14, 21, 23. 2f>; An. I'r. 1914. p. (H)6; Ndson v. Studivaii, 23 
N.S.Ii. 189.

F. /,. Milner, K.(\, for respondent:—IMnintilV should have 
had the cause proceeded with. Defendant may give notice of 
trial or move to have the action dismissed, hut In* is not under 
any obligation to proceed with tin- cause. The learned Judge 
was warranted in dismissing the action.

Terrell, replied.

Tin-: Cot'KT i" issed the appeal for reasons appearing 'it 
the judgment appealed from.

Appeal dismissal with costs.
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ATTORNEY GENERAL FOR BRITISH COLUMBIA v. ATTORNEY 
GENERAL OF CANADA

Re B.C FISHERIES.

(Decision No. 8.)
Jutlirial Committee of tin- /‘ri'ri/ Council, I iseounl llnlilnne ( /.or#/ Chun

rcllnr), /.on/ Moulton, l.ortl Atkinson. December 2. 1013.

1. FiMimtiKs (| I—2)—Kkmckai. ami i’rovikciai. row***—Ska kiniikkikn.
It. is nul eiim|ietenl In the Legislature nf British l'nlumhiii In 

niithnrize tli«> Government of the province to grunt hy wav of lease, 
license or otherwise, the exclusive right of taking llsli I /cm untune) 
either in tidal waters nr in non tidal navigable waters within the 
“railway belt” of British Columbia.

I//• H.C. Fisheries. Il D.L.R. 2Aft. affirmed. 1
2. Kihiikhikh ( | I—2)—Fedkrai. anii vkovixciai. fowkrh—Tidal watkrh.

It is not eom|H*lenl to the legislature of British Columbia to autli 
orlee the Government of the province to grant, as to the open sea 
within a marine league of the coast of that province, by way of lease, 
license or otherwise, the exclusive right «if taking flali which as fera 
untune are the pro|ierty of iviImhIv until caught; and the same re 
striction applies as to tidal waters in the gulfs, bays, channels, arms 
of the sea and estuaries of the rivers within the province or lying Is- 
tween the province and the United Stales of America.

|Hr H.C. Fisheries. Il D.L.H. 2M. affirmed.!

143
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This Wiis .in appeal Iiy tin* Province of British Columbia, in 
support of which tlu* other six provinces intervened, from a 
judgment of the Supreme Court of Canada of February 18, 
1918, Ht lt.(\ Fish trim, 11 D. L R. *255, 47 Can. K.C. It. 498, on 
certain questions submitted to them by tin* Governor-General- 
in-council as to tin* powers of the provincial legislatures to auth 
orize their governments to grant exclusive rights to fish.

Sir Hubert F infini, K.C.. La flair, K.C. (of tin* Canadian 
Bar), and Geoffrey Laie etna appeared for tin* appellants, and 
with Geoff rion. K.C. 1 of tin* Canadian Bar), for tin* interveii 
ants. E. L. Xt weomln, K.C., (of tin* Canadian Bar), Halt son, 
K.C.. II. Stuart Moore, and Itaijinonit Ast/nilli, for tin* respon
dent.

The judgment of the Board was delivered by
Tills Lord Ciiancki.Ixjr: This is tin* appeal of tin* (iovern 

ment of British Columbia from answers given by the Supreme 
Court of Canada to certain questions submitted to it by tin* Can 
adian Government, under tin* authority of a statute of tin* Dom
inion Parliament. The questions did not arise in any litigation, 
but were questions of a general and abstract character relating 
to the fishery rights of the province.

It is clear that questions of this kind can be competently 
put to the Supreme Court when*, as in this ease, statutory 
authority to pronounce upon them has been given to that Court 
by the Dominion Parliament. The practice is now well estab
lished. and its validity was affirmed by this Board in the recent 
ease of Attorneif-Gem ml for Ontario v. Attornaj-Gent rat for 
tin Dominion, |1912| A.C. 571. 9 I).LU. 509. It is at times at
tended with inconveniences, and it is not surprising that the 
Supreme Court of the Cnited States should have steadily re
fused to adopt a similar procedure, and should have routined it 
self to adjudication on the legal rights of litigants in actual 
controversies. But this refusal is based on the position of that 
Court in the Constitution of the Cnited States, a position which 
is different from that of any Canadian Court, or of the dudieial 
Committee under the statute of William IV. The business of 
the Supreme Court of Canada is to do what is laid down as its 
duty by the Dominion Parliament, and the duty of the Judi
cial Committee, although not bound by any Canadian statute, is 
to give to it as a Court of Review such assistance as is within 
its power. Nevertheless, under this procedure, questions may 
be put of a kind which it is impossible to answer satisfactorily. 
Not. only may the position of future litigants he prejudiced by 
the Court laying down principles in an abstract form without 
any reference or relation to actual facts, hut it may turn out to 
be practically impossible to define a principle adequately and
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safely without previous ascertainment of the exact facts to 
whieh it is to he applied. It has. therefore, »ned that, in 
cases of the present class, their Lordships have occasionally 
found themselves unable to answer all the questions put to them, 
and have found it advisable to limit and guard their replies. 
It will he seen that this is so to some extent in the present 
appeal.

The questions submitted to the Supreme Court of Canada 
were as follows:—

1. In it competent to the legi-hitim- of Uritixh Cnltiinhiu to niitlmrize 
the Government of the province to grant, by way of lease, license, or other
wise. the exclusive right to lisli in any or what part or parts of the waters 
within the railway licit, (a) ns to such waters as are tidal, and i h i as to 
such waters as, although not tidal, are in fact navigable?

2. Is it competent to the legislature of British Columbia to authorize 
the Government of the province to grant, hv way of lease, license, or other
wise. the exclusive right, or any right, to tlsh lielow low water mark in 
or in any or what part or parts of the open sen within a marine league 
of the coast of the province?

3. In there any ami what difference between the open sen within a 
marine league of the coast of British Columbia, and the gulfs, hays, 
channels, arms of the sen. and estuaries of tne rivers within the province 
or lying between the province and the Vnited States of America, so far 
as concerns the authority of the legislature of British Columbia to nuth 
orize the Government of the province to grant, by way of lease, license, 
or otherwise, the exclusive right or any right to fish below low water mark 
in the said waters or any of them?

Before dealing with these questions, it is necessary to refer 
to the nature and origin of the Constitution of the Province of 
British Columbia. The province was established by an Imperial 
statute passed in 1858 ; ami, by various orders-in-council. made 
under its provisions, a Government was set up consisting of a 
Governor and a local legislature. By certain of these orders, 
and by a local Ordinance of 1807, the civil and criminal law of 
England, as it existed in 1858, was made the law of the colony, 
so far as it was not from local circumstances inapplicable. By 
an Imperial statute of 1866, the couny of Vancouver Island was 
united with and thenceforth became part of the colony of Brit
ish Columbia.

In 1871, British Columbia was admitted, under sec. 146 of 
the British North America Act, into the union of provinces 
which that Act constituted. The instrument by which the 
union was actually effected was an order-in-council, but it 
was necessarily based on addresses from both Houses of the 
Canadian Parliament and from the Legislative Council of Brit
ish Columbia. These addresses contained the tenus and con
ditions upon whieh these two quasi-independent communities 
proposed, through their respective legislatures, that the union

9
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should be effected, and these terms and eomlitions, so far as ap
proved of by their then Sovereign, were intended to Is* em
bodied in the order-in-council effecting the union, which was to 
have tin* same effect as if it had been enacted by the Parliament 
of the I'nited Kingdom.

The order-in-council dated May Id, 1871, recites that each 
of the several things had been done, which wen? required by 
sec. 14b of the British North America Act, and the terms and 
conditions proposed in the addresses and approved of hy the 
Crown an* annexed to this order. By par. 5, sub-head K. of 
these latter, Canada, the Dominion of Canada, undertook 
to assume the protection and encouragement of tisheries and 
defray the expenses of the same, and thereby became bound so 
to do. By the first clause of par. 11, the Dominion also under 
took, amongst other things, to secure the commencement, within 
two years from the date of the union, of. and to complete within 
10 years, a railway from the Pacific coast to such a point east 
of the Rocky Mountains, to lie selected, as would secure that the 
seaboard of British Columbia should lie connected with the 
railway system of Canada. By the second clause of par. 11. 
the Government of British Columbia became bound to convey 
to the Dominion Govern ment, or rather to the Crown in right of 
the Dominion, in trust to be appropriated in such manner as the 
Dominion Government should deem advisable, in furtherance 
of the construction of this railway, a certain extent of public 
lands, therein described, lying along the railway line through
out its entire length, not to exceed 20 miles in extent on each 
side of the line; and, in consideration of this, the Dominion 
Government undertook to pay to the Government of British 
Columbia 100,000 dollars per annum. Neither the legislature 
of the Province of British Columbia nor that of the Dominion 
has power by legislation to alter the terms of this order-in-eoun- 
cil (which is in effect an Imperial statute), or to relieve them
selves from the obligations it imposes upon them.

Both the Dominion Government and the Government of 
British Columbia have performed tin* obligations thus imposed 
upon them. The Canadian Pacific Railway has been con
structed, which connects the eastern seaboard of Canada with 
the western seaboard of British Columbia. On the other hand, 
the legislature of British Columbia has passed two statutes, 
namely, 42 Viet. ch. 11 and 47 Viet. eh. 14, in order to dis
charge the obligation to grant what is now known as the rail
way belt (so far as it lies within the colony) to the Government 
of the Dominion of Canada. By the combined effect of these 
statutes, then* was granted to the Dominion Government, in 
trust to be appropriated as to the Government might seem ad
visable, the » lands along the line of the Canadian Pacific
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Railway, wl»m*vt*r it might tiimlly lu» located, to a width of 20 
miles oil each side of the said line, as provided in see. 11 of the 
order-in-cotincil admitting the Province of British Columbia 
into confederation with the other colonies of the Dominion.

The construction of tin* language of the grant of the rail
way belt has already come before this Board on more than one 
occasion. In Attorney-dim ral for British Columbia v. Attor
ney-dim ral for flu Dominion, 14 App. ('as. 295, it was decided 
that the grant was in substance an assignment of the rights of 
the province to appropriate the territorial revenues arising 
from the land granted. Nevertheless, it was held that it did 
not include precious metals, which belonged to the Crown in 
right of the province, because, as was said by Lord Watson, 
such precious metals are not partis soli or incidents of tIn
land in which they are found, hut belong to the Crown as of 
prerogative right, and there are no words in the conveyance 
purporting to transfer royal or prerogative as distinguished 
from ordinary rights. It was pointed out in the judgment in 
this case that the word “grant,” as used in the statute under 
construction, was not. strictly speaking, suitable to describe a 
mere transfer of the provincial right to manage and settle the 
land, and appropriate its revenues. The title remained in the 
Crown, whether the right to administer was that of the pro
vince or that of the Dominion. It is true that, in the course of 
the judgment. Lord Watson also expressed the view that when 
the Dominion had disposed of the land to settlers, it would 
again cease to be public land under Dominion control and re
vert to the same position as if it had been settled by the pro
vince without ever having passed out of its control. Their Lord- 
ships, however, have not on the present occasion to consider 
questions which might arise if this had taken place, inasmuch 
as the belt, so far as is material for tin* purposes of this ap
peal. is still unsettled and remains under the control of the 
Dominion.

Their Lordships can see nothing in the judgment above 
referred to which easts the slightest doubt upon the conclu
sion to which they have come, from a direct consideration of 
the terms of the grant itself, namely, that the entire beneficial 
interest in everything that was transferred passed from the 
province to the Dominion. There is no reservation of anything 
to the grantors. The whole solum of tile belt lying between 
its extreme boundaries passed to the Dominion, and this must 
include the beds of the rivers and lakes which lie within the 
belt. Nor can there be any doubt that every right springing 
from the ownership of the solum would also pass to the grantee, 
and this would include such rights in or over the waters of the 
rivers and lakes as would legally How from the ownership of 
the solum.
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This view is in harmony with what has been decided by this 
Board in another case in which the effect of the grant of tin- 
railway belt came into question, Hurra rd Vouer ('o. v. The 
King, [1911] A.C. 87. when* it was held that a grant of water 
rights on a lake and river, within the belt made by the Govern
ment of the province, was void. The grounds of the decision of 
the Board in that ea.se were, that the grant of the lands to the 
Dominion had passed the water rights incidental to the lands, 
and that these lands, so long as unsettled, were public pro
perty within the meaning of see. 91 of the British North America 
Act, and wen*, therefore, under the exclusive legislative auth
ority of the Dominion, and could not In* dealt with under a 
Water Clauses Act passed by tin* provincial Government.

During the course of the argument, some reliance was placed 
by counsel for the province of British Columbia on the fact 
that, by the supplemental agreement recited in the preamble 
to the British Columbia Act of 1883, the Dominion is, with all 
convenient speed, to offer lor sale tin- lands within the railway 
belt to settlers. But their Lordships are unable to see how this 
can affect the question of what passed to the Dominion under 
the so-called grant. They are unable to see any ground for 
construing the grant of the railway belt as excluding such lands 
situated within it as are covered with water. The solum of a 
river bed is a property differing in no essential characteristic 
from other lands. of a portion of it usually ac
companies riparian property and greatly adds to its value. Tin- 
minerals under it can Im- worked ; and, in addition, there are 
special rights which flow from its ownership, which are of them
selves valuable and may be made the subject of sale. And, even 
in view of the construction of the railway itself, the possession 
of the solum of the rivers or lakes might become most essential 
in connection with the building of bridges, etc. Moreover, in 
districts situated at a distance from the actual railway track, 
the power of using the solum of the rivers for the purpose of 
the construction of bridges might he essential to the settling and 
disposal of adjacent lands. The plain language of tile grant 
leaves it, in their Lordships’ opinion, impossible to imply any 
limitations of the generality of that language or to make its 
operation dependent on whether land situated in the belt was 
or was not covered with water, or. if so covered, whether tin- 
rivers or lakes that cover it were of small or large dimensions. 
The whole solum within the licit, with all the rights apper
taining thereto, passed to the Dominion.

In the present case, therefore, their Lordship# entertain no 
doubt that the title to the solum and the water rights in the 
Fraser and other rivers ami the lakes, so far as within the 
belt, are at pn*scnt held by the Crown in right of the Dorn
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inion, and that this title extends to the exclusive management 
of the land and to the appropriation of its territorial revenues. 
It remains to consider the consequences as regards fishing 
rights. These are, in their Lordships’ opinion, the same as in 
the ordinary ease of ownership of a lake or river bed. The 
general principle is. that fisheries are in their nature mere 
profits of the soil over which the water flows, and that the title 
to a fishery arises from the right to the solum. A fisher}' may, 
of course, be severed from the solum, and it then becomes a 
profit à prendre in alirno solo and an incorporeal hereditament. 
The severance may be effected by grant or by prescription, 
but it cannot be brought about by custom, for the origin of 
such a custom would be an unlawful act. But, apart from the 
existence of such severance by grant or prescription, tin- fishing 
rights go with the property in the solum.

The authorities treat this broad principle as being of gen
eral application. They do not regard it ns restricted to inland 
or non-tidal waters. They recognize it as giving to the owners 
of lands on the foreshore or within an estuary or elsewhere 
where the tide flows and reflows, a title to fish in the water over 
such lands, and this is equally the case whether the owner be 
the Crown or a private individual. But in the case of tidal 
waters (whether on the foreshore or in estuaries or tidal rivers) 
the exclusive character of the title is qualified by another and 
paramount title which is primâ facie in the public. Lord Hale 
in bis I)e Jure Maris, in a passage cited with approval by 
Lord Blackburn in his judgment in Neill v. Duke of Devonshire, 
8 App. Cas. 177, states the law as follows:—

The right of Ashing in this sea ( i.e., the narrow seas adjoining the 
coasts), and the creeks and arms thereof, is originally lodged in the Crown, 
as the right of depasturing is originally lodged in the owner of the waste 
whereof he is lord, or as the right of Ashing Isdongs to him that is the 
owner of a private or inland river. . . . Hut, though the King is tin- 
owner of this great waste, and as a consequence of his propriety hath the 
primary right of Ashing in the sea ami the creeks and arms thereof, yet 
the common people of England have regularly a liberty of Ashing in the 
sea or creeks or arms thereof, as a public common of piscary, and may not 
without injury to their right In- restrained of it, unless in such places, 
creeks, or navigable rivers where either the King or some particular sub 
jeet hath gained a propriety exclusive of that common liberty.

Although their Lordships agree with Lord Blackburn in 
his approval of this citation from “De Jure Maris.” their Lord 
ships must not be understood as assenting to all the expressions 
used by Lord Hale, and more especially to his assumption that 
the Crown is owner of the solum of what he speaks of as the 
narrow seas. In Ivord Hale’s time the conception even of the 
three-mile limit did not exist, and it is clear that Lord Hale
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meant to include in tin* iloiniiiioii of tin* Crown something much 
wider even tlmn thin. Nor do they think that Lord Black 
hum’s approval was intended hy him to relate to this point, it 
being quite irrelevant to the ease which lie had under his con
sideration at the time. Hut their Lordships are in entire agree
ment with him on his main proposition, viz., that the subjects 
of the Crown are entitled as of right not only to navigate Imt 
to fish in the high seas and tidal waters alike. The legal char
acter of this right is not easy to define. It is probably a right 
enjoyed, so far as the high seas are concerned, hy common prac
tice from time immemorial, and it was probably in very early 
times extended by the subject without challenge to the foreshore 
and tidal waters which were continuous with the ocean, if. in
deed, it did not in fact first take rise in them. The right into 
which this practice has crystal I ized, resembles in some respecta 
the right to navigate the seas or the right to use a navigable 
river as a highway, and its origin is not more obscure than that 
of these rights of navigation. Finding its subjects exercis
ing this right as from immemorial antiquity, tin* Crown as 
/wrens pa tria, no doubt, regarded itself bound to protect the 
subject in exercising it, and the origin and extent of the right 
as legally cognizable an* probably attributable to that protec
tion, a protirtion which gradually came to be recognized as 
establishing a legal right enforceable in the Courts.

Hut to the practice and the right there were and indeed 
still are, limits, or, perhaps one should rather say, exceptions: 
The King, says Lord Hale in another passage (De Jure Maris, 
printed at p. 373 of Stuart Moore's History and Law of the 
Foreshore and Sea Shore, 3rd ed.), used
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to put us well fresh ns milt rivers in defenao for his recreation, that is, to 
bar fishing or fowling in n river till the King had taken his pleasure or 
advantage of the writ or precept de defeuaiunc ripnriir, which anciently 
was directed to the aherilf to prohibit ri vint ion in any rivers in his 
bailiwick. But hy that statute it is enacted quod nullnc riparia defen- 
danlur de micro, niai iliac quae fucrunt in defrnaa tempore llenrici regia 
ori noatri, el per cadcm loca el per eoadem trrminoa, aicut caae conauevcr- 
init tempore auo.

The words of Magna Charta quoted by Lord Hale are of a 
very general character, and are not confined to tidal waters. 
If they had remained unconstrued by the Courts, doubts might 
well have been entertained, as pointed out by Lord Hlackburn 
in Neill v. Duke of Devonshire, 8 App. Cas., at p. 177, whether 
the Kith chapter, which contains the words cited, did more 
than restrain the writ de defensione riparia, by which, when the 
King was about to come into a county, all persons might be 
forbidden from approaching the banks of the rivers, whether 
tidal or not, in order that the King might have his pleasure
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in fowling and fishing. If this were thv true interpretation of 
the words of Magna Charts, it would indicate that the general 
right of the public to fish in the sea and in tidal waters had 
hi-en established at an earlier date than Magna Charte, so that 
it was only necessary at that date to guard the subject from 
the temporary infractions of that right by the Crown in 
the rivers, as well tidal as non-tidal. which wen* covered by 
the writ de (hfmsitnn ripa via. Hut this is a matter of his
torical and antiquarian interest only. Since the decision of 
the House of Lords in Malcobuson v. O'lha, 10 ll.L.C. 498. 
it has been unquestioned law that since Magna Charta no new 
exclusive fishery could be created by Royal grant in tidal waters, 
and that no public right of fishing in such waters, then exist
ing. can lie taken away without competent legislation. This 
is now part of the law of England, anil their Lordships enter
tain no doubt that it is part of the law of British Columbia.

Such, therefore, is undoubtedly the general law as to the 
public right of fishing in tidal waters. But it does not apply 
universally. To the general principle that the public have a 
“liberty of fishing in the sea or creeks or arms thereof,” Lord 
Hale makes the exception, “unless in such places, creeks or 
navigable rivers where either the King or some particular sub
ject hath gained a propriety cxelusivc of that common liberty.” 
This passage refers to certain special cases of which instances 
are to lie found in well-known English decisions where sep
arate and exclusive rights of fishing in tidal waters have been 
recognized as tin1 property of the owner of the soil. In all such 
cases the proof of the existence and enjoyment of the right has 
of necessity gone further back than the date of Magna Charta. 
The origin of these rare exceptions to the public right is lost 
in the darkness of the past as completely as is the origin of tin- 
right itself. But it is not necessary to do more than refer to 
the point in explanation of the words of Lord Hale, because no 
such case could exist in any part of British Columbia, inasmuch 
as no rights there existing could possibly date from before 
Magna Charta.

It follows from tln-se considerations that the position of 
the rights of fishing in the rivers, lakes, and tidal waters (whe
ther in rivers and estuaries or on the fon-shore) within tin- 
railway belt stand primâ facie its follows: In the non-tidal 
waters they belong to the proprietor of the soil, i.r., the Dom
inion. unless and until they have been granted by it to some 
individual or corporation. Tn the tidal waters, whether on 
the foreshore or in creeks, estuaries, and tidal rivers, the pub
lie have the right to fish, and, by reason of the provisions of 
Magna Charta no restriction can Ik* put upon that right of the 
public by an exercise of the prerogative in the form of a grant
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or otherwise. It will, of course, hv understood that in speaking 
of this public right of fishing in tidal waters their Lordships 
do not refer in any way to fishing by kiddles, weirs, or other 
engines fixed to the soil. Such methods of fishing involve a 
use of the solum which, according to English law, cannot he 
vested in the public, hut must belong either to the Crown or 
to some private owner. But we now come to the crux of the 
present ease. The restriction above referred to relates only 
to Royal grants, and what their Lordships here have to decide 
is whether the provincial legislature has the power to alter 
these public rights in tin* same way as a Sovereign legislature, 
such as that of the United Kingdom, could alter the law in these 
respects within its territory.

To answer this question one must examine the limitations 
to the powers of the provincial legislature which are relevant 
to the question under consideration. They arise partly from 
the provisions of sees. !M and 9- of the British North America 
Act, 1867, and partly from the terms of union of British Col
umbia with the Confederation, with which we have ahead' 
dealt. By see. 91 of the British North America Act. 1867, the 
exclusive legislative authority of the Parliament of Canada 
extends to all matters coining within (amongst other things) 
“Sea Coast and Inland Fisheries.” The meaning of this pro
vision was considered by this Board in the case of Attorney- 
(inn rat for tin Dominion v. Attormy-Qcneral for tin Drovincis, 
|1898] A.C. 700, and it was held that it does not confer on the 
Dominion any rights of property, but that it does confer an 
exclusive right on the Dominion to make restrictions or limita
tions by which public rights o'* fishing are controlled, and on 
this exclusive right provincial legislation cannot trench. It 
recognized that the province retains a right to dispose of any 
fisheries to the property in which the province has a legal title, 
so far as the mode of such disposal is consistent with the Dom
inion right to regulation, but it held that, even in the ease where 
proprietary rights remain with the province, the subject-matter 
may Ik* of such a character that the exclusive power of the Dom
inion to legislate in regard to fisheries may restrict the free 
exercise of provincial rights. Accordingly, it sustained the 
right of the Dominion to control the methods and season of fish
ing and to impose a tax in the nature of license duty as a con
dition of the right to fish, even in cases in which the property 
in the fishery originally was or still is in the provincial Govern 
ment.

The decision in the ease just cited does not, in their Lord- 
ships’ opinion, affect the decision in the present case. Neither 
in 1867, nor at the date when British Columbia became a mem
ber of the Federation, was fishing in tidal waters a matter of
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property. It was a right open equally to all the public, and, 
therefore, when, by sec. 91, sea coast and inland fisheries were 
placed under the exclusive legislative authority of the Dominion 
Parliament, there was in the case of the fishing in tidal waters 
nothing left within the domain of the provincial legislature. The 
right being a publie one, all that could be done was to regulate 
its exercise, and the exclusive power of regulation was placed in 
the Dominion Parliament. Taking this in connection with the 
similar provision with regard to “Navigation and Shipping," 
their Lordships have no doubt that the object and the effect of 
these legislative provisions were to place the management and 
protection of the cognate public rights of navigation and fish
ing m the sea and tidal waters exclusively in the Dominion Par
liament, and to leave to the province no right of property or 
control in them. It was most natural that this should be done, 
seeing that these rights are the rights of the public in general 
and in no way special to the inhabitants of tbe province.

These considerations enable their Lordships to answer the 
first question, which reads as follows:—

Is it competent to the legislature of British Columbia to authorize the 
Government of the province to grant, by way of lease, license, or other
wise, the exclusive right to llsh in any or what part or parts of the waters 
within the railway belt (o| as to such waters a* are tidal, (h) as to such 
waters which, though mit tidal, are navigable?

The answer to this question must be in the negative. So 
far ns the waters are tidal, the right of fishing in them is a 
public* right, subject only to regulation by the Dominion Par
liament. So far as the waters are not tidal, they are matters 
of private property, and all these proprietary rights passed 
with the grant of the railway belt, and became thereby vested 
in the Crown in right of the Dominion. The question whether 
non-tidal waters are navigable or not lias no bearing on the 
question. The fishing in navigable non-tidal waters is the sub
ject of property, and, according to English law, must have an 
owner, and cannot be vested in the public generally.

They now come to the second question, which is:—
le it competent to the legislature of British Columbia to authorize the 

Government of the province to grant, by way of lease, license, or other
wise, the exclusive right, or any right, to llsh Mow low water mark in or 
in any or what part or parts of the open sea within a marine league of 
the coast of the province?

Their Lordships have already expressed their opinion that 
the right of fishing in the sea is a right of the public in gen
eral which does not depend on any proprietary title, and that 
the Dominion has the exclusive right of legislating with regard 
to it. They do not desire to pass any opinion on the question 
whether the subjects of the province might, consistently with
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svc. 91. he taxed in respect of its exercise, for the reasons 
pointed out by Lord Ilerschell at p. 713 of 11898) A.C. ; 
but no such taxing could enable the province to confer any 
exclusive or preferential right of fishing on individuals, or 
classes of individuals, because such exclusion or preference 
must import regulation and control of the general right of 
the public to fish, and this is beyond the competence of the 
provincial legislature.

In the argument liefore their Lordships much was said as 
to an alleged proprietary title in the province to the shore 
around its coast within a marine league. The importance of 
claims based upon such a proprietary title arises from the 
fact that they would not In* affected by the grant of the lands 
within the railway belt. But their Lordships feel themselves 
relieved from expressing any opinion on the question whether 
the Crown has a right of property in the bed of the sea below 
low water mark, to what is known as the three-mile limit, lie- 
cause they are of opinion that the right of the publie to 
fisli in the sea has been well-established in English law for 
many centuries, and does not depend on the assertion or main
tenance of any title in the Crown to the subjacent land.

They dm re, however, to point out that the three-mile limit 
is something very different from the “narrow seas’* limit dis
cussed by the older authorities, such as Selden and Hale, a 
principle which may safely be said to Is» now obsolete. The 
doctrine of the zone comprised in the former limits owes its 
origin to comparatively modern authorities on public inter
national law. Its meaning is still in controversy. The ques
tions raised thereby affect not only the Kmpire generally, but 
also the rights of foreign nations as against the Crown, 
and of the subjects of the Crown as against other nations 
in foreign territorial waters. Cut il the powers have ade
quately discussed and agreed on the meaning of the doctrine 
at a conference, it is not desirable that any municipal tribunal 
should pronounce on it. It is not imifirohahle that in con
nection with the subject of trawling the topic may Is* exam
ined at such a conference. I ’util then the conflict of judicial 
opinion which arose in Tin (Jin # n v. AVi/a, 2 Ex. I). ti3, is 
not likely to Is* satisfactorily settled nor is a conclusion 
likely to lie reached on the question whether the shore below 
low water mark to within three miles of the coast forms part 
of the territory of the Crown or is merely subject to special 
powers necessary for protective and police purposes. The ob
scurity of the whole topic is made plain in the judgment of 
Coekhurn. LX’.J., in that case. But, apart from these diffi
culties, there is the decisive consideration that the question 
is not one which belongs to the domain of municipal law alone.
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Their Lordships, therefore, find themselves in agreement with 
tlic Supreme Court of Canada in answering the first and second 
questions in the negative.

The principles above enunciated suffice to answer the third 
question, which relates to the right of fishing in arms of the 
sen and the estuaries of rivers. The right to fish is, in their 
Lordships* opinion, a public right of the same character as 
that enjoyed by the public on the open seas. A right of this 
kind is not an incident of property, and is not confined to the 
subjects of the Crown who are under the jurisdiction of the 
province. Interference with it, whether in the form of direct 
regulation, or by the grant of exclusive or partially exclusive 
rights to individuals or classes of individuals, cannot be within 
the power of the province, which is excluded from general 
legislation with regard to sea coast and inland fisheries. Their 
Lordships think that what they have now said affords a suffi 
cient answer to the third question. It is in the negative.

They will humbly advise His Majesty that the three ques
tions should be answered in the fashion they have indicated. 
In accordance with the usual practice in such cases, there will 
be no costs of this appeal.

A nswcrtt accordingly.

Re NATIONAL TRUST CO. and CANADIAN PACIFIC R CO.

Ontario Supreme Court (Appellate Dieision). Meredith. C.J.O.. Harrow, 
Maelaren. Mayer, and Hodyins, ,/J.A. November 3, Hi 13.

1. Evidence (IMF—703)—Relevancy and materiality—Expropria
tion PROCEEDINGS—VALUE—SALES OF LAND IN VICINITY.

To establish the value of land expropriated, evidence is admissible 
shewing recent sale» of land of similar character and use in the 
neighbourlnMid of that taken.

|/>or item, liarrett v. hemp, 2 Ring. X.C. 102; Dendy v. Simpson. 18 
C.B. 831; end Me Kelrheson and Canadian Northern Ontario M. Co. 
13 D.L.R. 854. referred to; Dodyc v. The King, 38 Cnn. S.V.R. 140; nnd 
The Kiny v. Condon, 12 Van. Ex. R. 276, considcred.1

2. Evidence < I XI F—703)—Relevancy and materiality—Expropria
tion proceedings—Value—Sale of undivided interest in pro
perty EXPROPRIATED.

Evidence of the sale of an undivided half of property expropriated 
is admissihle on the question of «lamages in order to establish market 
value, hut it is to be considered along with other circumstances estah 
liahing value.
|Dodyr v. The Kiny. 38 Van. S.V.R. 140. referred to.)

3. Intfuknt (III)—36)—On award—In expropriation proceeding—
Illowahch it oantma.

Arbitrators cannot ud«! interest to the amount awurded for land 
taken by expropriation under the Railway Act (Van.).

[Me Keirhrnon and Canadian Northern Ontario M. Co., 13 D.L. 
R. 854. 20 O.L.R. 330. applied.!
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A> ; ml by the railway company from an award of arbitra
tors determining the compensation to be paid to the claimants, 
the executors of Catherine Macdonald, deceased, for their in
terest in lands at the corner of Peter and Wellington streets, in 
the city of Toronto, taken for the railway.

The material parts of the award were as follows :—
Whereas the said railway company, in the exercise of its 

powers under the Railway Act, has expropriated and taken an 
undivided one-half interest in the lands and premises (describ
ing them).

And whereas, by notice of expropriation dated the 2titli 
February, 1912, the said railway company gave notice to the 
said claimants of its intention so to expropriate the interest of 
the said claimants in the said lands.

And whereas, by order of His Honour Judge Winchester, 
the Senior Judge of the County Court of the County of York, 
dated the 10th October, 1911, made upon the of the
said railway company, Philip II. Drayton, Esquire, K.C. ( nom
inated by the said railway company), Robert John Fleming. 
Esquire (nominated by the said claimants), and James Herbert 
Denton, one of the Junior Judges of the County Court of the 
County of York, were appointed arbitrators, pursuant to sec. 
19ti of the Railway Act, R.S.V. 190b, ch. 37, to determine the 
compensation to be paid by the said railway company in respect 
of the taking of the land mentioned and more particularly 
described in the said notice of expropriation, bearing date the 
26th February, 1912, for the purposes of the said notice men
tioned.

And whereas the said arbitrators have taken upon them
selves the burden of the said reference, and have duly made 
and subscribed the oath of office as prescribed by the Railway 
Act. . . .

Now. therefore, the said arbitrators, having taken upon 
themselves the burden of the said reference, and having called 
the parties and their witnesses before them, all sitting together, 
and having heard the evidence, documentary and vint vocr, 
presented to them by the said claimants and the said railway 
company, ami having, at the request of the parties concerned, 
viewed the lands and premises in question for the purpose of 
fully understanding the evidence given in reference to the 
matters in dispute, and having heard the arguments of counsel 
in reference to the matter so referred to us, and having fully 
heard and considered the evidence and arguments of counsel, 
we, Robert John Fleming and James Herbert Denton, two of the 
said arbitrators (the other arbitrator. Philip II. Drayton, refus
ing to join in the award, but being present when it was ex-
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ecuted), do hereby make and publish our uxviird of and concern
ing the matter* ho referred to ua:—

(1) We find, award, and adjudge that the compensation to
be paid to the said < for their one-half in
terest in the lands so taken and expropriated by the said rail
way company is the sum of $4<U(>(>. which sum is to he paid 
by the said railway company as and for compensation for the 
said interest of the claimants in the land so expropriated and 
taken, together with interest thereon at five per cent, per 
annum from the 14th February, 1912.

(2) We do further find that the sum offered by the said 
railway company to the claimants, before arbitration proceed
ings were commenced, as compensation as aforesaid, was 
$20,01 Ml ; our object and intention in so finding being to ascertain 
by whom the costs of the said arbitration and award shall be 
borne and paid, which costs are, under the provisions of the 
Railway Act, and by virtue of this finding, to In* paid by the 
said railway company.

The following reasons were given by IIis Honour Judge 
Denton in a written memorandum :

The question to In* determined was tin* amount of compen
sation that should In* awarded for the claimant's half interest 
in the lot in question, having a frontage of 21H feet on the west 
aide of Peter street by a of 179 on the south side of
W< on street. The whole lot was taken by the railway com
pany, so that no question arose as to any damage to any remain
ing portion or as to any benefit to any remaining portion by 
reason of the railway. The lot in question was owned by two 
different interests, the one undivided half interest la-ing repre
sented by Sir William Mortimer Clark and the other being 
owned by the claimants. The railway company commenced 
negotiating for the purchase early in 1910, and in October, 
1910, Sir William Mortimer Clark sold the one-half interest to 
the railway company for $20,1100. The Macdonald estate would 
not sell their undivided half interest for that sum. The deposit of 
the plan, profile, and book of reference took place on the 14th 
February. 1912, and it was agrmi by all parties that that was 
the date with reference to which the compensation should lie 
ascertained. It was also conceded by all parties that the claim
ants’ one-half inten-st must In* treated as amounting to one- 
half the value of the whole lot as of the 14th February. 1912 
In other words, that between October, 1910, when Sir Ml 
Mortimer Clark sold the one-half interest to the railway com 
pany, and the 14th February, 1912, the undivided one-half 
interest of the Catherine Macdonald estate should not be treated 
as of less value by reason of the fact that the railway compan.x 
had acquired the other half interest.

561^506
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The efforts of the arbitrators were therefore directed to 
ascertain what the selling or market value of the whole lot was 
on the 14th February, 1912. The railway company based its 
case largely upon the sale by Sir William Mortimer Clark for 
$25.1 Hill, and the evidence of its two experts, Mr. Sydney Small 
and Mr. Mel fort Itoulton. I loth of these witnesses are men of 
large experience, whose opinions are of much weight ; hut. in my 
opinion, their evidence was much weakened by a too strict 
adherence on their part to the Clark sale. These witnesses took 
the position that there was a sale of an undivided one-half 
interest in October. 1910, for $25,000; that there was no sale on 
Wellington street near the property between that date and the 
14th February. 1912; and that there was no increase in value 
between those dates. For those reasons they valued the claim 
ants’ interest at the same figure. They failed to take into 
account other sales tlr t were proved to have taken place in the 
neighbourhood, though not on Wellington street, and particu
larly the sale on the south-east corner of Peter street and Mercer 
street, about eighty feet away from Wellington street.

The expert witnesses for the claimants were F. J. Smith and 
F. It. I’oucher, also men of considerable experience. Mr. Smith 
put the value of the whole lot at $500 a foot for the northerly 
loo feet on Peter street, and $450 a foot for the remaining 118 
feet. Mr. Poueher put it at $450 a loot throughout. A sale 
was proved to have been made to a Mr. Wilson in April, 1912. 
two months after the date in question, of the south-east corner 
of Peter and Mercer streets. This had a frontage of 80 feet 
on Peter street by a depth of 112 feet. On this lot were some 
old houses, which were of little value, although the rentals they 
brought in would assist a purchaser to carry along the property 
until lhi made a resale. This was bought by Wilson for $24,200, 
which is about $302 a foot for a depth of 112 feet, whereas the 
propel ty in question here had a depth of 179 feet. This sale, 
of course, took place after the location of the railway was 
definitely known ; but. if we are to believe Mr. Wilson—and 
I see no reason for disbelieving him—the question of a switch 
did not enter into the matter of the sale, although in the sub
sequent sale by Wilson, in Septemlier, 1912. of the same pro
perty for $30,000, the question of the switch was an element. 
This sale, together with others that took place in the same 
section of the city, between October. 1910, and February, 1912. 
convinced me that during this period property in that district 
improved considerably in value. It is true that on Wellington 
street west, between York and Spadina. no actual sale was 
proved to have taken place; but during this period rumours 
were current as to activities in this section of the city before it 
was definitely known that the railway company was acquiring 
properties for its line. I see no reason for depriving the claim-
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ants of any enhanced value caused by those rumours—the value 
is to he determined as of the 14th February, 1912; and if. before 
that date, those rumours enhanced the value, the claimants are 
entitled to the benefit. This was not seriously disputed in 
argument. Then th<‘ sale on Peter street of this 80 feet by a 
depth on Mercer street (a narrow street) of 112 feet, so elose to 
the property in question, for $302 a foot, influenced me very 
considerably even after making due allowances for the fact 
that the sale took place two months after the plan was filed. 
Then again, immediately opposite the claimants’ property, and 
on the north aide of Wellington street, is the Heward property, 
having a frontage of 161 feet on both Wellington and Peter. 
This is a square lot. In July of 1912. and before he was 
concerned in the arbitration at all or was asked to give evidence 
in it. and without any knowledge that lie would be asked to 
give evidence, Smith valued this Ileward property at $500 a 
foot on Wellington street. This valuation is. of eourse. nothing 
more than Mr. Smith’s opinion, but the faet that it was made 
quite independently of this arbitration, adds. I think, some value 
to the opinion he gave as to the claimants’ property.

The whole evidence led me to the conclusion that on the 
14th February, 1912. the silling or market value of the whole lot 
in question was. at least. #335 a foot on the Peter street front 
age: and, where the value of lands can 1m* closely determined, 
the practice has always been to allow a sum equivalent to ten 
per cent, of the value to be added thereto for the compulsory 
taking. See Nymonds v. The King (1903), 8 Can. Ex. C.R. 319. 
The ten per cent, added to this brought it up to #368.Ô0 per 
foot frontage on Peter street, and it was on this basis that the 
award was made. Whether or not this is a case where the value 
van be ascertained accurately enough to allow the arbitrary ten 
per cent, to Ik* added, may lie open to question; but, if it is not. 
1 am convinced tint the award based upon #368.50 per foot is 
not more than ought to be allowed, having regard to the law 
that it is our duty to consider the fact that it is a compulsory 
taking.

I am free to confess that the precise figure of #368.50 a fool 
was arrived at by a process of compromise with one of the arbi 
trators. I could not, at any time, descend to the figure which 
my colleague Mr. Drayton thought ought to Is* allowed, nor, on 
tin* other hand, could I climb to the height which my other 
colleague, Mr. Fleming, invited me to go, ami for some time it 
appeared that we should not be able to agree. After further 
consultation, however, Mr. Fleming saw his way clear to alter 
his opinion, with tin* result that he and 1 agreed upon an award 
based upon the figure mentioned, viz., $368.50 a foot on the Peter 
street frontage for the whole lot, or one-half of the claimants 
half interest therein.
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G. F. Shcpliy, K.C., and G. IV. Mason, for the railway com
pany. the appellants.

Glyn Osier, for tin* National Trust Company, the respond
ents, applied for leave to file an affidavit relating to a sale made 
since the award, referring to Rule 232 ( 1 ) of the Rules of 1913.

Sin piny opposed the motion, contending that the affidavit 
was inadmissible, citing R.S.V. 1900, eh. 37, see. 209, and lie 
Dari's and Janus Day D. IV. Co. 11913), 28 O.L.K. 544, at p. 
568.

The motion was refused, and the argument of the appeal 
was proceeded with.

G. F. Sin piny, K.C.. and G. IV. Mason, for the appellants. 
Evidence of sales of other lands in the vicinity, on the ground 
that they are ns inti r alios ai ta. is inadmissible: In re Small 
and St. Lawrcnei Foundry Co. ( 1890), 23 A.R. 543. Certain 
evidence which was admitted should have been rejected, 
upon the ground that it was only information concerning sales 
in the neighbourhood, gleaned from the general experience of 
estate agents, was not the fruit of personal knowledge of the 
transactions, and could not form a reliable basis of value. The 
learned County Court Judge says in his written reasons that 
ten per cent, was added to what he thought was the true value 
of the land in question, in order to arrive at the rate of $368.50 
per foot ; this should not have been done in this case : Symonds 

I In In, g 1903 8 « an i: C U 119, at p 382; Skeen i
Hampstead (1862), 1 11. & C. 358. at p. 365. The award was 
erroneous in awarding interest on the amount awarded from the 
date of the filing of the plan : In rt Clarlei and Toronto Grey and 
Bnuct /•’ W. Co 1909 . 18 O.L.R. 628; Ketckeson -/#,</ Can- 
ad in n Northern Ontario II. IV. Co. f 1913). 29 O.L.R. 339.

Glyn Osier, for the respondents, supported the award of the 
arbitrators for the reasons stated by the learned County Court 
Judge.

Mason, in reply.

November 3. The judgment of the Court was delivered by 
IIolHilNS, J.A. : Objection was made to the admissibility of 
the evidence of certain witnesses, on the ground that, while it 
professed to be expert testimony, it consisted only of informa
tion collected about sales in the neighbourhood, and was based 
on ideas flowing from the general experience of valuators and 
estate agents; not upon personal knowledge of the transactions.

The admissibility of evidence of the sales of other lands was 
also contested. Oil the ground that each was necessarily ns inttr 
alios acta. This is true in a sense, hut that maxim does not ex
clude matters which are in fact relevant to the question :n 
issue.
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ONT. The illustration in Rest on Evidence, 10th ed., p. 420, as to
the effect of a receipt from a third person, shews this. See 
also Wills on Evidence, 2nd ed.. p. 60; Broom’s Legal Maxims, 
7th ed., p. 732, note (/) and p. 735.

The issue, of course, is the value of the land taken : and
Trust Co. value is a relative term ; there must be some standard to which

it is related.
( 'anadian Where“Where the exchange of articles has reached such a degree

K. Co. of organisation and control that at a particular place the rate 
idgin*-j a *H clearly settled by the processes of trade and clearly communi

cated by an accepted mode—as in a stock or produce exchange” 
(Wigmore, (’an. ed. (1905), vol. 1, sec. 712, p. 810), then it is 
easy to settle the value by reference to the market, i.r., to ascer
tain the market value.

And, though each transaction in that market forms in strict
ness res inltr alios aria, yet, as proving a standard price or 
value of exactly similar articles, the result is treated as relevant 
to the question in issue, i.r., the v. lue of the thing itself.

In most of the I'nited States, sales of similar properties are 
regarded as admissible evidence, in the absence of any market 
value ; in Culbertson ami Blair Packing ami Provi
sion Co. v. City of Chicago ( 1884), 111 111. 651, and Lanquist 
v. City of Chicago (1902), 20(1 III. 69; in Massachusetts, Paine 
v. City of Boston (1862), 4 Allen 168, Sirk v. Enury (1903), 
67 N.E. Repr. 668. In New York the rule is different : .1 omit son 
v. Kings County Elevated H.W. Co. (1895), 147 X.Y. 322. 
But even there it has been held that a person claiming that his 
property has been damaged by the operation of an elevated rail 
way may prove that damage by reference to the general course 
of values in properties situated in the neighbourhood, and 
shew that his property has suffered either by actual depreci
ation or by failing to share equally in the benefits accruing 
generally to the vicinity in an appreciation of values. This was 
the opinion of the Court of Appeal in New York in the ease ot 
Ltvin v. New York Elevattd /»'./•*. Co. (1901), 165 X.Y. 572. 
where the decrease in value of “the Wall street corners near 
Broadway, namely, Hanover, William, Nassau, and Broad." 
was spoken of by the witness—the property in question being 
the north-east corner of Pearl and Wall streets.

In an earlier case, Langdon v. Mayor, etc., of New Yttrk 
( 1892), 133 X.Y. 628, the same Court admitted evidence of sales 
and purchases ci r property of the same general character 
and similarly situated, on the ground that it was the best oh 
tninahle under the circumstances, and therefore a departur- 
from the general rule was permissible.

In England the practice is, speaking generally, in accord 
a nee with that adopted in New York : Wills on Evidence, 2nd

3
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ed., p (>(> ; though his statement of the third exception, to be 
fourni lit p. (17, indicate* tlmt coinmunity of locality is some
times the foundation for evidence not otherwise admissible: 
Dm (inn. Hamit \. Kt nip (1825), 2 King. X.C. 102: /># ndij v. 
Simpson ( 185(>), 18 (Mi. 821.

lint in the ease of Slum v. Humps!tad, 1 II. & C. 258, cited 
in Phipson on Evidence, 5th ed., p. 270, the statement is from 
the dissenting judgment of liramwell. It., and deals only with 
the proper question to he put to an expert on land values. 
Martin, It., with whom Chief Karon Pollock agreed, gives his 
view thus: “All facts and circumstances which a fiord fair 
presumption or inference as to the question in dispute, and 
which may fairly and reasonably aid the jury in arriving at the 
just and true conclusion, are admissible, and . . . the true
prineiple is to extend rather than restriet the admissibility of 
evidence.”

In Dodds v. South Shit Ids I'nion, 11895] 2 (j.K. 122. Lord. 
Ksher, M.R.. on the question of the ratable value of a public- 
house. states as his opinion that the proper method of arriving 
at the value of inhabited houses or business premises is “by 
inquiring what rent is given for similar premises in similar 
positions in the same place:” and the other Judges. A. L. Smith 
and Rigby, LL.J.. express the same idea in different terms.

In (’arhrrighl v. Snlroahs I’nion, | I8!f!f | 1 (J.K. (>l>7, 11200] 
A.C. 150, the head-note of the case in the House of Lords is, 
that in assessing the value of a licensed public-house, evidence 
of the existence of the license and the amount of trade “is 
always admissible, and may In* necessary where the ordinary 
evidence of market value by comparison with other public- 
houses is not to In* had.” 'I’llis ease is referred to in Phipson, 
5th ed.. p. 149. as authority for the admission in chief of evi
dence of the value of similar properties in the same neighbour
hood in proof of market value, ion rating and compensa
tion questions; and in the report Lord l)ave.v speaks of the 
Dodils ease as sanctioning the practice which had obtained in 
dealing with rating eases. Reference may also In* made to Su 
ntarg of Stall for Font pa Affairs v. t'harh sirorth Fitting d* 
Co., 11901] A.C. 272.

In Ireland, in a ease under the Land Law Act of 1881, it 
is said by Pa I les, C.K. ( O os ford \. Alexander, 11902] 1 I.R. 
129, at p. 142). that the Land Commission, being judicial 
oflieers. can receive evidence of the rents of and of the sums 
received on lettings of adjoining lands, if such lands are proved 
to Is* of the same quality as those of the farm under valuation, 
or if evidence be given by which the relative values of the farm 
can lie com pareil.

In Canada, so far as I am able to sir. there is little authority.
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Ill the Supreme Court “market value” is spoken of as evidenced 
by prior sales of the different parts of the property in question 
(see Dodge v. The King (1906). 38 Can. S.C.R. 149, at pp. 1 55, 
156) : and that has been applied by the Exchequer Court in Tin 
King v. Condon (1909), 12 Can. Ex. C.R. 27'». as covering evi
dence of purchases of j properties. That class of evi
dence was there admitted without objection, and its weight and 
value pointed out by the learned Judge.

Previous to the IJodds case, one aspect of the matter bad 
been considered in this Court in the case of In r> Small ami SI. 
Lawrence Foundry Co., 23 A.R. 543. The dissenting judgment 
of Maclennan, J.A., expresses tin* view that, where then1 Is no 
sale or lease of the property in question, it is legitimate to ex
amine the sales and leases of adjoining properties, i.r., across 
the street. The opinion of tin- majority of the Court—Ilagartv. 
C.J.O.. and Hurton, J.A., who do not profess to lay down any 
general rule ( pp. 546, 548)- was against the reception of such 
evidence.

1 think that the weight of judicial opinion, in cases of com 
pensation or the like, is to admit evidence of other sales, and to 
treat its weight, after cross-examination, as a matter for the 
tribunal to deal with. And. when Mr. Justice Burton points 
out that this class of evidence tends to raise “a multiplicity 
of collateral issues confusing the jury and acting as a surprise 
upon the parties.” I think he states the full extent of the 
objection to it. Evidence of previous sales of the same property 
is open to many, if not all, of the objections raised to evidence 
of sales of neighbouring properties, and may involve issues no 
less confusing—even if the sales are recent and under similar 
circumstances.

In these business days, in which it is possible by means of 
adjournment or of conference to guard against surprise, that 
element may be safely left to the discretion of the presiding 
Judge or to the arbitrators. I am not convinced that the issues 
raised are wholly collateral. It is rather that tin* evidence may 
be of no practical value without knowledge of the circumstances 
in each case: per Meredith. J.A., in IL Toronto Conservatory 
of Music and Governors of the University of Toronto 
14 O.W.R. 408. at p. 410. This is an objection to its weight 
rather than to its admissibility; and, as Wigmorc, (’an. ed„ 
yol. 1. sec. 463, points out, it is evidence which the commercial 
world perceives and acts upon.

No doubt, there are elements which such evidence must 
possess before it should lu» received. They are: substantial 
similarity in the conditions regarding the property; proximity 
of situation; and, where passible, a likeness in use or in polenti 
ality; and the sales should be recent and under reasonably lik- 
terms.

6330
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The rule in Massachusetts is thus expressed : “So similar 
in their situation, relative position and other circumstances 
bearing on their value, as to make the sale of them evidence 
which would properly guide the jury in estimating the value 
of the petitioner's land:" Daine v. Host on, 4 Allen 11)8, at p. 
170.

Oln y these arc matters which leave much to the dis
cretion of tin* tribunal, whose ruling in an ordinary case would 
be different from that in an exceptional case, c.g., where a race
course or an arena had to he valued.

Dealing with the case in hand, upon the referred
to in Hr Ki ti In son and Canadian .Sort turn Ontario H. IV. Co., 
Id D.L.It. 854. 2!» O.L.U. :M!I. 5 O W N. 36, I do not think that 
any of the sales, except one, can be said to afford any safe basis 
of value. They are not shewn to come within the limitations 
which I have stated, and similarity of conditions is not proved.

It is said that the sale and purchase of an undivided half 
of the property in question here is the only relevant fact. 1 
do not agree with this. It is evidence to establish a market 
value under l)ody< v. Tin King, anti. But, if the rule is 
adopted, as I think it should be, that the sales of similar and 
near-by properties may be admitted in evidence, it is not the 
only factor.

The award seems to rest mainly upon the comparison af
forded by the sales of the property on the corner of Peter 
and Mercer streets, about eighty feet north of Wellington street. 
Judged by this standard, and having regard to the probable 
increase in value during a short period before the location of 
the railway was definitely settled, it is not difficult to arrive at a 
value of ifrinfi a foot upon the Peter street frontage, on the 14th 
February. 1912. The difference in depth from Peter street is 
sixty-seven feet, or about fifty per cent, greater in favour of 
the respondents' lot. and is enough to allow an independent 
frontage on Wellington street of sixty feet. But the fair result 
of all the evidence, admissible or inadmissible, does not warrant 
an advance beyond #135 a foot, and indeed renders it doubtful 
whether that is not too high.

It is not necessary to consider the question of the admissi
bility of the evidence objected to as based merely on informa
tion about reported sales and transactions without any first
hand knowledge, as the award, to the extent I have indicated, 
may be supported without it.

Nor is it incumbent on us to determine w r the proper 
conclusion to be drawn from the reasons given by the learned 
County Court Judge is. that lie arrived at the rate of #168.50 
per foot by adding ten per cent, to what he thought was the 
true value of the land in question, or whether he merely in-

ONT

s. c.
1913

\ llK

Canadian 
Pacific 
It Co.

Ilodgtne. J. A.

5

3368

86



Dominion Law Repohtk. 115 D.L.R330 Dominion Law Reports. 115 D.L.R.

ONT. tended to indicate that, viewed as a compulsory purchase, the
S.C.
1913

rate of $368.50 per foot was justified, apart from that addition. 
It may not, however, he out of place to point that there
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is no express authority for adding ten per cent, except in one 
section of the Municipal Act. Mr. Justice Burhidge, in 
Symonds v. Tin King, 8 Can. Ex. C.R. 319. allows it as being 
usual in eases where the actual value of lands can he closely 
and accurately determined. It is said to he the practice in Eng 
land, though it does not seem to be accepted ns settled law.

Hod gin*, J.A. See Jtrvis v. Newcastle and (lateshcad Water Co. (1896), 13 
Times L it. 14. Mr. Cripps, a great authority upon Compensa
tion. speaks of it as “only justified as part of the valuation and 
not as an addition thereto:” 5th ed., p. 111. Arnold on 
Damages and C nsation, in his work published this year,
adopts this statement (p. 230.) Both these questions can be 
left to be settled when they arise in such a way as to require 
determination.

The appeal should be allowed to the extent of reducing the 
award to a basis of $335 a foot on the Peter street frontage of 
218 feet, one-half of a total of $73.030, or $36.515. No costs
of the appeal. Following lie Ketcheson and Canadian Xorthern 
Ontario It. IV. Co.t 13 D.L.R. 854. 5 O W N. 36. 29 D.L.R. 339. 
the direction as to payment of interest should be stricken out of 
the award.

Appeal allowid in part.

QUE REX v. DICK
Qiiffcir Court of Aim/’* Hnirh [Criminal Sitlr), Pouliol. •/.

K. It
1013

Xocrmbrr «1. 1913.
1. ( Kl MINAI. LAW I* II M—71) — FOHMKH JIXH'ABUY— l*RIOK WM II XKl.k ON 

IIABKAH CORIM 8.
An indictment may regularly In* lai«l at llu* instance of tin* Attornex 

Mènerai against a person who liait Inm-ii arrested for the same offence 
in proceedings before a magistrate, hut wlto had Is-en set at liberty on 
it writ of habeas corpus allowed for irregularities in esHcntitil parts of 
the proceilure Is-fore magistrates and not on the merits as to comic

Statement Motion to quash an indictment on the ground that the 
accused had already been discharged under lia In as corpus in 
regard to the same offence.

The motion was refused.
Mcthot, and (lirouard, for the accused.
,/. K. Perrault, K.C., Deputy to the Attorney-General, for the 

( 'row n.

1‘lMlliol. J Pol'MOT, J. :—The accused claims that the finding by tin- 
grand jury of a true bill on an indictment against him should In-

7
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declared null and void on tin* ground that In* had already been QUE
discharged by a judgment rendered on 25th April under a writ jV M
of habeas corpus. UH.j

Assuming that there was before that Court legal proof of the -—
discharge of the accused on the habeas corpus proceeding, it 
does not follow that he would have been acquitted. The judg- Dick

ment cited on this motion sets up that the writ of halo us corpus “^7T
was sustained on the ground of failure to observe an essential 
form in the procedure before the justices of the peace. The 
motion does not attack the legality of the imprisonment of the 
accused; it merely attacks the right of the grand jury to pass 
upon an indictment because of the prior judgment under the 
halo as corpus in question.

In the case of Eno, 10 (jue. L.R. 170, the accused after having 
been set at liberty under the writ of habeas corpus was arrested 
the second time and brought before the magistrate who pro
ceeded <lt novo with a preliminary hearing, lion. Mr. .lustice 
Tessier sustained a second writ of habtas corpus and declared 
void the second warrant of arrest, for the reason, among others, 
that the accused, having been set at liberty under the first writ 
of habeas corpus, could not be arrested a second time for the 
same offence by the same magistrate.

The accused cites in support of his argument art. 11 of the 
habeas corpus statute (Rev. Stat. Lower Canada, eh. 95). Let 
us examine this statute. It does not say that the person accused 
is not legally subject to prosecution for the crime of which In
is accused, but only that he cannot be imprisoned the second 
time for the same offence, excepting, however, these two cases in 
which further imprisonment might take place, that is to say 
(a) if the accused had furnished bail for his appearance the 
Court which accepted the bail may order his imprisonment: b i 
if the accused has not given bail any Court having jurisdic
tion, before which the matter is brought, may order imprison
ment for the same offence.

The Court of King's Bench, having the ease regularly before 
it. is free then from any inhibition imposed by this see. 11.

As stated by Lord Mellish in the case of the ('along of Hong 
Kong, sec. 11 of the Colonies Act (in precisely the same terms
as ours) cannot be construed as preventing a new proe... ling
for tin- same offence except where the judgment in a habeas 
corpus proceeding is based on the merits as to conviction rather 
than on the failure to observe prescribed formalities in pro
cedure.

In the motion biff ore this Court the accused, Dick, does not 
complain of a second imprisonment, but of an indictment 
specially laid by the Attorney-General under a special provi
sion of the statute, not before a justice of the peace, but before 
a grand jury.
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QUE. It cannot he said that the indictment tries him again for
K. B. 
ISIS

the same offence, there is nothing to establish this in the brief. 
No provision of the law prevents the laying of a second informa-

Rkx

Dick.

tion hut only goes to the imprisonment of the accused on the 
faith and authority of the proceedings already declared illegal 
and void.

Pouliot. J. I'nder the authority of the statute (Cr. Code 1906, sec. 873), 
the Attorney-General has preferred before the grand jury an 
indictment for forgery against the accused. The grand jury 
has returned a true hill on this indictment. The direction of the 
Attorney-General in this proceeding and the special authority 
of his deputy, are not disputed hv the motion to quash.

It appears from the allegations of the motion that the 
accused has Ix-en set at large by virtue of the judgment in
the habeas corpus ........... ding and it is presumed that he was
still at large when the indictment so preferred was found 
against him by the grand jury.

Now see. 870 of the Criminal Code provides that when any
one. against an indictment lias been duly preferred and
has been found, is still at large and does not appear to plead to 
such indictment, the Court may issue a warrant for his appre 
hensioii which may lie executed in any part of Canada.

If then, under the findings of the grand jury, the accused 
has been imprisoned, it is not by virtue of the proce< which
formerly took place by way of halo ns corpus.

The contention of the accused is that the Attorney-General 
has not the power to lay against any person (who may have 
been arrested for an offence, hut subsequently set at liberty by 
way of halnas corpus) an indictment based on the same offence 
before the grand jury. To admit this principle would render 
impossible the prosecution of criminals and the application of 
our criminal laws. No law, no provisions of our statutes, would 
warrant the Court in declaring null and void, on any such 
broad ground, the indictment laid by the Attorney-General be
fore the grand jury and upon which there has been found a true 
hill against the accused.

Motion refust <1.

CAN. Re COMPANIES INCORPORATION.

8. C.
1913

Supreme Court of Canada. Sir Charles Fitzpatrick. CJ„ ami Paries, 
Idinylon. Duff, Anglin, ami Hnxlcur, JJ. October 14, 1913.

1. Constitutional law (I II A 3—195)—Corporations and companies— 
Federal charter—Provincial license.

A company created by a Dominion charter under the provision* of 
the Com pa nie* Act ( Canada ) may be required by the law* of any 
proviuee to take out a liefii*e in that province a* an extra-provincial 
eorporation. and to pay the ineidental license fee, la-fore carrying on 
hu*ine** within the province.

8
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2. COKVORATIONH A.XTI COXICXXIKS lülll III BroVIXI'IAI. CHARITR*—K\ CAN.
THA-TEBHITOKIAL OPERATIONS. -------

A coinpanv «’rented h\ ii |imvinvi«il charter under tin* provision* «if S.C. 
tin* Companies Act «if liny provint1!» of Cumula i- not necessarily n»- 11*13
stricted to tin» incorporating province a* the urea of tin» compiiny’* —
operations. He

( 'on VAX i kn
Rkpkrknce by tin (ioveriior-( m-ihih l-iii-counoil of questions IxrJ^.H,A

respecting the incorporation of companies to the Supreme Court ----
of Canada for hearing and consideration, pursuant to the Sup- statement 
renie Court Act (Can.), R.S.C. 1906, eh. 139, sec. 00.

Tin- questions so referred to the Court were the follow 
ing:—

1. What limitation exists under tin- British North America Act. IStiT. 
upon tin» power of the provincial legislatures to incorporate companies'.'

What is tin» meaning of the expression “with provincial object*” in 
see. 02, art. II. of the «nid Act? I* tin» limitation thereby defined terri 
torial. or «bn»* it have regard to tin» character of the power* which max 
1st conferreil upon companies locally ineor|s»ruted. or xxhat otherwise is 
the intention and elfcct of the saiil limitation?

2. lia* n company incorporated hy a provincial li»gi*latttrc under the 
powers conferred in that behalf by *ec. 02. art. II. of the Itriti*! North 
America Act. 1807, power <ir capacity to <lo business ottt*i«lc of tin- limits 
of the incorporating prox'incc? If so. to xxhat extent ami for xxhat pm

Has a company ineorp«)rnti»<l hy a provincial legi*lature for the pur
pose, for example, of buying and wiling <ir grinding grain, the jaiwer or 
capacity, by virtue «if *uch provincial incor|Hiration. to buy or s«-|| or 
grim! grain «uit*i«le of the incorporating province?

3. Ha* a corporation constituted hy a provincial legislatin'!» with |mxver 
to carry on a lin» insurance business, there being no stated limitation as 
to the locality within which the business may Is» carried on. |tower or 
capacity to make ami execute contract*:-

l«l within tin» incorporating province insuring propertx «aitsiib» of 
the province;

tbi ontsiflc of tin» incorporating province» insuring property within 
th« province;

i« i outside of tin im»or|Mirating prmince insuring property «mtside 
of the province?

I la* such a corporation poxver or capacity to insure propertx situate 
in a foreign country, or t«i make an insurance «•«mtract within a for«-ign

Do the answers to tin foregoing im|tiiries. or any ami xxliich of them, 
depend ii|Min whether or md tin» owner of the pro|a»rty or risk in-ureil is 
a citizen or resilient of the incorporating province?

4. If in any or all of the above incut ionc«l cases, lo), i h i ami i> i. the 
aiisxvcr Is» m»gutivc. xvoulil tin» corporation have throughout Cumula the 
poxver or capacity im»ntioneil in any ami xxliich «if the sai«l cas«»s. on 
availing itself of the Insurance Act. 1010. R ami In Kdw. VII. ch. 32. 
sec. 3. sub-sec. 3?

Is the *ai«l enactment, tin» Insurance Act. I0|o, <»h. 32. see. 3. sub 
s«»c. 3, inira riren of tin» l,arliann»nt of Canada?
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f>. Can tin* powera of a company incorporated by a provincial h-gia- 
lature In- enlarged, and to what extent, either a* to locality or objects by

oil the Dominion Parliament?
(fa) the legislature of another province?

0. Has the legislature of a province power to prohibit companies in
corporated by the Parliament of Canada from carrying on business within 
the province unless or until the companies obtain a license so to do from 
the government of the province, or other local authority constituted by 
the legislature, if fees are required to lie paid upon the issue of such 
licenses?

For examples of such provincial legislation, see Ontario, (13 Viet. eh. 
*24: New Brunswick. Cons. Stats.. 1003, ch. 1H; British Columbia. 5 Edw. 
\ II. eh. ll.

7. Is it competent to a provincial legislature to restrict a company 
incorporated by the Parliament of Canada for the purpose of trailing 
throughout the whole Dominion in the exercise of the special trading 
powers so conferred or to limit the exercise of such powers within the 
province?

Is such a Dominion trading COW pan g subject to or governed by the 
legislation of a province in which it carries out or proposes to carry out its 
trading powers limiting the nature or kinds of business which corpora
tions not incorporated by the legislature of the province may carry on, or 
the powers which they may exercise within the province, of imposing con
ditions which are to lie observed or complied with by such corporations 
before they can engage in business within the province?

Can such a company so incorporated by the Parliament of Canada In- 
otherwise restricted in the exercise of jts corporate powers or capacity, 
and how. and in what respect by provincial legislation?

Argument Newcombe, K.C., and Atwater, K.<\, for the Attorney-Gen
eral of Canada.

Xesbitt, K.C., La ft air, K.C., Aimé Geoff ri on, K.(,\, and 
('hristopker C. Robinson, for the Provinces of Ontario, Quebec, 
Nova Scotia, New Brunswick, Prince Edward Island and Mani
toba.

S. tt. Witods, K.C., for Alberta and Saskatchewan.
Chrysler, K.C., for the Manufacturers' Association of

Canada.

son.wt*. Fitzpatrick, C.J. :—The first two questions in this reference 
can be dealt with together, and this has been done by counsel 
in argument.

To those two questions my general answer is: The words 
“provincial objects” in sec. 92 (11) are intended to be 'restric
tive; they have reference to the matters over which legislative 
jurisdiction is conferred by that section, s.e., matters “which 
are. from a provincial point of view, of a local or private nat
ure”: Lord Watson, Prohibition Case, [18961 A.C. 348, at 359.

The Parliament of ('anada can alone constitute a corpora
tion with capacity to carry on its business in more than one
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province. Companies incorporated by local legislatures are 
limited in their operations to the territorial area over which 
the incorporating legislature has jurisdiction. Comity cannot 
enlarge the capacity of a company where that capacity is de
ficient by reason of the limitations of its charter or of the con
stituting power. Comity, whatever may be the legal meaning 
of the word in international relations, cannot operate between 
the provinces so as to affect the distribution of legislative power 
between the Dominion and the provinces under the British 
North America Act.

This does not imply that a provincial company may not, in 
the transaction of its business, contract with parties or corpora
tions residing outside of the province in matters which are an
cillary to the exercise of its substantive powers. I use the -terms 
“substantive” and “ancillary” as descriptive of the two classes 
of powers inherent in the company, as these are used in the 
judgment of the Judicial Committee in City of Toronto v. Can
adian Pacific Railway Co., 11908] A.C. 54.

It was contended on behalf of the provinces that a distinc
tion must he drawn between trading companies or companies 
which simply buy or sell commodities, and companies such as 
manufacturing industries, the incorporation of which contem
plates a physical existence within the province; hut if the view 
above expressed as to the capacity of the provincial company 
is correct, no distinction can lx1 made. In both cases, the sub
stantive functions of the company must be confined to the in
corporating province ; but as incidental or ancillary thereto 
such provincial company would not be precluded from entering 
into contract with persons or corporations l>eyond the province, 
or suing or being sued in another province.

The answer to the third and fourth inquiries respecting in
surance companies is covered by the opinions expressed by me in 
the Ottawa Fire Insurance Co. v. Canadian Pacific Railway Co., 
39 Can. S.C.R. 405.

The Parliament of Canada alone can constitute a corporation 
with powers to carry on its business throughout the Dominion ; 
Colonial Building Co. v. Attorney-General of Quebec, 9 App. 
Cas. 157, and two or more provinces by joint action, whether 
by comity or otherwise, cannot extend the powers of a provincial 
corporation so as to cover the field assigned by the British North 
America Act to the Dominion.

Ques. 5. Ans. : Distinguishing between comity and capacity 
it follows from the view’ above expressed of the limited capacity 
which the province can confer, that neither another province 
nor the Dominion can enlarge by consent or comity the capa
city which a company has received from the incorporating 
province.
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CAN. ljues. ii mid 7. Ans. : The .right of the province to restrict
I lie o|H‘rations of the Dominion companies by the imposition 
of a license fee was based upon the decisions of Rank of Tor
onto v. Lambc, 12 App. ( Vis. .">75 ; Bn wtrs* ami Maltsti rs’ Assad- 
at ion y. Attorney-fit m rat for Ontario, 118971 A.(\ 281, at p. 
28. and the Manitoba Lin ns< llohh rs' Cast, [1902] A.C. 78, 
and these cases are undoubtedly authority for the exercise of 
the licencing power where the license is a bonâ fith exercise 

Fitzpatrick, c.j. 0f j|„. taxing power of the province ; but it was clearly estab
lished by the case of La Cit llyttranliqm <h St. français v. 
Continental Unit ami Liyht Co., [1909] A.C. 194. that a pro
vince caniKA exclude n Dominion company from its territory 
and it cannot do indirectly what it is precluded from doing dir
ectly. and to require a license to be obtained not for revenue 
purposes, but in reality to shut out the operations of such cor
poration. is not within the power of the provincial Parliament. 
The province might well require that foreign corporations 
should lie registered and tile evidence of their corporate powers, 
names of officer» and other details respecting the internal af
fairs of the vimipany for registration purposes, and impose pen
alties for non-compliance with such legislation by way of fine; 
but such legitimate exercise of its powers is quite a different 
thing from législation which, under the disguise of a license re
quirement. is intend'd to prevent, or has the effect of pre
venting. the operation of foreign companies within the terri
tory of the province.

itatu-a, j. Davies, J. ;—My answer to the first question is that the limi
tation contained in the words “with provincial objects'* is a 
territorial one and also one controlled as to subject-matters by 
the ambit of the legislative powers of the province as defined 
in sec. 92 of the Act. My answer to question two (2) is in the 
negative, except with regard to such incidental business as may 
Is* necessary to carry out the functional powers conferred upon 
the companies.

To each and all of the questions number 8. my answer is 
in the negative.

I answer questions 4 and 5 in the negative.
As to questions fi and 7, it is difficult, if not impossible, to 

answer these questions categorically. Much necessarily depends 
upon the form of the enactment passed by the local legislature. 
“Direct taxation within the province in order to the raising of 
a revenue for provincial purposes” is one of the enumerated 
powers assigned provincial legislatures. Legislation, therefore, 
the bonâ fitlt object of which is such direct taxation within the 
province would, of course, be intra vins even when laid upon 
Dominion companies. In the cases of Bank of Toronto v
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Lam In, 12 App. Cas. Ô7Ô. hikI II rt in rs’ and Maltstii's’ Associ
ation v. Attorn* u-(li in ral for Ontario, |1S!)7| A.C. 231, tin*
.Judicial Committee have laid down tin- principles which should 
govern in eases where provineial legislation attempts to lay 
taxes upon Dominion eompanies, and I do not see how I van 
usefully add on a reference such as this, anything to wlmt their 
Lordships have already said on that subject. My present op
inion is that local taxation of a Dominion company otherwise 
valid, would not he rendered invalid merely hy a provision re
quiring the payment of tin- tax as tin- condition of the company 
carrying on its business in the province.

My formal answer indicates the nature, character and ex
tent of the restrictions, if they may he so called, which the local 
legislatures may, in my opinion, put upon the exercise hy 11n- 
Dominion companies of their powers within areas.

I DI NOTON, J. :—I would group questions one and two to- idmgiwi, J.
get her, and for answer thereto say :—

A provincial legislature cannot incorporate a company to 
do any of the things which lie within the exclusive power of 
Parliament enumerated in section hi of the British North 
America Act, and hence cannot he " provincial objects, hut its 
corporate creations have ea-li inherent'.y in it. unless specifically 
restricted by the conditions of the instrument creating it. tin- 
power to go hex olid the limits of the province to do business 
lor such purposes and transactions as a re needed to give due 
effect to 'the business operations of the company so far as within 
the scope of wlmt they were created for, and the comity of na
tions will permit them.

And if they In- formed for the purpose of buying and selling 
grain, they can do so in any place where their business will 
carry them, and the comity of nations permit them. And those 
formed to grind grain, can, subject to the like limitations, 
grind it where deemed desira hie.

As to the question No. d. I answer in the affirmative; pro
vided no restriction against the corporation doing so has been 
placed in the company's charter, and no prohibition in the for
eign state or province where contracting. Citizenship cannot 
affect the matter unless by reason of some such restriction, or 
by reason of Parliament, by virtue of its power over aliens and 
naturalization, having legislatively intervened for such purpose.

As to question No. 4. my last answer renders it unnecessary 
to answer it save as to the sub-question, and in answer to that 
I submit the section may be held to hi- so completely ultra rir<s 
as to render it entirely inoperative. It may be. however, that 
it is capable of being read as a prohibition of alien or foreign 
companies, which Parliament hy virtue of its powers over aliens.
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desired to prohibit unless xvlien licensed ; or it may In* operative 
Iix virtue of some possible conditions of fact of which we are 
not informed, relative to pre-confederation companies. Any
thing of that nature may involve so many limitations and quali- 
cations as to render any answer worthless or worse, as being 
possibly prejudicial to companies that may lie concerned.

To question No. 5, 1 answer. “No.”
As to question No. (>, I answer that as to companies incor

porated by the Parliament of Canada, their rights must depend 
upon whether incorporated by virtue of the paramount and ex
clusive powers of Parliament over the subject-matters enumer
ated in sis*. 91 of the British North America Act. or upon the 
residual powers of Parliament.

If upon the former there can lie no prohibition properly 
so-called though they an* subject to din*ct taxation which may 
possibly assume a licensing form.

But. if dependent upon the residual powers of Parliament 
they must conform to the laws of the province which liax'e been 
duly enacted within the exclusive powers of the provincial legis
lators. and not vetoed by the Dominion authorities.

When the veto power has not been exercised in respect of 
any provincial enactment, infra tins, the Dominion must In* 
held to have gix'cn its irrevocable sanction thereto so effectually 
that Parliament by virtue of its residual power cannot over
ride same.

As to question No. 7.
In answer to this question. I know of no incorporate bodies 

xvhich can lie distinguished in their legal capacities and powers 
by any such term as “trading companies.” Such corporations 
as fall within the enumerated powers of Parliament are en
titled to the rights it may have given them. All others must 
conform with the laws of the province duly enacted within the 
enumerated powers given by sec. 92 to the exclusive legislative 
authority of the provinces, and not disallowed by the veto 
power.

Duff, J. I think a province can confer upon its companies 
the capacity to acquire rights and exercise their powers ( in 
respect of matters n to the business of the company),
outside the province, so long as tile business when looked at as a 
whole as that of an incorporated company (in connection, that 
is to say. with the capacities and powers of the company so 
exercisable beyond the limits of the province) is still a “pro
vincial” business. Whether in any particular case that is or is 
not so is a question to In* determined according to the circum
stances of that case.

Assuming the business of the company to In* prima faeù pro-

7
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vineial in tin* sense indicated in fin* reasons given tor the an
swers to questions 1 and 2, I think it is not necessarily incom
patible with that restriction that tin- company should make and 
execute contracts of the kinds and in the circumstances indi
cated in sub-paragraphs fa), (b), and (c).

Questions 2 and 2: The answer to the question in the second 
paragraph is ‘ Yes." ami in the third paragraph "No."

Question 4. "If any or all of the above-mentioned cases 
(a). (/>), and (c) the answer be negative, would the corporation 
have throughout Canada the power or capacity mentioned in 
any and which of the said eas<-s on availing itself of the Insur
ance Act, 1910, 9 and 10 Kdw. VII. eh. 22. sec. 2, sub-sec. 2?

"Is the said enactment, the Insurance Act, 1910, eh. 22, 
see. 2, sub-sis*. 2, infra vires of tin* Parliament of Canada?”

Since my answer to the previous questions is in the affirma
tive the necessity for answering the question in the first para
graph does not arise. In answer to the question in the second 
paragraph. Since the main enactments of the Insurance Act 
are ultra vires the ancillary provisions fall with them.

Question 5 :—
Vail tin- powers of a compaii) inr<>r|»onito<l by u provincial legislature 

Ik* enlarged and to wliftt extent, either a* In locality or object* by
(#H tlm Dominion Parliament?
(fc) the legislature of another province?

My answer to the question in par. </1 is that tin- Dominion 
Parliament cannot do so under its general powers.

The effect of declaring a local work to be a work for tin- 
general advantage of Canada upon the jurisdiction of the Dom
inion Parliament in relation to the powers of a provincial com
pany by which it is owned and worked was not argued, and I 
express no opinion upon it.

As to par. (b) my answer is in the negative.
Questions fi and 7 : As to companies incorporated or exercis

ing powers eonferred by the Dominion Parliament under the 
authority of 'the enumerated heads of sec. 91, I do not think I 
could usefully attempt to answer eiiher of these questions, ex
cept in relation to some specific Dominion enactment passed 
or

As to companies incorporated under the general authority 
of the Dominion to make laws for the peace, order and good 
government of Canada, and possessing powers eonferred in ex
ercise of that authority my answer to the 6th question is “Yes."

As to the 7th question : Referring to the sole concrete 
point discussed lieforc us in relation to such last-mentioned com
panies it was Ï think competent to the British Columbia Legis
lature to enact secs. 129, 152, 167 and 168 of the British Colum
bia Companies Act (ch. 29. R.S.B.C.) ; and that those enact
ments are operative with respect to trading companies (carry-
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ing on business in tin* province within tin* meaning of tin* Act1 

incorporated under flu* Dciiinion Companies Act for carrying 
on any business which if carried on in a single province would 
not lie subject to the exclusive jurisdiction of the Parliament 
of Canada h.v force of one or more of the enumerated heads of

Anglin, j. Anolin, •!.. gave the following answers to the questions sub
mitted :—

(1) The Legislature of a Canadian province cannot validly 
incorporate a company which

• (a) is expressly empowered to exercise its activities in any
other part of Canada or abroad, or

b) is empowered to carry on works or operations within 
the enumerated legislative powers of the Dominion Parliament, 
or business or affairs “unquestionably of Canadian intercut 
and importance.“

The latter limitation—(b)—is expressed in clause 11 of 
sec. !I*J of the British North America Act in the words “with 
provincial objects. ”

12) Yes—subject to the general law of the state or pro
vince in which it seeks to operate and to tin- limitations im- 
posed by its own constitution, hut not “hv virtue of (the powers 
conferred by its) provincial incorporation.”

(3) (#1) and («•). Yes. unions forbidden by its constitution 
to insure such property.

(6) Yes.
The nationality or residence of the owners of the property 

insured is not material to these answers.
(4) Tin* answers to question (3) being affirmative, it ls*- 

eomes unnecessary to deal with the first part of question No. 4.
In regard to the second part of question No. 4. as amended, 

except in so far as it deals with companies incorporated by or 
under Acts of the legislature of the late Province of Canada 
which were not confined in their operations to territory not 
wholly comprised either within the Province of Ontario or the 
Province of (Quebec. sub-sir. 3 of sec. 3 of the Insurance Act. 
1910, is ultra vins of the Parliament of Canada.

(5) (a) No. (6) No.
(». Ye»—if the real and primary object of the provincial 

legislation In* the raising of a revenue or the obtaining of in 
formation (such, #.</., as the designation of a place at which, or 
a person on whom process may Is* served within tin» province 1 

“for provincial, local or municipal purposes.”
No—if the real and primary object Is- to requin* the com 

pany to obtain provincial sanction or authority for the exercise 
of its corporate powers.
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i 7) As to the first part : No.
As to the second part: The Dominion “trading company" 

is not “subject to or governed by legislation of a province 
limiting the nature or kind of business which corporations not 
incorporated by the legislature of the province may carry on 
or the powers which they may exercise within the province."
The validity of provincial legislation “imposing conditions to he 
oliservcd or complied with by Dominion trading companies be
fore they engage in business within the province" may In- 
tested by the criterion stated in answer to question No. (».

It is practically impossible to anticipate every conceivable 
form in which provincial legislation directly or indirectly re
strictive may be enacted and it would, therefore, seem to be ad
visable to refrain from attempting to answer the third part of 
this question.

The answers to question No. (i and to the latter half of tin- 
second part of question No. 7 are not to he taken as intended to 
he exhaustive.

Brodki k, •!.. gave answers to the different questions as fol- Brodeur, j. 
lows :—

(1) The British North America Act has assigned in see.
92, sub-see. 11, to the provinces the power to incorporate com
panies with provincial objects.

That restriction should not be interpreted with reference to 
any territorial limitation of their capacities: but it has refer
ence to 'the distribution of the legislative powers between the 
Parliament and the Legislatures.

(2) Yes, subject to the laws of the country or province in 
which it seeks to operate and subject to the limitations im
posts I by its own constitution.

(3) (a), (/>) and (<•) : Yes. subject to the laws of the country 
or province in which it seeks to operate.

The nationality or residence of the owner of the property or 
risk insured is not material to these answers.

(4) My answer to question No. 3 being affirmative, it be
comes unnecessary to deal with the first part of the question.

In regard to the second part of this question, the sub-sec. 30, 
sec. 3, of the Insurance Act of 1910 is ultra vires of the Parlia
ment of Canada.

(5) No.
(6) Yes.
(7) Assuming as the question does that a trading company 

can he duly incorporated by the Parliament of Canada, 1 say 
that those companies are subject to the provincial laws enacted 
under section 92, British North America Act.

A nsu'ers accordingly.
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CAN. STEPHENSON v. GOLD MEDAL FURNITURE MANUFACTURING CO.

(Decision No. 3.)

Supreme Court of Canada. Sir Charles l'it:/mt, iek, C.J.. ami lia ries. 
Idington. I a filia, ami It rod ear. ././. October 21, I# 1.1.

I. AITKAI I § 11 A—35 }—.ll KISIHII ION ÜKSIKH ul Kl KTIIKK HIKM TIONN
—Final .irman xT—Si rw- MK ('m hi Act, R.M.C. I1I0U, ni. 131*. 

Where, prior to the iimcmlmviit. in 111 1.1. to -tee. 2 le) of the Sup- 
reme Court Art. lt.S.t ", IlMMi, eli. I 111. jinlgineiil'» were remleretl main 
laining »n action oil a IniihI by wliivli two of the «lefeiulant* were 
ordered to pay to the plaint ill's an amount not exceeding that secured 
by the IniiuI to lie aseertained upon a reference to the master and fur 
tlier directions were reserved, and as to another defendant, recovery 
of the same amount, to In* ascertained in the same manner, was 
ordered, lint there was no reserve of further directions, the last 
mentioned defendant has no right of appeal to the Supreme Court 
of Camilla as such judgment did not finally conclude the action, and 
was not a final judgment within the meaning of section 2 (c) of 
the Supreme Court Act. prior to the amendment by the statute .1 & 
4 (Jen. V. cli. 51.

| If oral M uaieipalit ft of Morris \. I.oadoa a ad Caaudiaa Loan and 
I {fearg Co.. Ill Can. S.C.II. 4.11. followed ; Ex jairle Moon. II (J.lt.D. 

•127. distinguished: Clarke \. Ooodull, 41 Can. S.C.II. 2H4 ; and 
Crmrn Life las. Co. v. Skinner. 44 Can. 8.C.R. dill, referred to: and 
sis* Windsor etc. Co. \. Selles. I D.L.R. 150 and .100; Selles \ 
Hrnsellinr. 2 D.L.R. 7.12 and II D.L.R. 541 ; Hold Medal V. Stephenson 
i No. 21. HI D.L.R. 1. 2.1 Man. L.R. 1511. appeal therefrom quashed.|

Statement Motion to (plash an appeal by I lie defendant Telia Stephen
son from the judgment of the Court of Appeal for Manitoba. 
23 Man. L.R. 159, reversing tile judgment of Metcalfe. J., at the 
trial, by which nonsuit was entered in the aetion against her, 
and declaring her liable for the amount of a bond executed by 
her in favour of the plaintiffs.

The action was on a guaranty by the defendants which had 
been given to secure the respondent company the indebtedness 
then existing and the future indebtedness of the Stephenson 
Furniture Co. towards the plaintiffs to the extent of $2.b00. 
The guaranty purported to In* signed by the defendants James 
Albert Stephenson, his wife. Telia Stephenson, and hy William 
Stephenson and Margaret Stephenson, father and mother of 
Janies Alliert Stephenson. At the trial the defendants moved 
for a nonsuit which was granted in respect to Telia Stephenson 
and Margaret Stephenson and judgment was entered against 
William Stephenson and James A. Stephenson with a refer
ence to the Master to take the accounts and ascertain the amount, 
if any, due by the Stephenson Furniture Vo. to the plaintiffs.

By the judgment now appealed from, rendered on March 
17. 1913 (prior to the amendment of see. 2 (r) of the Supreme 
Court Act. R.S.V. 190b, ch. 139, by the statute 3 & 4 Geo. V. 
eh. 51, defining the words “final judgment”), the judgment 
against Janies A. Stephenson and William Stephenson was

8.C.
191.1
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affirmed without variation, hut tin* judgment dismissing tin- ac
tion as against Tena Stephenson was reversed and the action 
against her maintained for the amount, if any. not exceeding 
.t2.(>00, which, on a reference to the Master to take accounts, 
etc., should lie found to lie due to tile plaint id's hy the Stephen
son Furniture Co. As to Telia Stephenson there was no reserve 
of further directions in the judgment appealed from.

< i ray so n Smith, for the respondents, supported the motion 
to quash the appeal on the ground that the judgment was not 
final. He cited Clarke v. Goodall, 44 (Jan. S.C.R. 2S4 : Crown 
Lift Insurance Co. v. Skinner, 44 Can. S C.R. Glfi; and Hit ml 
Municipality of Morris v. Tin London amt Canadian Loan and 
Agency Co., 19 Can. S.C.R. 434.

IV. L. Scott, contra, distinguished the eases cited in support 
of the motion, and relied upon Ex parti Moore, 14 (j.B.I). (127. 
to shew that the judgment appealed from was a final judgment 
in regard to Tena Stephenson and that, without any further ac
tion by the Court, execution could issue against her as soon as 
any liability was determined upon the Master’s report becom
ing absolute.

The Chief Jt stick : The motion to quash should be 
granted. Ex parti Moon, 14 Q.B.l). G27, has been considered; 
The Rural Municipality of Morris v. Tin London anil Canadinn 
Loan and Agency Co., 19 Can. S.C.R. 434. is followed.

Davies, .1. (dissenting) The judgment appealed from ad
judged that the judgment allowing a nonsuit as against Tena 
Stephenson be reserved and that the above respondent com
pany should and do recover judgment against her 
for thv amount, if any. dm- l»y 11n- Stephenson Furniture Co., Limited, to 
iliein not exceeding the sum of $2.000 i the amount of her guarantee) and 
that it Im‘ referred to the mantel- to take the aeeouutn and uncertain the 
amount due hy the Stephenson Furniture Co. to the respondents and 
that Tena Stephenson, appellant, should and do pay to the plaint ill's, the 
respondents above, that amount and costs.

There was nothing said about “further directions.” In my. 
opinion this judgment comes within the rule ami principle de 
termining what are “final judgments” laid down in the ease 
of Ex parti Moore, 14 (j.B.l). (>27. and is not at variance with 
any of our previous decisions in cases where further directions 
are reserved.

I would, therefore, dismiss the motion to quash the appeal.

IniNGTuN, J. :—Of the many decisions going to shew that 
the judgment herein is not a final judgment within the mean
ing of the Supreme Court Act, as it stood when this appeal was
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seems to cover the exact contention set up hy Mr. Seott in re
sisting the motion to quash herein which, it seems to me, must
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prevail with costs.

Axel.in, .1. :—This is not an action in the nature of a suit 
in equity within see. 38 (<•) of the Supreme Court Act. It is 
an ordinary common law action to enforce liability on a bond. 
In order to establish jurisdiction in this Court to entertain her
appeal, the appellant must successfully maintain that the judg
ment against which that appeal is taken is a “final judgment" 
within the definition of that term in the Supreme Court Act.

That judgment was pronounced on March 17, 1913. Cnder 
a series of decisions i lli/th v. Lintlsai/, 29 Can. S.C.R. 99: 
Coin n v. Evans, 22 Can. S.C.R. 331 ; llurtubist v. Ih smarh tin, 
19 Can. S.C.R. 092; Tai/lor v. Tin (fintn, 1 Can. S.C.R. tii>, it 
is clear that whatever right of appeal to this Court the appel
lant had when judgment was given against her by the Court >f 
Appeal has not been affected by the subsequent amendment 
of the Supreme Court Act changing the definition of a final 
judgment, which was assented to on dune 9. 1913.

Rut. in answer to the motion to quash the appeal on tin- 
ground that the judgment against the appellant, Telia Stephen
son. is not a final judgment, it is urged that, inasmuch as by that 
judgment further directions are not reserved and under it 
execution may issue without any further action bv the Cour*, 
so soon as the amount of the liability has been determined by 
the Master’s report becoming absolute i Man. K.B. Rules, Nos. 
983, and 992), this case is distinguishable from such cases as 
Clarkt v. (Sootlall, 44 Can. S.C.R. 284. and Tin Crown Lift 
Ins. Co. v. Skinner, 44 Can. S.C.R. 919.

In the trial Court judgment was awarded against two of 
the defendants, James Albert Stephenson and William Stephen
son. in these terms:—

Anil it is flirt her ordered and adjudged dial the plaint ill's do recover 
"judgment against the defendants .lames Alliert Stephenson and William 
Stephenson for the amount, if any. due hv the Stephenson Furniture Co., 
Limited, to the plaintilf not exceeding the sum o twenty-six hundred 
dollars ($2.1100). being the amount mentioned in the guarantee sued on 
herein and that it Ik* referred to the Master of this honourable Court to 
take the accounts and ascertain the amount due by the said Stephenson 
Furniture Co.. Limited, to the plaintilf.

And this Court doth further order and adjudge that tin- said .lames 
Alliert Stephenson and William Stephenson do pay to the plaintilf its 
costs of this action.

And this Court doth further order and adjudge that further directions
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and tliv cost* of tin- reference Is* reserved until itftcr tin* Master tlmll have 
made his report.
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101.1On appeal, that judgment wits affirmed without variation. 
As against Telia Stephenson the action had been dismissed .it 
the trial, hut, on appeal, this part of tin* judgment of the trial 
Judge was reversed and judgment was rendered against Telia
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Stephenson in the following terms:—
That the appellant, the alsive named plaintilf. should and do recover M \xi~i-

against the defendant Telia Stephenson for the amount, if any. due hy itkixii
the Stephenson Furniture Co.. Limited, to the plaintilf not exceeding the ,‘°-
sum of ifci.niio. and that it lie referred to the Master of the Court of \„î,iin".i
King's Bench to take the accounts afid ascertain the amount due hy the 
said Stephenson Furniture Co., Ltd., to the plaintilf: and that the said 
Tenu Stephenson shmihl and do pay to the plaintilf such amount and the 
pluintilf's costs of its action as against her in the Court of King's Bench, 
and that the said judgment in the Court of King's Bench lie amended nr 
cordiugly.

And this Court did further order and adjudge that the defendant. Terni 
Stephenson, do ami shall pay to the plaintilf its costs of appeal as against 
her forthwith after taxation.

It is difficult to iimlvrstiind why. as a result of the judg
ment of the Manitoba Court of Appeal, further directions 
should have been reserved in regard to her co-defendants and 
not in regard to Telia Stephenson, the liability fourni in each 
case being, apparently, the same in every respect. The differ
ence was probably due to mere inadvertence: hut that may not 
safely he assumed.

I agree with the appellant’s contention that, upon the judg
ment as entered, execution may issue against her as soon as the 
Master has made his report and it has become continued without 
any further order or direction of tin* Court. Moreover, she is 
not met with the difficulty which would have presented itself 
had the judgment in appeal been rendered by the appellate 
Court for Ontario, that, until tin mount of the liability is de
termined there is nothing to shew that it will reach the appeal- 
able figure (see Wcnt/cr v. I nit, 41 Can. S.C.R. 603). There 
is no monetary limitation ne right of appeal in Manitoba 
cases.

But, although it would he eminently unsatisfactory that an 
appeal should he entertained by this Court from a judgment 
under which it may be, for aught that appears before us. that 
nothing will ultimately he found to lie due by the appellant 
(the Master is to find the amount of the liability of the prineip.il 
debtor, if any)t I would be disposed to accept her contention 
that the judgment rendered against her in the Manitoba Court 
of Appeal is final within such authorities as h'.r parti Moon, 11 
(j.lU). 627; /{( Ah.ran,hr, |1892| 1 Q.B. 216; Hmson v. Altrin- 
chant I’rhan District Council, [1003] 1 K.B. *>47. and that it
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been defined in our statute as it was before the amendment of 
1913. The judgment against the appellant is similar to that

— sometimes rendered in tin* English King's llciieh Division for 
mm'mknkox H|1 aill0U11| j0 |H. ascertained by an official referee; see Snow’s 

iioi.it Annual Practice, 191.‘I, page (175.
Fvrsitiiw ^ similar judgment rendered in the Exchequer Court would 
Mam ka< - he final for the purpose of appeal to this Court under see. 82 of

TUBING
Co. the Exchequer Court Act ( R.K.C. 1906, ell. 140), which pro

vides that—
ii judgm«*iil slmll In* cuiiNhleml linal for the |iiir|tow* of Him wet ion if it 
ilctciTiiincM the right* of the partie*. except n* to the amount of «lamage* 
or the amount of liability.

Hut, in contrast to this special provision applicable only 
1o "< from the Exchequer Court, from which, as a final
Court, this Court is the immediate tribunal, we had,-
before tin* recent amendment, a declaration in the Supreme 
Court Act that in tin* rases of appeals from tin* provincial 
Courts, which normally come to this Court only after the judg
ment of the Court of first instance has been dealt with by a 
provincial appellate Court, final judgment shall mean— 
any ju«lgm«*nl. rule, order or deei*iuu whereby tin* action, suit, cause, 
matter or other judicial proceeding i* dually determined and concluded.

The action against the present appellant is not concluded 
by tin* judgment of tin* Court of Appeal. In that action, the 
reference proceedings are yet to he taken and it may he that 
there will be a series of appeals from the findings of the Master. 
Further proceedings in the action are necessary before it can be 
said to he “cc *”—before there will be a judgment in it
enforceable against tin* appellant. I am, for tinsse reasons, of 
the opinion that the judgment against which tills appeal is 
taken is not final within the definition of final judgment in the 
Supreme Court Act as it stooil prior to the remit amendment.

The motion to quash should In* granted with costs.

Brodeur. J. Hkodki r, -I.:—I concur in the opinion of Mr. Justice Anglin.

Aftfual qmislntl with cant*.
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CURRY v. THE KING. CAN.

i Decision No. 2. • s. c.
Nugrrmr Court of Cumula, Sir 1’ha rim Fiti/tahirl;. C.,1 .. anil lia rim. 1913

Idingloii, huff. Anglin, ami Hrodrur, •/./. \ornnlnr 17. I1M3.

1. I'kk.u ky (f 1IK—8ft)—Form ok oath—V>i.im:n hand.
A witnenn who t#»MlilifH to what liv know* to lie fain* i* guilty of 

jierjury, although. without being linked if hi* luul am objection to 
iieing sworn in tin* usual manner, hut without objecting to the form 
used. lie was directed to take the oath by raising his right hand in 
stead of kissing the Bible.

[K. v. rung. 12 D.L.R. IS, 21 Can. < r. ( as. 273. 17 N.K.H. 17ft. 
a 111 r tiled. |

Appeal from tin* judgment of tin* Supreme Court of Nova statement 
Scotia, Iirx v. Carry, 12 D.L.H. 13. 21 Can. Cr. Cas. 273. 47 
X.S.K. 176, atlirming. by an equal division of opinion, the con
viction of the appellant for perjury.

The appeal was dismissed.
The was charged with having committed perjury

on the investigation of a charge against a customs oflieial and 
was tried at Sydney, N.S., and convicted. The following ques
tions were reserved hv the trial Judge for the opinion of the 
Court of Appeal.

Wns I right in holding tlint there whs miHiciciil corndiorMlive evidence 
to warrant a conviction?

The defendant was sworn by holding up his right hand without I wing 
asked whether he had any objection to I icing sworn in the regular way 

It was objected that tile licensed was never sworn, and that he could 
not In* convicted of |H*rjnry on evidence so given.

Was I right in holding that lie could Is* convicted on the evidence su 
given?

The Judges of the Court of Appeal were unanimous in 
answering the first question in the affirmative and it is, there
fore, not before the Court on this appeal. < hi the second ques
tion they were equally divided.

Maihlin, for the
Jrnk’H, K.C.. Deputy Attorney (Seneral, for the respondent.

Sir Charles Fitzpatrick, C.J.:—This is an appeal from the Wr CbarH 
Supreme Court of Nova Scotia sitting as a Court for Crown •'iitretst*,<u. 
eases reserved. The appellant was convicted of perjury by the 
Judge of the County Court District No. 7.

These two questions were reserved for the opinion of the 
Supreme Court ni banc:—

I. In the circunMancct in the renewed caw wan the trial Judge right 
in holding that there wan miMieient corrolmrative evidence to warrant a 
conviction?

^042
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2. Tin* ilvfvmlnut liuving hvvu sworn liy up his right liimil with
out living askvil whvthvr hr hail any ohjvction to In-ing sworn in thv rv 
gular way. was thv .luilgv right in holding that hv could Ik- vonvivtvd on 
vvidvnw so given?

Tin» Supreme Court held unanimously that there was sufli- 
cient evidence to warrant a conviction, and this appeal is. 
therefore, limited to the second question as to which the Judges 
of that Court were equally divided.

It is admitted that the accused appeared as a witness in a 
proceeding before a competent tribunal and being questioned 
with respect to a r material in that proceeding made as 
part of his evidence an assertion of fact which, for the purpose 
of this appeal, it must lie assumed he then knew to lie false. The 
defence is that at the request of the commissioner the accused 
took his oath in the more ancient of the two forms known in 
modern proceedings, “the adjura tory invocation of the Deity 
with hand commonly called the Scotch oath,” no
attempt having been previously made to ascertain whether lu- 
had any objection to taking the oath in the comparatively 
modern form by kissing the book. And it is argued that in con
sequence the false assertion which is the foundation of the 
charge of perjury was not made upon oath. This defence is ap
parently based on the assumption that the acknowledged form 
of oath is that which is administered by kissing the book, and 
that the oath in the Scotch form can only lie taken in exceptional 
cases, as it were, upon cause shewn.

With all deference I cannot see the force of this 
Both forms are recognized and used in the provincial Courts 
at the option of the witness. In this ease, the investigating com
missioner asked the accused to raise his hand, which he did 
without protest, and then repealed to him these words :—

Thv vviilvncv you will give in this iiii|tiiry will Ik- tliv truth, tin- wliolv 
truth mill nothing hut thv truth, ko help you <5ml.

after which In* proceeded to give his evidence. If lie did not. 
in these circumstances take an oath, that is. call (lod to witness 
the truth of xvltat lie was about to testify to. I am at a loss to 
nuclei what these words mean. Having taken the oath in 
that form without objection, it is an admission that the witness 
regarded it as binding on his conscience, and that is the object 
for which the oath was used both in ancient and modern times: 
Dal. 47. 4, 4JÎI. To hold otherwise would be to put a premium 
upon perjury, and as tliase who take part in the administra
tion of justice are painfully aware., a great amount of false 
swearing is to go unpunished.

It is now admitted to lie the absolute right of every person 
in the English Courts to lie sworn for every purpose in Scotch 
form without the use of any hook and without any question

1
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being asked. It may he open to question whether it is not bet- CAN 
ter ns a matter of public policy for our Courts ami other persons ^ r
administering oaths to adhere to the time-honoured custom of mi:i
swearing witnesses upon the Bible or Testament in all eases -—
except those where the witness or party claims to have con- 1 lr,m' 
scient ions objections to swearing in that mode or form. 'i in Ki\<;.

But we think, however that may be. that where no such -----
objection is raised anti the oath is taken voluntarily by a per 
son with uplifted hand and calling (lod to witness the truth of 
his evidence or statements, it would be alike a mocking of jus
tice and a disregard of the common law as we understand it to 
allow such a person on an indictment for perjury to escape on 
the sole ground that he took the oath without being sworn on 
the Bible or New Testament.

The appeal should be dismissed. No costs. !>«»,«.j.
. , i Duff, J

Davies, Di ke, and Bkodei r, •!•!.. concurred. i

Idinuton, •!.: The appellant having been convicted of "" 1 
perjury, two questions were reserved for the Court of Appeal.
Of these one having been disposed of unanimously by that 
Court against the contention of appellant, lie can only appeal 
here in respect of the other regarding which that Court was 
divided.

That question brought thus before us is stated as follows :
Tliv defendant won sworn h\ holding up his right hand without being 

asked whether he had any objection to Mug sworn in tin* regular way.
It was objected that the accused was never sworn, and that he could 

not In1 convicted of perjury on evidence so given.
Was I right in holding that lie could lie convicted on the evidence so

The proceeding out of which the charge arises was an in
quiry by a commissioner under and pursuant to eh. 104 ol the 
Revised Statutes of Canada. 1901», wherein it admittedly was 
within the power and duty of the commissioner by virtue of 
see. 4 of the said Act “to require witnesses to give evidence on 
oath or on solemn atlirmation if they are persons entitled to 
affirm in civil matters.”

Tin* commissioner testified at the trial of the appellant, 
amongst other things, as follows :—

if. Was the evidence given under oath? A. I think under oath, although 
Minn* little queatinn with regard to that has lieen rained. There was no 
copy of the llihle .lined. Ill a few cams where the copy of the Script lire 
wan not readily available I called the witucnn to hold up his right hand 
and went through the formula with the man. It wan done in thin cane.

y. Tell what wan done? A. I called the witness to raise his right hand 
and I put this formula to him: “The evidence yon will give in thin inquiry 
will Ik* the truth, the whole truth and nothing hut the truth, no help you 
1 tod.**
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*}. Ami «li«l lie raise hi* right lui ml '.' A. Hi* i iii-v«| hi* right luiml.
By the Court.

I suppose. Mr. Iluvliemiii. you ilrterminifl you reel f tin» iminner in 
which you would swear him? A. Yee, I did not ink any i|iiestion*.

Tht* contention is that appellant so sworn mid giving tin- evi
dence in respect whereof lie has been convicted of perjury, 
never in law was sworn because the oath was not accompanied 
by his kissing the Bible or being examined by the commissioner 
as to his religious belief entitling bim to be sworn in the form 
adopted.

The crime of perjury of which he has been convicted and 
the circumstances under which a person may be convicted 
thereof, are defined by sec. 170 and subsi-quent sections of the 
Criminal Code :—

Section 170. Perjury is an usserliwi . . . made hy a wit news . . . 
aw part of hie evidence ii|mui oath or animation . . . wurli assertion
Iwing known to wtieli witness to lie false and lieing intended hy him to mis
lead the |iereon holding the proceedings.

And inasmuch as the appellant in this case signed the evid
ence when read over to him, I think sec. 172 may also cover this 
case. It is at follows:—

17*2. Kvery one is guilty of |ierjury who:—
in I having taken or made any oath, animation, solemn declaration 

or allidavit where, hy any Act or law in force in Canada, or in any pro- 
xinee of Canada, it is required or |iermitted that facts, matters or things 
lie verified, or otherwise assured or nseertained hy or ii|ion the oath, anim
ation. declaration or allidavit of any person, wilfully and corruptly. upon 
such oath, animation, diwlaration or allidavit, de|iowea, swears to or makes 
any false statement aw to any such fact, matter or thing.

When we tire ttsked ns herein to discard the fundamental 
principle of giving effect to statutes and to fritter away the 
plain ordinary meaning of the language used in this one. it is 
somewhat difficult to treat such a contention seriously.

The form now in question herein of “taking or making the 
oath” is in law and in fact much older than the usual one of 
kissing the Bible, much older even than the common law. yet 
recognized by the common law.

This statute was so framed, I think in 1868. as to end. if 
possible, every frivolous attempt of the perjurer to escape, by 
way of technicalities and needless subtleties, from the conse
quences of his misconduct.

It was amended by the Criminal ('ode so as to render it yet 
more comprehensive and plain.

It seems to me to subserve the purposes for which it was 
enacted and to fit well the cam* now presejited to us.

The appellant took or made an oath and by virtue thereof 
was permitted to testify and if lie y and corruptly testi-

CAN.

S.C.
1913

'i'll F KlXfJ. 

Mlngton, J.
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tied to t hat which was false. I lie plain purpose of the enactment C^N. 
is that he should suffer the punishment it awards. g.C.

It is entirely beside the question to cite eases where, in the 1913 
course of administering justice, men have been found to have -—
taken oaths whereby their impiety or ill instructed consciences f. ' 
might permit them to make a secret mockery of justice, and Tiik Kix3. 
might lead to their injuring others by speaking falsely; and Idlj^^ ,fi 
hence out of regard to the rights of those so injured, the evid- 
ence so given has been set aside or treated as null.

We are not dealing here with such a question, but with the 
law which makes such men in any event liable to the punish
ments the law has provided for the misconduct involved not 
only in so trifling with the Court and the rights of others, 
but also in so doing, speaking wilfully and corruptly that which 
was false. I11 the other case what had been said might have 
been absolutely true, but had to be treated as non-effective for 
want of the form of the sanctions the law looked upon as secur
ity for truth.

It is, I respectfully submit, a mere confusion of thought 
thus to mix these entirely different things and their conse
quences.

Another confusion of thought is that involved in the argu
ment that is sought to be derived from the modifications of the 
law which debarred many from testifying in the only form 
which their consciences permitted them to The old law
debarred such persons often from testifying at all. The law 
also debarred suitors from putting forward and using such wit
nesses or others not bound by any oath.

But the law in the most barbarous state in which it ever was. 
never excused him, who. despite his incapacity to comply with 
the law, had a form of oath that the Court had adminis
tered to him. from the consequences of his g wilfully and 
corruptly violated the pledges lie had in any accepted form given 
the Court.

The argument founded upon the 16th section of the Criminal 
Code has, if possible, still less to commend it. There never was 
in the common law anything to justify or excuse any man for 
violating so plain a statute as this now in question.

It is extremely desirable that men as witness*-s
in our Courts and in such capacity taking any form of oath or 
making any affirmation, should understand they are, When wil 
fully and corruptly falsely under any such circum
stances, liable to be convicted of perjury, whatever may l»e their 
peculiar religious, mental or moral conceptions of the binding 
effect of the form of oath or affirmation.

The appeal must he dismissed.
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Anoi.in. J. :—Tliv question for determination in this case 
•is whether the defendant took ini oath which renders him'liable 
to tin* penalties of perjury for false testimony given under it. 
The commissioner Indore whom the oath was taken was author
ized to administer it. Because a copy of the Ifolv Scriptures 
was not at hand lie administered the oath in what is usually 
known as the Scotch form that is. the deponent with uplifted 
hand called upon Almighty (iod to witness that he would speak 
til** truth. He was not asked whether lie had any conscientious 
objection to taking the oath in the manner customary at the pre
sent day in English Courts, nor did lie explicitly state that the 
oath in the form in which lie took it was recognized by him as 
binding upon his conscience.

Crom the short review of forms of oaths in the Kncyt* " i
of the Laws of England, vol. 10, page 1 (id, it would appear that 
at common law the touching or kissing of the Bible or Testament 
is not essential to the taking of an oath. In the leading case of 
Attonmj-(inn ml v. Itnnlhnnih, 14 (j.lt.l). liliT, where various 
questions respecting oaths, their binding effect and tlieir forms 
were carefully considered. Lord Justice Cotton, quoting a pass
age from the judgment of Martin, II.. in Milhr v. Saloim iix, 7 
Ex. 47.">. at p. :>15, says that that learned Judge, after referring 
to Omi/cIiumI v. Harktr, 1 Atk. 21. as correctly stating the law. 
proceeds thus:—

The (liN'trilie laid «town lu tin» I«uni ( hanevllor mul all the other Judges 
wan. that the essence of an oath wax an appeal to a Supreme Iteing in 
whose existence the person taking the oath Isdieved. ami whom lie also 
Isdieved to In* a rewanier of truth ami an avenger of falselMNHl. and that 
the form of taking an oath was a mere outward art not essential to the

The Lord Justice adds:—
I read that iNvailse it whew* how. down to the latest times, what was 

laid down in thniirhiiml v. lUirkrr. I Atk. 21. has In*vii revognized. as we 
recognize it. as correctly stating what the law of Kngland is as regards 
taking an oath.

In the same ciisc (at p. 701 ) Brett, M.R.. says:—
If a person who could take nil oath. . . . nevertheless took it in a

manner which disregarded the due solemnities of the iihmIc of taking an 
oath which are ap|Niint«sl in this Act of Parliament, or. if lie tmik tIn- 
oat h. and did not. within the meaning of this Act of Parliament, still 
scrils* the oath: . . . on reflection. I am of opinion that lie would In* 
liable to the |M*nnltv.

The defendant ill the present ease did that which constitutes 
“the essence of an oath”—he called upon Almighty Hod, in 
whose existence and divine attributes it is not suggested that 
lie did not believe, to witness the truth of that which lie was 
about to say.

:
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For the defendant it is urged that with him rested the option 
of determining what form of oath lie should take—that, unless 
he elected not to take the oath in the form customary in the 
English Courts and claimed the right to take it in the Scotch 
form, an oath in that form should not have been administered 
to him and would not render him liable to the penalty of per
jury. If the assent of the witness to the administration of the 
oath in any form other than that which is customary in the 
English Courts be requisite, 1 am of the opinion that by taking 
the oath in the form in which it was tendered to him, making 
no protest against it but proceeding to give his evidence with 
the knowledge that it would be accepted and acted upon as 
testimony given under oath, lie sufficiently assented to the oath 
being administered in the form in which it was, and that lie 
cannot, upon being afterwards charged with perjury, be heard 
to say that he was not sworn.

For these reasons I would dismiss this appeal.

CAN.
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McLEAN v. CROWN TAILORING CO. QNT

(tntario Supreme Vomi I Appellate Division), Mrnililh, Marlaren, *
Mayer, ami Hwlgin», JJ..Î. Aovember it. 1013.

1. Highways (1II H—32)—Vhk other tiiax fob pakmacie—Private pur-
POSES OP ADJOIN 1X0 OCCUPANT.

Highways are dedicated prima fade fur the purpose of passage, but 
a person may. notwithstanding, use a highway fur other purposes in 
conformity with the reasonable and usual mode (rx. gr. unhitching a 
horse to be stabled in adjacent premises ) without lieing considered 
a trespasser in respect of such use as regards a claim for damages 
sustained by another’s negligence.

[Harrison v. Dukr of Rutland, [1803| I Q.B. 142. applied.1
2. Master and servant (* III B 1—295)—Liability or master for acts

OP INDEPENDENT CONTRACTOR—WoRK OF DANGEROUS NATI HE.
A person cannot divest himself of liability for negligence in leav

ing an excavation in building operations unprotected as regards per 
sons using the adjoining public highway or lane, by making it a part 
of the contract with on independent contractor for the excavation work 
which extended to the street line and was necessarily dangerous to 
users of the highway, to provide a sufficient barricade in res|svt there 
of; it is the duty of the former to see that the contractor takes all 
necessary precautions to prevent injury to third persona from the 
necessarily dangerous excavations which lie has directed to be made.

3. Evidence (I VIC—526)—Parol or extrinsic evidence concerning
writings—Prior and collateral agreements.

If a contract not required by law to la* in writing, was not intended 
to express the whole agreement lietween the parties, an omitted term 
expressly or impliedly agreed on before or at the time of executing 
the written contract, if not inconsistent with the terms thereof, may 
lie shewn by parol.

Appeal by the defendants Hrandham and Strath from the statement 
judgment of Denton, Jim. Co. C.J.. upon the findings of a jury,

23—16 D.L.B.
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in favour of the plaintiff', in an action in the County Court of 
the County of York; and appeal by the defendant Brandhain 
from the judgment of the same learned Judge dismissing Brand- 
ham’s claim against his co-defendant Strath for relief over.

The plaintiff sued for damages for the loss of a horse which 
fell into an excavation in a public lane, in the city of Toronto, 
and was killed. The excavation had been made by the defend
ant Strath, under n contract with the defendant Brandham.

A. J. Hassell Snow, K.C., for the defendant Brandhain, 
argued that the use the plaintiff was making of the highway was 
unlawful; Regina v. Pratt (1855), 4 E. & B. Stiff; Deane v. Clay
ton (1817), 7 Taunt. 489, and eases there cited, per Park, J. 
in any case this defendant is not liable, as he had employed an 
independent contractor whose duty it was to guard against such 
an accident: Beven on Negligence, Canadian ed., vol. 1, p. 417. 
He is at all events entitled to lie indemnified by the contractor.

IV. A. McMaster, for the defendant Strath, argued that the 
protection of the excavation was not a duty owed to a trespasser, 
and that the defendant was not bound to protect it for all time. 
When lie left the premises, a sufficient barricade was left to 
protect them. He referred to Ilalsbury’s Laws of England, vol. 
13, p. 429.

R. D. Moorhead, for the plaintiff, argued that there was no 
evidence that the horse had bolted. The evidence shewed that 
the excavation had been unguarded for weeks before the acci
dent. Both the owner and the contractor are liable: Penny v. 
Wimbledon Urban District Council, 11899J 2 Q.B. 72: Hals 
bury’s Laws of England, vol. lfi, p. 49, note c; Hickman v. 
Maisey, [1900] 1 Q.B. 752; Kecch v. Town of Smith’s Falls 
(1907), 15 O.L.R. .100. [Meredith, C.J.O., referred to Town of 
Portland v. Griffiths (1885). 11 Can. S.C.R. 333.)

Snow, in reply.

November 3. The judgment of the Court was delivered by 
Meredith, C.J.O. :—The defendants Brandham and Strath both 
appeal from the judgment of the County Court of the County of 
York, in favour of the plaintiff', dated the titli June, 1913, pro
nounced by His Honour Judge Denton, one of the Junior Judges 
of that county, after the trial of the action before him, sitting, 
with a jury, on the 4th and 5th days of June, 1913; and the 
defendant Brandham also appeals from the judgment in so far 
as it dismissed his claim against the defendant Strath for relief 
over.

The action is brought to recover damages for the loss of a 
horse of the plaintiff', which, at about eight o’clock in the even
ing of the 2nd February last, fell into an excavation adjoining 
and extending for about two feet into a public lane about
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twelve feet wide, and was killed. The excavation had been made 
by the defendant Strath under a contract with the defendant 
Brandham, one of the provisions of which is that Strath shall 
“form barricade a round excavation to prevent any one from 
falling in.”

The plaintiff is a cartage agent, and has a shed for stor
ing his waggons and a stable for his horses, the entrance to 
which is from the lane and opposite to one end of the excavation.

On the night of the accident, which was rough and dark, the 
plaintiff drove his horse and waggon in from Euclid avenue, 
which runs at right angles to the lane, got off his waggon, and 
hacked it into the shed. The shed was not deep enough to permit 
the horse as well as the waggon to be hacked, so as to be entirely 
within it, and the neck and shoulders of the horse were outside 
the slu'd. The plaintiff then unhitched the horse ; and. as he 
undid the last trace, the horse stepped out of the shafts too far. 
and fell into the excavation. There was a spring on the whiflle- 
tree which held up the shafts and kept the weight of them off 
the horse's back; and it was apparently the unfastening of this 
spring which caused the accident, as otherwise the horse would 
have turned a round and gone into the shed, and through it into 
the stable. It was this that he was apparently intending to do 
when he stepped out of the shafts and turned; but he appears 
to have turned too far, and in that way to have fallen into the 
excavation. According to the testimony of the plaintiff, there 
was no barricade on the side of the excavation which adjoined 
or encroached on the lane, and no light there.

It was not disputed that the excavation, if not protected by a 
sufficient barricade, constituted a source of danger to persons 
using the lane; and the testimony of the plaintiff was practically 
uncontradicted except possibly as to a part of the barricade 
which was put up by the defendant Strath, pursuant to his con
tract, having been standing when the accident occurred.

The jury, in answer to questions submitted to them, found 
that there was “no sufficient barricade erected at the place 
where the horse fell in on the night in question.” and that “the 
absence of the barricade was a negligent omission on the part 
of the defendants;” and there was ample evidence to support 
their findings.

It was argued at the trial and before us that the use the plain
tiff was making of the lane when the accident happened was an 
unlawful one, and that he was, therefore, not entitled to recover; 
hut it was found by the jury that he was “making the custom
ary and proper use of the lane with his horse on the night of the 
accident;” and that finding was. we think, warranted. The 
eases cited by counsel for the defendant Brandham have no 
application to the circumstances of this case, and no ease was
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cited by him which supports his contention. If the contention 
were well-founded, it would be unlawful for a merchant whose 
premises abut on a highway to use it for the purpose of unload
ing merchandise that was being taken into his warehouse or 
loading his waggon with merchandise that was being sent out; 
and many of the every-day uses of highways would be unlawful.

As was said by the Master of the Rolls (Lord Esher) in 
Harrison v. Duke of Rutland, | 1893] 1 Q.R. 142. 146-7 : ' ' High
ways are, no doubt, dedicated prima facie for the purpose of 
passage ; but things are done upon them by everybody which are 
recognised as being rightly done, and as constituting a reason
able and usual mode of using a highway as such. If a person 
on a highway does not transgress such reasonable and usual 
mode of using it, 1 do not think that he will be a trespasser.”

In Benjamin v. Storr (1874), L.R. 9 C.P. 400, the action was 
brought by a coffee-house keeper in Rose street to recover from 
the defendants, who were auctioneers, having sale rooms with 
the back or warehouse entrance in Rose street close adjoining 
the plaintiff’s premises, damages for, among other things, the 
loss caused to him owing to the waggons and horses of the 
defendants standing in the highway for an unreasonable and 
unnecessary length of time, and in such a position as unreason
ably and unnecessarily to obstruct the highway and the access 
to the coffee-house. The evidence of the plaintiff shewed that 
the horses were kept constantly standing opposite to the plain
tiff’s door, and it was proved by the defendants that the wag
gons and horses were not kept standing in the street longer than 
the exigencies of their business required. It will be seen from 
the pleadings that the action was based, not upon a denial of 
the right of the defendants to use the highway for the purpose 
for which it was being used, but upon the allegation that that 
right had been unreasonably exercised. Honyman, J., before 
whom the action was tried, left it to the jury to say whether or 
not the obstruction to the street was greater than was reasonable 
in point of time and manner, taking into consideration the in
terests of all parties, and without unnecessary inconvenience ; 
telling them that they were not to consider solely what was 
convenient for the business of the defendants ; and. although a 
rule nisi to enter a nonsuit or for a new trial w’as obtained, the 
correctness of this direction was not challenged.

In Fritz v. Hobson (1889). 14 Ch.D. 542, a similar question 
in respect of building materials arose, and Fry, J., in delivering 
judgment, quoted with approval the direction of Honyman, J., 
in the earlier case ; and again it was pointed out by him that 
the question was, whether the user of the road ‘‘was. having 
regard to all the circumstances of the case, reasonable.”

In the case at bar. what the plaintiff did upon the lane in- J
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convenienced no one, and the jury were, in our opinion, well 
warranted in finding that the use he was making of it was a 
reasonable one.

It was also contended that, the work of making the excavation 
having been intrusted to an independent contractor, the defend
ant Brandham was not liable. It is a well-established rule of 
law that “an employer cannot divest himself of liability in an 
action for negligence by reason of having t an inde
pendent contractor, where the work contracted to be done is 
necessarily dangerous, or is from its nature likely to cause 
danger to others unless precautions are taken to prevent such 
danger:” Ilalsbury’s Laws of England, vol. 21, par. 797, p. 
474, and cases there cited.

The case at bar falls well within this rule of law; and the 
contract entered into between the defendants, by its provision as 
to the barricade, shews clearly that it was in the contemplation 
of the parties that the excavation would lie dangerous to others 
if it were not guarded.

It was also contended that the plaintiff was guilty of con
tributory negligence in having unharnessed his horse in the 
way in which he did, and in close proximity to the excavation, 
which he knew was unguarded. The jury have, however, found 
against this contention; and we do not think that, having regard 
to all the circumstances, their finding should be disturbed.

There remains to be considered the question of the right of 
the defendant Brandham to relief over against his co-defendant. 
The provision of the contract as to the barricade is ambiguous. 
It is not, in terms at least, said that the barricade is to be main
tained by the defendant Strath, nor is any provision made as to 
the time during which it should lie maintained. The absence 
of any provision as to the time during which the barricade was 
to be maintained lends support to the contention of the defend
ant Strath that all he contracted to do was to erect the barri
cade. Though I am inclined to the opinion that the word 
“form,” as used in the contract, is synonymous with “con
struct,” and that the defendant Strath is right in his eonten- 
tion, it is not necessary, in the view wc take, to decide the 
question.

Strath testified that lie kept up the barricade until the car
penters had come to work on the building, and that, when the 
contract was signed, it was stated by the architect who acted in 
the matter for the defendant Brandham that the barricade was 
to be a temporary one, and that it would be replaced by the 
carpenters when they came to work on the erection of the build
ing. This was denied by the architect, but the jury apparently 
accepted Strath’s account of the matter, for they found that 
it was not the “duty of the defendant Strath to have maintained 
the barricade until his contract was completed.”
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It was contended that the evidence of Strath was inadmiss
ible, but the learned Judge admitted it, and we think he was 
right in doing so. One of the exceptions to the general rule as to 
the admission of parol evidence is, where a contract, not re
quired by law to be in writing, purports to be contained in a 
document which the Court infers was not intended to express 
the whole agreement between the parties, and the evidence is of 
an omitted term expressly or impliedly agreed between them 
before or at the same time, if it be not inconsistent with the 
documentary terms: Phipson on Evidence, 5th ed., p. 548.

It was also contended that the learned Judge left to the 
jury the question of the construction of the provision of the 
contract as to the barricade, instead of himself construing it. 
Although the form of the question submitted to the jury which 
was directed to that part of the case seems to indicate that that 
was done, reading it in the light of the evidence and the charge 
it was not so, hut what was really left to the jury was the ques
tion whether it had been agreed between the defendant Strath 
and his co-defendant, as the former deposed, that his obligation 
to maintain the barricade was to be temporary, lasting only 
until the carpenters came to work on the building; and that 
was a question proper to be submitted to the jury.

The result is that the appeals fail, and must be dismissed 
with eosts.

A />/># a Is (I ism iss< </.

CONTANT v. PIGOTT.
Manitoba Court of Appeal, lloirell. .1/.. liie hart In, Peril nr. Cameron, anil 

llaiii/urt, JJ.A. Aovcinhcr 8, 1913.

Automobiles (§11—KM))—Operating without license — 
Effect on right of driver to recover for collision injuries. |—Ap
peal by plaintiff from the dismissal of an action brought in the 
Winnipeg County Court against the cab-owner by a person driv
ing an unlicensed automobile for injuries received in a collision 
between the automobile and a cab which was being driven on 
the wrong side of the street.

H. I*. Blackwood, for plaintiff.
B. L. Deacon, for defendant.
The Court dismissed the appeal as no wilful or malicious 

injury was shewn and tin* plaintiff could not otherwise recover 
In-cause the automobile was not licensed under the Motor 
Vehicles Act, 7-8 Edw. VII. (Man.) ch. 34, as amended, 1 (Jeo. 
V. (Man.) ch. 28.
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ONTARIO WIND ENGINE AND PUMP CO. v. MICHIE.
.11 mi Holm Court of .1 ppeal. Iloirell. C.J.M.. Itic hunts. Perdue. Cumrron. and 

Hagyart, .1.1..1. \orrwilwr 25. 10IS.

Pleading (§ VI—855) t'ountcrcluim in County Court 
Cffcct as pita noticithstaiulimj irrujutarity.|—Appeal from the 
judgment of the County Court of Strathclair dismissing an 
action brought on a contract for sale of a well-auger.

A. M. Morte y. for
ft. F. Mautson, for defendant.

Tue Couvr affirmed the judgment appealed from, which held 
that a counterclaim filed in a County Court for damages for 
breach of warranty and setting up that the goods were useless, 
may be treated as a defence of total failure of consideration even 
if that defence is not explicitly raised in the dispute note, and 
notwithstanding that the counterclaim was for an amount 
beyond County Court jurisdiction.

MATHESON v. KELLY, 

i Winnipeg Grain Exchange Case. ■

Ma ni tot m King's Dench. Mathers. C.d.K.H. December .10. 1013.
1. ExeiiAMiKM (HI—2)—By lawn—Against mkmiikii associating iiim

HKJ.K WITH COMI'AXY THAT YIOI.ATKH KCI.KS OF EXCHANGE—VALID
ITY—Reason AUI.KNE8S—Vxjvst discrimination.

Since a by-law of the Winnipeg Grain Exchange, forbidding mem 
hers entering the employ of any joint stock company that grants re
bates from the commission established by the association for the 
sale of grain, is general in its nature, and prevents the taking of 
employment in any capacity with a mm conforming company, it is 
unreasonable and therefore void, where there is no reason for such 
a broad application of the restriction; and. the by-law is void in to to. 
since such unreasonable portion cannot Ik* separated from the reason 
able portion of the by-law forbidding any member of the exchange lie- 
coming a shareholder or officer of a mm conforming company.

|Rogers v. Haddocks, 11H921 3 Cli. 310; t ndertroud V. Darker. 
[ 180!)j 1 t'h. 300; Pickering V. Ilfracombe H. Co.. L.R. 3 C.P. 235; 
Maker v. Hedqreoek. SO < h. I). 520. Peris v. Saalfeld. ||H1»2| 2 < h. 
140; AUen Mfg. Co. v. Murphy. 23 O.L.K. 407; Hussell v. Amalgamated 
Society of Carpenters. [1012] A.V. 421 ; Higby V. Con not. Il ('b. I). 
482; Mineral Water Dottle Exchange V. Dooth. 30 Ch. I). 405. spir
ally referred to.]

2. Exchanges ( 11—2)—By-laws—Against mkmbkb associating him
SF.I.F WITH COMPANY THAT VIOLATES BI LKS OF EXCHANGE—VALID
ITY—DiHCRI M1 NATION.

That a by-law of the Winnipeg Grain Exchange, prohibiting its 
members from entering the employ of any joint stock company that 
rebates any portion of the commission fixed by the association for sell 
ing grain, does not extend to and prohibit entering the employment 
of partnerships which make such rebates, does not render the by-law 
void for inequality in its application ; since it applies equally to all 
members of the association.

A4C
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MAN. 3. Exchanges (8 1—2)—By-laws—Against member associating him
SELF WITH COMPANY THAT VIOLATES Bl'I.KH OF EXCHANGE—VALID

K.B
11)1»

ITY—Public policy.
A b.v-law of the Winnipeg (iruiii Exchange prohibiting nny member 

becoming u alian-holder or officer of n joint stork company that re
Math ebon

Kki.lv.

bates any part of the commission fixed by the association for the 
sale of grain, is not contrary to public policy. Iiecause of its imposing 
a restraint on the lilierty of the members of tlie exchange in the dis
posal of their services as they may sec fit; since such regulation is 
reasonable and necessary for the protection of the interests of the 
association.

[Xortlenfclt v. Maxim Xordcnfclt f/uns and Ammunition Co., [ 1894] 
A.e. 635. 665; t nderwood v. Marker, [ 1H1H) J 1 Ch. .300, 304; and 
Horner V. Graves, 7 Bing. 735, 743, specially referred to.]

4. Exchanges (8 1—2)—By-laws—Against member associating him
self WITH COMPANY THAT VIOLATES RILES OF EXCHANGE—WHO
within—Manager.

The manager of a joint stock company is within a by-law of the 
Winnipeg Grain Exchange prohibiting its members becoming share
holders or officers of n company that grants rebates of the commission 
fixed by the association for selling grain.

5. Exchanges (81—2)—By-laws—Against member associating him
self WITH COMPANY THAT VIOLATES BULKS OF EXCHANGE—VALID
ITY—Ex post facto effect on existing contract of employ-

The fact that a by-law of the Winnipeg Grain Exchange prohibits 
its members In-coming shareholders, officers or employees of any joint 
stock company that rebates any jnirtion of the commission estab
lished by the association for the sale of grain, would have an ex post 
facto elfect on a contract of employment entered into before a person 
Is-came a mendier of the exchange, and prior to the adoption of the 
by-law, does not render the by-law void, where such person on lie
coming a member of the association agreed as a continuing condition 
precedent to incmliership, to Ik- governed by the constitution, by-laws 
and rules and regulations of the exchange and all amendments 
thereto.

[Itritish Equitable Assurance Co. V. Itaily, 11906] A.C. 35; and 
1‘epc v. City and Suburban Permanent Ituildiny Noddy, [1893] 2 Ch. 
311. specially referred to.]

Still vmiMit Action for an injunction to restrain the council of the Win
nipeg Grain Exchange (Kelly 1I nl.) from enforcing against 
the plaint ill' a fine of #500 imposed upon him for an alleged in
fraction of one of its by-laws, and for damages for having 
posted a notice on the bulletin board in the Exchange Trading 
Room that such fine had been imposed.

The injunction was granted but without damages.
IT. If. Trueman, for plaintiff.
('. P. Wilson, K.C., and /. Pitblado, K.C., for defendants.

MtslAm, OJ. Mathers, C.J.K.H.:—The ground of the action is that the 
by-law under which the proceedings were taken is ultra vires of 
the Exchange and is illegal and unconstitutional and void, as 
being in restraint of trade.

The plaintiff applied for membership in the Exchange on 
March 30, 1912, on the Exchange’s printed form of application.
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the material purls of which are as follows—the italicized part 
being written in by the ant, the balance printed.

To the Winnipeg Grain Exchange.—1 hereby apply for membership in 
your association, ami as a condition precedent to and in consideration for 
my admission thereto, I hereby represent and agree :— . . .

5. That my present business is accountant. Name of firm or corpora
tion, MacLennan liras. Limited. Located at Winnipcy.

6. That, the following persons are at present associated in business 
with me (blank).

7. That my previous business connections were:—
Name of firm. Ixicntion. Years.

Alexander ('row* «(• Non*. Limited. illasijoir. 10
Hugh T. Barrie. Hlasgoir. }
Bober tun n Matiieson. (Uasgoic. .?*•_»

8. That I will do all in my power to carry out the general objects and 
purposes of your association.

ft. That I am familiar with the constitution, by-laws, rules and régula 
tions of your association, and I agree to Is* governed thereby and by the 
usages and customs thereof and by all amendments and additions which 
may at any time hereafter Ik* made to said constitution, by-laws, rules 
anil regulations; and u compliance with the same and with this applica
tion shall be and remain conditions precedent to my memlK*rship and to 
the sale and transfer of my said niemlN-rship and mv rights thereto.

10. That this instrument shall bind my heirs, executors, administrators 
and assigns.

GE». S. Matiiekox. Applicant.

We, the undersigned mendier* of the Winnipeg Grain Exchange are ni
qua inted with the above-named applicant and hereby certify that lie is a 
man of good character and reputation and worthy of a memliership in 
this Exchange for which we recommend him.

G ko. Fikii kb.
G KO. |t| Mill AM.

The ‘on was accompanied by a statutory declaration
of the applicant in which answers to some 20 questions are 
given and declared to lie “the truth, the whole truth and noth
ing but the truth,” none of which are material here except 3. 
4, and 14, which arc as follows :

3. What is the nature of the business in which you are engaged ? A. 
\eeouniant irith MacLcnnan liras. Ltd.. Winnipeg.

4. Were you ever engaged in any other business? If so state the nature 
of that business? A. drain business in tilnsijoir, Scotland.

14. Do you intend to transact business in your own name or in the 
name of a firm or cor|Hirntion. and if so in what capacity ? A. In the 
name of myself.

Pursuant to the by-laws the application was posted for one 
week. The time expired on April 8, and on April 9, the appli
cant appeared before a committee of the council and was then 
further interrogated. He again stated that his occupation was 
that of accountant for MacLcnnan Pros. Ltd., and that he did not
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intend to go into business on his own account in the meantime. 
He IijkI previously told Fisher, one of his sponsors, that his 
salary was $150 per month. The salary of an accountant in the 
grain trade varies from $100 to $225 per month.

On the following day the plaintiff was notified that he had 
been elected a member of the Exchange.

The list price of seats in the Exchange at that time was 
$4,000. He had bought at private side, a seat for $3,200. After
wards, the official price of seats was raised to $5,000, and the 
value in December, 1912, was about $4,900.

The plaintiff arrived in Winnipeg on August 3, 1911, and 
within a few days secured employment with MaeLennan Bros. 
Ltd., at a salary of $150 per month. About the month of Feb
ruary following, negotiations were commenced between F. B. 
MaeLennan, the president of the company, and the plaintiff for 
an engagement for a year at $6,000 or $500 per month. These 
negotiations eulminated in a written contract being entered
into on April 8, 1912, by which the plaintiff agreed to con
tinue in the service of the company for a year at .$6,000 per 
year, payable $500 per month. On August 19. F. B. MaeLennan 
transferred all his stock in the company to a brother, and re
tired from the presidency. Thereafter the business of the com
pany was carried on by the plaintiff and one Butt, with the
assistance of a stenographer. The plaintiff thereafter had sole 
charge except as to sales, and, in his own language, used in an 
affidavit, made to obtain the interim injunction, except as to 
sales, the general burden of carrying on the business fell upon 
him.

At this time, F. B. MaeLennan was the president ami chief 
executive officer of MaeLennan Bros. Ltd. He was also the sole 
beneficial shareholder. F. B. MaeLennan was a member of the 
Exchange and the company had been registered under by-law 

3, sec. 7. This section provides that any business corporation, 
one of whose principal officers is a member in good standing 
shall In* deemed a member of the Exchange in respect to and for 
the purpose of all trades, etc., made in its behalf with members 
of the Exchange, provided such corporation shall first lie recog 
nized by a resolution of the council and shall have signed an 
agreement with the Exchange to observe faithfully and Ik* obli
gated by all the by-laws, rules ami regulations governing the 
members of the Exchange. Prior to the engagement of the 
plaintiff on April 8, 1912, the resolution of the council recog 
nizing the company had been rescinded on the ground that it 
had conducted business in a manner not in accordance with the 
rules of the Exchange, and its registration was thereby can 
celled.

By-law 19 provides that for receiving, selling and account
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ing for grain consigned to In- sold on commission, one cent per 
bushel shall be charged to non-memhers of the Exchange, and 
to members half that rate. Sec. ti of that by-law as it stood 
when the plaint ill' was admitted into the association provided 
penalties for any violation of the commission rule and specific
ally forbade a great many acts set out in the statement of claim, 
the doing of which might afford a means of evading the rule. 
This rule was amended at a meeting regularly called and held 
August 2d, 1912. so as to make it an offence rendering the 
member liable to fine and expulsion who
■hall Ik* a shareholder. olticer or employee of any joint *t«H*k vompany or 
a member of any partner*liip wliivli company or partnership (whether a 
member of this exchange or not i ««liaII charge or olfer to charge less an 
commission for the handling of grain than the rates of commission pro 
vided for in this by law or shall rebate or oiler to relsite to any person, 
linn or ewrporMtion any |»ortioii of such commission, rate, or any of the 
charges or ex|M‘nses incurred and projierly chargeable to such person, 
Arm or corjairation in ami for the handling of consigned grain or shall 
pay or give or olfer to pay or give any consideration of any kind what 
soever to any |tcrson. Arm or corporation to influence or procure ship 
incuts, or consignments of grain to such company or partnership or shall 
in any way attempt to evade the provisions of this by law in regard to 
commission, etc.

The plaintiff was present at the meeting at which this amend
ment was passed ami took cxet to the introduction of the 
word ‘employee” pointing out that an employee who might be 
entirely innocent of all knowledge of his employer's wrongdoing 
xvouid nevertheless In- liable to fine and expulsion and moved 
that the word “employee” lie left out. The amendment xvas. 
however, carried hy a vote of Is-tween 70 ami HO for. to 7 or H 
against.

On December 7. certain formal charges were made against 
the plaintiff to the effect that he was an employee of MacLeiinan 
Bros. Ltd., which company in certain specified instances named, 
conducted business not in accordance with the associât ion's 
commission rule. An investigation into the charges took place 
on December Ifi and 18. The plaintiff was present and ad
mitted that he xvas an employee of MaeLcnnan Drew. Ltd., and 
that that eompany had an arrangement with one Jacob Doneii 
to procure shipments or consignments of grain to the company 
upon an agreement to pay him «3-8 cents per " I for every 
bushel of grain shipped or consigned to them through his in
fluence or procurement and that the company had paid Doneii 
money on account of commission on grain which he had pro
cured to be shipped to the company. The plaintiff urged in 
his own defence that he had nothing to do with the employment 
of agents and that he understood the by-law as would
not be enforced against an employee pure and simple, who hail
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not personally participated in the breach charged. He at the 
same time admitted that he came within the letter of the by-law.

On January 29, 1913, the plaintiff was notified that the 
council found the Donen charge substantiated and had imposed 
a fine of $500. Sec. 4 of by-law 5 provides that failure to pay 
any fine imposed renders the member fined liable to expulsion 
without further investigation.

It is admitted that the plaintiff was an employee of a com
pany which had offered to pay and had paid to a person to pro
cure shipments or consignments of grain. He therefore comes 
within the letter of the by-law as amended. No question is 
raised as to the regularity of the proceedings leading up to the 
making of the amendment in question, or the imposition of the 
fine imposed upon the plaintiff. The plaintiff’s case, therefore, 
depends upon whether or not the association had any power to 
enact the amendment in question in so far as it applies to an 
employee.

The objects of the association as declared in the constitu
tion are, inter alia:—

To compile, record and publish statistic* und acquire and distribute 
information respecting the grain produce and provision trades and pro 
mote the establishment and maintenance of uniformity in the business, 
customs, and regulations amongst the persons engaged in the said trade: 
to inaugurate just ami equitable principles in trade, and generally to 
secure to its memlsTs the bcnelit of legitimate co-operation in the fur
therance iff their business and pursuits.

(6) To organize, establish and maintain an association not for pecuni
ary profit or gain, but for the purpose of promoting objects ami measures 
for the advancement of trade and commerce respecting the grain, produce 
and provision trades for the general Is-nclit of the Dominion of Canada, 
as herein provided, to acquire, lease or provide and regulate a suitable 
room and place for a grain and prifducc exchange and oflices in the city of 
Winnipeg, ami encourage the centralization of the grain, produce and 
provision trades at the eity of Winnipeg, Manitoba; to facilitate the bu\ 
ing and selling of the products in such trades; to promote anil protect all 
interests concerned in the purchase, sale and handling of the grain, pro
duce und provision trades; to inspire confidence and stability in the 
methods and workings and integrity of its members; to provide facilities 
for the prompt and economic despatch of business; to avoid and amicably 
adjust, settle and determine controversies and misunderstandings be 
tween |>ersons engaged in the said trades or which may lie submitted to 
arbitration ns hereinafter provided.

To all which ends the said association is hereby empowered by vote 
of its members at any annual, general, or s|ieciul meeting of the associa 
tion to make all proper needful by-laws, rules and regulations for its 
government and administration of the affairs generally of the said ussoei 
ation, provided always, such by-laws are not contrary to law and further, 
to amend and repeal such by-laws, rules and regulations.

The amendment complained of waa avowedly passed for the
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purpose of preventing violationH or evasions of the associa- man.
tion’s rule fixing a minimum rate of commission to be charged K
by all members for the purchase and sale of grain upon com- 1913
mission. The rule itself is not attacked or complained of. nor —
could such an attack at the present day be successfully made. Matmkhon
A high standard of business conduct can manifestly best be Kkiay.
maintained by eliminating entirely competition as to the price ,
of the service, ami allowing it as to the quality of the service 
only, in no other way can this be done than by rigidly main
taining a uniform price to be charged for such service.

The validity of such a rub* has been maintained by the 
Courts of the United States for reasons that are equally appli
cable in this country: State v. Duhitli Board of Truth, 121 N.
W.R. 395.

The Winnipeg Grain Echange neither buys nor sells grain.
The members act as agents for the producers and purchasers 
of the grain and the regulation of their commission for such 
services can have no appreciable effect upon either the produc
tion or the price of the grain. So long as the rate of commission 
is reasonable, as it is conceded to be in this instance, it must be 
for the benefit of the producer to know in advance what it will 
cost in commission to have his grain sold. A rule which deter
mines the handling charges and makes the charge the same per 
bushel to the farmer who ships 100 sacks and the elevator com
pany which ships 100 ears cannot be held to be against public 
policy.

The rule being in principle lawful, and in effect, salutary, 
efficient rules for enforcing its observance amongst the mem
ber» must be employed. The constitution contains express 
power to enact all proper and needful by-laws not contrary to 
law. Pursuant to this power the amendment in question was 
passed.

The plaintiff's first point is that the by-law cannot he en
forced against him because of its i.r post facto effect upon his 
contract with MacLcnnan Bros. & Co.

By his application the plaintiff agreed to be governed by the 
constitution, by-laws, rules ami regulations of the association 
and by the usages and customs thereof.
and by all amendments and additions which may at any time hereafter
be made
to any of them, and agreed that compliance with the same and 
with his application should be and remain conditions precedent 
to his memltership and to the sale and transfer of his said mem
bership and his rights thereto. That does not mean that he 
agreed to be bound by any by-law that the association might 
thereafter pass, hut it surely does mean that he submits to be 
bound by any ‘‘proper ami needful” amendment or addition
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to the by-laws thereafter made, which is not contrary to law. 
That is his agreement with the other members of the association. 
He did not stipulate that he should not be bound by an amend
ment which, although otherwise "proper and needful” might 
interfere with his relations with some third person. This con
tract must be interpreted like any other contract which the par
ties have entered into with their eyes open. The Court cannot 
rc " » it or alter it in any particular. It can only interpret it. 
The only li on the association’s power is that the by
law must be 44proper and needful” and not contrary to the law 
of the land. That is the standard by which its legality must 
be measured and that alone. It may be said that it is contrary 
to law to compel another to break bis contract, but that is not 
the purpose of this by-law. and the plaintiff is under no such 
compulsion. It lias made it a condition of membership that its 
by-laws must be observed and the member must observe them or 
relinquish bis membership.

Tin* pliiiiitilî cannot insist upon remaining a member of the associa
tion while at the same time repudiating the conditions of membership: 
l.nris v. Wilson, 121 X.V. 2K4. at 287.

In so far as bis contract with MacLennan Bros. & Co. is con
cerned. the plaintiff’s position in equity and good conscience 
is not a strong one. lie was accepted as a member upon the re
presentation that bis duties were those of an accountant, whereas 
the term 44manager" would have much more accurately de
scribed them. It is true that the term "accountant” probably 
described bis position when lie made bis written application, 
but by the time he appeared before the council prior to his 
election, lie had ceased to be an accountant merely and had be
come a manager, lie did not then inform the council of the 
change in his position, although lie knew that the occupation 
of an applicant was a r concerning which the council de
sired to be informed when considering the ion. I am
persuaded by the evidence that bad the council known when 
the plaintiff’s was before them that he had on the
previous day entered into a contract with MacLennan Bros. & 
Co. for a year at a salary of six thousand dollars and that his 
duties were virtually those of manager, he would not have been 
accepted as a member. When the amendment objected to was 
being considered lie did not inform the association that its 
effect, if adopted, would be to place him in the awkward posi
tion of having to give up his membership or break his contract 
with bis employers, lie objected to it. but he based his objection 
upon the ground that an innocent employee who bad no know
ledge of his employer's objectionable business methods and who 
made no use of bis membership for the purpose of aiding him 
therein, would nevertheless be liable to the penalties imposed
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by thv association’s by-laws. After such a course of conduct, 
the plaintiff's objection comes with very little force, if lie is 
not actually estopped from putting it forward.

Another phase of the same objection is that the was
known to be an employee of MacLeiman Bros. & Co. when lie 
was admitted to membership, and the association has no power 
to force him to give up his employment under penalty of for
feiting his membership in the association. What I have said 
concerning the s contract to be bound by, after adopted
amt nts, applies with equal force to this phase of the ob
jection. By the express terms of bis contract lie has agreed to 
be bound by all “proper and needful” amendments thereto 
not contrary to law. If this amendment falls within these terms 
it is as much a part of his contract as arc the by-laws in force 
when he was elected. I know of no authority directly in point, 
but the question has been dealt with in a number of eases re
lating to mutual benefit associations and mutual assurance com
panies. In such cases the objection has much greater force 
because of the property rights involved. But even in such 
cases it has been held that where the member has agreed to be 
hound by changes that might afterwards be made in the con
stitution and by-laws, an amendment which deprived of mem
bership any member thereafter following certain prescribed 
occupations was valid. In Ellcrbe v. Faust ( 18114), 25 L.U.A. 
14!), the respondent became a member of a masonic mutual bene
fit association in 1884. lie then was and continued to lie a 
saloon-keeper. In 1890, the association, pursuant to power to 

and amend by-laws reserved by the constitution, passed 
a by-law that any member who should become a saloon-keeper 
should forfeit his membership. The respondent was a saloon
keeper at the time this by-law was passed, and it was argued 
on his behalf, that he was for that reason not within the pur
view of the by-law. But the Court said that the by-law must 
be interpreted to meet the abuse or thing ,
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The intention in manifest to prevent any of it* memlier* from pursuing 
the ov< ' in of saloon keepers or liar-keepers. . . . As the re*
is to have continued to lie a saloon keeper after its passage lie
come* within the operation of its provision*, and. according to the de 
dared effect of it. lost his niemlsTship ipso fnrlo without any formal ac
tion of the assis

The plaintiff’s contention is that when he joined the associa
tion there was nothing in its constitution, by-laws, rules or re
gulations which prevented him accepting employment with an 
outside corporation which carried on its business contrary to 
the principles of the Exchange. That is quite true, but neither 
was there any stipulation that such employment might not sub
sequently be forbidden, if such an amendment became necessary
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plaintiff’s contract.
Even if the non-existence of the provision aiterwards intro

duced by the amendment were the inducing cause of his becom
Mathbson ing a member, the association would not, for that reason, have 

lost the power of making it : British Equitable Assurance Co.
Mathers, C.J. v. Baily, [1906] A.C. 35.

If in any sense it could Ik* said that the plaintiff had a vested 
right to seek employment where and with whom he chose, such 
a right by the express terms of his contract with the association 
was liable to become divested.

In Pept v. ('itu and Suburban Permanent Buikliny Society,
[ 18931 2 Ch. 311. the plaintiff was the holder of fully paid-up 
shares in the defendant building society. When he acquired 
the shares the rules permitted a member on giving one month’s 
notice to withdraw his shares. The rules also provided that they 
might he altered by a majority of three-fourths of the members. 
The plaintiff gave notice of withdrawal, hut after the notice 
and after the expiration of the month, but before repayment, 
the rules were amended so as to give the directors power to 
make prior payment to any member not having more than £50 
standing to his credit. The plaintiff objected to be bound by the 
altered rules and claimed a vested right to be paid according 
to the rules in force when he gave his notice. The matter came 
before Chitty, J., who said, at p. 313:—

The plaintiff's counsel says rightly that, when the plaintiff gave notice 
of withdrawal, he had a vested right to he paid according to the then 
existing rule; but this does not settle the question because there existed 
also against him the power of altering the rule so that the question as
sumes this form, that he had a vested right liable to lie divested by any 
later rule duly passed.

I base my conclusion that the plaintiff is bound by subse
quently passed amendments even if such amendment interferes 
with his right to continue in a particular employment, and pro
vided the amendment is proper and needful and not contrary 
to law upon the fact that such is the plaintiff’s express con
tract.

It is further objected that the by-laws is not equal in its 
operation because it only applies to employees of a joint stock 
company and not to employees of a partnership. The by-law 

s to all members of the association and hence it applies 
equally to all persons of the class it is intended to govern. All 
are at liberty to accept employment with a partnership or in
dividual which or who conduct business in a manner repugnant 
to the Exchange rules, but not with a joint stock company con
ducting business in a similar way. All have services to sell, and 
it cannot be said that the by-law is unequal in its operation be-

4
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cause of the accident that sonic do and some do not desire to 
sell their services to a corporation.

The plaintiff urged a great many other objections to tin- 
validity of this by-law, or rather, he stated the same objection 
in a great many different forms. Ilis contention with respect to 
the by-law may he fairly grouped under the one general ob
jection : That it is contrary to public policy and therefore void 
in that it imposes a restraint upon the liberty of the members 
to dispose of their labour as they see fit beyond what is reason 
ably necessary for the protection of the interests of the associa
tion.

The early common law doctrine was that all restraints of 
trade or liberty to work were contrary to public policy, and 
therefore void. As the business of the world developed and 
trade became more extensive and diversified, it was found neces
sary to relax the strict common law rule and to mould it into 
conformity with the changed conditions.

The modern law on this subject is stated with great clear
ness by Lord Macnaghten in Nor den ft It v. Maxim North nfett 
Guns and Ammunition Co., f1894| A.C. 535, at 5fi5. He said :

'I ho true view at the present time. I think, it this : The pnhlie have an 
interest in every person’s carrying on his trade freely: so has the in 
dividual. All interference with individual liberty of action in trading 
and all restraints of trade of themselves, if there is nothing more, are 
contrary to public policy and therefore void. That is the general rule. 
But there are exceptions: restraints of trade ami interference with in 
dividual liberty of action may Ik- justified by the special circumstances of 
a particular case. It is a suflicient justification, and, indeed it is tin- 
only justification, if the restriction is reasonable—reasonable, that is, in 
reference to the interests of the parties concerned, and reasonable in re 
ference to the interests of the public—so framed and so guarded as to 
Alford adequate protection to the party in whose favour it is imposed, 
while, at the same time, it is in no way injurious to the public.

That was a case dealing with the protection of a trade. With 
respect to restrictions upon the liberty of iui individual to dis 
pose of his labour as he sees fit. the law is thus stated by Lind- 
Icy, M R., in Underwotnl v. Baikir, [18NI| 1 (’It. 300, at 304 :

It is now settled that, unless there are circumstances shewing some 
reasonable ground for imposing a restriction on a person’s liberty to do 
what he can for his own support that restriction will Is- held not binding 
upon him.

With regard to the reasonableness of the restraint, the rule 
as stated by Chief Justice Tindal, in Horner v. Graves, 7 Bing. 
735 ( 1831), at 743, has ever since been adhered to. He there 
said :—

We do not see how a better test can Ik* applied to the question whether 
reasonable or not than by considering whether the restraint is such only 
as to afford a fair protection to the interests of the party in favour of

24—16 D.I..R.
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whom it is given, and not so large as to interfere with the interests of 
the public. Whatever restraint is larger than the necessary protection 
of the party can l>e of no benefit to either, it can only be oppressive, and 
if oppressive, it is in the eye of the law unreasonable.

There is in the constitution of this association express auth
ority to pass all proper and needful by-laws. Whether or not a 
by-law is proper and needful depends upon whether the ob
ject sought is within the purposes for which the association was 
organized, and is in some direct way connected with the attain
ment of those objects and purposes. That is the controlling 
consideration in determining the validity of its by-laws : PcopU 
v. Hoard of Trade of Chicago (1867), 45 111. 112. The objects 
and purposes of this association have already been stated. The 
purpose to be served by this by-law is to prevent evasions of the 
association's commission rule, which it rightly regards as the 
crux of its organization, and the question is, whether the by
law, in the form in which it was enacted, is reasonably neces
sary for the attainment of this purpose.

1 can entertain no doubt that the association might pro
perly prevent any of its members from occupying a position 
such as the plaintiff fills with MacLennan Bros. & Co. He is, 
to all intents and purposes, the manager, the man charged with 
actively carrying on the business of the prescribed company. 
It was admitted that a member who was a shareholder or officer 
of such a company might properly be legislated against. If 
a member might properly be disciplined for becoming an officer 
or shareholder of such a company, it is difficult to see why the 
manager of the company, although neither an officer or a share
holder. should be exempt. He is quite as much within the evil 
aimed at as a mere shareholder. He is doing for the benefit of 
another that which he admits he would have no right to do for 
himself. Nor would it be any answer, as it seems to me, for the 
plaintiff to say that he was not using his privileges as a member 
for the benefit of his employers. In my opinion, the associa
tion may reasonably say to its members :—

You expressly agreed when you applied for membership to do all in 
your power to carry out the general objects and purges of the associa 
turn, and you must not become actively concerned in the management of a 
grain business in a manner contrary to the rules by which your fellow 
memlHTs are bound and to which they are bound to conform in the man 
ugement of their several businesses.

This by-law. however, is not limited to prohibiting employ
ment such as the plaintiff is exercising. It is perfectly general 
and forbids members taking employment in any capacity with 
u non-conforming company. That being the case I must deal 
with it as I find it. I am not at liberty to carve out of an up. 
reasonable restrict ion that which is reasonable, and give effe-t
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to that which is good while rejecting that which is had, unless 
the good is severable* from the had : Rogers v. Maddocks, [1892! 
3 Ch. 1146; and Underwood v. Marker, |1899| 1 Ch. 300, are ex
amples of severable covenants, and many others might be 
given. But if the illegal cannot be severed from the legal part 
of a covenant, the covenant is altogether void : Pickering v. 
Ilfracombe U. Co., L.R. 3 C.P. 235; Baker v. Hedgccock, 39 
Ch.I). 520; /% rls v. Saalfcld, |1892| 2 Ch. 149.

In Baker v. Hedgccock, 39 (Mi.I). 520, supra, the plaintiff, a 
tailor, had employed the defendant as foreman cutter and had 
taken from him a covenant that he would not for a period of 
two years after the term of service had expired be concerned 
in carrying on “any business whatsoever” within one mile of 
the plaintiff’s shop without the plaintiffs written consent. 
Without such consent the defendant within the time mentioned 
set up a tailor business within 100 yards of plaintiff’s shop. In 
an action to restrain the defendant, it was held that the covenant 
was unreasonable, and therefore, void, and although, if the 
covenant had been limited to the tailor business it might have 
been valid, it was impossible to divide it and enforce it to the 
extent to which it was reasonable.

In Allen Mfg. Co. v. Murphy, 23 U.L.R. 407. it was held that 
although a covenant limited to flic city of Toronto where the 
defendant had commenced business in breach of his agreement 
would have been reasonable and enforceable, yet because it 
covered the whole of Canada, which was unreasonable, it could 
not be enforced even as to M'oronto.

Russell v. Amalgamal<d Soeiily of Carpi nh rs, 119121 A.C. 
421. affords a further example of when the legal may not be 
separated from the illegal, but all must be held void.

It is quite obvious that this by-law is not severable, and un
less it is good as to all classes of employees, it is void altogether.

The by-law is not limited to any particular kind, of employ
ment, but is general, and prohibits employment in every capa
city. I fail to understand how the association could be in
jured by a member working for a non-eon forming company in 
any other than some managerial capacity, or in what way the 
interests of the association are promoted by compelling its mem
bers to forego or give up every kind of employment with such 
a company.

None of the defendants at the trial were able to point out 
the necessity for the very wide, general restriction placed upon 
the liberty of its memliers by this by-law and several admitted 
that a more limited restraint would have been sufficient.

An attempt was made to support the by-law on the ground 
that to work for a company which refuses to eon form to the 
association’s rules is so inconsistent with the duty which a
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member owes to thv association as to justify the latter in pre
venting it. A member owes to the association a duty not to 
violate its rules himself or to actively assist others in doing so, 
but how can it be said that working for a non-conforming com
pany in any of the numerous capacities not associated with the 
company’s management is any breach of such duty?

An employer may, within reasonable limitations, bind his >
servant not to take employment with his competitor in business 
after quitting his service. The reason is to prevent the possibil
ity of information acquired during the service as to his trade 
secrets or the names of his customers being communicated to 
his rival in business to the late employer’s detriment.

The Winnipeg Grain Exchange, however, carries on no busi
ness. It consists of an association of individual business con
cerns engaged in tin* grain trade, who have agreed together to 
carry on their respective businesses in conformity with certain 
fixed rules. It has no trade secrets to protect. It receives cer
tain market quotations, but all such information may be ob
tained by an outsider who has grain to sell in a perfectly legi
timate way through a broker meml>er. How can it be said then 
that the interest of the association requires that its members 
should be refused the right to take employment in any capacity 
(for that is what the by-law means) with a company whose 
business methods are inconsistent with its rules, or that a re
straint on the liberty of members so extensive is reasonably 
necessary for the protection of its interests.

In Bii/by v. ('onnol, 14 ('h.I). 482, a member of a trade union 
had been expelled because he had apprenticed his son in a 
•foul shop” contrary to a rule of the union. A ‘‘foul shop” 

was explained to mean one in which non-union men were em
ployed. The Master of the Rolls specially referred to this rule 
as one which, with others of a like tendency, made the union an 
unlawful association at common law. If a rule which forbids a 
member apprenticing his son in a shop where non-union men 
are employed is unlawful, it is difficult to avoid the conclusion >
that a by-law of this Exchange which forbids its members em
ploying themselves in any capacity whatever with an outside 
company is void for the same reason.

In Minimi Wain’ Hot tic Exchanyi \. Booth, 86 t’h. I). 46"). 
the facts were these. The plaintiffs were a society established 
for the purpose of protecting the property and promoting the 
interests of its members who were mineral water manufac
turers in London and elsewhere throughout England and Scot
land, and one in Sydney, Australia. One of its articles was that 
no member should employ any traveller, carman or outdoor em
ployee who hail left the service of another member without the 
consent in writing of his late employer until after the expiration *
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of two years from his so leaving. ('bitty, »)., held, and his judg
ment was sustained in the Court of Appeal, that the article was 
wider than was necessary for the legitimate protection of the 
members of the society and was, therefore, void, as being in re
straint of trade. Cotton. L.J.. at 471. said, after quoting the 
article :—

That is perfectly general. It is not even limited in its application 
to any particular employees who from their position might have confidenti
ally acquired any knowledge in their employment. It is not confined to «vi
vants who. having been put in places of confidence, have lieen long enough 
in the service to obtain any information which they ought not to disclose 
and which might Is* used to the detriment of their employer. ... in 
my opinion the great objection to this covenant is that it might lie used 
most oppressively by preventing a man who had never Is-en in am con 
lidential position and never desired improperly to use the information lie 
had then acquired from getting employment from another master in tIn
trude which he knew most alsmt and which he could ImM carry on.

In Russell v. Anmh/amutnl Socirtt/ of Carpi nt< rs, |1910| 1 
K.B. 506, affirmed in the House of Lords. |1912| A.C. 421, 
it was held that a rule of the defendant association which for
bade, under pain of expulsion, a member to take a sub-eontract 
to do piece work or to work in fixing, using or finishing work 
which has la-eu made under conditions which the union might 
consider unfair was an unlawful interference with individual 
liberty and with other rules of a like tendency rendered the 
society an unlawful association.

It was also pointed out in this case, the rules of a voluntary 
association and the clauses of ail agreement stand upon the 
same footing in so far as their construction is concerned.

The case of Stair v. Duluth Board of Traih (1909), 121 N. 
W.R. 395, was relied upon by the defendants. In that ease il 
was sought to restrain the defendants from further transacting 
business under their rules on the ground that they were con
trary to the anti-trust statutes, the general effect of which is to 
forbid agreements in restraint of trade. One of the rules pro
vided that any member who should become the “agent ” of any 
person, firm or corporation when such person, firm or corpora
tion was known to be buying or handling or had attempted to 
buy or handle grain for a less rate of commission than provided 
in the rules should be subject to the penalties prescribed : but 
the validity of the rules was maintained. The term “agent" 
used in the Duluth rule is nothing like as comprehensive as the 
term “employee” in the by-law in question. A similar rule or 
by-law passed by the Winnipeg Exchange would. I think, be 
unexceptionable.

In my opinion, the amendment made on August 23, 1912, to 
by-law No. 19. was unreasonable, and therefore void, tuid the
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défendants should In- restrained from enforcing it or of collect
ing the fine imposed upon the plaintiff pursuant thereto.

In my opinion, the plaintiff made out no ease for damages, 
and I award none.

The point as to whether or not the plaintiff made use of 
his privileges as a member of tile Exchange for the benefit of his 
employers has no material bearing on the question of the lawful
ness of this amendment. The plaintiff, however, attempted to 
shew that he had not done so, for the purpose, as his counsel 
stated, of clearing his skirts. In that attempt lie, in my judg
ment, failed.

l’util a few days before the amendment was passed, the 
president and sole beneficial shareholder of MacLennan Bros. & 
Co. was Mr. F. It. MacLennan. Mr. MacLennan was a member 
of the Exchange. The company paid to agents in the country 
for procuring shipments of grain to he made to it for side on 
commission 3-8 wilt per bushel. The company not being re
gistered with it he Exchange, no member could sell the grain so 
secured for it at less than 1 cent per bushel commission. In 
order to keep within the letter of tin* rules, the company sold 
the grain so consigned to it, and on which it had paid to the 
country agent 3-8 cent per bushel to its president, Mr. F. H. Mae 
(jcnnaii, at one cent la-low the market price. This grain was 
then sold on the floor of the Exchange for F. It. MacLennan. 
Some of such sales on the floor were made by the plaintiff, who 
made use of his privileges as a member for that purpose.

It is manifest that on every bushel of grain so ilea It with, the 
company lost 3-8 cent—that is, F. It. Maclx-nnan, as the sole 
beneficial shareholder of the company, lost 3-8 cent, hut F. It. 
Mac lam nan, the individual, made a profit of 1 cent per bushel, 
so that to him the net gain was 5-8 cent per bushel, .lust before 
the amendment was passed it is said that F. It. MacLennan 
transferred his shares in the company to two of his brothers, 
who are not in the grain trade, and retired from the presidency. 
No change was made in the method of disposing of grain con
signed to the company. It continued to pay the country agents 
3-8 cents ami to si'll such grain to F. It. MacLennan at 1 cent un
der the market price, thus losing 3-8 cent per bushel. It is claimed 
that the chief business of the company consisted in buying grain 
outright and that on that branch of the business large profits 
were made, so that it made a profit on its whole business, not
withstanding its loss on the grain consigned. If the company’s 
business transactions with F. It. MacLennan were real and not 
merely colourable transactions, it is difficult to understand why 
it should seek, as it did, to increase its commission transactions 
through country agents on all of which it was bound to lose 
money.

i
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No other conclusion can be arrived at than that this most 
transparent subterfuge was resorted to for the purpose of tak
ing advantage of the facilities afforded by the Exchange for the 
purpose of marketing the company's grain while the company 
itself openly disregarded the principles of trade by which the 
members of the Exchange were bound. To the carrying out of 
this arrangement, the plaintiff was a party, lie seemed to 
think that so long as lie nominally acted for F. 1$. Macljennan in 
disposing on the floor of the Exchange of the grain which had 
been received by the company and by it transferred by the 
hocus-pocus method above described to MacLennan, lie was not 
using his privileges as a member for the benefit of the com
pany. Whatever form these various transactions took, 1 have no 
doubt that in substance the plaintiff was availing himself of his 
privileges as a memlter for the company’s benefit.
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McINTOSH v BANK OF NEW BRUNSWICK N. B

\ nr lirututirick Supreme Court, McLeod, Itarrii, amt MrKeoicit, ././. S. C.
Xovemher 4. 1913.

1. Hanks <4111 It—2.1)—OrncUH anii aukxtm—Authority — Branch
MANAGER— CERTIFYING CIIKQVK GIVEN IN PAYMENT OK INDIVIDUAI.

Tim payee of » cheque in |>la«-«*i| on *1 riel. eni|iiiry us to Hie milli 
ority of tlie manager to liiml the hunk hy its certification of the chei|iie 
where the drawer «liai not have fund* on deposit to meet it ami the 
payee knew Hint, the nominal drawer of the elni|iie gave name in the 
personal interest of Hie hank manager.

2. Hanks (#11111—23)—Officers and aue.ntn—Branch manager
Authority to bind hank iiy transaction in which iii in prr 
NON ALLY INTERKBTKD.

In order to him! a hank hy a transaction in which a hraneh manager 
acts for himself, or as agent for a third person, in a matter in which 
tlie hank has no interest, the manager must |iox«chs special authority.

3. Hanks (| III B—25)—Officers anii agents - Branch maxaukr-
AfTIIORITY—CERTIFICATION OK CHEQUE WIIKN DRAWER WITHOUT
kuxoh—Pathkxt ok maxygkr’h own dkiit.

The manager of a hraneli Imuk cannot, in tlie alwnee of *|Mi'iul 
aullmrity. hind a hank hy the certification of a rlns|iie of a third per
son given in payment of the individual ilehl of the manager, or of the 
drawer, in the creation of which the manager acted as the latter's 
agent, unconnected with his duty to the hank, where the drawer did 
not. have funds on deposit to meet the cheque.

i Ranks (I III B 85) Omens in» munts Branch manam»
Authority—Power to iiixd hank—Agreement to buy iminiin du 
posited with third purnox ah <oi.i.atkrai. for manauer's own

A letter in the name of a hank written and signed by a branch 
manager, promising to reileem bonds de|sisited by the manager as 
collateral to Ills individual debt, or of n third person for whom the
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uiiiiuigvr iivtvil tin iigviil, iiinl in which the hank had no intercut. is 
not hintiing on the hank iiiiIchh the hrnncli manager wan expressly 
authorized hy the hank to make the agreement.

5. Banks (IIIIB—25)—Offickrn and aiiknts — Branch manaokb— 
Authority—Powkr to iiinii rank—Guaranty ok dkbt ok tiiirh

The Bank Art. H.S.C. 100(1, eh. ‘20. «ha-» not empower the manager 
or hrnncli manager of a hank to pledge it» credit to the payment of the 
debt, of a person in which the hank ha» no interest.

«I. Baxkn (HUB—25)—Officers and aiikxtr Branch maxaiikr— 
Authority—Vi.kdoino crkimt op rank to purciiahb sharks.

The appointment of a person as manager of a hrnncli hank docs not 
imply any authority to hind the hank hy an agreement to purchase 
shares of stock or Isnids on the hank’s account.

7. Banks is Mill—25)—Ofhckhs and acknts—Authority—V.navtii- 
ORIZKD AIT OK IIRAXCII MANAfiKR—RATIFICATION.

The general manager of a hank cannot ratify an unauthorized con
tract of a hrnncli manager so as to hind the hank, unless it lie one that 
the general manager himself has authority to make.

statement Aim-kai, by the plaintiff from a judgment in favour of the 
defendant bank in an action on a cheque certified by the man
ager of a branch bank when the drawer was without funds: 
and also on a letter written by the former in the name of the 
bank by which lie sought to bind the bank to purchase bonds 
deposited by the branch manager as collateral security for a 
debt, which was either his own or that of a third person with 
whom he had a joint personal interest in conflict with that of 
the bank in having such cheque honoured.

The ’ was dismissed.
If. A. PowcU, K.C., for plaintiff.
.1/. G. Tffd, K.C.. and IV. ,1. Eiriiif/, K.O., for defendant.

The judgment of the Court was delivered hy 
Mci*od. j. McLkod, J. :—This action is brought to recover two several 

«mounts claimed hy the plaintiff against the defendant the 
Ihink of New Brunswick. The first is on a cheque for $10,00(1 
professing to In- certified hy tin- defendant hank, dated April 

‘27. 1911. The second claim is to recover $28,000 which plaintiO'x 
claim under a certain letter given hy one Marry It. Clarke, the 
manager of one of the branches of the defendant company, who. 
in signing the letter, professed to net for the defendant hank.

This letter was given on March 20. 1911. The case was 
tried before Mr. .Justice White without a jury and he found a 
verdict for the deft Tn his judgment he has stated the
facts of the ease very fully. I shall therefore only refer to 
them as briefly as I ci n in order to make what 1 have to say 
dear.

The plaint ill's are stock brokers. g their head office in 
Halifax, Nova Scotia, with a branch office in St. John which, in
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1911, when the transactions involved in this suit took place, was 
managed by Henry II. Smith, one of the plaintiffs, a partner 
in said firm. The defendant hank had its head office on Prince 
William street in St. John, and the plaintiffs kept their ac
count there. It Inn! branches in different parts of the city and 
one of its branches was on Charlotte street, which was known 
as the Market Branch. Harry H. Clarke was the manager of 
that branch. Robert II. Kesscn xvas the general manager of 
the defendant bank ami his office was at the head office on Prince 
William street.

During all the time from April. 1911 to June. 1911, tie- 
plaintiffs, who were customers of the defendant bank, were in 
debted to it in a large sum of money, not less than *M0.(M>0. all 
of which, however, xvas secured by collateral.

In June or July, 1909, Clarke commenced speculating in 
stocks through the plaintiffs' firm in St. John, buying on margin, 
lie lost money, and in September of that year lie owed the 
plaintiffs a considerable amount of money against xvhieli they 
held collateral but not sufficient to cover the xvholc amount 
owing. Clarke being unable to put up further margin closed 
the account and agreed to pay tie- plaintiff *120 a month on 
the amount lie was owing, xvhieli amounts he paid quite re
gularly. only missing. I gather from the evidence, a few pay 
incuts until December. 1910.

In that month lie again licgan dealing with the plaintiff in 
hotli stocks and bonds ami also in cotton, on margin as before. 
In January, 1911. Smith became manager for the plaintiffs of 
their St. John office and he and Clarke from tin- evidence appear 
to have been on very friendly terms.

Clarke continued his dealings through the plaintiffs' firm 
and some time in February. 1911. about the 20th, the plaintiffs 
loaned him *10.000. During tlial month a man named McBcath 
joined Clarke in his transactions. He Mcltcath) claimed to 
have some ne ans and lie handed Clarke, to he deposited with 
the plaintiffs if necessary fifty bonds called the Vanderbilt 
Realty Company bonds < I will hereafter refer to them as the 
Vanderbilt bonds), and nine bonds called the Flko Development 
Company bonds I will hereafter refer to them as the Klko 
bonds).

On Februarx 23. 1911, McBeath wrote the plaintiffs a letter 
of xvhich the folloxving is a copy:—

The Hank uf New Hi iiii-m irk. SI. John. Vit.. Market llram-h. Feb. 3.1, 
Hill. ile*»re. ,i. I . Mvlnhwli & CVy., Ilmker». SI. John. N.H.

I have handed lu Mr. II. It. Clarke forty InuvI- uf the Vanderbilt 
Realty & Improvement Co. (par value $1.000 each), also live InhvI* of The 
Klko Development Co. (par value *1.000 each). I underntand Mr. Clarke 
lia* handed these Imtid* over to you and they are to he lined a* collateral 
iipainnt hi* account.
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N. B Hv had, as 1 have said, really handed Mr. Clarke 50 of the
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Vanderbilt bonds and nine of the Elko bonds and Clarke had 
deposited the whole of the Vanderbilt bonds and five of the
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Elko bonds with the plaintiffs as security for the loan of $10,- 
000. Subsequently, some of the Vanderbilt bonds were re
turned to Clarke, so that at the time of the commencement of 
this suit, the plaintiffs had 30 of the Vanderbilt bonds and the 
five Elko bonds.

McLeod, .î. The plaintiffs claim that at the time the $10,000 loan to 
Clarke was made they did not know that McBeath was in
terested in the account. Smith says that about March 6, 1911. 
Clarke informed him that the $10,000 loan of March 2.1, was for 
McBeath, and that the cotton transactions they had been carry- 
inn: on with Clarke was also on McBeath’s account.

The plaintiffs at that time received a letter from McBeath 
which is as follows:—

Messrs. •>. ('. McIntosh A (Wy., Brokers. St. John. N.B. Dear Sirs,— 
In referenco to my account 1 hereby authorize Mr. II. B. Clarke to act 
with you in reference to same nn<l anything lie may «h» will receive my 
sanction.

XV. H. McBeath.

This letter is not dated but Smith says he received it on 
March 6, and that he then transferred the cotton account car 
ried on by Clarke to another account headed “H. B. Clarke 
and W. 11. McBeath.” He also charged that account with the 
$10,000 loaned on February 25, and placed the Vanderbilt and 
Elko bonds that had been deposited by Clarke against this latter 
account, and the plaintiffs after that carried on the account in 
these two names. The plaintiffs also continued another ac
count with Clarke in his own name. This account was prin 
cipally in stocks and bonds.

Shortly after this, on or about Mardi 20, Smith informed 
Clarke that the plaintiffs wished these Vanderbilt and Elko 
bonds replaced by other collateral. Clarke then gave the plain
tiffs a letter which is as follows:—

Mveers. J. ('. McIntosh & (Vy., Brokers, St. John. N.B. Dcur Sira,—
1 enclose herewith 45 X’andcrbilt Realty bonde, uleo 5 Klko Development 
Co. bonds (par value #1.000 each). These bonds are to he held as collateral 
against Mr. XV. H. McBeath’s account and we hereby agree to redeem 
them at 80 any time you may wiali to call them.

Kor the Bank of New Brunswick, Market Branch, St. John, N.B.
H. B. Ci.abke, Manager.

This letter is not dated but Smith says he received it about 
March 20. It is on this letter that the plaintiffs claim to re
cover $28,000.

Whilst this letter states that 45 Vanderbilt bonds and 5 
Elko bonds are enclosed it is not correct in that respect. The
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bonds had been as I have said, deposited with tile plaint ill’s in 
February previously. Clarke and McBeath in their dealings 
with the plaintiffs lost money and some time in April. Hill, a 
little before the 26th of that month, tin* plaintiffs were pressing 
Clarke for payment of the $10,000 or security for it.

Early in April, 1911. a Mr. Edward L. Collins, whose home 
was somewhere in the I'nited States, came to St. John, and on 
April 19, he opened an account with the defendant bank’s 
Market Branch, which was closed on June 15, in the same year. 
This account appears during the whole period which it existed 
to have been nearly always overdrawn, sometimes to quite a 
large amount; hut when Clarke made his returns to the head 
office the account generally, or perhaps always, shewed a credit 
balance in favour of Collins.

Smith says Collins called at the plaintiff 's office a few days 
before April 26, and told him (Smith) that lie (Collins) would 
substitute the securities if necessary and would give the plain
tiff’s a cheque on account to he held as additional collateral.

In the evening of April 26. the parties, Smith, Clarke and 
Collins, met at the Royal Hotel and Collins gave Smith a cheque 
on the defendant hank for $10,000. the cheque being dated 
April 27. He says that Collins told him lie was going to clean 
up the McBeath account and he says Clarke told him the 
cheque was all right. As a matter of fact the ( account 
at that time was overdrawn at the Market Branch something 
like $13,000. Clarke says that Smith agreed to hold the cheque 
until after May 30. Smith denies that hut says that lie was to 
hold it as collateral to the Clarke and McBeath account.

On April 27. the cheque was presented at the Market Branch 
and was certified as good by Clarke in the following way :—

< iihhI when |iro|M»rl,v endorsed. ll.ll.C. ledger keeper. Hunk of New 
lli'iitiioviek. Market Hrnnvli.

The cheque was not presented for payment until June 6. 
It was not charged to Collins* account and was not entered in 
the books of the hank.

The plaintiffs claim to recover the amount of this cheque. 
They also claim that under the letter of March 20, they are 
entitled to recover from the defendants 80 per cent, of the face 
value of the Vanderbilt and Elko bonds: which amounts to 
about $28,000.

The defendant denies its liability on the cheque for several 
reasons, the principal one being that Clarke had no authority 
to certify the cheque, there being no funds in the hank to meet 
it, and that the circumstances were such as to put the plaintiffs 
upon enquiry as to the extent of Clarke’s authority. As to the 
bonds they claim that Clarke had no authority whatever to 
sign a letter to hind the hank to purchase them.
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That thv principal is liable for tin* wrongful or fraudulent 
act of his agent if done in the course of his employment, and 
within tin- scope of his agency, although the principal did not 
authorize such wrongful or fi act or did not know of it
is well settled by a number of authorities. See Harwich v. Eng- 
lish ,I oint Stock Hank, L.R. 2 Ex. 259; Mac Kay v. Commercial 
Bank of \ /:. LR • IM VI. Lloyd v. Cm,,. [IMS) À.C 
71ti.

Prior to the decision in this latter case it had been held in 
some eases, or supposed to have been held, that in order to make 
the principal liable the fraud must have been committed for 
his (the principal’s) benefit; but in the latter case it was held 
that the principal was liable for the fraud of his agent whether 
he received the benefit of the fraud or the agent himself re
ceived the benefit of it. if the agent was acting within the scope 
of his agency.

The principal, however, is not liable for wrongs and frauds 
committed by the agent outside the scope of his authority, or 
apparent authority.

In the present ease Clarke had only the authority that he 
would have as being manager of the branch bank, that is, he had 
no specific authority or instructions to do any particular thing. 
He had as manager of that branch the authority that attached 
to the position as manager of that branch. As between him and 
the public b<- must be supposed to be acting always for the bank 
and not for himself. Any person, therefore, dealing with him 
who knew that in what he did lit- was acting for himself in a 
matter in which the bank was interested was put upon inquiry 
as to the extent of bis a it.v to act in that particular cast-.

Clarke in certifying this cheque was acting for himself and 
McBeath or for MeBeath, whose agent he was. The learnetl 
trial Judge has found that Clarke was interested in the <'larki- 
ami MeBeath account and the circumstances were such that the 
plaintiffs knew that lie was interested. I think the evidence 
justifies that finding. The plaintiffs themselves sav he was 
acting for MeBeath. whose agent he was as they claim, but they 
say they «lid not know lie was interested in the account as prin
cipal.

From tin- view I take of the ease it is immaterial which state
ment is true, because Clarke’s duty was to tin- bank and the 
moment that tin- plaintiffs knew In- was acting not for tin- 
bank of which In- was the branch manager, but was acting for 
MeBeath. whose agent In- was as they claim, or was acting for 
himself and MeBeath. they were put upon enquiry as to tin- 
extent of his authority.

I will assume that Clarke had authority to certify a cheque, 
acting in the ordinary course of his business as manager, al
though according to his own evidence, it is usually done by tin-
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ledger keeper, and il is admitted that that is the usual practice 
by banks. By the certificate itself it appears that Clarke signed 
it as ledger keeper and not as manager. I presume that the 
reason a cheque is certified by the ledger keeper is that the 
ledger keeper can easily ascertain whether the party making 
the cheque has funds in the hank with which to meet it or not. 
Certifying a cheque simply means that the maker has sufficient 
money in the hank to meet, it. It is certain that a ledger keeper 
has no right to certify a cheque unless there is sufficient money 
in the bank to the credit of the maker with which to meet it.

As between the hank and Clarke he (Clarke) had no right 
to certify the cheque when Collins not only had no money in the 
hank to pay it, but, at that time, owed the hank a large amount.

Smith, one of the plaintiff's (and who was acting for the 
plaintiff’s), knew when lie received the cheque from Codings and 
when Clarke in the evening of April 26. told him that the cheque 
would he all right that he (Clarke) was not acting for the hank 
in that matter, but was acting either for himself and Me Beat h. 
or to accept Smith's own statement, was acting for MeBeath 
for whom lie was agent.

With this knowledge then that Clarke was acting either 
for himself and MeBeath or for MeBeath. and not for the bank, 
although he was seeking to make the hank liable, the plaintiff’s 
were put on a strict inquiry as to the extent of Clarke’s auth
ority.

Acting as Clarke was then acting it required as between the 
bank and himself that lie should have special authority from the 
defendant bank to act for himself in this matter, or for his 
other principal, MeBeath.

There is not a particle of evidence that he had any auth
ority to act for himself or as agent of MeBeath in matters in 
which the hank was interested, or to certify this cheque, then- 
being no funds to meet it. On the contrary, both Hessen, the 
general manager, and Dr. White, the vice-president, say In- 
had no such authority.

The plaintiff's through Smith when they received this cheque 
on the evening of April 26. and when it was presented to lie cer
tified on April 27. knew that Clarke was acting for himself and 
MeBeath, or, at all events, as tin- agent of MeBeath, and that 
the cheque was to he used to pay a debt owing to themselves by 
Clarke and MeBeath. according to the finding of the learned 
•fudge or according to their own evidence a debt owing hv Me
Beath for whom Clarke was acting as agent.

The plaiintiff’s knowing that Clarke was acting for himself 
and MeBeath, or for MeBeath for whom he was agent, were 
at once put on inquiry as to the extent of his authority. lie had 
no ostensible authority to act for himself or as agent of Me
Beath in a matter in which the hank was interested, and the
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plaintiffs cannot hold the bank liable unless he had actual auth
ority to act for himself or McBeath in matters in which the 
bank was interested and he did not have authority to certify 
a cheque to pay the plaintiffs a debt owing by himself and Me- 
Beath or by McBeath. there being no funds in the bank to 
meet it.

I am aware that the plaintiffs may say that they did not 
know that Clarke was committing a fraud on the defendant 
bank, but they did know that he was acting for himself or as 
agent for McBeath in a matter in which the bank was interested 
and that the cheque was to be used to pay a debt owing them
selves either by Clarke and McBeath or by McBeath, and if they 
had made any enquiry they would have learned that he had no 
authority to so act or to certify the cheque.

There is a further circumstance in connection with the 
cheque that 1 think significant. The plaintiffs, during all the 
time they were holding this cheque, were owing the defendant 
bank at their head office a large sum of money, something over 
$80,01)0. on loans or discounts. On this they were paying in
terest. There was no agreement that Collins should pay in
terest on the cheque. It seems strange, under these circum
stances. if they believed the money was in the bank to meet the 
cheque that, it was not presented for payment. I do not think 
the explanation given by Smith a good one.

The next question arises on the letter of March 20, 1011, 
given by Clarke, whereby on behalf of the bank lie professes to 
agree to redeem the Vanderbilt and Elko bonds at 80 per cent, 
of their face value. This when the facts are once stated and 
understood, it seems to me presents but little difficulty.

The facts as stated by Smith are shortly, as follows:—
McBeath owed the plaintiff a large amount of money and 

Clarke, who, he says, was McBeath’s agent and acting for him. 
deposited these bonds as a collateral to secure that debt.

The plaintiffs called on Clarke to replace these bonds with 
other and better security, Clarke then professing to act on behalf 
of the bank gave this letter to the rs. The plaintiffs
knew that in professing to make this agreement on liehalf of 
the hank. Clarke was acting either for himself and McBeath or 
for McBeath, whose agent they claim and he was proposing to 
render the bank liable to redeem these bonds, in order to pay 
a debt owing them by himself and McBeath or by McBeath as 
the case may be, a debt in which the bank was in no way inter
ested. With this knowledge the plaintiff cannot hold the de
fendant bank liable unless they can shew that Clarke had ex
press authority to write the letter and make this agreement to 
purchase the stock. In f> Ilalshury’s Laws of England, page 
293, it is said :—

One tost an to an art or representation being within the aeope of an

A4B
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agent*» authority is whether it was committed or made by him for his 
own lienefit or for the lienefit. of tlie company.

Applying this tost, it is unquestionably proved that this 
letter making this claim or offer was either for the benefit of 
Clarke himself and McBeath or for McBeath, for whom Clark** 
was agent, and in either ease he could not bind the bank unless 
he had actual authority to do so. and lie did not have that auth
ority.

Furthermore, by the provision of the Banking Act (R.S.C. 
1906, eh. 29). neither Kessen nor Clarke had power to pledge 
the credit of the bank to redeem these bonds which simply meant 
to pledge the credit of the bank to pay tin* indebtedness of Me 
Beath or the indebtedness of Clarke and McBeath as the case 
might be.

Sec. 76 of that Act makes provision as to business and 
powers of a bank. Sub-sec. (a) provides that they may open 
branches, agencies and offices. Sub-sec. </>) provides they may 
••ngage in and carry on business as a dealer in gold and silver 
coin and bullion. Sub-sec. (c) provides they may deal in, dis
count, and loan money, make advances upon the security of. 
and take as collateral security for any loan made by it, bills of 
exchange, promissory notes, etc. Sub-sec. (d) is as follows : 
Kngage in and carry on such business generally as apper
tains to the business of banking.

It is under this last sub-section that it is claimed by the 
plaintiffs that Clarke as manager of the bank could bind tin* 
defendant by this letter, and it is claimed that it was simply 
an undertaking to purchase these stocks, but it is no part of a 
bank manager to purchase stocks.

Looking at the whole transaction it is simply in its effect 
an attempt to guarantee the account due by McBeath. It is 
not a business that appertains to the business of banking; it 
was simply a guarantee of McBeath s account, an account in 
which the bank had no interest, and in the attempt to guarantee 
it, it was to receive no consideration.

The plaintiffs, however, contend that afterwards and after 
Clarke had left, Kessen ratified and confirmed what was done 
by Clarke.

In the first place, as I have said, Kessen himself could not 
have bound the bank by such a letter and if he could not hind 
the bank he could not bind them either by ratification of what 
Clarke had done or by way of estoppel.

In the second place, nothing he did was a ratification of 
Clarke’s action ; he simply advised Clarke as it was found by 
the learned Judge in his own interests as to what was best to do 
with the bonds, but not in any way as binding the bank.

In my opinion the appeal should be dismissed with costs.
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GENTILE v. B C ELECTRIC R. CO.
Hritish Columbia Court of Appeal, Macdonald, C.J.A., I r ring, Martin, and 

(I alii her, .1.1. I. May 20, 1913.
\firent v. It.t'. Electric It. Co.. 12 B.C.lt. 199, followed.)

Limitation of actions (8 III F—130)—Differing periods of 
limitation—Gnu nil limitation under Provincial Railway Act— 
Longer period under Lord Campbell*s Act (R.C.) — Action 
against railway for causing death.]—Appeal by defendants from 
the verdict of the jury in favour of plaintiff in an action for 
negligence causing death.

The appeal was dismissed.

The Court delivered an oral judgment dismissing the ap
peal and holding that the finding of the jury negativing contri
butory negligence on the part of the deceased was supported 
by the evidence.

The majority of the Court held (Martin, J.A., dissenting) 
that the action was not barred, although brought more than six 
months but less than twelve months after the accident, the lat
ter period of limitation provided by the Families Compensation 
Act, R.S.B.C. 1011, ch. 82. controlling, and not the British 
Columbia Consolidated Railway Companies Act, 1896, ch. 55, 
sec. 60, which enacts that actions for damages thereunder shall 
be brought within six months next after the damage was sus
tained: Green v. R.C. Electric R. Co. (1906), 12 B.C.R. 109, 
followed ; McDonald i B.C KMrit /.* Co 1911 . 16 B.C.R 
386. discussed.

Appeal dismissed.

laursen v. McKinnon

i Decision No. 4. i

Hritish Columbia Court of Appeal, Macdonald. I., Irving, Martin, and 
(lallihn. JJ..1. May 9, 1913.

| Laurnen v. McKinnon (No. 3). 9 D.L.R. 827, ulfirnivd. |

Appeal (§111 F—95)—Extension of time- Soticc of ap
pt al.]—Appeal from the order of Gregory, J., Laursen v. Mc
Kinnon (No. 3). 9 D.L.R. 827. 23 W.L.R. 407. extending time 
for giving notice of appeal.

IV. It. A. Ritehic, K.C., for the appeal.
L. G. McPhillips, K.(for defendant, contra.

The Court dismissed the appeal.
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18131. Dinmihkai. and discontinuance (81—2)—Involuntary — Want tit

PROSECUTION AFTER ALLOWANCE OF NEW TRIAL.
Kvi'ii if Htill in force, see. 4 of the olil Statute of Limitations. ‘21 

Janies I. Hi. Hi. which provides that the plaint ill' must bring any new 
action not Inter than one year after the reversal either on error or by 
way of arrest of judgment, of a verdict in his favour, does not apply 
to limit the time within which he must bring his notion on for re 
trial after the setting aside of a verdict in his favour ami the order 
ing of a new trial by the Court of Appeal ; since such order does not 
work a termination of the action.

•2. Dismissal and discontinuance (#1 -2)—Involuntary — Want of
PROSECUTION AFTER NEW TRIAL ORDERED—l'.NRKASONAlll.K DELAY.

A court has inherent power to dismiss an action after a verdict 
in favour of the plaint ill' has Innui set aside and a new trial ordered 
by the Court of Appeal, if not brought to a re-trial by the plaint HT 
within a reasonable time.

3. Dismissal and discontinuance (8 I—2) — Involuntary — Wani of
PROSE! UTION AFTER NEW TRIAL ORDERED—UnREAHONAIII.E DELAY.

An unexplained delay of twenty-six months on the part of the 
plaintitr in bringing an action on for re trial after a verdict in his 
favour has h»en set aside and a new trial ordered by the Court of Ap 
peal, is so unreasonable as to justify the dismissal of the action.

Motion to dismiss nn action for the delay of the plaintiff statement 
in bringing it to re-trial after a new trial was ordered by the 
Court of Appeal.

The motion was gr
./. F. Davidson, for plaintiff.
II. F. Tench, for defendant.
'Curran, J. :—Motion by defendant to dismiss the iff's rnmn.i. 

action for want of prosecution. The case was tried by jury on 
March 15, 1911, when the plaintiff had a verdict for $500. The 
action is one for malicious prosecution. The Court of Appeal, 
on October 22, 1911, set aside this verdict and ordered a new 
trial. No costs of the trial were allowed to either party, but 
the costs of the appeal were made costs in the cause to the de
fendant.

Since then the plaintiff has made no move in the matter of 
a second trial of the action, and the defendant now wants to 
have the action dismissed for want of prosecution.

He does not rely on our rule 540, which is nearly identical 
with the Ontario rule 433. The Ontario Courts have apparently 
held that notice of trial given by a plaintiff followed by a set
ting down of the action and trial thereof is a compliance with 
such rule, and that a motion to dismiss under it will not lie in 
such a case as the present.

The defendant’s counsel practically concedes this, lie re
lies, however, upon the inherent jurisdiction of the Court, apart 

25—18 D.I..1.

4

4



3Hti Dominion Law Reports. [ 15 D.L.R.
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and also upon sec. 4 of ch. 1(>. 21 James I. (the old Statute of 
Limitations), as supplying sufficient ground and authority for 
the allowance of this motion.

Davis 1 do not think the section of the statute of James I., cited, is
Whiumt. any authority upon which reliance can he placed ; in fact, that

it is not in point at all. Sec. 4 of this Act provides :
That if in any of the «aid actions or unit* ( referring to tlnwe enumer

ated in hoc. 3, within which the plaintilf’s action would I think fall I jmlg 
nient Ik* given for the plaintiff and the name be reversed by error, or a 
verdict passed for the plaintiff and upon matter alleged in arrest of judg
ment the judgment Ik- given against the plaintiff, that he take nothing by 
his plaint, writ of bill . . . that in all such cases the party plaintiff 
. . . may commence a new action or suit from time to time within a year 
after such judgment reversed or such judgment given against the plaintiff 
. . . and not after.

1 think, won if the judgment of the Court of Appeal in this 
ease could lie construed to he of the same effect as the judgments 
mentioned in the statute, that, nevertheless, the Act dot's not 
impose a limitation which could lie made applicable to this 
ease. It would seem that the plaintiff in the case# reforr ' o 
in the statute, was left in a position to bring a fresh actio, .or 
the same cause as his original action, if lie did so within a year, 
but not otherwise. Now, no such result obtains here. The ori
ginal action is still pending. The judgment of the Court of 
Appeal is not a verdict for defendant or against plaintiff. It 
merely sets aside a verdict for plaintiff awarded upon the find
ing of a jury, and, apparently, went upon the ground that it. 
was uncertain from the finding of the jury what the exact 
amount of damages was that they intended to award the plain
tiff (see report of this case, Davis v. Wright, 21 Man. L.R., at 
710), and so a new trial was directed.

I have doubts as to whether this section of the statute in 
question is still law. A similar clause is found in 3 & 4 Win. 
IV. ch. 42, sec. (>. I have looked at a number of text-books on 
the statutes of limitations and cannot find in any of them any 
reference to or comment upon either of these sections. They 
seem to be entirely ignored, and for this reason, it occurs to me 
that, perhaps they have been either repealed, although 1 cannot 
find any repealing Act, or have become obsolete through disuse. 
However, I hold that the statute of James docs not afford any 
ground for giving effect to the defendant’s motion.

I think, however, I have power to deal with this motion un
der the inherent jurisdiction of the Court, although not under 
our rule 540, or any particular rule.

The plaintiff apparently relies upon the Ontario decisions 
construing their rule 433, to which I have before referred, as
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a complete answer to the present motion. 1 intimated to plain- MAN. 
tiff’s counsel that I would enlarge the motion, and did enlarge K lv
the motion, to enable him to produce evidence accounting for wi:i

the long delay on the plaintiff’s part in setting the cause down — 
for a second re-hearing ; but the plaintiff has deliberately elected A'IH 
not to supply such evidence, and places his reliance upon our Warns r. 
rule as being solely applicable, and the construction placed upon ,
the Ontario rule of similar import by the Ontario Courts.

1 think, however, that this is not sufficient to fully meet the 
justice of the defendant’s application. The Annual Practice.
1*11:1, at p. 581, | Annual Practice, 1914, at 595, 5961, contains 
this statement, under heading, “After disagreement of jury” :

Failure by the plaint iff to enter an action for re hearing within a rea 
Hoiiahle time ia gnmml for un applieation to (linmia*: 
and again, at p. 582, under heading, ‘‘Second entry of trial 
after disagreement of jury”:—

When the jury disagree either party may thereupon enter the action a 
second time for trial. There is no time fixed within which the action 
must lie re-entered, hut if the plaintiff does not enter it within a reason 
able time the defendant may apply to dismiss.

Again, under heading. “Second entry after new trial dir- 
t*cted” :—

The preceding note applies also to entry of new trial. A defendant who 
is successful in obtaining an order for a new trial is not in any way 
In.uinl to set down the action for re hearing, though he may do no. The 
plaintiff is Isiund to do so within a reasonable time, otherwise the defen
dant may apply to dismiss.

In Uobartê v. French, 48 W.It. 258, it was held that when the 
Court of Appeal orders a new trial, an application to dismiss 
for want of prosecution for not proceeding to set down the ac
tion for new trial is properly made at Chambers and not to the 
Court of Appeal.

The foregoing seem to me to furnish ample ground for the 
application if the plaintiff has delayed beyond what ought to 
he considered a reasonable time in setting the case down again 
for re-hearing. The question is. what is a reasonable time! Of 
course each cast1 must Ik* governed by its own circumstances.

In this cast* I have no hesitation in saying that the plaintiff 
having delayed for a period of over two years anti two months 
has been guilty of gross delay in proceeding with the second 
trial directed by the Court of Appeal. No ground whatever, ex
cusing this delay has liecn shewn, anti I think the delay is so 
unreasonable as clearly to bring the plaintiff within the prin
ciples enunciated in the Annual Practice, of not having pro
ceeded within a reasonable time to a re hearing of the action.
Such a length of time unexplained, and intentionally so, I think 
affords good ground for assuming that the plaintiff has no in-
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every right to complain, and I think his application is well 
grounded and ought to la* allowed. He has been kept out of

Wrioht.

his costs of the appeal by reason of the plaintiff’s delay, and 
this affords a further reason for the interference of the Court. 

I allow the defendant’s motion and the plaintiff’s action
will be dismissed, with costs of the application, and of the ac
tion, subject, of course, to the disposition os to costs already 
made by the Court of Appeal.

Motion (fronted.

N. B DUGUAY v. MYLES.

s. r.
1913

\> ir Hnimicirk Supreme Court. Uarkcr, C.J.. McLeod, White, Hurry, awl 
McKeotcu, ./</. September 19, 1913.

1. Malicious prosecution (IIIA—10)—Want or probable cause—In
CRI MINAI. PROS EC U T ION—SUFFICIENCY.

Upon the question of want of reasonable and probable cause in 
an action for malicious prosecution, where the alleged offence was 
based on the plaintiff's want of ownership in certain property, a find 
ing that such ownership was established is not in itself sufficient 
proof of want of reasonable and probable cause, but it should also 
in- shewn by the plaintiff that the defendant, in taking the proceeding 
against the plaintiff, did not act under an honest and reasonable belief 
as to facts and circumstances which, if true, would warrant anx 
reasonable and prudent man in taking the proceeding.

[Abrath V. Xorth Lantern It. Co., 11 Q.B.I). 440. 11 A.C. 247; Cor 
V. Fnylish. Scottish «(• Australian Hank, 119061 A.C. 10H; Hicks V. 
Faulkner, s Q.B.D. 167, specially referred to; irchibalH \ McLaren, 
21 Can. K.e.R. 588; Hrotcn v. Ilairkes, 11H91] 2 Q.ll. 718, dis 
tinguished.]

2. Malicious prosecution (1II A—10)—Malice—In criminal pronkct
tion—Sufficiency.

Upon the question of the existence of malice in an action for 
malicious prosecution, the jury properly determines whether the de
fendant did or did not net honestly and without ill-will or any other 
motive or desire than to do what he bond fide and reasonably be
lieved to lie right in the interests of justice, as one of the factors 
in finding malice or no malice.

[Hicks v. Faulkner, 8 Q.B.D. 107, applied.|

Statement Appeal by flu* defendant from the judgment of Landry, J., 
in favour of the plaintiff in an action for malicious prosecution. 

The appeal was allowed and a new trial granted.
,/. It. M. Baxter, K.C., for defendant.
A. T. Lt Blanc, for plaintiff.

Tin1 judgment of the Court was delivered by
Barker. C.J. :—Thin is hi, action for malicious prosecution 

tried before Landry, J., in wliieli, on aiiHwera to queutions sub
mitted to the jury, a judgment was entered for the plaintiff for 
*101.
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It appears that the defendant was tin* managing director of N B 
tin* Prescott Lunilier Co. and in the fall of 1910 lie. on behalf of 577
the company, made a contract with the plaintiff to get out some ion
logs for it that season. He went into the woods and worked ----
until about Christmas, when the company notified him that 1)1 "
it. would not furnish him with any more supplies, in consequence Myi». 
of which he was compelled fo stop working. It seems that the 
company had furnished him with supplies and material for 
use in getting out the logs, a portion of which remained on hand 
when the work was discontinued. Among other articles were 
chains, neck yoke and some camp blankets which had been used 
by the plaintiff and also some tobacco, moccasins and other 
articles. The arrangement between the parties was not in writ
ing and a " arose between them as to the ownership of 
these articles remaining on hand. The plaintiff's contention 
was that they were his property purchased from the company.
The defendant’s contention was, as I understand it. that by the 
arrangement any of the goods supplied by the company for use 
in the operation and which were actually consumed, were to be 
charged to the plaintiff as against the logs delivered, while tin- 
goods such as the chains, camp-blankets, elc., which had been 
used by the plain!iff were to lie returned to the company, sub
ject to a reasonable charge for their use. It came to the defend 
ant’s knowledge that the plaintiff was removing tin- goods from 
his camp and otherwise dealing with them in a manner to arouse 
suspicion of his honesty, if the goods rightfully belonged to tin- 
company and were its property, as the defendant contends was 
the fact. Acting on the information lie received—and tin- aceur- 
acy of which does not seem to be questioned—the defendant 
laid an information before a justice charging the plaintiff with 
stealing the property. A warrant was issued, the plaintiff was 
arrested and on the examination lu- was sent up for trial be
fore the Rcstigouche County Court. The Clerk of the Court, 
acting for the Crown, being of the opinion that the prosecution 
was groundless (with the concurrence of the Judge), refused to 
proceed with it and it was therefore dropped. This action was 
then brought. In my opinion there must lie a new trial on the 
ground of misdirection and a failure to submit material ques
tions to the jury.

After pointing out to the jury that the question of want of 
reasonable and probable cause was to be determined by the 
Judge on facts found by the jury, the learned Judge said:—

I have given this caise sonic considerable thought am it ham been gone 
through niul thu evidviieo given and I have coine to the conclusion that 
the only ijiu-Mtion I can put to you reasonably in connection with which 
I would have to base my discretion or jiadgim-iat as to reaisonaahle ami 
probable cause will In- the ipaestion as to whether these goods were sold

C7D
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or loaned. Ilier** is no necessity to leave to jury a matter that every
body accepts as correct, they are not denying, there is no need an answer 
he given to that. I will put no question to yon as to whether Mr. Harlsnir 
told Mr. Myles what somebody else had told him als>ut the disposition 
of these goods. I will not give any question that dues not seem to be 
disputed. Mr. Jtarlstur told you he heard that, whether true or not it 
does not make very much difference. Whether true or not the fact is 
that he told Mr. Myles that, lie says he did : Mr. Myles says he heard 
it from Mr. Harlsnir. They are not being denied and I will put no 
question to you alsuit that, hut take it for granted that lie was told. That, 
even if he was told that, I want you to find whether these goods were 
sold or whether they were loaned. If they were sold, absolutely sold, out 
and out, and were the property of Mr. Duguay at that time? From my 
conception of the case, it would not make very much difference what Mr. 
Myles might have lieen told as to what disposition was made of them, 
how Mr. Duguay had treated them, where he sent them, what time of the 
night they were taken, whether they were sold, if they were his property 
whatever was told Mr. Myles in reference to them would not make a great 
deal of difference lieenuse Mr. Duguay had the right to do with them as 
he pleased. If the property was not his property but property loaned 
to him by the company and these things had to lie returned at a certain 
length of time in a certain condition, then another question arises.

The learned Judge then proceeds to instruct the jury as to 
the effect of the plaintiff dealing with the property as lie did, if 
he were not the owner of the goods, and he told them that in 
that case it might amount to theft. He also told the jury that if 
the property was the company’s and the defendant was told that 
the plaintiff had taken it away in the night—although it might 
not have been true—if he had been told that and reasonably be
lieved it. and the jury as reasonable men thought that he believed 
it and acted upon the information, it would lx* for him to say 
whether there was proper and reasonable cause for making the 
information. He then proceeds :—

Therefore, the first question for you to answer will In*: What was the 
arrangement made by Mr. Myles and the plaintiff as to the sale or loan of 
the articles mentioned in the information?

The learned Judge then directed the attention of the jury 
to the various circumstances pointing to the one view and the 
other and then proceeds thus :—

Hut if you should lind they are absolutely sold, then it seems to me it 
is in a different position. If they are absolutely sold to Duguay and lie- 
came his property, then it would lie for you to say now under what justi
fication, reasonable and proper cause there was for Mr. Myles for hav
ing laid the information, and as I said no question us to what his know
ledge or information was. It is clear before the Court he had know 
ledge of everything; it was with him the contract was made. If that 
contract had lieen made with Mr. Harlsnir. whatever it was or any other of 
the company, whatever it was, then I would have asked you, what 
knowledge did Mr. Myles have of it as to whether they were sold or
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loaned ? Rut whatever it we*, whether wild or loaned, Mr. Myle* had 
full knowledge, because it was through him it wa* done. Mr. Duguay 
esys it was through him. end Mr. Myles admitted it. lie was the man 
ager and whatever was done was done with him. If sold. Mr. Myles 
knew it. and therefore with that knowledge I have to deal with that that 
there was reasonable and proper cause.

Stated briefly the instructions of the jury were these. There 
wan hut one question to be left to them, that was as to the owner
ship of the property. If it belonged to the plaintiff he must 
be innocent of the charge of theft made against him. Not only 
that but as the transaction took place between the plaintiff and 
defendant, the defendant must have known when he took the 
proceeding that the property belongtsl to the plaintiff and not 
the company ami it followed in that case, without any reference 
to the jury, that then» was a want of reasonable and probable 
cause, that the prosecution was malicious, and that the onus of 
proof upon tile ' as to both propositions had been dis
charged.

Six questions were submitted to the jury. Three of these 
related to the «lamages, one to the dismissal, or abandonment of 
the prosecution as to which there is no question, and one as to 
the articles loams!. The only question of any importance is the 
first, which is this: —

What was the arrangement made hy Myle* and the plaintiff a* to the 
sale or loan of the articles mentioned in the information''

The. answer was “5 for sah\ 2 for loan/’ When the Judge 
received th<‘ answers to these questions he said:

A* to rouMonuhle and probable cause, a* I tried to explain it la-fore, 
the jury fiml that this was not a loan, but a sale and I have to conclude 
that Mr. Myles knowing that, that In- hail no reasonable and probable 
cause. He knew all the circumstance* and it didn't matter what other 
people told him. having that knowledge, that it was an absolute sale and 
the property la-longing to the plaintiff, with that knowledge. I therefore 
And there was no reasonable and probable cause and order damages to la* 
assessed in favour of the plaintiff at $101.

The defcmhmt *s counsel interposed ami said:—
There i* no spirille finding of malice, and want of rcanonabh- and 

probable cause is something from which malice may la- inferred but not 
necessarily inferred and not a* an essential ingredient to the action.

To this the •Judge sai«l. “It is necessary on the finding of the 
jury.” By this I understand the learned .Judge to hold that 
the defendant actually knew or must be taken to have known 
the fact of ownership just as the jury had " it, simply 
because the arrangement was made by him and notwithstanding 
the parties were at variance as to its terms and had differed in 
their statement of it on every occasion upon which they hail 
given evidence in reference to it. Not only this, but that as a

N. B.
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N. B nm*.s.xnrv result, the Judge must find or at all events was justi
S. V.
îom

fied in finding a want of reasonable and probable cause and also 
malice as a legal and necessary inference from this imputed 
knowledge. I am unable to agree with the learned Judge on

IhfOUAV the views thus expressed or the disposal of tin* case made in
Mu». accordance with them.

in Abrath v. \orth Eastern /»'//• Co., 11 Q.B.T). 440—affirmed 
on appeal in 11 A.C. 247, Bowen. L.J., at p. 455, is thus re
ported :—•

In mi net ion for malicious prosecution 1 In* plaintiff has to prove, 
first, that lie was innovent and that his innocence was pronounced hy 
the tribunal before which the accusation was made; secondly, that there 
was a want of reasonable and probable cause for the prosecution, or, us 
it may In* otherwise stated, that the circumstances of the case were such 
as to lie in the eyes of the Judge inconsistent with the existence of reason 
aide and probable cause; and lastly, that the proceedings of which lie coin 
plains were initiated in n malicious spirit, that is, from an indirect and 
improper motive, and not in furtherance of justice. All these three pro
positions the pluintilT has to make out, and if any step is necessary to 
make out any one of these three propositions, the burden of making good 
that step rests upon the plaintiff.

Slm* Cox v. Eni/lish, Scottish d A list rat ion Bank, | 1905 j A.C. 
l(>8. It will not he “ * that in an action of this kind it
necessary for the plaintiff to give affirmative evidence of the 
want of reasonable and probable cause for the prosecution. 
What constitutes reasonable and probable cause Is stated h\ 
Hawkins, J., in Hicks v. Faulkner, 8 (j.B.D. 1(>7 at 171. II

Now 1 should define reasonable and probable cause to lie, an honest 
belief in the guilt of the accused bused upon a full conviction, founded upon 
reasonable grounds, of the existence of a state of circumstances, which, 
assuming them to lie true, would reasonably lead any ordinarily prudent 
and cautious man, placed in flic position of the accuser, to the conclusion 
that the person charged was probably guilty of the crime imputed. There 
must lie, first, an honest Isdief of the accuser in the guilt of the accused; 
secondly, such belief must Is* based on an honest conviction of the exist 
cnee of the circumstances which led the accuser to that conclusion; thirdly, 
such secondly-mentioned belief must lie based upon reasonable grounds; 
by this 1 mean such grounds as would lead any fairly cautious man in the 
defendant's situation so to lielievc; fourthly, the circumstances so be 
lieved and relied on by the accuser must Is* such as amount to reasonable 
ground for belief in the guilt of the accused. The belief of the accuser ill 
the «iiilt of the accused; his Isdief in the existence of the facts on which he 
acted, and the reasonableness of such last mentioned Isdief. are questions 
of fact for the jury, whose findings upon them liecome so many facts 
from which the Judge is to draw the inference, and determine whether they 
do or do not amount to reasonable and probable cause. This also is an 
inference of fact, not of law as is sometimes erroneously supposed; and 
the * is to draw it from all the circumstances of the case.8

0621



15 D.L.R.) Dpgiwy v. Myles.

At page 173 of tlu* same ease the same Judge is thus re
ported :—•

Thu question of reasonable and probable cause depends in all cases, not 
upon the actual existence, but upon the reasonable from? fide lielief in the 
existence of such a state of things as would amount to a justification of 
the course pursued in making the accusation complained of, no matter 
whether this belief arises out of the recollection and memory of the 
accuser or out of information furnished to him by another. It is not 
essential in any case that facts should lie established proper and lit and 
admissible as evidence to be submitted to the jury upon an issue as to 
the actual gift of the accused. The distinction between facts to estab 
lisli actual guilt and those required to establish a from? fide belief in guilt 
should never Is* lost sight of in considering such cases as that I am now 
discussing. Many facts admissible to prove the latter, would be wholly 
inadmissible to prove the former.

The case from which I have just quoted arose out of a dis
pute between the parties as to the alleged termination of a ten
ancy of certain premises owned by the defendant and occupied 
by the plaintiff. The tenancy was said to have been terminated 
and the key of the premises given up to the landlord who ac
cepted it from the plaintiff. In an action for the rent the plain 
tiff’s version prevailed and the action failed. The defendant 
then had the indicted for perjury and on the trial
the plaintiff was acquitted, lie then brought an action for 
malicious prosecution and on the trial both parties gave contra 
dietory evidence as they had done before. Iluddlestone, B.. 
before whom the trial took place, among other directions to the 
jury, gave the following, lie told them that it might be they 
would come to the conclusion that the plaintiff did in fact deliver 
up the key as he swore; and that the defendant had a very 
treacherous memory, and had forgotten all about it and went 
on with the prosecution under the impression that lie never 
had the key; nevertheless, if that was an honest impression, the 
upshot of a fallacious memory, and acting upon it he honestly 
Indieved tin- plaintiff had sworn falsely and corruptly, no jury 
would be ‘d in saying the defendant maliciously and with
out reasonable and probable cause prosecuted the plaintiff, be
cause the best probable and reasonable cause would be that he 
honestly believed it. Hawkins, L.J., says (p 1"2):—

If in tin* case tmw under discussion the jury found their verdict for the 
defendant upon the lust alternative presented to them by the learned Baron, 
I think the undisputed circumstances were such that they must Ik- taken 
to have found that in fact the plaintiff was not guilty, hut that an honest 
and reasonable belief was entertained by the defendant to the contrary, 
ai.d in the existence of facts which, if true, justified that conclusion. 
Tn •- it is. that, according to tue hy|sithes|s involved in the last alter
native, the defendant's belief in the one great fact mainly relied on by him, 
iinnieli. that the key was not delivered to him by the plaiutitf. must have
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N. B. Ih-i-ii fourni by tin- jury to In* erronpoiia, imd tin- hh|i|ni*v<I fact to have Inul
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no real existence. It <Iin-m not. however, follow, that In-caum- the *up- 
posed fact luid no real existence the belief was unreasonable. Yet this 
is what Mr. (Iruntham in substance contended for. Let us consider this

Mylkh.

for a minute or two. If a man has never seen reason to doubt, but on the 
contrary, has had every reason to trust, the general accuracy of his 
memory, and that memory presents to him a vivid apparent recollection

Barker. OJ. that a particular occurrence took place in his presence within a recent 
period of time, is it not reasonable to believe in the existence of it? 
The more especially if. as in the present case, his diary and other sur
rounding circumstances appear to confirm his memory . . . Mr.
(iruntham admitted ( indeed it was impossible to dispute it. for a long 
roll of authorities, notably among tliem hiêtrr v. Perryman, Lit. -1 K «V 
1. Ml, might Is* cited to establish the proposition| that a person may 
reasonably institute a prosecution solely upon information given to him 
by another, and which he honestly believes to Is- true. What does this 
admission, coupled with his argument amount to? That a prosecutor may 
trust—provided he knows no ground for distrust—the memory of another. 
1ml may not give credit to his own. 1 cannot recognize such a distinction 
either in law or common sense, and no authority, as far as 1 know, can 
Is- found to warrant it.

Now what is then* in the present case to make it an exception 
to a rule so long established and universally acted upon?

If there had been no “ between the parties as to the
faets upon which the plaintiff relied as proof of the want of 
reasonable and probable cause, it might have been unnecessary 
to submit those facts to the jury : Archibald \. McLaren. 21 Can. 
S.C.R. 588 at 592 ; Brown v. llatvk**, 11H911 2 Q.B. 718 at 
p. 72ti.

In the present ease however there is a wide difference be
tween the parties; and in that case the facts upon which the 
Judge is to determine the question of reasonable and probable 
cause must be submitted to the jury. Instead of doing that the 
Judge imputed to the defendant an actual knowledge of the 
plaintiff’s innocence present to his mind and memory when lie 
laid the information, simply because he was a party to the 
agreement out of which the arose and the jury found
the plaintiff's version of the Imrgain true and not his. Or 
to put it in another form—as the dispute arose out of a trans
action to which the plaintiff and the defendant were the only 
parties, and as the jury found in favour of the plaintiff as to the 
ownership of the property, the defendant must necessarily have 
known that the property * to the plaintiff, and in mak
ing the charge of theft he must necessarily have acted deliber
ately upon a statement of facts which he knew to be false. 1 
a in unable to agree to this proposition. Assuming however that 
the jury were right, and that the property in fact belonged to 
the plaintiff, it is in my opinion a question to Is- submitted to 
the jury, whether in aking the proceedings against the plain-
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tiff, he wIimI under an honext lielief as to factK and cirvum- N B
xtanc***, which if true, would warrant any n-axonahle and s
prudent man in taking them. Kor if he did, lie had reasonable 1013
and probable cause for what lie did and the action must fail. —
That the defendant did entertain the belief that the property 1,1 "
belonged to the company is in accordance with his evidence and \|u>> 
two out of «even jurors agreed with his view as to that fact of IUrkl^.4 
ownership.

I am also unable to agree with the learned Judge in holding 
that under the circumstances, no question as to malice was to be 
left to the jury. The rule in actions of malicious prosecution 
seems to be clearly laid down in the cases to which reference Ins 
already lxx*n made. In order to succeed the plaintiff must prove 
the want of reasonable and probable cause and the existence of 
malice. The latter question is one exclusively for the jury. In 
IIirks v. Faulkner, 8 Q.H.I). 1(17, at 174 Hawkins, .1.. says :—

It is true as a general proposition that want of probable vau*e is 
evidence of malice; but this general proposition is apt to Is- miwiimler 
hUwnI. In an action of this description the «piestion of malice is an in 
de|Nindent one—of fact purely—and altogether for the consideration of 
the jury and not at all for the Judge . . . Want of reasonable cause
is for the Judge alone to determine u|nui the facts found bv the jury ; as 
evidence of malice it is a <|iiestion wholly for the jury. who. even if the» 
should think there was want of prolstble cause, might never!Iieless think 
that the defendant acted honestly and without ill will, or any other motive 
or desire than to do what lie hmiii fiilr Isdieved to Is- right in the interests 
of justice—in which case they ought not in my opinion, to 11 ml the exist 
cnee of malice. It is un anomalous state of things that there may la- 
two different and opposite findings in the came cause ii|nhi the i|ueatiou 
of probable cause—one by the jury and another by the Judge, but such at 
present is the law.

I cannot but think the learned Judge attached too much 
weight to the mere fact of owncndiip. It ix not a very important 
factor in determining the two «pleatiomt of ' «• and want of 
reaaonahb1 and probable camte upon which action* of thin kind 
practically depend. He failed. I think in giving effect to the 
«iistinction pointed out by Hawkinx. J., between facts to eatab- 
lixli actual guilt and tlmx«* required to establish a bonti fidt 
belief in guilt.

I think then* must In* a new trial.
Appeal nllonu «/.

4
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SASK. MUNRO v. YORKTON AGRICULTURAL ASSOCIATION.

S. 0.
1913

Natkalcluintn Supreme Court, Khrootl, J. December 31, 1913.
1. AeciiiTKCTN ( 11—5)—Compensation—Right to—( ont in kxcknh ok

KMT IM ATP.
An architect wlm submits preliminary plan* accompanied by esti 

mates from reliable contractors as to the probable cost of a structure 
to In* erected with u certain capacity, and on the faith thereof obtains 
an order for the preparation of detailed plans and specifications and 
the obtaining of tenders, is not precluded front recovering for his 
services when the lowest tender is greatly in excess of the preliminary 
estimates; the architect is not a guarantor of the estimated cost and 
is not chargeable with negligence if he tisik reasonable care to obtain 
reliable estimates.

| See Annotation, 14 D.L.R. 402. on the duty of archiU-cts to 
employers.)

2. Ascii itkcth i < 1—6)—Riiuith ami liabilitibm— Faillie to hkitbk in
ININIT wiril TKNIiKHH.

In the absence of an express instruction from his employer to 
obtain deposits with tenders for the construction of a building, an 
architect is not answerable for a failure to do so, where the lowest 
bidder refused to enter into a formal contract in pursuance of his

Statement Action by an architect to recover for preparing plans ami 
specifications for a structure.

Judgment was given for the plaintiffs.
./. A. CroHM, for plaintiffs.

A. .1/. Patrick, for defendant.

Klwood. J Kiavood, J. :—On or about the last Saturday in April, 1913. 
the plaintiffs, who are a firm of architects doing business at 
Yorkton, and who bad learned that the defendants wished to 
have erected a grand stand at their exhibition grounds near 
Yorkton, appeared before the board of the defendant company 
and submitted to them pencil sketches of a stand which they 
wislnsl to submit plans for. At a subsequent meeting held on 
May 3, the plaintiffs again appeared liefore the board with the 
same sketches, and advised the board that they had got estimates 
from two reliable contractors of the probable cost of a to
be erected according to their plans. These estimates were re
spectively $13,000 and $14,000. The board thereupon in
structed the plaintiffs to prepare plans and specifications and 
advertise for " rs, and the following n ion was passed
by tbe board, namely,

That the |iImiin fur a grain! Htuml submitted by Memo*. Mu urn A Mead 
In* accepted, and they cell fur tenders to In* in by the Ifltli May.

Tenders were accordingly called for, and on or about May 
17, were opened, when it was found that the lowest tender was 
for $19,100, and the board decided that all of the rs
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were too high, and instructed the plaintiffs to prepare plans for 
a grand stand of 100 feet long and advertise for fresh tenders. 
This was accordingly done, and a tender for $9,600 was accepted 
and the plaintiffs instructed to have a contract prepared and 
executed. Within a day or so after this the person whose tender 
was accepted wrote stating that lie had made a mistake in his 
tender, and refused to sign a contract. At a meeting held 
shortly afterwards, the defendant hoard decided that they would 
not proceed with the erection of a stand that year, as it was too 
late. The plaintiffs have brought their action for their services 
in connection with preparing the two plans, and for staking out 
the grand stand.

The defence to this action is that the grand stand for which 
plans were ordered to he prepared was to be for a sum not to 
exceed $15,000, and that the plaintiffs submitted plans and speci
fications to the defendants and represented that they would and 
could secure reliable contractors to build the same for about 
$13,000, and in any event not to exceed $14,000, and that the 
defendants depended wholly on the representation of the plain
tiffs in accepting the plans and specifications, and that these 
plans ami specifications were valueless to the defendant : and 
further, that through the negligence of the plaintiffs in not 
securing a deposit with tenders on the second plans tin- defend 
ants were unable to have the contract for the work under the 
second plan entered into.

The evidence shews that at the time the plaintiffs submitted 
their pencil sketches to the defendant board they had learned 
from outside sources that the defendants wished to erect a stand 
of a seating capacity of 2,000, and that they had appropriated 
$15,000 towards the erection of such a stand. There was a reso
lution on the books of the defendant association appropriating 
$15,000 to a stand, with a seating capacity of 2.000, but I am 
satisfied that this resolution was never brought to the notice of 
the plaintiffs and that the plaintiffs never received any official 
notification from the defendants of the amount which tin* de
fendants were prepared to pay for a stand. The plaintiffs 
allege, ami I find as a fact, that at this first meeting some 
member of the board suggested to the plaintiffs that they should 
obtain an estimate from some reliable contractors as to what the 
stand according to these plans could be erected for, ami in con
sequence of this the plaintiffs did, on May 1. obtain two csti- 
mates, one for $13,000 and one for $14,000, and at the meeting 
of May 3, submitted these estimates to the board. Some of 
the witnesses on behalf of the defendant gave evidence that these 
estimates were submitted at the first meeting, but there is no 
question from the evidence that they could not have been sub
mitted at the first meeting because the evidence shews lievond a
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doubt that these estimates were only received on May 1, and 
the firat meeting was prior to that. There In also evidence on 
behalf of the defendant that at this meeting of May 3, the plain
tiffs stated as their opinion, and guaranteed, that the stand 
could be erected for the amount of those estimates. I, however, 
accept, the evidence of the plaintiffs in this respect, and find as 
a fact that they only represented to the defendant board that 
what they had received was the estimate of these two contrac
tors. In this respect the plaintiffs an* corroborated by the evi
dence of one of the witnesses for the defendant company, 
namely .Joseph Caldwell, the president of the defendant com
pany. who said as follows:—

y. Wliat iliil they say as 1» the probable cost of tin- preliminary sketches 
that «lay? A. Well, they told us they had got two contractors to figure 
«mi the graml stand, substantiate' tin* figures.

y. Dili they say anything about their figures lieforc that at any time? 
A. I don't know.

y. What iliil they say alsiut the two contractors? A. They said they 
bad asked them to figure on this graml staml. one xvas thirteen, ami the 
other. I think, fourteen thousaml to hnihl it.

Q. Now, wliat was done? Wliat instructions di«| they give them? A. 
We brought that motion; we accepted tin* plans.

The evidence of Morgan, one of these contractors, shews that 
at the time they gave this estimate they did not figure in the 
concrete floors or painting, that the concrete floors would he 
worth somewhere about $2,000, that painting was worth $000 
or $700. lie also stated that in figuring on the iron work that 
was to go into the stand lie allowed .$300; that the plaintiffs 
suggested that that was not enough, and that lie had better allow 
$000: that subsequently Morgan found out that the iron work 
was worth about $2,500. There are some other items, but it will 
Is* noticed that these items, taken from the $19,100, would 
bring the cost of the stand down below $15,000. The evidence 
shewed that these two contractors who furnished estimates were 
reliable contractors. This was admitted by the defendants. The 
evidence also shewed that on May 23, Morgan submitted a tender 
to erect the stand the full size of the original plans, leaving out 
the concrete floor and sidewalk, putting wood steps instead of 
reinforced concrete, leaving out curtain wall, using Carey’s 
roofing instead of the kind specified, using stock size 1x4, fir 
floor instead of 114x4, for tin* sum of $15,989. The pencil 
sketches, which were before the defendant hoard at the time that 
they authorized the plaintiffs to prepare the plans and advertise 
for tenders, did not in any way specify what kind of a stand was 
to he erected except that the seating capacity was to be for 
2,000; and 1 am of the opinion that the plaintiff would have 
l»een carrying out their instructions had they prepared plans
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and specifications eliminating all of tin* tilings which Morgan 
wished to eliminate in his subsequent tender. There was appar 
ently nothing said about either concrete ti<H>rs or painting or 
the kind of material that was to go in; in fact all of the spéci
fications, with the exception of the size of the stand, were appar 
ently left to the discretion of the plaintiffs.

I am of the opinion that it was not a condition precedent that 
the stand which was to Ik* erected was to cost not more than 
$15,000; and 1 am also of the opinion, and find as a fact, that 
the estimate which the plaintiffs presented to the defendant 
hoard at the meeting of the 3rd of May was not a guarantee 
by the plaintiffs as to the cost or probable cost, but was stated 
to be simply the opinion of these contractors, and that in getting 
this opinion the plaintiffs were not guilty of any negligence, 
and in fact used every care to get a good and reliable opinion. 
The case of Mow ypnnnj v. Hart loud, 1 Car. & 1*. 352, was cited 
on behalf of the defendants; but in that ease the plaintiff had 
been negligent, which was no* the case here.

I am further of the opinion that even if there had been a 
guarantee by the plaintiffs that the stand should not cost more 
than $15,000, or if the contract was that they were to prepare 
plans for a stand not to cost more than that, the plans which 
the plaintiffs originally prepared were for a stand which could 
have been erected for $15.000, or approximately $15,000. There 
was no necessity of altering the plans: it was only a question 
of ehanging or eliminating some of the specifications, when 
apparently a stand strong enough and large enough to have 
accommodated two thousand people could have been erected for 
$15.000 or approximately that sum.

So far as the contention that it was through the fault of 
the plaintiffs that the contract for $0.600 was not entered into, 
the evidence shews, and I find as a fact, that there were no in
structions to the plaintiffs to obtain a deposit on the various 
tenders, and that the practice is only to obtain a deposit where 
instructions are so given. In any event I at present see no 
reason why the defendants could not have forced the tenderer 
to enter into a contract. There was a compl«*te contract by the 
tender and the acceptance.

There will, therefore, he judgment for the plaintiffs for 
$490 for the first plans and specifications. $180 for the revised 
plans and specifications, and $10 for taking out grand stand 
and making levels, making a total of $680, and costs. The de
fendants have paid into Court the sum of $390, which will be 
paid out to the plaintiffs and credited on their judgment. The 
defendant's counterclaim will be dismissed with costs.
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CAN. QUEBEC AND LAKE ST. JOHN R. CO v. KENNEDY.

S. C.
ISIS

Supreme Court of Canada, Paries, Jdington, Puff, Anglin, and Brodeur, ./,/.
October 14. 1913.

1. CARRIERS ( * IV (' 4—547 )—PROVINCIAL RAILWAYS—FBKIlillT TOLLS—Hi:
HATH AGREEMENT—ANTI-REIIATE RAILWAY ACT (QUE.).

An agreement between a provincial railway company in Quebec 
ami a er. whereby a rebate ia allowed upon freight tolls, is not
necessarily a violation of the Anti Rebate Act, Que. 190(1 (art. 0007 
it sei/., R.K.Q. 1909). although it stipulates that the shipper is to give 
the railway all bis shipments, where the rebate is granted in respect 
of other valuable considerations moving from the shipper, such as the 
assumption of the task of loading and unloading; and a railway com
pany which has received tolls paid to it on the faith of such an agree
ment made prior to the passing of the Anti-Rebate Act cannot set up 
the statute in answer to the shipper's action for recovery of rebates 
where the rebates are not shewn to constitute an unjust discrimina 
tion. particularly where the tolls paid had not l»een authorized by any 
provincial order-in council.

| Kennedy v. (fuehre and l.akc St. John It. Co., 14 Can. Ry. Cas. 1(11. 
‘21 Que. K.H. 85. allirmed in the result.1

2. < ORHIRATIONN AM» COMPANIES ( 8 IV' 1)—(10)—RAILWAY IUBKCTORS—R K
BATH AGREEMENTS WITH SHIPPERS.

The directors of a provincial railway in Queliee, without Is-ing 
specially authorized thereto by the shareholders, have the power to 
enter into an agreement with a shipper to grant him rebates upon 
freight charges in return for valuable consideration rendered on his 
part, where no unjust discrimination results therefrom.

f Kenned II V. (Jucher and Lake St. John It. Co., 14 Can. Ry. Cas. ltll. 
21 Que. K.R. 85, a Dinned in the result.)

Statement Appeal front the judgment of the Court of King’s Bench 
Que.) appeal side, K< nnedi/ v. (fm In < and Lake St. John It. 

Co., 14 Can. Ry. Cas. Ifil. Q.H. 21 K.B. 85, reversing the judg
ment c x. .1., in the Superior Court, District of Quebec.
Q.R. .‘19 S.C. .144. and maintaining the plaintiff’s action with 
costs.

The appeal was dismissed.
The action was hr light by the respondent to recover 

•t4.533.13, being the amount of rebate t * under an agree
ment made between him and the directors of the railway com
pany granting him a rebate of one dollar per ear, payable every 
six months during a period of five years from the month of 
August, 1903, ou all car-loads of certain kinds of manufactured 

r shipped by him from his mills and timber limits upon 
the line of the company’s railway.

In the Superior Court, at the trial, the action was dismissed 
by Mr. Justice Lemieux. This judgment was reversed and the 
action was maintained, by the judgment now appealed from, on 
an appeal to the Court of King's Bench.

L. A. Taschmau, K.C., for the appellants.
<}. (I. Stuart, K.C., for the respondent.
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Davies, J. :—This is an action brought by the plaintiIV. re
spondent, against the appellant company to recover the sum of 
$4,533.13. It was brought on a contract made between the 
parties for the carriage by the company of the respondent plain
tiff’s wood and lumber for the term of five years, made in 
August, 1903, and certain modifications to the same to be found 
in letters passed between the parties in the months of September 
and October, 1903. The claim was for a rebate* of one dollar 
per car every six months during the term of the contract on all 
cars of wood shipped and loaded on the company’s cars by the 
plaintiff on the company's line of railway from plaintiff's mills 
and limits except on pu Ip wood, the freight on which was to be 
net.

There was no dispute as to the amount recoverable if the 
plaintiff had a right to recover at all. The claim was for the 
rebate payable under the contract on the carriage of the plain
tiff’s lumber during the last two years of the contract. The 
rebate on the first three years the contract was in force had 
been settled for and paid, but after November 1, 1906, the appel
lant company refused to pay the rebate, although respondent 
had shipped and loaded 4,310 cars.

There were a number of minor grounds on which the appel
lants contended that they were not liable to pay the rebate 
earned under the contract during the last two years of its ex
istence. But the substantial ones urged at bar against the judg
ment appealed from were that, under the Quebec statute passed 
in 1906, and which was in force during the two years in ques
tion, the rebate contended for amounted to discrimination 
against other shippers on the same railway and, therefore, 
violated the statute, and,—secondly, that no tariff of tolls had 
been approved of in the manner provided for by the Act of

In my judgment these contentions of the appellant company 
should not be allowed to prevail as against the plaintiff’s claim.

So far as illegal discrimination constituting “an unjust ad
vantage over the other shippers on the same railway,” is con
cerned it is sufficient to say that such discrimination has not 
been proved. Neither the trial Judge nor any of the Judges 
in the Court of Appeal found that there was such discrimination 
and, on the facts as I understand them, I think the finding on 
this point was right. 1 agree that so far as the statute which 
was in force at the time of the carriage of the lumber in ques
tion was concerned, that is. for the last two years of the con
tract, it should be held applicable to such carriage, notwith
standing the lumber was carried under a contract entered into 
before the statute came into force. 1 see no ground for holding 
the statute inapplicable to such carriage of goods. The language

20—16 D.L.R.
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of tin* statute In dour ami definite and embracing, and covers 
the carriage of all goods after the statute came into force, 
whether carried by virtue of a previous contract or not. I agree 
that no tolls having been approved of by the proper authorities 
after the coming into force of the Act of 1906 none could, in 
consequence of the prohibitive provisions of section 6608 
f R.S.Q. 1909,) be charged by the company for the carriage of 
goods on its railway. That section also prohibits the charging 
of any money for any services as a common carrier except under 
its provisions.

The result was that, in consequence of the legislature hav
ing omitted to insert in tin* Act any provision such as that in 
the Dominion Railway Act enabling the company to continue 
charging the old tolls, or reasonable tolls, until a tariff of tolls 
under the new Act was approved by the Railway Committee, 
the company could not legally charge any tolls or money by way 
of a quantum aurait for the carriage of goods or freight until 
such tari ft' of tolls was approved.

But this extraordinary condition of matters did not prevent 
parties who had goods carried hy the railway from voluntarily 
paying the company fair and reasonable freight for the goods 
carried. As a matter of common honesty they would do so. 
And so. in the case under consideration, the respondent con
tinued voluntarily to pay under the contract and agreement he 
had previously entered into with the company certain agreed 
freight charges.

But these voluntary payments were made on the clear under
standing that the rebate claimed in this action should, on the 
adjustment of the accounts at the end of the year, be returned 
to the plaintiff, respondent, as provided for in their agreement. 
As a matter of fact this rebate was credited to him in the com
pany’s books and had been paid in each of the previous three 
years. So long as this agreed rebate did not constitute dis
crimination within the meaning of the statute there was nothing 
illegal in it and. as I have said, all the Judges below have held, 
and I agree with them, that it did not constitute discrimination 
under the circumstances as proved.

it would 1m* against all equity and good conscience to permit 
the company to receive this voluntary payment made by the 
plaintiff. re> for the carriage of his lumber, a payment
made and received conditionally on the understanding and 
agreement that a specified rebate should be made when the 
accounts were and then lend the aid of the Courts
to the company in their repudiation of the terms of the agree
ment under which they received the money and had contracted 
to make the rebate.

If, as I say, the relwte agreed to be made constituted dis
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crimination and violated the statute in force at the time, that 
would he quite another matter. As it did not. then I think 
the defence which is purely technical and has no merits what
ever fails and the appeal should he dismissed with costs.

Idington, J. (dissenting) :—This action is brought for a re
hate of freight rates (thought to have been fixed pursuant to a 
statute then in force) which respondent had induced appellant’s 
manager to agree to for a term of five years and which lie got 
until the law was changed.

Such arrangements have always been looked upon with 
suspicion, and the fact that these parties did not put this one 
in their contract hut in a side-arrangement evidenced by a 
letter shews that they were quite aware of this suspicion and 
conscious that the law which permitted it, if it did permit it. 
which i much douht, was unlikely to continue in face of the 
rising tide of public opinion against it.

The Act was changed. I see no reason for the amendment 
made unless it was to cure this evil. I am, therefore, prepared 
“to suppress the mischief and advance the remedy ” by holding 
that the moment this amendment now in question became law 
it became impossible for the appellant legally to continue pay
ing the rebates.

Sometimes the purpose of a statute has been such that it has 
not been permitted to have retrospective effect in its hearing 
upon contracts.

This statute as amended was intended to be operative without 
any exception or reservation and to destroy an abuse of which 
the facts in evidence herein present one of the typical forms.

Hence, there is no room for any such implication as has been 
sometimes imported by interpretation to save retrospective 
effects.

The formation of the contract alleged in this ease was such, 
and its legality of such dubious character, that such implications 
might have been difficult, even if the statute had been less ex
press than I read it.

The appeal should be allowed with costs throughout and the 
trial Judge’s order of dismissal restored.

CAN.
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Kennedy.
Idington, J. 
(dissenting)

Di'KP, J. :—I concur in dismissing the appeal with costs. Dutr. j

Anglin, J. (dissenting):—In my opinion the railway com- Angiin.j. 
pany’s undertaking to give the respondent a rebate of $1 a car «nwntingi 
upon his shipments was an alteration of its duly sanctioned 
existing tariff of tolls which it was not within its power to 
effect without the approval of the Lieutenaut-fiovcrnor-in- 
council, which was not obtained.

Under the statute of 1888. the company was prohibited from
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levying or taking any tolls not approved by the Lieutenant- 
Oovernor-in-couneil (sec. 9, art. 5172, R.S.Q.). Tolls could be 
reduced only by n by-law so approved (see. 6) ; and a by-law 
altering tolls had no force until so approved (see. 12). If the 
ease were governed by this legislation I doubt whether the re
spondent could justify the bargain made with him hy the com
pany.

But. during the last two years of the term of the contract— 
and it is in respect of them that this action was brought— 
certain amendments to the statute of 1888, passed in 1906, were 
in force. In my opinion the legality of the contract—or rather 
the right of the parties to claim the benefit of its terms in 
respect of freight carried after the legislation of 1906 came into 
force—must be determined by it.' What it prohibited and de
clared to be illegal cannot be enforced merely because it had 
been provided for by a private agreement made before the 
statute was passed.

Where an Act of Parliament coni|H I* a hreacli of a private con 
tract the contract i* impliedly repealed by the Act. *•> far a* the latter 
extend»; or the breach i* excused or i* considered a* not falling within 
the contract. The intervention of the legi»lature. in altering the situ 
ation of the contracting partie», in analogous to a convulsion of nature 
against which they, no doubt, may provide; hut, if they have not pro
vided, it is generally to la? considered a» excepted out of the contract : 
Maxwell on Statutes (1*2 ed.), p. (132. and cases there cited : 11’ at V. 
1 hr nunc, | IDII | 2 Ch. I.

It is, I think, abundantly clear that such an agreement as 
that sued upon in this action is forbidden by art. 6608, R.8.Q. 
1909, enacted by the legislation of 1906. The company is pro
hibited from charging or collecting tolls not authorized by a by
law duly approved (sec. 1). It is required always to exact the 
same tolls under circumstances and conditions sulwtantially 
similar; and any reduction in favour of any person, whether 
made directly or indirectly, in tolls authorized by the Lieuten
ant-Governor-in-council is forbidden (see. 2). Alterations in 
tolls can In* made only by by-law sanctioned by the Lieutenant- 
Govemor-in-eouneil (art. 6622). The agreement under which 
the rebate is claimed by the plaintiff in this action was an in
direct, if not a direct, alteration in his favour of tolls which had 
been duly sanctioned. Not having been provided for by a by
law approved by the Lieutcnant-Governor-in-eouneil it is not 
binding. Indeed, it cannot In* carried out by the company with
out violating the law.

Whatever may be thought of the propriety of the appellants' 
attitude in this action from an ethical point of view, Courts of 
law arc obliged upon grounds of public policy to refuse their 
aid to the enforcement of contracts which the legislature has
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forbidden. Mr. Justice Cross would support the Agreement on 
the ground that what the statute forbids is not a nominal 
but a real reduction in approved tariff rates, and he says that, 
taking into account the stipulations in favour of the company 
to which the plaintiff submitted, it has not been proved that the 
rat<*s charged to the plaintiff were, in money’s worth, differ
ent from the tariff rates.

The learned Judge assumes that the burden of proving that 
there was such a difference rested on the company. With 
deference, 1 cannot assent to that view.

The agreement relied on by the plaintiff shewed, on its mere 
production, a prima facie special reduction in his favour for 
hidden by the statute. It was. certainly, for him to prove, if 
that would afford an answer to the defence of illegality, that 
other considerations to be given by him to the company under 
the contract equalled “in money’s worth” the reduction in 
rates which he obtained. That he has not attempted to do and 
the judgment of the learned trial Judge is. at least impliedly, 
adverse to his contention on this question of fact.

For these reasons I would, with respect, allow this appeal 
with costs in this Court and in the Court of King’s Bench and 
would restore the judgment of the learned trial Judge.
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Brodeur, J.. was in favour of dismissing the appeal.

Appall dismissed, Idinuton, and 
Anomn, JJ.. dissenting.

MAHOMED v. ANCHOR FIRE AND MARINE INSURANCE CO. CAN.
Supreme Court of Canaila, Sir Charles Fitzpatrick, CJ., anti Paries.

1 dint/ton. Puff. Ant/lin, and Itrudeur, JJ. Pel otter 22, 1013. s.c.
If 13

1 Insurants ( * 111 K-*-75)—Kirk insurance—Conditions—Yai.uk.
In the alwence of fraud or of actual misrepresentation of value on 

the part, of lint insured, a policy of lire insurance to cover stock fur 
nil tire and IIxt lires is not avoided for over valuation of one of Un
it ents into which the risk was apportioned by the policy, where the 
company knew the assured had signed the -ation in blank as
regards the amounts to lie placed upon each class of goods for the 
purpose of having the company make an inspection and itself nppor- 
t ion to each class the amount of risk to In- carried, and where the 
company had a portioned the same upon their own agent's rejsirt 
and filled in the application accordingly.

[Mahomed v. Anchor Fire etc. Co., 7 D.L.II. HID. 17 JM'.R. 517, 
reversed. 1

2. Insurance II VB—185)—Waives and kntoitku—Knowledge or in
sured—Clash of building — “Dwei.lino-houhe" or "loihunu-
H0U8E.”

The knowledge of the insurance company's agent sent to inspect 
the risk, that the building containing the goods insured ami described

4
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iii tin* ii|i|ilivHtiun an a <1 welling-liuiwe wum uIho lined as a lodging 
house, is the knowledge of the company so as to disentitle the latter 
to of any alleged misdescription of the risk for non-dis
closure. in the application, of the fact that lodgers were kept. ( /Nr 
Fitzpatrick, C.J.. and DulT. J.)

| Hamli n \. I.omlon. Htlinbunjh aiol UUtxgoiv lux. Vo., [IH»2| 2 
Qjl. 5.'I4; and lloldairurlli v. I.ancaxhirr anti Yorkshire lux. Vo., 2.1 
Times L.H. .121, applied.|

Appeal from tin- judgment of tin* Court of Appeal for Brit
ish Columbia, Mahomed v. Anchor Fire Ins. Co., 7 D.L.R. (>19. 
17 B.C.K. 517, whereby the judgment entered by Murphy, J., at 
the trial, stood affirmed on an equal division of opinion among 
the Judges in the Court of Appeal.

The appeal was ed.
At the trial the jury answered the questions submitted 

to them favourably to the plaintiff and found a verdict in her 
favour for $940.05. After hearing arguments on objections 
taken on behalf of the defendants, and upon a motion for the 
dismissal of the action, the learned trial Judge reserved judg
ment and, subsequently, dimissed the plaintiff’s action with 
costs : Mahomed v. Anchor Fire etc. Co., 17 B.C.R. at 517.

On an appeal to the Court of Appeal for British Columbia 
the Chief Justice of British Columbia and Mr. Justice Martin 
considered that the judgment of the trial Judge should be re
vers» " Justices Irving and Galliher were of opinion that the 
judgment then under appeal should be affirmed. On this divi
sion of opinion the judgment of the learned trial Judge stood 
affirmed, and the plaintiff appealed to the Supreme Court of 
Canada.

•S'. S. Taylor, K.C., for the
J. McDonald Mowat, for the respondents.

Fitzpatrick, C.J. :—This is an action on a policy of tire in
surance covering certain stock and merchandise, household fur
niture, etc. There were several defences, hut those chiefly re
lied upon in the Court of Appeal and here have reference to ( 1) 
over-valuation, and (2) misrepresentation of the uses to which 
the premises, in which the property insured was at the time of 
the application, were put. As to this latter objection I agree 
with Mr. Justice Duff that the knowledge of the agent was the 
knowledge of the company : Holdsworth v. The Lancashire and 
Yorkshire Insurance Co., 23 Times L.H. 521. and the eases then- 
cited.

The over-valuation is complained of only with reference to 
the distribution of the total amount of the insurance over the 
diff rent classes of property covered hv the policy. It is alleged 
that the insured did not have in hand a stock of me relia mlise 
to the value represented. It is not contended that the total 
value of all the property covered by the risk was misrepresented.

2
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The circumstances of the ease are quite exceptional. The 
company is incorporated in the Province of Alberta. The agent. 
Freeze, who issued the policy, was the manager in the Province 
of British Columbia, and In- Imd a ity to accept risks and 
to issue policies without consulting the head-office. To the ap
plication, which was admittedly signed in blank by the insured 
to the knowledge of Freeze, the latter attached a certificate in
tended for the private information of the head-office to the effect 
that he, the agent and manager of tin- company, had person 
ally inspected the risk, and, after having done so, fixed the cash 
value of the property insured at the amount of $11,(100. The 
total amount of the insurance applied for was $2,100. It must 
be accepted us also that the application was
signed in blank by the insured to tin* knowledge of 
Freeze and that the of the insurance asked for was
distributed over the different classes of goods insured in the 
office of the agent by one of his two employees, his brother or 
one Howden, presumably on knowledge acquired when the lat
ter visited the premises to get the insurance at the request of 
Freeze. The insured were foreigners with a limited knowledge 
of the English language. They say that they went to the office 
of the agent and that tin- amount of the insurance was there 
apportioned without reference to them. How that tion-
ment was really made does not appear, as neither Howden nor 
the agent's brother was examined, and an inspection of the docu
ment does not tend in any way to clear up this point. It is 
rilled up in lead pencil and tin- figures which purport to repre 
sent the value of the different classes of goods insured appear 
to have been altered at least twice, if not oftener. As this docti- 
ment has been in the possession of the company ever since it was 
firet tilled up and it is now produced and relied upon to defeat 
this claim, it was incumbent on them to give some explanation 
of the circumstances under which the figures were altered.

In the absence of such evidence I am disposed to believe 
tin* plaintiff and her husband, and 1 am quite that, on
tin- facts as they state them to have occurred, it would be im
possible to hold that Freeze or either one of his two employees 
acted with respect to the application as the agent of the insured 
or that there is evidence of misrepresentation by them with 
respect to the value of the property.

The policy provides that tin* at ion contains a just and 
true statement of all the facts, condition, value and risk of the 
property insured, and that if. in case of loss, the property is 
found by appraisement or otherwise to have been over-valued, 
the company shall only be liable, in the absence of fraud, for 
such proportion of the actual value as tin* amount insured
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Isumt to thv value given. not exceeding three-fourths of the 
cash value.

There is no suggestion ot’ fraud here. On the contrary, at 
the argument, thin was entirely repudiated. The oidy evidence 
of over valuation niiiHt In- extracted from the statement 
of the appraiser, Rankin, who says that, when he visited the 
premises after the lire, lie came to the conclusion that goods to 
the value mentioned in the ion not be put into
tile premises. The jury refused to accept this evidence and I 
entirely agree in their conclusion.

The appeal should he allowed with costs.

Dames, d.:—III this ease the trial dodge, on a motion for 
a nonsuit, reserved the points on the motion was based,
and submitted a number of questions to the jury. The learned 
Judge, afterwards, pursuant to leave reserved, dismissed tIn
action and this judgment was, on appeal to the Court of Ap 
peal for British Columbia, sustained on an equal division of 
opinion in that Court.

The grounds on which the learned trial dudgv dismissed 
the action were that the premises could not reasonably be n- 
garded as a “dwelling-house and store” because the occupiers 
took in boarders, and tin- house was a crowded lodging-house, 
and that there was an over valuation of the stock of merchandise 
on the premises. The two .Bulges of the Court of Appeal who 
sustained the judgment dismissing the action did so on the 
ground of over-t ion of the stock of mere' only.

With regard to the alleged misdescription of the premises 
as a dwelling-house, 1 am not able to concur in the holding that 
the presence of “lodgers,” one or more, on the premises proves 
that the designation of dwelling house was such a misdescription 
as vitiated the policy. A dwelling-house does not cease to be 
such simply because one or more lodgers an- taken in by the 
occupants, and, if the facts as found by the jury on ample evid
ence of the knowledge on the agent's part of the presence in 
the house of these lodgers or “roomers” at the time the policy 
was taken out, is considered, this objection must fail.

The substantial objection was as to the alleged over \ ion 
of the groceries in the shop. It is not contended that the total 
amount insured under the policy on the fixtures, furniture and 
groceries was an overvaluation, but that the “apportionment” 
of that amount was excessive as regards the stock of groceries.

The plaintitV contends that she did not make any valuation 
of the groceries, but left that expressly to tin* agent to do and 
that she did not herself know anything about it or that, in fact, 
there had been any s|M*eiHe apportionment of the insurance.

The jury find that Freeze, the agent, made the apportion-
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mont himself, mid 1 think there is ample evidence to sustain that 
finding. Indeed, it seems to me, although Freeze's evidence is 
somewhat contradictory and hard to reconcile, that, when the 
application was signed by Mahomed, at her residence, in the 
presence of one llowden, who had been sent by Freeze to obtain 
Mahomed s signature, no apportionment of the amount had 
been made. That was done subsequently by Freeze in his own 
office after the application had been signed and brought back 
to him by his clerk, llowden, and was done by llowden and 
Freeze themselves. In this view, there was no misrepresentation 
of values on the part of the applicant at all.

The question, therefore, whether Mahomed made or as a 
fact assisted, in the valuation of the groceries was not one which 
should have been withdrawn from the jury. Accepting the 
finding of the jury on this point as justified by the evidence.
I am unable to see how the plaintiff can be held guilty of misre
presentation or over-valuation. If she is to be lielievcd, and the 
jury had a right to believe her and did so. she neither as a fact 
valued the groceries or. in any way. misrepresented their value. 
She left that question to the company and their agent appor 
tinned the insurance as lie thought best. I do not think that 
the evidence warrants the conclusion that it was llowden who 
made the valuation at Mahomed's request. The valuation and 
apportionment was made and inserted in the application in 
Freeze's office after the application had been signed and when 
the applicant was not present. Possibly. Freeze was influenced 
in making it by the information lie received from the clerk, 
llowden. The latter person was not examined at the trial.

Bearing in mind the fact that Freeze was the general agent 
of the company in and for the Province of British Columbia, 
and had authority to accept risks and issue policies without 
consulting the head-office of the company. I have, after reading 
the evidence, concluded flint the submission of the question to 
the jury, whether Freeze or the plaintiff made the valuation 
of the groceries complained of, was a proper submission to them. 
On their finding on this point, which I think there is ample evid
ence to support. I cannot conclude that the plea of over-valua
tion or misrepresentation by the plaintiff has l>een sustained.

1 would, therefore, allow the appeal and direct judgment to 
he entered for the amount claimed, namely. $!M<Mhr>.
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ImnutoN, .1.: Oil the findings of the jury, founded upon Mingt..», j. 
evidence which we cannot discard, judgment should have been 
entered for the plaintiff.

The local manager of the respondents did not stand, in this 
ease, on the some footing, in relation to them and the duties to 
be discharged, as a mere soliciting agent. For our present
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consideration and purposes, lie rather represented the company 
in the business of settling the contract and signing and issuing 
the policy, just as the hoard of directors might have stood in 
relation thereto.

The company cannot, therefore, Is* heard to say that it was 
either defrauded or warranted against what its manager ob
viously knew.

The appeal should he allowed with costs throughout.

Drff, J. :—There was evidence from which the jury might 
properly infer, first, that it was the duty of Freeze, as general 
manager of the company for Vancouver, to inform himself of 
the value of the property to which tin- appellant's application 
related, and, generally, of the nature of the risk. Indore forward
ing the application to the company. Secondly, that the valu
ation and the apportionment, as they appeared in the applica
tion. were, in fact, made either by Freeze himself or by the em
ployees of the company acting under his direction and with his 
knowledge and sanction. In these circumstances, the defence 
relied upon hv the company disappear.

First, as to the description of the risk. It is impossible, in 
my judgment, to contend that the word “dwelling-house” in 
its primary meaning necessarily hears a signification which 
would exclude from the objects denoted by it a “lodging-house” 
of such a character as the appellant's was and, according to the 
finding of the jury, Freeze knew or ought to have known it to be. 
That being so. it is our duty to construe the description of the 
risk in the light of the facts known to Freeze, or, in other words, 
known to the company : viz., that the property described as a 
“dwelling house” was a “lodging-house” of that character : 
Hawdcn v. London, Edinburgh and Glasgow Ins. Co., | 18921 2 
Q.B. 534. And. so construing it. there is. of course, no mis
description of which the respondents are entitled to complain.

Secondly, as to the alleged over-valuation : the fact being 
once established that the valuation and apportionment were 
made by the company, through their general manager at Van
couver, we are entitled, on the authority of the Uawden case. 
118Î12| 2 (j.lt. 534, to read the as if that fact wen-
stated in it. The application contains this passage :—

In i-Hitc of Ion*, if the property in*uml in fourni by appraisement or 
otherwise to Imve lieen over value*! in the survey ami ileHeriptiou oil which 
the policy in founded. the company shall only lie liable, in the alwenve of 
frail)!, for such proportion of the actual value an the amount insured liear* 
to the value given in witch survey or dewvription, not exceeding three- 
fourth* of the allowed cash value at the time of the lire.

Reading this passage, together with such a recital, it ap
pears to me to be impossible to contend that the over valuation, 
if there were any. would have the effect of nullifying the policy.

08121586
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1 haw not examined with rare the evidence relating to the 
value of the property insured, and 1 desire to express no op
inion upon it.
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AnüLIN, J. :—There was evidenee upon which a jury might 
properly find that there had lieen no misrepresentation by or 
on behalf of the plaintiff of the value of her stoek of meat and 
groceries.

In regard to the misdescription of the premises relied upon 
hy the defendants, assuming it to he such, if it had been suffi 
ciciitly shewn to have been material (which 1 ). it has
been found by the jury that it was known, or should have lieen 
known to the defendant company through their agent. Freeze, 
who inspected the premises for them.

I agree with Macdonald, O.J., and Martin, J.A., that there 
was a proper ease for submission to the jury : that there is 
evidence to support its findings: and that, on them, the plain
tiff is entitled to judgment for the amount of her claim with 
costs throughout.
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Krodki'k, •!.:—1 concur in the opinion of Mr. .1 ustice Dull'.

Appeal allowed with eo*t*.

CITY OF CALGARY v HARNOVIS. CAN.
(Decision No. 3.) s. c.

S h punir 1'nnrt of ('aiiwhi. Sir 1'ho rim Pilspalrirk. owl hliut/lou.
Huff, t uyliu. oml Hrinhur. ,1.1. Orlohrr 1.1. lOM.
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i.ksh cos over or motokmax.

The carelewmew of the |>luiiitill« in «Iriviny svnw* the trerk* of «» 
truniwsy wa*. in thin ease, exvuml hy the reek less eondnrt of the «le 
femlant'H motornian in failing to line |iro|»er |ir«vantioih« to avoid the 
«•onwequenceN of their negligeiivi» after In* had lavoine aware of it.

|Hnruorin v. f'ifg of Coltfory (No. 2). II D.LII. 21. allinmil.|

HIM

Ai'I'kai. from the judgment of the Hupreme Court of Al 
berta, Hunt or is v. Ci/// of Calgary (No. 2). 11 D.L.R. J. when* 
by, on an equal division of opinion among the Judges, the judg
ment of Keek, J., at the trial, Haruovi* v. City of Calgary No.
1 ). 7 D.L.R. 78!), in favour of the plaintiffs stood affirmed.

The present appeal was dismiwed.
The action was brought by the respondents to recover dam

ages for injuries to themselves and their lunch-van occasioned 
by a collision with a city tramear at a subway crossing of one 
of the public streets under the tracks of the Canadian Pacific 
Railway in the city of ry. The train way. operated on

6
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CAN. tin* street where the collision occurred, entered the subway from
s.c.
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one end «bout the same time that the plaintiffs’ van was pass
ing through the subway from the other end. It was shewn

City ok 
C'aixiahy

Habnovin.

that the plaintiffs had carelessly driven the van across the 
tracks of the tramway, but it also appeared that the motorman 
who was driving the electric tramcar was able to see the van 
approaching in the opposite direction and that, by using the

Statement appliances on his ear promptly, he might have reduced tin- 
speed of the car, or brought it to a stop, and thus avoided the 
accident from which the injuries resulted. At the trial, before 
Mr. Justice Beck without a jury, the plaintiffs’ action was main
tained, $1,0(111 being awarded to Lupo llarnovis and $120 to 
Dave Hemovish, without costs. On the appeal to tin* Court 
en bu ne, on equal division of opinion among the Judges, the 
decision of the trial Judge in favour of the plaintiffs was af
firmed and his judgment was varied by giving the defendant, 
appellant, costs up to the date of the trial.

The principal grounds urged on the present append were 
that the judgment was against the weight of evidence and that 
the Courts below had erred in holding that the ease was gov 
erned by the decision in the case of Tin Halifax Tramway Co. 
v. Inylis, JO Can. S.C.R. 256.

1). S. Moffat, for the appellant.
(1. II. Ho fig, K.C., appeared for the respondents, but was not 

called upon by the Court for any argument.

Klte|*trlck, C..I.
Tiie ('iiikf Ji stick concurred with Di ke, J.

Minglnn. J. Idinutun, J„ concurred in the result of the judgment.

Duff. 1 Duff, J.:—There was evidence from which the learned trial 
Judge was entitled to find and did find ( and 1 may add that 1 
agree with his finding) that the motorman, when he saw the re
spondents’ van heading across the track, might, with the exer
cise of reasonable skill ami diligence have the eollisiou
or, at all events, the substantial harm caused by it.

The learned Judge also took the view that the respondents, 
when they directed their horse across the street, were sitting 
in their van carelessly oblivious of the dangers, actual or pos
sible, of the car-track. The view of the learned trial Judge was 
that, although the respondents were in fault, to such a degree as 
would have debarred them from recovering had it not been for 
the conduct of the motorman after their negligence became ap
parent, yet (in the circumstances of this case) as the motorman 
could have avoided the consequences of the respondents’ negli
gence after he became aware of it, the plaintiffs were entitled 
to recover. In a word, the decisive negligence was found by

D^C
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him to have lieen that of tin- motormnn. I agree with this view 
and I should dismiss tin* appeal with coats.

Anuun, .1.: There was evidence Hiillieieiit to support the 
finding that the determining cause of the accident in thi • ease 
was the negligence of the defendant's motormnn. hut for 't.iich 
lie might have prevented the collision after lie liera me or should 
have been aware of the plaintiffs* danger.

The appeals fails and should be dismissed with costs.

Khodki k. J.. also concurred.

s.c.
1913

Calgary

IIaknovis

Appml ilismissi il with rosis.

CONSTANTINO v. DICK.

Sankulelieu'an Supreme Court, lluultain, C.J. Octubrr 31, 1913.

I. Vendor and purchaser ( * I E—28)—Rescission or contract—Kaii
URK TO PAY PURCIIARH MONEY—NOTICE, WIIAT CONSTITUTES.

An agreement for l lie as le of huul on periiMliml payments is not 
cancelled by u conditional notice that unless the payment- (then 
overdue) are paid within a certain time, the agreement will Is* for 
feited, where the agreement itself calls for an absolute notice.

‘2. Vendor and purchaser i I III—39)—Assignee ok purchaser—Wiiat
CONSTITUTES.

Where an agreement for the sale of land on jimodieul payment- 
stipulates that any assignment of the agreement by the 1 leer 
must Ini approved by the vendor, the fact that the vendor has written 
to an assignee of the agreement that lie will accept payments from 
him though he cannot transfer to him without the authority of Un
original purchaser, is sufficient to satisfy the terms of the agreement 
and such assignee is entitled to the notice of forfeiture called for 
by the agreement in ease the vendor desires to declare a forfeiture 
on default of payment.

Action by tin* plaintiff under an assignment to him of an 
agreement for the sale of land on periodical payments for re
lief as against the vendor who claimed forfeiture of the agree 
ment for non-payment of the instalments.

Judgment was given for the plaintiff.
A. Moxon, for plaintiff.
John Mihlcn, for defendant Dirk.
No one appeared for defendant Oilliat.

II \t i.tain, <\J. :—I tv a written agreement dated February 
27, 1911, the defendant VV. It. Dick agreed to sell and the de
fendant E. E. (lilliat agreed to huy lots numbers thirty-nine 
and forty, in block numtier thirty-nine, according to a plan of 
subdivision of record in the land titles office for the Saskatoon 
land registration district as plan “F.U.,M Mayfair, for *22V 
*76 of the purchase price was paid on the execution of the agree-

S. C.
191.1
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ment and the balance wait to he paid in two instalments of +75 
with interest at H per cent, per annum on August 27, 1911, and 
February 27, 1912, respectively. On March 29, 1911, the de
fendant (lilliat, by written agreement, agreed to sell and the 
plaintiffs agreed to buy the above land for +275, of which 
amount +125 was paid in cash and the balance was to be paid 
in three instalments of +5(1 each, with interest at H per cent, per 
annum, on September 29, 1911. March 29. 1912. and September 
29, 1912, respectively.

As early as May. 1911. the plaintiffs, not being able to find 
(lilliat. instructed solicitors to look after their interests, and as 
a result of their solicitors' enquiries discovered that Dick was 
the registered owner of the land. On May (». 1911, Mr. Acheson 
wrote the following letter to Dirk :—

IN- fount an tin» ami < lilliat. I am instructed by Mr. ('. Constantino, 
who Imlils an agreement from Mr. K. I-', (lilliat. for the sale of lots :*!» ami 
40. hlovk .'ID, plan C.K.. to ascertain from you whether you have sold 
the nlsive lots to (lilliat. (hi searching at the laml titles ollice, I fiml that 
you are the registered owner. Kimllv let me have this information as 
soon as possible. IIkkiikkt Aciikson.

To this letter Dick replied as follows:
May 10. "II. Acheson & Shannon. Saskatoon. In reply to your en 

•piiry of Max 0. I have wild lots :i!i 40. Ilk. .*10. plan K.C. to K. K. (lilliat 
and there is due to me in Aug. 27. 1011. #7.Y and Kelt. 27. 1012. #70. with 
interest. I lielieve this is the information you wish.

Nothing further appears to have been done by the plaintiffs 
or their solicitors until September 29. 1911. when Mr. Hartney, 
who bad apparently replaced Mr. Acheson as plaintiffs' solicitor, 
wrote to Dick as follows:

lie lots 30-40. block .'10. plan K.l . We are acting for a man named 
Constantino who purchased the alsive lots from (lilliat. We understand 
that (lilliat purchased the property from you. Will you please send us a 
statement of the amount owing in the property and will you give a trail
ler to Constantino on the payment of the balance owing to you ? IIartnky 
& I.AVeocK. per II. K. II.

This letter was received by Diek but was not replied to by 
him. Later on. in January. 1912. Mr. Hartney again wrote 
to Diek. this time by registered letter, as follows:—

He lots ."lti-40. hlk. .10, plan K.l'. Nask. I wrote you on 21Mh 
Sept, last regarding an agreement of sale which I understand was en 
tered into lietweeii yourself as vendor and K. K. (lilliat ns purchaser 
res|H'eting the above land. A client of mine Mr. f. Constantino pur
chased the above land from (lilliat on the 2.1 rd day of March. A.I). 1011, 
and paid on account of purchase money the sum of #12.1, and the balance 
of purchase money is the sum of #150. Mr. (lilliat has left Saskatoon 
and I cannot IIml his present location. Will you please let me know if 
it will Is* possible for Mr. Constantino to enter into an agreement with 
you for carrying out the terms of the agreement between (lilliat and your
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•««•If, «nil if you will give title to Mr. Constantino when tin* matter in SASK.
completed? Please lot. mo know wlint money i* owing to you by (iilliiit 
ami how the payment» are to Is* mailo. ami oblige. Rvhhki.i. IIartxkv.

To this letter Dick replied ns follows:* < OXSTAX
.Ian. 15, T2. Mr. Bussell Ifnrtney. Sank a toon. In reply to your letter Tixo

of .Ian. H, re lota 30-40, blk. 30. plan F.C. Thnae lota I *old to Mr. K. K. r-
(iilliat. balance of payment» due a» follow*: August ‘27. 1011. $75. and *>l< K 
Feb. ‘27. T2, $75. in tore» t at H per cent from Fob. ‘27. 1011. I have not H*uit*in. i..i. 
hoard from (iilliat. but in Fob. cancellation proceeding* would la* token.
I will, of course. accept payment from your client but cannot give him 
title without authority from (iilliat from whom I will accept either a 
letter authorizing me to give your client title, a ipiit claim deed of tIn- 
lota or the return of the original agreement. It i* unfortunate that 
(Iilliat cannot la* located, but I presume the only course open to your 
client ia to complete payments due me and as soon as (Iilliat is found, the 
transfer can Is* delivered. If he decide* on this course I will lie ipiite 
willing to give him an undertaking that transfer would not In- delivered 
to anyone else without giving him ample notice.

Trusting that past due princijMil will Is- promptly attended to. W, I!.
Dick, 404 Itowcr Blk. •

I'.R.— Mr. (iilliat i* the owner of several other lots in F.l".. ami I 
have not the slightest doubt that lie will Is* heard from before cancellation 
could take effect, his cash payment on the other lots amounting to $400.

Another period of inaction followed, and in June, 1912,
Dick came to Saskatoon, and. apparently, negotiation* wen- 
opened up again between him and Mr. llartney acting on be
half of the plaintiffs. Dick offered to pay the plaintiffs $120 
with interest at 8 per cent, from March 2d, 1911, to June 21.
1912, if tlu-y would give him a quit claim to the property. This 
offer was refused, and on June 21. 1912. the plaintiffs tendered 
Dick $1(»8, the amount due to him for principal and interest by 
(Iilliat, and also tendered him a transfer of the property for his 
execution. Dick refused to accept the money or to execute the 
transfer on the ground that he had cancelled the agreement 
with (Iilliat in March. 1912. The notice of cancellation was 
as follows:

Vancouver. B.C.. March 23. *12. K. K. (iilliat. Saskatoon. Mask. Please 
note that unless payments in arrears due me under "agreements of sale" 
dated February ‘27. Iflll. with W. It. Dick a* vendor and K. K. (iilliat a* 
purchaser for the sale of lot* thirty-nine i3lti and forty (40), block 
thirty-nine (30). plan F.l'.. are completed within thirty days from date 
hereof, the agreement will Is» considered cancelled and all payments made 
thereunder will Is» forfeited without any further notice to you according 
to the terms of said agreement. W. R. Dick.

This notice is claimed to have been given under the follow
ing clause of the Dick-dilliat agreement:—

But if the purchaser or the approved assignee, a* the case may l*». shall 
fail to make the payment* aforesaid, or any of them, within the time*
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above limited, respectively, or fail to carry out in their entirety the con
ditions of this agreement, in the manner ami within the times above- 
mentioned, the times «if payment us aforesaid, us well as the strict per
formance of each ami every of the -aid other conditions and stipulations 
living a condition precedent and of tin* essence of this agreement, then 
the vendor shall have tin- right to declare this agreement null ami voi«l 
by notice in writing to that effect, personally served on the purchaser, or 
mailed in a registered letter addressed to him at tin- post office named 
lielow, or in the case of an upproved assignment, personally served on tin* 
assignee or addressed to the assignee at the post office or place of resid 
••lice described in the assignment, ami all rights ami inti'rests hereby 
created or then existing in favour of the purchaser ««r his approved as 
signee or derived under their agreement, shall thereupon cease and deter
mine. ami the laml herein agreed to be sold shall revert to and revest in 
the vendor without any further declaration or forfeiture or notice, or act 
of re-entry, and without any other act by the vendor to lx- performed, or 
any suit or legal proceedings t«> be brought or taken and without any 
right on liehalf of the sai«l purchaser or his assignee to any reclamation 
or compensation for moneys pai«l thereon, but no forfeiture shall bike 
away the right «if the vendor to recover the said purchase money.

On July (>. 1912. this action was commenced mid the plain
tiffs claim:—

1. Specific performance of their agreement with the said (lilliat.
2. A declaration that they the plaintiffs have a right to redeem the 

subi lots from tin- subi Dick.
3. An order that the sai«l Dick <l«i convey t«i the said plaintiffs the saiil 

lands up«m payment of tin* said sum of #1«H.
4. Such further ami other relief as the nature of tin- case may require.

The defendant Dick relies on the default of (lilliat and the
cancellation of his agreement as set out above. lie also sets up 
«clause in the agreement with (lilliat which provides that no as
signment of the agreement shall In* valid unless it is for the entire 
interest of (lilliat and is endorsed oil or attached to the dupli
cate agreement ami approved by Dick's solicitors, and counter
signed by him. I need only consider the first line of defence 
as it is effectually disposed of by Dick's letter of January 15, 
1912. As to the alleged cancellation of the Diek-Gilliat agree
ment, I do not consider that the letter of March 23, 1912, is an 
effective notice according to the terms of the agreement. The 
notice is conditional and does not follow the terms of the writ
ten agreement. I am also inclined to the opinion that by his 
letter of January 15, 1912, Dick had recognized the plaintiffs as 
assignees of Gil Hat's agreement, and any notice of cancellation 
should have been sent to them as provided by the agreement.

The plaintiffs have not been very active in protêt li
se Ives, and should have taken steps earlier in 1912 to meet the 
payments due by Oilliat to Dick. lTnder all the circumstances, 
however, this seems to me to be a proper case for relief, and 
there will he judgment for the plaintiffs accordingly, but with-

23
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out costs. The plaintiffs will pay into Court forthwith the 
amount due to Dick by Gilliat on .June 21, 1912, to be paid 
out to Dick on completion of title to tin* plaintiffs. The defend 
ant Dick will execute a proper transfer of the lots in question 
to the plaintiffs and will also deliver up his duplicate certificate 
of title for the purpose of registration of the transfer. If Dick 
refuses or neglects to carry out this order within ten days after 
transfer has been tendered to him for execution, then the local 
registrar of the Supreme Court at Saskatoon will execute a 
transfer of the lots in question to the plaintiffs upon tiling of 
which, in proper land titles office, the registrar of land titles 
will cancel the existing certificate and issue a new certificate to 
the plaintiffs.

SASK.

s.o.
ISIS
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Re EDMONTON and THE CALGARY AND EDMONTON R. CO. CAN
Hoard of Hailicaii VominiHaionera for Vanada. Ociobvr 31. 11113.

1. Railways (#11 A—10)—Location clans—Rkuibtkation Km« i.
Hie date of the registration of the railway's location plan under 

the Railway Act (Can.) governs ns to the compensation to he paid 
on expropriation; mid any change either in title or in improwment 
to the b-n«' to In- expropriated is subject to the notice resulting from 
such regiatration.

Ry. Cum. 
1913

Application of the corporation of the city of Kdmonton. 
Alberta, under sec. 2:17 of the Railway Act (Can.) for autli 
ority to construct highways across the railway and yards of the 
Calgary and Edmonton Railway Co. within the limits of the 
city, for the purpose of opening up Peace avenue and Athabasca 
avenue across the said railway, either by means of an overhead 
bridge or subway (files 22415 and 22436).

Statement

Ciiibp Commissioner Drayton loral):—The issues raised in 
this case are difficult; but the Hoard has been favoured with 
eareful argument by both gentlemen appearing, and there is no 
reason why we should not get rid of it without further delay.

On May 27, 1905. the location plan of the Calgary and Ed
monton Railway was filed. That is the first interference, so far 
as we know and so far as the plans are concerned, with the pro
perty in question. That plan shews that on May 27. 1905, no 
streets existed at the points where Peace and Athabasca streets 
are now sought to be opened across the railway tracks. The 
more recent plan, filed in November, 1905, is fairly good evid
ence as to the correctness of the location plan, since it (the more 
recent plan) opens streets and subdivides a neighbourhood that 

27—16 d.l.i.

Coromiseiom r
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apparently liad not previously been subdivided, as shewn I y 
the later plan itself.

Therefore, 1 take it that—apart from any question of onus.
, under the Board's practice, generally lies on the person 

attacking the plan, to shew that it is incorrect—there were no 
highways at the «points in question on May 27, 1905, when the 
location plan was filed.

Now, as to the effect of the location plan. Objection has been 
taken to plans of this kind on different grounds: sometimes that, 
under the provisions of the B.X.A. Act, the Dominion has ab
solutely no right to interfere with matters of title, as the filing 
of such a plan undoubtedly does, and that such legislation is 
without the authority of the Dominion Parliament. Mr. Biggar 
11ih‘s not raise that point; and I think he is very well advised "n 
not raising it. It is necessary, if railways are to be built, that 
lands have to be affected ; it is a purpose at least ancillary to 
direct legislative powers of the Dominion under the B.N.A. Act. 
and I think the object ions made in the past fail.

The result is that, if the location rly registered,
and if, under the Railway Act, the effect of the registration of 
a railway plan is to affect interest in lands, it is effective, not
withstanding the fact that it deals with matters of property and 
civil rights.

Mr. Biggar s objections on the latter question, that is, as to 
the effectiveness of the plan, are twofold. In the first instance, 
he objects on the ground that the plan does not contain the in
formation required by the statute. I am going to find against 
Mr. Biggar on that point. The plans are drawn to a scale, the 
book of reference is fairly complete, and the necessary informa
tion does seem to be given. Whether or not more information 
could have been given at that time I do not know ; but on tin- 
record I find the plan sufficient for the purposes for which it 
was filed in 1905.

Then Mr. Biggar further objects that the mere filing of a 
lot plan is not of itself sufficient to affect interests in pro 
perty. The statute then in force, sec. 192 of the Railway Act, to 
which Mr. Biggar refers me, and which would seem to be tin- 
correct section, expressly provides that the deposit of such a 
plan shall be deemed a general notice to all parties of the lands 
which will be required for the railway and works.

1 think Mr. Biggar s objection may be considered as well 
taken in part. The location plan may be abandoned; the con
templated arbitration may never proceed ; and the notice which 
Mr. Biggar thinks is necessary under sec. 192 before the plan 
can lie effective, may also be abandoned; and it would be absurd 
to say that, under such circumstances, the owner could not do 
anything with his property. In my opinion, the Act does not

4
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contemplate such a conclusion. I think all the Act mean*, is 
that so far as the ascertainment of interests in land for which 
compensation is to In* paid is concerned, tin* date of the n*gistra 
tion of the plan governs, and that any change, either in title 
or in improvement or in anything else in connection with the 
land, is subject to that date and to the notice resulting from the 
registration of the said location plan.

Cnder these circumstances. I think the right of the land- 
owner to lay out the streets is subject merely to the railway’s 
location plan and the rights which the rail wav com pan v secured .

■ i - i i i ,. * , , , 1thereunder to proceed with the undertaking. In other words. D*yt«* 
if the proceedings go on, the line is built and the location plan 
stands; and subsequent registration of a plan opening highways 
is inefficient as against the railway company and does not dis 
charge the railway’s interest in the locus in quo.

Now, if I am right in that, it follows that the railway com
pany is senior to the municipality in so far as the property in 
question is concerned.

Hut, over and above all this, the parties themselves came to 
an agreement, validated by the local legislature; and by the ex
press terms of that agreement the city bound itself “to stop 
up and dose the streets in question, if as a matter of fact they 
were in any way streets, avenues, or highways.” It was clearly 
open to the city to reserve any right that it desired to resen 
so long as the reservation of that right did not entirely defeat 
and nullify the real purpose of the agreement, which, so far as 
the streets are concerned, was to extinguish any right the pub
lic might have of using the continuation of Peace and Athabasca 
avenues across the right-of-way of the railway company. Kffcet 
can be given, in part, to the provision which is made at the end 
of the agreement, by construing it as reserving to the city the 
right at any subsequent time to move to open up these avenues— 
so the city’s action in entering into the agreement of October 
20. 1909, cannot he looked upon as stopping the city from mak
ing application, if, in the view of the municipal authorities, 
circumstances have so changed as to justify the creation of new 
highways at the points in question. That is the effect I would 
give to that particular clause of the agreement, rather than read 
it in such a way as to nullify the main provision of covenant.

On the question of public user, I think the evidence fails to 
shew that the original plan-tiling was wrong. Mr. Itiggar very 
frankly said—and there can lie no doubt as to his correctness 
on this point—that there were no houses or development at this 
particular point in 1905. Traffic did subsequently grow up. 
houses were built, trails which wen* then devious liecame gradu
ally defined hy the development of the district; and undoubtedly 
there was crossing east and west, which was ultimately defined
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in connection with the development and acquirement of lands, 
hut it was subsequent to 1905.

There is one other way in which the railway company could 
be said to have acquiesced in the position now taken by the 
municipal authorities—apart altogether from the agreement 
already referred to; that is, if it had itself recognized this— 
not as a trail crossing or trespass line, or anything of that kind, 
but—as a proper highway crossing by itself doing something to 
••stahlish that fact. The way in which that is invariably done, 
is by the erection of railway crossing signs; but the evidence is 
that there were no railway crossing signs at the points referred 
to.

Therefore, on all the grounds taken on the legal issue. I find 
that the municipality has failed.

The matter is entirely one of law ; and if Mr. Higgar wishes 
me to do so, 1 will assist him in obtaining the opinion of the 
Supreme Court.

I do not suppose that the city will want to go on with the 
matter and pay all the cost. I think it will be better to settle 
the legal issue before proceeding further with the applications 
for the construction of Peace and Athabasca avenues across 
the railway.

FLETCHER v. CAMPBELL
S. C. Ontario Supreme Court ( Appellate Division ), Muloek. C.J.h.'jc., Itiddell, 
ISIS ëutherland, sue Lêitck, JJ. November 10, 101S

1. HboKKRS (Sling—17)—VOMI-KNHATIOX—PayMEXT OUT OK PURCHASE
monk.y—Inability ok pibciiaskb to vomi-i.ktk.

A real «-state broker who procures an otter to purchase land, stipu
lating that his coin mission sliouhl Is* paid “out of amt form part of 
the purchase money,” is not entitlisl to a commission from his client, 
or t«i retain as such a deposit made by the purchaser, when-, without 
the client's fault, the sale was not complet«mI by reason of the inability 
of the prospective purchaser to carry out his contract.

fMackenzie v. Champion, 12 Van. N.C'.lt. 949: Copelanti v. Wedlock. 
9 O.W.R. 530; ami Smith v. HarfJ, 8 D.L.R. 996, 27 O.L.R. 279. dis 
tinguisluil; see also, as to real estate agent’s commission. Annotathm 
to llaffner V. drunthj, 4 D.L.R. 531.]

Appeal by the plaintiff from the judgment of Winchester, 
Co. C.J., dismissing an action, brought in the County Court of 
the County of York, to recover from the defendants, who were 
land agents, the «urn of $200 said to have been paid to the de
fendants ns a deposit upon an agreement for the sale of certain 
land of the plaintiff by the defendants, which sale was not carried 
out, and in favour of the defendants upon their eounterelaim 
for $190.

The appeal was allowed.
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•/. A'. Joins, for tin* appellant -There was a contract—an offer 
of the plaintiff's property and an acceptance by a purchaser 
found by the defendants, hut the commission was not earned by 
the defendants, and they arc not entitled to retain for their ser
vices the amount deposited with them by the proposed purchaser. 
A purchaser both willing and able to complete must be found ; 
Countrd Investment Co. v. Lloyd (190!)), 11 W.L.R. 338, 12 
W.L.R. 497. The commission was to form part of the purchase- 
money, but there was no purchase : Robinson v. Reynolds (1912 i, 
3 O.XV.N. 1262, 4 O.W.X. 112. The deposit was a guarantee for 
the performance of the contract and was to become part payment 
if the purchase should be completed : Howe v. Smith (18S41, 27 
Ch. D. 89. The defendants have no right to the $200. It be
longs to the plaintiff. Hayshau'c v. Roland (1907), 13 B.C.R. 
262, and Smith v. Ha iff (1912). 27 O.L.R. 270. were also re
ferred to.

II. II. Shaver, for the defendant, the respondent :—Robinson 
v. Reynolds does not apply; in that case there was no payment 
at all. The defendants contributed $10 out of the $200 to the 
travelling expenses of the plaintiff when she came to Toronto to 
sign the acceptance ; and that made the $200 part of the pur
chase-price. The sale was completed, or the “deal” was com
pleted, when a binding agreement for sale was executed : llaffner 
v. Cordingly (1908), 18 Man. L.R. 1. Commission was earned 
as soon as the proposed purchaser was brought to the execution of 
the agreement: Copeland v. Wedlock (1905), 6 Ü.W.R. 539. 
The procuring a purchaser is enough : Marriott v. Brennan 
(1907), 14 O.L.R. 508. Hunt v. Moon (1911), 2 O.W.X. 1017, 
was also referred to.

November 10. SurilKKl.AND, J. : The plaintiff, the owner 
of land in loronto, placed it. through her son. in .lie hands of the 
defendants, real estate agents, for sale. They procured a written 
offer from a purchaser, at a price and on terms to which the 
plaintiff assented, as shewn by her signing an acceptance thereof. 
She knew nothing personally about the purchaser. A deposit 
of $200 was given by the purchaser to the defendants when the 
offer was signed. This offer contained the following clauses :

The agent's commission to he paid out of and form part of the 
purchase-money and “two hundred dollars in cash to the said 
Campbell and Anderson” (the defendants) “as a deposit.” It 
turned out that the propositi purchaser was wholly unable to 
carry out the contract, had no money of his own, and could 
obtain none. lie never was a purchaser able, however willing, to 
complete the contract. It was, in consequence, put an end to.

The plaintiff asked the defendants for the deposit, but they,
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claiming il for commission, refused to hand it over, and in this 
action the plaintiff seeks to recover it.

The action was tried before Winchester, County Court Judge, 
and he seems to have come to the conclusion that, $200 of the 
purchase-money having been paid.” the defendants were entitled 
to succeed. lie, therefore, dismissed the action. He supports 
his judgment by a reference to the following eases : Mackenzie 
v. Champion (1885), 12 S.C.R. 649; Copeland v. Wedlock, 6 
O.W.R. 5.49; and Smith v. Harff, 8 D.L.It. 996. 27 O.L.R. 276.

Hut in none of these cases did the contract in question con
tain a clause such as is in the present document, to the effect 
that the agent’s commission was to he paid out of the purchase- 
money.

It is conceded in this ease that the carrying out of the con
tract was not prevented by any action on the part of the vendor, 
but that she was prepared to do everything necessary on her part 
to complete it. It was not carried out, but rendered abortive 
and abandoned by the proposed purchaser, solely in consequence 
ol his inability to perform it. He had never been a purchaser 
capable of carrying it out.

The contract providing that the $200 was paid as a deposit, 
that sum was by implication a security for the purchaser's com
pletion of the contract, which would go towards the purchase- 
money if he carried it out, but, if he repudiated it or failed to 
do so, would be forfeited to the vendor : IIowe v. Smith, 27 Oh. 
D. 89.

The defendants must he held to have taken the $200 for the 
vendor on this basis. When the money became forfeited to the 
vendor hv the failure of the purchaser, there had been in fact 
no money paid on the contract out of which the agents could be 
paid commission. The contract of sale they had obtained was 
thus ineffective to enable them to compel payment of their com
mission or retain for that purpose the money which came into 
their hands as a deposit : Uohimon v. llcynoUh, 4 D.L.It. 64. 4 
O.W.N. 1262, 4 O W N. 112.

Upon this ground, I am of opinion that the appeal should 
Ik* allowed. At the time the contract was signed by the plaintiff, 
she received $19 from the defendants as expenses for coming to 
town in connection with the contract. The defendants will, of 
course, have credit for this, and there will he judgment in the 
plaintiff’s favour for $190, with costs of action and appeal.

Mulock, C.J.Ex., agreed with the opinion of Svtherland, J.

Riddell, J. :—The defendants are real estate agents in To
ronto. One Thomas Clark, desiring to buy certain property in 
Toronto belonging to the plaintiff, which had been advertised by
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the defendants, came into their office and signed a written offer 
to purchase the property for $8,000, “as follows: two hundred 
dollars in cash to the said Campbell & Anderson” (the defend
ants) ‘‘as a deposit, and covenant and agree to pay as follows, 
eight hundred dollars on completion of sale, Sept. 15th, 1912, 
and further agrees to pay one thousand dollars each and every 
year. . . .” The offer contains the following: “The agent’s 
commission to be paid out of and form part of the purchase- 
money. Time shall be the essence of this offer.”

Having obtained this offer (which had been drawn up by the 
defendants) and also a cheque for the deposit, the defendants 
communicated with the plaintiff through her son. She was in 
Muskoka, and came into Toronto; the offer was read to her care
fully, the fact that the deposit had been received was also 
stated, and Clark's cheque for the same was shewn to her. She
objected “that she should have more monex.............. Clark was
asked on the telephone if he would pay anything more, and he 
said he wouldn’t, and she agreed to accept his offer.” She then 
claimed that she should be paid her expenses coming down spe
cially to sign the agreement, and finally it was arranged that 
the defendants should pay her $10, which they did.

Clark seems to have lmught—if the transaction can be so 
described—the p operty as a speculation, intending to build in 
years to come; but lie had no money, and, when he failed to get 
money through the agency of his wife from some friends of 
hers, he took no steps to carry out the deal—he gave no instruc
tions to search the title or otherwise, put up no more money, 
and simply allowed the sale to lapse. The plaintiff wisely re
frained from taking idle proceedings at law to enforce the 
contract.

The plaintiff sues the defendants for the deposit; the defend
ants plead that: (1) they are entitled to a commission, as they 
procured the execution of a valid contract; (2) the plaintiff neg
lected specifically to enforce the contract: (3) the plaintiff 
agreed that the commission should be paid out of the deposit; 
(4) the plaintiff agreed that she should be paid $10 out of the 
deposit, and the defendants retain the balance, $190; and, by 
way of counterclaim, they claim the said sum of $190.

At the trial before Ills Honour Judge Winchester, without a 
jury, he gave effect to the defendants’ claim, and, dismissing the 
action with costs, he allowed the counterclaim of the defendants 
at $190, and gave costs also on the counterclaim for them.

The plaintiff now appeals.
Ilis Honour does not give effect to defence (2) of the defend

ants. and rightly so—it would have been a foolish expenditure 
of money to have sued Clark.

The evidence wholly fails to establish (3) and (4) above. 
There is some indefinite evidence that the $10 paid was to come

ONT.

s. c.
1913

Ki.ktciikk

Campbell.

Itlddell. I.



ONT

Kl l TVIIEH

Camprrll.

Dominion Law Rki'okts. |15 D.L.R.

r
ONT. out of the com mission ami the like, but the evidence falls far 
s short of an agreement that the defendants were to retain the
1913 deposit in any event, or any part of it.

In Marriott v. Uranian, 14 O.L.R. 508, at p. 500. it is
pointed out that in determining the right of a real estate agent 
to a commission, the exact terms of the employment are all-
important.

In the present case, the plaintiff's son put the property in 
the hands of the defendants. The defendant Campbell, on being 
asked by the Court : “Was there any arrangement made with 
her ? 1 want to know what is binding on her, and the only thing 
that can he binding on her is what she agreed to.” answered : 
“She didn’t agree to anything, because her son gave us tin- 
property to sell, and she came down to sign the agreement.” 
There is not proved any previous retainer of the defendants or 
any agreement by her before she came down to sign the agree
ment—*>., to accept the offer. And then the only agreement 
even suggested in the evidence or argued before us was that in 
the written document for payment of commission out of the 
purchase-money. As before us. so before the learned trial 
Judge: “ ‘The agent’s commission to be paid out of and from 
part of the purchase-money.’ Counsel for the plaintiff contends 
that, the purchase not having been completed through no fault 
of the plaintiff, the defendants are not entitled to any commis
sion, especially as the commission was to be paid out of the pur
chase-money, and that the purchase-money was never paid, reiv
ing upon the authority of Robinson v. Reynold», 4 D.L.R. Ud. :t 
O W N. 12(>2, and Hall v. Humcll, (1911] 2 Ch. 551. For tin- 
de fendants it is claimed that the $200 formed part of the pur 
chase-money, and that the defendants are entitled to be paid 
their commission out of the same.”

The trial Judge’s ratio decidendi, if I understand him 
rightly, is to he found in these words near the end of his .judg
ment: “In Robinson v. Reynolds it was held that, the commission 
having been agreed to lie paid out ami forming part of the pur
chase-money, and no part of the purchase money having been 
paid, the plaintiff was not entitled to recover. In the present 
case, $200 of the purchase-money having been paid. I am of the 
opinion that that case does not apply to the facts here.”

Upon the common case of the plaintiff and defendants, the 
decision must turn upon whether the deposit is part of the pur 
chase-money ; for, if not, no purchase-money has been received, 
a I’d no commission is payable.

“Purchase-money” can only be in payment for land, etc., 
bought; and “the very idea of payment falls to the ground 
when both” (vendor and purchaser) “have treated the bargain 
as at an end:” Palmer v. Temple (1839), 9 A. & E. 508, at pp. 
520. 521, per Denman, C.J.

__
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'1 lu* principles of till* law of deposits have hern so fully and 
clearly discussed in the Court of Appeal in England in Howe v. 
Smith, 27 Ch. D. 89, that it should not be necessary to cite 
further authorities. “What is the deposit? The deposit, as 1 
understand it, and using the words of Lord «Justice James, is a 
guarantee that the contract shall be performed. If the sale goes 
on ... it goes in part payment of the purchase-money for 
which it is depositedper Cotton. L.J.. at p. 95. “A de
posit. if nothing more is said about it, is . . . a security for 
the completion of the purchase:” per Bowen, L.J., at p. 98. “In 
the event of the purchaser making default the money is to lie 
forfeited, and ... in the event of the purchase being eom- 
pleted the sum is to be taken in part payment:” per Pry, L.J., 
at p. 102.

The same ease decides that the position of a deposit is not 
changed by a subsequent sale by the original vendor, except that 
in an action for damag s against the original vendee the amount 
of the deposit must he taken into consideration—this, of course, 
does not make the deposit purchase-money, but the deposit re
duces the damages.

Beale v. Bond (1901), 17 Times L.R. 280. and Cornwall v. 
ffcnton, [1899 2 Oh. 710, [1900] 2 Ch 298, may be looked at 
on this point.

It would serve no good purpose to go through cases in which 
the contract for remuneration was different. Smith v. Barff, K 
D.L.R. 996, 27 O.L.R. 276, may In* mentioned as an instance—the 
distinction between that case, on tin* one hand, and the present 
and Robinson v. Reynolds, J O.W.X. 1262. on the other, is 
pointed out on p. 280 of the report in 27 O.L.R.

What, I think, comes to be decided and should be decided 
in the present case is, that where the only agreement for pay
ment of an agent’s commission contains the term that it is to he 
paid out of the purchase-money, the agent cannot recover if the 
sale falls through without the fault of his employer, and the only 
money the employer or agent receives on the purchase is the 
deposit, which falls to he forfeited.

With that the law, the defendants had and have no right to 
retain the deposit, and the plaintiff should have judgment for 
$190, interest thereon from the teste of the writ, and her casts.

As to the counterclaim, I am wholly at a lass to understand 
upon what principle it is supposed to rest. The defendants had 
the $190, and it would be an extraordinary result if the plaintiff 
should be obliged to pay it over again. The counterclaim must 
lie dismissed with costs here and below.
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Lfitcii, J., agreed with Riddell, J.

Appeal allowed.



426 Dominion Law Reports. (15 D.L.R.

ONT. GLYNN v CITY OF NIAGARA FALLS

8.1.

11113
Ontario Supreme Court, Itoi/d, C. Xorember 14. 11» 13.

1. Limitation of actions (6 1 1)—27)—Against whom available—Muni
cipality—Public Authorities Protection Act.

The period of limitation provided by the Publie Authorities Pr > 
lection Act. 1 Geo. V. (Ont.» ch. 22. 11.8.0. 1014, eh. 81». for action* 
against public otliciiils does not extend to and include actions against 
u municipality.

2. Statutes (#111)—12(1)—Retrospective operation—Actions against
municipality for defects in hioiiway.

Sec. 21» of the Public Utilities Act. eh. 41 of 3 & 4 Geo. V. (Ont.», 
limiting the time for bringing an action based on the default of a 
municipality in keeping a highway in repair, whether the defect is 
the result of misfeasance or nonfeasance, is not retrospective in its 
operation.

3. Electricity (till A—22)—Municipal liability—Defective pole

An injury to a person by a shock of electricity while leaning against 
an electric light pole in a street, due to the faulty construction of 
the pole by a city, ami not from want of repair, is the result of mis
feasance and not merely nonfeasance, and therefore not within the 
provisions of the Municipal Institutions Act. 3 & 4 Geo. V. (Ont.) 
ch. 43. sec. 4ÜU (2). relating to preliminary notice of injury, and as to 
the time for bringing action therefor.

Statement Action by Bernard J. Glynn, an infant, to recover damages 
for injuries caused by an electric shock received by him while 
leaning against an electric pole erected in a city street, and by 
his father. Patrick Glynn, to recover damages for nursing and 
medical expenses incurred by him in consequence of his son’s 
injury and for loss of his services. The defendants, the Corpora
tion of the City of Niagara Falls, owned and operated the street 
electric lighting plant.

Judgment was given for the plaintiffs.
A. ('■ Kingstonc, for the plaintiffs.
E. E. A. DuVrrnet, K.C., for the defendants.

The following were the questions left to the jury and the 
answers of the jury thereto:—

(A) Was the infant hurt by a mere accident, for which the 
defendants were not to blame? A. No.

(1) Was the infant plaintiff injured by anything wrong in 
the electric line of the defendants at the pole in question ? A. 
Yes.

(2) If so. state fully what was wrong? A. Chain attached to 
pole too near ground.

(3) Was it easy to remedy what was wrong (if anything) ? 
A. Yes.

(4) Had the defendants notice that there was any defect or 
anything wrong in the electric line at the pole in question? A. 
Yes.
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(5) If so, when had they notice ? A. At the time Kells told 
the lamp-trimmer.

And of what had they notice? A. Of Kells’ brother being 
shocked.

(6) Was the infant plaintiff acting negligently in using as 
he did the street or the pole ? A. No.

(7) Was there any want of proper care and caution in the 
conduct of the infant plaintiff with regard to the pole? A. No.

(8) If you think the defendants should pay damages, say 
how much the boy should get ? A. $1,500.

And how much his father? A. $500.

S.C.
ltu.l

XlAOABA

November 14. Boyd, C. :—The defendants are a municipal 
corporation owning and operating an electric light plant for 
the purpose of street lighting. The infant plaintiff, while at the 
corner of Victoria and Queen streets, waiting for friends, hap
pened to lean against the electric pole at the south-east corner, 
and the back of his head touched the chain suspended on that 
pole, and forthwith he received a shock which seriously ' ired 
his mental and physical condition. This was at about eight p.m. 
on the 24th March, 1912. The chain was connected by pulleys 
with the are light hung in the middle of the street, and came to 
within four or five feet of the ground, and it was there fastened, 
when not in use, by a ring at the end of the chain hooked on a 
spike in the pole. The chain was used to raise arid lower the 
lamp, and was in charge of a lamp-trimmer, who was provided 
with a knotted rope, having a hook at the end, by means of which 
he engaged and disengaged the chain from the spike when lilt
ing and lowering the lamp.

On the particular occasion, the clamped pulley kept
the lamp in position on the street cable slipped about eighteen 
inches, which slackened one of the feed wires, and caused it to 
sag upon and touch the other wire. The result of this contact 
was to carry the current into the chain and make it alive with 
electricity. There was disputed evidence as to whether the 
chain was furnished with an insulator, or. if furnished, whether 
it was defective. The jury did not pass specifically upon this 
detail, but went deeper and found that the plaintiff was injured 
because something was wrong in the defendants' line, and that 
the thing wrong was that the chain was attached to the pole too 
near the ground. That means that the chain was not at the time 
insulated, and being attached to the pole only four or five feet 
from the ground, the plaintiff came against it to his own hurt. 
The remedy suggested is, that this danger might easily have been 
averted by attaching the chain to the pole at a height sufficient 
to keep it out of reach and touch of the people using the streets 
and walks beside the pole. 1 am told that the streets of Welland

0
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(the county town), when arc lights were in use there, had the 
chain high up on the pole, with a rope attached to the end of 
the chain, which could be handled by the lamp-trimmer. The 
jury were entitled, in dealing with the facte, to utilise their 
knowledge of the world and of the usages of the day and to 
invoke the aid of what had passed before their own eyes and at 
their own doors. (See The King v. Sutton (1816), 4 M. & S. 532, 
and l*carve v. Brooks (1866), L.R. 1 Ex. 213, 219.) The answers 
of the jury shew that the defendants were notified of this source 
of danger within less than six months before the plaintiff was in
jured. ami took no steps in the way of amendment. They find 
that the lad was exercising reasonable and proper care with re
gard to the pole—where the danger was latent.

The damages were certainly assessed on a very moderate scale 
at *1,500 for the lad and *500 for his father.

The defence raises legal questions: first, that no notice of 
action was given and no action brought within three months 
after damage; and further, by way of application to amend at 
the trial, that the action is barred by sec. 13 of the Public Auth
orities Protection Act (1 Geo. V. ch. 22 (1911) ) and sec. 29 of 
the Public Utilities Act (3 & 4 Geo. V. ch. 41 (1913)).

This amended defence should not be allowed. First of all, 
the Public Authorities Protection Act does not apply to a muni
cipal corporation (see sec. 17) ; and next, the Public Utilities Act 
( if it applies, which I do not consider) was not in force when the 
action was begun. The writ issued on the 22nd March, 1913 ; 
the Act received the Royal assent on the 6th May thereafter.

Dealing with the defence on the record : it rests upon theUon- 
solidated Municipal Act, 3 Kdw. VII. ch. 19, sec. 606, which pro
vides that an action lies against a municipal corporation in case 
of accident sustained by default to keep the highway in repair. 
That, by a line of decisions, is restricted to cases wherein the de
fault is attributable to nonfeasance. Cases of misfeasance were 
held to lie beyond the statute and untouched by its preliminaries 
as to notice and time of suing. True it is that, owing perhaps 
to the many subtle distinctions which have been drawn between 
nonfeasance and misfeasance, the Legislature has by the Muni
cipal Act, 1913, 3 & 4 Geo. V. ch. 43, sec. 460(2), limited the 
time for bringing actions occasioned by municipal default, whe
ther the want of repair was the result of misfeasance or non
feasance ; but I cannot accede to the argument that this provision 
is retroactive, particularly as the Legislature has declared (sec. 
538) that the Act shall come into force on the 1st July, 1913.

It remains, therefore, to see whether, on the findings, this 
action is for nonfeasance or misfeasance. It appears to me 
plain that the cause of action was a piece of wrong-doing, “mis
feasance.” The act of placing and keeping this long chain
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within four or five feet of the ground was a source of danger— 
a menace to the publie from the time of its installation. Noth
ing was out of repair; there was nothing to be repaired; what 
was needed was a structural change by which the danger would 
be altogether taken away out of reach and touch of those who 
use the streets.

Besides this conclusion, which is decisive of the case, 1 am 
impressed with the plaintiff’s argument that this electric light 
danger is not a matter within the purview of the Municipal 
Institutions Act in the clauses relating to the liability to repair 
roads and bridges.

Judgment should be entered, with costs of action, for the 
$500 payable to the adult and $1,500 to be paid into Court for 
the benefit of the infant, payable out to him on attaining 
majority, or otherwise, if otherwise ordered.
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BÜRT V CITY OF SYDNEY. N. S.
Nova Scotia Supreme Court, Sir Charles Toicnnliend. (and Mnliflur, 

and Runnel 1. Ihvrinher 13. 11)13.
1. Highways ( 5 III—104)—Changing gradk of street—Subway—Dam- 

AGES TO LANDOWNEB.
The foot that an order-in-oouncil authorizing the construction of a 

suhwny at a railway crossing had directed that “all land damages" 
should he paid by the municipality on whose behalf the application 
had been made, in pursuance of the Nova Scotia Railways Act, R.S. 
N.8. 1000, ch. 00. secs. 17H and 170. does not confer a right of action 
in damages for the change of grade against the municipality upon a 
landowner whose land fronted upon the opposite side of the street 
from that on which the subway was built and where there was eon 
sequently left to the landowner his original mode of access on his side 
of the street, although of diminished width.

fCompare 1‘arkdale L'orp'n v. Went, 12 A.C. 002. 50 L..T.P.V. 00, 
affirming H’rsI v. Carkdale, 12 Can. S.C.R. 250; and see Rant Free- 
mantle Corp’n v. A nnoin, [10021 A.C. 213.]

S.C.
1013

Appeal by the plaintiff from the judgment of Ritchie. J., 
dismissing the action.

The appeal was dismissed.
The action was brought by the owner of certain lands and 

premises situated on Victoria road in the city of Sydney, against 
the defendant corporation claiming damages for injury to 
plaintiff’s property by altering and lowering the established 
grade of the street in front of plaintiff’s property, whereby th*- 
same was alleged to have been greatly injured and deteriorated 
in value, and access thereto from the street greatly impeded.

The defence was, that in consequence of frequent accidents 
causing loss of life, occurring at a point on said Victoria road 
known as McQuarrie’s crossing, defendant corporation applied

Statement
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N. S. to the Governor-in-couneil to order the railways crossing at
S C
1(11.1

said point to take measures for securing the safety of the public, 
and after hearing the parties interested, an order in-couneil was 
passed for the construction of a subway by the Iron

lil-KT and Steel Co. Ltd., according to certain plans and specifica
tions on the terms therein set forth. One of the terms of the 
order-in-council was that all land damages he paid hv the city

Statement of Sydney.
//. Mcllishf K.C., for appellant.
Finlay McDonald, for respondent.

MiukIht, J.
The judgment of the Court was delivered by
Mkauiier, J. :—In order to avoid the danger arising from 

the use of a level railway crossing on Victoria road in the city 
of Sydney at a point known as McQuarrie’s crossing, applica
tion was made to the Governor-in-council to authorize the 
construction of a subway along that street under the tracks of 
the Dominion Iron etc. Co., and to approve of the plan, etc.

The parties to the application were the defendants, the last- 
named company, and the Cape Breton Electric Co. A report 
was by the Commissioner of Mines and Public Works to
the Governor-in-council which was approved of. All was done 
under sec. 178 of eh. 1)9 R.S.N.S.

Cinler the order-in-council the Dominion Iron etc. Co. was 
authorized to construct the subway in accordance with a plan 
and specification approved, and at a named cost to which the 
several named parties were to contribute the proportions speci
fied, and in addition, the defendants were directed to pay the 
land damages. The Dominion Co. did the work without direc
tion or interference by tin* defendants. The only land expropri
ated was an area owned by one Fitzgerald. The s
land was not even touched by the work in question. The sub
way did not extend over the entire width of the street, and thus 
a portion of the public street in front of the plaintiff’s premises, 
and along the line of the subway several feet in width was left 
untouched ; and is available for all who desire to use it in pre
ference to going down and up the incline of the subway.

The tram track for the Electric 'Co. has been laid in the 
subway and the latter in addition is used by foot passengers and 
vehicles of all sorts as the street itself was used before the 
change. The subway has a fairly steep grade on each side of 
its centre, and at its lowest point it is about 30 feet below the 
level of the untouched portion of the street. The plaintiff’s 
premises are some distance along the subway.

The statement of claim alleges the construction of the sub
way, and the matters which led up to it and avers that the 
parties, meaning the companies, and the defendant, altered and

9235
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lowered tin* established grade ol* the at reef, altered ami vhangi‘d 
its width, and the sidewalk in front of his property, whereby 
it was injured in value, the access thereto impeded, and tin- 
business therein lessened in value, and further that, notwith 
standing the order-in-council directing the defendants to pax 
all land damages, they have not done so and lutvc refused to 
pay them.

1 do not perceive any necessity to decide whether the plain 
tiff has sustained any damage for which lie is entitled to be 
compensated under tile statute in any other proceeding he may 
take, lie rested his ease upon the alterations ami work said to 
have been made by the defendants in conjunction with the 
named companies upon their connection with the proceedings 
which led to the doing of the work, and upon the direction in 
the order-in-council touching the payment of the land damages 
by the defendants.

If it be conceded the defendants occupy the same position as 
if they themselves hail actually exi*cuted the work, the answer 
is. it was done in pursuance of and under lawful authority and 
an action doe* not lie therefor.

So far as the effect of the order-in-coil ne il in respect to 
mere land damages is concerned, 1 am unable to find anything 
in the statute which affords the slightest foundation for such 
a direction. There is no language in the least degree apt to 
confer any power whatever over the city or to determine its 
liability in respect to anything which may come before the <lo\ 
ernor-in-council under the statute, unless, perhaps, it may be 
in respirt to the costs of constructing the subway and the carry 
ing out of such m sure* of protection as may he necessary. 
As to that branch express no opinion. It is not before us.

Much stress laid upon the concluding part of sec. 17* 
by the appellant's counsel, but the terms there employed only 
extend to land actually taken; they arc:—

Amt all the provision* of laxv al any hiicIi time applicable to the Ink 
ing ol" lamt hy hiicIi company ami to it* valnution and eonveyanee to the 
eompany ami to the com|>ciiHution therefor shall apply to the case of anx 
land required for the proper carrying out of the nNpiircment* of the 
Uox-ernor-in-council under this seel inn.

Sir. *2. sub-sec. (m), defines the meaning of the word **lands" 
used in the statute and by no possible construction can that 
word Im extended so as to embrace all or either of the injuries 
complained of by the plaintiff. Sec. 178 is a special section 
dealing with the performance of work of this kind, and it alone 
must lie looked to for the authorization of whatever was done 
here, and for all the powers in this behalf. The only powers 
to be sought outside of it are in respect to the machiner)' to be 
employed to assess damages when land is actually taken under 
its provisions for a subway, etc. The appeal will be dismissed 
with costs.

N. S.

S.C.
11» I :•

M-egfiiT. j.
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Memorandum : Since the delivery of the foregoing opinion 
Mr. Mrllish, K.C., for the appellant, expressed at desire that the 
judgment should shew that he made u contention founded on 
see. 179. There van he no objection to saying In* did so, nor to 
dealing specifically with it. I thought the opinion read was 
wide enough to cover it and to negative any contention which 
could reasonably be made on sec. 179.

Of course, in the general views expressed therein, they must 
be taken to have reference only to the plaintiffs claim, and 
to be dealing with it alone, and not to a ease where land was 
actually taken.

See. 178 is the controlling one, and 179 appeal's to me to be 
merely sulwidiary to the former and intended to aid in working 
out any power or liability fairly arising out of 178.

No land belonging to the plaintiff was taken, and there is 
nothing I can discover in 179 whieli enlarges the scope of 178 
in relation to a claim such as that before us. which can only 
lie regarded as an injury to business arising, at the most, from 
a less spacious approach to his shop.

The first part of 178 relates only to and is limited to the 
giving of directions as to what work shall be done, whether 
it is to be by subway or otherwise, how it shall be done and the 
division of the cost of such work, including, it may be con
ceded for present purposes, the cost of land where land has 
been taken for such work. As to a subway if one lias been 
ordered, it proceeds no further. Beyond having a right of 
user of the street in common with the public, the plaintiff has 
no right or title in the soil of the street and does not assert he 
had any.

Land was taken from one h’itzgerald for the subway, and 
therefore the order-in-council as to land damages may be ad
mitted to have had an office and operation without any reference 
to the plaintiff or his rights : so far its correctness need not be 
disputed and was not intended to be by me.

See. 178 authorizes the Governor-in-couiicil, instead of order
ing a subway, to direct the company operating a railway across 
a street or highway on the level, to protect it and thus safe
guard the publie, by a w or by gates or other means,
and it is in relation to such a step that the words “and of any 
such measures of protection, etc.” were employed in 179.

The adjudication of the executive that the defendants should 
pay the land damages surely gave the plaintiff no right of ac
tion nor any other right whatever, and determined nothing more 
than that as between the three parties concerned in the pro
ceeding bofore the council, the defendants should in fair
ness hear that portion of the burden arising from the work 
ordered.

Appral dismiss» <1.
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NEW YORK AND OTTAWA R. CO v. TOWNSHIP OF CORNWALL. ONT
(hitario Suprnur Court, It rit tou. •/. Xornnbcr 15. 101.1. S. C.

1. Taxis ( fi III I—194e)—1‘aymkxt—IIkhivkhino hack—Volvxtaby va y 1913

A taxpayer who voliiiitairilv pays tuxes without protest, in tin» ab
sence of any attempt to collect by ilistress »*r threat of distress, cannot 
recover back the amount so paid.

2. Taxkh (fill-: I—15)—What taxaiii.k—Intkrnatioxai. iikiimü-:.
'I bat portion of an international bridge lying within the Province 

of Ontario is subject to taxation as real property under sec. 2. sub-sec.
7 I <11 of eh. 2.1 of the Assessment Act, 4 Kdw. Nil. (Ollt.l. U.N.O.
1014. cli. 105. declaring that real property shall include "nil build 
ings, or any part of any building, and all structures."

| Hilhrilh nuit I* finer Hit iront Itiiilyr Co. V. Tomm/iip of \inrlian 
bun/, 15 O.L.K. 171: and A in#/«r« 1'iills SiiMfirutiion Hriilijc Co. v. (Sunt 
fieri 20 IT.r.lt. 104, followed.|

3. VfllRTH (filt'.l—108)—rllKIHIIICTIO.N OK—MlMCIVAI. MATTKKH—TAXA

Whether property is subject to taxation is. under secs. 17 (:t) and 
51 of the Ontario lia il way and Municipal Hoard Act. U Kdw. Nil. cli.
31, 3 & I Geo. V. ch. 37. R.8.0 1914, eh 180, conferring authority on 
the Railway and Municipal Hoard, a fittest ion exclusively within its 
jurisdiction, which cannot Ik- determined by the courts in the tirât in
stance, but onlv by wav of appeal in the manner (minted out hv the 
Act.

I. Taxkh (fillll)—135)—IIkvikxv—Ahhishahiiity ok imiovkrty Kxii.i 
sm .it HiMHi tto.x ok Railway axii Mi .xii ivai. IIoakii to ihtkr

'I lie Ontario Kailway and Municipal Hoard is elotlml by secs. 17 
i.lI and 51 of the Ontario Railway and Municipal Hoard Act. tS Kdw.
\ I. cli. .11. 1 Jk 4 <h*o. V. cli. .17. ll.S.tt. 1914, cb. 189. with exclusive 
jurisdiction to determine whether or not property is subject to taxa

5. Cot KTN (file.1—1081—.I||{|S|I|| THIX OK—Ml'NUT PAL MATTKKH—TAXA-

Apart from any right to bring an action for money illegally exacted 
as and for taxes, the Ontario courts have no jurisdiction to grant a 
declaratory judgment or an injiiuetion to restrain the enforcement 
of an assessment, since, under eh. .11 of the Ontario Railway and 
Municipal Hoard Act. 9 Kdw. N il.. .1 A 4 Geo. V. cli. .17. R.S.O. 1914. 
eh. 189. the Railway and Municipal Hoard lias exclusive jurisdiction 
over questions pertaining to taxation.

9. Taxkh i # III 111—110)—Ahhkhhmkxt—Railway vrovkrty — Ontario 
Ahkkhhmknt Act—Co.xclvhivkxkhh kor koi r ykarh—Wiiat con-
CLCUKD BY.

The provisions of see. 15 of the Assessment Act, 4 Kdw. A"II. (Ont.) 
eh. 2.1. R.S.O. 1914, cli. 195. dis-hiring that the amount of an assess
ment of railway property under see. II of the Act. as finally made 
iu the corrected rolls, shall stand for the following four years in re
spect of property included in the assessment, relates only to the 
amount of the assessment, and not to its regularity, or the jurisdiction 
to make it.

Action to recover money ulleged to have been wrongfully Statement 
collected for the taxes of 1912 imposed by the defendants, the 

29—15 n.L.a.
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Corporation of the Township of Cornwall, upon the Canadian 
part of the International bridge spanning the river St. Law
rence; for a declaration that the bridge was not liable to assess
ment; and for an injunction restraining the defendants from 
collecting taxes for 1913 upon the assessment of 1912.

The action was dismissed.
IV. L. Scott, for the plaintiffs.
G. /. Gogo and J. G. Hark ness, for the defendants.

November 15. Britton, J. ;—An action to recover money 
which, it is alleged, was wrongfully collected for 1912 taxes 
upon that part of the International bridge on the Canadian 
side of the boundary line between the I'nited States and Can
ada, and for a declaration that this bridge is not liable to assess
ment. For the purpose of this trial, the plaintiffs may be con
sidered as tile owners of this bridge, which crosses the river 
St. Lawrence, ami the Canadian part of it is in the defendant 
township.

In the year 1912. the plaintiffs were jointly assessed for the 
Canadian part for tin* sum of $390,000. This assessment was 
separate and distinct from the assessment of the roadway of the 
plaintiffs the New York and Ottawa Railway Company. The 
New York and Ottawa Railway Company appealed to the Court 
of Revision, and upon the appeal the assessment was confirmed. 
On the 6th November, 1912, the New York and Ottawa Railway 
Company, one of the plaintiffs, paid to the defendants as 
taxes, in respect of that assessment, $6,090. The defendants 
have again assessed the said plaintiffs for the same part of the 
bridge for the same amount, viz., $300.000 for the year 1913. 
and intend to collect taxes thereon, unless prevented by the 
order or injunction of this Court.

The plaintiffs’ submission is. that there is no legal right or 
authority for such assessment, and they ask for a declaration 
accordingly, and an injunction restraining the defendants from 
collecting taxes for 1913 upon that assessment. They also seek 
to recover in this action the $6,090 paid by the New York and 
Ottawa Railway Company in 1912.

As to the $6,090 paid, the plaintiffs are not entitled to sue 
ceed. The property in the bridge was considered hy the plain
tiffs in 1912, and for that year, as something the Court of 
Revision could deal with. An appeal was accordingly lodged: 
the decision was against the plaintiffs; and thereupon payment 
was made. The payment was voluntary ; no attempt to recover 
by distress; no threat of distress; no payment under protest; 
payment was not made under mistake of facts. The money 
so paid to the defendants has been expended by the defendants; 
about one-quarter of the amount has been paid out for school
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purposes. In Watt v. City of London (1892), 19 A.R. 675, it ONT. 
was decided that tin* plaintiffs, having been illegally assessed, ^7
and having paid the money under protest, were entitled to jgjg
recover it in an action.

For these reasons, the action fails as to recovering any part *E^nORK 
of the amount paid for bridge assessment of 1912. Ottawa

As to the assessment for 1913, the defendants contend: 9- <0-
(1) that the part of the bridge in Canada is properly assess- x0w.nh,i,r» 
able; (2) that, even if not assessable, this Court has no juris- or 
diction to entertain the plaintiffs’ claim ; they must get. relief, ('ohnwAm.. 
if entitled to any. by way of the Court of Revision and then itriïêZj. 
by appeal to the Railway and Municipal Board for the Prov
ince of Ontario; (3) that, the plaintiffs having appealed against 
the assessment for 1912, and the appeal having been dismissed, 
that decision is binding, not only for the year 1912, but for tin- 
next four years, pursuant to see. 45 of the Assessment Act, 1904.

I am of opinion that this bridge is assessable. The Assess
ment Act of 1904 was in force when the assessment complained 
of was made. The Assessment Amendment Act of 1913 re
ceived the Royal assent on the 6th May of that year. The 
time for notice of appeal from the assessment complained of 
was the 30th April. The Act of 1913 may apply as to the appeal 
from the Court of Revision. By sec. 5 of 4 Edw. VII. eh. 23.
“All real property in this Province . . . shall be liable to
taxes subject to certain exemptions.” By sub-sec. 7(d), “Real 
property shall include the buildings or any part of any build
ing and all structures,” etc. This bridge is real estate, real 
property, within the meaning of the Act. It does not eome 
within any of the exemptions in the sub-sections of sec. 5. This 
is an international bridge. Section 43. sub-sec. 11, furnishes 
a means or method for the valuation of such a bridge, if liable 
to assessment at all. This is a bridge in possession of the plain
tiffs, or one or more of them, and a part of that bridge is within 
Ontario. If this bridge is not assessable, it would be difficult to 
find any that would be.

Belleville and Prince Edward Bridge Co. v. Tincnship of 
Anuliasburg (1907), 15 O.L.R. 174, is entirely in point. The 
case of International Bridge Co. v. Village of Bridgeburg 
(1906), 12 O.L.R. 314, does not assist, as in that case the Court 
of Appeal decided that, as the ease then stood, the jurisdiction 
of the Court of Revision, and the Courts exercising appellate 
jurisdiction therefrom, was confined to the question of valuation.
Whether the property was assessable or not was for the assessor 
alone to determine.

The assessment of the Suspension bridge at Clifton was con
firmed. See Niagara Falls Suspension Bridge Co. v. Gardner 
(1869). 29 U.C.R. 194. This particular assessment was dealt
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ONT. with by the County Court Judge, and the amount was reduced. 
s q The County Court Judge’s decision was held to be final. This
1913 case is only applicable in so far as it deals with the assessability

of the bridge.
As I have come to this conclusion, that the bridge is liable

Ottawa 1° assessment, the action must In- dismissed.
It. Co.

Township

The defendants further contend that, even in a case where
no appeal is taken to the Court of Revision, this Court has no
jurisdiction, but that now the sole jurisdiction is with the Pro-

< oRNWAi.i.. vineial Railway and Municipal Hoard. The provisions of the 
Hutton.i. Assessment Act, 1004, 4 Kdw. VII. ch. 23, respecting Courts of

Revision, their powers and duties, are fourni in sees. 58, 65, 
and their sub-sections. These Courts did not decide upon the 
assessability of property, but dealt with persons improperly 
placed upon or omitted from the assessment roll, and as to the 
amount, having full power to increase or reduce it.

The difficulty, if there is any difficulty as to the jurisdiction 
of the Supreme Court of Ontario except by way of appeal, 
arises because of the appeal in certain eases to and the powers 
of the Ontario Railway and Municipal Hoard. In eases like 
the present the appeal must lx* to that Hoard: The Ontario Rail- 
wax and Municipal Board Act, l• 6 Kdw. VII ch. 31.
see. 51. Sub-section 2 of sec. 51 is as follows: “The Hoard shall 
have power upon such appeal to decide not only as to the 
amount at whieh the property in question shall be assessed, but 
also all questions as to whether any persons or things are liable 
to assessment or exempt from assessment under the provisions 
of the Assessment Act.”

The argument was strongly pressed at the trial by counsel 
for the fH that the only jurisdiction of the Railway and
Municipal Hoard was upon appeal, and that such jurisdiction 
•lid not oust tin- Supreme Court of Ontario of jurisdiction in a 
case like the present for a declaration or injunction, where 
there has l>cen no appeal to the Court of Revision. Hut that 
argument ignores sub-sec. 3 of sec. 17 of the Act last-cited. This 
subsection reads as follows: “The Hoard shall have exclusive 
jurisdiction in all eases and in respect of all matters in which 
jurisdiction is conferred on it by this Act or by the special Act 
or by the said Act, and save as herein otherwise provided no 
order, decision or proceeding of the Hoard shall be questioned or 
revemed, rest rained or removed by prohibition, injunction, 
certiorari or any other process or proceeding in any Court.”

Section 51 confers jurisdictior upon the Hoard, such juris
diction to lie exercised upon appeal; and, while, not free from 
doubt, I must decide, in view of the authorities, that, apart from 
any right to bring an action for money illegally exacted as 
and for taxes, where such money is recoverable at all, there is

D0C
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no jurisdiction in this Court in an action to grant a declaratory 
judgment or injunction. With some hesitation, I think the case 
is rule that, when a statute gives the right to recover
or the right to redress in some Court of summary jurisdiction, 
In- can take proceedings only in the latter Court. See Barra- 
cloiigh v. Brown, |1897| A.C. 615.

As 1 interpret the decisions, this is not a case where discre
tion should he exercised in the plaintiffs’ favour, as the plain
tiffs have their remedy—certainly as to years other than 1913— 
by way of appeal from the Court of Revision, and on to the 
Appellate Division of the Supreme Court of Ontario. See sub
sec. 3 of sec. 51 of the Ontario Railway and Municipal Hoard 
Act. 1906, 6 Edw. VII. ch. 31.

See Grand Junction- Waterworks Co. v. Hampton Urban Dis 
trict Council, 118981 2 Ch. 331: “The Court will not interfere 
by way of injunction or declaration of right where the Legisla
ture has pointed out a procedure before a magistrate; unless (it 
seems) in very special circumstances.”

Attorm jpQcncral v. Canuron (1899), 26 A.R. 103, cited on 
the argument, is (listing' . hut has a hearing upon the
present case.

I think the four-year period has no ion to any other
phase of this case than the amount at which the bridge was 
assessed. The Act now in force is the Assessment Amendment 
Act. 1913, 3 & 4 Geo. V. ch. 46.

The action will be dismissed with costs.

Action dismissed.

BUCHAN v NEWELL

Ontario Supreme Court (Appellate IHrinion), Muloek. Hiddell,
Sutherland, and Lritch, •/•/. \ornnber 11. 11113.

1. Uhokkks ill—1 )—St<hk iikokkr—Liability to clikxt—Fa into to
UIVK NOTICK OK KXKCITIOX OK ORDKR—l)KLAY IX DKI.IVKBY OK STOCK
CEBTiriCATR.

A stock broker who give* hi* client speedy notice of the purchase of 
-hares «if stock for him i* not answerable, in the absence of damage to 
his client, for » delay in the delivery of the stock certificate, where 
the lutter could have dealt with the «hares «ml negotiated them on 
the strength of «ueli notice, »n«l the delay in the delivery of the certi
ficate was due to the net of n competent broker by the
first hmker with the implied consent of the client, to purchase the 
shares in another city.

2. Hbokkbn (II—1)—Stock bbokkb — Liability to clikxt—Salk ok
NIIABKN ox OKKAVLT OK CLIKXT TO PAY—VOXVKBNIOX.

A st«H‘k broker who, on the refusal «if n client t«i pay f«ir slum's pur
chased on his order, sells them, is liable for a conversion: since, in the 
ultsence of n pledge of the share* with the broker, his rights are limited 
to hohling them until paid for.
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3. Damages (6 111 K—135)—Measure or compensation—Wronofit. sai e
OF SHAKES II Y BROKER.

Thu liability of a ntovk broker who wrongfully sel lu shares of stock
purchased for a client on the refusal of the latter to pay for them.
is limited to the market value of the stock when sold, although such
was less than their value at the time of purchase.

Appeal by the defendant from the judgment of the Junior 
Judge of the District Court of the District of Nipissiug, in 
favour of the plaintiffs, Buchan & Sons, stock-brokers, carry
ing on business in the town of Hailey bury, in an action to 
recover $287.20, the balance remaining due of a sum advanced 
by the plaintiffs to purchase for the defendant 1,000 shares 
of the capital stock of the Standard Porcupine Hold Mining 
Company.

The appeal was dismissed.
O. 11. Kilmer, K.C., for the appellant :—The defendant had 

no notice of the purchase of the shares. The plaintiffs had no 
right to sue unless they had the stock in hand at the time of 
beginning the action. The absence of the r ght to sell can 
only he made of avail by treating the sale as a departure from 
and a destruction of the contract in toto. Forget v. Baxter, 
(1900] A.C. 407, at p. 478. Here there was no right to sell. 
1 refer to Wright’s Law of Principal and Agent, 2nd ed., p. 290: 
Leake’s Law of Contract, 6th ed., p. 359; Smart v. Sandars 
(1848). 5 C.B. 895; Ih Fomas v. Frost (1865), 3 Moore P.C.N.S 
168

,/. .1/. Ferguson, for the plaintiffs, the respondents :—Apart 
from the bought note of the 12th May, the plaintiffs wrote three 
letters reminding the defendant of the debt, but received no 
reply thereto. There was no duty on the plaintiffs to notify 
the defendant at all: Bead v. Anderson (1882), 10 Q.B.D. 100, 
at p. 104. Even if the plaintiffs were wrong in selling the 
stock, they were still entitled to their commission on the pur
chase.

November 11. Mdlock, C.J.Ex. :—Appeal from His Honour 
Judge Leask. Junior Judge of the District of Nipissiug.

This is an action to recover $287.20, being balance of amount 
advanced by the plaintiffs in the purchase of 1,000 shares of 
the Standard Porcupine Cold Mining Company.

The plaintiffs were carrying on business in partnership as 
brokers in the town of Ilaileybury, and the defendant was a 
railway conductor residing in the town of North Bay.

On the 4th April, 1911, the defendant sent to the plain
tiffs a telegram worded as follows : “Kelso, 4th April, (let 
me one thousand Standard : draw on me Bank of Ottawa.”

The plaintiffs telegraphed their Toronto agents to pur
chase shares. This was done, and on the 5th April the plain-
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tiffs received a letter from their agents advising them of the ONT.
purchase. Thereupon the plaintiffs, on the 5th April, 1911,
sent by post to the defendant’s proper post-office address a 1913
notice advising him of the purchase. The agents had also -----
purchased other shares of the same stock for the plaintiffs, Buchan 
and sent to them one stock certificate for all the shares pur- Newell. 
chased. ----

In order to furnish to the defendant a stock certificate for Mu,ock’C,J" 
his shares, the plaintiffs were obliged to forward to Montreal 
the stock certificate received from their Toronto agents, in 
order, they say, “to get it split.” When they received a separ
ate certificate for the defendant’s 1,000 shares, the plaintiffs, on 
the 12th May, 1911. drew on the defendant for the amount 
owing, attaching the stock certificate to the draft. The defend
ant refused to accept, and on the 20th September the plaintiffs 
sold the defendant’s shares, realising therefor $50, which amount, 
less commission and Government tax, they credit to the defend
ant on their claim, leaving the balance due $287.20; and for 
this amount, with costs, the learned trial Judge gave the plain
tiffs judgment, and from this judgment the defendant appeals.

The defendant had had previous dealings with the plain
tiffs in the purchase1 of other shares of mining stocks, and it 
is reasonable to assume that he was aware that it would he 
necessary for the plaintiffs to purchase the shares in question 
through a Toronto broker. It is not shewn that the Toronto 
brokers selected by the plaintiffs for this purpose were not 
a competent and reputable firm : and, therefore, the plaintiffs 
did all that they were reasonably called upon to do when they 
instructed the Toronto firm to make the purchase.

It is not shewn that there was any unreasonable delay in 
the tender to the defendant of the shares in question : nor are 
the plaintiffs responsible for any delay occasioned by the stock 
certificate having been sent to Montreal to be “split.” That 
course was occasioned by the action of the Toronto agents ; but 
the plaintiffs, having been impliedly authorised by the defend
ant to make the purchase through a Toronto firm, and having 
made a proper selection of agents, are not responsible for the 
manner in which they tilled the order.

1 therefore think that the delay complained of by the de
fendant constitutes no defence. Further, such delay did not 
cause damage to the defendant. He must be held to have 
received the plaintiffs’ notice of the 5th April advising him of 
the purchase; and. according to his own testimony, the defend
ant, with that notice in his hand, could have negotiated and 
sold his stock as readily as if the certificate had been in his 
possession.

The other ground of defence is, that the plaintiffs sold the
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defendant’s stock. The plaintiffs were entitled to a lien on the 
stock lor the price which they paid for it; but. as it was not 
pledged to them, they had no right to sell it, their oidy right 
being to retain possession. Hut they sold it at the market price. 
Although they are liable to the defendant in trover, the latter 
is only entitled to recover the value of the stock when sold by 
the plaintiffs, viz., $50, and the plaintiffs are to set off the same 
pro tan to against their claim.

For these reasons, I think that the defendant’s appeal fails, 
and should be dismissed with costs.

Riddell, J. :—The plaintiffs, a brokers’ firm in Hailey- 
bury, received on the 4th April, 1911, a telegram from the 
defendant at Kelso, Ills residence: “Get me one thousand Stand
ard : draw on me Bank of Ottawa.”

They bought with all convenient speed, and on the 5th 
April, at 32. which with their commission made $325. They 
wrote to the defendant with the bought note, in a letter properly 
addressed and stamped, which was, on the 5th April, posted at 
Hnileybury. Delay took place in arranging transfers, and, 
when these were completed, a draft was made by the plaintiffs 
on the defendant—this, having been presented by the bank, 
was by him refused. This was in the early part of May. 
The plaintiffs wrote the defendant on the 27th May, and again 
on the 2nd September, without reply, although the latter was 
registered. Then, without further notice to the defendant, the 
plaintiffs sold tin* stock, about the 20th September, at 5 cents, 
and sent the defendant a statement on the 27th September. The 
sale was on tin* defendant’s account, and was supposed to be 
justified by the rules of the Standard Stock Exchange.

The plaintiffs’ claim is thus made up:—
Dr.

To paid for 1,000 shares stock (o' 32.............. $320.00
To broker’s commission ................................... 5.00

$325.00
Cr.

To cash received from sale 1,000 (<? 5 $50,00
Less commission .........$2.50
Government tax................. 30 2.80

47.20 47.20

Balance .................................................. $277.80

At the trial Indore His Honour Judge Leask, in the District 
Court of the District of Nipissing, judgment was given for 
the full amount with costs. The defendant now appeals.
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Tin* main ground of appcul is the alleged want of notice ONT 
of thv purchase of stock for thv dvfvndant.

That it is thv duty of a broker who lias been employed to 1913 

buy stock to give reasonably prompt notice to his principal is 
to my miii'i clear: lioffnI** x. Livingaton (1880 . 11 .1 â 8 *’ v
t N.Y.) 552; Front v. Chisholm (1895), 89, Hun (N.Y.) 108: Xewei.l.
8.C. (1897), 21 App. l)iv. (N.Y.) 54; Hate v. McDowell (1883), g —, 
17 J. & S. 1 N.Y.) 106: Dose nsto<k v. T orme g 11809). 32 M<1.
169, 176.

Ami this because it is the ordinary course, ami any agent in 
his employment as an agent is impliedly engaged to act in the 
usual course.

The obligation, however, does not go so far as to see to it 
at all hazards that the principal receives the notice; the duty 
of the broker is completely performed in that regard, 1 think, 
when the usual method of giving notice in such eases has been 
followed, as was done in this ease.

If it were necessary to hold that the broker must see that 
the principal receives tin* notice. I think that the plaint ill’s 
have proved such actual receipt in the present case. Ever 
since Saundcrson v. Judge (1795), 2 II.HI. 509, in the English 
Courts and our own it has been held that the posting of a letter, 
properly addressed (and stamped when that became the prac
tice), is sufficient evidence of its receipt by tin- addressee:
Warren v. Warren (1834). 1 C.M. & R. 250, 252; Shipley v. 
Todhuntcr (1836), 7 (\ & 1*. 680; Woodcock v. Houldsworlh 
11846), 16 L.J.N.S. Ex. 49; Dunlop v. Higgins (1848), 1 II.L.C.
381 ; Household Fire and Carriage Accident Insurance, Co. v.
Grant (1879), 48 L.J.N.S. Ex. 577 (C.A.); .\e shift v. London 
Mutual Insurance Co., in the High Court of Justice for On
tario, Queen’s Bench Division (not reported),* is the latest 
case in our Courts, so far as 1 know.

The rule is as laid down by Parke, H., in 1 C.M. & R. at p.
252: “If a letter is sent by the post, it is prinui faeic proof, 
until the contrary be proved, that the party to whom it is 
addressed received it in due course.” The same rule is fol
lowed in all the States of the Union.

The defendant docs indeed attempt to prove the contrary, 
thus :—

“207. Q You heard Mr. Huclian state in the witness-box, or 
Mr. Sims, that he had sent you an advice-note of the purchase 
of this stock on the 5th April? A. I never seen it.

“208. Q. You never received any! A. No, sir.
“209. Q. The draft was the first you heard of it? A. The

•Referred to in Canadian Druggists' Syndicate Limited v. Thompson 
(1011). 24 O.L.R. 108, at p. 111.
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draft was the first 1 heard of it after I ordered the stoek on the 
4th April.”

On his examination for discovery he had sworn that he 
received a letter from the plaintiffs advising him that they 
had bought the said stoek. but tills lie received about four weeks 
after the order to purchase. At the trial he swore that he had re
ceived no such letter that lie could remember. He says that he 
may have received the letter of the 27th May. but lu» does not re
member. None of the letters was returned and none answered 
of those which it is not even contended the defendant did not 
receive, and no inquiry was made by the defendant. The evi
dence of the defendant is wholly unsatisfactory, and to my mind 
is not such as to meet the onus of proof cast upon him.

1 am not sure that the learned trial Judge intended to find 
the fact of receipt by the defendant. He says: ‘‘Plaintiffs 
purchased 1.000 shares of Standard stoek at the market price, 
and on the following day sent notice of the purchase, by mail, 
to the defendant at North Day. that being his proper post-office 
address. This was a sufficient notice.”

If he has made this finding, it cannot be reversed: if not, 
he has not found the contrary, and we should now so find.

The sale by the plaintiffs was attempted to be justified by 
the rules of the Standard Stock Exchange.

It is well-established law ‘‘that when one employs a broker 
to do business on a Stock Exchange1 lie should, in the* absence1 
of anything to shew the contrary, be take'll to have employed the* 
broker on the* terms of the- Stock Exchange:” per Sir Henry 
Strong, giving the* judgment of the Judicial Committee in 
Forgi t v. Baxter, |1900) A.C. 467. at p. 47!). It is not ncces- 
sary to consider whether this transaction throughout should 
be- governed by the rules of the Standard Stock Exchange 
tlrnse* rule\s were neither pleaded nor proved. They were men
tioned more* than once during the trial, but, when objections were 
taken, the- matter was not pursued. The evidence was not 
formally tendered or excluded; anel upon the appeal it was not 
aske-el to be- put in. The result is that the* plaintiff's, having 
certain stock, the* property of tlm defendant, take* it upon them 
selves to sell it.

The defendant contends that this is on assertion by the 
plaintiffs of property in the stock which relieves him from pay 
iug for it. in the same way as the respondent in Fnr</( t v. Baxter, 
[1900] A.C. 467, endeavoured to treat the sale of stoek “as 
a departure from ami a destruction of the contract in toto" 
(see p. 478); and claims that this relieves him from payment 
to the plaintiffs of the purchase-money.

Dut there is no better foundation for this contention here 
than in the case in the Privy Council. The plaintiffs did not
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assert ownership in the stock, and did not si'll it as their own— 
they sold it under tlie belief that they might legally so deal 
with it under the rules of the Slock Exchange, but as the pro
perty of the defendant. This was a conversion, and they must 
account for the value of the stock, and cannot charge the de
fendant with commission, etc., as though the sale had been 
legal. While it is a sound principle “that when one employs a 
broker to do business on a Stock Exchange lie should, in the 
ahsei.' e of anything to shew the contrary, be taken to have em
ployed the broker on the terms of the Stock Exchange ( ( 19001 
A.C. at p. 479). there is no evidence of employment to do busi
ness on any particular or any Stock Exchange.

The defendant is entitled to be paid by way of damages the 
full value of the stock. $50, without deduction. Hut the plain
tiffs are entitled to their claim for $.‘125 and interest; these 
may be set off; and the defendant will pay the costs of action 
and appeal.

Note : As the result of calculating interest would be to give 
the plaintiffs more than the amount of the judgment already 
entered, and there is no cross-appeal, the order to he made in 
this Court will be simply to dismiss the appeal with costs.

Leitcii, J., agreed with Riddell, J.

Sutherland, J.:—The trial Judge found that the plaintiffs sutiM-riumi.j. 
bought for the defendant the mining stock in question and 
apprised him by a .sufficient notice of the purchase. The 
finding only goes to the sufficiency of the notice when mailed 
in due course, and whether actually received or not. Cpon the 
evidence, i think it might well have gone the length that tin- 
defendant actually did receive it. I’nless the stock were pledged 
to them, the plaintiffs had no right of sale. At best they had 
hut a right of lien and to retain possession until paid. The 
sale of their principal's stock, and that too without notice, was.
I think, unwarranted and illegal. It amounted to a conver
sion of the defendant's property. The plaintiffs cannot rely 
upon the rules of the Stock Exchange enabling brokers, under 
certain conditions, similar perhaps to those existing here, to 
sell on default of payment by their principals. The plaintiffs 
were not themselves, though their Toronto agents were, members 
of the Stock Exchange, and the order contained in the telegram 
ot the defendant to the plaintiffs to buy did not assume to make 
the purchase subject to the rules of the Stock Exchange.

The trial Judge has found: “it appears to me that the 
plaintiffs have done all that they could be required to do in 
making the purchase and sending the notice, and. on defend
ant's default in payment, were entitled to resell. There should
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be judgment for plaintiffs against defendant for $277.70 and 
interest,” etc.

As already intimated, 1 do not agree with his view as to the 
right to sell. 1 think, however, that the plaintiffs are entitled 
to he paid the money they advanced for the defendant, subject 
to the right of the latter to get his stock, that is, now, 
similar stock, which the plaintiffs say they can and will pro
cure for him if he so desires, or to his right to reduce their 
claim by such damages as he can shew that he sustained in 
consequence of the illegal sale of the stock.

rpon the only evidence offered at the trial, and which may 
be accepted as sufficient, the value of the stock, when sold (con
verted), was $50, and this sum has already been credited to 
the defendant by the plaintiffs, in the claim sued on herein, 
which is made up as follows :—
Apr. 5th, 1911—To purchase of 1,000 Standard at 32. .$320.00 

To commission $5.00 5.00

$325.00
Credit.

Sept. 20th, 1911—By sale of 1,000 Standard at .05 $50.00
Less commission..........$2.50
Less Government tax.. .20 2.70 47.30

$277.70

The plaintiffs in this statement have taken credit for com
mission on the sale of stock, namely, $2.50, and Government 
tax, 20 cents. 1 do not think that they are entitled to credit 
for these, and they should be, therefore, deducted from the 
balance claimed as above, namely, $277.70. The plaintiffs would 
then be entitled to have judgment for $275 with proper in
terest and costs ; but, as there is no cross-appeal for interest, 
the appeal may be dismissed with costs.

Appeal dismissed with costs.
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CHEESMAN v. COREY.
yew Hrunswick Supreme Court, Darker, C.J. December 1U. IMS.

N. B

S.C.
IMSI. Solicitors (8IIA—20)—When relation exists—Misappropriation 

11Y—Who mi st hear loss.
A solicitor employed by n vendor to prepare a vonveyanee of land 

is the agent of the latter and not of the purchaser, notwithstanding 
that lie had been previously employed by the purchaser to investigate 
the title, and afterwards to prepare an order on a third person for 
the payment of the purchase money to the vendor; and. where the 
latter negligently permits the solicitor to obtain possession of the 
cheque given by such third person in payment of such order, the loss 
of the money through misappropriation by the solicitor fall- on the

Trial of action to enforce payment of an alleged balance of statement 
purchase money under a contract.

The action was dismissed.
.17. (!. Tied, K.(\, for plaintiffs ;—The plaintiffs submit that Argument 

they have out a ease that would enable them to succeed.
The defendants, by their pleadings claim ; (1) that Dr. Cur
ran was agent for the plaintiffs; (2) that Smith was acting as 
agent for the plaintiffs. If Smith was agent for the defen
dants and if lie deceived them, they are responsible, and lie- 
tween the plaintiffs and defendants, purchase money was not 
paid. If Smith as agent for the defendants proceeded to close 
up the business, then the defendants are responsible. Corey 
having received the deed and knowing the money was not paid, 
was put upon enquiry and is responsible for the true facts;
Uoj/d v. (inter, 11912] A.C. 71G, is the recent authority. In 
McIntosh v. Tin Haul: of Xcw Brunswick, V> D.L.R. .*175, this 
ease was referred to. The above ease explains Harwich v. Eng
lish Joint Stock Bank Co., L.R. 2 Ex. 250, .*!(» L.J. Ex. 147.

A. A. Wilson, K.C., for defendants Peter Ferris and Joseph 
Stephens :—The evidence does not establish that Smith was 
acting as agent for the defendants in getting the order. No 
such authority was given him by defendants. Corey went to 
Mrs. Cheesman for the purpose of buying the property. She 
said Dr. Curran was the only man she would trust. Corey then 
saw Dr. Curran who arranged the matter, and Corey paid him 
for that work. Dr. Curran was acting as agent for both.
Without instructions from Corey, the deed was made out by 
Hamhill, Ewing & Sanford. This deed the plaintiff refused to 
sign. Then Smith was asked to go and see Mrs. Cheesman. for 
it was her duty to prepare a deed. Smith went over to her and 
then drew another deed. In so doing, he was acting for the 
plaintiffs. The plaintiffs lost the money through their own 
negligence and not through any negligence of the defendants.
The defendants are not liable in law : Ilalslmry, vol. 1. pp. 201

0
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N-B. aiml 202 ; llanrick v. English Juin I Slock Hank Ctt., L.R. 2 Kx. 
s (, 25!t, 2(> L.J. Kx. 147 ; Cltincst llank v. Li Van Sam, 711 L.J.D.C.
1013 11910) A.(\ 174 ; Malcolm Itninktrd' Co. v. Waterhouse, 14
---- Times L.R. 854; Cnion ('redit llank v. Mi rsi i/ Docks anti liar

< iin.Hii.vv 118991 2 Q.ll. 205. When Corey gave the order
Corky. on tlie Lancaster Board to pay Mix Cheesmaii or her order, 

and Smith t<H»k it over to her and got her to emiorse it. then 
. r i unit when lie presented the order, and got the eheipie and delivered 

it to her, it. was the same as if lie had paid her the money : 
Jacobs v. Morris, | 10021 1 Ch. 810; Hrilish Mutual Hankintj 
Co. Lid. \. ('hanneood Forest llaihrajf Co., 18 (j.lt.l). 714. Corey 
had a right to get the deed. It was his. lie was not put upon 
his enquiry. If there was any ageney, it was between Mrs. 
Cheesmaii and Smith, not between Corey and Smith. Dr. 
Curran could not appoint an agent for Corey as lie was acting 
lor both parties. Smith was acting for Mix Cheesmaii when he 
asked Corey if the hitter would consent to have the deed 
changed.

(ii oi’t/t II. V. Ht hit a, for defendants Louis Corey and John 
Deter Chilala; It Is necessary for the plaint ills to shew that 
the act complained of was done by Smith as agent for the de
fendants in the scope of his authority as such agent either ex 
pressed or implied. The Court might find that Mix Cheesmaii 
employed Smith. If he was employed bv her, he held the deed 
until the money was paid to him. Mix Cheesmaii alone could 
compel Smith to pay the cheque. There was no negligence on 
the part of the defendants. The negligence was on the part of 
Mix Cheesmaii. She understood perfectly about the deed and 
the agreement, but says she did not understand Smith when 
lie brought the cheque, because he mumbled : 11alsbury, vol. 12. 
p. 2!l!t: Faiquharson liras, v. Hint/ C»., |1912| A.C. 225; Hen 
tit rson n . Williams, 118951 1 (J.B. 521. If there was any negli 
genre it was on the part of Mrs. Cheesmaii. In her evidence 
she says she did not trust Smith, yet she goes and signs the 
cheque and gives it to him. In 1 At nul v. (Irate, 119121 A.C. 
7lb. certain questions were left to the jury and it was in an 
swer to those questions that the finding was arrived at.

.1/. (I. Teed, K.C., in reply :—Was Dr. Curran the agent of 
Corey or Mi’s. Cheesmaii? Mi’s. Cheesmaii says Dr. Curran’s 
name did not come up, when she talked with Corey, and she did 
not know that lie was aetiug until he came to her. Dr. Curran 
says lie did not know Corey had been to see Mix Cheesmaii. 
Corey told him he would give hint a commission if he got the 
property for him. An agreement of sale was drawn up by Dr 
Curran. The matter then went from his hands as agent for 
Corey to Smiths hands as agent for Corey. Dr. Curran told 
Mix Cheemiian that a new deed would be drawn without cost
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to her. Mrs. ChccRmnn did not employ Smith. I)r. Cumin 
says lie «lot's not remember if lie employed Smith. Smith says 
Dr. Curran instructed him. Smith boeanie the agent of Corey 
upon the authority of Dr. Cumin, h’rom first to last Smith 
acted as legal adviser and solieitor in tin* matter for Corey. 
The $1,000 order was signed by Corey per Smith. If he was 
instructed by Dr. Curran to a et on behalf of Corey, the first 
thing h«- would do would be to go and find out what was the 
trouble about the deed. This is wlmt In- did and after having 
had the papers executed on Nov. II. he took them away, giving 
the plaintiffs tile assurance that the deed would not la* deliv
ered until the money was paid. It would In- apparent from the 
fact that Smith drew the orders, that the taking away of the 
deeds by him did not change the relationship between him ami 
Corey. If Smith was acting for Corey and was authorized to 
close the matter up. it would be within tin* scope of his auth
ority to pay tin* money. If In* acted fraudulently in the trans
action, Corey would be liable. Mrs. Chccstnan says that Smith 
«lid not tell her it was a cheque, but a paper of little importance. 
Smith did not say it was a cheque. When a trusted agent is 
fourni unworthy, the loss must tall on tin- principal whose con
fidence is betrayed. Corey knew that his agent Smith diil not 
pay the plaintiffs tin* money when he obtained the deed and 
recorded it, and is liable. If Smith was hohling the deed for 
tin* plaint ill's, ami Corey knew it. he would la* liable for taking 
it with the knowledge that tin* money hail not been paid. No 
account was ever rendered to the plaintiffs by Smith for draw
ing the deed. He was pai«l by Corey.

Barkkr, C.J. :—1The plaintiffs reside in Kairville in the 
county of Saint John. Mrs. Cheesman is 7.’t years of age and 
her husband is 81. Tin* first four named defendants, compose 
the firm of L. Corey & Co. who are contractors. Corey is the 
moneyed man of the firm and the other three are workmen. 
So far as this present dispute is concerned, it arises out of a 
transaction between the plaintiffs ami Corey, in which the other 
members of the firm took no part, though having their interest 
in it. The remaining defendant, Herbert J. Smith, is an at
torney and solieitor residing and practising at the city of Saint 
John.

It seems that in 1911, Mrs. Cheesman owned some laiul in 
the parish of Lancaster and bail also an interest of some kind 
in the adjoining lot. known as the "Hooper place.*1 Corey was 
«h'sirous of purchasing the Cheesman lot and a right for two 
years to cut the lumber off the Hooper place. Some time dur
ing the early part of the year 1911, the precise time was not 
stated, Corey employed Smith to search the plaintiff's title to
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N. B these properties. After Smith had reported on tin* title. Corey
S. c.
11)13

■mns to haw opened negotiations with the plaintiffs for the 
purchase of tin* properties, lie had an interview with tin-

VlIKKNMAX
plaintiffs and afterwards requested Dr. Curran to see them and 
ascertain whether they would sell, and at what price. Dr. 
Curran had been a member of tin* municipal council and on tin
Lancaster Sewerage Board. He had been in practice several 
years and had known Corey for about two years and attended 
his family, and had known the plaintiffs for some ten years. 
Corey agreed to pay Curran f> per cent of tin* purchase money 
in ease a sale was made. 1 shall have occasion later on to dis
cuss Dr. Curran’s relation to the parties. For tin* present it 
is sufficient to say that after some further negotiations. Corey 
agreed to purchase the Cheesman property and the right to 
cut the lumber off the Hooper lot for two years, for the sum 
of +1.000. An agreement, was then drawn out by Dr. Curran 
and executed by the parties. The agreement is as follows, and 
in Dr. Curran’s writing:-—

Fnirville. Dec. 2(1. 11111.
Mrs. Klizailwtli ( livvsninil agree* to sell ami Umis Corey herein

agrees to liny a farm at Frenchman’* Creek, owned by the said Kliznliel!i 
Cheesman—also the privilege and right, to cut for two years the wood "i 
all kinds olf an adjoining farm known as the Hooper place, for the sum 
of one thousand dollars—one hundred dollars o|" the said amount is now 
paid and hereby acknowledged. The balance, four hundred, to lie paid 
when the deed for the Cheesman place is completed and duly executed, and 
the further balance of live hundred lo lie paid on the first day i f .Inly. 
ID 14. providing the said Ismis Corey has lieeii duly protected and allowed 
to cut timber and wood from the said Hooper place without cost to tin 
"aid Louis Corey.

1 Sgd. Kl.lZ.XHmt C. X C'llKKHMAN.

Witness. L. M. Cvhr.xx. F. J. I'll rosit ax.
Ixm ih Corky.

This Agreement whs executed at the plaintiffs’ house ami 
Corey gave Mrs. Cheesman his cheque for the +100 payable to 
Ivrself which her husband got cashed the next day. The agree 
ment was apparently left with Dr. Curran. Mrs. Cheesman 
then went to Mr. Masson, a .justice of tin- peace at Fnirville and 
instructed him to prepare the conveyance. He does not smn to 
have completed the work, and in some way not disclosed by tin 
evidence, the matter came into the hands of Messrs. Barnhill. 
Ewing & Sanford, a firm of solicitors, and they prepared a 
conveyance. The plaintiffs refused to execute this conveyance 
in consequence of some protecting clause ns to the cutting on 
the Hooper lot being incorporated into the conveyance of tin 
Cheesman lot. The matter finally got into Smith's hands. 11
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prepared the conveyance and a separate agreement as to the 
Hooper lot. These two documents are dated November (>, 1912. 
and they were executed by the plaintiffs that day in presence 
of Smith. The delay between December 2(i, 1911, the date of the 
original agreement of sale and November 6, 1912, when the 
conveyance in completion of it was made is accounted for in part 
by Mrs. Chcesman being compelled to procure a transfer of some 
kind from her sister-in-law who lived out of the province, and 
who had an interest in the property, and in part by Corey’s not 
having the money on hand when the conveyance was ready for 
delivery. The conveyance itself was delivered by Mrs. Chees- 
man to Smith when it was executed, and it remained under his 
control and in his possession until Corey got possession of it in 
June, 1913, when it was registered. In the meantime, how
ever, Corey had made an arrangement for securing the money 
for the plaintiffs. It seems that Corey had a contract for some 
work under the Lancaster Sewerage Board on which there was 
a balance coming to him of $1,000. For this sum the Board 
gave him an order on the Municipality of Saint John County, 
dated November 1. 1912. which was duly lodged with the county 
treasurer. This order is as follows:—

N. B.

6. 0.
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Sewerage Board nf the Parish of Lancaster, Lancaster, N.R., Nov. 1. 
1912. '•o the Treasurer of the Municipality of the City and County of 
Saint John. Pay to Louis Corey & Co. or order, one thousand dollars on 
account of the Sewerage Board of the Parish of Lancaster for final pay 
ment and all claims due on Lancaster sewer.

William (ioi.nixu, Chairman.
The amount for which this order John W. Ixinci. 

is issued is correct, certified by Nrcry. Board, etc.
(L A. Mvrimxmi.

This order is endorsed by Louis Corey & Co., per II. J 
Smith, his attorney.

On October 30, 1912, Corey & Co. gave three orders on the 
Sewerage Board of Lancaster—one in favour of Mrs. Chees- 
inan for $912, one in favour of Dr. Curran for his $50 com
mission and one in favour of Smith for $38. The evidence 
shews that these were all given on October 30, though the one 
in favour of Smith is dated November 30. The $912 going to 
Mrs. Chcesman is made up of the $900 due on the purchase and 
$12 interest. The order is as follows:—

St. John, N.B.. October 30. 1912.
To the Laneaater Sewerage Board,

Rt John, N.B.
flentlemen,—Of the one thousand dollar* coming to Corey & Co. for 

work at Fairville, will you kindly pay nine hundred and twelve dollar* to 
Mr*. Elizabeth ('heesman of Fairville and for ho doing, thm will Ik» your 
authority and her receipt will Ik* a good discharge for that amount out of 
our claim.—Lotis ('obey & Co.

29—16 D.L.R.
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This order is witnessed by Smith and endorsed by Mrs. 
('beesinan. All of these orders are in Smith’s writing. Acting 
on them, the municipality issued three cheques, dated Nov. .‘10. 
1912, one for $912, payable to tin* order of Mrs. Elizabeth Ghees 
man, a similar one for the $50 to Dr. Curran, and another to 
Smith for $.18. To the cheque is attached as part of the same 
paper a voucher which reads as follows:—
Ni». |."»2;i. Municipality of tin* City ami County of Saint John. N.B.

Tim choque attached hereto is imued by the Municipality of the City 
ami County of Saint John for the service* hereunder written and is ac 
cep ted by the payee in full payment, accord and satisfaction thereof. This 
voucher must lie signed by the person ill whose favour the cheque is made 
payable.

Lancaster Sewerage Contract.
*!U2 on a c final estimates. Corey & Co.

her
(Signature) ELIZABETH X ClIEESMAN.

Witness: If. J. Smith—Correct—I. Oi.ive Thomas, County Auditor.

Doth cheque and vouchers are larger than are ordinary 
cheques and they are engraved in a large and somewhat con
spicuous type. Mrs. Cheesman ’a mark is attached to the vou 
«her as the name of the payee of the cheque and her name is 
endorsed oil that—both witnessed by Smith. Smith retained 
the cheque and voucher, got the cheque cashed at the bank and 
appropriated the whole amount to bis own use.

This action has been brought in order to enforce the pay 
ment of the $912 by Corey and the right to recover is lmsed ( 1 i 
on the ground that Smith was the solicitor and agent of Corey 
throughout the whole transaction and that he in no way acted 
as the plaintiffs’ agent or was in fact their agent or solicitor, 
and therefore that Corey is responsible for Smith’s acts, fraud
ulent or otherwise. (2) That the endorsement of the cheque 
which enabled Smith to appropriate the funds to bis own use 
was procured by Smith's fraud and misrepresentation, and (3) 
that Corey acted fraudulently in procuring the conveyances 
from Smith so that it could be registered. The relief which tin 
plaintiffs claim Ls (1) specific performance of the agreement 
and a decree* for the payment of the purchase money, or (2) a 
declaration that the plaintiff as an unpaid vendor, has a lien 
on the property for the purchase money and ia entitled to an 
order for the sale of the property in order to satisfy the lien.

Before entering upon the discussion of these complicated 
questions, I must correct an error into which one may easily 
fall from the fact that all these documents to which Mrs. Checs 
man is a party, have been signed by her mark, and therefor 
she was an illiterate person, unable to write. This is alto 
gether a mistake. A perusal of her evidence will shew that she

T-
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is not illiterate or debilitated by age. It is true that she is N B 
unable to write, but that proceeds from some injury to her s c 
right hand which prevents her from writing or signing her 1013

name. She herself seems to distrust her memory at times out ----
that may be due to the excitement naturally resulting from ( HKEJMAX 
the position in which she finds herself. One cannot examine the Corky.
evidence in this case without being impressed with the fact that ----

... . .. 1in no one partieular in this whole transact ion (except possibly as
to the method adopted in order to get the deed from Smith) 
lias Corey’s conduct been other than that of an honest man 
taking extra precautions for securing the payment to Mrs.
Cheesman of all that was coming to her. The same cannot. I 
think, be said of Mrs. Cheesman. Not that she has been dis
honest, but that she has for want of the most ordinary pre
cautions one has a right to expect will be observed in a trans
action such as the one involved in this suit, rendered the com 
mission of the fraud complained of a comparatively easy matter.
In limiter v. Walter», 7 Ch. 75. at 82. Lord ITatherley says:—

I apprehend that if a man executes » solemn instrument hy which lie 
conveys nil interest, and if he signs on the hack a receipt for money, a 
document which, ns the Vice-Chancellor observe*, could not Im* mistaken, 
he cannot affect not to know what he was doing ami it is not enough for 
him afterwards to say that he thought it was only a form. . . . The 
fraud of the person xvlm used the deed for a different purpose docs not 
make it less the deed of the person who executed it (see James, L.J.. at

I shall have occasion later on to make a reference to Mrs.
Cheesman’s want of prudence which contributed to this fraud.
I desire here simply to point out what, to me at all events, 
seems beyond doubt, that, if Mrs. Cheesman had retained pos
session of her conveyance instead of giving it to Smith or had 
taken any trouble or made any effort to ascertain for herself 
the nature or effect of the papers Smith was asking her to sign 
on the several occasions upon which he visited her for this pur
pose, this suit would never have been necessary. It however 
does not necessarily follow that when the fraudulent act of 
an agent has been rendered possible by the acts or omissions 
of the party defrauded, the principal is not liable to make good 
the loss resulting from the fraudulent act. The plaintiffs here 
rely upon establishing, by the evidence, that in this whole trans
action, not only in preparing the conveyance and getting it 
executed, but in all the arrangements as to the transfer of the 
money due by the municipality for the plaintiffs’ benefit and its 
payment to Mrs. Cheesman, Smith was acting as the agent of 
Corey and not for Mrs. Cheesman or any one else. In my op
inion. the evidence fails in this contention. It is true that about 
a year or so before this purchase was made. Corey did employ
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Smith as his solicitor to search the records as to Mrs. Chccs- 
man’s title to the property, with a view, no doubt, of purehasiim 
it. That, however, was an isolated transaction and when com
pleted the employment ended and the agency ceased. Of it 
self it conferred upon the solicitor no authority, real or ap
parent, to act in the purchase, either in its negotiation or its 
completion. So far as then* is any evidence on the point, Smith 
first appeal's in connection with the preparation of the second 
conveyance which was to take the place of the one prepared in 
Messrs. Barnhill. Kwing & Sanford's office and which the plain
tiffs refused to execute. On this point Smith's evidence is as 
follows :—

l). Do you know tin* plaintiff*. Mr. and Mr*. Cheeaman? A. Ye*.
<V About when* «lid you first nu-vt them? A. A little over a year, a 

year ago. 1 could not *ay the exact month.
(J. How «lid y«»u come to meet them? A. I was n-quentcd to go an«l see 

them by Dr. Curran.
V. That would be some time in the fall of 1912? A. Late summer or 

early fall.
Q. Where «lid Dr. Curran meet you? A. In hi* ««nice.
tf. Di«l lie semi for you? A. lie teleplmmsl for me to come and see him.
Q. You went an«l aaw him? A. Ye*.
t,>. An«l lie re«|ue*ted you to g«» ami see the Cheesmans? Did he tell 

you that? A. He gave me in*truction* right there.
V. What were they? A. He brought to bis «leak nome paper*, one ««( 

which was tin* agreement he luul drawn up ami another wa* a iliwl that had 
been drawn, so that he told me. by Barnhill. Kwing & Sanford, and he ex 
plaimsl to me the facts of the ca*e. the arrangement that luul Isn-n ma«le. 
ami about this arrangement about the Hoojicr place ami the fault he found 
with the d«>ed wa* that it not only gave the deed of tin* Chi,«,*man plac*'. 
but al*o incorporated the agreement about the Hooper place and that they 
xvanted it separateil ami wanted me to fix it up ami asked me if I would 
go over ami talk it over with them. (That mean* over to Fairville where 
the plaintiff* live.)

Q. You went over ? A. I went over.
(J. Who did you see? A. Mr. Chee*man came to the door and I saxv 

both of them. Mr*, fheesman wa* in be«l. The Dr. told me to use hi» 
name so I announced to Mr*. C'heeeman that Dr. Curran hail sent me over 
and we went in ami talked the matter over.

Q. What iliil you talk over? A. .lust what the arrangement was. I 
told them I hail come over about thi* deed ami I thought with Dr. Curran 
that it should Is* separated because it di«l not *«*em a* if the deed of the 
Cheeaman place shoubl incorp«iratc the Hooper place ami they *aid thaï 
wa* what they wante«l and it was decided that 1 should draw up the

Q. Who iliil the talking? A. Iloth of them ami then Mr*. Cheeaman told 
me about the Unit meeting with Mr. Corey ami how *he didn't want to do 
business with him ami ha«l Dr. Curran come in because they tru*te<| bin 
ami Mr. Chee*man also told me at that time they were aorry afterward- 
they maile the agreement for the thousand dollar* (becauiie) they had 
been offered a higher price aince. but woubl stick to their agreement.
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The witness goes on to state hoxv he then got the agreement 
from Dr. Curran and some other papers from which he drew a 
conveyance, which, before having it executed lie shewed to Corey 
who consented to it with a slight change which was agreed to. 
Smith later on was asked the following question :—

Q. Do you rememlier tin* next *tag«* of the proceeding*? with you Y X. 
Some time about then, one day Mr. Corey came into my ofilee ami told me 
lie wan going to pay for this property out of the proceeds coming to him 
from the municipality and asked me if I would make «nit an order for 
the amount anil he tohl me it had been agreed upon at $1)12. so I made 
out the order for $1112.

(The order thus referred to is exhibit No. 7, and is the order 
dated Oct. 30, 1912, by Corey & Co., to the Sewerage Hoard to 
pay Mrs. Cheesman $912 out of tin* $1,000 coining to him on 
his contract). Corey, in his evidence, states that he went to 
see the plaintiffs about purchasing the land when Mrs. Chees
man told him she sell the Cheesman lot for $800 and when
asked if she had anyone in Fairville “who would do business” 
she said the only man she would trust was Dr. Curran. He 
proceeds thus:—

I asked Dr. Curran if In- could come in nn<! make hhiiic kind of an 
agreement between Mrs. Clieeaman ami my si-1 f ami I would pay him for 
his trouble.

Q. You went to aee Dr. Curran afterward*? A. Yes.
Q. Then you went to *ee Dr. Curran? A. Ye*, ami Dr. Curran a few 

day* after I *uw him came back 1" me ami *ay*. Mr*. Elizabeth Cheesman 
will take $1.000 for the property ami she will give me (Corey) authority 
to cut whatever wood on piece of property ahing*i«l«‘ of her owned by Mr. 
Hooper. She will *<-11 me her land right, out ami give me privilege for 
three year* to cut tiinlier on the Hooper property.

ty What diil you and the Dr. do then? A. I ways any time you an- 
reaily I will go over and agree to the Cheenman*. Two day* after that I 
think, a few day* aft«T. Dr. Curran came over and *ay*. I have time now 
to go over, ami him ami I went over to Mr*. Klizalieth Choc*nmn and Mr. 
Clieeaman wa* pre-mil then. They were in the house together ami Dr. 
Curran and Î went In.

I,). XVluit happened then? A. Dr. Curran would say to Mr*. Klizalictli 
< hecsmati, Corey will agree to what you want to do. She *ayw, I will 
leave it to you. Dr. .So Dr. Curran turned to me and *aid. You give Mr*. 
Klizalieth Chei-.-nian $llMt now and I will ilraw agreements lictwecn you. 
When she will la» ready with her deed, you give her $500 ami the r«**t of 
the money lie left to my hand ami you will !*• secured to work on the other 
piece of property. I *ai«l all right, so Dr. Curran drew $100 clnapte and 
I signed it to Mr*. Klizalieth Clieeaman and gave it to her in her own

It. B.
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Dr. Curran then drew up the agreement of December 211 
for the purchase, the plaintiffs and Corey signed it and Curran 
and Corey came away. The evidence continues:—•

D- What happmi«‘«l next with you? A. Of course we went away then

3
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and IhmI no mon- talk and Mrs. Cliit-sman she was trying to get tin- deed 
ready and as soon as she had it ready Dr. Curran said he would let me

Q. When did you see Dr. Curran next alnnit it? A. A few months 
later Dr. Curran lie says. Mrs Klizalieth Cheesman she is ready with her 
deed and she wants you to come and make her a payment. Well she did 
not get ready when she promised to and after that she got ready, and I 
was not ready. I did not have the money then to give her. I was work
ing on the valley road and my money was there and the county was owing 
me $1,000, so 1 says to Dr. Curran, now if you want to see that Mrs. 
Cheesman gets her money, you go see Mr. Kelly and make some agreement 
and I will make order to Mrs. Klizalieth Cheesman for sum of $000 which 
I owe her and she can take it from the county, and Mr. Kelly can pay it 
to her instead of me. He said he would see that was done, he went and 
saw Mrs. ( 'heesman I think, about that order.

Corey further says that Dr. Curran came hack and said that 
lie had seen Kelly and he (Kelly) woidd accept Curran’s order 
for the $50 and Mrs. Cheesman’s for the $012, and as soon as 
Smith would send for him, he could go down and make the order 
to Mrs. Cheesman. He also says that lie only saw Smith once 
about the deed when he agreed to the change proposed, and lie 
also at the instance of Curran and Smith consented to the $12 
being added to Mrs. Cheesman \s order for $900 for interest. 
Corey says he did not see Smith again until the following May 
or June when he returned from New York where he had spent 
the winter.

Dr. Curran’s evidence does not differ materially from that 
of Corey, lie went to New York on October 31, and returned 
on November 15, two weeks later. After speaking of the agree
ment to sell and the delay which occurred before the contract 
was completed, and his desire to get the matter closed up lie 
was asked the following questions :—

if. At all events, do you remember seeing them (Cheesmans) short I \ 
before you went away ami saying anything to the effect that Mr. Smith, 
Corey's solicitor, would In- over to sec them almnt it? A. I remember see
ing them and advising them that it was going to come out all right, that 
now they could get their money. I advised them iilsmt their money, that 
they would get it, that I was going away. My recollection is that Mr. 
Smith’s name was mentioned, dust exactly how I put it 1 could not say, 
but I know 1 spoke of going away and that the whole thing was ready to 
be completed safe and sure, and the only thing I remem lier saying about 
Mr. Smith was that he was all right. I told the C"lieesmans this.

(j. Had you known from Corey that Smith was acting for him—Mr. 
Ilerln-rt Smith—in connection with the legal end of this matter? A. I 
could not say 1 did. I don’t think Corey ever spoke to me about Mr. 
Smith. 1 met Mr. Corey only to get the money.

Dr. Curran knew all about this sewerage contract from hav 
ing been a member of the Board when it was made, lie took 
an active interest in securing the Cheesmans their $312 through
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that fund. Before going to New York, the county secretary 
advanced to him his $00 and he supposed when he returned 
that everything was all right as the necessary order had been 
given. It was not until the following spring, six months later, 
that he learned that the money had not been paid to the plain
tiffs. He then investigated the matter, and from enquiries made 
of Mrs. Cheesinan and Mr. Kelly lie learned that Mrs. Chees- 
man had signed the cheque and Smith had got the money. Mrs. 
Cheesinan said she could not recollect that she had ever signed 
the cheque. She said “she signed a lot of papers, but did not 
know she signed the cheque.”

On T>r. Curran’s cross-examination lie was asked the follow
ing questions :—

IJ. Did you give any instruction» to Mr. Smith or Mr. Kelly in regard 
to the preparation of these orders and cheques? A. Yes, I was very 
anxious that the money would go direct from Kelly to ('heesmnns ami 
I kept continually after Kelly to make sure of the conveyance of the 
money to Vheesmans. and Kelly never promised me anything. My object 
in seeing him was that he would look after this matter.

Q. Is it not true yoil told Mr. Smith ns well ns Mr. Kelly that you 
wanted these orders drawn for these certain amounts. $1)12 and $50. and 
that the $1)12 you wanted payable to Mrs. (’heesmnn? A. 1 remember 
telling Smith.

<V. You instructed Mr. Smith to make this order for $012 payable to 
Mrs. Cheesinan? A. Yes.

Q. You likely instructed Mr. Kelly the same thing? A. Yes.

From this evidence it is clear that Mrs. Checsmnn authorized 
Smith to prepare the conveyance and to that extent, at all 
events, she made him her agent and solicitor. That was not an 
unusual course in a transaction like this. In this particular 
case I should have thought she was bound by the terms of the 
contract to furnish the conveyance. But apart from that, it 
was her duty ils vendor, by a usage well established in this pro
vince, to prepare the conveyance. This usage is recognized by 
this Court in Sweeny v. Godard, 9 N.B.R. ‘100, where good rea
sons are given for not adopting the Knglish rule which seems to 
be acted upon in other provinces. (See Anderson V. Foster, 42 
Can. S.C.R. 251.) For the purpose of this case, it is suffi
cient to know that Mrs. Cheesinan, in recognition of what she 
seems to have considered her duty to prepare the conveyance, 
did first employ Mr. Masson and subsequently Smith to draw 
the conveyance—that she and her husband executed that con
veyance in presence of Smith—that Mrs. Cheesinan delivered it 
when executed, to Smith, and that it remained in his posses
sion from that time until .1 une 16, 1913, a period of some seven 
months.

This was not done thoughtlessly but deliberately. When 
asked what was done with the deed. Mrs. Cheesinan answered
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II. B. 1 lookvd it over and said, lay that deed down there and 1 will put it
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away. Ho (Smith) said. 1 want to take it over to shew thorn to aatiafy 
thorn. 1 «aid, that dood ahould not go when signed by mo and 1 looked at 
my huabaml, will you lot him take it ?—Ho (Smith) says, You may roly

< IIKKSMAV that 1 will give it to no one but Dr. Curran, ami ho took it away.

In view of the authority conferred upon solicitors by tin-
IUrkvr. O.J.

possession of such a conveyance (set- the Property Act, eh. 
152 of Con. Stat. sec. 57, sub-sec. (1), at p. 1843). Mrs. Chees- 
man could not have given any stronger evidence of her con
fidence in Smith as her agent and solicitor, than by entrusting 
him with the custody of the conveyance as she did. It was. 
however, expected at that time that the transaction would soon 
he closed. The arrangements for payment had all been made 
and were well known to Mrs. Cheesman. She knew about tin- 
order for her $912, if sin- had not then endorsed it, which was 
dated Oct. 30, 1912. It is a fair inference that in handing 
over the deed to Smith, Mrs. Cheesman thought that as I)r. 
Curran’s adviser had gone away, any assistance she might 
require in his absence, she could get from Smith who had been 
acting for her and that he would have the deed ready for de
livery to Corey on the completion of the transaction.

There are other circumstances which, to my mind, prove be 
yond doubt that on November 30, when this cheque for $912 
was issued to Mrs. Cheesman, endorsed by her and paid to 
Smith, he was not and could not have been acting as Corey’s 
agent. He must have been acting as a priniepal for himself or 
as agent for Mrs. Cheesman or the municipality whose cheque 
it was. The determination by Corey to use this $1,000 fund 
in payment of this $912 was reached, and the arrangements for 
carrying it out were all made before Dr. Curran left for New 
York on October 30, or November 1. Curran had communicated 
them all to Mrs. Cheesman, for whom and in whose interest In- 
had been acting throughout. The order was made October 30 
it is endorsed by Mrs. Cheesman and the voucher and cheque 
were given on November 30, a month later. The order was 
an equitable assignment of $912 of that fund to Mrs. Cheesman 
and tin- effect of it was to remove all control of the fund from 
Corey and vest it in the municipality as trustee for Mrs. Chees 
man as to $912, and Curran and Smith for their several claims 
due them by Corey: Viplot'k v. Hammond, 5 DeO. M. & (Î. 320. 
43 Eng. R. 893; Buck v. Robson, 3 Q.B.D. 686; Harding \ 
Harding, 17 Q.B.D. 442; Addison v. Cor, L.R. 8 Cli. 76; Brandi 
v. Dunlop Rubber Co., |1905| A.C. 454.

When Corey gave the order on the 30th of October and it 
was endorsed by Mrs. Cheesman and came into the possession 
of the municipality, he ceased having any control over it. Il 
any agency existed in Smith if it had been a cheque of Corey’s.
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there is nothing to suggest an extension of that relation so ?is 
to cover cheques of the municipality. If Smith was guilty of a 
fraud, it arose out of a transaction between the municipality 
and Mrs. ('heesman in reference to money payable to her, with 
which Corey had severed all connection a month before. In 
Brandt v. Dunlop liubber Co., | lî)05 j A.C. 454, at 462, Lord 
Maenaghten is thus reported. After saying that an 
assignment does not always take the form of an assignment, 
lie says

It may ho uihlrcHsctl to the debtor. It may he couched in the language 
nf command. It may In* a court cou» requcHt. It may assume the form of 
mere permission. The language i« immaterial if the meaning is plain. 
All that is necessary is that the debtor should be given to understand 
that the debt has Ihn*ii made over by the creditor to some third person. 
If the debtor ignores such a notice, he does so at his |N*ril. If the assign
ment be for valuable consideration and communicated to the third person, 
it cannot In* revoked by the creditor or safely disregarded by the debtor.

And in Thorne v. Il tard. 11895 | A.C. 495. at 502, Lord 
Ilcrochell says:—

It appears to me perfectly clear that in order to charge any person 
with a fraud which has not been personally committed by him, the agent 
who has committed the fraud must have committed it while acting within 
the scope of his authority, while doing something and purporting to do 
something on behalf of the principal. If the person is doing something 
within the scope of his authority and purporting to do it for his principal, 
although, in doing it lie commits a wrong which his principal neither 
sanctioned nor intended, the principal may lie liable. Hut if the person, 
although he has Is-en « as agent, is not, in the transaction which
is the wrongful act, acting for or purp to be acting for the prin
cipal. it seems to me ini|Hissihle to treat that as the fraud of the prill
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Then- is no pretence for saying that in dealing with the 
cheque as he fraudulently did. Smith ever or enter
taitied any idea of acting for Corey. To hold differently would 
he what Lord Herechell calls “a somewhat extravagant con
clusion." The case may be stated thus : Has Mrs. ('heesman 
been paid her $912 by the municipality from this fund ? If 
she has. then Corey owes her nothing and this action must 
fail. If the money was lost through the fraud of her own 
agent, then the loss must be hers, and, as between the plain
tiffs and Corey, the debt must Is* regarded as paid. If, on the 
contrary, the money was lost through the fraud of Smith, act
ing as agent for the municipality so as to render it liable for 
the fraud, then the liability cannot be Corey’s because he was 
not the principal. From the evidence already quoted, it will be 
seen that the only act of Smith's in reference to the assignment 
of the debt done at the instance of Corey, was preparing the order 
for the $912 on the Sewerage Board and delivering it to Mr.

—

4726

6605
7

B8.C



458458 Dominion Law Rei-ohts. 115 D.L.R.

N. B Kelly, the county secretary. Mr. Kelly’s evidence on this point
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is ns follows:—
V- Taking the $012 order, that came into your hands through who? A.

VllEBHMAX
Through Mr. Smith.

V Then you had that order, what had to be done with it before you 
could issue a cheque? Did you take it to Mrs. Cheosnmn? A. No, this

Murker. P.J.
order for $012 was brought in by Mr. Smith ami 1 told him the Hoard 
would not recognize that order, he could leave it with me for what it was

Q. What happened next. Did you ever see Corey alamt it? A. No.
Q. Or any of the tlrm? A. No.
i). What did you do with that order? A. 1 kept it in my pocket until 

the meeting of the Hoard. 1 had it some time la-fore the meeting and 
there was a meeting on November 12.

(,*. Mad you seen Mr. and Mrs. Cheesman previous to that ? A. 1 saw 
Mr. Cheesman previous.

t/ Had a conversation with him? A. No. he had a conversation 
with me.

i). What did he say? A. 1 do not remember all he said. . . . Mr. 
Smith brought in this order for $012 the same morning that Mr. Cheesman 
called. 1 think it was November 7. Mr. Smith called first and Mr. 
Cheesman within a short time afterwards. 1 told him there was no money 
here for him in my ofllce. that Mr. Smith had left an order.

if. What did he say? A. lie made some consenting remark, very well 
or all right.

tj. And then what did you do? A. 1 put the orders away.
D- What was the next thing you did with the orders? A. The next 

thing 1 did with the orders; there was a meeting of the lamcaster Sewer
age Hoard on the 12th. . . . On that afternoon I intended to take the 
order and get it endorsed by Mrs. Cheesman, but we were too long at 
Lancaster and 1 brought it back and that night we had a meeting of the

i). You did not cull on her ? A. No.
(.). Then what hap|M>ned? A. 1 telephoned Smith and naked him if lie 

would get the order signed.
Q. And lie took it from you? A. Yes.
(J. And it back ? A. Yes.
Q. And what did you do next? You issued these cheques. 1 suppose? 

A. 1 think they were all brought back again on the morning of November 
30. these three orders—1 am not so sure about Dr. Curran's order, but the 
other two were brought back alsiut November 30.

Q. And on these orders the cheques were issued? A. Yes. there were 
three cheques, one to Smith, one to Mrs. Cheesman and one to myself.

D- You had no instructions from Mr. Corey or the defendants about it 
at all. you had not seen them ? A. No,

Q. To whom were the cheques delivered? A. All to Mr. Smith, with 
the exception of the one to myself.

This evidence is entirely in accord with Smith’s, and there 
can In- no doubt from it that in dealing with the order as they 
describe, Mr. Kelly did not deal with Smith as in any way an

19
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agent of Corey, but In* did deal with him as representing Mrs. 
Cheesman. Smith’s account of what took place when he went 
to Mrs. Cheesman to have the order signed is as follows :—

Q. You got it from the county secretary and took it over to Mrs. 
Cheesman Y A. Yes.

Q. Do you remember about when that was? A. Î could not say the 
exact date, about the middle of Xovemlier.

Q. What happened t lien Y A. I took it over and told her that they bad 
to be endorsed in order to get the cheque from the municipality.

Q. Who was present Y A. Mr. and Mrs. Cheesman. 
y. What did she say. what was said about it ? A. 1 don't think much 

of anything was said.
y. Was the order read over to her Y A. 1 don't know whether 1 rend 

it over or explained it, that it was for $!I12.
y. Did you tell her what it was an order on Y A. Yes, I told her about 

the funds coming from the Sewerage Board.
y. And that it was necessary to get it endorsed to get the cheque Y 

A. Yes.

aY. B.
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He then described her milking her signature by mark as she 
had done in executing the deed.

There is no contradiction of this evidence except by Mrs. 
Cheesman whose account is too inexact to be altogether satisfac
tory. Mr. Cheesman who was present on the occasion was not 
called as a witness, although I ottered his counsel to have his 
evidence taken by a Master if lie wished, but it was not ac
cepted.

Smith sweai*s positively that he told Mrs. Cheesman at the 
time, that her endorsement of the order was necessary in order 
that she might get her cheque. That was true. It was for that 
purpose that Kelly sent the order to her, and it was in conse
quence of that, that the cheque was sent to her. From Mrs. 
Cheesman’s own evidence, taken as a whole, I should have in
ferred, that though she had not taken the precaution to read 
papers which she was asked to sign, she understood perfectly 
well that the alleged object of procuring her signature to tin- 
order was to secure the cheque and that without the signature 
she could not get the cheque. In this she was right, for. up to 
this time no fraud had been committed or, so far as the evidence 
goes, even contemplated. The fraud in this case was the result 
of Smith’s procuring for his own purposes the signature of Mrs. 
Cheesman to the voucher so the cheque would be paid when pre
sented, and her endorsement of the cheque so that lie could get 
the money for his own purposes. Without either of these 
signatures Mrs. Cheesman’s title to the cheque and right to 
retain its possession were absolute. To any one not authorized 
to endorse it, it was a useless piece of paper. And when Mrs. 
Cheesman, by her agent Smith, to and at whose request
she gave the order upon which it was to issue, received the2
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cheque*, or, at all events, when Smith gave her possession of 
the cheque for a transfer of title by her endorsement and an 
acknowledgment by the voucher signed by her assent that she 
had received the money, the trustee of the fund was discharged 
from liability. Corey had paid Mrs. Cheesman her money, there 
being no question as to taking it as cash, and he was entitled 
to his conveyance for registry, the transaction and all agencies 
connected with it ceased and terminated by operation of law. 
The fraud now complained of arises out of a transaction sep
arate and distinct with which the defendant Corey and his firm 
had nothing whatever to do. The acts of the plaintiffs them
selves up to the time of bringing this action are consistent with 
that view. In addition to the action of the plaintiffs to which 
1 have already referred as indicating Mrs. Cheesman's con fid 
enee in Smith, we have the fact, that after the arrangement had 
been made with the municipality for the payment of the money, 
she ceased, and very naturally erased to have any further com 
munication with Corey. It was Smith who came to her with 
papers which she signed or endorsed with a full knowledge 
that they were required in order to get her cheque. And dur 
ing the six months that elapsed between November 30, when 
Smith got the cheque and the money, and the following June, 
though continually calling upon Smith for the money, she never 
mentioned the matter to Corey or Curran or any official of the 
municipality. It was to Smith who was the custodian of her 
conveyance whose delivery was to end tin* whole transaction, 
that she went. These acts placed side by side with the mere em
ployment of Smith by Corey two years before to search the 
title to the property, and later on to prepare the order for the 
•tin2 and leave it with the county secretary, leave no doubt in 
my mind that Mrs. Cheesman never regarded Smith as Corey’s 
agent in these transactions, and never had any sufficient reason 
for thinking so, mon* especially where the fraud complained of 
arose out of a transaction over which lie had no control and 
from which he had severed all connection weeks before the 
fraud was committed, and in reference to which lie was in no 
sense the principal of Smith or any one else—a fact which must 
have been known to Mrs. Cheesman as well as Smith, and if 
Smith had in fact been Corey’s solicitor and agent in the early 
history of this transaction out of which the fraudulent act 
eventually proceeded, this ease would come within the rule 
laid down by Lord Ilersehell, then Lord Chancellor, in the 
passage 1 have already quoted from his judgment in Thorm 
v. If rani, (18951 AX’. 495, at 502:—

Hut if tin* person. a It limit'll lie linn lievn employed tin agent, in out, ill 
the truimaction wliivli i* the wrongful net. acting for or |iur|N>rting to 
In* acting for the principal, it neem* to me impowiihle to treat that an the 
fruiul of the prineipnl.
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Cor these reasons 1 think the action must fail. It must be 
dismissed as against the defendants Corey & Co. with costs.

On a subséquent day the plaint ills’ solicitor applied to have 
a judgment by default entered against the defendant Smith 
and he also applied for an order restricting the defendants’ 
solicitors to one set of costs, whereupon tin* Chief Justice made 
an order for judgment by default against Smith for $912 with 
interest from Nov. 30, 1912, the day he received the money, and 
after hearing counsel for the defendants he made an order al
lowing them only one set of costs.

Actio n (l is in issal.

N.B
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CALUMET METALS Ltd. v. ELDRIDGE
Quebec King's Bench (Appeal Side), Archamhraull, #'•/.. ami Laeertjm.

Crons, Carroll, and Vervain, .1,1. September 27. 1013.

1. Appkai. (ft HI K—08)—Eos appkai. cxdkr Winiuno-up Act (Can.) — 
Extrusion aftkb fovrtkkn hays.

'Him time fur appeal from a winding-up order made under the Wind
ing-up Act. R.8.C. 1000. cli. 144. which, by see. 104 of that Act i«* to 
In» taken, and security given therefor within fourteen days “or within 
such further time ns the court or judge appealed from allow*,” may 
he extended by the court although the fourteen day* ha* already ex 
pired.

QUE.

K. 11
mis

Motion by respondent to quash the appeal on the ground 
that it was not perfected in time. The appeal was from a 
winding-up order.

Section 104 of tin* Winding-up Act, R.N.C. 1900, eh. 144. 
provides that no appeal
shall be entertnined unless the appellant has within fourteen days from the 
rendering of the order or det-inion, or within such further time ns the 
Court or Judge appealed from allow*, taken proceeding* therein to perfect 
Ids appeal, nor unie**, within the *aid time he has made a deposit or 
given HUflicient security, etc.

The appeal was not taken within the fourteen days (a de
lay which expired on May 10), but, upon an application made 
after that date, an order was made on May 10, whereby the de
lay to appeal was extended for a period of a month Security 
in appeal was given on May 20, that is to say, within the ex
tended time.

Statement

The opinion of the Court was delivered by

Cross, J. $—The ground taken is that the Court ap
pealed from had no jurisdiction to grant such leave upon ap
plication made after the expiry of the delay of fourteen days, 
and reliance is placed upon (IihhUsoii v. McSab, 42 Can. S.C.U. 
094, and upon the eases therein referred to. As 1 reud it,
(iowlison v. McSabb, was a ease in which, the ordinary delay 
to appeal having expired, it was necessary that that delay should

Om.. J.
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QÜE. he enlarged by the Court appealed from, and it was further 
K.1». necessary, having regard to the amount in controversy, that 
1UI3 leave to appeal should he had from the Court to which it was
---- sought to appeal. The extension of delay was in fact obtained

Mnus* ,mm th'' Court appealed from, and the validity of the order 
l.hi. giving that extension was not questioned as is done here.

The Supreme Court, in view of precedents in the matter, 
l.i uKiiM.h. |ui|,i that leave to appeal could not he given.

That is not an authority to support the proposition that an 
order extending the delay for appeal cannot he made after the 
delay mentioned in the Act has expired. No doubt there is 
force in the contention that, when the delay for appeal specified 
in an enactment has elapsed, the successful party has an ac
quired right which ought not to he taken away.

The contrary view has however come to prevail in practice, 
regard being no doubt had to the loose and dilatory way in 
which the practice of law is carried on.

Reference may he made to in lie Manchester Economic 
linildiny Society, 24 Ch.D. 488, at 407 ; (Gilbert v. The King, 38 
Can. S.C.K. 207, 12 Can. Cr. Cas. 124. and eases there cited.

Temisconata li. Co. v. Clair, 38 Can. S.C.R. 230 ; Johnson v. 
lirfnye Ass., 47 L.J. (Weekly) 740, and 20 Time* L.R. 127. In 
so far as the question may he called one of jurisdiction, refer
ence may he made to Lord v. The. Queen, 31 Can. S.C.R. 165.

It may he further pointed out that the enactment, which 
mentions the delay of fourteen days, immediately, and in the 
same sentence, qualifies the mention by adding “or within such 
further time,” etc. The successful party cannot feel much as
surance in the possession of an acquired right when he has to 
rely upon a rule so expressed.

The wording of the enactment which was under consideration 
in Marsan v. Poirier, Q.R. 4 Q.B. 335, cited for the respondent, 
was materially different, and the provisions of it were of a penal 
nature. Without committing ourselves to any general pro
nouncement to the effect that power to extend a delay can he 
increased after expiry of the indicated time, we consider that, 
having regard to the wording of see. 104. the Superior Court 
could make the order after the fourteen days had lapsed.

It was argued for tile respondent, at the hearing of the 
motion, that the order extending the time for appealing was 
made upon a ground quite inadequate to justify the giving of 
the extension. It is, however, to be observed that it is for the 
Court or the Judge of the trial Court to decide for or against 
granting the extension. If there was matter put before the 
Judge such as could reasonably be taken into consideration at 
all, and if it is not shewn that there was some disregard or over
sight of legal principle, this Court should not set aside such an
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order, or, perhaps, 1 should rather say, ignore such an order, 
for it is not itself appealed from: WHmersou v. Lynn 8.8. Co., 
29 Times L.R. 652.

It is further to be observed that the provisions of the Wind 
ing-up Act have evidently been made with the view of confer
ring very wide powers upon the Superior Court, and the Judges 
thereof over the winding-up.

It is true that this extension of tin* delay, for a period more 
than twice the length of the time which Parliament, in its wis
dom, has mentioned in the Act, involved a wide exercise of 
judicial discretion in a matter which was intended to be pro
ceeded with expeditiously, but that does not shew that there has 
been error. Upon the whole, the motion must be dismissed.

QUE.

K. B. 
1913

Kldridoe.

Motion dixtnisst d.

LOWRY v. THOMPSON. ONT.

Ontario Supreme Court (Apprlla/r Dirinion), Muloek. CJ.Ex., Ititlilell, 
Sutherland, and Leitch, -/•/. October 0, 1013.

S.C.
1913

1. Triai, ( ft V R—275)—,Ji ry fixmxos—Kkvoxniiikhatiox - Hftirkmf.xt
TO .1 DRY-ROOM.

When a jury, after mature deliberation in a jury-room, rentiers a 
verdict for one party, giving reasons therefor, ami is then instructed 
by the trial judge, on a crucial |H>int, to reconsider its verdict, such 
reconsideration should take place in the privacy of the jury-room and 
not in open court. (Per Mulock, (\J.Kx. )

IKee also, on functions of judge and jury. Herron v. Toronto If. Co., 
11 IXL.lt. 697.1

2. Aitomoiui.es mine—106)—Bvriikx of prom no "violation or the
Act"—Motor Vehicle Act (<»xt. ).

Section 111 of the Motor Vehicles Act, 1912. eh. IS. R.S.O. 1914, ch. 
207. which provides that the owner of a motor vehicle shall he respon
sible for "any violation of the Act," does not relieve the plaintitr, in a 
negligence action for personal injury against such owner, from the obli
gation of obtaining a finding that the accident was caused by a 
violation of the Act for which the defendant was responsible. {Per 
Itiddell, and Leitcb, .1.1.)

Appeal by the defendant from the judgment of Denton, Jun. 
Co. C.J., in favour of the plaintiff, on the verdict or finding of a 
jury, in an action brought in the County Court of the County of 
York, against the owner of a motor ear, to recover damages for 
injuries sustained by the plaintiff on the 27th December, 1912, in 
a collision between the bicycle upon which he was travelling and 
the motor car, by reason, as the plaintiff alleged, of the negli
gence of the person driving the defendant’s car. The jury found 
that the injury to the plaintiff was caused by the negligent opera
tion of the defendant’s ear, and assessed the damages at $150; 
and the trial Judge ordered judgment to be entered for that 
sum with costs.

Slat ement
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Argument

C. J. Holman, K.C., for the appellant : —There was no identi
fication of the car other than that of the plaintiff himself, who 
swore only to the number on the hack plate. The defendant and 
his chauffeur proved that the car was, to their knowledge, not 
out of the garage in Hamilton. If it was out, it must have been 
stolen or taken against the will of the owner. This case is not 
within sec. 23 of the Motor Vehicles Act, 2 Geo. V. eh. 48. There 
is a distinction in this section between the owner and the driver 
of a motorcar. On the question of liability 1 refer to Mattel v. 
(iillics (1908), 16 O.L.R. 558; Smith v. Brenner (1908), 12 
O.W.R. 9, 12, 1197; Yirral v. Dominion Automobile Co. (1911). 
24 O.L.R. 551, at p. 554; Bernstein v. Lynch (1913), 13 D.L.R 
134, 28 O.L.R. 435. The learned trial Judge acted wrongly in 
not submitting questions as to negligence and authority to the 
jury: Mattei v. Gillies, 16 O.L.R. 558; Bray v. Ford, 11896] A.C. 
440. Then* was nothing to justify the finding of the jury, who 
relied entirely for their verdict upon the identity of the car as 
furnished by the number. 1 refer also to Maitland v. Mackcnzit 

1913 ,13D.L R l-"'. 28 O I. R 506; 8pt m - r v. Alaska Pat ken 
Association (1904), 35 S.C.R. 362.

C. M. Garvey, for the plaintiff, the respondent:—The evid
ence of the. plaintiff proved a violation of the Act, and that the 
accident was caused thereby. He proved the accident and a set of 
facts from which a jury or Court could infer negligence. There 
was no evidence to shew that on the night of the accident the 
motor car was in the Hamilton garage. Proof of the number 
on the car was sufficient to prove ownership; and, therefore, it 
was not necessary to produce the man who drove the car at the 
time of the accident. Apart from the number, of which there 
was positive evidence, the jury could find identity from the size 
and colour of the motor car. The law presumes that the number 
is rightly there: Trombley v. Stcvcns-Duryea Co. (1910), 206 
Mass. 516. Under see. 19 of the Act, an owner of a car is held 
liable for the operation of his car (negligence); and for not 
taking proper precautions to safeguard: Smith v. Brenner, 12 
O.W.R. 9; Verrai v. Dominion Automobile Co., 24 O.L.R. 551.

November 10. Mijlock, C.J.Ex. :—Appeal from the judg 
ment of His Honour Judge Denton, Junior Judge of the County 
Court of the County of York.

This action was brought to recover damages for injury to 
the plaintiff and his bicycle, caused, it is alleged, by the defen
dant’s automobile, and resulted in judgment for the plaintiff for 
$150 and costs.

From this judgment the defendant appeals.
The facts of the ease, as disclosed by the evidence, are as 

follows. At about twenty-seven minutes past eight o’clock in
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the evening of the 271 h December, 1012, a dark-coloured limou
sine automobile, hearing the number 2636, Ont., was proceeding 
westerly along the north side of Oerrard street, in the city of 
Toronto, when it struck the plaintiff at the south-east corner of 
that street and Sumach street, causing the injury complained 
of. The only occupants of the ear were the driver and a lady 
sitting alongside of him. It was admitted hy the defendant that 
the number issued to him by the Provincial Secretary, under the 
provisions of the Motor Vehicles Act, for the defendant’s ear 
for the year 1912, was number 2636. There was no evidence 
establishing the identity of the driver of the car or his com
panion.

For the defence it was shewn that the defendant and his son 
James resided alongside of each other in Hay street, in the city 
of Hamilton, there being a space of about 60 to 75 feet between 
the two houses, and at the inner end of this space was the de
fendant *s garage, where his ear was kept. To go from the 
garage to the street, the ear would have to proceed along this 
space, and within 4 or ."> feet of the defendant's “den.”

The defendant is an elderly man carrying on a manufactur
ing business in Hamilton, and it was his daily practice to take a 
drive of an hour or two in his car, returning home at about 4 
o’clock. Lionel K. Garrett was his chauffeur at the time of the 
accident, and had been in the defendant's service continuously 
from the previous month of May; and, in addition to acting as 
chauffeur, flarrett attended to the defendant's furnace, and 
other matters around the house; going to his own home when his 
daily duties at the defendant's house were performed.

The defendant, because of his suffering from heart trouble, 
was not called as a witness. His wife is also an invalid.

Neither the father nor son understood running an automobile.
James Thompson, the son, testified that the garage is kept 

locked with a Yale lock, furnished with two keys, one of which at 
the time of the accident was in his custody, and the other in 
that of Garrett, the chauffeur.

On the 27th December, the father and son were at home, and 
the son is positive that the ear was not out of the garage on the 
evening in question, and that it could not have lieen taken out 
without some one in one or other house hearing it. Garrett, the 
chauffeur, swore that he never was in Toronto in an automobile, 
>hat he had entire charge of the defendant’s ear, and was posi
tive that it was not out on the night in question. He testified 
that in the discharge of his daily duties he would return with the 
defendant to his house after his daily drive about 4.30 p.m., 
then attend to his other duties there, leaving at about 6 p.m., 
and that, during the whole time of his serviec with the defen
dant, no one except himself had ever driven the car.

30-15 D.L.R.
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OUT. It was left to the jury to bring in a general verdict.
8. C.
101.1

In his charge to the jury the learned Judge told them that, 
before finding for the plaintiff, they must he satisfied that the 
car was the defendant’s.

Lower The following is the report of the ease after the jury’s re
Thompson. turn to court to announce their verdict:—

“Foreman: We find this is the number of his car.Mulo-k. O.J. “The Court : That the ear was the defendant’s ear?
“Foreman: And we agree to give him $150.
“The Court : Then, your verdict is for the plaintiff for $150. 

is that so?
“Foreman: Yes.
“Mr. Ward rope (appearing for Mr. Holman, who had left the 

court-room) : On behalf of the defendant I would like to call 
your Honour’s to the fact that lie says that the number
of the ear was the number of the defendant’s.

“The Court (addressing the jury) : Make yourselves clear on 
that : what do you mean? Before a verdict can be given for the 
plaintiff it is necessary for you to find on this evidence that the 
ear that injured the plaintiff was the defendant’s ear.

“Foreman: By the number: that is all we can go by. We 
cannot tell by the evidence.

“The Court : It is necessary for you to find, before you can 
give any verdict to this man, that the car which injured this 
man was the ear of the defendant. It is for you to say whether 
that is so or not.

“Foreman: That was the verdict the rest of them gave. So 
far as they can tell, by the evidence, this was the number of the 
car.

“The Court: Do I understand you all to agree that the car 
that injured the plaintiff was owned by the defendant. Thomp 
son ?

“The jury : Yes, we all agree on that.
“Mr. Ward rope: 1 would ask your Honour to stay judgment 

for a sufficient time for us to appeal.
“The Court : Thirty days.”
From the foregoing extract it would seem that the joint de 

liberations of the jury did not result in their finding that tin 
car was the defendant’s, but only that it bore the same number 
as the defendant’s ear. Such was their first verdict. When 
further instructed by the , the foreman said: “By tin-
number: that is all we can go by.” And, when further in 
structed, the foreman said that “that was the verdict the rest 
of them gave. So far as they can tell, by the evidence, this was 
the number of the car.” And then the Judge asked : “Do I un
derstand you all to agree that the car that injured the plaintiff 
was owned by the defendant, Thompson ?” And the jury an 
swered, “Yes, we all agree on that.”

2363

9
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Taking this report as a whole, 1 think it means that the jury 
disregarded the evidence for tin* defence, and that their only 
real finding was, that the number of the defendant’s car was the 
same number as that of the car which injured the plaintiff. If 
the last remark of the jury, “Yes, we all agree on that,” is a 
finding that the defendant owned the car, then that verdict was 
arrived at. apparently, as the jury sat in the box, and without 
any further joint deliberation.

When a jury, after mature deliberation in a jury-room, ren
ders, as here, a verdict for one party, giving, a.s here, reasons 
therefor, and is then instructed, as here, by the trial Judge, on a 
crucial point, to reconsider their verdict, such reconsideration 
should, I think, take place in the privacy of the jury-room, and 
not in open court.

On the jury’s first verdict in this ease, the plaintiff was not 
entitled to judgment. On the second, if allowed to stand, he is. 
Within probably a minute after their foreman had informed the 
Court that they were unable, from the evidence, to determine the 
ownership of the ear. the jury, from their seats in the box, find 
that the defendant was the owner.

The evidence of the defendant was entitled to due considera
tion, but was apparently ignored by the jury, who seem to have 
based their verdict solely on the fact that the number of the 
ear in (piestion was the same as the defendant’s.

That circumstance may have established a prima facit ease, 
hut the defendant adduced evidence the other way which should 
not have been ignored.

If Garrett is to be believed, the car was in Hamilton at about 
6 p.m. on the 27th December. Could it have been in the east end 
of Toronto at 8.27 p.m. of that evening? And could it have been 
surreptitiously returned to the defendant’s garage, and in such 
condition, after a journey of nearly 100 miles, that Garrett, on 
going on duty in tin* morning, would not have discovered evi
dence of its having been used throughout the night .’ Could the 
ear have been taken out of the defendant’s garage, passing 
within 4 or 5 feet of his “den” where he spent his evenings, 
without the defendant, or any inmate in his or his son’s house, 
hearing it ?

If the defendant’s son is to be believed, there were hut two 
keys to the garage lock, one of which he and the other Garrett 
always kept. It was the duty of the jury to give due considera
tion to the important evidence adduced on behalf of the defen
dant. This, apparently, they have not done, and their verdict 
should be set aside and a new trial had. The costs of the first 
trial and of this appeal to be costs in the cause.

Riddell, J. :—On the 27th December, 1912, about 8.25 p.m., 
the plaintiff, a barber in Toronto, was proceeding upon his

ONT.
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bicycle easterly on the south side of Gerrard street, Toronto. 
When he had reached Sumach street and passed nearly over it. 
an automobile, which had been going westerly on the north side 
of Gerrard street, changed its course and rapidly turned south 
toward the east side of Sumach street. The automobile struck 
the plaintiff a bicycle, damaging it, and overthrew the plaintiff, 
doing him some bodily harm. The plaintiff took down the num
ber, 2636, and an independent witness also took the number 
“Ont. 2636,” which, for the year 1912, was admittedly the num
ber of the defendant s ear. An action was brought against the 
defendant, a resident of Hamilton, and, at the trial before IIis 
Honour Judge Denton and a jury, a verdict went for the plain
tiff for the sum of $150.

The defendant now appeals.
There being no pretence that the car which did the damage 

was upon the highway (or even out of Hamilton) with the knowl 
edge or consent of the defendant, or that it was in charge of a 
servant of the defendant, the question comes up squarely whether 
the owner of a motor vehicle is liable for damage occasioned by 
his car when the ear is not on the highway with his consent, 
express or implied, and not in charge of his servant.

Of course, at the common law, the owner of a vehicle of any 
kind is not liable for the negligence or other default of one who 
is using it simply with his permission, and the same rule applies 
if the use is without his permission.

But the statute, in my view, changes the law. The Motor 
Vehicles Act, 1912, 2 Geo. V. ch. 48, in force at the time of tin- 
accident. by see. 19 provides: ‘‘The owner of a motor vehicle 
shall be responsible for any violation of this Act or of any 
regulation prescribed by the Lieutenant-Governor in Council.” 
The statute must be given a fair reading, and it seems to nu
it is the clear meaning of the statute that the owner of a motor 
vehicle shall be liable in damages for any damage done by his 
vehicle by reason of violation of the Act or regulation of the 
Lieutenant-Governor in Council. To give the section any less 
stringent interpretation would be to emasculate it. This point 
was left undecided in Smith v. lircnner, 12 O.W.R. 9 (see p. 
12. 12 O.W.R. 1197), and other eases; and it is now passed upon 
for the first time.

But the statute goes no further to assist the plaintiff in thi
ne t ion—it is necessary to prove that the car was that of til
de fendant.

The evidence on this point is nearly, if not wholly, the uum 
her attached to the car, “Ont. 2636.”

The statute requires every motor vehicle to be registered (sc. 
3) ; and, while being driven on a highway, to have attached 
marker furnished by the Provincial Secretary (sec. 8(1)) ; and
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to have no number exposed other than that upon the marker 
furnished by the Provincial Secretary, under a penalty of fine 
or imprisonment (sec. 24) ; the driver being liable to arrest in 
the meantime (sec. 31). If this car was not that of the de
fendant, some one was committing a crime. With the ordinary 
presumption against crime, the evidence adduced was, in my 
view, such as to justify the jury in finding that the car was that 
of the defendant.

In Trombley v. Stcvcns-Duryca Vo., 206 Mass. 516, the same 
point came up for adjudication in the Supreme Court of Massa
chusetts. The whole evidence as to the ownership of the car was 
that of a third party who testified as to the registration tag on 
tli«i offending vehicle and the certificate of registration in the 
name of the defendant. The Court said (p. 518) : “It could not 
lie operated lawfully upon the highway unless duly registered 
‘by the owner or person in control,’ and until rebutted, the 
plaintiff could rely on the presumption that the requirements of 
the statute had been followed.”

The expression “until rebutted" does not mean “until evi
dence be given which, if believed, will rebut the presumption,” 
but “until successfully rebutted,” “until evidence is given which 
is believed and which rebuts the presumption.”

By reason of the course which, I think, should be pursued 
in the present case, it is not wise to comment upon the evi
dence given for the defendant, more than to say that, with the 
evidence left as it is, I cannot say that a finding that the 
offending ear was that of the defendant is such as twelve rea
sonable men could not make. The charge of the learned County 
Court Judge was unexceptionable when speaking of the onus 
of proof, lie says: “If you are not satisfied upon the evidence, 
if you are not convinced by the evidence, that the car was the 
defendant's car, then it is your duty to give the verdict for the 
defendant; and if you have any reasonable doubt upon the 
matter it is equally your duty to give him the benefit of that 
doubt, because the burden of proof upon that issue is upon the 
plaintiff, and unless he satisfied you on that, he fails. . . . 
Was the car that injured the plaintiff the car of this defendant? 
Now, on that question, the onus of proof, the burden of proof, is 
upon the plaintiff; and, unless he satisfies you beyond a reason
able doubt, unless you are convinced from the evidence, that the 
motor car that injured the plaintiff was the defendant’s ear, then 
if is your duty to give the verdict for the defendant upon that
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The jury at first seem to have found only that the car in ques
tion had the defendant’s number upon it; but, in answer to the 
learned Judge’s question, they find specifically that the car 
which did the injury was owned by the defendant. The trial
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ONT Judge had the right to ask questions to clear up the answers.
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and to find exactly what the jury meant—not seldom a duty 
arises to do that—and. in any ease, it is the final, not the tenta
tive. answer which must govern : Huron v. Toronto If. Co.

I.OWBY -1012). 11 D.L.R. I»97. 28 O.L.R. 59, at pp. 77. 88.
Thompson. The learned Judge, however, hotli during the giving of evi

dence and in his charge, laid it down without qualification that 
“the moment a person suffers an injury by coining in contact 
with a motor vehicle on the highway, the owner of the motor 
vehicle is liable for these injuries unless he proves that the dam
age did not arise through any negligence or improper conduct 
on his part or on the part of his chauffeur or driver. ... So 
that, if you come to the conclusion that it was the defendant’s 
ear that injured the plaintiff, and that it has not been shewn that 
the driver was not negligent—in other words, if the defendant 
has not acquitted himself of negligence on the part of the driver 
—then the only question for you to determine is the amount of 
tin* damages.”

This view of the law is based upon the provisions of sec. 2.» 
of the Motor Vehicles Act of 1!)12, 2 Geo. V. eh. 48: “Where 
hiss or damages is sustained by any person by reason of a motor 
vehicle on a highway, the onus of proof that such loss or damage 
did not arise through the negligence or improper conduct of 
the owner or driver of the motor vehicle shall be upon the owner 
or driver.”

The onus of proof can never be upon any one not a party 
to an action or proceeding. In my view, the section means that, 
whenever the <1 river is a party to the proceeding, the onus of 
proof, so far as he is concerned, Is placed upon him, if he de
sires to get rid of the effects of the negligence, to prove that lie 
was not negligent. If the owner is a party, he must in like man
ner prove that he was not negligent. Of course in each case it is 
not alone personal negligence that is in question, hut negligence 
for which the party is in law responsible : r.g., if the owner is 
sued, and the negligence charged is that of his servant in the 
course of his employment, the negligence is his in law, and tin 
onus is cast upon him to disprove it. All that the section docs 
is to shift the onus, not impose a liability: any liability which 
is imposed is imposed by sec. 19.

If the Legislature had intended the effect contended for h\ 
the plaintiff, it would have been easy to make an unequivocal 
enactment in that sense ; but they have not done so, in my view.

In the present case, had the negligence charged been that of 
some one for whose negligence the defendant must answer in 
law (irrespective of sec. 19). I think that sec. 211 would appl.x 
but the alleged wrongdoer is not in such a case; and I do not 
think that the section can be invoked here.
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Had it been proved and found hy the jury that the accident 
in question had been eaused hy a violation of the Act or of a 
regulation of the Lieutenimt-dovcrnor, I think that the owner 
of the ear eould not escape liability; hut that has not been 
proved or found.

I have gone over the many eases cited, and eannot find that 
the law has been laid down differently. Smith v. firrumr, 12 
O.W.R. !). Malt* i v. Gil lit x, H» O.L.R. 558, Ash it L v. Ilah (1011 >.
:: O W N. 2172. Ih rush in v. Lynch, Id D.L.R. 114. 28 O.L.R. 4:1'*. 
were all eases of the negligence charged being that of a servant 
of the owner.

In Ashick v. Hah, the matter of onus is spoken of by Mr. 
.lustiee Britton, but what is said must lie considered in connec
tion with the facts of that case.

In Verrai v. Dominion Antomohih Co., 24 O.L.R. 551, the 
question of onus is mentioned incidentally at p. 55:$. but nothing 
turned on onus there, and it is not followed up.

In Mallei v. Gilliis, 1(1 O.L.R. 558. the Chancellor says (p. 
5(12> : “The special Act . . . casts the onus on the defendant 
where his motor has occasioned an accident, and makes him re
sponsible for any violation of the Act;” but there there was a 
finding that the chauffeur was the servant of the defendant and 
acting within the general scope of his employment. The Court 
held (p. 563) that “the chauffeur or driver is to be regarded as 
the aliir rijo of the proprietor, and that the owner is liable for 
the driver’s negligence in all eases where the use of the vehicle 
is with the sanction or permission of the proprietor.M

But all this is far from saying that when a motor is taken 
out of its owner’s possession without his knowledge or permis
sion, by one for whose acts he is not by the common law re
sponsible. the onus is placed upon the owner of proving that such 
a person was not negligent.

The eases in Babbit on Motor Vehicles and lluddy on Auto
mobiles. 1 have not found helpful.

Xo doubt, the Legislature might have made the owner not 
only subject to the burden of answering for delicts committed 
with his car by any one in possession of it, but also when negli
gence is charged against such a one, with the burden of proving 
that he was not negligent ; but they have not done so. Where 
such a deviation from the rules of the common law is set up, the 
legislation must lie closely scrutinised; and, unless it is found 
that the language employed makes it clear that such is the 
meaning, the Court should not give effect to such a contention.

The plaintiff did not obtain a finding that the accident was 
caused by a violation of the Act; and, therefore, this verdict 
cannot stand.

Evidence was given which would have justified such a find-

8.C.
1913

Thompson.

Bid<t. Il J.
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ing: and, consequently, the action should not now he dismissed, 
hut the action should go down for a new trial. This new trial 
should be general, and the defendant thus enabled to adduce 
the evidence subsequently obtained.

As the mistrial was due to an error in matter of law by the 
trial Judge, the point being taken by himself, the costs of the 
former trial and of this appeal should be in the cause.

Sutherland, j. Sutherland, J., agreed in the result.

i.p»uh.j. Leitcii, J., agreed with Riddell, J.

JVcm trial ordered.

CAN. CANADIAN PACIFIC R. CO. v. HINRICH.

g q Supnutt Court of Cumula. Sir Charles Fitzpatrick, C.J., ami buries,
jgjjj hlington, buff. Anglin, ami Itrodeiir. •/•/. October 30, 1013.

I. Railways (fill I)—30)—I.xjvby to trkkpankkh—Vkoximatk cavhk.
A railway company may be liable for injury to a trespasser upon the 

right of way in breach of see. 408 of the Railway Act. R.8.C. lllOti, cli. 
37. if their engine driver neglected to apply the emergency brakes at 
the time lie became aware of the danger of accident when lie first 
noticed deceased attempting to cross the tracks.

( Reversal of Hinrich v. C.l'M., 12 D.L.R. 307. IS fan. Ry. fas. 3113. 
allirmed. |

Statement Appeal from the judgment of the Court of Appeal for Brit
ish Columbia, which reversed the judgment of nonsuit entered 
by the trial Judge, sab nom. Hinrich \. C.PM., 12 D.L.K. .167. 
15 ('an. Ry. ('as. 2!M. and maintained the plaintiff's action with 
costs.

licit math, K.C., for the appellants, admitted the original 
negligence of the company in running their train at excessive 
speed at the place where the accident occurred, but *?d
that the unlawful course of the deceased in attempting to cross 
the tracks in the face of the rapidly approaching train, while he 
was a trespasser there, and committing a breach of sec. 40li of 
the Railway Act, and also in disregarding the danger signals 
given by the engine driver, the sole cause of tile
accident by which lie was killed.

/>. (I. Mavdomll, for the respondent, was not called upon for 
any argument, and the appeal was dismissed with costs.

eiuÜhhÎ'cj The Chief Justice:—This appeal was issed with cost' 
after hearing counsel for the appellants. I have no doubt that 
whatever may be the negligence which is fairly attributable to 
the husband of the respondent, it was open to the jury, on the 
whole evidence, to find as they did that the determining cans

1
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of tin- accident was tin* failure on the part of the engine-driver 
to subsequently take the necessary steps to avoid the conse
quences of that negligence.

CAN

S. C.
1913

Davies, and Idington, JJ.. concurred in the dismissal of the 
appeal.

Canadian

IL Vo.

Duff, -I. : 1 think this appeal should he dismissed. There
was evidence from which the jury might conclude properly that 
the driver of the engine ought to have been aware that the victim 
of the accident was crossing the track while oblivious of the dan
ger of doing so. in time to have averted the accident by apply
ing the emergency brake. In these circumstances, the negli
gence of the victim is immaterial because it was quite open to 
the jury to find that that negligence was not a proximate cause 
of the victim's death as that phrase has been construed and ap
plied in such eases.

1 f INRICH.

Duff. 1

Anglin, J., concurred in the of the Chief Justice. Anglin. .T.

Brodeur, J. :—The jury having found that there was negli
gence on the part of the company and there being in
the case evidence that could justify such a verdict, it would be 
inadvisable for -this Court to allow this appeal.

The appeal should be dismissed with costs.

nrodvur, J.

Apputl dismissed with costs.

Re LIQUOR LICENSE ACT ONT

Ontario Supreme Court ( Appellate IHrision). Meredith, < Maelaren.
Magee, and llodgim, JJ.A., ami Riddell, October 21, 1013.

S. c.
1913

1. l.vmxivATixti liquors 18 1 A 2—1H)—ltv-i.AWN—Wiiat constitutes a

The provision* of see. 11 .'hi of the Ontario Liquor License Act. ILS. 
O. IH97, ch. 245, K.8.O. 1014. ell. 215, inhibiting the issue of licenses 
where a local option “by-law" after submission to the electors is 
quashed or set aside or declared invalid, have no application to any
thing but a by-law pnqierly so-called, that is. one that has Ih-cii 
finally passed by the council under see. 141 of the Act. the vote and 
its incidents Iteing merely steps on the way to the passing of the by
law; if the proposed by-law was never given its final reading because 
it was found on a scrutiny that it had not received the necessary 
number of votes on ission to the electors, section 143a does not
apply.

Case stated for the opinion of the Court by the Lieutenant- 
Oovemor-in-couneil. pursuant to the Constitutional Questions 
Act, 9 Edxv. VII. cb. 52, as follows :—

“Where a by-law for prohibiting the sale by retail of 
spirituous, fermented, or other manufactured liquors, in any 
tavern, inn, or other house or place of public entertainment,

Statement

03
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mid for prohibiting the sale thereof except by wholesale in shops 
and places other than houses of public entertainment, has been 
submitted to the electors of a municipality under sub-see. 1 of 
see. Ill of the Liquor License Act, and such by-law has been 
declared by the clerk or other returning officer to have received 
the assent of three-fifths of the electors voting thereon, as pro
vided by sub-see. 4 of see. 141 of the said Act, but, after such 
declaration, upon a scrutiny of votes by the County Court 
Judge, the majority in favour of the by-law has been found to 
be less than three-fifths of the electors voting thereon, and such 
by-law, in consequence, is not finally passed by the council :

“ Having regard to the statute 8 Edw. VII. eh. 54, see. 11. 
can tavern or shop licenses be issued in the municipality in 
which such by-law was submitted lie fore the 1st day of May 
in the year in which a repealing by-law might have been sub
mitted to the electors, had tin- first-mentioned by-law been 
declared valid, without the written consent of the Minister hav
ing first been obtained?”

,/. /»’. Cartwright, K.C.. and IV. K. Rainy, K.C.. for the At tor 
ney-Gcneral. were heard against the power to issue licenses. 
They argued that the language of the statute was not doubtful 
upon its face, and clearly sustained the interpretation put upon 
it by tbe applicants. | Uiddki.i., J.. thought that no by-law under 
the section in question (8 Edw. VII. eh. .*>4, see. 11) had ever 
been passed. | | Mkkf.iutii, C.J.O. : It seems to be an instance of 
casut omissus]. “By-law” may mean an incomplete by-law— 
“setting aside” is not a term of art, and may well cover such a 
ease as this. They referred to In n Wist Lome Scrutiny 

• 19111), 47 S.C.It. 451. [Riddell, J. :—The crux of the ques
tion is, whether or not a by-law has finally been passed. | The 
Court should not frustrate the intention of the Legislature 
where that has been clearly indicated. | Riddell, J. :—The difli 
cullies in your way are what may be called pre-natal, arising he 
fore the birth of the alleged by-law.)

./. Haver son, K.C., for persons applying for licenses, was 
not called upon.

The judgment of the Court was delivered by Meredith, 
C.J.O.. The Court is of opinion that the question stated should 
be answered in the affirmative.

The section in question, see. 148#/ of the Liquor License Act. 
as enacted by 8 Edw. VII. eh. 54, see. 11, provides : “Where a 
by-law submitted to the electors under the provisions of sub 
section 1 of section 141 of this Act is declared by the clerk or 
other returning officer, to have received the assent of three 
fifths of the electors voting thereon and is after such declar 
at ion quashed or set aside, or held to be invalid or illegal, or
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where such by-law after having bmi declared not to have re- ONT. 
reived the assent of three-fifths of the electors, is held upon a 
scrutiny to have received such assent and is subsequently 

' or held to be invalid or illegal, no tavern or shop license 
shall be issued in the municipality in which the by-law was 
submitted after the date of such submission and until the first 
day of May in the year in which a repealing by-law might have 
been submitted to the electors had the first-mentioned by-law Merwtiih.cj.o. 
been declared valid, without the written consent, of the Minister 
first had and obtained. This section shall be held to apply to 
all by-laws submitted to the electors since the .'list day of 
December, 1ÎIO0.”

It is clear, we think, that the section has no application to 
anything but a by-law properly so-called ; that is, one that has 
been finally passed.

There is no proceeding by which a proposed or inchoate by
law can be quashed or set aside or be declared invalid. Pro
ceedings of that kind can be taken only with respect to some
thing that has. at all events, prima facir, the force of law.

The steps taken with respect to a by-law submitted to the 
electors, which are mentioned in the section—the submission of 
the by-law to the electors and the declaration of the clerk or 
other returning officer that it Inis received the assent of three- 
fifths of the electors are but steps, necessary ones, on the way 
to the passing of the by-law ; and what is submitted to the 
electors, and declared to have received the assent of three-fifths 
of those voting upon it. does not become a by-law until it is 
finally passed by the council.

A n*wcr accordingly.

SHAW v. TACKABERRY

On hi no Sup re me I'onrl \ Apprllnh IHiismn (. 1/ iilnel,. V.J.H. i\. It tilth II. 
Sutherland. awl l.eiteh, .1.1. \ on inker 10. MM3.

I Kstoppki. Htll A ‘231—Hv liKKO I'oxvryamf ok inixxkh to i:\httor 
—t'OMPKI.I.IXU .mill XT OF NKt'HKT profits.

X widow, I lie Hole lieiielieiary of tier deceased liii-»lnuii|. d«s‘* not 
luir herself of nil interest in lii* hunt by eonveying tier dower interest 
to I lie exevtllor ill order to fneilitnte n sa le, where till- deed Wits not 
intended to transfer the money arising from the sale: she may still 
tiring an net ion against the exevtllor for an aeeoiint of a secret profit 
made Iix liim from the sale, where tin* land was |inrehasis| for his 
lienelit.

ExmITOKN AMI AIIMIXINTRATOKK 1*11 11—4fi I - I.IAIIII I TV ot FXFIT TOR
—Sri-rkt profits.

A sole Is'iielieiary under a will lias a primd finie interest in an 
estate suillvieiit to niiiiiitaiii an action to eoni|iel an executor to ne 
eoiint for a sveret prolit made on the sale of assets of the estate, exett

49
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\Hartlclt v. Bartlett, 4 Have 1131; ilorrrncnncn' Benevolent Inntitu- 
lion v. Hunbrbhjrr, IK Itvuv. 4117; and Hr Bhrphrnt'n Trunin, 10 W.ll. 
704. 4 Del!. K. & .F. 423. specially referred to.]

Tackabebht.

3. KXECT TORN AMI ADM 1MHTRATORH (K IV (’4—120)—AcCOVNTIMi OK EXE
Ct'TOB—FAILURE TO ACCOUNT FOR HECRET PROFIT.

That land Isdonging to an estate was secretly purchased for the 
executor's lienelit at less than its actual value, and afterwards con 
veyed by the ostensible purchaser to a third person in payment of a 
debt of the executor, and that the latter failed to account in the 
Surrogate Court for the difference, is a fraud or mistake within see. 
71 of the Ontario Surrogate Courts Act. 10 Kdw. VII. eh. 31. R.K.O. 
1014. cli. 112. which will |iermit the impeachment of his account in 
another action.

4. KxKCTTORN AND A DM 1XINTHATOHN IfilN’C—100)—ACVOI NTIMi—SECRET
PROFITS—S A I.K OF LAND—PURCHASE FOR IIKXKKIT OF EXECUTOR.

An executor will lie compelled to account for the difference lietween 
the actual value of land Isdonging to an estate, and what it was sold 
for, together with the rents and profits realized hv him from the land, 
where it was secretly purchased for his Is-nellt.

Statement Tills was an action for an account of the profits made by 
the defendants upon the sale of a house and lot, part of the 
estate of AVallaee B. Shaw, deceased, and also for an account of 
moneys of the estate applied in payment of a claim of the defen
dant Tackaberry. The defendant Taekaberry was an executor of 
the will of the deceased ; the defendant Russell was the sister of 
Tackaberry ; and the plaintiff was the widow of the deceased and 
the sole henefieiary under his will.

The action was tried before Falconbridge, C.J.K.H., with
out a jury, at Chatham.

II. I). Smith and ./. A. McNevin, for the plaintiff.
O. L. Lewist K.C., for the defendant Tackaberry.
S. B. Arnold, for the defendant Russell.

full iiiiliriil«i.
r.j.

May 26. Falcunbriimik, C.J.K.B. :—As to the attack which 
the plaintiff makes on the sale of the real estate in the village of 

Merlin, she is out of Court, by reason of the release (exhibit 20) 
which she gave to the executors, and wherein she granted to 
them all her estate, right, title, or interest, whether by way of 

«lower or otherwise, in the said lands.
As regards that branch of her case in which sin- attacks tin 

adjudication by the County Court Jmlge of the claim of the «le 
fendant Tackaberry against the estate, it is to In- observed, in 
the lirst place, that sin* was represented by counsel when tin 
learned Judge assumed to hear and determine the matter. Ilis 
order or judgment stands unappealed from, and it is a purely 
academic question. Even if the contention of the plaintiff 
should prevail, the unpaid claims of the creditors of the estate 
would more than absorb the whole amount available for distri



15 D.L.R.j Sii.xw v. Tackaberry. 477

bution, and the plaintitT accordingly lias personally no interest 
in the action.

No authority has been cited to the effect that the merely 
sentimental interest which the plaintiff might have in her late 
hushand’s creditors getting as much as possible out of the estate 
would form a basis or foundation for this action.

The plaintiff, therefore, fails as to both grounds of her 
action. The transaction which she impeached with reference to 
the real estate was a most improper one. I do not find speci
fically that it was a fraudulent one, but it bears many of the 
earmarks of fraud.

Vnder all the circumstances, while I dismiss the action, I do 
so without costs.

The plaintitT appealed from the judgment of Falconbkidok, 
C.J.K.B.

The appeal was allowed.
J. (i. Kerr, for the appellant :—The Surrogate Court as

sumed to enter into accounts between the executors and the 
estate of the testator, on which, it is submitted, it had no 
jurisdiction. The release given by the plaintiff was to the 
executors t/uâ executors only, and was expressed to affect her 
estate, “whether by way of dower or otherwise.” The only 
interest considered was the dower interest, and the only object 
of the release was to enable the executors to make a clear title 
to the lands. The defendant Tackaberry was the real purchaser, 
and the plaintiff has an equity to come into Court to say that 
the defendant as executor ami trustee must make the most of the 
estate: Encyc. of Laws of England. 2nd ed., vol. 8, pp. 500, 
501. (Counsel was stopped by the Court.)

O. L. Lnri.s, K.C., and S. li. Arnold, for the defendants, the 
respondents, referred on the question of jurisdiction to 1 Geo. 
V. ch. 18, see. 3; 10 Edw. VII. eh. 31, sec. 71; 0 Edw. VII. ch. 
32, sec. 1. After the decision in Ile Itwtsill (1904), 8 O.L.R. 
4SI. the law was amended; ami by In r# Maclutfin (1906), 11 
O.L.R. 136, 137, the defendants’ position is justified. As to the 
main ground of appeal, it is submitted that, in the absence of 
any evidence of fraud or mistake, then* is no ground for inter
fering with the side of the property, which was conducted with 
the utmost care, every effort being made to obtain the liest 
possible price, ami to prevent any injury to the estate. They 
referred to Hr Lockhart (1912), 20 W.L.R. 413.

Ktrr, in reply, referred to Lewin on Trusts, 11th ed., p. 
1069; 12th ed., p. 207.

November 10. Riddell, J.:—Wallace B. Shaw died in 
November, 1910, having first made his last will and testament, 
wherein and whereby the defendant Tackaberry was appointed

ONT.
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Argument
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an executor, and the plaintiff, Shaw’s wife, was the sole bene
ficiary. Tackabcrry look out letters of probate along with his 
co-executor, and took upon himself the whole burden of admin
istration.

The estate was deeply involved, Tackabcrry being amongst 
Tackaiikrky. the creditors. 

hi.mÔTj I*1 tl»<» regular course of administration, it became wise to
si1 of a house and lot, tile property of the estate, in the 

village of Merlin. Tackabcrry advertised it for sale. A day or 
two before the sale, lie went to one Neal, who is described as an 
unlicensed conveyancer; and, as Tackabcrry says in his examin
ation for discovery (lie did not give evidence at the trial), lie 
told Neal to hid the property up. Neal says that, shortly before 
this. Tackabcrry had seen him and told him that he would re
quire him to look after some business ; that upon the day in 
question lie told him, “Don't allow the property to be sold for 
less than $2,.">00;” and that, accordingly, lie attended the sale 
and bought the property at $2,2(H). lie paid the deposit, $220, 
by cheque. He told Tackabcrry that he (Tackabcrry) must 
take the property ; and Tackabcrry, recognising a moral obli
gation, as he, Tackabcrry, says, agreed to do so, because, as 
he says. “He bid for me.” This is a clear ratification of the 
act of Neal as an agent in buying for Tackabcrry. That Neal 
was acting as such agent is perfectly plain Subject to what is 
said hereinafter, the transaction then is simply a sale by 
Tackabcrry and his co-executor to Tackabcrry ; and there can 
he no question that Tackabcrry took as trustee. Instead of the 
whole matter being open and above board, the form was gone 
through of a deed being made to Neal, Neal paying the balance 
of $1,980, and simultaneously Tackabcrry gave his own cheque 
to Neal for the $2,200. This was on the 27th September. 1911.

In October, 1911, Tackabcrry brought his accounts into the 
Surrogate Court of the County of Kent, in which lie gave credit 
in his receipts for $2,200 for sale of the house and lot. Of the 
passing of these accounts, the plaintitT, the widow, had notice. 
No disclosure was of the true situation of mutters, and
the accounts were allowed and passed.

In the fall of 1911. a canning factory firm began canvassing 
for land “for acreage;” they began construction in the fore 
part of April, and property began to advance in value. The 
house in question had not been taken possession of by Neal, lb- 
sent g tenants to Tackabcrry ; and, at least ils early
as the 1st January, 1912, Tackabcrry had tenants in the house 
who paid him rent, $15 a month. Tackabcrry had a sister, Mrs. 
Iiuss. ll—his co-defendant who had a note against him for 
$2,7(H). He directed Neal to make a deed of the property to 
this sister, and himself gave her a new note for $f>()0. Tacku 
berry says in Ins examination for discovery that his sister knew
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about liis being an executor and about his transaction with 0NT
Neal ; but there is no independent evidence as to that. There s c
does not seem to have been any bargaining:—“Mrs. Russell 1913
held a note against me for $2,700. She surrendered the note, —
ami I gave her a deed of the place and a $500 note.” "rAW

This was on the 17th May, 1912, some time after the move in Tackamcrst. 
real estate matters, and was apparently without any attempt .
to procure a better price. Again tin* real transact ion was con
cealed. the conveyance being taken from Neal to Mrs. Russell.

A sale was negotiated by Taekahcrry to one Milton Shaw, 
on the 15th September, for $11,000.

The sister bad been left a widow some twenty years before, 
with about $1,200. She bad kept boarders for some years, and 
had a little more when she came to live with Taekahcrry, who 
looked after all her business. She made her home with him, 
and he charged her nothing; any business deal would In* alto
gether the result of Taekahcrry's efforts or advice, lie is a 
business man, built and owned an elevator, and is generally a 
man of capacity.

The plaintiff brings her action against Taekahcrry and his 
sister Mrs. Russell, calling upon them to account for profit 
made in connection with the house.

The position of Mrs. Russell need not lie considered at any 
length. The only evidence offered against her was the examin
ation for discovery of her co-defendant. That, we decided, 
could not be usts 1 against her; and all parties agree that the 
action should lie dismissed against her. without costs of action 
or appeal. We pay no further attention to her, but consider 
Tackaltcrrv the sole defendant.

The defence of Taekahcrry is:—
1. Innocence on his part of any fraud or wrongdoing.
2. The defence of the statute, the Surrogate Courts Act. 1910,

10 Kdw. VII. eh. 21. sis*. 71.*

*71.— (1) Where an executor, administrator, trustee tnnler a will of 
xxhivh la* Is executor, or u guardian, lia* tiled in the proper Surrogate Court 
an account of hi" dealings with the estate and the Judge linn approved thereof, 
in whole or in part, if he is subsequent lx requins! to pass his accounts in 
the High Court, such approval, except so far as mistake or fraud is shewn, 
shall ls> binding upon any person who was notified of the proceedings taken 
before the Surrogate Judge, or who was present or represented thereat, ami 
upon every one claiming under any such jierson. . . .

(31 The Judge, on passing the accounts of an executor . . . shall
have jurisdiction to enter into ami make full inquiry and accounting of 
and concerning the whole property which tlm deceased was possessed of or 
cntithsl to, ami the administration and disbursement t liens if. in as full and 
ample a manner as may Is* done in the Master's ofliee under an adminis 
t rat ion order, and. for such purpose, may take evidence and decide all dis 
P»ted matters arising in such accounting, subject to an np|ienl under sec 
lion 34.

( 41 The persons interested in the taking of such accounts or the making 
•>f such inquiries shall, if resident within Ontario, Is* entitled to not less 
than «even days' notice thereof. . . .
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3. That the plaintiff has no locus standi, as she cannot benefit 
by any sum to be received by the estate, the debts being, it is 
said, far in excess of the amount of the whole estate.

4. That the plaintiff conveyed all her interest in the land. 
There is another cause of complaint by the plaintiff. The

Tackaberrt. defendant asserts that lie has a large claim against the estate.
R —i In his accounts passed upon by the Surrogate Court Judge he 

set out a payment to himself of a dividend upon this claim. 
It was necessary for the Surrogate Court Judge to go into 
an extended inquiry into the dealings between the deceased and 
the executor for years; and he did so, adjudicating upon the 
defendant’s claim. This adjudication the plaintiff attacks.

The defendant sets up 10 Edw. VII. eh. -11, see. 71.
At the trial before the Chief Justice of the King's Bench 

the east1 was decided adversely to the plaintiff as to the first 
claim, on ground number 3; and also as to the second claim, on 
the ground stated above.

The plaintiff now appeals.
It will be convenient to dispose of the second claim first.
The appeal is based on tin1 ease of Rc Russell, 8 i j.R, 481. 

in which it was decided that the Surrogate Court #, dge could 
not determine whether a certain specific sum of money alleged 
to belong to the estate but claimed by the widow, the executrix, 
was an asset of the estate.

After this decision the law was amended by (1905) 5 Edw. 
VII. eh. 14; and under that statute a Divisional Court, Sir 
William Meredith, C.J.C.P. (now C.J.O.), writing the judg
ment, decided in In re MacIntyre, 11 O.L.R. 136, that the Surro 
gate Court Judge has not the power to compel a creditor to 
prove his claim in the Surrogate Court ami to allow it or bar 
it. But the Court also decides that, if an executor has in good 
faith paid the claim of a creditor, the Surrogate Court Judge 
has jurisdiction to consider the propriety of that payment, and 
to allow or disallow the item in the accounts. There can be 
no difference between a payment to another creditor and a 
retainer by tin» executor to pay his own claim.

I think, therefore, that the learned Chief Justice of the 
King's Bench is right in this matter, and the appeal should 
Ik* dismissed. On account of the manner in which the defend 
ant has dealt with the estate, I think, in dismissing the appeal, 
that the plaintiff may have leave to appeal from the order pass 
ing the accounts, or to bring an action based upon mistake or 
fraud, as she may be advised.

The chief claim of the plaintiff is that the defendant should 
he held for the value of the property transferred to his sister

It will be well to deal with the technical defences in th< 
first place.

ONT.

8. C. 
1913
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On the 19th June, 1911. the plaintiff made a deed of all her 0NT- 
“estate etc*., whether hy way of dower or otherwise,” in the ^
lands, to Taekaberry and Oliver “the executors of the estate 1913
of Wallace Bruce Shaw.” The evidence, including the letters -----
produced, shews that the plaintiff was claiming some of the S,,AW 
furniture as her own, hut desired to acquire the remainder Tackaiikrry. 
of it, which she valued at under $200. She was also ncgoti- Ri(^7 , 
ating about her dower in the land. She offered to buy the pro
perty subject to a mortgage for $150 (this was afterwards 
raised to $200), The defendant offered her $400 for her dower 
(less interest and taxes) and to allow her to retain all the furni
ture. Finally this sum was stated at $450, without reference to 
interest and taxes, and she accepted this offer, i.i., $450 cash and 
the chattels. The solicitor who acted for her says : “The only 
interest then we were considering was her dower interest ;” and 
the object “was to enable the executors to go in and make clear 
title and sell the property.”

It is clear that no one intended the deed to he a conveyance 
of any money which might remain in the estate after the pay
ment of creditors; and the only effect in law’, as in intention, 
was to enable the executors, as executors, to dispose of the fee.
The land remained the land “of the estate,” and the proceeds 
were to come into and form part of the estate. There is no 
ground for the contention that the grant was made to the execu
tors as trustees for the creditors only, or to them absolutely.
So. even if we should concede that the deed is sufficiently wide 
to cover all money to he received hy the grantor out of the sale 
of the land or otherwise, the defence is advanced no further.
This money will still he held in trust for the widow after the 
creditors are paid. This consideration disposes of defence No.
4 above mentioned.

The defence is set up that in any event the plaintiff can
not participate in the fruits oT the litigation, if successful, 
and therefore she cannot sue.

It is not necessary to decide whether our law is so coldly 
commercial as to hold that the nearest and dearest of a dead 
man must, unless they can prove pecuniary interest, stand help
less by while his executors dissipate, or aggrandise themselves 
or their friends with, the assets of his estate, defrauding his 
creditors and bringing post mortem obloquy on his name; that 
may call for consideration at some other time.

Here the plaintiff is the sole beneficiary of the will, and is 
entitled to the surplus over and above what is necessary to pay 
creditors. That a contingent interest (not being a mere possi
bility) will entitle an alleged cestui que trust to sue is clear 
Bartlett v. Bartlett (1845), 4 Hare 631 ; Governesses' Bcnevol- 
<nf Institution v. liusbridger (1854), 18 Beav. 467; In re Shep
pard's Trusts (1862), 10 W.R. 704; S.C.. 4 Oe<>. F. & ,T. 423.

SI—Irt n.i.«.
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ONT. Prima fa< ic the plaintiff has an interest ; if it be not so, it
s lies upon the defendant to prove it that he has wholly failed
1913 t0 do.

—w This disposes of the defence No. 3.
». The defence under the statute may stand or fall with the

vckaukkkv. majn defence—if there was no mistake or fraud in the defend- 
itidii.ii. i. ant asserting that the land had been properly sold, realising 

$2,200 only, it may be that the statute applies.
On the evidence, it must he held that either the alleged sale 

to Neal was not a sale at all, as Neal had been < * by tin-
vendor, Taekaherry, simply as a puffer, so that, as between Neal 
and Taekaherry, there was no real sale; or Neal was employed 
to hid as agent for Taekaherry, and his bidding and buying 
was afterwards ratified by the defendant adopting his act. 
What the defendant considered a moral obligation was probably 
a legal obligation. At all events, knowing that Neal had bought 
for him, Taekaherry approved and ratified the sale. In either 
ease he would not be entitled to hold the property against tin- 
estate ; and Neal, his agent, held the land in trust for tin- 
estate.

The defendant then dealt with the land as his own ; he used 
it to pay his own debt with— or says he did—this was a fraud 
upon tin* trust. (There is no need to consider the consequences 
which In- might have to suffer had the land fallen in value. 
When an executor takes to himself property of the estate. In
runs great risks. )

Had it not been for the unfortunate manner in which tin- 
ease was conducted against Mrs. Russell, we might have been 
able to compel her, as well as the defendant Taekaherry, to 
account for the sale-price in September, together with tin- 
rents and profits; but she is out of the action, and the on lx 
relief to which the plaintiff is entitled against the remaining 
defendant is an account of the rents ami profits received by him 
or which should have been received by him up to the time of 
the conveyance to his co-defendant, and also the excess over 
$2,200 of the sum for which he should have sold the house when 
he caused it to be conveyed to his sister. That this relief should 
he granted is clear. A trustee for sale must inform himself 
of the real value of the land : Lewin on Trusts. 10th ed., p 
4S5. On the evidence before us, he made no inquiry, no 
endeavour to obtain the best price ; it was notorious that land 
was looking up, and it is fairly clear that a considerable advance 
might be looked for. Ilis clandestine dealing with the proper!
Is much to be reprobated. The learned Chief Justice has deal! 
very gently with the defendant ; it may be that the defendant 
did not intend to do wrong; but his conduct was most improper

0645
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and such as to subject him not only to censure but also to legal
liability.

The representing to the Surrogate Court that $2,200 had 
been received as the sale-price of the land was either a mistake 
or fraud on the part of tin* defendant; and, assuming that the 
Surrogate Court Judge had jurisdiction to pass upon the item, 
such a decision is not binding.

The plaintiff is entitled to judgment for the defendant to 
account to the estate for the difference between the real value 
of the land at the time lie directed Neal to convey and Neal did 
convey to Mrs. Russell, and the sum of $2,200; also to account 
for rents and profits. It is to he hoped that the partis will be 
able to agree upon this value; if not. we fix upon the value 
$2,700, and either party may take a reference at peril as to 
costs. If a reference is had, on this head, the Master will dispose 
of the costs of the reference in view of xvhat xx-e have said.

The plaintiff is. as against Tackaberry, entitled to her costs 
of action and appeal; as against Mrs. Russell, the appeal and 
action are dismissed without costs. The defendant Tackaberry 
will not be allowed to charge his costs or any of them against 
the estate.

Note. The has informed us that she prefers to
take a reference as to the value of the property even at the 
risk of costs. There will be a reference to the Master at 
Chatham as to this and the amount of rents and profits.

She suggests that then? should be an order for administra
tion of the estate. 1 cannot see any necessity for this; the de
fendant has acted improperly; hut there is no reason to think 
him either unable or unxvilling to complete the administration 
properly. Orders for administration are not granted ns of 
course.

Mvlock, C.J.Ex. :—I see no reason to change the view xvliich 
I expressed during the argument, that the plaintiff is entitled 
to maintain this action, and that the property in question con
tinued an asset of the estate until sold and conveyed to a bonâ 
fob purchaser for value; and I. therefore, concur in the judg
ment of my brother Riddell as to the proper disposition to be 
made of this case, including Tackaberry’a claim.

The unfavourable comments of the learned trial Judge in 
regard to Tackaberry’s conduct seem fully warranted by the 
evidence; but 1 do not desire to be considered as adding any
thing to his observations. It may be that a more thorough 
investigation of Tackaberry s conduct might have fully exon
erated him from any intentional xvrongdoing. or might have 
established actual fraud on his part. Rut for the purposes of 
the plaintiff’s case it xvas sufficient to shew that, notwithstand
ing the dealings had with the property in question, it still re-

S. C.
1913
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mained an asset of the estate. Tims the iiujuiry not having been 
pressed à outrance, and resulting in a mere partial disclosure 
of the facts, I do not feel warranted in expressing any opinion 
as to the moral guilt, or otherwise, of the defendant Tacka 
berry.

Sutherland, .1., agreed in the result.

Leitcii, J., agreed with Riddell, J.
Appeal allowed in pari.

WAUGH MILBURN CONSTRUCTION CO . appellants, defendants i v 
SLATER ( respondent, plaintiff i.

Supreme Court of Cana tin. Sir Charles Fitzgerald, ('.J.. Darien. Idingto 
Duff, Anglin, and Brodeur, J,l. Vorember 3. 1913.

|Slater v. \ anvuuver Power Co., 13 D.L.R. 143, allirmvd on appeal 
nom. Waugh-Milhurn Construction Co. V. Slater. \

Master and servant (8 11 A4—1>7)—Personal injury- A'#;/ 
ligcnce—Providing safe place to work.]—Appeal by defend 
ants, the Waugh Milhurn Construction Co. from the judgment 
of the British ( Court of Appeal against them as eo
defendants in Slater v. Vancouver Power Co., LI D.L.R. H i 
25 W.L.R. titi.

IV. B. A. Uitchic, K.C., for the appellants.
/>. (i. Macdoncll, for plaintiff, contra.
The Supreme Court of Canada dismissed the appeal with 

costs.
N.B.—The written opinions will follow in a later report 

after being revised and settled by the Judges.

REX v BLOOM

1 Iberia Supreme Court. Berk, ./. December 30. 1913.

1. Criminal law i 8 11—30)—K kiting ha why house—Police commit
signer—Jurisdiction—Procedure.

A commissioner of police appointed under R.S.C. cli. 92, and thereby 
invented with the like powers of summary trial as a city police m.ir 
trate in the province to which lie is appointed, has in Alberta, me! i 
sees. 771 and 777 of the Cr. Code 1900 (Can.), as amended 1909. ;u-l 
the Allierta Act respecting police magistrates, absolute jurisdiction i 1 
hear and determine an information for keeping a common bawdy lion** 
in contravention of sec. 228 of the Code.

[Ifex v. Alexander, 13 D.L.R. 385. 21 Can. Cr. Cas. 473, referred t 1
2. Criminal law (8 11 E—60)—Concurrent proceedings, now restrain un

—Priority—Police commihnionkr.
The Alberta statute, oh. 13, of 1900. respecting magistrates, is 

amended by see. 9 of ch. 5 of 1907, which vests exclusive jurisdiction

96
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in the justices first having cognizance of the fuel in criminal cases 
triable by them, applies to mi officer (for example, a commissioner of 
police) exercising the jurisdiction of two justices of the peace.

:i. Imhvtment, infoumatiox and complaint (Sill—tlf>)—Joinder of
cot NTS OR VERNONS—IllISRAXI) AND WIFK.

A husband and wife may In- charged jointly with keeping a house 
of ill fame.

[It. v. W illiams, 10 Mod. U3; It. V. Dixon, 10 Mod. 335; It. v. Wat 
ren, 10 O.R. 590, referred to.]

I. IMHCTMKXT, INFORMATION AMI COMPLAINT (S II (1—00)—SUFFICIENCY TO 
SUPPORT CONVICTION.

Several persons may Is* convicted of the one alienee of keeping a 
house of ill fame, ami that either jointly or severally. (I)ietiim pn 
Heck. .Î.)

I NDICTMENT, INFORMATION A Nil COMPLAINT (8 IMS—410)—SKVAHATE CON 
VICTIOXH ON JOINT INFORMATION—St FFICIENCY.

On a joint information for keeping a house of ill fame separate 
convictions may lie made. ( Dictum per lleek,.).) 

a. Indictment, information and complaint (8 1V—70)—Quasiiim.
.lOINDER OF PERSONS—WANT OF JURISDICTION AGAINST ONE.

Where a joint information for keeping a house of ill fame is laid 
before a police commissioner in Alberta whose jurisdiction under the 
Alberta statutes of 1907. eh. 5. is subject to the limitation that the 
first tribunal of justices having cognizance of the fact in any par
ticular case shall have exclusive jurisdiction, the jurisdiction of the 
commissioner is ousted as to one of the two parties, from the fact that 
a prosecution is pending before a police magistrate having jurisdiction 
over the offence upon a prior information which included the same 
offence, the trial of which had ls*cn adjourned by the police magistrate; 
and the charge on the joint information before the commissioner must 
fall as to both liecause of such want of jurisdiction.

II \HE.\s corpus proceeding to ipiash two separate convictions statement 
of ;i husband and wife for keeping a bawdy house.

The prisoners were discharged.
11ct'affrfy, for prisoners. 
h'rmnck, for the Crown.

Beck, J. :—This is the hearing of a summons for a writ of ueck, j. 
habeas corpus and for an order that the prisoners he discharged 
without the actual issue of the writ.

What is shewn to me in answer to the application are separ
ate convictions of each of the prisoners for keeping a common 
bawdy house contrary to the provisions of see. 228 id* the Crim
inal Code. These convictions are signed by Mr. Jennings de
scribed under his signature as “a commissioner of police in and 
for the Province of Alberta.”

R.S.C. 190f>, ch. 92, ‘‘An Act respecting the Police of Can
ada,” provides for the appointment of commissioners of police 
and confers upon them
nil the powers ami authority, rights and privileges by law appertaining to 
justices of the peace generally and within any province all the powers and 
authority, rights and privileges by law appertaining to police magistrates 
of cities in the same province.

ALTA.

S.C.
1913

Rex

Bloom.
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every such commissioncr hImII In* subject in nil respects except ns otherwise 
provided by this Act, to the law of the province, district or territory in

Rkx
which he is acting, respecting police magistrates and the olllce of justice of 
the |>eace.

Such ail officer lias absolute jurisdiction in charges of this offence
imder the Criminal Code, l’art XVI., sees. 771(a), (IV) and 
777, and see Hex v. Alexander, Id D.L.R. ‘180, 21 Can. Cr. Cas 
4711.

The provincial statute, eh. Id of the Alberta Statutes. 1900 
intituled “An Act respecting police magistrates and justices of 
the peace as amended by eh. 5 of 1907. sir. 9—adding a see. !•</ 
—provides that
jurisdiction in any particular cast* shall exclusively attach in the first 
justice of the pence or where more than one justice is reipiired the first 
justices to the required immlx-v duly authorised who has or have possession 
and cognizance of the fact.

By this Act a police magistrate has all the powers and autli 
orities of two justices of the peace. In my opinion see. 9a applies 
to an officer exercising the jurisdiction of two justices of tin 
peace.

The affidavits and other material tiled by the applicant shew 
that the information upon which the prisoners—a joint informa 
tion though the convictions are separate—were tried before Mr 
Jennings, was so far as it relates to the male prisoner, for tin 
same offence as that for which a prosecution was pending Indore 
Mr. Massie, police magistrate for the city of Edmonton. Tin 
information on which he was charged before Mr. Massie was 
laid on December d. 191d. The charge was dismissed by Mr 
Massie on December 11. The information upon which the pri 
sutlers were charged before Mr. Jennings was laid on December 
9. and they were convicted by him on the same day. The first in 
formation stated the offence to have been committed on D< 
cember 2 and d—the second information on December 2, and on 
and at divers other days and times since that date. The two 
informations, therefore, included the same offence. On tin 
ground, therefore, that Mr. Massie was seised of the charge 
against the male prisoner 1 hold that Mr. Jennings had no 
jurisdiction to try him.

As to the female prisoner—the wife—a husband and wif. 
may be charged jointly with keeping a house of ill fame : //. \ 
Williams. 10 Mod. I.:'.; v. Pi.mu. 10 Mod. 385; H. v. Wan
16 O.R. 590; as to charging several persons jointly with this 
offence: sec 2 Hale P.C. 174; Young v. Hex, d T.R. 98. 100.

There is no doubt, I think, that several persons may be eon 
vieted of the one offence of keeping a house of ill fame; and 
that either jointly or severally ; and that on a joint information, 
separate convictions may he made.
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Nevertheless as the prosecution chose to lay a joint iiit'onua- 
tion, and there was, as 1 haw In-Id, no jurisdiction in any 
magistrate to receive it as against one ot' the accused, it must, in 
my opinion, fall as against the other.

It is not necessary for me to consider other grounds for tin- 
application which were urged before me. Both prisoners are 
discharged. There will lie no costs.

ALTA.

s.c.
1913

Kr.x

PritoH* rs ilisiltariji il.

THACKER SINGH v. CANADIAN PACIFIC R. CO. B. C.
Hritish Col ii hi Ilia Supmiir Court. Trial hrforr Murphy, ,/. thtobi r 1. 1 il 1 ït. S. c.
1. I'ROXIMATK C'A INK (#11—.10)—JaIHH IIY KXVLOHIO.N— HHKAeil OK HTATI 

TORY IIVTY—I'M.lVKXNKIl I'KIINOX IX CIIABOK OK III.AHTINli.
In an ai-timi fur |h-vhoiuiI injury through ulh-gi-«l ni-gligviin- in 

Masting operations, it is not Mtilliviviit for the plaint ill' to shew merely 
that there was a lireavii of statutory duty in the employment hy 
the defendants of an unlieeiised person to «to the Masting: it must fin 
tlier appear that siieli hreaeli. if relied upon in proof of negligence, 
was tin- proximate cause of the accident.

(Compare Jo un \. W.K.. 13 IU.lt. 1HN1 ( IM'.I.I

1913

Action hy dependants of an employee of defendants for 
damages for negligence causing his death.

The action was dismissed.
William Slurs, for plaint iff.
./. E. Mi Mnlh n, for defendant.

Nettement

Mvrpiiy, #1. :—In this action 1 have a very grave doubt that 
evidence was adduced sufficient to prove the existence of the 
dependant* who are suing. 1 do not. however, ha.o* my judg
ment on this view.

The facts, as 1 find them, an* that the deceased was aware 
that a blast was about to he put oil", and. following the usual 
practice of the camp, he and his companions walked a distance 
of about 1.000 feet from the point where the blast was to take 
place and then turned round to watch it, when lie was struck 
in the forehead by a stone thrown by the blast, and killed.

The plaintiff's first ground of negligence, namely, that pro- 
P**r warning was not given to the deceased, must fail on this 
finding.

The second ground of negligence allegt-d is defective system 
but tile only evidence given before me was that of Mr. Cambio 
who shewed that the system adopted was probably the safest 
that coul ' have been pursued. In any event, 1 think as to this 
ground the deceased was volrns.

The third ground is that the defendants were guilty of a

Murphy. J.
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B. C. breach of statutory duty in i if a Hindu to blast who had

8.C.
lois

not been licensed under the by-law of Point Grey. The by-law 
is rather difficult of interpretation, hut I think it does mean that 
the individual who actually does the blasting must be licensed.

1 II ACKKIt

H. {’«.

It is not, however, sufficient to prove a breach of statutory duty 
on the part of the defendants to make them liable in an action 
for negligence. It must be further shewn that such breach was 
the proximate cause of the accident. It is endeavoured to do 
this by contending that a too heavy charge was used on the oc

Murphy. J. eaaion when the deceased was struck. The only evidence in sup
port. of this is that of the witness Harriett. 1 am unable to give 
credence to this, first, because he admitted that he was biassed 
against the foreman, and, second, because he swore to a very 
important fact at the trial in direct contradiction to his evidence 
given at the inquest, and in explanation rather suggested that 
his inquest evidence was not altogether frank. On the other 
hand 1 have the evidence of the Hindu who did the blasting to 
the effect that an ordinary charge for the size of the stump was 
used, and 1 have also the evidence of Mr. Camhie for what it i> 
worth to the same effect.

1 hold, therefore, that the plaintiff’s net ion fails and the case 
is dismissed with costs.

Action dismissal.

B. C. KIRK v. HARVEY

s.c.
1013

/fnfi»/» Columbia Supreme Court, Murphy, ./. December 4, 1013.

1. Vendor am» resell a he* (| 11—30)—Actcai. vendu* deai.inu tiikok.ii
A NOMINAL OWN EN.

Tlit> art nul vendor of land max In* entitled to a vendor"* lien f<>\ 
unpaid purchase-money although the land was nominally held in the 
name of another hv whom the von vex a nee xva* made, where the in 
traduction of a nominal holder wan not fraudulent.

2. Vknuok and 1‘L'Kciiamk* (| 111—38)—'Vendor's i.ien — Hitiheviem
moktuai.ee with notice.

A mortgage given hack for part of the purchase price but not re 
glittered until after the regintration of a siih*ei|iieiit mortgage on the 
mime prujierty may la* decreed to have priority over the *ubee«|Heiit 
mortgage where the latter xvaa taken xvith notice of the unregistered 
mortgage for purehanc money.

|Chapman x. Kdwartl*. Id ll.CMt. 334; l.oko Ynr v. Port Hircllen 
ham Rubber Co., 82 L..1. (I\l\) HI), npecially referretl to.|

Statement Action bv the plaintiffs as vendors of realty 1 rased on their 
vendors' lien and on their mortgage covering balance of put 
chase price, asking a declaration that their mortgage was a first 
mortgage as against the defendant, a sulisequeiit mortgagee with 
prior registration, and in the alternative, to enforce their ven
dors* lien.

Judgment was given for the plaintiffs.

6746
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Plainti 11*8 Kirk ami Musgraw, tin* owners of Pier Island, 
1M\, gave an option to purchase to one Smart for $00,000, the 
terms being $20,000 cash, and balance secured by a $40,000 
mortgage. While the option was running, Smart notified tie* 
plaintiffs of his intention to exercise his option, and that lie had 
sold to the George Lloyd Go. for $75,000. Owing to the addi 
tional consideration, the plaintiff did not wish to convey direct 
to the company, and it was therefore arranged that they should 
convey to one Griddle, who in turn was to convey to the com
pany, the plaintiffs receiving a mortgage from the company for 
$40,tNM>. This transaction was carried out on April 28. 1911. 
The mortgage was registered at once in the registry office at 
Victoria, but, through inadvertence, was not registered as re
quired by see. 102 of the Companies Act, K.S.H.C. 1911. eh. 
.19. On September 14, 1911, the George Lloyd Co. sold to tin* 
Pier Island Go., a conveyance was executed but was never re 
gistered. After the execution of this conveyance the Pier Is 
land Go. always paid the interest on the mortgage until they 
were in default in the payment of the mortgage itself on Jul\ 
20, 1912, when the plaintiffs went into possession, and the\ 
have Im-cii in continuous possession ever since. On October 18, 
1912, the George Lloyd Co. gave a mortgage to the defendant 
Harvey on the property for $30,000 as collateral to secure 
Harvey who had endorsed for the ls-nefit of the mortgagor a 
lull of exchange on one de Winton for $'{5.000. This mortgage 
was never registered in the registry office, but was registered 
under the Companies Act on November 0. 1912. On November 
II. 1912, the plaintiffs obtained an order under see. 105 of the 
Companies Act, R.S.H.C. 1911, cli. 39. extending the time for 
registration of their mortgage until November 21. 1912. Tliev 
then registered the mortgage with this order on Novemlier 15. 
1912. The defendant Harvey was, in the first instance, autli 
orized by the plaintiffs to give the option to Smart, and knew 
the history of the whole transaction.

The plaintiffs' claim was for a declaration that their mortgage 
was a first mortgage, and charge against Pier Island, or in the 
alternative, that they were entitled as against the defendants 
to a vendor's lien for $40,000.

The defence was a general denial.
A'. V. /bx/u'f //, K.C., and //. It. RoIk rtson, for fa.
•s'. N. Taylor, K.C., for defendant Harvey. 
h\ ('. A'limit, for defendants George Lloyd Co.
G. (}. White, for defendants Pier Island Syndicate.

H. ('. 
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Statement

Mvrpiiy, .1.:—I think the plaintiffs are entitled to succeed Murphy.j. 
mi several different grounds.

Pirst, inasmuch as Haney's mortgage was taken with know
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Murphy, J.

ledge of tin* existence of plaintiff’s mortgage ami of the fact 
that plaintiff's mortgage was for part of the purchase price, I 
hold that plaintiffs are entitled to priority hy reason of their 
vendors' lien. I do not think that the fact that ('riddle is tin- 
nominal vendor destroys sueli lien. The essential thing I con
sider under the authorities is knowledge on the part of defen
dant llarvey that plaintiffs’ mortgage represented a portion of 
the unpaid purchase-money and was given to them as the real 
vendors to secure such unpaid purchase-money. The introduc
tion of one or more names and tran sfers for conveyancing pur
poses cannot. I think, alter the real essentials of the transaction. 
The ease would he different, of course, if such introductions 
were made to perpetrate a fraud. Fraud, however, involves 
moral turpitude and I cannot, on this record, find either of the 
plaintiffs guilty of such a charge. In fact whilst something was 
said in argument under this head and whilst evidence was intro
duced which would have been entirely irrelevant except as go
ing to substantiate such contention, it. is. I think, clear that de
fendants themselves did not hope for any such finding, else 
this action would have been met hy a defence or counterclaim, 
looking to the rescinding of the whole deal instead of a record 
such as I have here presented. Nor do I think it important that 
Musgrave stated in evidence that lie relied on the mortgage 
solely to secure such unpaid purchase-money. Not being a 
lawyer lie fail to appreciate the difference between a mort
gage and a vendor’s lien. The evidence. I think, shews that 
plaintiffs regarded the mortgaged land as their security into 
whatsoever legal form such security might he cast.

Second, I think the objection that the property was at tie 
time of the giving of defendant Harvey’s mortgage vested in 
the Pier Island Syndicate, fatal to defendant’s ease. I cannot 
agree, on the evidence, that this transaction was only a trails 
1er sub modo which could lie annulled hy simply destroying tie 
deed. I think the conveyance to the Pier Island Syndicate was. 
and was intended to he, an operative, valid transfer of all tie 
«-state, legal and equitable, of the George Lloy«l Vo., Ltd.

Finally, I hold, on the evidence, that this ease falls within 
tin- principles lai«l down in Chapman v. Edwards, Hi H.V.Ii 
•TH ; and Lob Y nr v. Vort Sw< thulium Haidar Vo., 8*2 L..I 
(P.V.) 89.

Judgment for plaint iff.

9
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ZWICKER v McKAY N.S.

(Decision No. 2.) s. V.
X ora Hcotia Suprrim Court. Mvuyhvr. UiihhvII, I.om/h y, mol Hitvho . •/•/. 

hrt rin In r 13. 11113.

I. MANTKK ami NKHVAXT ( S II «' I -IS.'H—IMil XHIIKI) MAI IIIXKRY l‘HO 
JtXTIXU NKT HCRKW—VoXTRIIH TOHY XKUl.HiK.XCK.

In mi action for injury to a workman in a Haw-mill through al
leged negligence in not guarding a projecting “set screw" in the much 
inery as required by the Nova Scotia Kaetories Act. IIHH. it is not 
Hiillicient to entitle plaint ill to judgment that the jury in answer 
to questions found that the "net screw" should have lieen countersunk 
and had that Is-en done it would have been a protection, if the jury 
also answered that the accident occurred through the plaintiff'* own 
negligence.

I '/.trickrr \. ilcKug (No. I ». 11 D.L.K. 010. 47 X.S.R. 141. referml 
to. |

Action chtiming damages for injuries sustained liy plaintiff, statement 
a workmen t " by defendant as helper to another work
man xvhose duty it was to operate a circular saw in defendant’s 
mill. The injuries were alleged to have been sustained while 
olieying the orders of the latter workman and were alleged to 
be due to non-compliance on the part of the defendant with the 
provisions of the Factory Act. N.S. Acts of 1901. eh. 1.

The immediate cause of the accident was alleged to he a pro
truding set. screw or holt which caught the sleeve of plaintiff's 
eoat. drawing it into the machinery, in consequence of which 
plaintiff’s arm was severely lacerated and broken. A prior ap
peal upon which a new trial was ordered is reported, Ztrit ki r \
Mr Kay, 11 D.L.R. 616. 47 N.S. It. 144.

The cause was again tried before Sir Charles Townshend.
C.J., with a jury.

The following were questions submitted to the jury and their 
answers thereto:—

1. Did plaint iff receive injury from the defendant'* machinery in «le- 
feiubint’s mill ? A. Ye*.

2. Was the «langerons part of tin* machinery which cauited the injury 
to plaintitr as si-curely guarded a* possible? A. Ye*.

•‘i. If not, in wliut way coiihl it have Ihh-ii more *ecur«aly guarded? (No 
answer. I

4. Was the injury to tin* plaintilf caused by hi* idM-dience to or«ler* of 
•lefemlaiit's siiperintemh'Ut ? A. No.

•V Was the machinery of tin* usual and most improvtsl kind in re- 
*|M-ct to safeguards? A. Y«**.

II. Did the acciilent occur through tin- plaint ill'-, own negligence? A.
Ye*.

(Put at the mpmst of plaintilT's counsel.)
7. Should the *et screw have Is-en countersunk, and if so. would it have 

Iss-n a protection? A. Ye*.
H. Was plaint itr at the time- of the accident performing hi* ordinary 

duties a* helper to the Mwyer? A. Yes.

0645
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On tin* timlingH, judgment was entered for defendant with 
costs.

Plaintiff and the appeal was dismissed oil an equal
division of the Court.

Janus T>null, for plaintiff, appellant.
./, ,/. Pawn'. K.C., and <1. II. Vrrnou, for defendant, re

spondent.

M'Hiiivr. j. Mk.xuiiku, •!.:—I am unable to discover that any legal prin
ciple was decided on the former motion in this cause which con
trols my action now. I am therefore free to deal with the ease 
upon its own merits.

The jury oil the last trial found that the accident occurred 
through the plaintiff's own negligence. This has reference to 
the gauntlets he was wearing at the time, and the jury wen- 
told the question was intended to cover that and another aspect 
as well, and therefore they considered both.

I am far from saying that the wearing of the gauntlets was 
in itself negligence; hut I do say that the kind of gauntlets the 
plaintiff wore and the manner in which they bulged out from 
his wrists, according to his own evidence, might well be con
sidered by the jury as a very negligent act indeed.

In his evidence he described them as projecting from his 
wrists out ward four inches. That in itself was rashness ; and 
was not in the least necessary for the protection of his wrists or 
hands from splinters. It was dangerous, especially
so if. as he says, he had to put his hand over the place where tli 
set screw was revolving rapidly to do his work. This—the bulg
ing gauntlet—was the negligent act nearest to the accident, and 
hut for it the accident never would have ned. The con 

of the gauntlet was such as to invite the event which 
followed. With that very material fact present 1 do not see 
how any reasonable jury could find otherwise than this jury 
did. namely, that the injury arose from his own negligence 
With such a finding, the negligence of the defendant antecedent 
to that is of no moment.

The application should be denied.

ituwii. j. Russell, J. :—This ease was tried before the learned Chief 
Justice and the verdict for the defendant set aside on the ground 
that the effective cause of the accident was the neglect of tie 
defendant to guard the shaft and that it was not negligence on 
the part of the plaintiff to wear the gauntlet gloves of the kind 
used by him when at work.

A second trial was had before the same leam<*d Judge which 
has also resulted in a verdict for the defendant, which now 
comes In*fore the Court on a motion for a new trial. The jur\

N.S.

S. C. 
Itl :

ZxvieKl.it

McKay.
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li.is found that tin* machinery from which the plaintiff received 
his injuries was guanled as securely as " *e. They did not 
need to go so far to exculpate the defendant. The defendant 
was only obliged to guard the machinery as far as practicable. 
The answer actually given is, in view of the uncontradicted evi
dence, ohv . perverse. Even a finding that it was secured as 
far as practicable, would he a verdict against the weight of 
evidence, which shews that a projecting screw is a dangerous 
and unnecessary contrivance. All that was necessary in order 
to remove such a source of danger was to have the screws coun
tersunk. which was perfectly feasible if the collar were made a 
half an inch or so thicker.

Hut it would Ik* idle to set aside the verdict on this ground 
if the plaintiff could not recover in any event because of his 
contributory negligence. The negligence attributed to him at 
the first trial consisted iu the fact that lie wore gauntlet gloves. 
The Court before which that verdict was reviewed held that this 
fact did not, under the evidence, the plaintiff to re
cover. and I therefore think the jury, on the second trial, should 
not have been invited to find a verdict against the f on
this ground without evidence substantially different from that 
adduced on the first trial. The jury has found that the plain 
tiff, at the time of the accident, was performing his ordinary 
duties as helper to the sawyer. If lie was performing his ord
inary duties, and it was not negligent on his part to wear iraunt- 
lets, there could not, apart from a contention to be presently 
noticed, fairly Is* judgment against him on the ground of con
tributory negligence. There is a direct conflict lietween the 
plaintiff and the sawyer on the question whether | * iff had 
lieen specifically ordered to remove the obstruction in removing 
which he was injured, but there is no doubt as to the fact that 
it was his duty to remove it. It in now contended that it was 
negligent on his part to use his hands for the purpose instead 
of using a stick. If he is to be adjudged disentitled to recover 
upon so narrow a ground as this. I think there should be an ex
plicit finding on suflieient evidence dint his failure to use a stick 
was negligence, or, in the absence of such a finding, clear evid
ence to satisfy us that the finding can be sustained on this 
ground, and that the jury did not base its verdict on tin* fact 
of the gauntlet gloves having ls-en used, which this Court li.is 
already decided was not, under the evidence, suflieient to eon 
stitutc contributory negligence.

I think the verdict must In* set aside and a new trial ordered.
The English rule would enable this Court to order judgment 

for the plaintiff, hut I cannot find that we have such a rule of 
1 ourt hen. h, ti„. ewe of AUcock ▼. üe#, ; mi 1 Q.B m 
judgment was given for the defendant without setting aside a

N. S.
8. C.
1013

ZWICKKS

McKay.

lln««rll, J
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N. S. finding in favour of tin* because the order referring to
8.C.
101.1

the powers of the Court of Appeal, differing from that govern
ing the Divisional Court, enabled the Court to draw inferences

ZWICKKH

McKay.

of fact, and to give any judgment and make any order which 
ought to have been made, etc.

XVe have this rule as well hut the effect of the rule may well
KllMM.ll. J. he different here from its effect in England. There the rule 

which restricts the Court to inferences not inconsistent with 
the findings of the jury applies only to the Divisional Court. 
The rule applicable to the Court of Appeal contains no such re
striction. With us both, rules apply to the same Court and the 
effect seems to he to restrict the broader rule by tin* limitations 
contained in the narrower one. However desirable it may he 
that this Court should have the same right that the Appeal 
Court has in England to disregard the verdict of a perverse 
jury. 1 think the power is not contained in the rules of -Court 
as they now stand.

Longley, J. Longley, J. : A rapidly revolving shaft with a collar at
tached may or may not he a matter of negligence. It is a (por
tion to lie determined by a jury or by some judicial authority. 
In this case the jury have decided that it was not a matter of 

negligence and their verdict should be upheld. The charge of 
the learned Chief Justice on this point was absolutely fair and 
impartial.

It seems to me that the plaintiff also is in a serious position, 
having placed his hand in the place where it was in order to 
remove some obstruction. 1 think it was absolutely wrong for 
him to place his hand in this position, and 1 am not sure lie 
would not have been hurt with or without the collar attached to 
the revolving shaft. This matter, however, was referred to the 
jury, and the jury have answered that the plaintiff himself was 
responsible for the accident, upon sufficient evidence and upon a 
fair hearing of the ease by the learned Judge. It seems to me 
therefore impossible to disturb the verdict or to interfere in any 
way with the judgment which the learned Judge has given in 
fulfilment of said verdict.

Ritchie. J. Ritchie, J.. concurred with Ri'shell, J.

Motion refused without costs, 
on equal division.

C4B
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CHISHOLM v. JOURNEAY.
Xoca Scot in Supreme Court. Ititchic. •/. Jenittirii II. 1014.

N.S.

R. I
10111. AxxriTiEs («I—3)—Apportion mkxt—Wills. 15,1 '

When* ii will provides Hint vertu in nnnuities shall In- pa i«l "iiImmiI 
the lirst half of .InHilary in each year." and certain other of the an 
unities in two equal instalments “in eaeli year alHint the lirsl half of 
.limitary and the lirst half of duly." the annuities are to lie conipiitwl 
from the date of the testator's death.

2. Wills ill III A—731—CoNsTKvmox—“Pkrnoxai. tkrmixaiii.k axxu
TIKH," MKAXIXO OK.

Where the cessation of the “personal terminable annuities" of a will 
“through the death of the lieiiefieinries or otherwise." is n condition 
precedent to the accumulation and vesting in trustees of certain funds of 
the testator's estate to specific uses, the phrase, “personal terminable 
annuities" comprises all annuities given for life under the will.

:t. IXTKBKHT I 6 I K—44 I—WlIKN RRCOVKKAIII.K—Ux I.KltACIKH AXII AXXIT 
TIKH—AllHKXVK OK IMPKOPI.lt Ilf.I.AY—AXXI ITIKH.

In the case of an annuity arising under a will, the general rule is 
Huit interest is not allowed on arrears, in the absence of misconduct 
or improper delay on the part of those chargeable with the payment 
of the annuity.

| lli nr or v. Waite, 71 L.d. Ch. 317. specially referred to. |

Originating summons to determine certain questions aris- Statement 
ing under the last will of James Cosinan of Metegan in tin* 
county of Digliy. The value of the estate disposed of hy tin* 
will in <|Uestion was between $'2nn,()H0 and #.'100,000. The ques
tions are set out in full in the judgment of Ritchie. J.

If. Mdlish, K.C., for the trustees.
.1. K. Mil.tan, K.C., for the bénéficia ries.

Ritcuik, J. : - The first question contaiium 1 in the originating Ritchie, j. 
summons is:—

When does the lirst annual payment or instalment of the respective 
annuities payable by the said trustees to the defendants under said will 
lieeoine due and payable, and front what time do the said annuities Itegin to 
run!

The will contains the following clause :—
The foregoing annuities of one hundred dollars each shall In* paid 

alniut the lirst half of January in each year, but the annuities of over one 
hundred dollars shall In* paid in two equal instalments in each year nlsmt 
the lirst half of January and the lirst half of July.

I am of opinion that the first half of January and the first 
half of July, where the words occur in the foregoing clause, 
mean the first half of January and July next after the death 
of the testator and that, consequently, the annuities are payable 
and begin to run from that date.

The second question sets out the following clause of the 
A III
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N. S. When all the aforesaid |ienioiial (i‘riiiiliable annuities shall mise

S.C.
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through the death of the bcneficiarica or otherwise, the hiiiii of the ue 
cumulated funds of my enta to shall then he divided into two ci|iml parts, 
and one of hiicIi parts shall he paid and handed over hy my said trustee-

t II INIIOI.M

loVHNKAY.

to three other trustees who shall he appointed hy the Roman t'atliolie 
llishop of Kaplioe in the county of Donegal, Ireland, to hold and mamiL"- 
the fuml so to he paid over to them.

1 'ndcr this clause, directions arc requested as to which of the 
annuities and annuitants previously mentioned in said will tin 
comprised within the expression or words “personal terminable 
annuities.”

1 am of opinion that those annuities which are hy the will 
and codicil given for life are comprised within the expression 
or “personal terminable annuities.”

The originating summons asked the further question :—
When, if at all. will annuities other than personal terminable anion 

ties terminate?

Hut il was agreed at the hearing that it was not neeessar.x 
at the present time to consider this question.

The third question contained in the summons is as to tin 
amount of the remuneration which the trustees are entitled to

1 decide that the trustees are now i d to he paid out
of the corpus of the estate the sum of $4,f>(M) and that hereafter, 
and until the further order of the Court or a Judge, they aiv 
entitled to he paid out of the income $600 per annum in full 
of remuneration as trustees.

Assuming that the remuneration he divided equally, this will 
he $1,000 for each trustee now, and $200 yearly to each truste, 
while performing the duties of trustee, or until a change in tin 
remuneration may he ordered. Hut the division of the remunei 
at ion is, I suppose, a matter for the trustees. I do not decide 
anything about that. The hulk of the estate is in stocks and 
hank shares. This is not the kind of investment necessary foi 
trust funds, hut the will provides that these investments should 
stand. If the matter ended there 1 would fix the remuneration 
at a much lower figure. There is. however, a codicil which 1 
think shews that the testator had < d his mind in regal
to these investments and that it was his intention that the trus
tees should sell out the stocks and slianw when the market wa> 
favourable and re invest in securities recognized by law as suit 
able for trust investments. I have also taken into considérâtim 
that the trust will live longer than the trustees, and as the estai 
increases in amount, the labour and responsibility in connect ion 
with its administration will also increase. Hut the remunerati * 
will not increase unless the Court or a Judge should so order.

The summons was amended at the hearing by adding tli 
following question:—

I* intercut payable on arrear* of nnmiitie* ami if no at what rate

99
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J iiin of opinion that interest is not payable. In the case of N. s. 
an annuity arising under n will the general rule is that interest 
is not allowed on arrears. It may be allowed where there is mis- j
conduct or improper delay on the part, of those chargeable with -----
the payment of the annuity. There is nothing of that kind Oiibiioi.m 
here : Mutcoe v. Waite, 71 L.J. Ch. .'147. Joubxmy

The summons was further amended by adding the Bishop of 
Haphoe, Ireland, as a party defendant, and lie was represented ttltcb,e'J' 
by Mr. Meagher.

th ili r an ordinfilf/.

McCAWLEY v. ALBERT. N S.
Vora Scotia Supreme (’uni t. Meagher, Uu suell. ii ml llrgnihile, .1.1. ^ ,,

January 14, 1014. ^

I. Nkw trial ( * II—6)—-Dismissal ok action—IMu i.iaiiii.ity ok tkmi
MONY—MaLANCINO OK l‘KMIA III LINKS.

On appeal from the ilihinissitl of the action hy the trial jmlgv oil 
the ground that the wUiichhch on both sides were unworthy of ered 
cnee, the appellate court max grant a new trial if it appears that the 
trial judge made no attempt to weigh the evidence and to lialance the 
probabilities of the ease in connection with its attendant circinn

Ai*i»kal hy plaintiff from the judgment of Longlev, .1.. dis- Statement 
missing the action brought hy plaintiff as oflicial assignee in an I 
for the county of Cape Breton, on behalf of creditors, to set 
aside as fraudulent and made with intent to prejudice, hinder 
and delay creditors certain transfers of goods made hy the de 
fendants Hyman and d. A. Albert to the defendant S. Marshall 
and another. Also for a declaration that plaintiff was entitled 
to the possesion, custody and control of moneys owing hy the 
defendant Marshall to the defendants Albert. Also a declara
tion that plaintiff was entitled to the possession, custody and 
control of a certain mortgage given hy the defendant Marshall 
to the defendant J. A. Albert in payment for goods in ques-

Thc action was dismissed on the sole ground that there was 
no evidence on which the learned trial Judge could decide one 
way or the other, the evidence of witnesses called on behalf 
of both plaintiff and defendant lieing unworthy of credence.

The appeal was allowed.
(I. S. Iforrinfitm, for the
II. Mdlish, K.(\. and ./. McXiil, for the defendants Albert.
W. F. O’Connor, K.V., for the defendant Marshall.

Meagher, J. :—There has been a mistrial. The learned Judge xir»*i,rr j. 
should have taken into consideration the circumstances of the

32—1ft D I B.
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N. S. (Nisc. The iippval will lie allowed and a new trial ordered, costs
8. C.
1M4

to abide the event of the new trial.
Ih'SKELL, J. :—I do not consider it possible that justice van

McCawi.ky he done to the parties in this case without a careful analysis of 
the evidence by a Judge who has heard and seen the witnesses. 
The learned trial Judge has made no attempt to weigh the evid-

IIiimpII, J. ence and were we to undertake such a task we should do so at 
the disadvantage that 1 have suggested. There is much to raise 
the suspicion that goods to a large amount were transferred to 
Marshall and notes and other security taken for their value to 
a brother of the insolvent with a view of thus throwing an 
anchor to windward in the contemplated event of insolvency, 
and without any consideration money from the brother. 1 have 
little doubt that it would be possible if the case should be re 
tried to come to a conclusion one way or other that would enable 
judgment to be given for either plaintiff or defendant on tie 
balance of probabilities.

Inasmuch as the ease impresses me with at least a strong 
suspicion that the plaintiff should recover 1 could not agree to 
affirm a judgment for the defendant. Neither would I be eon 
tent to reverse the judgment of the trial Judge without having 
the assistance that would Is- afforded by an analysis of the evid 
cnee by the Judge who has heard the witnesses.

Drysdele, J. Dkysoai.k, J.. concurred in the result.

Xew trial ordered.

QUE. HEBERT v. CLOUATRE
( Decision No. 2. i

C. It.
11)14 (Jnclnc ('unit of Itcricir, District of Mont mil. Tel Her, Itcl.oriinicr. im 

tlrcenshichls, .HI. January 30, 1014.

1. .Ii imiiKNT (I VII V—282)—Hklikk auainnt—Opposition vnokh Qi i
line 1‘KACTici}—Action to ax mi. makkiau-;.

A default judgment obtained liy (lie husband ill the Qtieliee Slip 
eriur Court fur annulment of his marriage may legally lie abandon-- 
liy him oil an opposition filed by the wife on her own la-half and 
tierce opposition filed by her as tutrix to the infant child of the mai 
huge; upon the filing of tin- désistement and its acceptance by the wit-1 
by insvrihing for judgment thereon ami obtaining acte thereof, Un
original judgment ceased to exist, where no allirmative declaration 
as to the wife's status was asked by the oppositions and nothing xx 
thereby claimed, further than the cancellation of the original jml

[Hébert V. (Uouâtre, 0 D.L.H. 411. 41 Que. S.C. 241, reversed 
other grounds. 1

2. Mabbiacik ( | IV A—60)—Annulment okckkk—Abandonment-—Qmn
MABKIAUE LAWN.

It is not against public jHilicy to permit a husband who has obtain- 1 
a default judgment declaring his marriage annulled, to formal!}
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nhiimton the ditTw on it* iH-ing nttucknl in o|i|N>*ition |»r«*•«•«•«Iing« 
ullvging fraud, umliu- influence, «ml t lin-at* l*y tin- Iiii-ImikI «ml utliei* 
which had induced the wife not to defend the action.

|Hébert v. Clouât rr, ll D.L.It. 411. 41 Que. S.C. 241. reversed, on 
other ground*.]

A l *i*eal by i mu? nipt ion in review on In-half of plaintiff from 
the judgment of the Superior Court, Charhonncau. .1.. February 
22. 1912, tlfbrrt v. Clouâtrc (No. 1). (i D L.R. 411. 41 Quo. S.C. 
249. 10 K.L.K. .'Wfi. hh to the regularity of a désistement ir 
ahandonmeiit by the husltand in “opposition” proceedings of a 
judgment annulling a marriage.

The judgment Im*Iow had prnei-cded upon a trial of the 
“opposition” filed by the wife, ami a “tierce opposition” on 
Ik-half of the infant child of the marriage to declare invalid a 
default judgment entered in the husband's suit for annulment, 
anil had disallowed a preliminary objection then taken, that 
there was no cause to try by reason of the d/sixti mint filed bv 
the husband and its formal acceptance by the wife by taking 

acte” thereof—inscribing for judgment, and taking a déclara 
tion of discontinuance from the prothonotnry.

The present appeal was allowed on the ground that such 
preliminary objection was valid, and, without dealing with the 
“considérants” of Chnrhonncau, J., ils to the validity of the 
marriage, the Court holds that the husband's désiste nunt or 
ahandonmeiit of the judgment decreeing its annulment, placed 
it heyond the power of the Court to further pronounce on its 
validity in the “opposition” proceedings.

I. ./. Lefebvre, for plaintiff, appellant ; Paul St. Germain, 
K.C.. counsel.

C. V. Cousins, for defendant, respondent; Arnold Wain- 
irriffht, counsel.

The judgment of the Court of Review was delivered by 
Ukeenhiiields, J.;—Hy his demand the plaintiff (Hébert) 

alleges the invalidity of the marriage. The defendant, for some 
reason or another, did not sec fit to contest that demand, and a 
judgment was tendered by default against her. She. appar
ently. was dissatisfied with that judgment, and convinced that 
it was. as she states, rendered contrary to law, she put lier pre
tension before the Court in the form of two oppositions, which 
oppositions the plaintiff contested.

All the defendant asked was the annulment or cancellation 
of that judgment. She did not ask for any affirmative declara
tion as to her status.

The plaintiff, having, apparently, changed his mind, and 
having come to the conclusion that the judgment was contrary 
to law. and should Is- annulled, desisted from his demand, with

QUE.

C. R.
11)14

IIehkht

t’l.OUATRK.

Statement

Orerathield*. J.
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VUE. costs. The opposant accepted that desist ment in the most formal 
c R manner, by herself inscribing for a nent upon the plain -
1914 till's discontinuance, and she obtained a declaration from the

prothonotary, lnd'ore whom she had inscribed the matter lie 
Hkiikrt was her choice as a forum—that act had been granted, and that 

Vt.oi xtri:. the plaintiff’s action was discontinued. She clearly obtained 
---- - all she asked or sought by her opposition.

There is now no judgment declaring her marriage invalid, 
but she says it was beyond the power of the plaintiff to desist 
from that judgment on his demand. I cannot accept that view.

It is certainly not against order for a huslmnd to desist from 
a demand asking for the cancellation or annulment of his mar
riage : public order looks to the maintenance of the marriage 
tie. and not to its annulment, and if the husband, who has at 
tacked the validity of his marriage, changes his mind, and de
cides that his demand is not well founded, surely it is not 
against public order or beyond his power to state that he has 
been mistaken, and has no ground upon which to attack his mar 
riage, and abandons such attack.

I am of the opinion that when the defendant tiled an in 
script ion for judgment ex parti on December (i. 1911. there was 
no question at issue between the parties upon which a Court 
could proceed to render judgment.

It was urged by plaintiff’s counsel that the proceedings in 
any event were irregular. The inscription was for judgment 
#./• parti, and, notwithstanding that inscription for judgment, 
the opposant proceeded to examine witnesses.

It is possibly an irregularity which might in itself entail tin 
sending of the record back for proper proceedings, but my de
cision is in no way influenced by this slight and technical irregu 
larity. The plaintiff's counsel were present in Court, and 
relying on their objections—not as to the form of the inscrip 
tions—withdrew from the Court, and I am satisfied that had tin 
inscriptions read “for proof” instead of “for judgment." in 
like manner their withdrawal would have taken place. Coming 
to the conclusion that there was nothing in issue between fit- 
parties calling for adjudication on February 22. 1911. the dab 
when Mr. Justice Charbonneau rendered judgment. I should 
declare that the judgment and the demand of the plaintiff wen 
effectively discontinued, and that, however valuable the can 
fully-prepared opinion of Mr. Justice Charbonneau may be. b 
is not a judgment from the Court.

Appeal all out 11

2
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REX ». COOK; Re DENNIS and McCURDY. N. S.

X'oni Scotia Supreme Court. Sir Chur ten Toirnshnul, C.J.. ««#/ Mraylier. 8. C. 
ItiiHHrll. Lonylcy, Itrymlalc, a ml Ititchir. JJ. January 17. IWI4. 1014

I. ( OMKMIT ( < 11—HU—I'HOI-KIM HI AkHUAVITK—SKKVK'K OX RKHIHXI»-

Iii Iniim-liing a motion for an attavliim-nt for vmitvmiit again»! tliv 
imhlislivr of allvgvil pivjuilii'ial comment s on u criminal cn*v |M‘inliiig 
livforv a magistrate. vopiv» of tin- ulliilnvit* in aiip|iort must In- served 
on tin- n-sponili-ni with tin- notice of tin- motion for a writ of attach

Aim'Uvathin lo tin* Supreme Court for tin order directing statement 
ti n« i calling upon the iihove-ntmied William Demi in and William 
li. McCurdy to shew cause why a writ of attachment should not 
issue against them for contempt of Court in the above cause in 
respect to the publication by the said William Dennis and Wil
liam R. McCurdy of certain articles relating to the cause of 
Tin Kina v. Kthranl Cook, appearing in the Halifax Herald 
under dates of January b and 12. 1914. upon the grounds that 
the articles had reference to a cause pending before a stipendiary 
magistrate for the county of Halifax for the purpose of prelimin
ary examination, and were calculated to prejudice the fair trial 
of said cause before a Judge and jury, and because said articles 
did not purport to be reports of evidence taken on oath in 
Court, but were simply hearsay references to alleged facts which 
might or might not be proved.

The application was dismissed.
.1. (I. Morrison, K.C., in support of application.
II. Mtllish, K.C.. took the preliminary objeotion that the 

atlidavits on which the motion was made had not been served 
with the notice of motion. This was a fatal objection : Austin 
v. Ih rtrum, 23 X.8.R. 379 ; Nova Scotia Crown Rules, O. 2.">, rule 
193. The notice was not for an order nisi but to shew cause.

Sir f ii.vrlks Townsiiend, C.J.:—We are all of opinion that Toî£ehiüd!aj. 
the objection must prevail and that the motion cannot be heard.
You must give notice of motion and serve the affidavits on which 
you propose to move. The present application is dismissed.

/Ippliration dismissal.
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ALTA. CHOWN HARDWARE CO. Ltd v. DELICATESSEN Ltd.

8.C.
1014

Alberta Nuprrmc Court, Heck, 1. •lanuarp 23, 1014.

1. COKHIKATIONH AND VOMPANIKN (4 VI A—313)—Vol.l NTAHY HINDI Mill’
\i III 111 x I’UWKM \ M' nil.II i - Ml LIQt'IDATOa ................. .. Ol

ANHKTH.
Tin* liquidator of a company which i* lieing voluntarily won ml up 

miller the Companies Winding up Ordinance. N.W.T. 1003. eh. III. 
nee. 22. nniv lie granted a *lay of proceeding* in an action again*! 
the compati;. and a garni*hee *11111111011* i**ued before judgment max 
lie di*charged *0 that the money attached thereby can lie paid to the 
liquidator for distribution pari pansu among all creditor*, where by 
Htatute other creditor* might come in and share in the garni*licc 
proceeding*; but the attaching creditor may !*• given hi* co*t* a* a 
preferential claim.

Statement Application by tin* liquidator of n company In ing volun 
tarilv wound up to stay proceedings in tin action and to have 
tlic money attached by a garnishee summons issued Indore judg 
ment, |wid to him for the benefit, of the creditors generally.

The ap|dieation was granted.
II. If. Milner, for plaintiff.
II. Pratt, for liquidator.

Beck, J. Beck, «1. :—This is an application by the liquidator of the 
defendant company under voluntary winding-up proceedings 
in pursuance of the Companies Winding-up Ordinance, eh. 
111. of 190.1, to stay proceedings in the action and to discharge 
a garnishee summons issued before judgment at the instance of 
the plaintiff against the Bank of British North America, and 
for an order that the moneys attached he paid to the liquidator

By nee. 7. clause 2 of the Act, it is provided that, “subject to 
the provisions of see. 10 hereof” (which gives a preference to 
certain wages and salaries).
the property of the company *luill l*> applied in *ati*f«vtion of it* I in 
bilitie* pari pannu.

By see. 22 it is provided that.
The liquidator* . . . may apply to the Court to determine aux qm-
lion ari*iiig in the matter of the winding up; or to exercine all or aux of 
the power* following; and the Court, if *ati*lied that the determination 
of the querttion or the nspiired e\erei*e of the (Miner will Iw ju*t and l*-m- 
licial. may accede wholly or partially to the application on *tieh term* and 
Nubjeet to Httrli condition* a* the Court think* lit; or it max make *ueh 
other order on the application a* the Court think* ju*t. . . .

131 The Court may make an order that no action or other proceeding* 
«hull l*e proceeded with or commenced again*! the company except with the 
leave of the Court, and *ubject to *uch term* a* the Court may impo*e.

The position taken on the part of the liquidator is that lb' 
policy of the Winding tip Act the law generally as indi
rated. ».(/., by the Dominion Winding up Act. the Assignments^
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Act, tin* Creditor»’ Relief Act, and the provisions of tin* Trustee 
Act aa to tin* payment of tin* dehta of a »l»*»*»*aa»*»l peraon ia equal
ity among all mvditors and that tin* Court, under tin* proviaiona 
of tin* Winding-up Ordinance quoted, has power, and ought to 
«•x»*n*ise it. to prevent tin* plaintiff from obtaining a preference 
over tin* other creditor»*. 1 think this view is the correct one.

By virtue of the (Dominion) Winding-up Act (R.S.C. 190H. 
i*h. 144), a»*e. (i. any creditor of tin* company could now apply 
to bring tin* company iiinlcr tin* operation of that Act. If this 
were done tin* plaintiff's garnialn*»* aummona would lx* ineffective 
to pr»‘»i*rve any lien or privilege tin* plaintiff would otherwise 
have (nee. 84).

If the company wen* to make a general aaaignment for tile 
lieiieftt of its emlitora, aa it ia at liberty to do. tin* aaaignment 
would rein 1er tin* garnishee summons ineffective - tin* Assign 
ment» Act. eh. li of 1907. »t*e. 8).

Tin* plaintiff's garnishee proceedings in any case enure to 
the benefit of all other creditors who either become execution 
creditors or have their claims certified within a certain limit of 
time « the Creditors’ Relief Act. ell. 4 of Stats. Alberta 1910. 
secs. 4 i / st </. ).

Inasmuch as tin* policy of the Court, aa shewn by the Kng- 
lisli decisions, ia to favour a voluntary winding-up. and inas
much aa by the adoption of any one of tin*»»* inodes of procedure 
the creditors generally can become entitled to share proportion 
ately with the plaintiff in the fund garnisheed. I think it inex
pedieiit that the extra coats of any such pro*....dings should he
incurred to bring this about when the same result can lx* ac
complished by my making the order asked for on this applica
tion which, therefore. I think is a just and beneficial exercise 
of the power vested ill the Court.

As the plaintiff commenced his action before the winding up 
proceeding» lie is entitled to have his costs of the action added 
to Ida claim. I think the present application was as well as tin* 
plaintiff’s opposition to it—in the apparent alwenee of any 
direct authority upon the point, entirely justified, and the costs 
of both parties should lx* paid as a preferred claim out of the 
assets of the estate.

The order will therefore lx* that the proceeding* in the action 
hv stayed ; that the plaintiff lx* entitled to add to his debt as a 
• laiin against the assets of the company, his costs of action; 
that the moneys attached by the plaintiff's garnishee summons 
I" paid to the liquidator; that the easts of both parties to this 
ipplication lx* taxed and lx* paid by the liquidator as a preferred

ALTA.

8. C. 
lull

II worn MU

ini i< \ns 

Ltd.
Recfc. J.

Ordi r tumnlintfly.
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MAN BRK "KMAN v. COLD WELL RURAL MUNICIPALITY

K. B
1014

Manitoba Khifi’n Hi ndi. Halt, ./. January 29, 1014.
1. OHIlKHM <f IK—415)—KckaI. Ml XICIHAI.ITIKH—Co.NTKHT OK TITLE To 

ornrK—('oi'xcii.i.ok'h ijcxotii ok dim.
Nit. 71 of the Milliilului Mtilli«‘i|»u 1 Act. ll.K.M. 1002. I'll. 110. M» 

imivmlvil hy Statute* 1000. vh. ,15. *ec. 15, relating to tin* drawing 
of lot a in a new rural munieipnlily liy the councillor* nflWted to dr 
tcrniinc which councillor» -hull nit for two yearn ami which for one 
year re*pirtivcly on or la-fore January .11, i* merely ilirectory, ami a 
drawing of lut a on March |o. i* a wiillicient coni|iliance with the *ec 
t ion* referred to.

8ta tement Action against a ruritl municipality vluiitting a declaration 
that |»l<iiiitill* whh duly ehs-ted a councillor and was entitled to 
hold office until Deeemlier ."11. 1914.

Judgnieiit whh given for plaintiIT.
//. 1’. Hudson, and II. K. Swift, for plaintilf.
K. /'. (laHand, for municipality and Magnusson.
•/. S. Ilottf/lt, K.C.. for Monkinan.

(•alt, .f,This action is brought by the plaintilf against 
the rural municipality of Coldwell, A. Magmisson, seeretar\ 
treasurer of said municipality, and Thomas Monkinan. reev« 
of sai«l municipality, claiming lia declaration that the plain 
tilf was duly elected as councillor for ward 2 of said muniei 
pality in DccciiiInt, 191*2, and that lie is entithsl to act as such 
up to Divemher 21, 1914; <2) an injunction rest raining the dr 
tendants, their officers, servants and agents from holding a new 
election for wards Nos. 2 and 4 of Haiti municipality, etc.

An injunction was granted on January 22. in accordance 
with the plaintiff's prayer for relief, reserving to the defendant - 
the right to move at any time lo dissolve sait! injunction. Ac 
eortlingly. to-day a motion is made on behalf of the defendant 
Thomas Monkinan to dissolve the said injunction. All parti.> 
were represented, and it was agreed by counsel that the motion 
should he turned into a motion for judgment.

The main question at issue depends upon the interpretation 
to he given to sec. 71 of the Municipal Act as amended hy eh
25. sec. 15, of the statutes of 1909.

The municipality of i 'oldwell was incorporated in the year 
1912, and they held their first election in Deeemlier of that year 
when four councillors were elected for wards 1, 2. 2 and 4, tin 
plaintiff having tieen elected to represent ward 2 and one John 
I’oplcwcll to represent ward 4.

.Section 15 (o), eh. 25. reads as follows :—
In the cane of a town, village or rural municipality where there are 

n • ward division*, and the councillor* are elected at large, and in the case 
of a town, village or rural municipality where the mendiera of the council
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thereof an- elected by ward», and there in only one councillor for each 
ward, then at the llr*t annual municipal election hereafter, one-half of 
the memlier* of the council Iexclunivc of the mayor or reeve, a* the case 
max In-, who. in all cane*, shall In* elected annually i shall hold office for 
two years and the remaining one--half of the nieinls-rs of the council shall 
hold office for one year, and it shall Is- determined by lot between the 
councillors nllWtcd. Iiefurc •laiinan 31. which of them shall hold office for 
two years and which shall hold office for one year. Said determination 
In lot shall take place at a council im-cting and shall Is- entered on the 
minutes of the council. In case any councillor dies or vacates or forfeits 
his seat Is-fore the expiration of his term his successor shall hold office 
for the remainder of the term. In siilM«s|tieiit elections councillors shall 
In- elected for a two-vear term.

MAN.

K. B. 
11114

Hkhkmax

(dl.OWI.I.I.

It appears Iiv the affidavits filed that tin* m*eessity for draw 
ings lots lieforv January .11, in order to ascertain which two of 
the counvillorM should hold office for two years and which for 
one. was overlooked by the members of the eouneil of this new 
municipality at their first meeting in the month of January. 
The plaintiff says that at the time of holding the said meeting 
he was not aware that it was neeessary or required by the Muni
cipal Aet to draw lots prior to January 31 for the purpose 
aforesaid, and t-lle point was not raised at the said meeting 
Then lie says that at the next regular meeting of said eouneil 
in the month of February. 1013. the question of so eleeting as 
aforesaid was brought up and the reeve then said that the mat
ter was only a technical one and could In- attended to at any 
time, and in the press of business, of which there was a great 
volume, the matter was overlooked, and the same was not again 
referred to at that meeting. The councillors, however, on March 
in. drew lots, and in the result the plaintiff’ and John Poplcxvcll 
were appointed to hold office for two years and this result was 
duly entered up in the minute hook of the municipality.

No question was raised as to the validity of them* proceed 
mgs during the year 1f>13. hut on the contrary, in Decemlicr. all 
election was held in wards 1 ami 3 on the assumption that wards 
2 and 4 were already properly tilled for the coming year.

The defendant- Monknuin was elected reeve for this present 
year. At a meeting held on January ti. 1!M4. the plaintiff* and 
Voplcwell ami the txvo new councillors wore sxvorn in for the 
year, hut subsequently, at the same meeting, the new reeve ob
jected to the status of the plaintiff* and Poplcwcll upon the 
ground that, as the vouncillors for 1!H3 had not drawn lots he- 
fore January 31 of that year, it was incompetent for them to 
do so at any later date, ami consequently the plaintiff* and said 
Poplcwcll had no right to sit as councillors, and thereupon the 
defendant Monkman issued a warrant for nominations and a 
new election of councillors for xvards 2 and 4.

The nominations took place on January 20. when one Alfred
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MAN. King wan nominated for ward 2. The defendant Monkman 
K«.v* thereupon said King was declared elected ; but the

1914 plaintiff says that no declaration of election has yet taken place.
— As regards ward 4. tile said John I’oplewell and It. D. Russell 

Mmx'kmw wm. nominated and the election is to take place on February 
coidwki.i. If the plaintiff and Poplewell can be said to have been duly

ItrsAi. sehrted as councillors for two years, it is admitted that this at
euiiTY tempt to supply their places in wards 2 and 4 would be nuga
— tory.

o«n.j. The Municipal Act does not throw any light on the reason
for fixing January 21 as the date on or before which the draw
ing of lots prescribed by s<*c. 15 («) is to take place, and none of 
the counsel before me could suggest any reason. It seems rea
sonable to infer that the object of the Legislature in providing 
that two councillors should hold office for one year and two for 
two years was to provide that, durii.g each year, at least two 
members of the council would have had the experience of tin 
year before as regards current business and other details of 
their duties.

Mr. Hough, on liehalf of the defendant Monkman. argues 
that the language of the statute is obligatory where it says, 
nml it shall In- determined liy lot lietween tin* councillor* affected In- 
fore January .11, which of them shall hold olliee for two year* mid which 
shall hold olliee for one year.

It is urged that appointments such as this merely relate to 
the authority and privilege of the parties affected, and that in 
such cases statutory conditions are always held to be imperative

(hi the other hand. Mr. 11. V. Hudson points out that if 
the above provisions Is* read as imperative the very object of 
the statute in securing the experience of one half of the coun
cillors will be defeated, because after the first year all eoun 
ci I lors are to hold office for two years.

The following references to the law as stated by Kndlich 
on the Interpretation of Statutes, p. 612, may be usefully n* 
ferred to:—

Hut the question is in the miiin governed hy consideration** of conveiii 
cnee mid justice, mid when uullificntioii would involve general lneonveni 
enee tor great public mischief ) or injiiHticc to inniN-ent |N-r*on*. or ml van 
lage to those guilt\ of the neglect. without promoting the real aim and oh 
jeet of the enactment, such tin intention is not to In- attributed to tin- 
Legislature. In the lirst place, a strong line of distinction may Is- drawn 
Is'tweeii cases where the prescriptions of the Act affect the |»erforniHie*c 
of a duty, and where they relate to a privilege or jaiwer. Where powers 
or rights are granted, with a direction that certain regulation* or forma I i 
ties shall Is* complied with, it seems neither unjust nor inconvenient to 
exact a rigorous observance of them a* essential to the acquisition of tla- 
right or authority conferred ; and it is therefore probable that such wa* 
the intention of the legislature. But when a public duty is ini|»o*ed. and
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the statute millin'* that it shall Im- per'funned in a certain manner, or 
within a certain time, or under other speeilleil condition*, such presi-rip 
tiona may well Ik* regarded as intended to Is* directory only, when injustice 
or inconvenience to others who have no control over those exercising the 
duty, would result, if such re«|uiremcnts were essential and imperative.

From Maxwell on Statutes. 5th e<|„ I extract the fol
lowing statements, p. (108:—

On the other hand, where the prescriptions of a statute relate to the 
performance of a public duty; and to affect with invalidity acts done in 
neglect of them would work serious general inconvenience or injustice 
to persons who have no control over those intrusted with the duty, with 
mit promoting the essential aims of the legislature; they si-em to lie 
generally understood as mere instructions for the guidance and govern
ment of those on whom the duty is imposed, or, in other words, a* direr 
tory only.

IV till. Though 4.'I Kliz. cli. 2 requires that overseers of the poor shall 
1st appointed yearly in Kaster week, they may lawfully Is* appointed at 
any other time of the year. . . . So. the regulations for the conduct of elec 
tions under the Itallot Act are so far directory only, that an election i- 
not invalidated hv the non observance of them, unless the non-observance 
was of a character contrary to the principle of the Act. or might have 
affected the result of the election.

I\ lilt. On the same general ground, the acts of aldermen who had 
Ihs'u in ollice for several years without re-election, were held valid until 
their successors were appointed ; the provision that they should Is- elected 
annually Isdug regarded as directory only.

In tin* present intitHiicv, tin* electors of the municipality of 
I oldwell elected four councillors with tile knowledge that two 
of them would serve for one year and two for two years. When 
the drawing of lots took place on March 10. no objection was 
raised by the two councillors thus selected to act for one year 
only, and no objection was raised by any other ratepayers in 
the municipality, hut it was assumed that everything was re 
gular and two new councillors were elected in Decemlier. In 
fact the only person who seems to have objected or complained 
in any way rwptrting the position of tin- plaintiff and John 
Poplewell is the defendant Monkman. As a result of his ob
jection the prix....dings of the municipality have been thrown
into confusion, considerable expense has already been gone to, 
and litigation is threatened by those who are affected by the 
situation as it now stands.

No reason has been suggested, and I can see none, why Janu
ary J1 was mentioned in the Act. as a day on or liefore which 
the drawing of lots should take place. If the view entertained 
by the defendant Monkman lie correct and the plaintiff and 
Voplewell are debarred from holding office, the apparent object 
of the statute in having two councillors of at least a year's ex 
perience in every council will lie frustrated. This situation

MAN.

K. ». 
1914

( HI IIWKI.I
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’«AN. would doubtless call cither for settlement. by litigation, or by
K. B
1014

appealing to tin* Legislature.
For all these reasons I consider that the language of tin

Bkhckman

Coi.DWKLI.

statute with regard to the drawing of lots on or before Janu
ary 31 is merely directory, and that it was sufficiently com
plied with on March 10.

Another question was raised by Mr. Hough in respi*ct to a 
contract for lumber, amounting to about #31, in which it was 
said that the plaintiff was interested. This occurred some time
last summer, when a small amount of lumber was required for 
immediate use by the municipality, and was ordered by one of 
the councillors in his own name. 1 think this objection has been 
completely answered by the explanation given of it by tie 
plaintiff.

The motion to dissolve the injunction, having, by consent 
of counsel, been turned into a motion for judgment. 1 direct that 
judgment be entered accordingly in favour of the plaintiff.

As regards the question of costs, it appears that the defen 
tlant Moukmaii, who alone is moving against the injunction, 
made inquiries respecting the meaning of the Act, and was 
advised by a Government official that the plaintiff had no right 
to retain his seat. Certainly, the plaintiff and the other three 
councillors were blame worthy in not acquainting themselves 
more fully with the directions in the Act, and to a certain ex
tent the plaintiff has thereby brought this trouble on himself 
The defendant municipality and the defendant Magnusson ap
pear by counsel, but all they desire is that the deadlock which 
at present exists may he removed. 1 therefore make no order 
as to costs.

Jiulumait fur plaintiff.

MAN MATHESON v. KELLY

8.C.
1014

( Decision No. 2. i
Manitoba Supreme Court. .Mother», C.J.K.H. January 24. Ill 14.

1 < OKTN I | 1 —pH—IIlKVKmON IN UIVINII UK KHl NI.NU — AWAMDI.N-
AO A IN HT MCCCKHHHI. I-AKTY—tXTKlK AND IN CALLED KOK Is

When* « phiintiir net* mil various allegation* amt claim* which at 
the trial are either fmiliil till!rile or are not proceeded with, the gen 
eral coat* of the action will lie given against him. although successful 
so» to a portion of hi* claim, the principle la-ing. that where matter* in 
controversy are capable of being *plit into separate head*, each in 
volving a digèrent cla*s of evidence, the maxim upplie* that lie who 
lose* shall pay. although they may not constitute "issue*" in tin- 
pleader’s sense.

f Whitmore v. tt’Keilly, |IPI16| 2 Ir. K.R. .357; For» 1er v. Faruuh.i 
IIH1I.1] 1 K.B. 5<14. followed. 1

Statement Disposition of the question of costs reserved for further or 
<ler on the decision of Mathemn v. Ktlli/, 15 D.L.R. 359.
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IV. //. Trueman, for plaint iff.
/. Fitblaelo, K.V.. for defendants.
Matiikrs, C.J.K.B. : Wlii'ii delivering judgment in this ac

tion, Matin sim v. Kelly, 15 D.L.R. 359, 1 reserved the disposition 
of the costs.

The plaintitV succeeded upon the single point that the 
amendment which the Winnipeg drain Exchange Association 
made to by-law 111 on August 23, was too wide, in that it for
bade members, under penalty, from becoming employees of any 
company that did not carry on business in accordance with 
grain exchange rules. There were a immlier of other matters 
controverted in the action on all of which the decision went 
against the plaintiff.

In the first place, the plaintiff applied for and obtained an 
interim injunction on the ground that when the amendment re 

rred to was being considered by the grain exchange, lie had 
been assured that it would only be enforced against, a inenibi r 
who was actively making use of his membership privileges for 
the benefit of his employer. At the trial he abandoned that 
position, but in the meantime the defendants had gone to a lot 
of expense for the purpose of meeting the plaintiff's allegation 
on that point.

Then, again, there was a lot of controversy as to whether 
or not the plaintiff had as a fact made use of his privileges as 
a member of the grain exchange for the lienefit of his employers. 
That controversy was decided against him.

In his claim lie alleged that the charge brought against him 
was brought falsely and maliciously. At the trial he admitted 
that that was not so.

By his pleading the plaintiff made n general attack upon 
the exchange’s commission rule. At the trial no controversy 
arose upon that point, but the defendants were put to expense 
by reason of that claim having been put forward.

The plaintiff' also alleged that lie had suffered damage, in 
par. 34 of his statement of claim, and claimed $10,000 damages, 
in par. 4 of the prayer for relief.

In all these matters the plaintiff* either offered no evidence 
to support his allegation or the fact was decided against him.

It is now quite clear that under rule 031 a successful plain
tiff may be ordered to pay costs : Whit mon v. O’Reilly, [19001 
2 Ir. K.B. 357. As stated by Lord Justice Bowen in Forster 
v. Farquhar, 118931 1 K.B. 504, at 568:—

Although he Im* won the action lie may have succeeded only u|mui u 
portion of hi* claim under circumstance* which make it more reasonable 
that he should bear the expense of litigating the remainder than that it 
should fall on his opponent. The point in not merely whether the liti
gant has been oppressive in the way lie waged hi* suit or prosecuted hi*
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deffiMM*. Imt whether it would In* just to make the other aide pay. We enn 
«••t no nearer to it perfect test tliitn the iu<|uiry whether it would he 
more fair, ns In-tween the parties, that some exception should In* made in 
the «pci* in I instance to the rule that the costs should follow u|miii success.

In that cast* the plaintiIV had sued for damage for the breach 
ol a contract to put the drainage of a house in good condition 
ami a verdict went for the plaintiff. The plaintiff, however, had 
claimed as special damage, certain items in nwpect of expenses 
incurred in consequence of an illness that broke out in his 
family. lie did not make the claim oppressively or vexatiouslv. 
hut acted upon the opinion of his medical man that such illness 
was occasioned by defective drainage. A good deal of expense 
was gone to by the defendant in meeting that claim of special 
damage, and. as a result, the jury found against the plaintiff 
The question was whether the plaintiff could be compelled to 
pay the costs incurred under that head of controversy.

It was objected that it was not an issue which had been de 
eided in the defendant’s favour. In answer to that. Lord Jus
tice Itowen said, at 570:—

'Hu* real controversy iu the pre*ent action wiih a* to the da magi* mif 
fared and the question as to damage, though not an issue in the pleader’s 
sense of the word, was a matter in controversy, and one which could lie 
'I'bt up into separate heads, each involving a different class of evidence 
tor all purposes of justice these separate heads of controversy were differ 
ent issues though not different issues, nor even issues at all in the sense 
in which pleaders use the term. Why should the defendant, whose defence 
has succeeded mi the most expensive and most important of these heads 
of controversy. Is*ar the coat of litigating it if by making a special order 
as to costs the Judge could apply distributive!)- to these heads of con 
troveisy the maxim that lie who loses pays, was it not fair and reason 
able so to direct? It seems to us it was.

Applying the principles thus enunciated. it ap|>ear* to me 
that the matter* above enumerated were mutter* in controversy, 
susceptible of being split into Hep#rate heads, each involving 
a different class of evidence, and that by a special order, it is 
possible to apply distributive!)- to these heads of con trovers) 
the maxim that lie who loses shall pay, although they may not 
constitute issues in the pleader’s sense.

I therefore make the following order as to coats. The plain 
tiff shall be taxed the general coats of the action without r< 
gard to the $:{()() limit, less the costs of the application for the 
interim injunction obtained, and less also the costa of and inn 
dental to the following heads of controversy:—

I. The alleged promise that the amendment proponed would not upph to 
the plaintiff under the circumatancen alleged in paragraph IS of the 
statement of claim.

-• The controversy as to whether or not the plaintiff had u*ed Ills 
privilege# as a member of the Grain Exchange for the benefit of hi# cm 
plover*, Macla-nnan Pros. A Vo.
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3. That tin- rlinrgv prcfcrr* ! lignin*! tin* plaintiff wee ho preferred 
fiihvlx ami malivioiialy a-» alii ««■•: in pant. .*(.'1 ami 114 of the étalement of

4. That the Exchange'* coinminMioti rule wa* ultra rire# of the Kx

5. The claim for damage* alleged in par. 34 ami in par. 4 of the prayer 
for relief.

Ah the plaintiff only succeeds! on a point disclosed on tin* 
face of the pleadings lie is not entitled to a fiat for the coats 
of i ions for discovery and I refuse a fiat for such costs.

The defendants are entitled as against the plaintiff to the 
costs of and incidental to the motion for an interim injunction 
and the coHts of an<l incidental to the above five heads or sub- 
ji-cts of controversy, and to the costs of the examinations for 
discovery of both the plaintiff ( for which 1 grant a fiat) and 
the defendants without regard to the statutory limit of $3110.

The eoKts, when taxed as above directed, will he set off. and 
judgment entered for the balance so found in favour of the 
party in whom* favour such balance exists.

(huh r acconlittgly.

REX v B1DDINGER

tJuebee Superior Court, t'harluiuiuau. 7. February 4. 1014.

I \iiHKNT il I A—li—t simixal om:xvis—Disvamox ok mauihtbatk.
The ilÎMcrction vented hv law in a magistrate to refuse a warrant 

of arrest for an imlictnhie oltence will not Iw interfered with by a 
»ii|N*rior court by way of niamlamua, nor will a niamlunui* he granted 
where a warrant of arrest had In-eii granted hy the magintrate. hut. on 
re eoiiHideration. lie had directed it-* w ithdrawal In-fore it WB* executed.

Petition on behalf of Tanvrede Mareil. for a mandamus to statement 
.1 police magistrate to issue warrants of arrest against two pri
vate detectives, Biddinger and Maloney, in respect of certain 
bribery charges notwithstanding an assurance of safe conduct 
riven by a committee of the Quebec Legislature.

The |M*tition was dismissed.

I MAKBoNNK.xr, .1. :—Oil principle, we eailliot act l»V way of niaAomieeu. J. 
mandamus against a magistrate to force him to hand down one 
division rather than ti t*r; this would he to erect
ing this Court into a tribunal of appeal by way of mandamus 
on these decisions—-a jurisdiction which certainly does not exist 
in our law; it would, furthermore, be interfering with the ex
ercise of the discretion left to such magistrate by law; the re
spondent has replied that in the exercise of this discretion, lie 
did not consider that he should issue the warrants. I believe
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that we could stop here and declare that there is no privileged 
remedy to charge such decision.

Hut, if we examine his reasons, we must conclude that tin- 
respondent, magistrate made judicious use of his discretion and 
rendered a good judgment in deciding that there was no prima 
finit offence in the complaint and that there were no grounds 
for the Issuing of such warrants as long as the persons mentioned 
in the complaint were under the protection of the safe conduct 
accorded them hy the Legislature of Quebec. The petitioner has 
not shewn that the fact of having assumed a fictitious name in 
seeking a legislative incorporation was a criminal offence. On 
the other hand, the offence of attempted corruption, set out :is 
it would have been by the amendment which petitioner might 
have made in his complaint, was not sufficiently elaborated to 
permit the magistrate to act. Corruption is an act which essen 
tially implies the participation of two persons, the corrupter 
and the corrupted. If it were solely an act of attempted cor 
nipt ion that was involved, it would have been sufficient as in 
every unilateral offence, to make mention of the corrupting 
person : but. in the present case, it is not an attempt at cor 
ruption that is alleged, but an act of corruption, and it was 
incumbent on the complainant to denounce not only the cor run 
tors but also the corrupted ones. As it made mention only • f 
the eorruptors, the complaint was apparently nothing but an 
act of malice, whilst, in order to be what it should be, am i 
ing to my understanding of criminal law, this complaint should 
have been an act of justice—that is to say. a full and entii1 
denunciation of an offence committed.

As to the second reason of the refusal on the part of the 
magistrate. I can only felicitate him; as representative of tli 
Crown, he has stood (irmly by the word of honour given by tin 
Crown, represented by the Legislature or by the special com 
mittec charged with investigating the matter. All officers «. 
justice, all representatives of the Crown, no matter what their 
titles may In-, are and should be. as one in seeing to it that good 
faith be not broken in circumstances in which the respondent 
finds himself placed.

Motion refusal.
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PAPINEAU v. GUERTIN
Ifucbvc l imi t ni l\iiiji's Hi m li, Arrliamlnaiill, fTri iiliuliiir. t russ, 

Carroll, ami (1er vain, ,1.1. .him IS. llll.'l.

[fa pi nra a v. Harr I ill, 40 (Juv. S.C. 07. afllrmwl : Hilar, \ /». I . tirrli
unis, 10 II.L.IJ. 172. rvferml In.]

Contracts ; II 1)4 1 H."i) Itiiihliiifi construction—Second
i mi I met for additional ivnrl: />// sunn contrai lor- l)<laii in com
plet finir- lb naltif clause.|—Appeal from the judgment of the 
Superior Court. Papineau v. Oinrtin, 40 S.C. 97. in an 
aetion to recover against building contracts the amount stipu
lated under a penalty clause for failure to complete in a stated

Saint-Gcrmainf Guerin and Hai/montl, for appellant.
Ihssitidlis, and Harman, for respondent ; .1. Gt offrion, K.C.,

< ounsel.

Tin; Cockt dismissed the appeal.

Cross, J. : It appeared that the additional work, ordered 
b\ the appellant was such as. by the nature of it was to he 
carried out in relation to and in connection with the contract 
work, so that the ease before us is a ease of a proprietor who. 
while lie has a building in course of erection, enters into a 
distinct contract with the builders to have work done, the doing 
of which causes the completion of the work originally contracted 
for to be delayed. In such circumstances the appellant’s con
tentions fail of application and lie must be taken to have 
abandoned his right to enforce the purely penal covenant upon 
which lie relics. The authorities cited in support of Mr. Justice 
Manchet’s reason for concurrence in Oilmen v. .V. d IV. It if. 
I n. v. dominion Hi'idifi Co., 14 l^iic. lx.It. 197. would apply. While 
realizing that the principles to be applied in the decision of this 
aetion probably differ from those which would be applied in 
Knglish law. it may nevertheless lie of interest to refer to Puh- 
lit Works Comrs. v. Ilill, |1906J A.C. 908; Kilmer v. British 
Columbia Orchards, 10 D.L.Ii. 17-, |1919| A.C. 919, it being at 
the same time to be observed that the former decision would 
appear to have had to be determined by Homan Dutch law.

A/tfu a I dismiss) d.
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GREGSON v. LAW.
Hritish Columbia Supreme Court. Trial before Murphy, J.

January 0, 1914.

1. lx FA NTH (81D—10)—MihRKI'RKHKXT.XTIO.N AN TO BEING OF AGE—CON
VEYANCE OF LAND.

A minor, making a conveyance of land by means of a fraudulent 
representation that lie is of full age, cannot afterwards have the con 
voyance set aside and thus take advantage of his own fraud.

Action for the recovery of hind conveyed by the plaintiff 
when an infant.

The action was dismissed. 
liodwtll, K.C.. and Mayers, for 
A. Alexander, for defendant Law.
L. /». MeLellan, for defendant Harry.

Mi'Ri'iiY, J. In this action I am forced to hold on the evi
dence that the plaintiff well knew when she executed the final 
deed to Law that, being a minor, she could not legally do so 
and that, with such knowledge, she proceeded to complete and 
execute the same, including the making of the acknowledgment 
representing herself to be of full age. No bint of the true con
dition of things was given to Law, and I hold this was done 
knowingly, and that therefore the plaintiff is now coining into 
Court, to take advantage of her own fraud. Whilst, apparently, 
it is true to say that being an infant she could not be made 
liable on a contract thus brought about, it is, I think, an alto
gether different proposition to say the Court will actually assist 
her to obtain advantages based entirely on her own fraudulent 
act.

The authorities cited in argument shew in fact, I consider, 
that infants are no more entitled than adults to gain benefits 
to themselves by fraud or at any rate establish the proposition 
that the Courts will not become active agents to bring about 
such a result.

Action dismissi </.

CLARE v. EDMONTON CORPORATION

Alberta Supreme I'ourt, Scott. J. January 21. 1914.

1. Parties (8 IB—57)—Private action against pvbi.ic nuisance—At 
torney-Generai..

In an action to abate a tiuiaanee against the public health, if the 
plaintiir shews that he has sulTereil some particular, direct and sub 
slantial damage over and above that suatuined by the public at 
large, the Attorney-General ia not then a necessary party.

[iloldsmid v. Tunbridge Improrement Commissioners. L.R. I Ch. 
App. 349; (llosHop V. Heston and Islcsieorth I,oral Hoard. 12 Ch.l). 
102, applied.)

C+C
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2. Action (|IH—5)—Conditions vbkckiikxt—Arbitration ai to dam

A clause in a city charter which provide* for ascertainment of 
danuige* hv arhitration in the event of injury to a private eitizeii 
resulting from a nuisance against the publie health maintained l»y 
the city does not har the injured party from bringing an action 
merely for an injunction restraining the nuisance.

3. Injunction (#111—147)—Antmtpatkd injury—Xithaxck.
Where a city cor|a>ration violates suh-sec. 2 of sec. 12 of the Pub

lic Health Act (Alta.) which inhibits the maintaining of a system of 
sewerage without a connecting system of sewage purification and dis
posal. an injunction order against discharging the sewage into the 
passing river without purifying it will lie against the city, hut, an 
adequate delay may Is* allowed in the public interest, so that the 
sewage may lie otherwise disposed of without further menace to the 

t health.
[A ttonicy-Ucnrral v. Council of the Horoiiqh of Hirmiitflham. 4 

K. & J. f>28. 70 Kng. K. 220. applied.|

Action by the plaintiff against the defendant city for an statement 
injunction restraining it from emptying its sewage, not purified, 
into the passing river to the particular injury of the plain
tiff. contrary to the Public Health Act of Alberta.

Tin* injunction was granted, but with adequate time for new 
arrangements to dispose of the sewage.

C. B. O’Connor, K.C., for plaintiff.
./. C. F. IIou n, K.C.. for defendant.

Scott, J. :—The plaintiff who is the owner of the south half scat*, j. 
of sec. .10, township 53, range 23, west of the fourth meridian 
through which flows the North Saskatchewan river alleges that 
defendant corporation pollutes the waters thereof by passing 
into it the refuse of the sewer system of the city which is situ
ated higher up the river than plaintiff’s property. lie claims 
an injunction restraining such pollution to his injury and also 
damages.

The evidence is conclusive that the water of the river where 
it flows through plaintiff’s land is i*d by sewage. Dr.
Revell, the provincial bacteriologist, states that he tested three 
samples of water taken by him from the river at that point on 
March 3 last and found colon bacilli therein to such extent as 
satisfied him that the water was contaminated by sewage and 
that, in his opinion, the water was thereby rendered unsafe and 
unfit for domestic use. There was also evidence to the effect 
that a scum appears on the surface of the water at that point 
and that it emits a disagreeable odour.

The evidence also satisfies me that the pollution of the river 
at that point is caused by sewage emptying into it from the 
sewers of the city which is situated about six or seven miles by 
the river above the plaintiff’s land. Tests made by Dr. Revell 
of water taken on the date referred to from the river at the
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ALTA. intake of the city’s water works shew no trace of the colon
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bacilli. It is admitted that the quantity of sewage passing into 
the river from the city sewei*s is about one million gallons per

Edmonton
(’OBI'ORA-

day. Of this, only about one-fifth passes through septic tanks 
and is thus purified to a certain extent, but it appears to be 
open to doubt whether it is purified to the extent necessary to 
render it fit for domestic use. As to the remaining four-fifths 
of the sewage, no attempt has yet been made to purify it or
render it innocuous.

It is apparent that the plaintiff has sustained and is now 
sustaining serious injury through the act of defendant corpor
ation in continuing the pollution complained of. He cannot 
use the river water for domestic purposes or for the stock on 
his farm where lie carries on a dairy. In fact the medical 
health officer of defendant corporation has notified him that 
he must not permit his stock to drink the river water and that 
he must not take ice for dairy use from the river below the 
city. It also appears that the other sources of water supply on 
his land are insufficient.

The plaintiff states that he does not daim damages for the 
injuries he has sustained but merely an injunction restraining 
the continuation of the nuisance.

The defendant corporation claims by way of defence that, 
if it did discharge such sewage into the river, it has done 
so under the provisions of the Edmonton charter, the Public 
Health Act and the regulations thereunder, and in such manner 
as not to create a nuisance of either a public or private nature.

I can find nothing in the Edmonton charter or the Pnbl'c 
Health Act (ch. 17 of 1910) which authorizes the defendant 
corporation to pollute the river in the manner I have held it is 
now doing. Sub-sec. 2 of sec. 12 of that Act provides that no 
common sewer or system of sewerage shall be established or 
continued unless there is maintained in connection therewith a 
system of sewage purification and disposal which removes and 
avoids any menace to the public health, but that, with regard to 
systems in operation at the date of the passing of the Act, the 
Provincial Board of Health may dispense with the requirements 
thereof for a sufficient time in their opinion to permit of com
pliance therewith. It is, however, shewn that that board has not 
yet used with those requirements.

It was also contended on behalf of defendant corporation 
that this action must fail because it was not brought in the 
name of the Attorney-General of the province.

It appears that the Attorney-General is not a necessary 
party in eases where, as in the present case, the plaintiff seek
ing to abate a nuisance shews that he has suffered some par
ticular, direct and substantial damage over and above that

6
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sustained by the public at large: see Iialsbury’s Laws of Eng
land, vol. 21, p. 553. In Golds mid v. Tunbridge Improvement 
Commissioners, L.R. 1 Ch. App. 349 ; and GUtssop v. Heston and 
Islcsworth Local Hoard, 12 Ch.D. 102, in which the plaintiffs 
sought the same relief that the plaintiff seeks in the present 
ease, the Attorney-General was not made a party.

It was also contended on behalf of defendant corporation 
that the plaintiff's remedy, if any, was by arbitration under 
Ordinance, ch. 35 of 1900 (schedule A of the Edmonton 
charter).

In view of the fact that the plaintiff now seeks only an in
junction restraining the nuisance complained of the provisions 
of that Ordinan e respecting the ascertainment of the amount 
of damages by arbitration are not applicable.

A further contention on behalf of the defendant corporation 
is that, as it is shewn that some of the sewers now discharging 
into the river were constructed by the city of Stratheona 1m- 
fore its amalgamation with the city of Edmonton and others by 
the latter city before such amalgamation, the present defendant 
corporation is not liable for the nuisance thereby created.

In view of the fact that the defendant corporation is con
tinuing the discharge from those sewers contrary to the pro
visions of sub-sec. 2 of sec. 12 of the Public Health Act. which I 
have already referred to, I am of opinion that it is liable for 
the nuisance thereby created.

For the reasons I have stated, I hold that the plaintiff :s 
entitled to an injunction restraining the defendant corporation 
from discharging sewage into the river without first taking the 
necessary steps to purify same. The injunction should issue 
forthwith restraining the discharge of any additional sewage 
As to the sewage which is now discharging into the river the 
issue of such an injunction forthwith would endanger the health 
and perhaps the lives of the inhabitants of the city. I there
fore, think that the defendant corporation should be given 
sufficient time to arrange for some other disposition of the 
present sewage or for its purification to such extent as may he 
necessary in order to abate the nuisance complained of. That 
course was pursued in Attorney-Gencrai v. Council of the 
H (trough of Birmingham, 4 K. & J. 528, 70 Eng. R. 220. I think 
that two years would be a reasonable time to allow for that pur
pose and I therefore direct that unless the nuisance complained 
of is in the meantime entirely abated a similar injunction with 
respect to the sewage now discharging into the river shall then 
issue. The plaintiff is entitled to the costs of the action.
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JOHN DEERE PLOW CO., Ltd. v. TWEEDY.

Saskatchewan Supreme Court, Cl wood. ./. January 20. 1014.

Annmnmkxt 16 III—32)—Right ok akhionkk to si k in own name— 
Kntike beneficial interest—Saskatchewan htati te.

An assignee of u chose in action under R.S.S. 1000. eh. 140. see. 
2. is entitled to sue in his own name under that Act only if possess
ing "the whole and entire beneficial interest” in the claim assigned ; 
it is therefore obligatory on the assignee suing under an assignment 
which purports to lie a mere collateral security for a debt, to plead 
and prove that he is entitled to the entire lieneficinl interest to sup
port an action in which the assignor is not a party.

( Hood V. Me Alpine, 1 A.R. (Ont.) 234, followed ; M ushcii v. tirent 
Worth West Central Co., 12 Man. L.R. 674; Burlinson v. Ilnii. 12 
Q.R.D. 347 ; Tancrcd v. Delayoa Hay »(• K. Africa It. Co., 23 Q.B.D. 
230 : Durham (Bishop) V. Itobertson, [1808] 1 Q.R. 705. considered.]

Action by the plaintiff in its own name only, under an al
leged essig’ nient of the benefit of an agreement for the sale of 
land made on deferred payments by the plaintiff’s assignor to 
the defendants.

The action was dismissed, with leave to bring a new action.
/>. Maclean, for plaintiff.
/'. K. Mackenzie, for defendant.

Elwood, J. :—On March 18. 11)12, the defendants entered 
into an agreement under seal for the purchase from Richard 
Wilson Langford of lots 39 and 40 in block 8 in the townsite of 
Ray more for the sum of $1.500, payable as follows :—$500 in 
cash, the receipt of which was acknowledged ; $500 on October 
1. 1912; $500 on January 1. 1913. Said agreement provided 
as follows:—

It is mutually understood that this contract carries interest at (1
On April 17, 1912, the said Langford assigned to the plain

tiffs said agreement in the words and figures following ;—
Assignment of agreement of sale to John Deere Plow Co., Ltd., for 

valuable consideration. I. the undersigned, do hereby assign, transfer and 
set over to the John Deere Plow Co., Ltd., of Winnipeg, their successors 
or assigns, ns collateral security for the payment of my liability to the 
said John Deere Plow Co., Ltd., due or to lieconie due. or that may here
after lie contracted, or existing, the attached agreement of sale In-tween It. 
W. Langford, of the town of Rnymore, Saak., and Tweedy and Hon re of the 
town of Itayniore, Sask.

The said John Deere Plow Co.. Ltd., their successors or assigns shall 
have the right to collect said collateral security and the net proceeds 
realized therefrom shall lie applied by the said John Deere Plow Co.. 
Ltd., upon my indebtedness to them, their successors or assigns, and when 
nil said indebtedness in fully paid them, the security that shall remain 
in the hands of the said John Deere Plow Co., Ltd., their successors and 
assigns shall belong to me.

It is expressly understood and agreed that the above-mentioned secur-
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ity in not taken or upplicil hv the hui«| John Deere Plow Co., Ltd., in pay
ment of. nor to apply on my Indehteilne** to them, and that the said 
John Deere Plow Co.. Ltd., hIihII in no event Ineur an liability for their 
failure to collect said security.

Witness my hand and seal this 17th day of April. 1912.
Signed, sealed and delivered in the presence of
Witness. G. W. Hawley. R. W. Langfon..

Tin* plaintiffs have brought this action for the recovery from 
the defendants of the moneys due under said agreement on 
October 1. 1912, and January 1. 191J. together with interest 
thereon. It was admitted at the trial that on account of said 
moneys there had been made a payment of ijMIO but the date of 
the payment was not fixed. It was objected on behalf of the 
defendant that the assignment in question was not sufficient, in 
that the plaintiff did not possess the whole and entire beneficial 
interest and the right to receive the proceeds of the assignment 
and to give an effectual discharge thereof as required by chapter 
14(> of the Revised Statutes of Saskatchewan, 1909.

Sec. 2 of ch. 14G above is as follows :
The term “alignée” in the next preceding section sluill include any 

|m'moii now lieing or hereafter becoming entitled to any first or subsc- 
(pient assignment or transfer or any derivative title to a debt or chose 
in action, and |M>sscssing at the time of the suit or action lieing instituted 
the whole and entire lienefieial interest therein and the right to receive 
the subject or proceeds thereof and to give efiVctual discharge therefor.

There is no allegation in the statement of claim that the 
plaintiff possesses the whole and entire or any iH-nefieial interest 
in the debt assigned. There was no evidence given at the trial 
as to what interest the plaintiff possesses in the debt assigned 
other than the production of the assignment above set forth. 
The assignment shews that it was collateral security for tIn
payment of whatever debt might Is* owing by the assignor to the 
plaintiff, and it contemplates the possibility of the whole of the 
debt assigned not being required to discharge the liability of 
the assignor to the plaintiff. In Wood \. M( A!pine, 1 A.R. 
(Ont.) 2J4, it was held, under provisions of the Ontario Act 
similar to ours above quoted, that an assignee, in order to obtain 
the benefit of the Act, must take the beneficial interest in the 
claim assigned, and that he cannot sue in his own name where 
the assignment has been only to t him to bring the
action. In Musmn v. (Inal Sorth-Wad Central li. Co., 12 
Man. L.H. 574, it was held that a person to whom debts and 
choses in action have been assigned by an instrument, may 
under the Manitoba Act bring an action thereon in his own 
name against the debtor, although they have been transferred 
to him only for the purpose of joining a number of claims in 
one suit and he has no beneficial interest in them, but it was 
pointed out in the judgment in the latter case that the Manitoba
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Act had had hy aiiiundiiicnt, eliminated therefrom the words, 
“the whole and entire beneficial interest therein,” and in con
sequence of this omission the Court distinguished Wood v. Mv- 
Alpine, 1 A.It. (Out.) 234. There have been a numlier of cases 
decided in England, notably Iturlinsan v. Hull, 12 Q.B.D. 347; 
Tatar ed v. Dclagoa ling d* E. A frira IT Co., 23 Q.B.D. 239; 
and Durham (Bishop) v liobctison, [18981 1 Q.B. 7<>;*», in which 
it has been held that an assignment of debts upon trust that the 
assignee should receive them and out of the proceeds pay him
self what was due to him from the assignor, and hand the sur
plus to the assignor, is an absolute assignment.

In tiurlinsan v. Hall, 12 Q.B.D. 347, a deed hy which debts 
were assigned to the plaintiff upon trust that he should re
ceive them and out of them pay himself the sum due to him 
from the assignor and pay the surplus to the assignor was held 
to he an aksolute assignment, not purporting to be hy way of 
charge only within the Judicature Act, 1873, sec. 25, sub-see. 
ti, and that the plaintiff might sue in his own name for the 
debts. In Tattered v. Dclagoa Hag <(• E. Africa IT Co., 23 
Q.B.D. 239, a mortgage of debts due to the -mortgagor made in 
ordinary form with a proviso for redemption and re-conveyance 
upon re-payment to the mortgagee was held to be an absolute 
assignment, not purporting to be by way of charge only within 
the above Act. In that case Burlinson v. Hall, 12 Q.B.D. 347, 
was approved. The English Act. however, does not contain 
the words, “the whole and entire beneficial interest therein.”

Following the decision in Wood v. Mc Alpine, 1 A.K. (Ont.) 
234, I am of opinion that the plaintiff, not having alleged in 
its pleadings and not having proved at tin- trial that it was at 
the time of the trial entitled to the whole and entire beneficial 
interest in the debt assigned, its action must fail.

There will therefore be judgment for the defendant, dis
missing the plaintiff’s action with costs. As it may Is* that 
the plaintiff could shew that it has the entire beneficial interest 
in the debt assigned, it will have leave to bring such further 
action under the assignment as it may be advised.

Action dismissed.

HAUG v. BAADE

Saskatchewan Supreme Court, Lamont, J. January 29, 1914.
1. Sale ( 8 II C—35) —'Wabbaxty implied an to quality—Maxi- 

PACTL'REE’S olll.lliATloN to supply new commodity.
PrimA facie ft person smiling an order for an engine to the manu

facturer thereof, is entitled to receive an engine new in all its parts, 
and the manufacturer's non compliance in this respect (although ns 
to parts of small value compared with the price of the engine) may 
vitiate the contract.
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2. Evidence (#11 K—311 )—Voxthacts—Sale by mam facturer—Bub SASK.
DEN OF PROOF. ------

Where a person sends an order for an engine to the manufacturer S. 0. 
thereof and subsequently refuses to accept an engine tendered in re- 1014
sponse to the order on the ground that it is not the article ordered, -----
the onus is on the vendor to prove that it fulfils a requirement of the Haiti 
order that it is entirely a new engine. r.

Baade.
Action by the Haug Bros. & Xellvrinoe Co., Ltd., for the c. " ,

price ot an engine shipped to the détendant in answer to Ins 
order, hut refused by him as not being new in all its parts and 
as not being in good working order.

Judgment was given for the defendant.
F. L. Basfrrfo, for plaintiffs.
G. F. Blair, for defendant.

Lamont, J. :—On March It), 1912, the defendant by an order umont.j. 
in writing requested the plaintiffs to ship him from the factory 
of the Avery Co. at Peoria. Illinois, V.S.A., one double traction 
engine, rated at 30 h.p. with straw-burning parts, designated 
as “Alberta Special,” also one headlight, one plough, tank and 
coal bunker and one set of extension rims. The price of said 
articles was $4,650. The engine was to be shipped on or before 
May 1. On March 26, the defendant wrote the plaintiffs that 
he would like the engine shipped earlier than May 1, and early 
in April he came to Regina and interviewed them in reference 
to earlier shipment. The plaintiffs told him they had an engine 
the same as he ordered in stock as a sample engine, and if he 
wished they would ship it to him. The defendant went to the 
store-room and casually looked over the engine, and said to Mr.
Haug, one of the plaintiffs, that it looked all right and to ship 
it at once. The plaintiffs shipped it on April 16, to their own 
order at Imperial. The order signed by the defendant contained 
a provision that he was to settle for the machinery before de
livery by giving the notes agreed upon. When the engine was 
shipped the plaintiffs sent the shipping bill and three notes 
to the bank at Imperial, and requested the bank to see the de
fendant and obtain settlement. When the bank presented the 
notes, it was found that they were for double the amount agreed 
upon. It was also found that the freight account was incor
rect. After some correspondence and delay, the freight account 
was arranged and new notes were made out for the correct 
amount, and on April 30, the plaintiffs’ agent NeiMy was sent 
up to get settlement. The defendant said to Neilly that as the 
engine had been standing at the station some time he did not 
know if it was all right, and he would like to see it started be
fore signing the notes. Neilly said he would start it if the 
defendant would pay the freight to the railway company. The 
defendant paid the freight, and Neilly got the fittings belong-
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ing to tilt* engine from a box in which they had been shipped, 
put them on, started the engine, and ran it off the car. He then, 
with the assistance of the defendant, attempted to put the ex
tension rim.s on tin- wheels. It was found impossible to do this 
in tlie shape in which they were, apparently for the reason that 
the metal straps through which the holts had to pass were too 
wide for the space between the holes and the cleats on the rims. 
When he found they could not he bolted on as they were, Neillv 
got a blacksmith to knock off' ten of the cleats so as to permit of 
the rims being bolted on. The defendant did not object to 
this, as Neillv said he would have new rims sent up at the 
plaintiffs’ expense which would fit properly. Neillv then asked 
the defendant to get water for the boiler so that he could try 
the engine. The defendant got the water. They then tried to 
put the water in tin* boiler with the pump, but were unable to 
do so. because the check valve was not working properly. They 
then tried to put it in with a siphon, but that also refused to 
work, and when examined was found to be encrusted and 
gummed with dirt. The only way they could get water into the 
engine was by hand. In the meantime the defendant had been 
inspecting the engine, and from what he saw then-, coupled with 
the condition of tin- siphon, he came to the conclusion that the 
plaintiffs were not giving him a new engine, and he refused to 
sign the notes or accept the engine. Mr. Hang, one of the 
plaintiffs, admits that Neillv notified him of the objections 
raised by the defendant, and that tin1 valve and siphon would 
not work, and also that Neilly requested to have Bailey, one 
of the plaintiffs’ experts, sent up. Bailey was sent up. lie 
took with him a check value to replace the one that would not 
work. He saw the defendant, and asked for settlement. As 
Neilly had demonstrated that the engine was not in working 
condition, the defendant told Bailey he would settle only on 
being satisfied that it was a new engine and that it was in good 
working order. Bailey, carrying out his instructions, refused 
to give any demonstration of the engine until the defendant 
settled for it. The defendant, on his part, refused to settle 
until shewn that the engine was in good working order, and 
being satisfied that it was new. The plaintiffs then brought this 
action claiming the price of the engine, and in alternative, dam
ages for the defendant's refusal to accept the engine and settle 
therefor. The claim of the plaintiffs for the purchase-money 
is based upon a clause in the order which provides that if the 
purchaser refuses to accept the machinery ordered and sign the 
notes, the order should have the same force and effect as the 
notes had they been actually signed and delivered. On the argu
ment it was admitted by counsel for the plaintiff's that there was 
no delivery of the engine to the defendant. The question to be
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determined then, is, was the defendant justified in refusing to 
sign the notes and take delivery ? Whether he was or not d“- 
pends upon what under his order he was entitled to get. and 
whether or not that was tendered to him.

For the defendant it was contended that where a person 
sends an order for an engine to the manufacturer thereof, he 
is entitled to receive (1) an engine new in all its parts, and (2) 
an engine in a reasonably fit condition for operation ; and that 
in both these respects the plaintiffs failed to fill the order.

I am of opinion that where an order for an engine is sent 
to the manufacturer of these engines, that order calls for a 
new engine, that is, an ngine new in all its parts, and such 
order is not complied with unless the various parts compris
ing the engine are all new parts.

Was the engine shipped new in all its parts .’ The defendant 
says it was not ; and on his behalf two engineers who had ex
amined the engine testified that the globe valve was not new, 
that the pit cock had been used before, that the plug in the blow- 
otl' valve was an old one, and that the main gear and bull pinion 
shewed much more wear than was reasonable on a new engine. 
For the plaintiffs, their agent Hailey, up and shipped
the engine, swore that all the parts were new and that lie had 
examined them and fitted them on before shipping the engine. 
On cross-examination lie admitted that lie might have put on 
an old fire plug, lie also admitted that no siphon came with 
the engine from the factory, but that lie bad shipped one to the 
defendant, and that it was a new one. He also admitted that 
if a customer came in for a r part they did not have
in stock, they would go to this engine for that part, and replace 
the part when they had it in stock. As against the evidence of 
Hailey, I accept the testimony of the defendant that the siphon 
was not new. I also accept the testimony of the defendant’s 
witnesses that the globe valve, the pit cock, fire plug, gear and 
bull pinion were not new. Hailey admits he might have put in 
an old fire plug, and I think he may have been mistaken as to 
whether or not some of the other parts were new or had been 
used. Further, he is not a disinterested witness, because as lie 
shipped out the engine the responsibility for sending it out in 
proper shape rests on him, and if he did not establish that the 
parts were all new he would be open to censure from his em
ployers.

I find, the re fort*, that the machine as tendered to the defend
ant was not new in all its parts. The parts which were not 
new were of " value as compared with the price of the 
engine, but small as is their value, they just the differ
ence between an engine new in all its parts and one not new. 
Where there is a refusal to accept because the article tendered
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dot's not correspond to the article ordered, the onus is on the 
vendor to shew that it is the article ordered. As I hold, the 
order calls for an engine new in all its parts, and as 1 find the 
engine tendered was not new in all its parts, the defendant 
was justified in refusing to accept, and the plaintiffs cannot 
recover.

There will, therefore, he judgment for the defendant with 
costs on the claim, and judgment for him on the counterclaim 
for .'l'ôfi. the freight he paid, also with costs.

Judgment for defendant.

REX v. KAULBACH.
Nori Scotia Supreme Court, Townsheml, C.J. January 17. 11)14.

I. Intoxicating liquors (8 III A—55) — Conviction under repealed 
STATUTES'—Substitution of different penalties by later stat-

A conviction hast'd upon n repealed statute cannot Is* upheld, and 
where the defendant is convicted and imprisoned for an alleged un
lawful liquor sale under certain sections of the Nova Scotia Temper
ance Act, 11)10, without any reference to a later statute with a digèr
ent class of |»enalties which took the place of the repealed statute, 
the conviction cannot lx* amended on habeas corpus.

[Hex v. Crouse, 21 Cun. Cr. Cas. 243, 11 D.L.R. 751). referred to.]

Application for the discharge under habeas corpus of n 
prisoner confined in gaol under a conviction for unlawfully 
selling intoxicating liquor in the town of Bridgewater contrary 
to the provisions of part 1 of the Nova Scotia Temperance Act. 
1910, then in rce in said town of Bridgewater.

The evidence shewed that the prisoner purchased liquor 
which was l.suined by himself and two others, the latter pay
ing to th* isoner their share of the cost.

The application was granted.
Arthur Huberts, for prosecutor.
McLean, K.C., and Margeson, for accused.

TowNSHBND, C.J. :—The prisoner was convicted on May HI 
last of unlawfully selling liquor in the town of Bridgewater, 
contrary to the provisions of part 1 of the Nova Scotia Temper
ance Act, 1910, then in force in said town of Bridgewater. At 
that date, indeed at the time the information was laid, there 
was no such statute in force. The Act, or rather the title of the 
Act, had been repealed by ch. 40, see. 1, Acts of 1913, passed on 
May 13, 1913. It is contended that this is fatal to the con
viction. A further point of more importance is urged, 
that is to say, that sec. 34 of the Nova Scotia Temperance Act, 
1910, under the provisions of which defendant was convicted, 
has been repealed by ch. 33, sec. 8. Acts of 1911, and a differ-
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cut class of penalties enacted. In my opinion this objection is 
fatal to the conviction and it is one of those errors which can
not be amended. It is impossible that a conviction founded on 
a statute which has been repealed can be upheld. No reference 
is made to the amended Act in the conviction and in my view 
it cannot be considered in deciding on the validity of the con
viction. I should also refer to the decision of Graham. K.J.. 
Rex v. ('must , 21 Can. Cr. Cas. 2-M. 11 D.L.R. 7Ô9.

On the other point it is unnecessary for me to say more than 
I expressed at the argument that 1 do not think on an applica
tion of this kind it is open for me to weigh or decide whether 
there is any evidence of an offence at all. That question was for 
the magistrate. On the evidence as before me. I may add not as 
a point for discharging the prisoner but possibly for the guid
ance of the magistrate that the evidence does not disclose any 
offence against the Nova Scotia Temperance Act and defendant 
should not have been convicted.

The defendant must at once be discharged from custody, 
but no action to be brought against the gaoler or any of the 
officials connected with his imprisonment.

Prisoner disehargt d.
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MAPLE LEAF MILLING CO v. WESTERN CANADA FLOUR MILLS CO ONT
Ontario Supreme Court < Ippellale IHvision), Meredith. C.J.O., 1 larlaren. ^ q

Magee, ami Hudgins, 4. January 12. 1914. 1014
1. Partnership (8 III—10)—Purchase for tiie pari xkrsiiip—Rights of 

INDIVIDUAL CREDITORS OF ONE PARTNER.
That gnodn were ordered by one partner in the name of the firm 

and were received by the other partner who accepted in the firm’s 
name the drafts for the price, with full knowledge of what they were 
drawn for. ix primé faeie evidence of a aale to the firm, passing the 
property in the goods ho an to lie liable to neizure for the firm debts 
in priority to the judgment creditor* of the ordering partner.

Appeal by the plaintiff company from the judgment of statement 
Latchford. .1.. at the trial of an interpleader issue, finding in 
favour of the defendant company.

The appeal was allowed.
J. T. White, for the appellant company.
/»*. McKay, K.C.. for the defendants.

The judgment of the Court was delivered by Magee, J.A. :— m»**. j.a.
The plaintiff company appeals from the judgment of Latch
ford, J., at the trial of an interpleader issue, by the terms of 
which the plaintiff company affirms and the defendant com
pany denies that the proceeds of the sale of certain goods 
seized by the Sheriff, under the defendant company’s writs of
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attachment and execution against the goods of C. A. Hancock, 
carrying on business as the Wholesale Warehouse Company, 
should lie applied in settlement pro tail to of the plaintiff com
pany’s execution against the goods of Gallagher & Hancock, 
in priority to the claim of the defendant company under its 
said attachment and execution.

By the interpleader order, which was made on the appli
cation of the Sheriff, lie was directed to sell the goods seized and 
pay the proceeds of sale into Court to abide further order, 
and it was ordered that these parties should proceed to the trial 
of the issue, and costs and all further questions were reserved to 
be disposed of by the Judge at the trial of the issue, or else to be 
disposed of in Chambers.

Latch ford, J., determined the issue in favour of the defend
ants. with costs of the issue and of the interpleader proceedings, 
and directed the payment to them of the moneys in Court. He 
held that the goods in question, which consisted of flour and 
feed, had been sold by the plaintiffs to the firm of Gallagher & 
Hancock, but that Gallagher had parted with the goods to his 
partner Hancock in the separate business carried on by the 
latter under the name of the Wholesale Warehouse Company, 
and they passed into the possession of and became the goods 
of tin* Wholesale Warehouse Company, and were subject to 
seizure under the defendant company’s writs.

From the evidence it appears that Gallagher & Hancock 
entered into co-partnership in November, Bill, and thereafter 
carried on business at Porcupine as dealers in coal and wood. 
Hancock, in January, 1912, began a separate business, under 
the name of the Wholesale Warehouse Company, at llaileybury, 
with a branch at South Porcupine. In this business he sold 
on commission and dealt in flour, feed, grain, and produce, and 
he had a warehouse at each of the two places. Gallagher says 
that he was not connected with that business except as agent ; 
and he says that, until the purchase from the plaintiffs, the co
partnership had nothing to do with flour and feed, and had 
dealt exclusively in coal and wood.

The two men seem to have been on intimate terms. It does 
not appear whether Gallagher took any active part in either 
business. He was township clerk and treasurer. For some 
reason the Wholesale Warehouse Company had no bank ac
count at South Porcupine or Porcupine, and all cheques and 
moneys received by it there were deposited in a bank account 
kept in the name of Gallagher & Hancock at Porcupine, and 
were sometimes handed to Gallagher for that purpose. Some
times, also, Gallagher signed the Wholesale Warehouse Com
pany’s name to drafts on customers or on endorsement of 
cheques for deposit. He says : “Hancock instructed me to put
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in moneys from collections given by Mr. Evans ( Hancock’s agent 
at South Porcupine) in to the credit of Gallagher & Hancock, 
from which place he (Hancock) transferred them to Ilniley- 
bury, and he issued cheques for the payment (that is, appar
ently to transfer them). He never opened an account in 
Porcupine.”

Evans was in charge of the Wholesale Warehouse Company’s 
business at South Porcupine; but, although many, if not all, 
of the goods there were sold on commission, though in the Whole
sale Warehouse Company’s name, Evans says he was not 
aware of it, and supposed that Hancock was owner and selling 
as such. Evans made his returns to the Haileyhury office of 
the business done.

In June, 1912, Hancock went to the plaintiff company’s 
office in Toronto, and stated that he had entered into partner
ship in Haileyhury with Gallagher, and he ordered, in the 
name of the firm of Gallagher & Hancock, five car-loads of 
flour and feed to be shipped to the firm, three of them to be 
consigned to Haileyhury and two to South Porcupine, but 
all to be invoiced to the firm at Haileyhury. For the price, 
the plaintiff' company was to draw on the firm at Haileyhury at 
thirty and sixty days, with hills of lading attached to the drafts 
to be delivered up on acceptance of the latter. The plaintiff 
company’s Toronto office forwarded instruetions to mills at 
Kenora to send on the five car-loads. They were shipped from 
Kenora to Haileyhury and South Porcupine on the 27th June, 
and ten drafts hearing that date, drawn at Toronto, were sent 
on through a hank at Ilaileybury with the bills of lading 
attached. By that time Hancock had left the country; and he 
never returned. The drafts were accepted by Gallagher in the 
firm name, and the hills of lading were delivered up to him, 
and by him given to the railway company with instructions 
where to place the ears. The drafts for the three cars were 
accepted by him on 12th July, and those for the two cars on the 
18th July.

The five drafts at thirty days were duly paid, but those at 
sixty days were not met, and the plaintiff company’s execution 
against the firm is upon a judgment for their amount. The 
flour and feed mentioned is part of the two car-loads shipped 
to South Porcupine, and we are not concerned with those which 
went to Haileyhury, except in so far as tin- dealings which took 
place there may shew what was done with regard to the other 
two.

Thus we find the goods ordered by one partner in the name 
of the firm, ami received by the other partner, who accepts in 
the firm name the drafts for the price, having full knowledge of 
what they were drawn for. The finding of the learned trial
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Judge that the goods were sold to the firm is fully warranted, 
as well as his apparent conclusion that they became and were 
the property of the firm.

Gallagher's statement is, that “Hancock, upon his own 
authority, went to Toronto and purchased from the Maple Leaf 
Milling Company these goods, and I never knew anything about 
it. The Gallagher & Hancock account was opened, and not 
doing anything except anything outstanding from the old busi
ness; and Hancock ordered these goods and he came in and 
told me to accept them and that there was plenty of funds to 
meet the responsibility; and then he disappeared, after I 
accepted the drafts.”

In fact, he had left the Province about four weeks before 
the drafts were accepted. Counsel for the defendants in the next 
question varied Gallagher’s statement as follows: “You were 
accepting these (drafts) for Mr. Hancock upon his statement 
to you that he had plenty of funds to meet them?” To this the 
answer was: “Yes;” but this is not necessarily contradictory 
of Gallagher's own way of putting the facts, with reliance upon 
Hancoek in the affairs of the partnership. AH this is quite 
consistent with a fuel partnership having little or no active 
business going on in June, and with readiness of both partners 
to have a dealing in another commodity. Indeed, it is not in
consistent with an agreement to go into partnership in flour and 
feed, as asserted by Hancock to the plaintiff company.

Elsewhere, to the question, “And as far as selling and deal
ing with flour and feed they (the firm) had nothing to do?” 
his answer was, “Not till Hancoek purchased this consignment 
from the Maple Leaf.”

Nowhere throughout the evidence, when closely examined, 
is there any intimation of any objection being made by Gal
lagher to the purchase for the firm, or any disclaimer by him 
of ownership in the firm.

In another place Gallagher says that they did not get the 
goods till after the acceptance of the drafts, and that Hancock 
had gone at that time, but he did not know that lie had gone 
permanently, and that he had left about the 15th or 20th June. 
He says: “Mr. Hancock came up and told me that these were 
coming in about the 15th or 20th June, that lie had ordered them 
in Toronto, and he said to protect them—to accept the drafts.”

I take this to mean probably that Hancock had told him 
about the 15th or 20th June that the goods were coming in. 
There is in all this nothing whatever to shew either an acquies
cence by Gallagher in a purchase by Hancock for his own sole 
benefit in the name of the firm nor any transfer or relinquish
ment by Gallagher to Hancock of his interest in the goods. The 
two men never met afterwards.
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Both at Ilaileybury ami at South Porcupine tin» cars were 
unloaded into the warehouses of Hancock, and at both places 
sales were made thence. Those at South Porcupine would 
seem to have been made in the name of the Wholesale Warehouse 
Company, and probably the sales at Hailey bury were made in 
the same way, though that is not shewn. Evans says that these 
goods were treated the same as other goods, and in making 
returns to Hailey bury he kept these goods separate.

The fact of the sales being so made does not bear much sig
nificance when we find that the defendants’ goods were being 
sold there in the same way, although really only held and sold 
on commission for the defendants. What became of the pro
ceeds of sales at Haileyhury does not appear; but the proceeds 
at South Porcupine went into the bank account of Gallagher & 
Hancock. The five drafts first falling due were met appar
ently out of proceeds of sales. There is no evidence that Gal
lagher abandoned his oversight of the goods, hut the eon- 
trary.

Bearing in mind that Hancock had left the country, and that 
to effect a transfer of the goods to him would require his assent 
to assume the risk, as well as Gallagher’s, there is not here any 
evidence that he had given such assent when his partner had 
agreed to accept the bargain. There is not here evidence, even, 
of Gallagher having ever assented to parting with his property 
or the firm’s property in the goods, which were his protection.

With much deference to the opinion of the learned trial 
Judge, the evidence of Gallagher appears to me to point all 
the other way. There is no evidence as to whether it was a 
profitable transaction or not : and r’s statement, a
year later, that lie would have been satisfied to have been cleared 
of his liability, throws no light on the question of his having 
no property in the goods.

The onus is clearly on the defendants to displace the un
doubted sale to the firm ; and, in my opinion, they have failed 
to satisfy it.

The appeal should, I think, be allowed, with costs to the 
appellant company ; and the respondents should bear the costs 
of the issue and the interpleader proceedings and the Sheritf’s 
costs and fees, and reimburse the plaintiff company any sum 
paid to the Sheriff therefor; and the moneys in Court, to the 
extent of the plaintiff company’s judgment and such costs 
and sums, should be paid to the plaintiff company.
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B.C. MacKENZIE v. B.C. ELECTRIC R. CO.
S.C. Itrilisli Col n in bin Nn/irt'inr Court, Maeilonahl. fI.. Marlin, <Sallihrr, anil 

Mel’hillipti, .If.A. January 0, 1014.

1. Railways (ft IV A‘2—01 )—"Look and i.ihtkn” doctrine—Ckoshinu 
TDK TRACK*.

W lift lier or not n person nlioiit to cross u mi I way truck hIioiiIiI have 
looked more than once to see if lie could make the crowdng in safety 
is a nuestion of fact lu lie passed upon hy the jury in the particular 
eirvumstanees of each ease.

\ lira nil Trunk It. Co. V. Mc Alpine, l.'l D.L.R. 018. considered.]

statement Appeal in a railway personal injury case from the judgment 
of Morrison, J., refusing the defendant’s motion for nonsuit. 

The appeal was dismissed, McPiiillips, J.A., dissenting.
Me Phillips, K.C., for defendant, appellant.
(Uorgt Duncan, for plaintiff, respondent.

Macdonald, (\J.A. At the close of the argument I had no 
doubt that the learned Judge was right in refusing to dismiss 
the action. I thought there was legal evidence to go to the jury, 
and further consideration of it has only confirmed the opinion 
I then held. This being so, 1 shall not, as the case must go hack 
to the jury, make any further observations with respect to it 

I dismiss the appeal.

Martin, j.a. Martin, J.A. :—In my opinion it is impossible to sav that 
if this ease is allowed to be re-tried (owing to the disagreement 
of the jury) there are no facts to be left to the jury on the 
question of the contributory negligence of the plaintiff. While 
it is true that the Privy Council lately said in (/rami Trunk 
li. Co. v. Me Alpine (191:1). 13 D.L.R. 618, 623, that
there in no such rule of law in Knglund an I hail, if a p»-rson uInmiI to 
cross a line of railway looks lioth ways on approaching the track he need 
necessarily not look again just la-fore crossing it. 

yet their Lordships also say that “in a case of this character” 
the plaintiff’s negligence or contributory negligence, “are ques
tions of fact to be divided in each case on the facts proved i’i 
that ease. Now, in the case at bar, there are two important 
elements which were absent in the Me Alpine case, viz., here 
there is "something abnormal in the state of the atmosphere” 
(620), it was snowing, “coining down but not severe” (A.11. 
38), and the car was sworn by one witness at least to be run
ning at an outrageous rate of speed, 30 miles an hour, in his 
opinion (A.11. 39), instead of the moderate rate of 5 to 6 miles 
in the MeAlpine ease.

It is obvious that a man might not discharge his duty to 
look before crossing a track in the case of a nearby car going at

9
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a proper rate in one state of circumstances, hut might do so in 
another in the case of a car which was a long way off and yet 
unknown to him was really approaching at a very high rate of 
speed, thereby causing him to miscalculate his real position in 
regard to it. and put himself in jeopardy. As [ understand the 
judgment in the Mr Alpine case, there is no rule of law that 
governs the matter of how often one should look before crossing, 
but it is a question of fact to be passed upon by the jury in 
the particular circumstances of each case.

I need only add that if it had lieen established, as was con
tended on the argument, and which at first impressed me, that 
the plaintiff had reached the east rail of the east track Indore he 
turned back. I do not think he could 1m* absolved from contri
butory negligence.

(ïAi.i.iiiER, J.A.. concurred in dismissing the appeal.

McPiiillipk, J.A. (dissenting) :—In this case, tried before 
Morrison. J., with a jury, the jury disagreed, and leave was 
granted by the learned trial Judge, and consented to at the 
close of the plaintiff's case, for the defendant to move for judg 
ment as of nonsuit. This was the course adopted by Ridley, J.. 
in the recent case of Dobson v. Horsley and Another (1913), 30 
Times L.R. 148. The trial having taken place on February 14. 
1913, the motion for judgment for the defendant was made on 
February 21, 1913. and by the learned trial Judge, on May 28. 
1913, refused. From this judgment the appeal to this Court is 
brought.

1 think it may be said to be well settled that if there was not 
evidence sufficient to go to the jury upon which a jury could 
reasonably find a verdict of negligence against the defendant, 
the case should not be submitted to the jury, and whether the 
jury disagree or render a verdict, judgment may In- entered for 
the defendant by the Judge or the Court of Appeal. For this 
proposition I would refer to Turner v. Rowley, |1896| A.C. 402; 
Pay win v. Beauclerk, 11906] A.C. 148, 75 L.J. 395.

In ordinary course, unless this appeal be allowed, there will 
be a new trial—should the plaintiff lie so advised; but we are 
now asked, as the learned trial Judge was asked, to enter judg
ment for the defendant.

In the Faquin case, a question of fact arose as to a married 
woman contracting by her husband’s authority, and it was held 
by the Court of Appeal, that where in fact a married woman 
contracts by her husband’s authority, it is immaterial whether 
or not the other party to the contract is aware that the wife is 
acting as her husband's agent. The case went to the House of 
Lords, but, owing to an equal division of opinion, the decision 
of the Court of Appeal stood. Collins, M.R., in his judgment
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in tin* Court of Appeal, at p. 395 of the Law Journal Report.
said :—

On that issue the jury could not agree, and though the learned Judge
S.C.
im

had, in the first instance, thought there was evidence lit for the considéra 

mimer came ueiorc mm upon nirtner consitleratlon, lie rilled that there
MacKbnzib

H. Co. was a married woman und that judgment must lie entered for the plain
tilts.Mi l’liillip», J A 

(dimentinc) The defendant’s application is for judgment or for a new trial. That
there must la* a new trial, unless we are in n position to enter judgment, 
seems to me to lie quite clear. Judgment having lieen given for the plain 
tills where the jury disagreed, and where there was, in my opinion, alum 
liant evidence to go to the jury upon the point, it is quite impossible to 
refuse a new trial, but the question really is, whether we are not bound 
upon the admitted facts to order judgment to lie entered for the defendant. 
I have come to the conclusion that we should Im* doing wrong to send this 
case hack to lie retried where there is no real controversy us to the facts 
which are all ascertained Indore us. ami where the only matter for con 
sidération is whether taking all these facts as proved, the necessary in
ferences arising therefrom do not entitle the defendant to judgment in 
jMiint of law. In my opinion they do.

The Lord Chancellor (Lord Lorehurn), at p. 401, said :—
It is now necessary to advert to the course of the trial. Evidence was 

given by the plaintiff's manager and also by the defendant, and a variety 
of issues were raised. They were embodied in five questions left by Mr. 
Justice Lawrence to the jury. The jury could not agree upon a verdict, 
and in the end. the learned Judge, in the hope of sparing the parties the 
expense of a new trial, entered judgment for the plaintiffs. When the
case came before the Court of Appeal, that judgment was reversed upon
the ground that there was no evidence of the defendant having entered 
into a contract otherwise than as an agent. That was tin* substance of 
the decision, although some of the learned .fudges in the Court of Appeal 
expressed opinions and purported to arrive at findings upon the evid
ence, some of which seem to In* appropriate rather for a jury than for a 
Court.

It was argued by counsel for the rescindent that even if there had been 
some evidence that the defendant contracted otherwise than as an agent, 
the Court of Appeal would in this ease have ls-en at liberty under order 
58. r. 4. to draw their own inferences of fact, and to enter judgment ac
cordingly. The proper construction of order 58, r. 4. has been the sub 
ject of criticism in Miller v. Tout min. 55 L.J.Q.B. 445, ami Allrock v. Ilall, 
00 L.J.Q.B. 410. In the latter case all the Judges of the Court of Appeal 
concurred in the opinion that they were at lilK*rty to draw inferences of 
fact and enter judgment in cases where no jury could properly find a 
different verdict. Obviously, tin* Court of Appeal is not at liberty to usurp 
the province of a jury ; yet. if the evidence Ik* such that only one eon 
elusion can properly lie drawn. I agree that the Court may enter judg
ment. The distinction between cases where there is no evidence and those 
where there is some evidence, though mit enough to Is* acted upon by anv 
reasonable jury, is a fine distinction, and the power is not unattended b\ 
danger. But if cautiously exercised it cannot fail to Im* of value.
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In tin* present vuhv I think tliv Court of A|i|nniI vumv to n moiiiiiI con 
finition. "IIn* only d«*ei*ivc ipicMtiou w«*, whvtlivr tliv defendant iiiiiiIv this 
contract as agent for her husband. Or. to put tliv name thing in other 
word*, had *hv hi* authority. c.\|irv** or implmm|? In my opinion, the 
evidence, which wae ttnvontradivtiil and not impugned hv cron*-examinn 
tion. leave* it lieyond reasonable tloiiht that *he «lid act with hi* auth
ority. "I lien* wa* no vvhlence tin- other way. That i* silfllcient to «11*- 
pone of her va*e.

I desire to a«hl that, while agreeing with tli<* Court of Appeal in thi* 
particular conclusion of fact. I think a* at present advised, that some 
of tin* inference* of fact which were drawn hy tin- Judge* in the Court 
of Appeal were matter* on which, a* tin* evidence starnl*. a jury might 
reasonably have fourni either way.

Lord Macnaghtcn, at p. 402, said:—
I agree with the judgment which ha* just lieen ilelivered hy my noble 

and learned frieml on tin* woolitaek. The material fact* ami eircum*tanc«i* 
of the ca*e are. I think. Iieyoml controversy, ami tin* «piestimi at i**ti«‘. in 
niv opinion, lie* in a very narrow compa**.

And at p. 403:—
I think the view of tin* Court of Appeal i* right. No jury I think 

could have properly come to any other conclu*ion on the evidence.

Lord Robertson, at p. 403:—
Whether sin* entered into tin* contract a* agent *c«‘m* to me the only 

«|iie*tion in the case; ami tin- fact* lieing |»erfeetly free from dubiety, that 
«pleation i* one of law.

And at p. 404:—
The only hesitation which I f«*cl alunit the case is, whether it i* per 

missihle to withlmbl it from further trial by jury. Out a careful examina 
tion of tin1 evidence Ini* satisfied me that there are no ipie*tion* of fact 
remaining in dubio. anil that the sharp «pieation of law which I have «lis 
011**1*1 i* decisive of tin* controversy.

Lord Atkinson, at p. 404:—
I have hail the advantage of having read the judgment of my noble 

friend Lord !tobert*on, and I concur in it.

\V«‘ have tin* same rule in this province as that of England, 
and it is with us as in Kngland, order Ô8, r. 4, lieing marginal 
No. 868. and the Court of Appeal of this province has equally 
extensive powers as the Court of Appeal in Kngland.

The question now is—what are the admitted facts of this 
ease ?

The company, the appellant in this case, operates an electric 
street railway in the city of Vancouver, and the accident, the 
subject-matter of this action, occurred upon Main street, at the 
intersection of Main and Dutfcrin streets, the company having 
two lines of rails side hy side on the level upon Main street.

The course or direction of Main street is about due north 
ami south, and Dufferin street intersects at about a right angle
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from the west, but takes a course south-easterly upon the further 
side of Main street.

The accident took place in the evening between eight and 
nine o’clock on January 8, 1912; it was snowing at the time; 
tin* plaintiff having reached the south-west corner of Dufferin 
street, parted with his friend Watson (a witness called by the 
plaintiff) with whom he was walking home, at the south-west 
corner of Dufferin street. The plaintiff noticed a team coming 
from Dufferin street from the east side of Main street, making 
its way across Main street to the west side. [The learned Judge 
here quoted from the appeal-hook the examiimtion-in-chief of 
the plaintiff. |

The evidence of the plaintiff, so far as his account of the 
accident is to he gathered, was left with the above evidence-in
chief. [The learned Judge here quoted the cross-examination of 
the plaintiff at length.!

In the defence, Atkinson, the motorman of the car which 
struck the plaintjiff, was called. [The burned Judge here 
quoted from the cross-c at p. 100 of the appeal-
hook. 1

The defence called two witnesses relative to the question of 
v r there was a car upon the other track, that is. from the 
north, going south, which the plaintiff alone states was the ease, 
and by reason of which he says he was impelled to step baek 
upon the track upon which a car was coming from the south 
after he had passed over that track. [The learned Judge here 
quoted from tin- evidence of the witnesses Stewart and Bur
gess. 1

It can he said to he an " fact that the plaintiff had
(Missed over the west track, the one he stepped baek upon, and 
where he met with the accident. I refer to p. 28, evidence on 
cross-examination :—

Q. Ami nt tin- time you turned around, of course, us you say you were 
probably over nearer the east track, that is you were clear of the west 
track? A. Yes, sir, 1 was clear of the west track.

Q. Yes, you were clear of the west track ami the car that injured you 
was coming down grade on the west track? A. On the west.

It is therefore clear that the plaintiff is alone in his state
ment that there was a car on the east track bearing down upon 
him which impelled him to turn around and step hack on the 
track which, according to all the other evidence, was the only 
car passing at the time.

It is not at all surprising upon these facts that the jury dis
agreed. In my opinion, though, the jury were entitled to do 
more, they were entitled to give a verdict for the defendant 
upon the facts as the plaintiff did not establish his ease, or make 
out such a case as would admit of a jury reasonably finding a 
verdict in his favour.
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Even upon the facts as the plaintiff state* them, if there was B. C. 
a ear upon the east track it was some thirty feet from him and ^ ^
lie had perhaps four or five feet to make to cross the track; |,,jt
hut he does not do this, he steps hack and into a ear upon the ----
west track the motormaii of this car stating he had observed Xl v Ki xm. 
the plaintiff clear the track, and naturally it was the last thing p < 
in the world that the motormaii could have looked for to have Ei.hthic 
the plaintiff turn around and step haek upon the track.

At the trial it would seem that the action of tin- plaint ; If Mi-ei.iiiip.. j \
• > ■*! i . . . . .. Mlwntlng)in proceeding as he did. was shrouded in mystery. I refer to 
the learned Judge’s charge to the jury, at p. 14(i of the appeal- 
hook :—

Hut. gentlemen, the puzzling part of this is that lie in the only man 
who lalkeil about that other ear. 'I here is evidence, taking the evidence, 
the mot orman's own evidence and Burges*'. Now. it seem* to me on the 
main thing that it does not really make much difference whether that 
car that they crossed was at that block between Lome and Lansdowne, 
or whether it was lie tween Lome and the other street further on. whether 
it was one block away, or two blocks away. Obviously, if it was even at 
the place where Burgess said, which was the condition over at Ihifferin 
street, it could not Is- as Stewart says it was. It may Is* as counsel for 
the plaintiff says, it is a mystery. Now. if it is a mystery you must give 
a verdict for the defendant e iinpany. You cannot guess at this, yon know, 
because the plaintiff's ease is. that owing to the negligence of the defendant 
company, lie received the injuries of which he complained, and that as be
tween him and the defendant company, that negligence by the company 
was the sole cause of his accident. Now. lie must prove that.

Mr. I hi ii40 ii :—Might I. my l*ml. correct or attempt to state that wliat 
I said was that, if the plaintiff's explanation was not taken, if his evid 
cnee was not taken, it was a mystery how lie came to turn hack.

Tin-: Cot'KT:—Yes, and it may Is* a mystery, you may consider this 
whole thing a mystery. "I hat i* what I say. if you get at the juncture 
where you must guess at it. then you cannot do anything, you cannot 
bring in a verdict, you cannot say that the plaintiff proved hi* ease.

The plaintiff, it would appear, was at one time in tin* llrit 
isli Army, afterwards in the First Class Army Reserve, and is 
only thirty years of age, and a good athlete at the time of the 
accident.

In what way can it he said that there was negligence by the 
defendant company ?

In making this enquiry, the ease of Hrrnntn v. Toronto It. 
Co. (1908), 40 Can. S.V.R. 540. may Is* well referred to. and 
particularly what is said by Mr. Justice Duff, at p. 556:

It whs. no doubt, this last mentioned net—the net of going upon the 
truck nlong which she knew u enr whs, within h short distance, approach
ing—without first hsiking to see the position of the ear, that in the 
opini -n of the jury constituted the contributory negligence they attributed 
to the appellant. Given this finding—that this act of the appellant (bv 
which she passed from a position of perfect security into a position in
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whivli, in lin* ciminiHtaiu'i'H of tliv moment, a collision with tin* respoii 
«lent*' oar wax inevitable), wan an act of negligence—I am unable to *«•«• 
any grotiml on which she could hope to recover. The principle is too 
firmly settled to admit, in this Court, any controversy upon it. that in 
an action of negligence, a plaint ill", whose want of care was a direct and 
HIV clive contributory cause of the injury complained of, cannot recover, 
however clearly it may lie established that, hut for the defendant's «niilie 
or « .incurrent negligence, this mishap, in which the injury was roeeivcil. 
would not have occurred: Tlir l.omhm Slrrrl Itailinni Co. v. Itroirii.lII Can. 
S.C.II. (142; Spaii/lit V. TcdmsUr. li App. ('as. 217. at 2211 : Thr Itcniimi. 12 
IM). 58. at 8H and 8».

A very recent case in the Privy Council is also very much in 
point that of the Crnntl Trunk It. Co. v. MrAlpim (PILL. 
LI D.L.R. (ilH. where it was held that the duty incumbent upon 
a person who is about to cross a railway track at a highway 
crossing at grade, to look for moving trains is not satisfied bv 
merely looking both ways in approaching the track, lie must 
look again just before crossing.

Now. what arc the facts as we have them before us. Tin* 
plaintiff proceeds to cross a street which is double tracked, the 
lines being laid close together, about sixteen feet in width 
covers both tracks, and the intervening space between tracks 
five feet in width, and his evidence is that having cleared the 
west track he sees a car within thirty feet of him on the easl 
track, hurriedly turns around, steps back on the west track, and 
is at once struck by the car. What does this postulate? It 
means, according to his story, two cars were bearing down from 
opposite directions, and were about to pass each other at the 
point where he was injured, therefore lie must have stepped 
upon these lines of electric railway with two cars in sight ; i1' 
lie did not sec them it was his own default: others round about, 
whose evidence has been referred to. saw one car: but. ap
parently. the plaintiff sees none, until he is alarmed by what 
would appear to Is* a “phantom” car. as no one else saw it.

Can one wonder that the jury disagreed? My only wonder 
is. as previously remarked, that their verdict was not for the 
defendant, as. indisputably, here is a ease of absolute and posi 
five want of care—the plaintiff tells a most improbable story. 
If the facts were as related by him, lie should not have at
tempted to place a foot upon either of the tracks.

The safety of persons crossing the street railway lines must 
be cared for, but it is to be remembered that the electric cars 
can only proceed along the steel rails, and the service is one of 
public utility, although carried on by a private company; and 
to discharge the duty owing to the travelling public reasonable 
s|wed must be kept up, and it is not the law that other traffic 
is entitled to stay the passage of the car unreasonably. The 
truth is that persons crossing railways at level crossings must
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exercise h high degree of eare, and a casual glance both wavs 
before proceeding to cross the street upon which lines of rail
way are situate, does not discharge the duty incumbent upon 
persons crossing railways. The duty extends to apprising 
themselves of where the ears are, and to entitle them to cross 
means that they arc at a sufficient distance to admit of it being 
done safely. Rut here, two cars from opposite directions upon 
lines of railway parallel to each other, and lying side by side, 
meet within the time the plaintiff takes to walk, say thirty feet 
or less: tin* street in its whole width is one hundred feet and the 
plaintiff left tin* sidewalk to walk across—such is the plaintiff's 
account, and the cars were unseen by him—save at the moment 
that In* clears the west track a car looms up on the east track a 
car of apparent imagination—as were it not so. the plaintiff 
amplestionahly would have been killed.

It is patent that if a car was coming south at the time the 
plaintiff states it was. within thirty feet of him when lie turned, 
and In* was then struck by the car going north and thrown to 
the east, lie would have 4ieeti run over by that ear going south, 
as lie was picked up to the east of the cast rail of the cast track; 
he would in fact have been thrown right into that car. This 
demonstrates to a certainty that no car was coming down as the 
plaintiff states on the east track going south—it is manifest 
that this car lie thought lie saw was only in his imagination. 
Therefore, how impossible it is to establish any clans of negli 
gence against the company when the car that struck him was 
proceeding north on the west track, which track the plaintiff 
had cleared to the knowledge of the motorman, and upon which 
track the plaintiff, for no reason other than a disordered imagin
ation at tin* time, returned upon, to his own injury, and the 
peril also of the passengers in that car through possible derail 
ment or otlu-r disaster.
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It is right that street railways and railway companies gen
erally should he held strictly accountable for negligence, lint 
they are not insurers of the lives of the public, or even of their 
passengers, the public as well as their passengers must exercise 
reasonable eare and must not put themselves in peril. It is 
true even if there In* negligence, and notwithstanding that negli
gence the accident could have been avoided, and the car stayed 
in its way, there would be liability, but upon the evidence in 
this case, could it be contended for a moment that there was any 
opportunity upon the part of the motorman of preventing what 
may be said to have been, under the circumstances, an inevit
able accident !

It occurs to me that, upon the facts of this case only one an
swer can he returned, and that is that the plaintiff has not made 
out such a ease upon the admitted facts as would entitle him to
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B. C. recover. and it' this be the situation of matters, .judgment should 
ho entered as in my opinion it should be, for the defendant com-S C * «in 

1914 Pany-
I advert again to the Grand Trunk and McAlpini vase. 13. ........ ... ...V. ,n- mi

xhxzn i) ]J p gig. Lord Atkinson, at p. 623, said:—
Where a statutory duty is imposed upon u railway company in the nut 

lire of a duty to take precautions for the safety of persons lawfully travel
ling in its carriages, crossing its line, or frequenting its premises, they

El ECl RIl

MoPhillips i \. will he responsible in damages to a nieuilier of any one of these classes who
is injured hy their negligent omission to discharge or secure the discharge 
of, that duty properly, but the injury must Is- caused by the negligence of 
the company or its servants. If. as in the example taken by Lord Cairns 
in the Dublin, Wicklow ami Weæfonl liai lira y v. Slattery. 8 A.C. 11.15. at 
1 ltttt. the folly ami recklessness of the plaint iff and not the admitted negli
gence of the company la* the cause of the injury to the plaintiff, then the 
negligence of the servants of the company in omitting to whistle, fur 
instance, as the train approached a station or level crossing, would Is* 
an incuria but not an incuria dans locum injuria•.

In Darcy v. The Total on amt South Western It. Co.. 12 Q.R.I). "0. this 
principle was applied.

The Davey v. London and South Western case is very similar 
to tins case. There the plaintiff admitted that before crossing 
In* looked to the right along the down line, hut he admitted that 
he did not look to the left along the up line, and that if he had 
looked lie must have seen the train coming. Owing to the posi
tion of certain buildings which stood by the line it was impos
sible for anyone crossing from the down side to see a train eom- 
ing until lie got within a step or two from the down line, but a 
person standing on the down line or the six foot hail a clear and 
uninterrupted view up and down the line for several hundred

It was held by Brett. M.R.. and Bowen, L.J. (Baggally. L.J . 
dissenting),
I lull Hie nonsuit whs right. ns although there whs evidence of negli 
gence on the part of the defendant*, yet according to the undisputed facts 
of the case, the plaintiff had shewn that the accident was solely caused by 
his omission to use the care which any reasonable man would have used.

Brett, M R., at p. 71, states the law as follows:—
Now, in such an action as this, the burthen of proof lies entirely upon 

the plaintiff. There are two things for him to establish, one is affirmative 
and the other negative. It is for the plaintiff to shew that the accident 
which happened to him was caused by the negligent act of the defendants, 
or of those for whose negligent acts the defendants are liable, and that 
that accident was produced as lietween him and the defendants solely hy 
the defendants* negligence in this sense, that he himself was not guilty of 
any negligence which contributed to the accident, because even though 
the defendants were guilty of negligence which contributed to the acci
dent. yet if the plaintiff also was guilty of negligence which contributed
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to the accident so tlint the accident was the result of the joint, negligence B. C.
of the plaintiff, and of the defendants, then the plaint iff cannot recover, it ”
being understood that if the defendants' servants could, by reasonable
care, have avoided injuring the plaintiff, all hough he was negligent, then ___
the negligence of the plaintiff would not contribute to the accident. MacKkxzib

To demount rate the ’h negligence, even upon the
hypothesis that there was a ear coming from the north (which Kurrnic
I think may lie taken as a chimera), the plaintiff proceeds to 1 °- 
cross the tracks witli a wagon with a hood upon it obscuring MrPhiiiîpü,ia. 
the view between him and his otherwise possible line of vision 
up the east track to the north. At p. VI of the appeal-hook w« 
find him saying in his evidence-in-chief :—

(J. This team was going across there and you were going? A. Well, the 
team was going across and the tail of the wagon would ls> on the rails on 
the west side when I was going across the road across Main street, and 
when I got just past the tail-end of the wagon I seen the lights of the car.

Q. What car? A. The car from the north. I turned to come hack and 
I had just taken a step or two when I was knocked down by the car 
coming from the south. I got a compound fracture of the leg.

Now, what is the duty of a foot passenger about to cross over 
street railway or railway tracks?

In Beven on Negligence, 3rd ed.. 1908, attf is paid to 
the care necessary to he exercised in the case of steam railways. 
At p. 141, we have this language :—

In these level crossing cases, the tendency of the Kliglish Courts has 
lieen. ami is. to lay stress on the practically resistless power of the steam 
engine, and the severity of the duty to Is* exacted from the railway com 
panv. The other side of the duty, that of the passenger to avoid danger, 
though as Imperative, is rarely made prominent. The duty of the passeu 
ger to avoid danger is as stringent as neglect of it is irreparable. ’I lie 
railway line, the signals, the gates, the level crossing, appraise him of the 
probable rush past of a train. His duty is to Is* alert, to anticipate and 
to avoid danger; the greatest care is necessary; be should look both up 
and down the line and search for manifestations of approaching danger. 
If he would only use his ears many fatal accidents would never have 
occurred. If he elects not to lie careful lie must abide the consequences. 
If lie risks crossing without precaution, lie and not the company is to 
blame if his adventure brings disaster, and that too whether his act is 
prompted by ignorance or laid judgment or obstinate recklessness.

No doubt in the cam* of street railways traversing the streets 
of a city, especially in the congested portions, the speed of the 
cars should lie such as due care requires, in less congested por
tions greater speed is allowable ; but it must be now accepted. I 
think, that the use of the streets by street railways is not an 
extraordinary user, such as, for instance, their use by steam 
railways. The street cars carry the public not only to and 
from their bornes within the city, but from block to block in the 
varied business affairs of the public, and the ears can only pass
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H.r. 

u. c«.

over tin* fixed rails laid down upon the streets. To admit of the 
service being what it should be, and is ' to Ik», that is. 
one of public utility, there must be a common and reciprocal 
duty between the users of the streets, the foot passengers or 
persons in charge of a vehicle, to exercise due care, and the cars 
to lie also controlled with due care. There is the duty, though, 
as in the case of the steam railway, that the foot passenger as 
well as the person in charge of a vehicle, should lie alert to an 

and avoid dangers. This is a requirement that is in 
c " ni on all denizens of cities in these modern days.

It is interesting when considering this phase of matters to 
note the language of Meredith. J.A., in ('oo/nr v. London Stmt 
R i 191 : 9 D I. R 368, 16 Can By Cae 94, where the
learned Judge is directing attention to passengers alighting 
from cars and passing behind them where double tracks exist. 
At p. 371. lie said:—

Accidents such as this are likely to happen unless, perhaps, consider 
a lily more care than the ordinary person takes is taken. Not only should 
the passenger Is* more than ordinarily earefill in crossing the other track 
after alighting from a ear and passing close behind it; hut also con 
doctors, as well as niotormcn, should lie more than usually alert to pre 
vent accidents so hnp|iening. 'I lie companies should rememlier that, when 
they use the public highway as discharging and receiving stations for 
their passengers, they, as well as the passenger, should have some cure 
that the alighting and discharge and Ismrding are made with some reason 
aide regard to saving the passenger from the danger incident to one on 
fisii in a horse road traversed hy n railway as well ns ordinary 1 rallie.

lu the case ('tpylt v. Gt. Northern It. Co. (1887), 20 L.U. Ii. 
4iill. the facts were that a workman, who was employed by con
tractor» near a station of the defendants' railway, erecting a 
signal box. was killed by carriages on the railway running over 
him. It appeared from the evidence of the plaintiff's (the ad
ministratrix, the action being brought under Lord (Ni ’s 
Act) own witnesses that the view from the tool box at which 
Coyle was to the point from which the carriage began
to retrograde, was unobstructed; that they were visible during 
the whole of the shunting to any person at the tool-box ; that 
they were retrograding in the direction of the workman when 
lie started across the line, and that lie must have seen them mov 
ing had lie looked towards them, and that there was nothing un
usual in what took place that morning in the mode of shunting ; 
and it was held
that the Judge at the trial ought to have directed a verdict for the 
defendant!!, as the undisputed facta shewed nil'll milt ivelv that C. in cross 
ing the line, acted negligently, and that his negligence, if not the sole, 
was at least a contributory, cause of the accident.

Dalles, (ML, in the case, at p. 418, said :—

1
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My own opinion »«*. hh I expressed il in Slnllrru'H caw1. \Sltilltiff v. 
Oublia. W'irkhnr <«#«/ Wrxfurtl lift.. Ir. 1$. 10 Ch. 25ll| that tin* «pn-stioii it. 
whetlu*r tin* facia proved on the one IihikI nniount in llieniaelvea to von 
trilmtory nrglig«*ni-«-—Hint it. lo what tin* .Imlgv would It* IniiiihI in law 
to hold wan coiitrihutory negligenvv. without drawing any inference of 
fact—or whether, on the other hand, they are only evidence of negligence; 
for, if they are only evidence of negligence, and if the negligence it no 
more than an inference to lie drawn from the evidence, in that cate the 
negligence it an inference of fact, and the «pleation cannot It withdrawn 
from the jury. Taking. tlu-n. the law to If. that in the ahttract. a cate 
«•an exit! in which, iijniii the «piestion of «•oiitribiitory negligence, the 
•Itnlge can withdraw tin* «-na«* from tin* jury, what it th«* teat by which 
we can determim- wh«*ther. in any particular euae. it ought t«i If with 
drawn from. «»r left to. the jury? I have auxioutly conai«ler«tl the «ni-et 
riled, and many <dhern, with a view to form an opinion aatisfaefory to 
my own mind U|niii the subject; and I venture to think it will If found 
that the following proposition it correct in jtiint of law. and conaittent 
with, if n«d ettahlithed hy. all the authoritiea: that, to justify the .fudge 
in lenviug the i*a*<* to the jury, notwithstanding the voluntary act of the 
injurril person. which contributed to the injury complairoil of. the civ 
ciimttanc«t nm*i If tiicli at either, tirttly, to make the «piettiou whether 
that act it negligent (eitfier per *r. or having regard to the conduct of 
the defondantt, inducing or alfi-eting it), a «pleati«m of fact; or accoiully. 
the circiimataneea uniat la* tiicli at to remler reasonable an inference of 
fact, that th«‘ «lefemlauta, hy iiaing «lue can*, could have ohviat«*«l the con 
M**pn*n«*«*H of the plaiutiif'a negligenc**. If the euae la* ho clear that the 
«let«*rminati«in of thoae two ipieationa involve* no infi-rem-e of fad. it in 
for the • and not for the jury.

Vow, let me apply that rule to the facta of tin* prea. lit ca*«-. A a far 
a* the conduct of the plaintiff ia concernai. 1 hold, aa matter «d law. that 
it wan negligence, that it would huv«* In*vii negligenc**. for him to croaa the 
Him*, if lie haiMimketl and a«a*n the approaching train; that although lie 
may not have a«a*n it lie ia iipially in the |m wit ion. aa far aa negligence ia 
concerneil, aa if lie had a«*«*n it. Ia*«*aiiae it waa hia duty to have look«*«l and 
a«a*n whether the train waa approaching or not. la then*, then, evidence 
of aucli negligence on the part of the defeiulauta a a. hut for it. the collar 
ipn‘nc«*a of the plaintilf'a negligence might have la*en obviated?

I would it guilt refer to Cooper v. Litndon Strut It. Co., !l 
D.L.R. dliS. us im authority that there can In* h nonsuit on ii 
question of contributory negligeitee. Meredith. J.A., at 
said :—

It waa coiit«*n«liH| for the plaintilf that, although there might la- a 
llollHllit for want of renaomilde evidence of negligence on the defelldnnta* 
part in a case when* then* ia aucli a want of evidence, then* never can la? 
a nonsuit, or «li*misanl of the action without a verdict, on a «pieation of 
contributory n«*gligcncf. lavanse the oinia of proof in aucli a case ia ii|mmi 
the defendant*; hut that «•«intention must, in my opinion, la* h«*ld. in the**- 
days, to la* ernuieoua; and that in all eaw-a in which there ia no reason 
able evidence ii|am which the jury <*otild ll ml in the phi inti If* favour, the 
caa«> should la* witlulrawn from them and the action di«mi*«-«l. Why not ? 
Why make any difference? It ia juat aa much no legal evidence whether 
the onun i* the one or the other way ; a verdict 11111*1 la- *upporte«l hy «une
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B. C. legal evidence. no mutter upon whom the onus of proof may In» or which
^7 way the finding may Ik-; and, if there Ik* no legal evidence on one side, no

matter which, there is nothing upon which a jury can pass, and so the case 
' should lie withdrawn from them. It is not necessary, in my opinion, in

MACKENZIE days, to go through the form of directing them to find a verdict :
and it has always seemed to me to Is* illogical; from all points of view, 
that they should Is* so directed; if there Is* any evidence, the verdict 
should Is* theirs; if there Is* no evidence, the judgment should In* the 
< oiirt's as a matter of law.

B.C. 
Electric 

R. To.
M<• Phillip*, J A 

(dissenting) There is nothing in the appeal-book to shew how long tin* 
jury were out, other than that the jury disagreed ; we van fairly 
assume that the three hours and more elapsed and the end was 
a disagreement; that means that the jury were not able to even 
arrive at a majority verdict, where, with us, out of a jury of 
eight in civil cases, this is permissible. This is in itself a cir
cumstance worthy of being noted, as it is a matter of rare oc
currence for a jury to disagree in negligence actions. The fact 
is that the plaintiff’s account of his actions is an impossible 
one and clearly established contributory negligence on his part. 
On his own statement it was the car proceeding on the
east track which impelled him to suddenly turn around and go 
back upon the west track. Now this car he could not see lie 
admits owing to the wagon, but yet lie m*klcssly, his line of 
vision being impeded to the north up the west track, proceeds to 
cross the lines of street railway—double tracks lying side bv 
side. Did lie exercise “due care”? If he did not he is not en
titled to complain of the negligence of the defendant.

I concede that if it was that the plaintiff in the »n emer
gency lost his presence of mind through the misconduct of the 
defendant, and while in such loss, and owing to it,- fell into the 
danger, and was thereby hurt, he would not be guilty of want 
of due care or of contributory negligence.

Let us analyze this. The admitted facts are that lie pro
ceeded to cross the tracks without being able to see whether a 
ear was coming along the east tracks; lie is confronted with one 
according to his story ; lie steps back upon the west track and 
is hit by a car on the west track, a car that he must have seen 
if he looked before crossing, as the other witnesses saw it. What 
can be said to be the mist t of the defendant? None is 
established for this situation, the peril was created by the 
plaintiff’s own act—a reckless act. Were this case like that of 
TIk North Eastern l{. Co. v. Wattless, 43 L.J.Q.B. 185, or within 
the principle there enunciated by Lord Cairns, which went to 
the House of Lords, and Is to be found reported in 43 L.J.Q.B. 
185. there would be liability. There the gates to the line of 
railway were open, which, by statute, should have been closed. 
Lord Cairns, at p. 187, said ;—

The circumstance that the gate was open at the time amounted to a 
statement to the ; that the line was safe to cross, and a person going

■
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intide the gate with h view of crossing the line may well In* MippoMwl l»\ 
a jury to have l*»en influenced hy the fact that the gate wan open. When 
inside the gates the hoy, who as stated in the vase, was injured, saw one 
train blocking up the line, *o as to make it im|M»s*ihle to cross in spite of 
the open gate, and he may easily In* supposed to have been embarrassed 
thereby, so that having his attention fixed upon that train, when lie 
attempted to priN-ced after it had passed, he failed to sec the other train, 
and in consequence was kum-kcd down hy it and was injured. To say that 
he might have seen the other train only comes to this, that being brought 
on to the line hy the fact that the gate was open, and finding himself 
stop|Nil hy a train, lie Inn'iiiiic embarrassed and did not use his faculties 
as clearly as lie might have done. The question is. might not a jury well 
consider that lie was on the line through the negligence of the company -

B. C

S. V. 
1014

MaiKknxik

B.C
Kt.ETTHlC

R. ( O.

MrPhillips. J X 
Mlwnling)

Xoxv, xvhat xx'as tin- negligence on the part of the company 
which brought the upon the tracks? Not a particle
of evidence, not even a scintilla. The , came upon the
tracks without intervention, without anything being held out 
to ensure safety. It is true he needed no invitation, lie had a 
right to cross the street and the tracks, hut to do it with “due 
care.” On the facts did he do this? The evidence is
against the upon his own story.

If there was a car on the east track hearing down on him. 
lie went on the tracks recklessly xvithout being able to apprise 
himself of the fact hy reason of the xvagon obstructing his view: 
and if this was only a freak of imagination, ami no car xvus on 
the cast track, and hearing down upon him. he was the author 
of his own injury xvithout negligence in the defendant, as to 
step hack uiion the west, track, as he did, after once clearing it, 
and thereby aw motormaii of the ear that lie was safely
across, xvus to bring about inevitable accident through no mis
conduct of the defendant company. The impact xvas instantane
ous, there xvas no time or room for the pulling up or staying the 
xvay of the car.

I conclude with the words of Palles, (Mb. in the Coyle case, 
20 L.R. Ir. 40!), at 418, which are peculiarly applicable to tin- 
facts of this case:—

It tin* caw is *u dear that the ill-termination of thorn* two qucution* 
i whether the act of the plaintilf was negligent, or, *ecomUy, whether the 
circumstance* remler reasonable an inference of fact that the ilefemlant. 
by due can*, could have obviated the plaintiff* negligence) involves no 
inference of fact, it i* for the Judge and not for the jury.

In my opinion it is clear beyond " that the plaintiff 
xvas negligent, and the injury xvas one oxving to that negligence 
of the plaintilf inevitable and immediate, not admitting of any 
possible epportunity of being obviated.

It follows that, in my opinion, the appeal should lie allowed, 
and judgment entered for the defendant company.

Apptal dismiss* ri.
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ONT LEAR v. CANADIAN WESTINGHOUSE CO.

S.C.
1014

Ontario Supreme ('our! {Appellate Itirinion ). Huipl. V.. Ridtlell. Middleton, 
ami Leitch. danuarp 23. 1914.

1. Maktkh anii mkbvaxt (611 K11—275)—Forkman ah fkli.ow-nkrvaxt— 
\ii,i h.i m i Work « • Limita iron pi mi

Where n furemim him from IiIh master discretion as to how manv 
men shall he employed from time to time in lifting iron plates in a 
factory, the master is not liable for the foreman's error of judgment 
or negligence in putting on the men too heavy a load, where the fore
man is no more than a fellow-servant.

| Young v. Iloffman. [19971 2 K.H. 94tl. referred to. |

Statement Appeal l>y tin* plaintiff from the judgment of the Senior 
Judge of tin* County Court of the County of Wentworth in 
favour of the defendants in an action for damages for injury 

d by the while working for the defendants in
their factory in attempting to hold up a heavy plate. The plain
tiff alleged negligence on the part of the defendants.

('. W. Hdl, for the plaintiff, the appellant.
S. F. Washington, K.C.. for the defendants, the respondents.

The judgment of the Court was delivered by Boyd, C. : The 
plaintiff cannot recover at eomnion law. There was no defect in 
the works or appliances ; a crane was provided for the hoist
ing up of large plates ; the smaller ones were handled by men 
called in for the occasion from other work. It was left to the 
discretion of the foreman as to how many men should be em
ployed in lifting the smaller plates; and. if In* erred in judgment 
or was negligent in putting on the men too heavy a load, it was 
the fault of the foreman, who was no more than a fellow-servant, 
and so (as before the Workmen’s Compensation for Injuries 
Aet) the master was not liable. The judgment should be 
affirmed. No costs.

Yount/ v. Iloffman, 119071 2 K.B. 04(>, may he referred to.
It would he well to verify the weight of the small plate: to 

tin* man who lifted and strained himself it seemed half a ton : 
to the foreman who looked on. about 300 pounds ; the truth 
probably lies between.

Apptnl dismissed.
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REX v. JACKSON.
Alberta Supreme Court, Walsh, ,/. February "2. IHI4.

1. IÎABKAN ('ORPIN (fill)—20)—Jl'HINMVTIOX OK CO-OHIO N All: .11 IH.KN (O' 

NAMK COURT.

KiicIi Hiimwtivo jmlge lo whom n ImInas eorpiiH application in ninth* 
must act upon his own view of the law applicable to it. anil where an 
application of this character is made before a judge of the Alberta 
Supreme Court, the fact that the same application luul previously 
liecn dismissed by each of two other justices of the same court, all 
vested with co-ordinate jurisdiction, is in no sense a bar to the ile noro 
hearing and determination of the third habeas carpus application on 
its merits.

ALTA.

S.(\
1UII

Habeas corpus application by the defendant in respect of a statement 
conviction for keeping a common bawdy house.

The application was granted.
J. McKay ('•natron, for the applicant.
F. .S'. Sclwootl, for the Attorney-General.

Walsh, d. :—This is the third attempt which this woman has w»i»h. j. 
made to secure her freedom. The Chief Justice and inv brother 
Simmons dismissed the applications which she made to them.
For this reason I feel great diffidence in giving effect to the 
very strong opinion which I hold that her detention is illegal, 
hut I must do so. as each successive Judge to whom a habeas 
corpus application is made, must act upon his own view of the 
law applicable to it.

She was convicted under see. 228 of the Code, of being the 
keeper of a common bawdy house. While hut one immoral act 
was proved to have been committed in her place, it is contended 
that the general reputation of the place is established by the 
fact that complaints were made to the police with respect to it. 
and that this reputation, coupled with this one act, justify the 
conviction. The evidence in this respect which is given by a 
man who, 1 assume, was a police officer, is. that two unnamed 
girls, occupying a room adjoining that of the accused, had com
plained several times of men going into her room, and that they 
could not sleep because of these men going in and out, and be
cause of the noise which they made while there. It does not even 
appear from the depositions to whom the complaints were made, 
but I assume that it was to the police.

I understand that it is the general reputation of a place which 
may help to attribute to it the character of a bawdy house. I am 
quite unahle to bring my mind to the conclusion that complaints 
made by two persons, who, for this purpose, may he treated as 
but one, can create a general reputation for the place com
plained of. I do not wish to be understood as holding that no 
amount of complaining can avail to affect or fix the general 
reputation of a place, for I can quite well understand that such

.75—15 D.I..B,
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ALTA complaints may hr so general and so widespread as to thereby
8. C.
11114

definitely fix its reputation. That, however, is not this ease, it 
seems to me to be a most dangerous tiling to say that, because

Rex
some undisclosed person tells the police that such and such a 
thing has happened in a certain place that that place has thereby

.I.VKSON acquired a general reputation appropriate to the character of
the story thus told of it ; for a vindictive or unscrupulous person 
might very easily in this way give a most undeservedly bad re
putation to the premises of another with whom he or she hap
pened to be on unfriendly terms.

In my opinion there was no evidence before the magistrate 
to warrant this conviction, and the applicant is entitled to her 
liberty. There will be the usual order of protection for the mag
istrate, the keeper of the jail, and others, and there will be no 
costs of the application.

Application, granted.

B. C. JOHNSTON v. THOMPSON.

s.c.
11)14

Itritisli Columbia Supreme Court, 11 report/. .1. Jonuarp .*10, UH l.
1. ('oimiHATlOXH AND COM VAX IKK (SIVI)l—71 1—Pi HVIIAM-: Ok "ASSKTS 

AND I.IAIUI.ITIKn" Ok OTIlKIt COMPANY- PaYIXII ITS 1 IAIIII.ITIKS.
Where n newly organized company umler an intro rires agreement 

in writing purchases "the a suet a and undertaking*" of two dissolving 
industrial companies, and it was the intention of siieh agreement that 
the liabilities of the dissolving companies should l-e assumed and 
paid hy the purchasing company, the payment in pursuance thereof 
will not lie declared void in a shareholder's action, if there was no 
fraud or want of good faith in the transaction; although the agree 
ment did not on its face spivilically stipulate'for such payment.

| It ose v. R.C. Refining Co., hi R.C.Il. 213, at 227: Iturlnml \. Rorte.
1111021 A.r. *:t at !):i, applied. 1

Statement Action by a shareholder on behalf of himself and other 
shareholders of a company to declare void its payment of its 
alleged obligations under an agreement of purchase of “the as 
sets and undertakings” of certain dissolving or amalgamating 
companies.

The action was dismissed.
W. J. Taylor, K.C., and J. Martin, K.C., for plaintiff.
McDiarmid, for defendants.

Q it kooky, J. :—The defendant company, by agreement in writ
ing, purchased “the assets and undertakings” of the B.C. Sand 
and (1 ravel Co. and of the Victoria Contracting "Co., and in 
carrying out those agreements according to the real intent of tin- 
parties to them, the defendant company paid the liabilities of 
those companies. This action is brought by the plaintiff on be
half of himself and all other the shareholders of the defendant 
company to compel the repayment of the money so expended
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At the trial, plaintiff’s counsel stated that he did not ask for 
any order against the individual defendants, but asked for a de 
via rat ion against the defendant company that the moneys so 
paid out were improperly expended.

The moneys were actually paid out. without any specific in
structions by the directors, by the officers of the company in 
carrying out what both parties to the contract believed to be its 
terms.

The defendant company was formed, and the agreement 
entered into for the purpose of carrying out a scheme for the 
amalgamation of the H.(\ Sand and Gravel Co. and the Victoria 
Contracting Co., the plan for which had been proposed by a pro
moter employed for that purpose, and the plaintiff was at the 
time a shareholder in the Sand and Gravel Co.

There is a strong resemblance of the personnel of those in 
control of all three companies.

The plaintiff’s contention is that, as there is no specific 
mention in the agreements of the assumption by the defendant 
company of the liabilities of the other companies, their payment 
was not warranted by the terms of the agreements themselves, 
and was therefore illegal, and a fraud upon the shareholders of 
the defendant company ; and it is in this sense only that the 
plaintiff alleges any fraud in the transaction, and I understood 
his counsel at the conclusion of the trial to withdraw all other 
charges of fraud, if any.

On the evidence before me I have no hesitation whatever in 
finding that there was no wrong or fraudulent intention of any 
kind on the part of any of the defendants ; either in the scheme 
of amalgamation or in carrying it out ; and that all parties and 
persons interested in it, except possibly the plaintiff, knew and 
intended that the liabilities of the dissolving companies were to 
he assumed and paid by the defendant company. As to the 
plaintiff's knowledge of this I make no finding. He says lie 
did not, hut it is difficult to understand how, as a business man. 
with the material before him he did not. and he certainly did 
know it when he actually received his shares in the defendant 
company.

Assuming that there is no authority for the payment of the 
liabilities, under the strict interpretation of the agreements, it 
seems to me that the plaintiff falls within the principle of Foss 
v. llarbottlc, 2 Hare 461, 67 Eng. R. 189; and Mozley v. Alston, 
1 Phillips 790, 41 Eng. R. 833, which with the later English 
cases are discussed by Mr. Justice Martin in Rose v. B.C. Refin
ing Co., 16 B.C.R. 215, at 227, and cannot bring this action in 
his own name, at least before asking the company itself to pro
ceed to recover the moneys alleged to be lost to it. There is no 
fraud on the part of the defendants. The agreements entered

B. C.
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into were infra vins of tin* company, and if. under their legal 
form, the defendant company should attempt to avoid payment 
of these liabilities, it would be guilty of a fraud upon the other 
companies, and the agreements would be reformed by the Courts 
at the instigation of those companies upon it being made to ap
pear, as is the now proved and admitted fact, that if the agree
ments do not now include the payment of the liabilities, it was 
intended by both parties to them that they should.

In the case of an agreement between two individuals there is 
nothing that I know of to prevent them from ignoring any 
mutual mistake, and carrying it out as honest men according 
to their real intention. Is the position any different in the case 
of two companies 1

The attempt of the plaintiff to bring the ease within Bttrland 
v. Earle, 119021 A.C. 83; Menier v. Jloaprr’s Td. 1 Varies, L.R. 

‘J Ch. App. 350; and Atwoot v. Merryivcatlur, L.R. 5 Kq. 464(a). 
I think fails.

In Ilurland v. Earle, Lord Davey says, at p. 93:—
The rases in which the minority enn maintain such an action are. there

fore. eonllneil to those in which the acta complained of are of a fraudulent 
character or hey mid the powers of the company.

There is no fraud here; the directors acted bona fide through 
out, both in settling the terms upon which the other companies 
should he absorbed, and in carrying out those contracts. That 
there was authority to purchase or absorb those companies has 
not been questioned.

The only suggestion that there was fraud or that this act 
of paying the liabilities was ultra vires, Is lwtsed on the form of 
the contract, and the omission from the contracts of any clause 
expressly authorizing the payment of “the liabilities.”

In ilcnicr v. Hooper's Tel. Co., L.R. 9 Ch. 350, there was 
direct fraud. See Lord Justice James, at p. 353, where he 
says :—

They (the defendants) have dealt with them (the share») in considéra 
tion of their obtaining for thmisrlrcs certain advantages.

Atwool v. Mcrrywcather, L.R. 5 Eq. 364(a), was a clear case 
of fraud and collusion, and there had been a previous bill filed 
in the name of the company, and the majority had used their 
power to have the hill taken off the file.

At the trial I expressed the opinion that there might hr 
ground for refusing to give the defendants their costs, but on 
consideration, 1 have concluded that there is no sufficient ground 
for doing it.

There will be judgment for the defendants with costs.

Action dismissed.
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DOMINION BANK v. MARKHAM.
(Decision No. 2.)

Alberta Supreme Court, Stuart. ./. January 22, 1014.
1. AsSHiXMKXTN FOR CRKIUTORN I # II—5)—PrIOUITIKH—I XTKRI’I.KADKR.

In determining the rights of an assignee under an assignment for 
the benefit of creditors made pending an interpleader lietween certain 
creditors and a chattel mortgagee, see. K of the Assignments Act. 
1007 (Alta.), oil. 0. must lie construed as controlled by the later 
enactment, nub-see. 4 of see. 5 of the Creditors’ Relief Act. 1010 
I Alta.), eh. 4. by virtue whereof those creditors only who come in as 
parties to the interpleader and contribute to the expense of the con 
test are entitled to share in the benefits.

|Dominion Hunk V. Marl,liam (No. I). 14 l>.LU. 508: Martin \ 
Fowler, I» D.L.R. ‘245. 40 Can. S.C.H. 110 : and Sykes v. Soper. I l D.L. 
It. 407. 20 O.L.It. 103, referred to.|

Application, in an interpleader issue, by the assignee for 
tin* benefit of creditors who had been added as a party, to dis
pose of the assignee’s claim as against the contesting execution 
creditors.

IV. ,/. A. Mustard, for assignee.
G. It. Hehwood, for Dominion Bank.
C. C. McCaul, K.C., for execution creditors.
C. A. Grant, K.(\, for Revillion Wholesale Ltd.
E. It. Edwards, K.C., for the sheriff.

Stuart, J. :—Since delivering my judgment in this ease, of 
November 19, 1913, [Dominion Bank v. Markham (So. 1), 14 
D.L.R. 508], counsel for the assignee, who did not appear at 
the trial, has raised before me, on notice to the other parties, 
the question of my failure to deal with the rights of the assignee. 
I did. in fact, deal with the conflicting rights of the parties 
who appeared before me. It now appears that the rights of the 
then appearing creditors conflict in some degree with the rights 
of the assignee, and it is this question that 1 am now asked to 
decide.

Tn the first place 1 would point out that it is not very clear 
that any issue as between the execution creditors and the as
signee was ever directed to be tried unless it might he said to be 
included in the general expression “all other questions” used in 
the last paragraph of the order of October 1, 1913.

Tn this particular case, at any rate, I do not think the as
signee is entitled to succeed; 1 am not fully convinced of the 
correctness of the view expressed in Sykes v. Soper, 14 D.L.R. 
497, 29 O.L.R. 193. But, even assuming that to have been a 
correct decision on the facts of that particular case, I do not 
propose to apply it here. Neither the assignee nor any creditor 
represented by him was shewn to have undertaken to bear any
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portion of the costs of the issue. He even stayed away when it 
came on for trial, as it seems, to avoid costs. And on the last 
hearing one of the creditors whom the assignee represents, viz., 
the Dominion Hank, indicated that it would like the assignee to 
succeed, although at the trial of tin» issue that hank did its 
very best to deprive the creditors of all benefit either under the 
executions or under the assignments and in part succeeded. 
Now, to assent to the claim of tin* assignee, will lie to give that 
hank, of coi rse, through Bradley, a benefit which it tried its 
best to avoid because it thought it could do better and get 
everything.

The Creditors’ Relief Act, Statutes 1910, eh. 4. is a later 
statute than the Assignments and Preferences Act. Statutes 
1907, ch. ti, and 1 think this is a proper case in to decide
that sec. 5, sub-sec. 4 of the former Act supersedes or that •! 
creates an exception to sec. H of the Assignments and Prefer 
ences Act. Several expressions in Martin v. Fowler, <1 D.L.R. 
24.'!. 46 Can. S.C.R. 119, confirm this view although as pointed 
out by Meredith, C.J., in Sykes v. Soper, 14 D.L.R. 497. 29 
O.L.R. 19.'!, the element of time does not seem to have been dis
cussed, which, indeed, was unnecessary there.

The sheriff will therefore proceed to sell the horses in his 
possession, not by the foregoing judgment given to til - hank, and 
to distribute the proceeds among the contesting execution credi
tors referred to in the 6th paragraph of the order of June 10. 
1913. If there is any uncertainty as to who these are the 
sheriff may decide the matter himself upon affidavit evidence.

Orth r anordiuyly.

REX v McGIVNEY.

Hritisli Columbia Ruprnne Court. Uanlonaht. ()J.. !.. I ni nil. Marlin, liai 
liher, amt McRhillipn, JJ.A. January IS, 1914.

I. KvillE.NCt: (6 MIL—993)—( '(IRROIIOR ATIOX—IXIIKONT AHHAITI—llMI 
OF COM VI. A HIT—KLICIT1.no STATS M EXT IIY Ql KNTIONINO «Tlll.ll. 

Evidence of statements made by a child an to an indecent a «nu It 
made u|mn her are not necessarily involuntary and inadmissible in 
corroboration of her testimony because she was led to make the state 
nient only by questions put by her natural guardian and then onlx 
after the lapse of ten days from the alleged offence, if there was in 
the questions no suggestion as to the person to Itc blamed.

|It. v. Onhorur. | 1905) I K.I1. 551: It. v. Spuzzuin, 12 Can. Cr. ('as. 
287. 12 B.C'.lt. 291: It. v. Rowan. 15 Can. Cr. Cas. 529: and It. \. I man 
IHn. 18 Can. Cr. Cas. 82. referred to.)

Crown case reserved by Swanson, Co.J., on a conviction for 
indecent assault upon a child, as to corroboration of the child's 
testimony under sec. 1003 of the Criminal Code. 19116, and see. 
16 of the Canada Evidence Act, 1906.

8
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The conviction wias affirmed.
The questions reserved are fully .set out in the judgment of

B.C.

Galliher, J.A.
Douglas Armour, for prisoner. 
W. M. McKay. for the Crown.

8.C.
1914

Macdonald, ( '.J.A.. answered questions 1 and 2 affirm- ----
. Macdonald.ativelv. c.j.a.

Iryinu, J.A.:—To the first question I would answer Yes. In irting.j.a.
It. v. Osborne, 11905) 1 K.B. 551 at 556, it is said

In each case, the decision on the character of the question put. an well 
as other circumstances, such as the relationship of the questioner to the 
complainant, must lie left to the discretion of the presiding

That disposes of the objection that the complaint was made 
in answer to an inquiry.

In 1906, I decided a ease where a very similar objection was 
taken : It. v. Npuziiim, 12 Can. Cr. ('as. 287, 12 B.C.R. 291.

As to the delay of ten days, I must admit that is a long 
interval, hut I am not able to say that the evidence was im
properly received. In If. v. Ingrey (1900), 64 J.P. 106, at the 
suggestion of the Chief Justice, evidence was not priced when 
there was an interval of three days between the alleged out
rage and the complaint.

To the second question 1 would answer No. The evidence 
is not in my opinion sufficient. It. does not tend to identify 
the accused as the person who committed the offence, nor estab
lish that the offence was committed at the time or place men
tioned by the child.

In answering this question it is difficult to avoid dealing 
with the point as a question of fact. That line is not open to 
us. Our decision must be then, was then* corroboration within 
the meaning of the statute, such as would justify the Judge in 
allowing the case to go to the jury.

In It. v. Ora y (1904), 68 J.P. .427. the Court had before it 
a case under the Criminal Law Amendment Act, 1885. Lord 
Alverstone doubted whether any case ought to have been stated 
because the question really is not a question of law at all, hut a 
question of fact.

The case against the prisoner rests on the child’s evidence as 
told in Court, corroborated as it is by the statement to her 
grandmother. That statement is not evidence to prove the truth 
of the facts, nor as part of the res y<sta, but its being evidence 
of the consistency of the child's conduct with the story told by 
her in the witness-box, it is regarded ns confirmatory of her 
testimony.

It must be conceded that an assault was committed on her.

8
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Tin- statute requires that tin* child’s testimony shall he eorrobor- 
ated by some other material evidence in support thereof impli
cating the accused. Proof of the offence is one thing, identity 
of the offender is or may he quite a different thing. There is 
plenty of corroborât ion of the commission of the offence, hut 
what corroboration is there implicating the accused? The evi
dence of identity in this ease is the child's direct evidence, and 
the corroborative proof relied on is that the prisoner had the 
opportunity of doing it at the time and place fixed by her. But 
there is no material corroboration that the offence was com
mitted at that time or place. In If. v. Hours (1909), 15 Can. (>. 
('as. 326, 20 O.L.R. Ill, the condition of the child when she 
came home fixed the time and so implicated the accused.

The “other” material evidence may not be inconsistent with 
her story, but it does not implicate the accused.

As a general rule a Court will act on the oral testimony of 
a single witness, lmt in certain cases corroboration is required. 
f.;,. (1) treason. <2) perjury. (3) forgery (in Canada, hut 
not in England), (4) to a certain extent where the evidence 
is given hv an accomplice. (5) bastardy proceedings, and (6) 
where not on oath as by a child. In most cases the rule is that 
where there is a substantial corroboration of the evidence of an 
interested party, it confirms not only the statements which are 
expressly supported by the corroborating evidence, but to all 
statements made : see Minister of Stamps v. Townsend, [19091 
A.C. 633. That principle would be applicable to the corrobor
ation spoken of in sec. Hi of the Evidence Act. R.S.O. 1906, 
eh. 145, but falls short of the “other” material evidence re
quired by sec. 1003 (2) Crim. Code. In Iff/fill v. Morton 
(1906), 70 J.P. 347. where the Court had to determine whether 
the evidence of the mother, who had been a guest at the alleged 
father's house, was corroborate! in some material particular bv 
other evidence, it was proved that the woman had changed her 
room to a room next to the man's bedroom. Lord Alverstone 
and Mr. Justice Bray thought the corroboration necessary was 
as to the conduct of the man, not as to that of the woman, and 
Mr. Justice Bray points out that it was not a material particular 
that the man was sleeping alone that night, and that the woman 
was sleeping in the same house.

Of courmv (Bruy, J., continue*) such n state of thing* tenils to make 
the conduct alleged possible, but in my opinion that is not sufficient.

Best on Evidence (1911 edition by Mr. 1’hipson) at 598, 
after referring to the statutes dealing with the reception of 
unsworn testimony by children, says :—

Speaking generally it may lie said that where one witness only appear* 
in Miipport of an action or proHecution, where it ia only a case of oath
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against until, ns it is sniil, or where tlx* person against whom the testi
mony is given cannot controvert it by testimony of his own, the evidence of 
Mtich a witness ought to Is* very jealously watched and carefully sifted.

It may he said that these remarks go to the weight, possibly 
that is so. hut I think the Court should he exceedingly care
ful not to admit evidence, unless it is material, and unless it 
implicates the accused.

As to the third question, very different words are used in 
see. 1003 ( 2) of the Criminal Code, and in sec. Hi of the Evi
dence Act. and no doubt the different words were purposely 
chosen. //. v. Pail Is ur (1909), 1.1 Can. Cr. Cas. 339, 20 O.L.R.
207. was a decision under sec. Hi of the Evidence Act. I think 
there was corroboration in that case that would have satisfied 
sec. 1003 (2) had that sub-section been in point. This question 
I would answer in the affirmative, dealing with the point as a 
question of law. As to the weight to be given to the evidence, 1 
desire to express no opinion whatever.

Martin, J.A. :—Two objections are taken on behalf of the Martin, j.a. 
prisoner to the admission of the statement of the child, aged 0 
years, viz.: that (a) it was not voluntary, being brought about 
by leading or inducing questions of her grandmother, and (/>) 
was not made at the first opportunity, after the offence, but 
admittedly at least two weeks thereafter. The rule governing 
both points was laid down by the Court of Crown Cases Re
served in P. v. Osbornr, |1903| 1 K.H. 331, 74 L.J.K.B. 311, 
at p. bul, thus:—

It applies only where there is a complaint not elicited by questions of 
n leading and inducing or intimidating character, and only when it is 
made at the lirst opportunity after the olfenee which reasonably oilers 
itself.

On page 356, examples of questions are given which would 
not prevent the admission of the statement, and also examples 
which would do so, followed by these observations:—•

In each case the decision on the character of the question put, as well 
as other circumstances, such as the relationship of the questioner to the 
lomplainant. must be left to the discretion of the presiding .lodge. If 
the circumstances indicate that but for the questioning there probably 
would have been no voluntary complaint, the answer is inadmissible. If 
the question merely anticipates a statement which the complainant was 
alniut to make, it is not rendered inadmissible by the fact that the 
questioner happens to sjMNik first.

The child ’s evidence of how she came to make the statement 
to her grandmother ( who had charge of her since the death of 
her mother) is as follows:—

I told my mother ( i.c., grandmother I one day—not next day—I can't 
say how many days. I told my grandmother. Iieeause she wanted to know

B. C. 

s. c.
11114
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Irving. J.A.
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if I hail i'vvr been hurt there*. Sin* wunteil to know wliut MeGivney «lone. 
She just wanted to know who hurt me. I said. MeGivney. It wan while 
she was bathing me, she asked me, and I told her all about it. Il«* hurt 
me when lie was doing this in tin* bedroom. I diiln't st ream at all.

Now this account clearly, to my mind, shown that the state
ment was not admissible, according to tin* above rule, but it is 
sought to strengthen the position by referring to the grand 
mother's version. I pause here to say that obviously this is a 
course which should be scrutinized very narrowly, because any 
material conflict between the Crown witnesses as to the manner 
in which such a statement came to he made must of necessity 
raise at the outset a serious doubt about the propriety of its 
reception, if indeed it should in such circumstances be received 
at all. Hut assuming we would be justified in referring to the 
grandmother's account to contradict the child, this is what sin- 
says on examination-in-chief:—

I hutlu-d tin- little girl. I didn't think alsiut her having inch a disease-.
I asked Ih-ssh- if hIii- had got hurt. « or ho, ami she “aid she hadn't
hurt herself. After a few «lays I was bathing her. gi-tting her ready 
for lieil. I wasn't asking her any quest ion# at all. She hado-d up at me 
and told me what had la-t-n done. She saiil “Grandma. MeGivney." etc.
I detailing circumstances ).

Hut on cross-examination she gives this testimony :—
I noticed discharge on her clothes. I asked if anything had tied

to hurt her and she didn't seem to know anything about it. Il«-r parts 
were then a little inllamcd at that time. 1 ask«-«l her if anyone ha«l hurl
her there. I didn't mention MeGivney, I never thought of him. Her
father was home then. I didn't tell him for a c of days later. I can't 
say how many days after the child tohl me. I coiihln't say if it would Is
as long as a week. It was several days. I told the father something 
was wrong with Bessie and we would have to have doctor. Ih*ct«»r was 
then- lieforo she told me. It was some days after doctor examined her 
that she tohl me. The doctor tohl Mr. Weaver what he suspected, and 
Mr. Weaver said to me if it could Is- |s*ssible any men were Isdhering 
Bessie, ami I said, I diiln’t think so, and it was after this she told me. 
I couldn’t say how many days after Mr. Weaver tohl me this, that
Bessie told me. I don’t think I ashed her. She tohl me one evening. I
wasn't asking her any questions. I had Is-en bathing her—getting her 
remly for bed. I hud Is-en using wash. I think 1 asked her one day if un\ 
one hail hurt lu-r. She said she hadn’t Is-en hurt. I wasn’t saying un> 
thing to her at tinu- she tohl me story. I think I had just got through 
bathing her.

This shews that after the grandmother noticed the dis
charge and inflammation, she asked the child the leading and 
suggestive question “if anyone had hurt her there?” to which 
the child replied that “she hadn’t been hurt,” and. apparently, 
on another occasion in answer to the same question, "she didn’t 
seem to know anything about it.” Then a couple of days after-
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wards flu* father is informed and the doctor was called in 
on September I (the offence being eonimitted on August 20), 
and not for some days after that did the child make any further 
statement. I have no doubt whatever that in such circumstances 
tliis complaint cannot be regarded as voluntary and is inadmis
sible. And I am also of the opinion that it cannot be said to .Metiiwr.Y 
have been made at ~ , .Miirtln. J.A.
the flrut. opportunity aftor the ollence whicli miwmulily ottered it*elf.

That opportunity here was manifestly, at the latest, when 
her grandmother first challenged her attention by asking her who 
had hurt her. and her answer in ell'cct was that no one had 
done so. Whatever could be said to excuse her silence before 
that time, nothing could excuse it thereafter. To admit **vi 
deuce of that nature in such circumstances would, in my opin 
ion. he more than dangerous. While one may he justified in 
making due allowance for the actions or conduct of young 
children, yet at the same time it must he remembered that their 
minds, often highly imaginative, are singularly open to sugges
tion anil a limit should he placed on that allowance and indul
gence when prejudice to the accused is likely to result from a 
further extension thereof. When a reasonable just opportunit\ 
is established in the case of a child there is no more justification 
for departing therefrom than in the case of an adult. If not the 
first, then why not the 2nd, 3rd, 4th or 5th? Where is the line 
to be drawn! As a matter of precaution I do not wish it to be 
understood that I take the view that even if she had made the 
complaint at said latest opportunity, it could he deemed to lie 
within a reasonable time, because it is not necessary to «bride 
that point, but ! will say that I have very grave doubt about 
it, and with all due respect also about the soundness of the 
decision of His Honour Judge Wallace of the County Court 
of Halifax in li. v. Hamm, II Can. Cr. Cas. 196; ami I have no 
doubt at all that the decision of the same learned Judge in /«*.
V. Smith (1905). 9 Can. Cr. Cas. 21, should not In* followed.

In cases of this class we should be. as was observed in li. v.
Oibome, (190f>| 1 K.Il. 551.
not iiiwiiMililv of the great importance of carefully olmerving I lie proper 
limits within which such evidence should Ik* given.

1 would answer the first question in the negative.
With respect to the second question, I have, after some hesi

tation, reached the conclusion that it should In- answered in the 
affirmative in the sense that there was in law such corrob
orative evidence as cotdd support the conviction, because es 
Meredith, J.A . observed in li. v. Ihnni (1906). 11 Can. Cr. Cas.
244, 250:—

Whether the primmer ought or not to have lieen convicted on the weight

B. C.
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subject with which wc have no right to concern ottr-

Svv also It. v. Korns, 15 Can. Cr. ('as. 326. In coining to this 
view I have in general applied the principles laid down in those 
two cases, and also in my own decision in It. v. Iman Din (1910), 
IS Can. Cr. Cas. 82. 15 It.( ML 476, which, though a decision on 
the Canada Evidence Act, sec. 16, sub-sec. 2, with language not 
so strong as see. 1003 of the Criminal Code, now under consider
ation. yet is of assistance, as are also the Australian cases of 
It. v. (Ingg (1892), 18 Viet. L.R. 218; It. v. Umith (1901), 26 
Viet. L.R. 683; and It. v. O'Brini (1912). Viet. L.R. 133, all 
decisions on a statute with the some wording as sis*. 1003, in the 
last of which it is said at 139 ;—

We think that implication of the prisoner ought to lie hy evidence of 
some direct kind, which would shew that he was more probably than any 
other person the man who did that which produced the physical elfeets on 
her which were there in fact and which have liven produced in such a way 
as she describes.

In my opinion direct evidence of this nature is to he found 
in the ease at liar in the testimony of the prisoner’s wife, 
wherein it is admitted that the injured child was in the accused's 
bedroom that afternoon when he was in it, a fact which the 
accused would not admit, expressing ignorance thereof, hut 
which, as was said in It. v. limns, 15 Can. Cr. Cas. 326, p. 114. 
“tends to bring home the offence to him. I may say that I do 
not understand the Court in the limns ease to hold that the 
voluntary statement of the child would, standing alone, or in 
conjunction with the medical evidence there given, he sufficient 
corroboration, and in my opinion it would not either in that case 
or in this.

Holding these views, it is unnecessary that an opinion 
should In* expressed on the third question as the conviction may 
lie sustained apart from it.

Oalliiier, J.A.:—The accused McGivncy was convicted be
fore Ilis Honour John I). Swanson. Judge of the 'County Court 
of Yale, of having committed an indecent assault upon one 
Bessie Weaver, a child of the age of six years and one month.

The learned Judge reserved for the opinion of this Court 
three questions:—

1. Whs I right in uilmitting us evidence the complaint or statement 
made hy the child to her grandmother charging the accused with the 
alleged offence!

2. Was I right in holding there is sufficient corroborative evidence in 
this case under see. 1003. sub sec. 2. of the Code to justify a conviction of 
the accused for indecent assault?

3. If I am wrong in holding that there is sufficient corroborative evi 
deuce to convict the accused of indecent assault, is there sufficient cor-
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rnlHirntive evidence under *ee. Id. nub-nee. 2. nf tin ('amidu Kviili'iive Act B. C. 
to justify a conviction for common assault?

S. C.
I would answer the first mid second questions in the affirm»- hih

tive, and in that view it becomes unnecessary to answer the third —
question.

Dealing with the first question. Bessie Weaver's mother was MHSivnby. 
dead and she was in charge of her father and grandmother, and (j„i,îü*r"j a 
when her father was absent, in the grandmother's charge solely, 
as hapiH'iied at the time in question. It appears that the child 
made no complaint to any one until about two weeks after the 
alleged offence was committed.

The grandmother noticing that something was wrong, asked 
the child if she had hurt herself, to which she replied that she 
had not, and at a time subsequent, and not in answer to a further 
question, made the statements to her grandmother implicating 
the accused as detailed in the evidence.

It was objected by counsel for the accused that these state
ments were not admissible as being obtaimsl in answer to a 
question, and were not voluntary, and also on account of the 
lapse of time since the alleged offence.

The question of the grandmother was a very natural one. and 
there was in it no suggestion as to who or any one being the 
cause. In fact the grandmother says she never thought of the 
accused ; so that 1 think it may very well lie said that her state
ment as to what occurred, and that the accused was the cause 
of her condition, was voluntary. As to the length of time which 
elapsed before the statement was made, I think we must con
sider the youth of the child, the fact that she would not appre
ciate the full nature of the offence, and perhaps the fear of 
punishment.

Lapse of time might be very serious in the case of a person of 
mon* mat un* years, where the question of consent was involved, 
but in the case of this child it must Is* regarded in a very differ
ent light.

On the second question. There is the evidence of the accused 
and his wife that the child was at their house on the day in 
question, that the accused was lying in bed in a room of the 
house, that the girl Bessie Weaver was in and out of this IhhI- 
room when the accused was there < this latter is denied by the 
accused, but admitted by his wife) and then there is the evi
dence of the doctor who examined the child as to the develop
ment of the disease which ensued, which development was con
sistent with the time at which the offence was alleged to have 
been committed.

I think this evidence, taken together, is such corroboration 
as satisfies! sec. 1<NM of the Criminal Code, sub-sec. 2.

In Hu v. Burr « 1906), 12 Can. Cr. Cas. 103 at 106. 13 O.L.R.
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B. C. 485. at |>. 48f>. Moss, C.J.O., in dealing with the question of cor-
S.C.
1914

roborative evidence ating the accused, says :—
Thin does not necessarily make it incumbent upon the Crown to adduce 

lentiinony of another or other xv it nesses to the acts charged. To do so
Krx

McdlVXKV.

xvould he to virtually render a conviction impossible in the majority of 
cases like the present. It is enough if there be other testimony to facts 
from which the jury or other tribunal trying the case weighing them in

OnUlhrr. J. A. connection xvith the testimony of the one xv it ness may reasonably conclude 
that the accused committed the act xvith which lie is charged.

The same question came up for decision in /»Y.r v. Dami, 12 
O.L.R. 227. also reported in 11 (’an. (>. ('as. 244. see remarks of 
Maelaren. J.A.. at p. 247.

See also the remarks of Maelaren. J.A., in l!c.r v. CailUur 
(19091, 15 <’an. (V. ('hr. 339 at 346, 20 O.L.R. 207. at 214.

Mvl*lulli|)j.. J X MePmu.iPs, J.A., concurred with Martin, J.A.
Conviction sustaincd.

N.B.—The prisoner was afterwards sentenced by Judge 
Swanson to txvo years' imprisonment.

N. S. Re McDonald estate.

« P
1911

Court of Frobaie. Antiyonish, X.N., Jutlyr MacGillirray. February 2, 11* 14.

1. Wins i(l 1)—37)—Dklvsioxh—As to famiiy — Paranoia — Moxo-

Where the testator xvas alllicted xvith the form of insanity knoxvn as 
monomania or paranoia and his insane suspicion and aversion to- 
xvards his own family took the place of natural infection and per
verted the sense of right of the testator, his will depriving his xvife 
of any lienellt in his estate and making inadequate provision for his 
infant children while the hulk of the estate xvas given for religious 
pur|Mises. will In* set aside.

Statement Trial of an issue as to the validity of a will raised on the 
citation of the widoxv under proceedings for proof of the will 
in solemn form. The citation had been served on the legatees 
named in the will and upon the next of kin.

The evidence at the hearing shexved the testator to have been 
alllicted xx'ith persistent delusions regarding his wife and family 
to whom he gave nothing by his will, that his mental disease was 
to he classed as paranoia and that the delusions dominated 
rather than impaired the intellectual processes of his mind.

IV. Chisholm, K.C., for executor.
('. /'. Chisholm, for the widow and children.

A. Wall, K.C., for the parents of the testator.

MmCillivrnj Judge MacQilmvray (after reviewing the evidence) :—I have 
consulted medical works to which I had been referred in the 
course of the argument of counsel, after hearing the evidence 
adduced on the issue raised in propounding the will in ques
tion. dealing with this intellectual anomaly termed paranoia.

42
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Dr. Daniel E. *s. physician-in-chief, insane department.
Philadelphia hospital, in his “Compend of the Practice of Medi
cine.” gives, under symptoms of paranoia :—

The courue of monomania in essentially chronic, the delusion liecoming 
perfectly fixed ami unchanging upon one particular subject, or net of facts, 
which, in turn, dominate the life of the individual. The most common 
characters of these systematized delusions are ilrlu»ion» of prim rut ion or 
HUH/iidon, ilrt union» of exaltation or pritle awl (I elusion» of umeen ai/rufn 
or influences.

Dr. Adolf Strnmpell, professor of special pathology and 
therapeutics at the I niversity of Leipsie. vol. II.. at page 8f>8. 
under the head Paranoia in “Chronic Delusional Insanity.”

N. S.

( ’. V 
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We know little as to the causation of this condition. It is hardly to 
Is* regarded as a disease, rather as an intellectual anomaly, so that it is 
in all tv of antenatal origin, and the psy< heredity i*
as usual called upon to explain its occurrences. Men are somewhat more 
friM|Uciitly allWtcd than women, and it is said to develop most frequently 
between the ages of forty-five and fifty.

At page 090, the author treating of the symptoms of this 
trouble, continues:—

In all four classes of delusion—the persecutory, the religious, the 
erotic, or grandiose—there is one common characteristic. The delusion is 
llx«*d and thoroughly systematized . . . as a rule paranoics are dis
contented. diaturlied and suspicion*.

I'ndcr the suh-hvad Diagnosis, p. 092. the author says that 
in sonic cases the paranoic will conceal his delusions, and even 
remain altsolutely mute. It thus becomes difficult to determine 
his mental state. But if the patient talks of his delusions, the 
diagnosis is usually not difficult.

I have also examined the judicial definition of this species 
of insanity in decided cases in the mother country, in the United 
States and in Canada. As I shall refer fully herein to the Eng 
lisli and Canadian east* when dealing with the point of the 
capacity of the testator to make a will, I will here refer only to 
the definition given in the American cases.

I*«rnnoia. the h-chnicnl name of the form of insanity commonly known 
as •‘monomania 1‘eople v. Braun, 158 N.Y. 558, 6(14.

l'a rnnoia. a form of mental distress known as * insanity :M
t'lanapan V. State. 103 (Sa. (110, (1*23.

Paranoia, the name of a group of mental conceits, of which the most 
characteristic is a sense of injury or unjust persecution, and consequently 
justifiable resentment or redress: UTn/mi v. Slate, til X.J.L. (113, (111).

The deceased was between forty-five and fifty years of age 
when lie died. The delusion manifested by him towards his wife 
began to shew itself at the period of his life in which this de
lusional insanity is said to develop. The suspicion of his wife's

9
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infidelity whs entirely mid absolutely unfounded, and arose 
only from a disordered mental condition.

After weighing the evidence of his widow, the evidence of 
the two doctors, men who stand high in their profession, and 
who are most reliable in every respect, and the evidence of the 
other witnesses, J have no hesitation in finding the fact and 
coming to the conclusion that the deceased Alexander .1. .Mc
Donald was insane, a monomaniac, or more specifically a par
anoic; that this illusionary insanity manifested itself in the de
ceased shortly after he had been married, fourteen years ago; 
and that the unjustifiable and unfounded delusion he enter
tained as to her virtue and as to her having adulterous inter
course with his own first cousin, his hatred of his children bv 
her, continued, as shewn clearly from the evidence of the soli
citor who drew up and witnessed Ills will, the will in question, 
and the evidence of one of his attendant physicians in his last 
illness, down to the time of and at the making of said will, even 
to the time of bis death.

It remains now to be determined whether or not the de
lusion, the mental disorder under which the deceased had 
laboured, has had or was calculated to have had an influence 
on the testamentary disposition of his property. If this dis
order of his mind poisoned his affect ions, perverted the sense 
of right of the testator, or prevented the exercise of his natural 
faculties, if his insane suspicion and aversion took the place 
of natural affection, his will made under such circumstances, 
should not stand.

For the purpose of arriving at a decision on this branch of 
the case, it is necessary to refer first to the nature and value of 
his estate and the testamentary disposition thereof.

The testator had no real estate, lie had personal property 
consisting principally of cash and securities for money lent, 
so far as I can ascertain ; and also household furniture, farming 
implements and three horses, lie made specific bequests amount
ing to $1,775. I judge from his will that his whole estate would 
lie worth about $2.500. No inventory has yet been filed of his 
estate, the executor having been arrested in the course of his 
duty by the proceedings herein. The disposition of his pro
perty is substantially as follows:—

To Rev. II. P. MacPherson $600 in trust; (a) until the 
death of testator's father and mother, the interest in the mean
time being given to priests for masses for the repose of his 
soul ; (/>) after his parents’ death to he applied for the support 
of his brother Ronald; to Right Rev. James Morrison, Bishop 
of Antigonish $J00 to be given towards the conversion of the 
heathens in foreign lands; to his father and mother $100 each: 
to his son and daughter Christina Ann $100 each ; to his sister
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Johanna Slocumh, $100; t» lus sister Mary Lynch. +50; to St. K. 
X. College. îf» 1D; to St. Martha*h lloH|)itnl. .+ 10; to eleven dif 
feront clergymen, priests, a sum totalling in the aggregate. 
+M5. for masses for the repose «if his soul; making in all. +1. 
775. lie gives his father his household furniture, farming 
implement* and three horses, lie makes his father and mother 
residuary legatees.

It will he noticed that In- made no provision for his wife ami 
youngest child, a minor only eight years of age; nor was lie. to 
say the least, very bountiful in providing for his two elder 
children, when he gave them the small pittance of +200 out of 
an estate valued at +2,500. Kven the portion of his means left 
for tin* support of his aged parents is very meagre. +200 more 
The provision made for his hrotln-r Konald. who. I am informed, 
is an imbecile, is postpone!I as to its application during the life 
time of hi*; parents. Mis two sisters get tin- small sum id' 
+150. The hulk of his estate is given for religious purposes ; 
ami from this it would seem that tin* ihveased s illusions took 
somewhat of the religious form. I think there can lie no doubt 
that his illusion respecting his wife exercised an influence on 
the conduct of the testator, alteml his natural affections ami 
prevented the fullilmcnt of his domestic duties, and thereby 
disinherited his family without cause.

Wc now come to the crucial point in this ease l):d tin 
mental disorder, and the illusion arising therefrom as respects 
his wife and her offspring affect the testamentary disposition 
of his property and cause the testator to cut off his wife ami 
children, needing all his property for their support and main 
teiinnce, absolutely. I may say. from participation in his estate

The judgment of man cannot pass upon interior acts which 
are hidden, hut only on exterior movements which appear, or 
on expressions by words which are symbols of one’s thoughts. 
The act of tin- deceased in making an inofficious will, that is a 
will contrary to parental natural duty by which a child is de
prived of his natural inheritance, and the statement made by 
him to tin* barrister who drew up. under his instructions, his 
will, and witnessed the execution of it. his statement to his 
physician during his last illness, his conduct during tin* whole 
of his married life towards his wife ami children, give a fair 
guide to judge of his mental condition at tin* time of making 
his will, ami as to whether or not such condition affected the 
validity of his last will ami testament.

Mr. .lames M. Wall, barrister, who drew up and witnessed 
deceased s will, and who had been managing business for the 
testator for some time previously, gives evidence; ami in cross 
examination, says:—

During the time I knew him he was close-fluted with hi* money. I

N.S.
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N. S. knew the testator was inarrietl when I was writing his will. I asked him
if his wife was living. When he had made three l>ei|iiesta it lieeame ap-
parent to me he was not leaving his wife anything. I then asked him 
aIhhit his wife to jog his memory. After I asked him if his wife was 

|{, living lie replied. "Yes, hut I am not leaving her anything. She has not
M Donu.ii done the right thing with me. and we are not living together."

-D_l* Dr. Me Isaac, who attended tin* deceased in his last illness,
tudge says :—

MurCiillvimy
In his last illness, the deceased being in the hospital, I asked him if In- 

wished to see his wife, that she was inquiring about him. lie replied that 
lie did not wish to see her. and lie told me not to tell her anything about 
him. lie was very sick at the time. I think he was conscious himself he 
was nearing his end. lie exhibited a determination not to see his wife.

From tin* testimony of these witnesses, it is evident that lie 
entertained a hatred and aversion of his wife from the time his 
insane delusions developed, early in the commencement of their 
married life, and down to the time of his death. It is also clear 
that he, by his last will and testament, deprived her of partici
pation in any portion of his estate, in consequence of such de
lusion.

The law of Kngland regards the freedom of the subject and 
the rights of widows to their dower, rights arising from their 
marriage, as the two principal objects of the law. If his natural 
affections had not been estranged by his diseased and morbid 
mental condition, I feel satisfied that his wife would be the first 
object of his bounty in the testamentary disposition of his pro
perty. So far as the evidence discloses, his wife deserved better 
treatment at his hands. The relations between herself' and other 
members of his father’s family with whom she lived were most 
cordial, pmcrful, as she herself expresses it. Her good name in 
the community was untarnished. She was devoted to her hus
band and her domestic duties, and certainly devoted to her 
children. This insane delusion causing hatred of his wife and 
children without doubt dominated his mind for some time pre
vious to and down to the date and at the time of making bis 
last will and testament. Had the delusions affecting the de
ceased been directed to some other object under any one of the 
c be ses of delusion peculiar to paranoics than hatred of his wife 
and children, and had he provided for them as a husband and 
parent naturally should do, I have no doubt the will should he 
upheld. Hut the decided cases go to shew that a will made un
der such insane delusions, which have altered the testator's 
natural affections or prevented the fulfilment of his social and 
domestic duties, ought not to be admitted, if he disinherited his 
family without cause.

Having found the fact that the deceased was a paranoic, 
and that the delusion entertained by him dominated his mind
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for sonie time previous to mid down to tin* date and at the time 
of tin- making and execution of his last will and testament, it 
now becomes necessarv to apply the law governing such cases to 
such a state of facts.

One of the early cases dealing with this point is l)n iv v. 
('huh, :l Add. Rep. 70. decided in the year 1826. In this ease 
it was proved that the testator was mentally affected hy insane 
delusions which had a direct hearing on his will. 11 is will was 
set aside on this ground.

The next important case on the point is Waring v. Waring, 6 
Moo. I\<\ 141. VI Eng. R. 715. decided in 1818. The testatrix 
was a widow leaving property, real and personal, of consider
able amount. She left two brothers and five sisters, next of kin. 
She devised and bequeathed the hulk of her estate to one 
Thomas Waring whom she appointed executor, lie xva- 
st ranger to her family : hut she hmime acquainted with him 
through hearing that lie was active in the cause of Protestant 
ascendancy. She conceived the idea, without foundation, that 
her only brother was becoming a Catholic, and consequently 
took a hatred to him. Although she was close-fisted in mone\ 
matters and was said to have fairly managed her private affair*, 
she entertained delusions that persons holding high places in 
the state were coming to six- her by night. Her delusions par
took of the erotic and of the religious character. On the exe
cutor propounding the will, the Prerogative Court pronounced 
against it. and the decision of the Court was confirmed on ap
peal to the Privy Council.

The next case following the decision in Waring v. Waring. :s 
Smith v. Tihbitt, .'16 L.J.P. .15, decided in 1866. The testatrix 
in this case was a widow without family leaving a large amount 
of property. She was apparently prudent and sensible on all 
subjirts and occasions other than those which were the special 
subjects of her infirmity. She had an only sister and next of 
kin against whom she entertained hatred without much reason, 
and believed that she and her husband and children were doomed 
to perdition. She left the bulk of her estate to her physician, who 
was no relative. The Court on hearing the evidence on this 
point, pronounced against the will.

In the case of Hongliti n v. Knight, 42 L.J.P. 25. decided in 
1871. the testator. John Knight, died leaving personalty valued 
at t!62,000. lie left him surviving three sons. He gave legacies 
to two of them amounting to 115,000 and to his eldest son a life 
interest in Cl0,000 with remainder to other members of the 
family. To mendiers of his next of kin. bequests aggregating 
Cil.500, and small legacies amounting to £1,200. lie appointed 
Sir (’barb's Itoughten. a namesake, but no relative, residuary 
legatee and devisee, and lie also named him executor with Mr.
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N. S. Mhrston, flu* solicitor who drew up his will. lie gave €1,01)0 to

1914
each of his executors. The executors propounded the will. The 
defendants, the three sons of the deceased, and the children
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of the deceased's daughter, pleaded that, at the time the will 
was executed, the deceased was not of sound mind, and upon 
this plea issue was joined. The ease was heard before Sir James

■ludnv
MncOillivra.v

Hannan and a special jury. In support of the will, the plain
tiffs relied on the fact, that the testator, who was admittedly of 
eccentric luihits anti led a retired and secluded life, had always 
managed his own affairs, and had been treated by those with 
whom he had business transactions as of sound mind. For the 
defence it was alleged that, besides labouring under mental 
perversion in some other particulars, the deceased conceived an 
insane aversion of his children, and that he was actuated by 
it to dispose of his property in the manner in which it was pur
ported he conveyed by the will. After hearing the evidence on 
both sides in support of this issue as well as in support of the 
plaintiffs propounding the will, and after the presiding Judge 
had very fully charged the jury reviewing all the important de
cisions bearing on the case, the jury found that at the tim • the 
will was executed, the testator was not of sound mind.

1 have given a fuller synopsis of the case just cited as it 
seems to bear very close resemblance to the ease under considera
tion.

Another ease in point is Nmc< v. Smn, 4!) L.J.P. 8. decided 
in 1872. The testator William Ray Smee imagined himself to 
he the son of (Jeorge IV. 11 is father, a man of considerable 
means, devised his property between his sons. When the testa
tor became insane—a monomaniac—lie conceived the idea that 
his father had been left a large sum of money by the King in 
trust for his support, etc., and that when his father had divided 
his means lie was only giving a part of the money to which lu* 
was entitled as cestui que trust, lie made two wills, the first 
giving the whole of his property. €12,000. to his widow absolutely 
ami appointed her sole executrix. Twelve years after he made a 
second will, and by it cut down the gift to his wife to i life in 
tcrest in his estate, and gave the residue to the mayor, aldermen 
and hiirg"Nscs of the borough of Broughton to establish a free 
library. The corporation of Broughton propounded the las! 
will and the widow the first will. The issues raised on the plead
ings were tried before the President -Sir James Hannan) and 
a special jury. After hearing the evidence and the Judge’s 
charge, the jury without leaving the box found against both 
wills. So the corporation of Broughton took nothing, and the 
widow took the portion of her husband's estate, who died with
out children, to which, under the law. she was entitled : and the 
next of kin took the other portion.
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The vases cited liy vounsvl upholding the will, were Hanks 
v. (iotrtlfellow, 39 I,.d.tj.lt. 237. decided in 1870; and Nkinnsr 
v. Farquharson, 32 Can. X.C.K. f>8, decided in 1902. In the 
former ease the principle was cstahlishcd that the mere t'ae' 
that a testator is subject to insane delusions is no sufficient 
reason why he should be held to have lost his right to make a 
will, if the jury are satisfied that the delusions have not affected 
the general faculties of his mind, and cannot have influenced 
him in any particular disposition of his property. The testator 
in this case believed that In* was molested by evil spirits. He 
left his property to his niece to whom lie was very much at
tached. lie had no heirs of his body. He. in his lifetime, it ap
pears. managed his own money affairs, which were, however, 
on a limited scale. His next of kin contested the will. Tin- 
issue was tried before a Judge and jury, and a verdict rendered 
upholding the validity of the Will. This verdict was confirmed 
on appeal to the Queen's Bench. The learned Chief Justice. 
Covkburn, delivering the opinion of the full Court, in his most 
admirable and illuminating judgment, cites with approval a 
quotation from Legrand du Saule, in his very able work en
titled “La Colie devant les Tribunaux." namely, that

C I* 
1014

Kk
MeDnx \ 1.1 »

liailueiiiatioiiM un- nul >i snllieicnf olmlm-le lu tin- power of innking a will, 
if they have exercised no inlluenee on the eonilnet of the testator. have 
nut altered hi-* natural affection* nr prevented the fiilliluieiit of hi* serial 
and domestic duties : while on the other hand the will of a person affected 
hv insane delusion* ought not to In- admitted if la- has disinherited hi* 
family without cause, or looked on hi* relations as enemies, or licensed M 
seeking to poison him, and the like. In all such eases where the delusion 
exercises a fatal inlluenee on the acts of the person affected, the condition 
of the testamentary power fails, the will of the party is no longer under 
the guidance of reason, it heroine* the creature of the insane delusion.

The latter case cited. Skinmr v. Farquharson, 32 Can. S.C. 
li. Ô8, decides that the testator’s testamentary disposition of his 
property dividing his estate between his wife, son and daughter, 
and appointing his wife executrix and guardian to tin- son, a 
minor, was inconsistent with his insane delusion that they, wife 
and son. were guilty of incest. His will was upheld on the 
ground that the delusion could not have dominated his mind 
when lie made his will.

In view of the facts disclosed in the evidence on the hearing 
of the nation to prove the will of the deceased in solemn 
form of law, and guided by the principles of law established in 
the above cited cases, 1 decide as a question of fact that, at tin- 
time the said will—the will in question herein—was executed, 
the testator was not of sound mind ; that the will was tin- 
creature of an insane delusion entertained by the deceased 
against his wife, and respecting tin* legitimacy of her children.

4
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N. S. The Court <Iovh therefore pronounce against the validity of
C.P. 
lin i

the will; and an order or decree shall pass, setting aside said 
will as invalid, and revoking its proof in simple form, and the
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letters testamentary thereof issued to the executor.
As the executor was put to the proof of the will in this form, 

and as lie had no reason to suspect its validity until after the
lad»
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hearing of his application, he shall have the costs of his appli
cation out of the estate.

Will decland invalid.

B.C. CULSHAW v CROW'S NEST PASS COAL CO Ltd.

S. C.
1914

Hrilinh 1'oluinhia Supreme Court. Martin. Ilallilier. ami Mel'hillipH. ././.I.
January U. 1014.

1. Maktkk and hkkvant (6 II A i—4101 —Liability m mantis to m k\ xnt 
—Kakkty an t<i clack—Accidk\T live to n.nowslidk.

An employer Ih no! relieved from liahilitv under the Workmen'* 
('ompeiiHiitiou Act, ll.S.lt.V. 1011, vli. ‘244. for the death of a milling 
employee as the result of the luiildiiig or shelter in which lie was re
quired to work lieing struck hy a snowsliile. hv reason of tin- fact 
that the slide was occasioned hy almormal conditions, where the 
shelter was located at a place where slides should have Is-en anti 
ci pa ted.

\Ciilshoir \. Croir'n Sent I’nss Coal Co.. It D.L.R, 20. allirmed: 
Warner v. Coachman. SI L..I.K.H. 4.i. distinguished: .1/itrhimon v. 
hay Hron„ H*2 L.J.K.M. 4*21. considered: \ inhet \. Hay ne. SU L.J.K.H. 
S4: Fenton v. Thornley. 7*2 L.J.K.H. 7H7 : and Ismay hnrie Co. v. 
WillianiHon. ‘24 Times L.R. SHI. specially referred io.|

Statement Appeal hy the defendant from the judgment of Murphy. J.. 
Cuhhaw v. ('row’s Nest Pass Coal Co., 14 D.L.R. 25, allowing 
an appeal of an applicant for compensation under the Work
men’s Compensation Act, from the dismissal of his claim hy an 
arbitrator.

The appeal was dismissed, Martin, J.A., dissenting.
Bodwdl, K.C., and Marlin, for appellant, defendant.
Maclean, K.C.. and MacneiU, for respondent, plaintiff.

Martin, J.A. 
Idlwcntlngl

Martin, J.A. (dissenting) :--As 1 at last come to understand 
the finding of fact of the learned arbitrator (though it would 
prohahly have avoided this appeal if lie had made his meaning 
quite clear, as it ought to have been made, for our guidance at 
least), the shelter built at the mine entrance to warm the fan 
men, including the deceased, engaged in ventilating the mine, 
in severe weather, was not in the path of snowslichw at all. as 
appears by the evidence of Shanks (A.II.. pp. 15. Ill), which is 
accepted hy the arbitrator as correct. That shews that tin* only 
snowslide in that neighbourhood for five years was in tin* spring, 
in March 1912, in a thaw, and that it came down and followed 
the course of the gulch or ravine at least 20 or 20 feet away from
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tin* shelter, whereas tin* slide in question occurred in the winter, 
in February, in zero weather, and vante over the cliff 1.000 feet 
l ight above the shelter, and was reused by a high wind knoik 
in g down dead trees which rolled down carrying the snow with 
them. The shelter was about SO feet from the bottom of the gulch 
on a bench under the cliff, and “in a sheltered position as far as 
snowslitles were concerned." p. 18. line 36. and was a safe 
place under ordinary circumstances; it was not built to pro
tect the men from snowslides as it was considered to he out of 
their path; these slides take, as is common knowledge, a well 
defined course and track necessarily conforming to the configura 
tion of the country. On the facts the arbitrator finds that the 
accident was caused by “abnormal weather conditions," and 
such being the case there is nothing before us to shew that the 
deceased was not equally liable with all other persons who 
happened to live or lie employed in that vicinity to the conse
quences of the severity of the weather, and consequently it is 
impossible to say that he was specially affected by it ; any one 
who happened to lie living or working in or further down the 
gulch near to but out of the path of an ordinary snowslide 
might have been overtaken and injured by this unprecedented 
one coming from a totally different direction. That is the only 
inference I can draw from the arbitrator’s finding, and if I am 
right, there is no dispute that, on the law of the cases cited, the 
plaintiff cannot recover. So far as this particular snowslide 
is concerned, she is in no better position than if the dead trees 
that caused it had been blown down in summer time and rolled 
over the cliff, without any snow, but carrying down rocks and 
earth which killed the deceased.

The appeal should, in my opinion, be allowed.

(Ialliiikr, -I.A.:—I agree with Murphy, d., that the fact that 
the conditions which caused the slide which resulted in the 
death of (’ulshaw being abnormal does not affect the liability 
under the circumstances of this case «14 D.L.R. 25).

The fact that the deceased, in the situation lie was placed, in 
the course of his employment, was exposed to risks not common 
to others in the locality not so i , takes it out of the
principle enunciated in the cases cited to us on behalf of tie* 
appellants.

In order for ('ulshaw to perform his work it was necessary 
for him to In* where lie was. and that was not necessary or usual 
for others not so employed.

I would dismiss the appeal.

McPiiii.mhh, .I.A. :—This is an appeal coming before us from 
Murphy, #1., who. upon a case submitted by the learned arbitra
tor (Thompson. Co.J.), held that even with the finding of far
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(dissenting)
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B. c. that tin- suowslidc at Coal Creek which chunciI tin* death ol‘
H 0
11)1 «

Joseph Culsliaw, was caused hy ahnormal conditions of weather, 
the applicants, the widow and infant daughter of the deceased

C'llAI. ('•».

employee being dependants, are entitled to he allowed compen
sation under the Workmen’s Compensation Act, 191)2. and 
the learned Judge remitted the ease to the arbitrator to proceed 
tlirreon in accordance with such decision.

In all claims for compensation the question to lie answered
Mr Phillips. J X must always lie : Was the personal injury one of accident aris 

iug out of and in the course of the t1
The Court of Appeal has no jurisdiction to deal with the 

facts, that is. it is not a Court of Appeal upon questions 
hut upon questions of law alone.

It is to lie observed that Murphy. J.. had some diflieully in 
determining what facts the learned arbitrator did find.

The full Court in Armstrong v. SI. Eugene Mining <V 
(1908), 1J H.C.R. J85 (Hunter. C.J., and Irving, and Morrison. 
JJ.), defined what the arbitrators must do in stating a ease. 
Morrison, J. (who delivered the judgment of the Court), at n. 
988, said :—

1 lie proper course in staling a caw is for him to tiud. not only that the 
demised met his ileal h hy n veillent, whilst in the employment of the de- 
I'enilant. as lie has done, Imt to go further and liml as a fuel (a) whether 
or not that accident arose ont of and in the course of that employment : 
i M that the deceased wits guilty or not guilty of serions and wilful mis 
e nidnet or serious neglect, and then allow or disallow compensation as 
the case might Is-.

We have here no spmfie finding in the stated ease covering 
• />). but we have the arbitrator's findings before us. and we 
have therein this language:—

Was the shelter in which the man stissl and where he had a |h-ifi-vi 
tight to In- at the time, in the course of his employment, so situated that 
persons standing therein ran a peculiar risk from snowslldesY 1 would 
hold that, if the matter were la-fore me for a final hearing, that persons 
within the shelter ran no spi-cial risk from an ordinary snowslide; and 
lhat the accident was caused hy ahnormal weather conditions, and 1 would 
therefore dismiss the application, following UVirsrr v. f’«iuhman and 
l/i/e/iin*#m V. /hi// Hr oh.

It may therefore In- assumed, perhaps, that we have sufficient 
before us to determine this appeal.

ITpon careful perusal of Warner v. I’one Inn an ( 1911 ). 80 L J. 
K.lt. f>2(>. and the decision in the same case in the House of 
Lords (1912), 81 L.J.K.H. 4.ï. it will In* seen that that case went 
wholly upon the fact that the man was not specially affected 
by the severity of the weather by reason of his employment ; and 
Murphy, J., in his judgment properly distinguishes it from the 
facts of this ease, and the learned Judge draws attention to this

336643
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important consideration, that tin- Lord Chancellor Lonl Lon 
burn) did not disagree with Lord Moulton in his statement of 
the* law, the Lord Chancellor, at 4<i. saying :

I think Unit l/ml Justice Kletelier Moulton, who was the .ludgr in tin1 
minority in the Court of Appeal. stated the law fairly enough, or rather 
stated what was the |Mdnt of view with xvhieli a .lodge ought to upproneh 
cases of this kind, lie said : "It is true that when we deal with the elfeel 
of natural causes a Meeting a considerable area, stieli as severe weather, we 
are entitled and lam nil to consider whether the accident arose out of the 
employment or was merely a consequence of the severity of the weather 
to which persons in the locality, and whether so employed or not. were 
equally liable. If it is the latter, it does not arise "out id" the einplox 
ment.” because the man is not speciallx nll'eeted by the sever!I> of the 
weather by reas m of his employment.

It is worthy of notice Hint tin* learned arbitrator in this ease 
bus fallen into tile error referred to by tin* Lord Chancellor in 
tile Warner ease, that is. be deals with the subject matter of 
the inquiry as being one of “accident.” At p. 41» the Lord 
Chancellor has this to say :—

I will only say this further to be perfectly strict and accurate it i« 
somewhat lax to speak of this statute as though it referred to an accident.
I am jierfectly conscious that I nix self, as well as others, have fallen into 
that liipsiiM litninn. but at times it may Is* apt to confuse one’s idea of 
xvlint is enacted in this particular Act of Parliament. The Act of Par 
linmeiit does md speak of an accident ; it sjs-aks of an injury by ace! 
dent arising out of and in the course of the employment.

Here we have a man working for a colliery company in a 
mountainous country, lie was a 1‘an-man at the Coal Creel- 
workings, and near by was a built shelter for the protection of 
the workmen in cold weather : it is not the ease of a workman 
engaged in bis work being affected by the severity of weather, 
only in the carrying on of bis work, as all other workmen would 
In* in a locality where workmen would be engaged at various 
pursuits

Th* situation here is quite different; the deceased workman 
was engaged at bis work at a particular point where, evidently, 
snowslidcs were looked upon as not impossible tilings in the 
arbitrator's findings; we have this stated as being the evidence 
of John Shanks, superintendent of mines at Coal Creek :

Ile (Shank*l say* (but the «heller xva* in u sheltered |»o*ition ns fin 
n* smixvslidcs were concerned, that it xva* not at u point where an ordin 
ary «inoxslide would occur, and that he (Shank*) considered it to lie in 
a safe position for a reasonable man xvorking there under ordinary cir
cumstances, and that it was never considered as a dangerous |Miint in re 
gard to snowslidcs.

It is therefore evident that the workman was within tie* 
horizon of danger from snowslidcs at the point where employed.

B. C

S. (’.
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and even wvrv it an extraordinary event or abnormal, bis em 
ployaient required bis presence at this point, a possible and a 
proved zone of danger. How then can it be successfully con 
tended tlmt this is not a case for compensation ? Is it not in 
jury (here injury resulting in death), injury by accident aris 
ing out of and in the course of the t The learned
arbitrator also relied upon Mitrliinson v. Din/ Urns. ( ^
L.d.K.B. 421. a decision of the Court of Appeal, but I do not 
consider that that case at all supports the learned arbitrator's 
view. I would call ion in particular to the language of 
Buckley, L.J.. at p. 42."», where lie said:—

Tin* question, therefore, is whether the occurrence is such that there 
has reunited personal injury hv accident arising out of the employment. 
This means |iernonnl injury fortuitously arising out of the employment. 
To satisfy the words of the Act the occurrence must, in my judgment, Is* 
one in which there is pcrmiml injury hy soiik arising in » manner
unexpected and unforeseen from a risk reasonably incidental to the em 
ployment. Nothing can come "out of the employment" which has not in 
some reasonable sense its origin, its source, its musu causaiui. in the em
ployment. 'that the injury must lie one resulting in some reasonable 
sense from a risk ineidental to the employment has I think lieen decided 
over and over again.

Cun it lie contended for a moment that the workman in the 
ease before us was not exposed ton risk from snowslides? The 
answer seems to me to be uncontrovertible—that lie was ex
posed by reason of his t ment at the place where so em
ployed to precisely that risk.

Lord dust ice Hamilton, in the Mitchiuxon case, at p. 427. 
said :—

On the grounds therefore that the risk of this accident was not proved 
by evidence to Is- incidental to the employment : that it was plainly on the 
evidence one to which any other person who crossisl Parke's path was 
equally excised, whatever his employment : that there is an entire ah 
sence of any authority for treating injury arising from a third party's 
crime as injury by accident arising out of the employment, except when 
the employment is special and involves an obligation to fare such |ierils.

Here we undoubtedly have exactly what Lord dust ice Hamil
ton admits would be a case for compensation under the Act— 
the workman's employment was sptrial, and involved the obli
gation lo face the prril of snmrsli<h s.

To further emphasize that this ease is one that, in my op
inion. calls for compensation being allowed, I would refer to 
Nixbct v. ItaijiH <V Hum ( 1911 ), 80 L.d.K.II. 84. There, a cashier 
was employed by certain colliery owners, and it was part of his 
regular duty to take weekly, large sums of money from his em
ployers' office to their colliery by rail for the payment of the 
wages of the colliers. Whilst lie was thus employed he was

3
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robln'd and murdered in tin* train. Mis willow applied lor com
pensation; it was hold that tin* murder was an “accident" with
in tin* moaning of the Workmen's Compensation Act. 19011, and 
that it arose not only “in the course of" hut also “out of" the 
employment, inasmuch as the duty of carrying the money about 
subjected the cashier to the special risk of being robbed and 
murdered, which was consequently incidental to his employ
ment; and that therefore the widow was entitled to compensa
tion.

Cozens-1 lardy. M.K.. in the \islnt ease, SO L.4.K.I1. H4, at 
88, said<—

B. C.

8.C.
inn

ClLSHAW

Xkht Pahs 
Coal Co.

MrPhillip», J A

The case of Im/mr* v. Fiiilmrorth I mliixlritil Nudity, ||!M>4| 2 K.H. 
32. 73 L.J.K.H. 610. 1h an ini|Hirtnut aiillioritv on this point. Anx man 
may In* struck by lightning, ami in many circumstances this «mil.I not 
entitle him to compensation. If. laiwever, the nature of hi* employment 
expoae* him to more than the ordinary normal ri*k. the extra danger to 
xvhirh the man is exposed i* something arising ont of hi* employment. 
Ihns a workman who was killed hy lightning while working on a high 
sealTohling xva* held to have met his death hy an nvvideiit arising out of. 
as xx'ell as in the eoiirse of his employment.

Kennedy, L.4.. in the same case, at p. 8!l, said :—
In the vane of Falnmrr v. I.timlmi mul tiltixfioir Fni/iim riioi unit Imn 

Shi/tlmililiiiii Vu. 11001 I. Kraser 604. 600. the laird .Instiee’s elerk *aid: 
"It was as against accidents incidental to the *|»efial employment that the 
Is-netit of the statute was given."

The meaning of the word “accident" as contained in the 
Act has been settled hy the decision in Ft at tin v. Thtirnlt #/ 
(1908), 72 L.J.K.H. 787. Lord Macnaghteii. at p. 790. said:

I come, therefore, to the conclusion that the expression "accident" i* 
used in the popular and ordinary sense of the xvord a* denoting an nn 
looked for mishap, or an untoward event which is not expectwl or de 
signed.

Lord Lorehttrn. L.C.. in Ismai/ /writ Co. V. Williamson. 
21 Time* L.U.. at p. 881. referring to the Ft at on case, said:—

In the caw of Fenton V. Thornley till Times L.R. SS4. |I1MI3| ,\.l 
4431. the meaning of the word accident xva* very closely scrutinies!. That 
case stands a* a conclusive authority, and I would not depart from it if I 
could, nor need I repeat what was there said.

Turning to the learned arbitrator's findings, ami considering 
his language, “that the accident was caused by abnormal 
weather conditions," it follows that from this point of view 
alone, it was an unlookml for mishap, an untoward event which 
xvns not expected or designed, ami quite within the definition as 
given hy Lord Macnaghteii.

In my opinion the workman met with the injury by acci
dent arising out of and in the course of the employment, an 1 
the Act, in my opinion, plainly covers all injuries by accidents
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incidental to tile special employment. Here tile workman was 
engaged at a particular place in a moat important work—lie wax 
a fan-man ; a shelter was provided; there was the risk of snow- 
slides ; they were perils that might he looked for; one occurred 

in fact lie so met with his death. It follows that this is a

I am, therefore, of opinion that this appeal should lie dis 
mi'sed. and that the stated ease he remitted to the learned arbi-

m« Philip*. i \ t rat or. with a direction to him to ascertain the amount of De
compensation lo which the re.' is entitled.

Appeal ilismissnl; Martin, J.A., dissentituj.

Re LEBLANCN. S.
\ora Scotio Su/m me Court, Sir Chariot Tomisht ml. C.J. January 10, 1014.
I < Kl MINAI. LAW I i IIC—51 I—Sl'FKH'IKNCY OF WARRANTY Of COMMITMKNT 

—< Ninth or con vkyi.no to haul.

A wumuil <>f i-oiiiniitiiii-iit in «iH'nult of paying a line for an of 
frnve limier iIn- Nova Neolia Liquor Lieenwe Art. and wliirli require* 
a* a rond it ion of releaw I liai the primmer should pay also I lie coats 
of conveyihr him to gaol. should shew l»y endorsement or otherwise, 
the amount of the latter coats; Imt. where no hond fide effort has Ih-i-ii 
made to pay the line, the omission may Is- cured on a halm is eorpu/t 
applMillion hy giving leave to return an amended warrant.

| The hiny v. Ucltnnald. Ill Call. Cr. Cas. 121. applied; The (Inn ,i 
\. Corbett, 2 ( all. ( r. Cas. 41MI. distinguished.)

Am.ic.xTioN under the Liberty of the Subject Act for theStatement
discharge of a prisoner from custody in the common gaol at 
Sydney. ( ML. where he was confined under a warrant of commit
ment on a conviction for a violation of the Nova Scotia Liquor 
License Act. For the offence committed by him the prisoner 
was fined the sum of fifty dollars and a fixed amount for coats 
and the fine and costs not having been paid, the warrant of com
mitment issued. The warrant properly set forth the convic
tion hut did not fix the amount of eosts to he paid hy the pri
soner. Counsel for the prisoner made affidavit that he had 
enquired of the gaoler as to the amount necessary to he paid in 
order to secure the diseharge of the prisoner and was informe I 
hy the gaoler that he was tillable to tell him.

The application was not granted.
IV. F. O'Connor, K.C., in support of the application.

L. Itahton, contra.
; Sir Charles Tow.nsiiknd, O.J. ;—This is an application for 

defendant's discharge from custody under the Liberty of the 
Subject Act. It is conceded that the conviction is good in all 
respects, hut it is contended that the warrant of committal 
thereon is defective, inasmuch as the cpsts and expenses of 
committing the defendant to the custody of the gaol are not

83
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endorsed on tin- warrant, nor has tin- defendant any knowledge 
of tin- amount. Tin* defendant swears that In- asked the gaoler, 
who replied that he did not know, and in consequence In- is 
unable to pay the amount of fine and costs and obtain his lib 
erty. This objection has ltcen repeatedly before the Court, and 
apparently, has Is-en In-ld a sound one. In the case of The ()«• > n 
v. Corbitt, 2 Can. Cr. Cas. 499. it was an offence against the In 
land Revenue Act, which expressly requires the coats of com 
mitment to he stated in the warrant. There is nothing in tIn- 
Nova Scotia Act. nor in tin- Criminal Cotie. specially requiring 
this to he done, nevertheless it has been held necessary in several 
cases, and it seems right that such information should in soon- 
way he given to the defendant. So far. therefore, as this oh 
j vet ion goes I think it is a sound one. Rut in none of tin- cases 
referred to at the argument does it appear that application was 
made, »us here by Mr. Ralston, that I should order the prisoner 
to he detained, and that an opportunity he given to the magis
trate to give the gaoler a new warrant on which tin- fees and 
charges of commitment should Is- endorsed. In 7'In him/ \. 
Mi Donald, II» Can. Cr. ( ’as. 121. that course was followed. 
Meredith, J.A., aa> », at 126 :

It in mi id tin- oiig'mnl xva mint nf vniniiiilim-iil xxh* ilvfwlivi-. Inn an 
other wan Hiilistitutiil for it: mi«l tin- lenriml .fmlgv. ugnin>t wIiomv ruling 
tin- uppi-nl is maile, without voiiMiih-ring tin- ohjvvtioiiM to tin- lli>t warrant, 
n-inamh-il the |trinoner to cit*t<H|y uiuh-r the Miilwtiliitisl warrant. That 
that xvah quite within his jniwer ha* long Im»vii e*tahlishei|. It wa*. in 
«hwl, a eommon praetiee. 'I he ea*e of Thv tjim n x. ttirlmnl* i |H44 i. .*» 
t/.lt. alforilH an iiwtance.

I will adopt that course here and direct the prisoner, defend
ant. to lx- detained in custody until the magistrate tiles with the 
gaoler another warrant specifying the costs and charges of 
eohnnitting him to gaol.

Apart from other considerations it is quite apparent to me 
that defendant could, without much difficulty. have ascertained 
the amount of the costs and charges, and if the gaoler did not 
on request find the amount and communicate the same to him. 
it would lie most reprehensible on his part. I am not satisfied 
that any bond fuh attempt to pay the tine and i-xpcnsi-a was 
ever made by defendant.

As to the question of costs not being specially mentioned in 
the statute, 1 agree with Mr. Ralston's contention that the re
ference in the Act to the Nova Scotia Act as well as the Dom
inion statute, givi-s the necessary authority to impose costs on 
conviction.

The defendant's discharge is refused, and the magistrate 
must file at once a warrant as indicated.

.*»7:t

N. S.

s.c.
wit 

I Hk

Sir Hierlin 
«'i-limd. r.J,

Disihari/i rrfum d.
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N. S. RATEAU v. BALL.
Sorti Si ni in Suyrt nir t'ourt, Sir ('linrlm Tuirmhrml. tmtl Mraglirr,

RiihkcII, ami Ritchie, -hi. January 1.1. 11114.
I. I.EVY AMI MKIZVKK (#111 A---10)—IlllillTS <IR<IWIN<1 OCT OK LEVY—1>F

OKKICKK I.EV YI NO—SALE—«II'INI MENT—NTATI'TE OF LIMITATION».

If an execution is issued and levied on land during the period of 
limitation, the sale may lie held afterwards, although an action or 
priN'oediug to recover on the judgment would Is- I in r red by the twenty 
vear period after its recoverv by virtue of R.8.N.S. 1000, eh. 107. 
see. 22.

2. Limitation of actionh (#1111—145)—When action harked—Jvoc.- 
MENTH — Sale on kxecitio.n after jvikimkxt harked — Levy
III KINO LIFETIME or J C INI MENT.

The word •'proceeding" in see. 22 of eh. 107. of R.S.N.8. loon, 
limiting the time within which actions or other proceedings may be 
brought for the recovery of money secured by judgments, relates only 
to the acts or steps necessary to put the judgment in force, such us
an application to obtain execution, and not to the sale necessary to 
complete the proceedings incidental to a levy made within the limita
tion period.

Statement Appeal from tin* judgment of Lotigle.v, J., in favour of
plaintiff in an action claiming the possession of land.

The appeal was dismissed.
The land in question was conveyed by the owner, by his last 

will, to his .son A. T. Ibill against whom judgment was re
covered by one Joseph Salter on January 6, 18112. The judg
ment was recorded to bind lands on April 17. 1892., The judg
ment creditor having died without the judgment having been sat
isfied. on application by the administrator to the Judge of the 
County Court for District No. 7. on Decernin'r 211. 11)11. leave 
was given to issue execution on the judgment recovered in the 
cause for the amount of the judgment and costs, with interest, 
etc., not exceeding six years. On the following day execution 
was issued and was delivered to the sheriff of the county of 
('ape Breton who at once levied on the land in question and ad-
vi rtised the same for sale on Tuesday, February f>, at 10 o’clock
in the forenoon unless liefore the day appointed for the sale 
the amount due. etc., were paid. The main question involved
was. whether the sale made by the sheriff more than twenty
years after the recovery of the judgment was sufficient under 
the circumstances to convey a valid title to the plaintiff.

II. Mcllish, K.C., for appellant.
(’. ,/. BurchcU, K.C., for respondent.

sir Chari.-* Sir (’iiaklks Towns 11 END, C.J.:—The plaintiff bought at
Townuliend. C.J. . . n., , , , , , , ,. ,sheriff’s sale the land sought to lie recovered in this action. The 

land was sold under an execution issued on a judgment ob
tained January (i, 1892. and would therefore be twenty years 
old on January 6, 1912. Leave to issue execution was granted 
on an er parte application on December JO, 1911, and execution
issued on December 31, 1911, and placed in sheriff’s hands with 
order to levy. He levied upon the land in question and ad
vertised it for sale before January 6, 1912, to he sold on Feb-
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ruary (>. 1912. which was carried out. At the date the sale was N. S. 
actually made, the judgment was a mouth over twenty years s (,
old. It is now eontemled for the defence that such sale was 1Qi4
void and of no effect as the judgment on which it was founded ----
was dead, or. in other words, harred by the Statute of Limita- Ratkm 
tions, and, of course, no title was acquired thereunder. Ball.

This raises a question of considerable importance in our fllr^7ri„ 
practice, which, so far as I know, has not arisen before. Tnwn«h«-n<i. c.j.

Now the solution of this question depends on the meanin 
of the language used in the statute. K.S.N.S. 1900. eh. HIT. 
sec. 22. which is:—

Xu iivtiuii »r other proceeding mIiuII In- brought to recover inn mini of 
money secured In miy mortgiige. judgment or lien, or otherwise elmrge l 
iijioii or paynhle out of any land or rent—or any legacy hut within 
twenty years next after a present right to receive the same has accrued 
to some person <■« » of giving a discharge for or release of the same, un
less in the meantime there is part payment or acknowledgment in writ

It seems to be very clear from those words that what is aimed 
at is the cutting off or prevention of any proem necessary to 
enforce a judgment after twenty years has elapsed from its 
recovery, or from any payment or acknowledgment in writ 
ing. Then, is a sale under an execution properly granted be 
fore the expiry of twenty years, such an action or proceeding 
as is contemplated by the statute?

It will be observed that the words of the statute are “no 
action or other proceeding shall be brought, etc.” The use of 
the word “brought” in connection with “proceeding” very 
clearly indicates that what is meant is no step initiating anx 
proceeding on a judgment over twenty years old shall be 
“brought,” that is, taken. The “proceeding” contemplated is 
evidently the act or step which put in force the judg
ment or would be taken with that purpose. It is to bo 
“brought,” such as the application to obtain an execution on 
the judgment. The sale is merely the carrying out or oomph- 
tion of the execution which has a valid existence, and is in no 
sense a proceeding instituting any process.

At the time the order was made and the execution was is 
sued, the judgment was in full force. To speak of the dent 
as “dead” after twenty years is, in my view, inapt and mislead
ing. The judgment is not dead ; it is as valid as ever. The stat
ute merely enacts that no action or proceeding shall be brought 
to enforce it. Practically it is as it were dead, but then* arc 
consequences flowing from its existence which preclude us from 
treating it as non-existent. Such as the execution in this case 
which, being a proceeding founded on it, legitimately, has all 
the force a judgment can give to it until it is " or runs 
out. 1 do not think the execution could Is* renewed or re-
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N.S. issued tit tin* « ini of tlir year, for that would In» a proceeding
§ 0
11114

which is burred.
The meaning of flu* word “proceeding” as used in the .stat

Bam..

ute must he ascertained from the context. In legal rs it
may In- used in many different senses; therefore no exact de
finition can he given which would cover all eases. In the Sup

Sir Chartes reme Court of the Vnited States it is said:—
Townshend, o.J. In its general acceptation “proceeding" mean* tin» form in which ac-

lions arc to In* lirnuglit ninl defended, the manner of intervening in 
suits, of eonducting them—the mode of deciding them, of opposing judg
ments and of executing. Ordinary proceedings intend the regular and 
• stud mode of carrying on a suit by due course of common law.

Aimiin :—
"1 lie word “plot-ceding" ordinarily relates to form of luxx. to the mode 

in which judicial transactions are conducted.
1 think we van safely say that it is in this sense “proceed

ing’* is used in the statute, especially where it is a “proceed
ing to be brought.”

Selling land at a judicial sale is by the proceeding of
execution which was in this ease ordered when the judgment 
was in full force.

In ljcfur</<n v. Harrington, 36 N.S.R. 88, this question was 
under consideration to some extent, but the point was not the 
same. There it was urged that payment obtained by a previous 
sale under execution, and credited on the judgment, had the 
effect of keeping it alive, but the Court held that payment so 
obtained did not come within the meaning of the statute.

In Book v. Finning, 43 N.S.It. 360, the subject was again 
discussed and it was held that merely issuing an execution with
in the twenty years would not keep the lient in force. In
that ease ( Ira ham. J.. says, at 367 :—

1 lie fuel Unit mi execution win outstanding at the expiration of the 
twenty year* would not keep the ent alive. There was no levy nor
xva* the defendant's hod y then in custody under it.

1 do not understand the learned Judge to mean that in such 
a ease if a levy had been made, it would not be effectual to 
justify tin* sheriff in making a sale under it ; in fact he guards 
his opinion by pointing out that there was no levy, nor was the 
defendant then in custody under it.

1 have read the opinion of Meagher, J., in which he deals 
with the question very fully and cite# many authorities on the 
interpretation of the word “proceeding” in various statutes.
1 concur iu all In- has said and think it needless to repeat the 
eases lien1. In my opinion, the appeal should be dismissed with 
costs.

Meagher, J. :—The result of my opinion is dismissal of tin- 
appeal.

lillchle, J.
Iti sHKi.L, and Ritchie, JJ., concurred.

Appeal dismissed with costs.
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RAT PORTAGE LUMBER CO. Ltd. v MARGULIUS
*\lanilobii hi imi's /truck, Munlnntihl. 7. January *22. 1014.

1. llll.I.M AMI MIT KM (| IV A—H7 I —PROTKMT- -WaIVKH XoTIVK OK IHMIIOS-
Oll.

W here tin- ettdorwr of a prnmi**nry imtv. whvn endorsing. waive* 
prote*t thi* ini|Mirt* waiver of notice of diulmnour.

2. Ill 1.1.s ami VOTE* I * V A—105|—SlKIKIMi Ol T MVM IAI. KMMKNKMKXT
IIV IIOl.IlKR.

W here the plaintiff we* endorsee for valut' of n |iroml**ory note hut 
»tiliMfi|iit'iitly endorsed the note Mpeciully to n third party, ill nil net ion 
brought by plaintiff on the note a* holder and owner, the court may at 
any time Indore judgment. allow the plaintiff to ntrike out the *|iecial 
endorsement, on a pro|M*r shewing, negativing any interest in such 
third party.

Action on at promissory note liy tin alleged endorsee for
value.

Judgment whh given for tin* pliiintitTH.
K. Frith, for plaintiffs.
IV. S. Morrixn/, for defendant •loruiulNon.

Macininai.d, .1. :—Tli • plaintitVs sue oil it promissory note 
iiiiule liy the il< feinlaiit .Margiilins in favour of the defendant 
JortindHon. ami Iw the latter endorsed to the plaintiffs. The 
plaintiffs endorsed the said note to the Imperial Bank of Can
ada. and the endorsement making it so payable still remains 
intact.

The defendant •Vortindson tiled a stateniei t of defence and. 
intir alia, denies that the plaintiffs became and are now the 
holders in due course of the said alleged promissory note as in 
the statement of elaim set forth.

The plaintiffs moved liefore the learned referee under rule 
fllfj for an order that they be at liberty to sign final judgment, 
and an order was so made and from this order this appeal is 
taken.

The elaim of the plaintiffs as set forth in their statement of 
elaim is within the rule, and were it not for the special endorse
ment on tile note, the plaintiffs would clearly lie entitled to 
judgment.

The objection taken and urged on behalf of the defendant 
Jorundsoii is. that the property in the note and all rights and 
powers under it are vested in the Imperial Bank of Canada to 
whom it is » endorsed.

An imior*etttent may lie made in blank or wpevial. A special indorse
ment *|Nrille* the perfton to whom or to wliow order the hill i* to lie pay
able : Hill* of Exchange Act. R.H.C. ItHNI. eh. I III. ace. «17.

This note I wing payable to the order of the Imperial Bank 
of Canada, can anyone else, without the indorsement of the bank, 
bring action on it f 

37—IRD.I..S.
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MAN. lender the Bills of Exchange Act,
Where a hill in paid by an endorser or where a hill payable to drawer’s 

order is paid hy the drawer, tie* party paying it is remitted to his former 
rights as regards the acceptor or antecedent parties, and he may, if he

Rat thinks lit. strike out his own and subsequent endorsements and again 
Porta OR negotiate the hill: sec. 140., iivuniinie hiv mu : un. ito.
Lumber

Co., Ltd. The plaintiffs living in possession of the note sued on it is to
Maugvijvh. he presumed that they have discharged any claim the hank may 

have had, and that they are restored to their original rights
Macdonald, j. all(| they may strike out the aubeequent indorsement. Their

failing to do so prior to action brought, should not deprive them 
of their rights and I now allow them to strike out the indorse
ment making the note payable to the order of Imperial Bank 
of Canada, and by depositing the note in Court I dismiss the 
appeal but without costs.

The defendant further alleges in his statement of defence 
that lie had not due notice of dishonour or any notice of dis
honour.

The defendant at the time of his indorsement waived pro
test and this waiver, I am of opinion, waives notice of dishonout 
The form of notice which is part of the formal protest is a notice 
of dishonour and the waiver of protest. I take it, means a waiver 
of all formalities connected with the dishonour of the note.

Jmhjmrnt for plaintiff's.

BRIZARD V BRIZARD

Manitoba King’» Itcnch, Halt, ./. January 7. lull.

1. Aitkai. (Il A 1 )—Rioiit ok appeai.—Makkikd Women's I’iuitkction

MAN.

K. B.
1914

Act ( Man.).
Tin* right of appeal given under tin* Married Women’s Protection 

Act, K.S.M. 11102, ch. 107, to a single judge of the Court of King’s 
Pencil from any order mode thereunder in like manner as on an 
appeal from a County Court, has not lieen taken away hy reason of 
sec. .*137 County Courts Act. lt.S.M. 1902, eh. 38, being amendiil and 
an appeal to the Court of Appeal sol - ituted on appeals from County 
Courts hy the Man. Statutes. 11HHI, eh. HI: the provisions of sec. 16 
of the Interpretation Art. lt.S.M. 1!H)2, ell. 811, provide that a repealed 
Art or any part thereof remains in force where there is no provision 
in the substituted Act relating to the same subject matter, and in 
consequence the appeal is governed hy the law ns it stood when the 
Married Women’s Protection Act of i 110-2 was passed.

\ Mtornry-tlenrral v. Sillem, 10 II.LX*. 704. referred to.]
2. Appeai. i * III A—7Inl—Time limiting—Tkanhkek—Bona fiber—Ex-

An extension of time will lie granted for the prosecution of an 
nppeal under the Married Women’s Protection Act. lt.S.M. 1902, eh. 
107, notwithstanding a delay of live months before the application 
is made, where the delay was occasioned hy appealing in the first 
instance to the Court of Appeal instead of io the King's Bench, the 
bond fide intention of the appellant being established sulliciently to 
satisfy sir. 340 of the County Courts Act. lt.S.M. 1002. ell. 38.
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Motion to set mi • .r parti order allowing an appeal
under the provisions of the Married Women’s Protection Act, 
R.8.M. 1902. ch. 107.

The motion was dismissed.
IV. Hollands, for IT. Brizard.
If. I\ Blackwood, for A. Brizard.

Galt, J. .•—This is an application made on hehalf of the 
, Marie Brizard. to sel aside an #.r parti order made 

by Mr. Justice Curran on December 10, 191 J, allowing the 
respondent Albany Brizard to appeal from a certain order 
made by His Honour Judge Ryan in the County Court on 
July 16, 1912, under the provisions of the Married Women’s 
Protection Act, R.K.M. ch. 107. see. 2.

By sec. 6 (a) of the said Act it is provided that 
there shall In* tin appeal from hiiv onler mmle upon such tin application 
to n single .1 udgi* of tIt** Court of King'* Bench. wIhm> division thereon 
shnll he Until.

Then sec. 6 (b) provides:—
The practice mid procedure in Mich an np|»eal shall. a* nearly as 

may In», lie the mi me tut in the case of an ap|ieui under the County 
Courts Act to a i Judge of «aid Court, who shall have full discre
tion to vary, reverse or nfllrm any Midi order and over the costs of all 
the proceedings.

At the date of the passing of the Married Women’s Pro
tection Act there was an appeal from the County Court judg
ments where the amount in question was less than JCVt> to a 
Judge of the Court of King’s Bruch and where the amount was 
over $50 to the Court of King’s Bench rn banc. See R.S.M. 
ch. 28, sec. 227.

In 1906 the Court of Appeal for Manitoba was created by 
ch. 18, and all appeals from the County Court were transferred 
to the Court of Appeal. During the same session of 1906, 
the County Courts Act was ‘ by ch. 16, substituting an
appeal to the Court of Appeal for the previous appeals to a 
single Judge or the full Court of King's Bench, and providing, 
amongst other things, that :—

The Court «if Ap|ical or u Judge thereof, im the caw* may lie. aliaII 
have the same powers in relation to such appeals as the Court of King's 
Bench or a Judge thereof would have luul if this Act had not ls*en

In 1908 the County Courts Act was again amended by eh. 
10, sees. 27 to 42, whereby sec. 227, above mentioned, was re
pealed and another sect ion giving a right of appeal to the 
Court of Appeal was substituted.

After the above mentioned order had been made in favour

MAN.
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Brizard.
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of flu* wife «gainst the husband tin* latter desired to appeal, 
and found himself confronted with the above tangled-up pro
visions of the statutes. His first attempt was directed to the 
Court of Appeal, but on December 9, 1911, the appeal was dis
missed by an oral judgment, the Court holding that it lm«l 
no jurisdiction to hear the appeal, and that the appellant’s 
course was to appeal to a single .lodge of the Court of King's 
Bench.

Coder the practice and procedure of the County Court, 
R.K.M. ch. .'IS, see. .'189, the appellant must file in the County 
Court within ten days after tin* order to be appealed from an 
affidavit of bona Jidvs, and, under sec. .141. must within two weeks 
from the tiling of such affidavit, enter his application with the 
prothonotary of the King’s Dench by filing a pnecipe, etc.

When the Court of Appeal rendered its decision five months 
had already elapsed since the order made by His Honour Judge 
Ryan.

Sec. .149 of the County Courts Act provides that any Judge 
of the Court of King's Dench may upon application by the 
appellant or his attorney extend the time for the doing of any 
of the acts provided for in prosecuting an appeal or may, upon 
such terms as he shall deem just, allow an appeal notwith
standing that any proceeding required by the foregoing pro
visions may not have been taken within tin- time specified by 
this Act, provided that tin- said Judge was satisfied that there 
was a bond fi<l( intention to appeal upon tin- part of the appel
lant, and that the said proceeding was not taken as required 
by this Act, owing to inadvertence or accident, and that the 
opposite party has not been prejudiced thereby.

On December 10, the day after the decision by the Court 
of Appeal, an application was made *.r parti to Mr. Justice 
Curran on behalf of Albany Drizard upon affidavits explaining 
the delay, to he allowed to appeal from the said order of July 
Dl. and that the time for taking appeal proceedings be extended, 
and IIis Lordship granted the application and extended the 
time until December 17. 1911, on which latter «lay pracipr on 
appeal was filed and entered with the prothonotary of the 
Court of King's Dench.

The respondent. Marie Drizard, seeks to set aside this order 
upon several grounds; the principal one argued on her behalf 
by Mr. Dluckwood. being that owing to the various changes 
in the law made under the amendments above referred to a 
single Judge of the Court of King’s Dench has no jurisdiction

A right of appeal can only be given or taken away by statu
tory authority: see Attij.-flcn. v. SilUm, 10 II.L.C. 704; Webb v. 
(hi trim, 119071 A.C. 81. The Married Women's Protection Act 
clearly gave a right of appeal from any order made thereunder.



15 D.L.R.] Hrizard v. Brizard. 581

So far ns this point is concerned. I might well content myself 
with accepting what was stated hy eounsel to he the decision ol 
the Court of Appeal on this subject, hut inasmuch as their 
actual decision only consisted of a determination that the 
Court of Appeal had no jurisdiction in the matter, I have 
thought it advisable to deal with the question involved in this 
application a little more fully.

It is quite true that see. IW7 of the County Courts Act. 
which gives a right of appeal to a single Judge of the Court 
of King's Bench, has been repealed, so that it is not possible 
to be guided wholly by the practice and procedure of the 
County Court as it is to-day. But it sometimes happens that 
a repealed statute remains in force for certain purposes. The 
following extract from our Interpretation Act, K.S.M. eh. 
8!l. illustrates the point :—

15. When* nay Act or part of an Act is repealed amt other provi
sions are substituted hy way of amendment, revision or consolidation, 
anx reference in any unrt*|M*nhsl Act, or in any rule, order or regulation 
made thereunder, to wiich repealed Act or enactment shall, as regards any 
suhseipieiit transaction, matter or thing. In* held and construed to In- a 
reference to the provisions of the substituted Act or enactment relating 
to the san e subject matter as such re|s*aled Act or enactment :

Provided, always, that where there is no provision in the substituted 
Act or enactment relating to the same subject matter, the repealed 
Act or enactment shall stand giMnl, and In* read and construed as un 
repealed, in so far. hut in so far only, as may Is* necessary to support, 
maintain or give effect to such unre|N*aleil Act. rule, order or regulation.

It appears to me. therefore, that the right of appeal given 
to Albany Brizard from the order made by 11 in Honour Judge 
Ityan has not been taken away, and that, for the purposes of 
such an appeal, regard must In* had to the law as it stood at 
the time when the Married Women's Protection Act was 
passed. This disposes of grounds 1, 2 and *1 relied upon by 
the applicant in her notice of motion.

Several other objections of an admittedly technical nature 
were made against the order, based upon the rules and forms 
accompanying the King's Bench Act. It is sufficient to point 
out in answer to these objections that the appellant is only 
obliged to conform to the County Court practice and is not 
hampered by any provisions of the King's Bench Act of the 
rules and forms applicable thereto.

I cannot resist the conclusion, upon the material before 
me, that the appellant has shewn a luma fidf desire and inten
tion to appeal from the original order of His Honour Judge 
Ryan.

It is always better and safer in applications for an exten
sion of time to apply upon notice to tbe opposite party, but. 
having regard to tile provisions of sec. 149 of the County Courts
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Act, and to the fact that ko much time had already elapsed 
since the original order, Mr. o Curran might well feel
justified in granting a reasonable extension at once. I see 
nothing in the material to justify the view that any different 
order would have been made if the usual notice had been served.

The motion must, therefore, he i" issed.
Ah regards the question of costs. 1 think 1 may well take 

into account some of the points relied upon by counsel for the 
applicant, , although not fatal to the order, yet indieate
methods of practice which are objectionable. The order should 
not have been applied for ex parte. It should have been served 
promptly, whereas it was not served until the appeal had been 
set down. If well-recognized practice had been followed in 
this cast*, this motion would probably never have been made. 
Accordingly, I dismiss the motion without costs.

Motion (Iism issed.

MAN BUCHANAN v OAKES.

K.B Manitoba K inn's Hrttrh. Trial before I’nnthri/ast, ./, January 7. 11)14.
1014 1. Mohtiiauk l 6 I B—H)—\\ MAT coxntiti tkh—Dkkii AIINOI.ITK IX FORM—

Nkcvhity fok iikiit.
A <lee<l. «hhough almolutc in furm, will In* coiwtruetl in* » mortgage 

wliisi given by the grantor a* Hecurlty for past ami future ailvaneea 
from the grantee.

2. TBI'KTH (S I A—I )—( RKAIIOX—COXYKYANVK AHHOI.ITK IN FORM—NKCUB- 
ITY FOR DEBT.

A triiMt for the lienellt of the grantor is erented by a deed aim:date 
in form, made for the express purpose of placing pmpvrlv where it 
could not In> improvidentIv disponed of by him. and also to secure the 
grantee for money lent the grantor.

Statement Action for a declaration that a deed absolute in form was 
intended as security merely, and that the grantee was a trustee 
for the benefit of the grantor.

Judgment was given for the plaintiff.
A. W. Bowen, and C. Locke, for plaintiff.
•/. //. Black, and ./. F. Fisher, for defendants.

Prendkruakt, J. :—The plaintiff, as executrix of the last will 
and testament of her first husband, W. R. McGillivray, now de
ceased, as well as in her personal capacity as the only beneficiary 
under the said will, brings this action to have it declan a
certain quarter section of land transferred by the said McGilli- 
vrav to the defendant William Oakes, on November 6, 1900, when 
the former was in ill health and " to the latter, was so
transferred in trust as security for such indebtedness, then 
amounting to $900, which was since paid back.
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Shv also links for an accounting of certain sums of money 
which she alleges were realized by said defendant Oakes on 
goods and chattels of the said McGillivray as well as from rents 
of the said quarter section, and from the sale and proceeds of 
two other pieces of land, situate at Itosehank. known as “the 
mill property" and “the house property,M and also owned by 
her deceased husband.

The plaintiff also makes the alternative claim with respect 
to the quarter section, that if the conveyance of the same was 
not made in trust but absolutely, it was so made for an inade
quate consideration and was induced by the fraud of the defen^, 
dant Oakes when he stood in a confidential and fiduciary re
lationship towards McGillivray, who was in infirm health and 
unsound mind.

1 will, however, say at once, that there is nothing w >- 
ever in the evidence to support this allegation of fraud, which is. 
moreover, contrary to the whole trend of the plaintiff’s own 
testimony.

As to defendant Ferguson, who was made a party owing to 
the said quarter section having been conveyed to him by William 
Oakes, he has since conveyed the land hack to the latter, and 
the action is discontinued as to him.

The contention of the defendant William Oakes is as fol 
lows: He says that in the fall of 1900. William McGillivray owed 
him $850 for horses, cattle and feed, and divers sums which 
wen* applied on the purchase price of the quarter section in 
question. Whether these last sums amounted to $450. $050, or 
perhaps, even more, is not clear in Oakes’ evidence. He says 
that in the course of that fall, lie refused McGillivray a demand 
for another open advance of $900, but that a few days later the 
following transaction took place. By deed of November fi, 1900. 
McGillivray, in consideration of the advances previously made to 
him, and of which he thereby became discharged, conveyed ab
solutely to him (Oakes) the quarter section in question, sub
ject to a pre-existing mortgage of $1,500 which he assumed, 
ami he advanced to McGillivray, as a distinct ami separate loan, 
the sum of $900, which he raised by mortgage on his own pro
perty. taking as security for the same from McGillivray, a con
veyance of the two properties at ltoschank already referred to.

In the alternative, the defendant sets forth that, if the said 
quarter section was conveyed to him as security, he subsequently 
raised large sums of money by mortgage on the same at the re
quest and for the use of the said McGillivray. and that he 
(Oakes) has paid on the said mortgages more than the value 
of the land.

He also admits having received the proceeds of a public 
auction of cattle and implements on the farm, but says he has
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accounted for the «hiiil» to the plaintiff, and lie counterclaims for 
two sums advanced to Mctiillivray and to the plaintiff amount
ing respectively to $926.89 and $198.

It should tirst he stated that the s father, who was
defendant Oakes’ brother, came to this country in 1882, bring
ing with him Ins wife and a daughter (the plaintiff) who was 
then Ô years old, and they went to live with the defendant Oakes 
on the latter’s farm. Two years later, the plaintiff's father died, 
leaving practically no property at all. and after another two 
years the plaintiff’s mother was married to defendant Oakes. 
Six years later ( 1892). the plaintiff was married to William Mc- 
(iillivray, who had lieeii working for some time for Oakes on the 
farm. The two continued to live with Oakes, who was ? 
them wages, tin1 balance of that year and during most of 1898. 
At Christmas, 1898, they went to live on the quarter section in 
question, for which McGillivray had procured in duly previous 
an agreement for sale from one Robert (leorge, and they lived 
there until the fall of 1899 when MeOillivrav decided to give up 
farming and had a sale of the farm stoek. It was during this 
stay on the farm that tin* defendant- Oakes alleges In- made the 
first advances to McGillivray to help him make his payments 
on tin- land and sold him the horses and cattle.

From the farm, the plaintiff and MeOillivrav went to live 
on what was called the house property in Ros< " It seems 
that McGillivray had been for some time previously shewing 
signs of mental aberration, particularly on religious subjects, 
although, apparently, sane enough on business matters. His 
condition appears, however, to have grown worse until Novem
ber, 1900. at which time the plaintiff alleges that, being in need 
of $900 and being also afraid that her husband might dispose of 
the quarter section injudiciously, she prevailed upon him to 
convey tin* same to William Oakes, who was providing the 
money, to In- held by the latter in trust and as security for bis 
advance. She says that the matter was discussed at length with 
William Oakes, and that he fully understood the matter as 
stated. Some time after (February. 1901), the plaintiff says 
she caused McGillivray to transfer also to Oakes the two Rose- 
bank properties already referred to, and that she went the same 
day to communicate the fact to William ()aki*s, who assented to 
his also taking those two properties in trust in order to protect 
her.

The same day that McGillivray transferred the two Rosebank 
properties, he ran away from his wife in a religious fervour to 
ii revivals in other parts of the province, and only came 
hack to Rosebank after about six weeks.

In the fall of 1902, the plaintiff and McGillivray went to 
live on Boyd’s place, east of Rosebank: but. living burnt out the
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following HU minor, they wont to livo with William Oakes for a 
little loss than a month ami then wont haok to the quarter hoo- 
tion on which McUillivray huilt in 1893 » ham valued at about 

,000. In 1!Nl4. 1905, and 1900, McUillivray put in crops oil the 
land. In the beginning of 1907, McUillivray. having again left 
his wife and gone to Winnipeg, she put in a crop that year with 
a hired man. and did so again in 1908. McUillivray died duly. 
1908. In March. 1909. the plaintiff had a sale of the farm stock, 
of which Oakes admits having received tin* proceeds, but says 
ho has duly accounted for the same. Throe months Inter, tin* 
plaintiff was married to Buchanan, her present husband, and 
they went to live at a place called “the'Circuit.**

In the late fall of 1909. William (lakes left for Knglimd. 
The plaintiff says that up to that time Oakes had been friendly 
and had given her money several times as part of the rent of 
the farm when she was at Roschank, and had even assured her 
before leaving for the Old Country that there was a large sum 
of money coming to her out of the sale of the farm chattels and 
the rentals of the farm as well as the Uosebank properties, and 
that lie would deed the quarter section back to her when he 
came back from Kngland. This is. however, all < 
denied by William Oakes.

The plaintiff says that it was only some months after Oakes 
returned from Kngland. in the spring of 1910. that lie first 
shewed signs of unwillingness to transfer back tin* property.

In February. 1911. Mr. Bowen, acting for the plaintiff, 
wrote to Oakes on the matter (ex. 35), and lie received in reply 
a letter (ex. 37) which seems surely to confirm the plaintiff's 
main contention, although the defendant says this letter was 
written by his son without authority, and the latter states that 
it referred to a proposal by Buchanan, the plaintiff's second 
husband, to buy the quarter section.

In 1910, William Oakes farmed the quarter section. But it 
also appears that the same year, the plaintiff made a garden 
and planted a large number of trees on it.

In the spring of 1911. the plaintiff went back on the place 
with her present husband, and she has Inn*ii living on it ever 
since.

The above only gives an outline of the main incidents with 
which the plaintiff was more immediately connected; but there 
are many other particulars, more or less disputed, having an 
important bearing on the ease, such as the mortgaging of the 
farm by William Gillespie, both Is*fore the transfer of Novem
ber <1. 1910, and thereafter to Nicholls & Sheppard ; the paying 
off of old mortgage and giving renewals by William Oakes ; 
the latter’s dealing with the two Itosebank properties, etc., con
cerning which it will be sufficient to refer hereafter only in a 
general way.
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This Rectus to mi* to lu» a case where the difficulty lies much 
K. B. more in the ultimate adjustment of it than in the broad find- 
1914 ing of the essential facts.

It siH'ins clear to me. with the documentary evidence support- 
Bvi iiANAN jng the plaintiff ’s claim, that the conveyance of November 6, 

Oakes. 1910, was not absolute. But it also seems equally clear that,
Pretiüërgâàt j. w*l**v the conveyance was made and accepted with the double 

object of protecting McGillivray against the possible conse
quences of his disturbed mind and securing repayment of the 
$900 paid to him at the time, it was also meant to be security 
for prior advances which Oakes had made. Kven if Oakes had 
made no advances at the time. I should still have held that the 
documents produced establish that there were subsequently such 
requests by McGillivray to Oakes to manage the property
and his affairs generally as to charge the land as security for 
these later advances.

T must say that I attach great importance to the fact that the 
plaintiff', a comparatively uneducated woman, was able to give 
sin'll a plausible narrative of so many minute ci re es
extending over so many years. On the other hand. I have a 
conviction that although William Oakes seems to have latterly 
misconceived his position, his general conduct towards the plain
tiff' and McGillivray was sympathetic and kindly, even if lie 
now resists the plaintiff’s claim as it is I quite conceive
that a time came, before the land had acquired the value it now 
has, when Oakes considered McGillivray s business was so in
volved as to be beyond redemption and so confirmed himself 
in the idea that the land had become his own. But even at the 
trial, while disclaiming any legal obligation, he said:—

As to mx feeling iiIhuiI. triuiHferring lliv limtl. 1 frit my clisponiiiiin wit* 
Hint it. wan for lin* eliihlren. I would look after tin* children.

Ï am moreover inclined to believe that this sense of McGilli
vray’s insolvency was also shared at the time by the plaintiff, 
and that she then entertained but very slight hopes of having 
the land again. This, however, even if McGillivray had not been 
living at the time, could not amount to abandonment.

1 must say that William Oakes’ contention that he first 
had a verbal agreement with Robert George long before July 
Iff, 1903, for the purchase of this quarter section, and then made 
him a cash payment, and that he subsequently turned over his 
verbal agreement to McGillivray, who was given credit by 
George for the said cash payment made by Oakes, seems dis
proved by the allegation in the defence that the said verbal 
agreement was for $1,250 by William Oakes' statement on ex
amination for discovery, that the said cash payment was $200. 
and by the consideration and cash payment stated in the agree
ment for sale from Robert George to McGillivray.
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Tin* strongest evidence against Oakes' contention that the 
conveyance in was absolute, is the evidence of Mr.
Lemon, who prepared the deed, and who says it was not meant 
to he an absolute conveyance, and that William Oakes under
stood it so. The consideration of $900 stated in the said deed 
of November (>. 1910, ami the consideration of $1 respectively 
set out in the conveyance of the house property and the mill 
property, support amply Mr. Lemon’s contention. The evid
ence of Mr. Lemon, however, while establishing that the con
veyance was made as security for the advance of $900, does not 
preclude the finding that it was also made as security for pre
vious indebtedness. It is necessary, in this respect, to refer to 
the special conditions shewn by the evidence, which discloses, 
amongst others, these facts: Mr. Lemon was not Oakes’solicitor: 
Mr. Lemon got his instructions from the MetiiHivrays and 
Oakes only assented; Oakes' advance of $900 was undoubtedly 
the occasion for the making of the conveyance, but not neces
sarily the whole consideration ; and then the plaintitT, who. 
while being loved by her husband, also, apparently kept him 
somewhat in a state of apprehension, and xvlio was the main 
agent and moving spirit in bringing about the throe conveyances, 
and gave tin» instructions to Mr. Lemon, cannot be allowed to 
contradict flatly and without any corroboration all that Oakes 
says passed cn him ami McGillivray, especially when the 
evidence shews that the two men were deeply attached to and 
had the utmost confidence in each other.

As to the defendant’s contention that then* was a subse
quent quit claim of the quarter section from William Oakes to 
McGillivray. I need not consider tin* question of the admissibil
ity of that evidence which was raised, as the document, if exe
cuted. seems to have ls*en signed by McGillivray simply to facili
tate a loan from the Law, In ion & Crown Co. which was for 
his ls*netit, as I hold, and as expressed by Mr. llobkirk, “be
cause the solicitors of the company considered it necessary to 
have a quit claim from McGillivray.”

I then hold that the said quarter section was conveyed to 
William Oakes under a special trust which has ceased to exist 
at the death of McGillivray. but that In* also holds tin* same as 

• security for all sums of money to which In* may be entitled from 
the plaintitT, either as executrix or as sole beneficiary under 
the will.

There will be an order for a reference to take accounts be
tween the parties in all the matters above referred to. and for 
further directions. (Question of costs reserved.

Julgmrnt for plaintiff.

587

MAN.

K. B. 
1914

Beenanan

l*rendrrgs»t, J.

07

4



Dominion Law It worts. 115 D.L.R.588

MAN. ALEXANDER v ENDERTON

K. II. Manitoba Kitty's I tench. Trial before Mothers. V.J.K.H. January 7. 1014.

| Vkmmib am» im iuii asih (HIE -27 I -Rk.hvisniox ok cox tract Khaui 
a xii iikck.it.

In mi action to wt mmmIv » Male hii«I conveyance on the ground Unit 
the *ii lv waa imluvnl l»\ Ira ml ami niisic|nc*vnlailion. I lie framl al 
legeil inii*l. In* diatiliotly ami elvHl'Iy proven ami the fitl*e represent» 
thin must he uf something material which lunl imlneeil the grantor 
to act on the faith of it ami execute the tlccil sought to Is* annulled.

| Ileally \. \ i ilson. I .‘I ( an. S.t'.lt. I, 5; liai t v. limiers. 21 Man. 
Lit. 721: A• III/ \. H taler ton. | lOl.t| At. |1I|. !l D.LIt. 172. referred 
to. |

2. ItltoKKHN (III A— Ü I—IlKAI. KHTATK IIROKKRH—t 'till MIHHIOX TO PUR- 
CIIASKH'h AdKXT AM COXIIITIOX OK COXTKACT—KKKMT.

Where a real estate broker enters into negotiations with the owner 
to buy for an undisclosed purchaser, and on concluding the bargain 
includes in it a condition which the owner accepts, that the latter to 
whom he was under no liduciary obligation should pay him a com 
mission on the sale, such will not alone constitute the broker an 
agent of the vendor.

|Nee Annotation on real estate brokers' authority at end of this

statement Action to avt aside a conveyance of land on the ground of 
fraud and miffroprcHcutation.

The action was dismissed.
7. II. Coyne, and 7. /\ Fohif, for plaintiff.
It. .1/. Ih nnishtiui, K.(\. .1. 7. Amin irs, K.(IV. II. Citric, 

/•’. M. Harhitlyt, and H. II. Chapman, for defendants.

Matiirra, c.j. M.VTIlKRs, C.J.K.B. :—This is an action to set aside a con
veyance made by the plaintiffs on March 24. 1011, of lots 725 
and 7211. in block 2. oil the west side of Portage avenue, between 
Kennedy ané Edmonton streets in the city of Winnipeg to the 
defendant Charles MacKeiizie Simpson as a hare trustee for the 
defendants C. II. Enderton and .1. A. Dart.

The agreement for sale was made with the plaintiffs on 
March II. by the defendant A. It. (lakes, acting as agent for the 
purchasers and was for a sale to Walter •!. Johnson. Duluth, 
hanker.

The Hudson's Day Company had at this time determined to 
aetpiire the whole block between Vaughan and Colony streets, 
on the opposite side of the avenue, two blocks further west. for 
the purpose of erecting thereon a large departmental store. 
Acting on instructions from the company, one (lordlier had, on 
March 2. procured from the Blackwood brothers an option on 
the western 85 feet of this frontage. The balance of the front
age of this block was owned by the defendants. Enderton and 
Dart, and they had, on March 7. by a writing dated March 4, 
given to Gardner an option for the sale to him of this land.



15 D LR.l Ai.kxandkr v. Knokrton. .YVI

(lardner'a negotiations w**re conducted with Knderton man. 
alone. It appears tlmt (lanlner did not disclose lor whom In- K
whs lifting, but In* di«l toll Knderton that lie was acting for a ,}),4
business con mil which would makf a large improvement on the 
land and would materially improve the value of property in Ai.kx^xxikh 
the vicinity. I suspect that Knderton hvlieved that this large i:nuh«to\. 
husiness foneern was the Hudson's Kay Company.

Kmlvrton stipulated with (lardm-r that lie and Dart should 
lie allowed, without competition from him, to purchase on the 
avenue, east of Colony street, as large a block of land as that 
which they were selling.

It was further agreed between Knderton. Dart and (lardner 
that they should each individually purchase or endeavour to 
purchase certain other designated parcels, that they should not 
compete with each other in such purchases, and that the lands so 
purchased should lie pooled for the benefit of all.

Un March 10. Sheppard, a partner of Knderton's. employed 
the defendant Oakes, a real estate agent, to obtain from the 
plaintiffs the lowest possible price at which they were willing 
to si'll the land in question, lie told Oakes that there Were 
reasons why lie did not desire to approach the Alexanders per
sonally. lie did not disclose the reasons, nor did lie disclose for 
whom lie wanted the information.

Oakes agreed to act. and got in communient ion with the 
plaintiff W. T. Alexander. Nothing was accomplished that 
night and the next morning lie culled on Alexander and negotia 
lions were opened which culminated about six o'clock in the 
evening in the Alexanders being paid $ô.(MiO, and giving an 
agreement to sell the land for $172.0110. payable $20.000 more 
upon transfer. $T>0,000 to be paid by assuming a mortgage then 
upon the property. $10.000 to lie paid on September II. 1911. 
and $29.000 on March 11. 1912. $29.000 on March 11. 1918. 
and $29.000 on March 11. 1914, with interest at six per cent., the 
deferred payments to he secured by a mortgage upon the pro
perty.

The agreement entered into on tlial date was for a sale to 
Walter -I. Johnson, of Duluth, hanker, and contained a stipula 
lion that the conveyance or transfer should be made to him or 
bis nominee. Johnson is a friend of Sheppard’s, lie had not 
up to this time given Sheppard any authority to buy property 
for him or in his name.

Sheppard at once sent to Johnson a copy of the agi... ment
that had been entered into and obtained from him an assignment 
thereof to Charles Mackenzie Simpson. The latter was then 
and had been for a great many years, a clerk in the office of 
('. II. Knderton & Co.

On March 22. the plaintiffs executed a transfer of the pro-
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perty to Charles Mackenzie Simpson, and on March 24, the 
transaction was closed by payment to them of the balance of 
the cash payment and * ring a mortgage from Simpson to 
cover the deferred payments.

The plaintiffs say that in the autumn of 1910 there had 
been rumours that the Hudson’s Bay Company was about to 
buy the block between Vaughan and Colony streets, and that 
they knew Enderton was the owner of or interested in a large 
portion of that block. They say they would not knowingly have 
sold their property to Enderton at the price at which they did 
sell, because, Innl they been approached by him or on his behalf 
they would have at once concluded that the Hudson’s Bay Com
pany luul bought his other property, a fact which would at once 
enhance the values of lands in the vicinity.

They then allege that, for the purpose of deceiving them and 
of concealing from them the fact that Enderton was one of 
the purchasers, the name Walter J. Johnson was used as the 
ostensible purchaser.

The fraud charged is:—
1. That it was falsely represented to them Unit the purchaser was 

Walter .f. Johnson. » wealthy hunker of Duluth, V.8.A.
2. That the defendants Knderton and Dart employed Oakes as their 

agent to purchase for them the property at the lowest possible price, and 
that Oakes, acting for them, hut without the phiintilfs* knowledge, pro
cured the plaintilfs to appoint him their agent for the sale of the pro
perty in question to themselves in the name of the said Johnson.

3. That during the negotiations the plaintilfs asked Oakes if there was 
anything doing in connection with the Blackwood property, or if the Hud
son's Bay Company had Is.light or were alsiut to buy, or if there was any 
truth in the report that the Hudson’s Bay Company were negotiating for 
the purchase of the Blackwood pnqierty or if there was anything doing 
with the Hudson’s Bay Company on the avenue, or if there was anything 
happening or anything doing on Portage avenue, the said Oakes falsely 
represented to the plaintilfs that there was nothing doing, that he knew 
of nothing doing in connection with the said Blackwood property, and that 
the Hudson's Bay Company had not Isuight or were not alsnit to buy it, 
and that the Hudson's Bay Company were not negotiating for the pur
chase of the said Blackwood property, ami there was nothing doing with 
the Hudson's Bay Company on the avenue, and that there was not anything 
hap|M-ning or anything doing on said Portage avenue.

4. 'Unit upon the plaintilfs asking whether the defendant Knderton 
was buying or had anything to do with the transaction, he falsely and 
fraudulently stated that the said Knderton was not buying ami had noth 
ing to do with the transaction.

Before proceeding to a consideration of the facts, then? are 
certain principles of law applicable to actions of this kind 
which should be noticed. In the first place, the law presumes 
in favour of honesty and against fraud, and
there is mi proposition Is-tter established than that fraud must lie dis-

47
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tlnctly ami dearly proven: per Ritchie. C.J., in Itratty v. Xeil»on, 13 Can. MAN. 
8.C.R. 1, at 5; Dart v. Roger», 21 Man. LR. 721. K~

In the next place, the false representation complained of 1014
must Ihi something material : Dart v. Roqt rs, supra, and authori- ----
tie» there sited. tUtXAUM»

A representation is material when its tendency or its natural 1; mouton. 
and probable result is to induce the représentée to act on the ,
faith of it in the kind of way in which he is proved to have 
acted: 20 Hals. 098. And lastly, the false representation al
leged must have been the inducing cause of the contract. No 
representation, however gross or fraudulent, draws with it any 
civil consequences, unless it operated to influence the action of 
the representee: 20 Hals. (194. Both the emeiit and the 
materiality are distinct and separate questions of fact: 20 Hals.
094. 701 ; Smith v. ('haJirick, 9 A.(\ 187. at 190. Inducement 
cannot be inferred in law from proved materiality, but, if the 
Court can see on the face of a statement that it is of such* a 
nature as would e a person to enter into a contract or 
would tend to e him to do so. the inference of fact may Is* 
justified that lie acted, in entering into the contract, upon the 
inducement held out. That inference may be rebutted by shew
ing that he knew the truth before entering into the contract, 
and therefore, could not have been induced by the misstatement 
or that he did not rely upon the truth of the statement whether 
he knew the fact or not : Smith v. t'hadu'ick, 20 t’li.I). 27. at 
44.

When the plaint ill's began their action on March 5, 1912, it 
contained no allegation whatever about any representation con
cerning the Hudson's Bay Company. M'lte allegation then was 
that the plaintiff asked Oakes if there was anything doing in 
connection with the Blackwood property, and he falsely repre
sented to the plaintiffs that he knew of nothing doing there, and 
that said Johnson was purchasing solely for an investment.
Neither does that pleading contain any reference to any repre
sentation as to Enderton not being the purchaser. These alli
gations were introduced by amendment on June 2, 1913.

It is admitted that Enderton and Dart were the purchasers 
and that the negotiations conducted by Oakes were conducted 
on their liehalf. I infer that the name Walter J. Johnson, of 
Duluth, was used for the purpose of conei from the plain
tiffs the fact that Enderton and Dart were the purchasers.

I find that (lakes was asked by the plaintiffs whether or not 
there was anything doing on the avenue, and that he replied, 
not to his ge. I find that that statement was true and
that Oakes at that time knew nothing about the movement to 
purchase on behalf of the Hudson's Bay Company. I find that 
no question was asked by the plaintiffs almut the Hudson's Bax
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('mii|mny. I find that tin- plaintiffs did ask Oakes if C. II. Kn- 
derton was purchasing and that Oakes replied, not so far as he 
knew. I find that that answer also was true, and that at that 
time, although Oakes may have suspected that Enderton was 
in some way concerned in the proposed purchase, that he had no 
knowledge that he was the purchaser or one of them.

It is an undoubted fact that the name of Walter .). Johnson, 
of Duluth, was used in the agreement signed by the plaintiffs. 
I find that the use of that name was not the ing cause, 
or one of the ing causes, of the plaintiffs agreeing to sell. 
I find that the name Walter J. Johnson, of Duluth, was not 
mentioned to the plaintiffs until they had finally agreed to sell 
at #172,(MM), and that the name of the proposed purchaser was 
not revealed until Oakes came with the written document to be 
signed by the purchasers and tendered them a cheque for #1,(MM). 
I have no doubt that when they objected to accepting a cheque 
for #1.1MM> and asked for #.">.< MM) that Oakes did then say that lie 
was afraid lie could not his purchaser, as lie had left him
at the (Queen's hotel preparing to leave the city, and that these 
statements were not true. Itut that had no influence whatever 
in inducing the plaintiffs to sign the document.

I am led to this conclusion very largely by two circum
stances. According to the plaintiffs* evidence the name of 
Johnson was mentioned to them at the first interview, which 
took place early in the morning of the 11th. Miss Robson, to 
whom the document was dictated and who produced her notes, is 
very clear that it was dictated to her between half past ten and 
eleven o’clock in the morning of the lltli. and that then the 
name of the purchaser proposed to bv used was Connolly, and 
that afterwards it was changed to Walter J. Johnson, and that 
the document in the form in which it was signed did not come 
into existence until the afternoon. Oakes says he did not know 
who the purchaser was until he saw the name in the agreement. 
S‘ ' says the same. The plaintiffs having agreed to sell
and fixed the price before the name of the purchaser was dis
closed to them, could not have attached any importance to the 
personnel of the purchaser.

I am further led to believe that the name of the r
was not an inducing cause by the fact that in the agreement 
itself the e agree to sell to Walter J. Johnson and to
make the transfer to him or his nominee. When Johnson as
signed to Simpson, who is a clerk in Enderton *s office, the plain 
tiffs asked no questions, made no inquiries, but, without demur, 
transferred the land to Simpson and accepted a mortgage back 
from him.

As to the representation made by Oakes that Enderton was 
not the purchaser so far as he knew, I find that the plaintiffs
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were not induced thereby to sell. Before this action was com- MAN. 
menced they prepared a full statement of their case in writing k. R
to he laid before counsel. They had repeated consultations with 1914
their solicitor before the statement of claim was drawn. It ----
was then drawn and issued on March 6, 11)12. The plaint ill's Ai.kxandkk 
read it over. They were afterwards, on September 4 and 6, Ksdkhton. 
11)12. respectively, examined for discovery, and were then in- M>thrpi r, 
vit<‘d and priasse*»! to state all the misrepresentations or false 
statements on which they relied in attacking this transaction, 
and they purported to do so; hut neither in the statement pre
pared for counsel, in the statement of claim issued, nor in the 
examination on oath of either plaintiff is there any reference 
to any question asked about Knderton being a purchaser. After
wards the defendant Oakes was examined for discovery on be 
half of the plaintiffs, and lie, for the first time, mentioned 
Knderton s name in connection with the negotiations. He said 
that W. T. Alexander did ask him if II. Knderton was pur
chasing. and lie replied, not so far as he knew. After this ex
amination the plaintiffs amended their statement of claim and 
introduced that allegation as one of those on which they re
lied.

After such a course of dealing it is impossible to believe 
that the statement made hv Oakes concerning Knderton made 
any impression whatever on the minds of the plaintiffs or had 
any influence in inducing them to make this sale.

But, further, I find that the plaintiffs, before the transae 
tion was closed, on March 24. knew that Knderton was in some 
way interested in the purchase of their property. In the first 
place, the agreement was signed about six o’clock in the even
ing of March 11. This was Saturday. O11 the following Mon
day, the ldtli, W. T. Alexander says lie got private inform it ion 
that something was being done on the avenue. This information 
was so exact that lie and his brother at once started out to pur
chase property on the avenue for themselves, and they did 
succeed in buying 115 feet west of Colony street. VVliat that 
private information was we are not told, hut the inference is 
that his information was well founded and was to the effect 
that the Hudson's Bay Company were about to build on the 
block between Colony and Vaughan streets. He knew then that 
Knderton and Dart owned the greater part of that frontage, 
and that they must have sold their property. W. T. Alexander 
says that knowledge of tin» fact that Knderton and Dart had 
sold would probably lead him to conclude that they were en
deavouring to buy other land.

Van I'raagh. one of the tenants in the property sold, swears 
that he had an interview with W. T. Alexander about improve 
incuts that were to lie made to his premises, that Alexander told

38—15 D.I H.
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MAN. him In* liml sold the property and shewed him the receipt in
iTïî
1914

part, with the name Walter •!. Johnson, of Duluth; hut at the 
same time said he knew that Knderton was buying, and that 
Johnson's name was merely being used. W. ('. Russell swears

Alexander

Kndkrton.
that on Mareli Hi. In- had a conversât ion with the other Alex
ander, the gist of which was that Knderton & Company luul

Mathvm, C.J.
bought their property on the avenue. On June 16, after the 
transaction was closed, W. T. Alexander wrote a letter to Kn
derton & Co., in which he refers to the land as iliat “which you 
purchased from us a few months ago.”

When examined for discovery, W. T. Alexander, who trans
acted the business for both plaintiffs, that on April
Hi. In- knew that Simpson, to whom tin- property had been con
veyed, was a clerk in Knderton's office. Asked if he knew at 
that time that Knderton was interested in the property, he 
would not say whether lie did or did not know, hut he said. “1 
had my suspicions about it.” lie was pressed to say whether 
or not lie believed that Simpson was the real purchaser, and In* 
refused to answer.

Putting all these circumstances together, it is difficult to 
avoid the condusion that before this sale was consummated by 
a conveyance, the plaintiffs knew who the real purchasers were.

As to the question of Oakes’ agency, I have no doubt that 
Oakes was acting as agent for the purchasers alone, and the 
plaintiffs were well aware of that fact from the beginning. 
They knew that lie was endeavouring to procure for the pur
chaser their lowest price, and they were therefore acting with 
him entirely at arm's length. When it came to closing the 
transaction and tin- document, they that he
should sign it as agent for the purchaser, and lie did so. That 
was done in the presence of their solicitor, who, after hearing 
Oakes’ * , concluded that not only was lie the pur
chaser’s agent, hut that lu- was the purchaser’s agent having 
authority to bind him by signing his name to the agreement, 
and lie therefore signed, “Walter J. Johnson, per A. II. Oakes, 
his agent.”

The crirciiinstance that a commission was paid by the plain
tiffs to Oakes is not conclusive against the position that Oakes 
was the purchaser’s agent. There is a well-established practice 
in Winnipeg amongst real <-state agents, where the agent is 
acting for the purchaser, to make it a condition that the ven
dor shall pay him a commission on tin- sale. That practice was 
carried out in this case. It was one of the conditions of tin- 
sale, and was in no sense intended to imply that Oakes was tin- 
vendor’s agent.

The only other representation was in reply to Alex
ander's question as to whether or not he knew of anything doing
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on the « venue. Oakes replied that he did not. A similar re
presentation, even if falsely made, was held by the Privy Coun
cil in K<Uif v. Enderton. 119131 A.(\ 191. 9 l>.U«. 472. to he 
immaterial where the parties, as here, were acting at arm s 
length.

On the whole east*, f hold that the plaintiffs have failed 
to shew that they were induced by any false representations, 
material to the transaction, to make the sale in question.

The action is dismissed with costs as against all the détend
ants. The ease is, 1 think, one in which the costs should lie 
taxed without regard to the statutory limit of $300. There will 
be a fiat for the costs of examination for discovery.
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Matlu-n. O.J.

Ait ion dismissal.

Annotation Brokers • « IIA 5 Real estate brokers—Agent’s author Annotation
ily Rebate

It is » well established rale that a ii a Rent to whom instruction* are n gent's 
given to procure a purchaser for property. Ini* not. although the price ami authority 
term* of -ale are nunieil in the instruct ions, without the concurrence of 
his principal, authority to enter into a binding contract with a purchaser 
to sell the property: Maryoli* v. liirnie ( Alta.), 5 D.L.R. •r».‘l4, I A.L.R.
415; Itoylr v. Marlin, 1 A.L.R. 1HI ; William* \. Hamilton, 14 lU'.lt. 47 ;
Hilmonr v. Simon. 15 Man. L.R. 206, affirmed :*7 Van. S.C.R. 422; Ryan V.
Siny. 7 MR. 200; li nnl Ini v. Elliott, Il O.L.R. :i»8 ; llarner x. Wry! (Sa*k. >.
5 D.L.R. 141. allirmed 7 D.L.R. 082; Schaefer V. Millar (Na-k.l, 11 D.L.R.
417; Itoylr \. Urn**irk. 2 W.L.R. 284, révéraing 2 W.L.R. »l>; Prior \.
Moon. .‘I Time* L.R. 024; 1'hatlhurn v. Moorr. 01 L.d.Vli. 074; Hmlirin \.
Hr uni. 17 XV.R. 20; W'ililr v. Mat non. I L.R. Ir. 402; Hamer V. Sharp. 44 
L.J. Vh. 6.1. L.R. 10 K«|. 108.

Notwithstanding that the term **«ell” i* ordinarily n-ed in listing pro
perty with a broker in order to find a purchaser, it will In- inferred that 
the intentimi was merely to authorize the broker to find a buyer, unless 
there is something to indicate that there was an intention to give auth
ority to hell : Itoylr v. Hransiek, 2 XX.L.IL 284. reversing 2 NX".L.R. 00.

power to enter into a contract of sale on Isdialf of a principal is not 
conferred on a real estate broker by listing with him land for sale under 
an agreement not containing an express authorization to conclude a con
tract of sale, where the owner reserved the right to sell the land either 
by himself or through other agents, notwithstanding the agreement auth
orized the agent “to list the property for sale," or "sell it," since such 
limitation was an intimation that the agent’s authority was confined to 
securing a purchaser: Schaefer v. Millar |Si-k.t II D.L.R. 417.

A real estate broker who was told that if lie could -ell a piece of land 
within three days, for a stipulated sum on the terms specified, he would 
receive a given commission, was not thereby empowered to enter into a 
contract of sale on behalf of his prinei|wl : Hilmonr v. Simon. .17 Van.
S.C.R. 422, aflirming 15 Man. L.R. 205. So, a statement by a landowner, 
in reply to a letter from a real estate agent inquiring whether # 1.200 
would be accepted for the land, that #1,275 was the least it would In* sold
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Annotation l continued i - Brokers i 6 II A 5i Real estate brokers — 
Agent's authority.

fur. doe* not confer authority on tin* agent to make a binding contract of 
sale: It rad Ir if v. Elliott, II O.L.tt. 398. Nor is such authority conferred 
by a letter to an agent requesting him to call on the writer's tenant with a 
proposition to sell him the demised premise* for cash, ami stating that 
if a sale was made, that the necessary papers would be sent the agent: 
It-yan v. Stuff, 7 <l.ll. iitltl. And a real estate agent is not empowered to 
make a contract for the sale of land by virtue of a letter from hi* principal 
giving hi* price and terms of payment, in which he stated that he would 
refer all inquiries concerning the land to the agent ; but directing the 
latter to send him all the necessary papers for execution if a purchaser 
was found: Margolin v. Itirnir (Alta.). 5 D.L.R. 5114. To the same ellect 
«is* Williama v. Hamilton, 14 R.C.R. 47. Nor is such power conferred by 
verbal instructions to a person who had previously managed property for 
the owner, to endeavour to find a purchaser : Doyle v. Martin, it A.L.R. 
184.

Power to enter into a contract of sale is not conferred on an agent by 
a request to procure a purchaser, and to insert particulars in a monthly 
circular issued by him. until further notice: Hamer v. Sharp, L.R. 10 Eq. 
I«8; nor by instructions to find a purchaser and negotiate a sale: Vliad- 
burn v. Moore, 01 L..Î. Ch. 074. And instructions for an estate agent to 
put property on hi* lmoks. with the owner's lowest price, as for sale, is in 
sufficient for such pur|mse: /'nor v. Moore, 3 Times I*R. 024. Nor may 
an agent enter into sue.h an agreement under instructions contained in an 
advertisement of the sale of land directing prospective purchasers to 
apply to him in order to view the land and to treat regarding it: Hod win 
V. Hrind. 17 W.R. 29.

MAN. DOUGLAS v. DOUGLAS.

D. C. Manitoba King's Hrneh. Trial before Mathers, V.J.K.H. January 7. 1914
1914 1. Specific pebkobmanck <fil B—16)—Ntatvte or Fbaudk—Family ao-

BF.KMF.NT—SPECIFIC EXKOBCEMF.NT OF OHAI. CONTBAVT.
The court will not hesitate to enforce a family agreement admittedly 

calculated to promote the interest of the whole family, but the evid
ence must clearly establish that such an agreement was arrived at, and 
the necessary formalities complied with as though the contract were be
tween strangers, so that the agreement must either Is- in writing to 
satisfy tlie Statute of Frauds or there must have Ins-ii done such acts 
of part performance as to take the case out of the atatute.

| Williams \. Williams, L.R. 2 Ch. App. 294; Orr V. ttrr, 21 <ir. 42ft; 
Jibh v. Jibb, 24 tir. 487. followed.|

2. Specific pebfobmaxce <8 1 II—Iftf—Ntatite of Fbavdb—Specific i:x
FOHCEMEXT OF OHAI. COX IRAIT—Mol III K AXU MIX.

Specific performance of an agreement lietween a mother and son. 
whereby the mother promised to buy the son a farm “when he got 
married and wanted to set up for himself," if lie would stay at home 
ami work the farm she possessed, till all the debts were paid, will la* 
decreed, on its I icing clearly proved that the son had worked on the 
farm without wages and completely satisfied his part of the con 
tract, and that a farm had been Isnight for him of which lie bud pus
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8<‘MHion, tin* nets of |M,rforinniUM‘ living Hulliciriit to H«ti*fy tliv Slatutv MAN. 
of FmiulH utnl corrolmratn tiw ugrwment. ——

| Williams v. Williams, LR. 2 Cli. A|»|». 21*4; Oit \. On. 21 ■tir. 425; b- b- 
JH,b v. .libb, 24 (ir. 4H7. followed.| MM4

Two actions brought by tieorge and Harry Douglas, tin- sons 1 olrOLA8 
of tin* defendant (Sarah Douglas) for specific performance of Dovolah. 
an alleged agm-ment to convey to each of them 240 acres of land ~ ,
in consideration ol their remaining on the homestead then oc
cupied hy the defendant, and assisting her in the farming op
erations.

If. M. Dennittoun, K.C.. and ./. If. Haney, for fa.
L. M('Means, K.C., and K. />. M( Means, for defendant.

Math Kits. V.J.K.B. :—These two actions were tried together Mather*, e.j. 

in the latter end of October, hut I withheld judgment to give 
the parties an opportunity of arriving, if possible, at an amic
able arrangement, which, in view of their relationship. I thought 
to be very desirable in the interests of all concerned. It appears, 
however, that all hope of such a desirable consummation has 
been abandoned, and I am asked to dispose of the matters in 
issue according to the legal rights of the parties.

The defendant's husband died intestate in 1890. All were 
then living upon the north-east quarter and the north half of the 
south-east quarter of section 21 -9—2, east, in Manitoba. This 
land had been purchased by the deceased husband under an 
agreement of sale from one Matthew Hunter, but nothing what
ever had l wen paid upon it. No other property was left, with 
the exception of some stock and implements, also heavily en
cumbered.

After her husband's death, the defendant continued to 
carry on the farming and dairying operations largely by the 
assistance of her two boys, the present plaintiffs. They were 
never sent to school, but remained at home working on the farm.
The result is that (leorge. now a man of thirty-eight years, can 
neither read nor write ; Harry, two years his junior, taught 
himself to write, with the assistance of some of the neighbours, 
but that is the extent of his schooling.

The defendant worknl very hard herself and being a capable 
business woman, she succeeded in paying for the farm and the 
encumbrances against the stock and the implements.

The allegation in each ease is that about the year 1899 the 
defendant promised the plaintiffs individually that if they 
would remain at home and help her on the farm, she would 
buy each of them a piece of land as soon as she got the liabilities 
cleared off and they wen* desirous of setting up farming op
erations for themselves. The plaintiff (leorge Douglas says 
that in pursuance of this promise she did buy in her own name.

C.C
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hut on his India 11*, the sou th-vast quarter ami tin* south hall' of 
tin* north-east quarter of section 17—9—2, east, in Manitoba, 
and tin* plaintiff Harry Douglas alleges that in pursuance of 
the promise made to him, she bought, in her own name hut for 
his benefit, the south-west quarter and south half of the north
west quarter of section 28 -9—2, east, in Manitoba.

The defendant did in fact buy tile parcel in section 28 in 
1899 and the parcel in section 17 two years later in 1901. In 
each east* the title was vested in tile defendant.

I agree with counsel for the plaintiffs that the principle on 
which the Court acts in dealing with family agreements should 
he applied in this case so far as applicable. The agreement 
alleged by the plaintiffs to have been made, namely, that they 
should remain at home on the farm and help their mother until 
all the debts were paid off and that when they wanted to gel 
married and set up farming for themselves, she would buy for 
each of them a piece of land, was admirably calculated to pro
mote the interest of the whole family, and was such an one as 
the Court would not hesitate to enforce if clearly made out. Hut, 
although the agreement alleged is a good one. the Court must 
not assume, without proof, that such an agreement was made.

Agreements, such as are alleged by the plaintiffs, must be 
clearly made out. The principle upon which the Court acts is 
thus stated by Richards, C.J., in Orr v. Orr, 21 Ur. 425. and 
quoted with approval by Chancellor Spragge. in Jihh v. .tilth, 24 
Ur. 487. at 498:—

If vhililmi tire imt di*po*fd lu renidt* with their purent- iiml give tu 
ilietn Unit cum fort iiml ii**i*tiiiicc whieh their duty require*, trusting tn 
the ullWtion of the (Mirent tu he*tnw on them a *hnre of their world'* 
gooil*. then, if they wi*h to *hew Unit mi agreement lui* lieen nuule whieh 
i* to hi III! the (Mirent h\ foree of law iliul Hut by the lietter feeling of 
iltreetion. < ourt* ought to require thill Mich agreement* -hull lie f*tilldi<dicd 
hy tin eleiire*t evidence, ami it wliouhl he held to In- iiii allllo*t invariable 
nih when a (Mirent tell* n eliihl that if lie live* with him nml work* the 
farm lie will give it to him. that the eliihl i* to imder*tami. mile** it i* 
iinmiwlakahh -hewn that the (Mirent intend* to hind him*clf *o that he 
en urn t eliange that intention, that tlione are hi* view* and int ntion*. hut 
lie will h*l hiin-elf (M-rfiidly at lil**rty to alter that di*po»ition of hi* 
property if he llnd* hi* own altered eireiim*tam*e* or want of kimlne** or 
alTeetion on tin* purl of hi* *on induce* him to eliange hi* view*.

Not only must tin* evidence establish that such an agreement 
was arrived at. but the nec«*snary formalities, such as a writing, 
when that is required by the Statute of Frauds, must In* com
plied with, just as though the contract were between strangers: 
14 Hals. 544. unless then* have been acts of part performance 
which take the case out of the statute: Williams V. Williams. L.R.
2 Ch. App. 294.

With these general principles in mind. I will first «leal with 
the Ucorgi• Douglas case.
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George Douglas v. Sarah Douglas.

He swears that a few y ini rs after !i is father's death, In* h*ft 
home anil obtained employment with a thresher named Good
rich. After lie had been working for Goodrich about two days, 
lie says his mother came after him and said she could not get 
along at home without him. lie at lirst refused to return home. 
She came two or ill ns- times to see him and she finally said that 
if lie would come back she would buy a piece of land for him 
when things were straightened up. lie then went home and con
tinued to work on the farm until he was about 20 years old. He 
says the subject was brought up frequently after this, and she 
always said when things were straightened up she would buy 
each of the hoy a piece of land so that when they got married 
they would have something to start on.

When about 20 years old George went away again and hired 
with a man named Atkinson, at .+2 per day. lie says his mother 
came for him again, and said if lie would come back she would 
buy him a place as soon as she could get one. lie went back 
and that same winter a farm, referred to as the Patton farm, was 
bought, lie says his mother told him to look it over, and, if it 
suited him she would buy it for him. lie did look it over, told 
his mother it was satisfactory, and she bought it. The next 
spring lie and a hired man broke about 72 acres upon it. This 
farm was about nine miles from the homestead and the two 
farms could not. for that reason, he conveniently worked to 
get her. The Patton farm was therefore sold the following spring 
by the defendant at a prolit of $1.100. Immediately afterwards 
she bought the land above claimed by the plaintiff Harry. This 
latter piece almost adjoins the homestead, but it is a stock farm 
and George says he wanted a grain farm, and it was then de 
ciiled that it should be bought for Harry, and that another piece 
should be bought for him. This was in ISîlît.

About two years later. 1001, the land claimed by the plaintiff 
George was bought. This also was bought and taken in the de
fendant's name. George says that his mother told him if this 
farm was suitable she would buy it for him; that lie looked 
it over and it suited him and was accordingly bought

George’s evidence as to the agreement between himself and 
his mother is corroborated by Goodrich and Atkinson. Goodrich 
says that about twenty years ago George worked for him two or 
three days, that a man named McDonald, who was the defen 
dant s hired man. came to his place with a message for George 
and gave the message in his hearing, but George did not go 
home. The next day McDonald and the defendant came and 
she coaxed George to go and said she would fix him up on a farm 
if he would come home ; that she would buy a farm and fix him
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up on it, and then he went. Atchcson says that about fifteen 
years ago he had hired George to assist him threshing, and the 
defendant came and said she wanted him to go home, that she 
had bought some land and wanted him to work and piy for it; 
she said the land was for him. and he. Atcheson, advised him 
to go home, and he went.

The evidence of George, both as to the making of the agree
ment and tin- purchase by the defendant of the land in section 
17 for him is corroborated by his brother Harry.

When inch of these farms was bargained for, the defendant 
was unable to pay for them, and I infer that the understanding- 
was that George should continue to work at home until a clear 
title was obtained.

The defendant emphatically denies that any such agreement 
as that alleged was made with either George or Harry, but she 
is influenced by a fending of great, bitterness towards the wives 
of both of her sons, and also towards her son Harry. She ex
presses a feeling of kindness for George, but at. the same time 
exhibits an unmaternal indifference to the fact that he is seri
ously ill with tuberculosis. At the same time it is apparent that 
her memory is not good. She swore to several statements in her 
examination for discovery, which she at the trial admitted were 
not true. These misstatements are to be attributed to a fickle 
memory and not to an intention to tell what was untrue.

I therefore hold that an agreement was made between the de
fendant and George, that if he would remain at home and work 
on tin* farm until all the debts were paid off. she would buy and 
give him a farm when he got married and wanted to set up for 
himself. I find that George did remain at home working with
out wages until all the conditions were fulfilled and faithfully 
performed his part of the bargain. I find that the land in ques
tion in the George Douglas suit was bought by the defendant 
for George, pursuant to the agreement made with him.

When George was :il years of age he married. This was in 
1905. By that time The land claimed by George as well as that 
claimed by Harry was paid for. This was accomplished almost 
entirely by the joint efforts of the defendant and George. The 
defendant then leased the three farms to George for one year 
at #500 per year and went on a visit to Kngland. At the expira
tion of the year the lease was extended for another year. When 
this lease was entered into, the defendant told Georg»*, when she 
returned from Kngland, she would give him the land in section 
17, together with horses and machinery to start with. At the 
expiration of two years the defendant returned from England, 
but was apparently dissatisfied with the condition in which she 
found the farm, stock, and implements, and she resumed po ses
sion and turned George off altogether. He left and rented a
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farm nearby. This was in 1907, and on the 16th September of MAN.
that year he commenced an action in this Court against the de- jjrjj
fendant for specific performance of the agreement now sought ]qi4
to he enforced. The action referred to was.not brought to trial ----
but a settlement thereof was arrived at between George and his Don.las

mother without the intervention of their respective solicitors. Doi olah. 
It is unfortunate that this settlement was not evidenced by some ; ■
writing or that the solicitors of the respective parties were not 
consulted. George’s statement is that by the terms of the settle
ment he was to he given the farm and $500 to enable him to erect 
a house upon it. The defendant says she was to give him $500 
to drop the suit and that he was to have the right to occupy the 
farm at a rental of $200 per year, but was to have the first year 
rent free as against his work in building the house. The de
fendant did pay George $000 and he moved onto the place the 
following spring, t.r., 1908. He spent $800 of the $500 paid him 
by the defendant in building a house and he incurred a debt for 
lumber for the same purpose to the amount of $f>00 more, which 
the defendant paid. The defendant says that George promised 
to repay this latter $500 and sin* counterclaims in this action 
for this money. George has occupied the farm ever since and 
has never paid any rent.

At the time the suit was settled, George was absolutely en
titled to this land under the terms of the previous agreement 
and I think it altogether improbable that for a present payment 
of $500. which he was to invest in buildings upon it. he agreed 
to abandon his claim and become the defendant’s tenant. I 
have no the matter of his leasing the land was spoken of
in tin* presence of Mr. McMeans, as he says it was, but I find 
as a fact that George was let into possession as owner pursuant 
to the terms of the previous agreement. This act alone would 
In* sufficient part performance to take the case out of the Statute 
of Frauds.

But, apart altogether from the question of possession, the 
agreement has been otherwise too far acted upon for the Court 
to permit tin* statute to be set up: Williams v. Williams, L.R. 2 
Ch. App. 294, at 306.

In my opinion the plaintiff George is entitled to the relief 
prayed and there will In- judgment accordingly with costs of 
suit.

The defendant counterclaimed for a large amount, includ
ing $1,000 for rent for the two years she was aiment in England, 
ami $1,000 for breach of covenant to leave the land in good con
dition; $500 paid at the time of settlement of the first suit, the 
$500 paid to Arbuthnot for lumber purchased by George and 
used in the construction of buildings on the farm in question ;
$600 for rent of the farm at $200 per year since the date of

1
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settlement of the first action; $400 for refusal to deliver up the 
land now in question, wild for a large sum in respect of other 
matters. All these claims were abandoned hy the defendant’s 
counsel at the trial with the exception of the $200 per year rent 
since the settlement of the former suit. This claim is disposed 
of hy my finding in respect of the plaintiff’s claim. Iiad the 
claim for the $r>00 paid to Arbuthnot not been abandoned, the 
defendant would probably have been entitled to recover that 
amount. The result is that the counterclaim must he dismissed 
with costs.

Harry Dm ulas v. Saraii Douglas.

The Harry Douglas suit stands in an entirely different posi
tion. I find that the defendant did agree to buy a farm for 
this plaintiff if lie would remain at home and work. This was. 
he says, in 1899. when he was about 21 years of age. lie did 
not. however, perform his part of the compact, because he did 
not remain at home and work on the farm. From the time lie 
was 2d years of age lie has been working for himself. When lie 
was 2d his mother gave him $700 for the purpose of enabling 
him to buy a threshing outfit. This outfit was burnt and all 
of tin in joined in buying another for him. When not threshing 
lie worked away on railways and elsewhere, only returning home 
when out of employment elsewhere. When his mother returned 
from England she found that he was very heavily in debt. The 
machine companies were pressing for payment, and. in order to 
wipe out this liability she mortgaged the homestead and sec
tion 28 for $2,800. In order that Harry might have an oppor 
tunity of getting on his feet again she turned over these farms to 
him with all her stock and implements free of rent until lie 
should pay off his liabilities. It took him five or six years to do 
this, and in the meantime she assisted him.

lie has never been in possession or occupation of the land 
claimed by him.

It is incumbent on a person who seeks specific performance 
of a contract to show that he has performed or been ready and 
willing to perform the terms of the contract on his part. In 
this respect the case of this plaintiff entirely fails. Instead of 
remaining at home and assisting the defendant in her farming 
operations he was. from an early age, engaged in enterprises of 
his own in which the defendant from time -to time materially 
assisted him. On this ground the Harry Douglas action must 
be dismissed with costs.

As against this plaintiff the defendant also counterclaimed 
I'm a large amount, all of which she abandoned at the trial, with 
the exception of $451.85, for which she holds this plaintiff’s ad-
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mission in writing. I find finit this plaintif!' is indebted to tin- 
defendant in this sum, less $50. There will lie judgment, for 
the defendant upon the coimtervlaim for $401.85, and costs of 
counterclaim.

MAN.

K. B. 
1104

Judgment for phi in tiff Qeo. I) ou (ft as; 
action dismissal and counterclaim 
allowed against Harr g Douglas.

JOHN 1NGLIS CO., Ltd. v. SASKATOON (City).

Suukatrhevaa Supreme Court, F.hrotul, ./. January 21*. 11*14.
SASK

s. c.
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i.iv km y on works—Damage in inloaihnu.
Where a n»ntract for the supply mal iiislulhitiim of heavy maeliinerx 

requires delivery on the work* to !*• made hy the weller. and provide* 
that the *eller shall In* re»|Hin*ihle for all daniaue* until completion, 
and where the seller ask* the buyer to have it unloaded and advise 
when men are to come to install same, the Imyer who gratuitous!\ 
undertake* to assist the seller hy hiring a competent cartage company 
to do the unloading at the seller'* expense is not responsible for dam 
age to the machinery in the latter's handling of same, where there 
has been no negligence hy the buyer himself.

Action to recover the cost of a piece of machinery supplied statement 
to replace a part broken in transit.

The action was dismissed.
H. K. Mackenzie, K.C., for plaint iff*.
II. L. Jordan, K.C., for defendant.

Klwooo, 4.:—On May 2, 19119, the plaintiff and defendant Bwwd. ;. 
entered into a contract in writing under seal whereby the plain
tiff agreed, for tin* consideration therein named, to furnish to 
the defendant certain machinery. By the said contract certain 
printed general conditions were made a part of the contract.
By these conditions, among other things it was provided that the 
machinery should Is* installed ami all work done to the satisfac
tion of the engineer appointed by the defendant, and all dis 
putes should be determined by such engineer ; that no alter
ations or changes in the work should be made except on the 
written order of the engineer stating that the same was an extra 
and would lie paid for as such and also defining the nature of 
such extra work and material and the amount the plaintiff 
should receive therefor; that the care of the works until their 
completion should remain with the plaintiff, who should be 
responsible for all accidents arising from any cause or for any- 
fltiug that might be stolen, moved or destroyed, and should make 
good all damages and defects occasioned by carelessness or from 
bad workmanship or from any other cause: that the plain4ilf
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should, at his own expense, maintain the works and every part 
thereof in perfect order and complete repair and condition dur
ing the space of nine months from the date of completion 
thereof, and make good and repair the work and every part 
thereof, including alterations, and all damage or injury to the 
works, both during the construction and during the period of 
maintenance as aforesaid. The defendant appointed one Willis 
Chipman, of Toronto, as its engineer under the above contract, 
and he appointed as his assistant one Power. Prior to August 
•11. 190!), the defendant appointed as its city engineer one George 
T. Clark, who from August ."11, 1909, acted in the stead of the 
said Chipman and Power as engineer. Ily said contract the 
defendant was to furnish the foundation for said machinery, 
and the plaintiff to furnish anchor bolts and foundation washers 
and send a man to superintend the erection. It was further pro
vided by said contract that no payments should be due to the 
plaintiff except on the certificate of the engineer.

On or about July JO, 1909, the plaintiff shipped to Saskatoon 
the machinery contracted to be supplied and erected. On or 
about August 11, 190!), this machinery arrived by railway at 
Saskatoon, and the said Power on that date wired to the plaintiff 
as follows: “Pump is here. Will I have it unloadedT’’ To 
which on the same day the plaintiff replied: “Have cars un
loaded. When will you In- ready for meut” and on August 12, 
wrote a letter to the said Power as follows:—

Your im-HHiige received. “Pump is here, will I have it unloaded!” 
We wired you to have-it unluuded and asked you to let us know when it 
will Im- ready for our men to have it installed.

In consequence of tile above telegram, instructing the said 
Power to have the machinery unloaded, the said Power in
structed the Saskatoon Forwarding Co. to unload the machinery 
and deliver the same to the place where it was required to be 
erected, and instructed them to send their bill for such unload
ing to the plaintiff. In the course of so unloading and deliver
ing tin* machinery, a flywheel, part of said machinery, was 
broken, and from the correspondence it would appear to have 
been so broken by the carelessness of the Forwarding Co. in 
unloading at the power house. On August 18, the said Power 
wired the plaintiff as follows: “One half flywheel ruined un
loading here. Writing.” Some correspondence took place be
tween the said Power and the plaintiff, and on September 21. 
the plaintiff wrote to the said (’lark as follows:—

We have litul several letters from your resident engineer. (I. II. Power, 
in reference to the broken flywheel of the engine we shipped you nome time 
ago, and also from the cartage company who had the contract of moving 
thin engine. Ah we do not believe it would Im- practicable to make a new
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hulf-whccl, to conform with the good half-wheel, us, in the first place, the 
freight to bring the old part here would cost about #200, which is almost 
us much as the new wheel would cost, and we think tin* best thing to do. 
would be to make a whole new wheel out and out. and you could get as 
miii li as you could for the scrap there

We will furnish you with a new flywheel f.o.b. Toronto, for the sum of 
four hundred and twenty-five ($425) dollars and the freight rate on this 
wlu-el to your place would he about $230. and as no doubt you are getting 
about ready to have this machine installed, wish that you would send us 
an order for same, or wire us. and we will get on with the work as quickly 
ns possible. Till-: John Txomr Co. Ltd.

SASK.
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HI wood, J.

To which the stud Clnrk on September *24. wired as follows: 
“Mfike new wheel complete mid rush order. Writing”: and 
on the 25th September wrote to the plaintiff as follows:—

I Is-g to confirm my telegram of the 24th Inst, ns follows : “Make new 
wheel complete and rush order. Writing." I was rather surprised to re
ceive your letter of the 21st inst. because in conversation with Mr. Power 
a few weeks ago. I understood from him that he had ordered n complete 
new wheel.

I believe from the particulars contained in your letter that it is advis
able from the corporation's point of view to dispose of the old wheel on 
the best terms and have a new one complete.

We have started the foundation for this pumping engine and will soon 
lie ready to install the same, so that we will appreciate anything you can 
do to rush the order through. Okorok T. ('i.ark. city engineer.

The new wheel was shipped to the defendant and received at 
Saskatoon, and the defendant paid to the railway company as 
freight on the same, the sum of $127.75. and paid to the said 
Forwarding Co. for unloading the machinery ordered to be 
unloaded as mentioned the sum of $175. This $175 was
apparently paid by the defendant on instructions from the said 
Clark, and the requisition upon which this $175 was paid is 
signed by Clark and contains the following:—

This amount is to Is* ili-ilueti-J from the final estimate to the John 
Inglis Co.

Tin- amount sued for herein is the price of the new wheel 
and the above sums of $127.75 and $175, which were deducted 
from the amount payable to the plaintiff for furnishing and in
stalling the whole of the machinery. At the time that the 
machinery was shipped, the foundation was not ready to receive 
the same. It was contended on the part of the plaintiff that 
at the time that the machinery was shipped, in July, 1909, the 
foundation was not ready, and that the telegram of Power of 
August 11. was sent to the plaintiff because said foundation 
was not ready, ami that the defendant realized that if the 
machinery were not unloaded there would be demurrage to be 
paid to the railway company and that the defendant would be 
liable for that demurrage because the foundation was not ready

3
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to receive the machinery, and that therefore it had been «hipped 
too soon. I cannot find any evidence to justify the contention 
that there was any representation made by the defendant that 
the foundation was ready to receive the machinery or that the 
defendant was liable for anything to the plaintiff in consequence 
of the foundation not being so ready, or that the defendant was 
liable or was aware it. was liable for demurrage; nor do I find 
any request on the part of the defendant to ship the machinery 
at. any date, except that Inglis on his examination says that 
he was ordered to ship the machinery, and there is a letter dated 
July 22, 1909, but in my opinion that letter does not contain 
any request to ship the machinery at any particular time. I 
am of the opinion, and find, that the telegram of August 11. was 
signed by Power simply as a matter of courtesy to the plaintiff, 
and there was no evidence to shew that it was sent at the request 
or on behalf of the defendant. I am of the opinion, and find, 
that the cars were unloaded simply as a matter of convenience 
to the plaintiff, and that there was no consideration moving to 
the defendant for the unloading, and that it was done gratu
itously for the plaintiff. The letter of the plaintiff bearing date 
August 21. 1909. would appear to me to be quite inconsistent 
with the contention of the plaintiff that the request to Power to 
unload the machinery was for the accommodation of the defend
ant. In that letter, among other things the plaintiff says:

We expect mail to leave Kilmnnton as soon as they are through there 
to set plant up. which will save sending a man from here. We regret ex
ceedingly the accident, hut these things will happen, and hope we can make 
some arrangements whereby the loss will not be heavy on either side.

On October 13, the wrote Clark saying:—
We wired our man at Kdmonton to sec if he could go down there ami 

install engine, ami if he could not get away we will have a man go down 
from here.

These letters seem to shew that the plaintiff had not a man 
ready to install the engine, and the letter of August 21, shows 
that the plaintiff recognized that it was, in part at any rate, 
responsible for the safe delivery of the wheel, notwithstanding 
that Power was having it \ and appears quite inconsist
ent with the argument now put forth that the defendants were 
unloading the wheel for their own convenience and to save de
murrage.

It was contended that the negligence of the Forwarding Vo. 
was the negligence of the defendant. There is no evidence to 
shew what the business of the Forwarding Co. was. but 1 assume 
from the name and from some of the letters that the company 
was a cartage or forwarding company, that is, a company whose 
business it was to load and unload and deliver goods of various 
descriptions, and it would lie part of the business of such a com-

C4B
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pMiiy to unload and deliver machinery such as was being tin 
loaded here. The evidence shews that the Forwarding Co. 
was engaged hy Power. There is no evidence to shew that 
Power had any communication with the defendant with regard 
to the unloading of this machinery up to the time that it was 
unloaded : in fact, the evidence seems to point to the conclusion 
that, until after the machinery was unloaded and the accident 
occurred, the city officials knew nothing about the unloading of 
the machinery. Put even if this unloading were done on tin 
authority of the defendant. I am of the opinion that the defend 
ant and Power were acting merely as the agents of the plaintiff 
in having this machinery unloaded; that they were so acting, 
as I said above, gratuitously. There is no suggestion that there 
was any personal negligence on the part of the city or Power. 
It must have been known by the plaintiff* when the machinery 
was ordered to he unloaded that some person would have to lie 
engaged to do the unloading. I am of opinion that there was 
no duty cast upon the city or Power to superintend the unload 
ing. There is no suggestion or evidence that the Forwarding 
Co. was not a company competent to do the work, or that 
Power or the city were negligent in employing this companv. 
That being so. I am of the opinion that there was no negligence 
on the part of the defendant. The flywheel having been broken, 
without any negligence of the defendant, the plaintiff* did not 
perform its contract to supply this wheel as part of the 
machinery to lie supplied except by supplying the new wheel the 
price of which is now being claimed. It is quite true that be
fore supplying the new wheel the plaintiff* wrote to Clark stat
ing the price that it would charge for supplying il. and in 
reply to that letter Clark instructed them to supply it. The 
evidence shews, however, that when Clark so instructed them 
he had not before him all of the correspondence, and was not 
thoroughly familiar with all of the circumstances ; and accord
ing to his own evidence, he said that he felt that what he might 
say would not affect the contract and that the legal rights of 
the parties would he according to the contract. There was no 
evidence of any authority from the defendant authorizing this 
new wheel to be supplied. Under the conditions, part of the 
contract, the engineer had power to order extras, as above men
tioned, and if this had been an extra it is probable that Power 
would he acting within the scope of his authority in ordering it. 
I am of the opinion, however, that there was no consideration 
for the agreement, if it can he called an agreement, of Power 
to pay for this wheel, because the plaintiff in supplying the 
wheel was merely doing what it was hound to do under the 
contract, and that, therefore, the implied promise, if there is 
the implied promise to pay for it at the price mentioned, is one
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to pay lor something that was part of the original contract, 
ami that, therefore, there was no consideration.

In view of the above conclusions I have come to. the plain
tiff* action must fail. The defendant was justified in paying 
the freight, and is entitled to he reimbursed by the plaintiff for 
that freight. The defendant was justified in paying the for
warding Co., and is entitled to be reimbursed by the plaintiff for 
the amount so paid.

The result will be that the plaintiff's actioirwill be dismissed 
with costs. The defendant had an alternative plea counterclaim
ing for damages for the failure of the p’aintitf to supply the 
wheel, and as tin* defendant has succeeded on the claim the 
counterclaim will, of course, be dismissed. The counterclaim 
will be dismissed with costs. In taxing the costs there will be 
no counsel fee at the trial allowed to the plaintiff on the counter
claim.

Action dismisst d.

MacGILL v. DUPLISSE

British Columbia Supreme Court. Macdonald. C.J.A., Irving. Marlin. 
OalHhcr, and Mel'hillips, JJ.A. December 5, ltUii

1. JVDOMKNT ( # VII A—272)—RKI.IKK AGAIN NT—TKKMH ON NKTTIXIi AHIDK. 
When n defendant applying lu net aside a default judgment en

tered against him where hi* default was through a slip or mistake, 
puts in an affidavit of merits, the practice is to grant the application 
<m terms: the terms will ordinarily include the payment of the costs 
occasioned hy tin- signing of judgment ami the costs of the applica
tion to set it aside, and the court will exercise its discretion upon 
the particular facts of the case ns to making a further term of bring
ing the money into court or giving security.

I Royal Hank v. Fullerton. 2 D.L.I!. .14.1. 17 IM'.K. 11, distinguished; 
Collins v. Ycstrfi of Haddington, 5 Q.It.D. 308, applied.]

Motion by way of appeal from an order of Me limes. County 
Judge, refusing to set aside a default judgment.

The appeal was allowed on terms.
Wm. Stcirs, for appellant.
Pollard (Iront, for respondent.

Macdonald, O.J.A. The rule in cases of this kind is laid 
down in llolmested and Langlon, citing some English cases, the 
tenus usually imposed being payment of costs of the application, 
sometimes the bringing of the money into Court; that is to say. 
under some circ umstances when the Court thinks it would be 
equitable fo require the* defendant to bring the; money in dis
pute into Court, that is done. But that is not the universal rule. 
In fact, it seems to be the exception. Now, in this case the de
fendant is willing to accept the terms of allowing the bonds to
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remain in tile hands of tin* as security pending tin-
final determination of the matter. 1 think that this appeal 
should be allowed on those terms, that is to say, the defendants 
should pay the eosts of the application below, and the costs of 
entering judgment, they undertaking that the plaintiff shall 
hold the bonds in question, pending the final determination of 
the action. Costs of this appeal shall follow the event.

There is this distinction between Royal Rank v. Fullerton, 2 
D.L.R. 34.3, 17 11.( Mi. 11. and this case ; in that, ease the trial 
Judge set aside the judgment, and exercising his discretion he 
imposed terms that the defendant should bring the money into 
Court or give security. In this case the learned Judge below 
has refused the ion, and when it comes la-fore us. if we
think the defendant ought to be allowed, in the circumstances, 
to defend, we have then to exercise our discretion, as to the 
terms to be imposed. In Royal Rank v. Fulkrton, 2 D.L.R. 
.343, 17 B.C.R. 11. all three Judges expressed the opinion that 
the terms imposed, that the defendant should give security for 
the debt, were rather harsh. 1 do not see any conflict between 
that case and the present one. in that aspect of it. except, per
haps, that this is a case in which we should give, perhaps, less 
consideration to the plaintiff, because of the fact that he re
tained the bonds which he had no right to retain, and, per
haps, in so doing, preventing the defendants from paying tin- 
debt.

Irving, J.A. :—The common practice when setting aside a 
judgment obtained by default is well set out in a judgment of 
Bramwell, L.J., in Collins v. Vestry of Paddinyton, 5 Q.B.D. 
.368 at 379, where he states the rule observed by him in eases 
of this kind for over twenty years.

The rule is this, wherever money will compensate, to open 
up a case; that is where the Court is satisfied that there has 
been a slip, as there has been in this ease.

Where the defendant puts in an affidavit of merits, the usual 
terms are that he pay the costs occasioned by the signing of 
judgment and the costs of the application to set aside the judg
ment, but there are cases in which the Courts have ordered 
the defendant, in addition to payment of those costs, to bring 
the money into Court, or otherwise secure the plaintiff’s claim. 
I think that this falls within this class of ease. Each case must 
be decided upon its own merits, and must to a certain extent la? 
in the discretion of the Court below.

In this case the Judge below, having regard to the offer 
made by the solicitor for the plaintiff, came to the conclusion 
that these were the terms he would impose. The defendant 
having rejected that offer, he therefore decided that the judg-
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ease, and when I say that 1 think there is no real defenee in 
this case, I do not wish to determine the action, hut there are

MacGili.

Duplisbe.

very peculiar circumstances. The defendants have set up 
several defences, some of which are technical. We have weeded 
one or two of them out in the course of argument. Coming
down to the fifth ground, one upon which they chiefly rely, 
they admit they are indebted to the plaintiff. They say the 
plaintiff agreed with them after the said indebtedness became 
due, that is to say, after the plaintiff’s cause of action had ac
crued, that he would accept security of certain bonds. Those 
bonds were submitted but have not been accepted. There has 
been no settlement of the cause of action sued upon by accord, 
satisfaction, merger, release, payment, or acceptance of negoti
able instrument.

The defendants may have a cause of action for detention of 
the bonds; and they are claiming them in their counterclaim.
I should allow them to proceed with that. I would order that 
judgment should he set aside on these terms. That the plain
tiff should have his costs of the application and costs of setting 
aside the judgment, and that defendant should within a given 
time bring into Court either the money or otherwise secure the 
plaintiff’s claim, and if that is not done within a given time, 
then I should say that the order of the learned Judge should 
stand.

1 would like to point out that in Royal Rank v. Fullerton, 2 
D.L.R. '143, 17 B.C.R. 11, we expressed the opinion that it was a 
hard case, and also that we expressed the opinion that it is 
good practice that the judgment should l>e set aside on the terms 
st t« « 1 in Collins v. Paddington, 5 Q.B.D. 368.

Martin, J. A. Martin, J.A. :—There is a very meritorious defence to this 
action provided it can he substantiated. That is shewn by the 
fact that bonds were, submitted to the plaintiff, and accepted 
by him. for investigation, and those bonds are still in the pos
session of the plaintiff: therefore this action was prematurely 
brought. For the purpose of this application we must con
sider the merits of the defence and if having a meritorious de
fence, judgment has been obtained by a slip, it is quite clear that 
the general rule is that no terms an1 imposed, but that judg
ment is set aside upon payment of the costs of the entering of 
judgment and the application. The general rule is to be found 
in the Yearly Practice (1913), at 110, and it is quite recognized 
as sueh in Smith v. Dobbins (1877), 37 L.T.N.S. 777.

The imposition of any terms, such as were suggested by 
counsel for the respondent, that there should be security given, 
or that the costs of the whole action should be payable forth
with, or the money paid into Court was deprecated by this
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Court (of which I was not a member) in Royal Hank v. Fuller
ton (1912), 2 D.L.R. 343, 17 B.C.H. 11.

I think the order should be that the defendants he given 
leave to defend upon payment of costs of obtaining judgment 
and of the application to set the judgment aside.

Galliher, J.A.:—The only defence that tin* defendants 
really have to this action is one that the action is premature; 
that there was an understanding that no action should he 
brought while those bonds were retained by the plaint ill*. Now. 
there is no pretence that if the bonds were in the hands of the 
defendants, that they would have a good defence to the action. 
I asked that question of counsel for the defendants, ami that 
was admitted.

I think we must set aside the judgment, and on the question 
of terms 1 agree with my brother Irving. As to the imposition 
of terms, I would say that the judgment of this Court should he 
that if, within a given time, security for the payment of the 
rent is forthcoming, or the money for the rent, that the bonds 
should he delivered up; otherwise the judgment to stand; costs 
of the judgment and the application below to the plaintiff; costs 
of the appeal herein to the defendants.

It seems to me. as to the question of whether or not the 
action below was prematurely brought, it being admitted that 
there is no defence so far ns any merits are concerned, that 
the only result of sending it hack would simply he another 
trial below, in which more costs would be added, and supposing 
it is decided against the plaintiff, on the ground that it was 
prematurely brought, tin* plaintiff could deliver the bonds 
hack to the defendants and immediately commence another 
action.

In regard to the case of the Royal Hank v. Fullerton, 2 D.L. 
R. 343, 17 B.C.R. 11, I expressed myself as being of the belief, 
in that case, that those were pretty hard terms that were im
posed by the Judge in that particular ease, hut 1 do not view 
that case in the same light as this, because there the liability was 
disputed, hut here there is no dispute as to the liability.

McPiiilijps, J.A. : -I agree with the reasons for judgment 
of tin* Chief Justice and my brother Martin, hut wish to add 
this further, that as between practitioners, l think it is good 
practice, where a judgment is signed, and the dispute note is 
ready so soon after the judgment was signed, and where there 
is ability, as there apparently was in this ease to make an affi
davit of merits, that practitioners would do well to try to make 
tenus, hut this Court has nothing to do with that.

The case conies before us in the form of judgment being 
entered regularly. Now. should we impose tenus other than 
in my opinion ought to be imposed as indicated by the Chief

B. C.
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Justice? What are the facts? In there any element in the evid
ence before un that we disapprove of? I might say that the fact 
that these bonds were retained contrary to agreement is some- 
thing I disapprove of; retained as the plaintiff stated, to be 
handed to the sheriff when execution issued. That is something 
the Court must disapprove of. Every litigant is entitled to 
have the matter adjudicated upon by the Court, and there 
should not he premature execution. The retaining of the bonds 
by the plaintiff and his stating that lie would hand them to 
the sheriff to be realized upon when execution issued, is some
thing that a Court eould not approve of. In this ease I think 
there are reasons for refraining from making such terms as 
would require the defendants to give any security or to pay the 
money into Court.

Appeal allowed on terms.

RF.X v. DAVEY
Ontario Sieprnnr Court. Mielellcton, •/. January It, 1914.

|Hex v. Parry, 14 D.L.U. 727. doubted.]

Certiorari (§ II—.10)—Vonirovirtinp the return—Sum
mary conviction—Use of evidence in a prior case.]—Motion by 
the prosecutor for leave to appeal from the order of Lennox, 
J., quashing a conviction. Hex v. Darcy, 14 D.L.R. 727. 5 O.W.N.
464

K. K. Iteese, K.C.. for the prosecutor.
E. E. A. DuYtrnti, K.C.. for the defendant.
Middleton, J. :—I am by no means satisfied with the conclu

sion at which my learned brother has arrived ; but this alone 
is not sufficient to justify granting leave to appeal. The matter 
involved is trivial: the payment of a small fine. The difficulty 
arises from the carelessness of the magistrate and the prosecutor 
in failing to see that the agreement as to the admission of evi
dence taken in the other prosecution (if in fact made) was 
properly recorded. If such an agreement was made—and I 
am inclined to think that the defendant’s testimony and other 
evidence, notwithstanding denial by the accused, shew that it 
was—then the miscarriage, if miscarriage there was, is the 
result of the carelessness of those charged with the conduct of 
the prosecution and the trial; and. if the result is to impress 
the necessity of care in having understandings of the kind in 
question reduced to writing, much will lie gained.

I therefore refuse the application, but give no costs.
Having taken this view of the merits of the application, I 

have not considered the question raised by Mr. DuVernet as to 
whether there is now any right to appeal, even by leave.

Application refused.

ONT.

1914
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REX v LOMBARD. ALTA.

Alberta Supreme Court, liar ecu, C.J., Seott, Stuart, ami Heel, JJ. 
January 10, 1014.

8. C.
1914

1. CRIMINAL LAW (* Ilti—70)—FuMMKK JKOVARHY—UlFFKRKNT COI'.XTN.
In a criminal cane where tho formal charge contains more than 

one count, tin* accused who has pleaded not guilty may 1m* refused 
leave to plead guilty to the count for the minor offence in order to 
ha se thereon a plea of autrefois convict as a defence against the other 
and more serious counts based on the same state of facts.

Iff. v. Hile». 24 Q.B.I). 483. referred to.l

Appeal by the accused on the refusal of Simmons, J., at 
the trial to grant a reserved ease in respect of the plea of autre
fois convict, tendered on two counts with a plea of guilty on 
the other count which latter plea was relied upon as the former 
conviction, to support the former plea.

The appeal was dismissed.
The formal charge against- the accused contained three 

counts charging that lie did : (1 ) attempt to discharge a certain 
loaded revolver at one Tom Latella with intent thereby then 
and there to murder the said Tom Latella ; (2) have upon his 
person a loaded revolver with intent thereby to then and there 
unlawfully do injury to one Tom Latella ; (.'!) without lawful 
excuse point a loaded revolver at one Tom Latella.

lie pleaded “not guilty,” and elected to 1m* tried with a 
jury ; but. before the jury was called, his counsel asked to with
draw the plea of “not guilty” and plead “guilty” to the charge 
contained in the third count. Though the prisoner himself did 
not plead “guilty.” his counsel asked to have this plea entered. 
Counsel for the Crown then objected to the plea being entered, 
lest it might enable the accused to set it up as a bar to the other 
charges. Counsel for the accuse! then asked to he permitted 
to have the plea of autrefois convict entered in respect of the 
first two charges.

The learned trial Judge refused to enter the plea of “guilty” 
or to allow the plea of autrefois convict to In* set up upon that 
plea.

A. //. ftarki, K.C.. and M c Leila nd, for the accused.
L. F. Flarrn, Deputy Attorney-General, for the Crown.

Statement

The judgment of the Court was delivered by

Harvey, C.J. :—Other than during discussion, the trial Judge 
was not asked to reserve a case, and what was said then was :— 

If your Ixirdship so rules, 1 would ask your lamlship if you would con
sider nil application afterwards, in cast* of a conviction, to reserve this 
point for me.
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ALTA. In answer to this the learned Judge said that he would not
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reserve a case.
Assuming that this is a sufficient refusal to give a right of

Rex

Lombard.

appeal, it is apparent that the ruling complained of was the 
refusal to enter a conviction on the minor charge, to permit 
it to be set up as a bar to the more serious charge; and the

Harfey, O.J. appeal must, therefore, he confined to that.
It is a little difficult to see why the agent of the Attorney- 

General should have included the second and third counts in 
the charge, since they are both matters for summary conviction, 
and not for indictment; and I have no doubt that, if the trial 
Judge’s attention had been directed to that, he would have 
ordered them to lie struck out. I, however, do not wish to deal 
with the toisv on the ground that the count on which the plea 
of “guilty” was tendered was not a proper subject of indict
ment, hut rather on the general ground of the right of an ac
cused to select his own punishment.

In The Queen v. Miles, 24 Q.B.D. 423, which was a case of a 
plea of autrefois convict, the indictment contained four counts, 
starting with the comparatively serious one of malicious wound
ing, and ending with one of common assault.

Now, if the contention of the appellant is correct, on such 
an indictment, or even if it contained the more serious one of 
assault with intent to murder, the accused could elect to plead 
“guilty” to the count for common assault and escape punish
ment for anything more serious. This suggests the indirect 
method we learned in our school boy days of establishing some 
of the propositions of Euclid, which ended in these words, 
“which is absurd.” It appears to me that no authority is neces
sary to shew that such an absurdity is not permissible. The 
administration of the criminal law is not a joke; but, if such a 
contention as this were to prevail, it would quite rightly be 
deemed to be a farce.

I think the appeal should be dismissed.
Appeal dismissed.

ALTA. CHRISTIE v. TAYLOR.

8.0.
1914

Alberta Supreme Court, Stuart, J. January 10, 1914.

1. Vex dob axd vt rciiaher (| IE—29)— Rescibbiox—-Defective title,
A purchaser who, on the Onto fixed for completion, learn* that the 

vendor’* title i* defective and that the latter i* unable to give a good 
title, ha* the right to repudiate the contract and to demand the return 
of any part of the purchase price already paid in. although the mat
ter of the defect ap|H*ar* on record in the land titles office.

|Smi"tU v. Sutler, f 10001 1 Q.B. 094, applied; Bellamy v. Debenham, 
118911 1 Ch. 412; llalkett v. Dudley. 11907] 1 Ch. 690, specially re
ferred to.]
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■Case stated for the opinion of the Court on questions aris
ing between vendor and purchaser as to alleged defects in the 
title of defendant vendor.

The action was brought by the purchaser for repayment 
following his repudiation of the agreement.

Judgment was given for the plaintiff.
Lath well for the plaintiff.
Muir, for the defendants.

Stuart, J.:—In Bellamy v. Debenham, [18911 1 Ch. 412. 
and in Ilolkdt v. Dudley, [1907] 1 Ch. 590, cited in McCaul on 
Remedies of Vendors and Purchasers, p. 125, a distinction is 
drawn between the right of a purchaser, on learning of a defect 
in title, to repudiate before the time has come for completion, 
and then to defend an action for specific performance, and his 
right, upon the same facts, to defend an action for damages 
brought by the vendor after the date for completion has arrived, 
and after the vendor has by that date removed the defect and 
shewn his ability to give the title agreed to be given. It is then- 
pointed out that the latter right may not exist, and does not 
follow from the existence of the former right. Upon the facts of 
the pn-sent case fas set forth in the ease stated) it appears to 
me that the defendants cannot take advantage of any such dis
tinction, because? the defect still existed at the date fixed for 
completion, and was not removed, indeed, until some time after 
the plaintiff had commenced his action. According to the agree
ment, the defendants covenanted to give a title in fee simple, 
free of all incumbrances, on August 2, 1913. On that date, they 
were not able to do so, neither were they able on August 4, 
although they stated that they were. On that dute, the plaintiff 
searched at the land titles office, and, so far as appears from the 
stated case, then for the first time learned of the defect. He 
then attended at the proper place to get his transfer, but it was 
admitted that a proper transfer could not la- given. Whether 
ho then tendered the final payment, or not, is not stated in the 
case, but I think it was not iH-cossary once the impossibility of 
the vendors giving the title agreed upon was admitted.

This does not seem to me to he a ease for drawing any dis
tinction between repudiation and rescission. The case states 
that on August 4, the purchaser repudiated the contract and de
manded repayment of the moneys paid. Upon the facts, unless 
an argument to which I shall refer is valid. I think the purchaser 
was entitled to withdraw from the contract ami demain! his 
money, whether his action be com-etly described as repudia
tion or rescission. See Smith v. Butler, [1900] 1 Q.B. 694.

The one argument to which I refer is. that the defect of the 
vendors’ title would appear in the land titles office; that, there-

ALTA.
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ALTA. lore, the purchaser had notice of it from the beginning; and
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that, having such notice, he had yet gone on and made his pay
ments, thus affirming the contract after notice. I am of opinion, 
however, that this contention is not sound. So far as I am con-

Christie cerned, it is the first time I have heard it asserted that, as be
tween a vendor and his purchaser, the registry office gives the
purchaser notice of defects in his vendor’s title. No doubt, in 
favour of the Canadian Pacific R. Co., the registration in this 
casi* constitutes notice to the purchaser. But I do not think 
that, as against his vendor, a purchaser is bound to search the 
registry. He is entitled to rely upon his vendor’s covenant, and 
to assume that the vendor is able to do that which he agrees to 
do. It should not be necessary to quote authority for this.

My conclusion, therefore, is. that the questions submitted 
should be answered in the negative, and that under the stated 
case judgment should go for the plaintiff for his claim.

,/ it dgtne n t for plain tiff.

ONT MULVENNA v. CANADIAN PACIFIC R. CO.

S. G
1914

Ontario Supreme Court. Middleton, ./. January 19. 1914.

1. Pl.KAIIINO (§11—05)—PARTICULARS—RAILWAY ACCIDENT.
In «in net inn for dnmages against a railway company occasioned 

by the derailment and wrecking of a train, it is not necessary to par
ticularly specify, on a claim for general damages, the negligence al
leged in the particulars of claim; the fact that, damage is done by 
something getting out of control which normally is, or ought to he, 
under control, raises a presumption or rational inference ot fact, 
that the accident is due to the negligence of the user or his servants, 
and an order by a master for further particulars thereon cannot he 
supported, the occurrence itself when proved warranting a finding of 
negligence.

2. Pleading (§11 05) —Damages from death—Lord camvbeij/s Act.
In an action under the Fatal Accidents Act. 1 Geo. V. ch. 33, R.8.O. 

1914. ch. 351. an order for a statement of particulars from the parents 
of the Is-netits received from their son «luring his lifetime should not 
lie mmle as it would Is1 compelling the plaintiffs to give particulars 
of the evidence by which they intended to support their claim.

Statement Appeal by flu* plaintiffs from tin order of the Master in 
Chambers requiring them to deliver certain particulars of the 
statement of claim.

Tilt; appeal was allowed.
K. J. Hearn. K.C., for the plaintiffs.
Walrond (MacMurchy & Spence), for the defendants.

Middleton, J. :—Pu trick Mulvenna recently came to this 
country from Ireland, lie there, it is alleged, aided in support
ing his parents, and was going to Western Canada with the view
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of bettering his circumstances and enabling him to render more 
efficient assistanee in their maintenance. While a passenger on 
a west-bound train of the defendants’ railway, a little west of 
Ottawa, the coaeli in which lie was birame derailed and wrecked, 
and he was instantly killed. His parents, still residing in Ire
land, sue to recover damages, alleging that the son’s death was 
caused by the negligence of the defendants.

The defendants demanded particulars of the alleged negli
gence; and particulars, which were in truth more or less illusory, 
were served. The negligence, it is said in the particulars, was 
(a) in permitting the coach to become derailed, (b) in permitting 
it to become derailed owing to defects in the rails, roadlied, or 
train, or to negligence in operating the train. The Master has 
now ordered better particulars. He permits an examination to 
be had “of the company” before defence is filed, particulars 
being directed to be delivered after such examination and before 
defence. The plaintiffs appeal.

I do not think the order can l>e supported. The plaintiffs can 
establish negligence without being able to prove exactly how the 
accident happened. As put by Sir Frederick Pollock in the pre
face to vol. 1311 of the Revised Reports. “When damage is done 
by something getting out of control which normally ought to be 
under control of the person using or profiting by it, there is a 
presumption, i.e., a rational inference of fact, that the mishap is 
due to the negligence of the user or his servants, unless he can 
explain it otherwise.”

Upon the argument, counsel for the defendants appeared 
entirely to misapprehend the meaning of this doctrine, and 
pressed for a direction that, if the plaintiffs intended to rely 
upon the princip e res ipsa loquitur, the allegation of negligence 
should be stricken out of the pleading.

That is not the meaning of the rule. It is, that the occurrence, 
when proved, warrants a finding of negligence.

The order made by the learned Master appears to me to be 
oppressive and an abuse of the practice. If it means anything, 
it means that these people residing in Ireland are not to In* per
mitted to present their case to our Vourts unless they can ex
plain to the railway company the cause of the accident by which 
their son was killed—a proposition so monstrous as to need noth
ing beyond this statement for its refutation.

While every precaution must be taken against allowing plead
ings to become meaningless, by reason of the use of vague and 
general language, the tendency, now too frequently manifested, 
of making an order for particulars an instrument of oppn>ssioii, 
must he sternly repressed. The particulars here are sought as an 
aid to pleading. No suggestion is made indicating how the 
pleader would he aided by the information sought.

ONT.
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SliUdlrtoii. J.
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Middleton, J.

The learned Master also made an order requiring particulars 
of the damages sought. I find it impossible to understand ex
actly what is meant by the order in question. It is as follows: 
“It is ordered that the plaintiffs shall deliver to the defendants 
further particulars of the actual damage suffered by the plain
tiffs as a result of the death of the said Patrick Mulvenna in the 
accident complained of, but not of the special damages, if any, 
which the plaintiffs may be found entitled to at the trial.”

Special damages are not sought in the action, in the ordinary 
sense in which that term is used. Had they been claimed, par
ticulars might well have been ordered of them. An order for 
particulars of the damages claimed under the Fatal Accidents 
Act has never heretofore been made. The damages are to be 
such as the jury may estimate as representing the probable 
pecuniary benefit the plaintiffs would have received from the 
continuance of the life of the deceased. How particulars could 
be given of this it is impossible to suggest.

Counsel stated that what he really desired was a statement of 
the benefits that the parents had received in the past from their 
son. This is not what has been ordered, nor would it be proper 
that it should be ordered, as it would be compelling the plaintiffs 
to give particulars of the evidence by which they intend to sup
port their claim. Moreover, all information which the defendant 
is entitled to have can be obtained upon discovery.

I think that the appeal should be allowed, and that the motion 
should be dismissed, both with costs.

Appeal allowed.

B c OLIPHANT v. ALEXANDER

------  Hritish Columbia Supreme Court, AlanlonaUI, CJ.A., Irving, Marlin,
1913 OalMktr, 'I'm/ McPkUMp», JJJL, Dcwmifr 8, 1818

Appeal (§ VII J—390)—liaising questions in Court below— 
Disposing of all points in the ojrinions.]—Appeal from a judg
ment of Murphy, J., at the trial.

The appeal was dismissed.
A prior decision of Murphy, J., on an interlocutory appli

cation is reported sub nom. Oliphant v. Alexander, 6 D.L.R. 
261.

8. 8. Taylor, K.C., for appellant.
E. V. Davis, K.C., for respondent.

Macdonald, C.J. :—I think the appeal should be dismissed. 
I indicated a few moments ago the grounds of my opinion. I do 
not think I can add anything to what I have said.

Irving, J.A.:—I think the appeal should be dismissed.
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As to the so-called leading question referred to by Mr. Tay
lor, whether it was before or after a certain event took place, I 
do not think that is a leading question. I think in all the cases, 
the questions which he referred to, the decision of the trial Judge 
was proper.

Davkin’s evidence has been attacked because of discrepancy 
between his evidence as to the date, and the date found in a cer
tain document. The Judge found that Daykin was honest, and, 
in my opinion, his memory as to the date is not of so much im
portance as is the fact that the event took place. He might 
make a mistake as to the exact date, but he could not make a 
mistake as to the incident.

Martin, J.A.:—I think we should not be justified in setting 
aside the judgment that was given below.

Galluieb, J.A.:—I have considerable doubt in this matter, 
as to whether the learned trial Judge has not misdirected him
self, but as I understand my learned brothers are all clear on 
the point I do not feel like asking that decision be reserved as 
it would not serve any good purpose that I can see.

I may say that as then* are other cases pending, I do not feel 
like expressing my views or giving any reasons. Of course, my 
view does not necessarily enter into the fact as to whether the 
learned trial Judge below misdirected himself or not, even if 
my views differ from my learned brothers as to what the judg
ment should be.

McPhillipx, J.A. :—1 agree that the appeal should be dis
missed. In arriving at this early conclusion counsel on both 
sides have greatly assisted the Court. It is a voluminous case, 
yet it has been reduced to one or two important points. I look 
upon this case as essentially one of equitable relief, and as I 
look at it—the trial Judge has put it in two phases in approach
ing it—applying equitable principles.

First, as to the alleged representation made to the plaintiff 
that the ground was level he holds that the plaintiff has not 
established that, on the evidence of the plaintiff alone, but as I 
understand the learned trial Judge, on the question as to whe
ther there was an express representation by words or in writ
ing, he does not find one way or the other, but he does find that 
there was a representation in the most pronounced way, by in
dicating where the property was. That is, perhaps, the most 
illuminating—if 1 might so use that word—point in this case. 
The plaintiff is led by the action of the defendant to go upon 
land which admittedly was not the defendant’s land, and led to 
go upon it by the active assistance of the defendant. Now, upon 
this alone, upon the application of equitable principles, the plain-

B. C. 
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tiff would be entitled to be relieved from his agreement, be
cause the parties were not ad idem. The learned trial Judge 
has unquestionably held that the property the defendant led the 
plaintiff to go upon, perhaps only carelessly or inadvertently, 
was. as a matter of faet. not the defendant's property at all. 
Therefore, in my opinion, without necessarily finding fraud, the 
principles of equity as applied to the facts would entitle the 
plaintiff to have a decree that the agreement was not an agree
ment entered into with full knowledge of the facts, upon both 
sides: that is to sav that the parties were not ad idem.

The learned trial Judge, however, proceeds further and deals 
with the question of the credibility of the witnesses, and as hr 
has had an opportunity of seeing the witnesses, and observing 
their general demeanour under eross-examination, Î think that 
the Court of Appeal, although we have authority to disagree 
with tin* trial Judge, should only do so in such cases as im
press us as being eases in which there has been error, if argu
ment alone can prove that the Court below was in error, and 
although tin- argument of Mr. Taylor on behalf of the defen
dant (appellant) has been able, it does not meet this ease. We 
have had it admitted on both sides that there is evidence which 
may he formulated either way. The learned trial Judge has 
chosen to take the one line of evidence. IIow can we say that 
we should take the other! I have always been of the opinion, 
and 1 think it is founded on a good view of the law, that the 
Court for tin* trial of matters between subject and subject is 
the Court of first instance, and that is the scheme of jurisprud
ence as we have it. there should l»e the one trial before the trial 
Judge, and not another trial before the Court of Appeal, and 
then another in the ultimate Court of appeal. A case is sup
posed to be decided finally and in accordance with justice in the 
first instance, except there has been error. I feel that the 
learned trial Judge should not be disturbed in his finding, and 
in any case upon the facts, without holding that there is any 
fraud at all. I consider that the parties were not ad idem; that 
the defendant led the plaintiff to go upon land which was not 
his and that then» should he rescission of the agreement.

Mr. Taylor-.—I had difficulty in the Supreme Court of Can
ada when your Lordships did not, in your reasons, cover the 
branches of the ease that had been argued, in the way your 
Lordship, the Chief Justice has stated, by referring to what you 
have stated during the argument. Objection was taken in one 
vase that certain points were not taken in the Court below. I 
would like to have it indicated upon the notes, so that there will 
not be that difficulty in this case, as 1 understand it is going to 
the Privy Council. His Lordship, Mr. Justice McPhillips, has 
referred to a point which was not dealt with in the argument 
at all, that of ad idem.
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Irving, J.A. :—They haw not that stand in the Privy
Council.

Mr. Taylor :—I think in the Dcadman’s Island case, (Attor
ney-General of B.C. v. Attorney-General (Can.), [19061 A.C. 
552, tifliruling S.C., Attorney-Central v. Ludgate, 11 B.C.R. 
258], a wry dangvroun point waa got rid of by simply stating 
that it luid not been taken in the Court below.

Magiionald, C.J.A. :—As a matter of fact, it had not.
Mr. Taylor:—Supposing it does not appear in your Lord- 

ships’ judgment, then can be taken that the point has
not been taken----- -

Irving, J.A. :—Do you mean to suggest that we should deal, 
item by item, with every point of the argument ?

Mr. Taylor:—I think we should have a judgment from one 
of your Lon s covering the points.

Macdonald, ('.J.A. :—This is the first time that I have ever 
heard that.

Irving, J.A. :—So far as the points raised which are in- 
eluded in your notice of appeal, there eon Ik* no question about 
them.

Mr. Taylor :—If your Lordship states that the points have all 
been covered I am satisfied.

Irving. J.A. : No, I will not say that, because there was one 
you did not, the eighth point.

.1/r. Taylor:—That is the reason I am asking this, the rea
son I am taking this position. I have argued. I think, so far as 
I am concerned the points raised in the notice of appeal.

Irving, J.A. :—I do not think you dealt with the eighth.

Appeal dismissed.

HOOPER v BEAIRSTO PLUMBING CO
(Decision No. 2.)

Manitoba Court of .Initial. Ilomll, C.J.M., Richards. Perdue, Cameron, ami 
ll'i'i'i'ii r. •/■/. I. !>■ ■ • mbt f 8, 1018.

1. Master and hub va nt (#11 A 4—07)—Injury to inexperienced em
ployee—Defective appliance—Liability op employer.

An inexperienced boy sixteen yearn old, employed in the cutting ol 
n concrete floor to hold a chisel while another employee struck it with 
a nledge hammer, can recover from the employer for loss of an eye 
caused by a splinter of steel Hying from the chisel; it appearing that 
the chisel and the use to which it was put rendered scattering of 
splinters likely, and constituted a special danger to the injured boy, 
who was directed to so hold the chisel that his head was on or near 
a level with the top of it.

| Hooper v. Rrairnto Plumbinfl Co.. Ltd.. 11 D.L.R. 245, allirmed ; 
Williams V. Itirmini)ham, |I8!MI| 2 Q.H, .'138. referred to.]
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2. Master am» servant (§11 A4—(10)—Liability of master to servant 
—Injury to apprentice—Safety as to appliances—Defective 
tool supplied by fellow-servant—Custom.

Tlie fact that it is customary for journeymen plumbers to furnish 
their own tools will not absolve an employer from liability for an 
injury sustained by a 1(1 year old apprentice as the result of using a 
defective tool provided by a journeyman plumber in the service of 
the employer, with whom the apprentice was required to work ; since 
it was the duty of the employer to see that suitable appliances and 
tools were furnished for the use of his apprentice.

[./ones v. Burford, I Times L.R. 137, distinguished. |

Statement Appeal from the decision of Mncdonnld, J., Hooper v. 
Hrairsto Plumbing Co., 11 D.L.R. 245.

The appeal was dismissed.
!{. M. Dcnnistoun, K.C., and K. Anderson, K.C., for defend

ant.
II. ,1. Sgminyton, for plaintiff.

Howell, c.j.m. Howell, agreed in dismissing the appeal.

Rirherds, la. Richards, J.A. :—The plaintiff was an apprentice plumber, 
working for tin? defendants, who are an incorporated company, 
and whose business is that of plumbing. He was sent in charge 
of a capable master plumber, named Arkell, to make some 
changes in the plumbing in a hotel. To get access to the plumb
ing already there so as to carry out part of these changes, a 
large mass of concrete had to he broken. Arkell got the plain
tiff to telephone to the defendant company to have labourers 
sent to break this. On hearing that labourers would not he sent, 
Arkell sent the plaintiff to another building, to get proper tools 
with which to break the concrete. These tools were not got, for 
some reason, and Arkell then undertook to break the concrete 
by using a long drill, or cold chisel, which he had borrowed from 
another plumber. The plaintiff was ordered hv Arkell to hold 
the drill while Arkell struck it with a heavy sledge hammer, to 
drill certain holes which were necessary in order to make the re
quired breaking. So long as Arkell handled the sledge hammer 
no harm happened; hut, one morning. Arkell gave the handling 
of the sledge to a labourer, not in the employment of the defend
ant, hut in that of the hotel people, ami whom they furnished 
for the purpose of enabling the job to he done more cheaply. 
There is no evidence whatever that this labourer was skilled in 
the handling of the sledge. Very shortly after he began to use 
it, a fragment flew from the upper end of the drill, or chisel, 
and lodged in the plaintiff’s eye. The result was that lie lost 
the eye.

This action was brought for damages for the injury. The 
learned trial Judge held that the appearance of the chisel was
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such as to convince him that it was an improper tool to be used, MAN 
and gave judgment for the plaintiff.

There is evidence both ways as to whether the breaking of 1913

concrete was a proper part of a plumber’s work, such as an ----
apprentice should be put at by his master. It certainly is not. l*<H,mt 
in itself, plumbing, and the fact that Arkell asked for labourers Beaibhto 

to do the work would support the contention that it was not a Pi.vmiung 
plumber’s work. __ 1

It is the duty of a master to provide his workmen with a Rl,henK j.a. 
safe place to work in, proper tools with which to do the work, 
and a proper system of working. It is argued that the chisel in 
this case was not provided by the defendants, but was borrowed 
by Arkell, and that if there was any negligence, it was that of 
the plaintiff's fellow-servant, and that therefore no action lay 
at common law.

The evidence shews that it is the custom among plumbers 
that the journeyman plumber furnishes his own tools, and if the 
injury had happened to Arkell that might perhaps be a defence 
to an action by him : but, as regards the plaintiff, I do not think 
it would he any defence. As between the plaintiff and the de
fendants. it was still their duty to see that such tools as he 
worked with were proper tools. He was their apprentice, and 
there was no suggestion that it is the custom for an apprentice 
to furnish his own tools. That distinguishes this ease from 
Joins v. Jiurford, 1 Times Lit. 1:17, in which, though the master 
had provided ladders for work, the injury resulted from the 
use of a dangerous ladder procured by a fellow-servant of tin- 
person injured, and upon which the plaintiff was working when 
injured. In that ease the master had discharged his duty by 
providing ladders. In the present ease, it seems to me, he took 
the risk, as between him and the plaintiff, of the tools provided 
by the journeyman being proper tools: so that, if the learned 
trial Judge was right in his view that the tool was a dangerous 
one for the purpose, and that the accident occurred from its 
unfitness, the defendant’s liability is. I think, established.

That view of the learned trial Judge is borne out further 
by the fact that other tools, apparently, were sought, as being 
more suitable ones ; but for some reason were not got.

Mr. Beairsto, the manager of the defendant company, said, 
in his evidence, that there were other ways in which concrete 
could be eut. and that it be done “automatically.” No
attempt was made to shew that, because of expense or other
wise, it could not have been so cut in this case.

I would dismiss the appeal with costs.

Perdue, J.A. :—The plaintiff was, at the time of the accident 
which caused the injury in question, a boy about sixteen years

Perdue, J.A.

5
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of age. lii October. 1909, lie had been apprenticed by his 
father to the defendants in order that he might learn the plumb
ing business. In January, 1912, a plumber named Arkell, who was 
in the employ of the defendants, was sent by them to do certain 
plumbing work at the St. Regis Hotel. The plaintiff was sent 
along with Arkell as his helper. It was found that in order 
to install certain pipes and fixtures in the basement a consider
able quantity of concrete had to be cut jiway. Arkell sent tin* 
plaintiff to defendants’ shop to bring labourers to cut tin1 con
crete. Two labourers were sent for this purpose, hut they were 
afterwards withdrawn and orders given by the defendants that 
Arkell and the plaintiff should do the work themselves. They 
were assisted by a labourer who was supplied by the owner of 
the hotel. The defendants and the proprietor for whom the 
work was being done considered that in this way it would be 
done more cheaply.

The plaintiff was employed in holding the drill while cither 
Arkell or the labourer struck it with a sledge hammer. The 
plaintiff had to hold the drill with both hands and keep turn
ing it, while he was in a kneeling position. When so holding 
it, the top of the drill came even with his face and as he held 
the drill with both hands it must have been close to his face. 
While the labourer was striking and the plaintiff holding the 
drill a piece of steel flew from the top of the drill and pierced 
the plaintiff’s eye. causing such injury that the eye had to be 
removed.

From the evidence it appeal's that the boy was sent by de
fendants to assist in the work and that he was under the direc
tions of Arkell. He had never done this class of work before 
and did not know the dangerous nature of it. That it was 
dangerous is, to my mind, clear from the evidence. It was shewn 
that pieces of steel might fly from the top of the drill on its 
being struck heavily with a sledge-hammer in the hands of the 
person who was trying to cut into or break the concrete. The 
dangerous nature of the work is, to me, self-evident. The drill 
that was used was produced at the trial and it is plain from the 
broken and battered condition of the head of it, that anyone 
holding it in the position in which this boy had to hold it, 
while blows were struck upon it with a sledge hammer, ran great 
risk of being injured by Hying splinters of steel. It was argued 
that there was no evidence to shew that the drill was in tin» 
same condition when produced at the trial as it was when the 
injury was caused. Rut there was no evidence offered by the 
defendant to shew that its condition had been materially 
changed in the meantime. The plain inference which the trial 
Judge might draw from the evidence and from an inspection of 
the tool itself is that the head of the drill crumpled under the
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blows of the sledge and that splinters of steel broke off. It is 
certain that one of these splinters flew from the drill under a 
stroke from the sledge, with such force that the splinter im
bedded itself in the boy’s eye so deeply that it could not lie 
extracted.

The cutting or breaking up of concrete could not reasonably 
be regarded as part of the trade of a plumber, although Beairsto 
and Arkell indicate that plumliera sometimes do that class of 
work where it is necessary in connection with ordinary plumb
ing work. The plaintiff's father did not know that the hoy 
would In* set to do the work he was doing when lie received the 
injury, and, as he declares, would not have placed him with 
the plaintiffs if he had known he would be so employed.

The work was, as I have shewn, of a dangerous character 
and one not contemplated by the plaintiff’s father or by the 
plaintiff himself when he was apprenticed to the defendants. 
No warning was given to the plaintiff of the danger, he was 
ignorant of it, and no precaution whatever was taken to pro
tect him. The boy was ordered to hold the drill with both his 
hands so that his fact* was close to the point of danger. No 
contrivance for holding the drill, so as to keep it at a distance 
from his face, was furnished to him. and no shield for his eyes 
was provided. The drill that was furnished was not a safe one. 
In these circumstances. I think there is a common law liability 
for negligence on the part of the defendant. The result of the 
later decisions is summed up by Homer. L.J., in these words :—

If the employment i* of a <lnngeroiiw nature, a duty lie* on the employer 
to u*e all miHonahle prevention* for the protection of the nervant. If 
by rea*on of breach of that duty a nervant HiilTer* injury, the employer i* 
priméî facie liable: William* v. Ilinninijhnin, 118001 2 Q.ll. 33H. at 34ft.
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The facts and circumstances in this case completely displace 
the application of the maxim volenti non fit injuria.

It is argued that the drill was not furnished by the defend
ants and that they are not responsible for its defective condi
tion, because Arkell borrowed it from another plumber. The 
answer to this is: the defendants ordered Arkell to do the work, 
using the boy as a helper; there was a duty owed by them to 
the plaintiff to provide safe and proper tools with which to 
do the work; they left it to Arkell to provide tools and if the 
drill he provided was defective, they are. as between them and 
the plaintiff, responsible for what Arkell did, his act in pro
curing the drill being their act.

I think the appeal should be dismissed with costs.

Cameron, J.A., agreed in dismissing appeal. fâiurron, J.A.

40—16 U.I..B.
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H ago art, .LA. (dissenting) :—The plaint ill's urge that tin* 
system or methods or appliances were defective. In this connec
tion it is to In* observed that the plaintiff had been in the employ 
of the defendant company for over two years and had never 
done any such work before. Arkell, the foreman, sent the plain
tiff to the shop to bring labourers to remove the cement, and 
labourers were to he sent from the shop, hut word arriving later 
that they were not coming, Arkell, no doubt, with the object of 
making some progress, with the plaintiff began working in the 
manner which resulted in the accident. They took the available 
tools, a sledge and a chisel. This is the one solitary instance in 
which the plaintiff was required to do this kind of work. I do 
not think that the using of that sledge and chisel at that par
ticular time under the circumstances was the establishing of a 
defective system, the furnishing of defective machinery or the 
creating of a dangerous place in which to work, so as to bring 
this case within the reasons given for the judgments in Smith 
v. Maker, 11HJU | A.(.‘125; Ainsiie v. McDoitffall, 42 Can. 8.C.R. 
420, and Itrooks v. Fakktma, 44 Can. 8.C.R. 412. It was one 
piece of work done by a foreman which in his judgment ought 
to he done in that way at that time under the existing circum
stances.

The fact that the borrowed chisel in the possession of the 
foreman Arkell had a somewhat battered head and was brought 
into use on that occasion, is not sufficient, in itself, to establish 
negligence on the part of the defendant company. The utmost 
that could lie said is that the use of it was a specific act of 
negligence on the part of a fellow workman, which caused an 
injury to another in the common employment of the defend 
ant company: llastimjs v. Is Hoi (No. 2), 24 Can. 8.C.R. 177.

Mi*. Justice Davies, in ('amnia Woollen Mills v. Trap!in, -T» 
Can. 8.C.R. 424, at p. 420, whose reasons were adopted by the 
majority of the Court, throws some light on tin* foregoing propo
sitions, when lie is drawing a distinction between the case at bar 
and that of Hastings v. he Itoi (No. 2). 24 Can. S.C.R. 177. In 
the latter ease the foreman had neglected to 1 y a proper
hook for the hoisting gear after the defect in the one being used 
had been reported to him. It was held that the negligent work 
man and the injured workman were in the common employ of 
the defendants and the doctrine of common employment could 
be invoked and that it was a specific net of negligence on the 
part of a fellow-workman which caused the injury, but in the 
case before him the negligence found as responsible for the 
injury was not that of a fellow-workman, but the negligence 
of the defendant company in failing to see that the works were 
su i* for the operations being carried on with n 
safety. The cause of the accident was a dilapidated c85 ^485

6

45
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over twenty years in use which had fallen lx*fore on the same 
day. Mr. Justice Nesbitt diaaented, holding that as the company 
had employed a competent person to attend to the working of 
the elevator it was not liable at common law, although it was 
liable under the Employer*’ Liability Act.

The plaint ills try to bring home responsibility and fasten 
the liability directly upon the defendant company through the 
evidence of their manager, lleairslo, who testified that his duties 
were “to look after all the work, figure on all the work, to see 
that it was done, that it was carried out, hire all the men 
and tire all the men,” and who, from his actual observation, 
knew how the concrete was being removed and practically justi
fied the of the foreman Arkell who had direct charge
of this St. Regis work.

Even if Beni rat o, who managed all the business of the com
pany. had actual knowledge of. approved of. adopted and rati 
tied what Arkell was doing in this particular work, that would 
not Is* binding upon the company. Whatever his powers and 
duties might be, he was manager, and as such was a fellow 
workman with the humblest labourer or apprentice in the em
ploy of the defendant company.

The defence of common employment applies alike to the 
negligent acts of the foreman Arkell and the manager Iteairsto.

The defendant company is the master, and its duty i* to 
employ proper and competent persons to superintend and direct 
the work, and if the persons so selected are guilty of negligence 
that is not the negligence of the master. The master has done 
all lie is bound to do and there is no evidence as to the incompet
ence of either Arkell or Iteairsto.

In Wilson v. M» n il, L.R. 1 II.L. He. 226, at .‘t.'l4. Lord ('rail- 
worth says:—

Workmen «lo nul «-ease lo In* fellow workmen Iss-mise I hex nre not 
all ispiul in |Niinl of slut ion or authority. A gang of labourer* employed 
in making an excavation ami I heir captain, win we directions the hilsmrers 
nre hound to follow, are all fellow workmen under a common master.

Ill Hoirills v. hnolors, tie., Co., L.R. 10 Q.ll. 62 at 64, ('oek- 
burn, says:—

Since the ease of It 'ilium \. l/erry in the House of I «uni*, it is md open 
to dispute that in general the master is md liable to a servant for the 
negligence of a fellow servant, although lie Is* the manager of the concern.

It may lie that Beairsto, who appears to have been a dictator 
in the business of the company which liears his name, owns 
ninety per cent, or more of the stock of the defendant company, 
and that a liability of the company would lie in effect equally 
a loss to himself, yet I do not think that will help the T.
The suit is against the corporation.
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In Motthru'* v. Hamilton Powder t'o., 14 A.R. (Ont.) 261, 
in an action for «lamages by the administratrix of an employee 
of the defendant company, who was killed by an exploNion of the 
defendant’s powder mill caused by a portion of the machinery 
being out of repair, it was shewn that a director of the company 
had given instructions to the superintendent and head of the 
works to have the machinery repaired. The superintendent 
or manager neglected to have the repairs made. There was no 
suggestion that the manager was an incompetent person. It 
was held, reversing a judgment of the Queen's Bench Division, 
that the intervention of the directors had not taken the case out 
of the general rule of law that the defendants were not respon
sible for an accident «lue to the negligence of a fellow servant, 
which this superintendent and head of the works was. See 
Wood v. C.P.R., 30 Can. 8.C.R. 110; lledley v. Pinkney Co., 
11894| A.C. 222; Johnston v. Lindsay, [1891] A.C. 371 ; Dixon 
v. Winnipeg Street If. Co., 11 Man. L.R. f>28 : Woods v. To- 
ronto Itolt Forging Co., 11 O.L.R. 216.

I regret not being able to affirm the judgment of the trial 
Judge. $2,000 is a poor compensation to a young man, who 
has to earn his living, for the loss of an eye. Common employ
ment is a good defence to the action at common law, and the 
damages should be reduced to the amount allow«‘d by the Work
men s Compensation for Injuries Act, which I compute at $780.

Appeal dismissed.

FLETT v. WORLD CONSTRUCTION

Hritixh Columbia Supreme Court. Mnrtlomihl. C.J.A.. Marlin. tlallihrr. ami 
Mi PMlMgt, JJ I . .hi mm, ii 0, |0|4

1. MmiAKics* lucks (IVI—40)— Matkkiai.mkx—Interval amno: sit 
Pl.Y or EXTRAS-—TIME FOR KII.IMi LUCK.

Whi-re the iiiMteriHlnum Iiiih contractai to *upply all of a certain 
claw* of *upplie* (rx. yr., the hardware) required in the conit ruction 
of a particular building, aa mentioned in the specification*. and the 
materialman *upplie* not only the good* which were mentioned in 
the ipeciflcatioiiH, hut further material* which were contemplateil by 
hii contract a* extra* or addition*, for the amount of which the fixed 
price waa subject to increane, the lien for the entire hill i* not lint by 
the lapHe of the itatutory |H-riod for tiling lien* between the la*t de
livery of that (Nirtion of the good*, the da** and quant it ie* of which 
were whew ii in the *|HS'itication*. and the later delivery of the extras; 
the lien in wueli caae i* in time if filed within the itatutory period 
following the la*t delivery of extra*. ( Per the court. supporting on 
an equal division the decision appi-aleil from.)

\tfututrk■ V. Peters. 13 Man. L.R. 124; Couyhlan V. Xational Con
struction Co., 14 B.C.R. 339. cotinidcred. |

Appeal from a judgment of Grant. County Ju«lg«\ maintain
ing a mechanics' lien for materials in building con
struction

Statement

99
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The appeal was dismissed on an equal division of the Court. B. C. 
Macdonald, C.J.A., and Gai.liiikr, J., dissenting. s.c.

innHoflwcll, K.C., for appellants, defendants. 
K. A. Dickie. for resnondents. nlaintiffs.

Flett

Macdonald, C.J.A. :—The original contract was a specific one. World Con-
and was fully completed on both sides, on the one by the supply striction. 
in full of the goods contracted for, and on the other, by the Merdnn.id. 
giving of the note for the full balance of the contract price. <U,A* 
The subsequent order was tor something outside that contract.
It was a new and distinct contract and would not affect the 
parties in respect of their lien rights under the first contract.
It therefore follows that no lien could lie claimed in respect of 
the first contract because no claim of lien was tiled within the 
prescribed time. It also follows from the fact that no notice was 
given as required by sec. 6 of the Mechanics' Lien Act, R.S.B.C.
1911, ch. 154. that a lien would lie claimed in respect of the mat
erial supplied under this seeond order, that the plaintiff is not 
entitled to a lien in respect of the second contract or order.

I would allow the appeal and dismiss the action.

Martin, J.A. :—The plaintiff eompany had a written eon- **"*'■• ,,A* 
tract to supply all the hardware for the building in question as 
“mentioned in the specifications." and did, as the trial Judge 
finds, actually deliver the last of the material thereunder on 
November 2, 1912. though, for some unexplained reason, the 
final certificate for $975 was given on September 26 previous.
This means, on the facts liefore ns as found, that the eon tract 
was not really completed till November 2. and the lien existed 
for 31 days thereafter. But it is deposed to and found that be
fore said last delivery, under the original contract, an order 
was given for additional goods to Is* delivered in the month of 
January, 1913, as required, and three deliveries thereof were 
actually so made extending up to January 15. On February 
14. the lien was tiled to secure not only this additional material, 
hut the amount of the original eontraet. $975.

In view of these facts as found by the learned trial Judge,
I think he took the correct view of the matter and is supported 
by the decision of Killam. V.J.. in Itobtnk v. Peters ( 1900),
13 Man. L.R. 124. at 136:—

I agree with the mi tuning of the Divisional Court in l/orri* v. Tharle,
24 O.R. IR». I think that, although the initial arrangement wn* not a 
liitiding contract for the supply of any definite kinds or quantities of 
materials or even of all. such as should lie required, yet. the whole trans
action was so linked together as to constitute a single cause of action, 
and that the time for registration or bringing an action ran from the 
supply of the last of the materials in respect of the whole hill.

It does not appear to me to affect the matter that the latest orders
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were at long intervals for small quantities of goods, after the bulk of the 
work had been done and the building occupied and used. These articles 
seem to have been bond fide required for small finishing jobs such as are 
usual in building operations, and which are frequently done after the 
owner is in occupation.

The case at bar is, indeed, stronger because as above stated, 
the initial contract was to supply all the material of a certain 
kind for the building.

The appeal should, therefore, be dismissed.
Galliiier, J.A. :—I cannot take the view that this was a 

continuing contract, hence the appeal must be allowed as the 
plaintiffs were out of time in filing their lien as to the $950, and 
no notice was given as to the $43 claim as is required by statute.

It is admitted that the last goods under what is called the 
contract proper (but which I would term the first contract) 
were delivered in November, 1912.

These were the goods called for in the plans and specifica
tions referred to in the contract between the plaintiffs and de
fendants, the World Building Co., and by the terms of that con
tract no alterations, additions, or substitutions were to be made 
to these plans and specifications without the knowledge and con
sent of the architect.

Mr. White way, the architect, was called, and stated that no 
changes were made and that he had no knowledge of the goods 
ordered in November, 1912, and delivered in the following 
January, and that such goods did not fall within the terms of 
the first contract.

Such being the case, we must treat these latter goods as un
der a separate contract though in respect of the same building.

McViiillips, J.A. :—The appellants appeal from the judg
ment of the learned County Court Judge (Grant, Co.J.), who 
held that the lien tiled by the respondent was a valid and sub
sisting lieu against the lands, and a sale was directed of the 
lands or a competent part thereof to satisfy the lien.

The learned trial Judge finds as facts (a) that the last of 
the deliveries of hardware under the contract were not made 
until November 2, 1912; (b) that at that time or very closely 
after that time it was made known to the respondent by the ap
pellants that further materials would be required; (c) that the 
further materials were delivered in January, 1913, and the 
last of them on January 15, 1913; (d) that the lien was validly 
tiled on February 14. 1913; (c) that the appellants were entitled 
to judgment and to the enforcement of a lien for the amount of 
the claim, viz., $993.50.

Mr. Bod well in a very careful argument attempted to shew 
that the materials last " could not be held to have been0056
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supplied in connection with, or having relation to the contract 
of December 13, 1910, between the respondent, the contractor 
and the World Building Limited, the owner. It Is to be noted that 
the contract was “for the supplying of the hardware for the 
World Building.” Admittedly the lien held to be established 
was for the supply of hardware delivered at different times.

Upon a careful perusal of the contract it is plain that it was 
contemplated that there might be additions to that covered by 
the drawings and specifications which the contractor would he 
held to conform to and comply with this is well demonstrated 
by article 9.
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Article 9. It is hereby mutuiilly agreed between the parties hereto 
that the niiiii to be paid by the owner to the contractor for said work and 
materials shall be $0,500 (six thousand live hundred 00/100 dollars) sub
ject to additions and deductions hereinbefore provided. . . .

It is clear that the further materials were additions in the 
nature of materials, i.c., hardware supplied in pursuance of the 
terms of the contract.

Mr. Dickie strongly relied upon, and I think rightly, the 
decision of Killam, C.J., in Ifobock v. Peters (1900), 13 Man. 
L.K. 1*24, at p. 136. Killam, C.J., in his judgment, referring to 
the particular facts of the case before him, states, as the lan
guage hereinafter quoted will shew, that

Thu initial arrangement was not a binding contract for the supply of 
any definite kinds or quantities of materials, or even of all such as 
should be required.

WliiNt in the case before us I assume the speei fient ions and 
drawings did shew the “definite kinds” and “quantities” (the 
specifieations and drawings were not before us), and as to the 
supply of all the desired materials, we have the provision of th<* 
contract covering “additions,” therefore, in my opinion, noth
ing turns upon this which at first sight might be considered a 
material distinction in the facts. The Chief Justice of Manitoba 
said •

1 agree with the reasoning of the Divisional Court in .Worn's v. Tharlc 
I I1UO), 24 O.lt. 159. 1 think that, although the initial arrangement was
not a binding contract for the supply of any definite kinds or quantities 
of materials, or even of all such as should lie required, yet the whole trans 
action was so linked together as to constitute a single cause of action, 
and Unit the time for registration or bringing an action ran from the 
supply of the last of the materials in respect of the whole bill.

It does not appear to me to affect the matter that the latest orders 
were at long intervals for small quantities of goods, after the bulk of the 
work had been done and the building occupied ami used. These articles 
seem to have Is-en bond fitlv required for -mall finishing jobs such as nre 
usual in building operations, and which are frequently «lone after the 
owner is in occupation, l aws such us Suminert v. lit a id, 24 O.II. 041, 
and Kelly v. McKenzie, 1 M.K. 1119, where contractors have been called
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upon to remedy defect* after ngHumiug to have completed their contracte, 
do not Hi-em to apply. The owner had full control to carry on the work a* 
lie chose; and. a* long a* it wa* being bond fidr continued, material* 
ordered and supplied therefor were supplied under the original arrange

I unhesitatingly adopt the language of this very eminent 
Judge, and in my opinion the reasoning is distinctly applicable 
to this vase.

I do not consider that tin* appellant is in any way incom
moded by the issuance of the final certificate, which would ap
pear to have issued under date September 26, 1912, when, ad
mittedly, materials were under the contract on Nov
ember 2, 1912. and as contended for by the appellant, are found 
by the learned trial Judge, to have been supplied as late as 
January 15, 1918.

I'pon turning to the contract we find the final certificate 
dealt with in art. 10, which reads as follows:—

Article 10. It i# further mutually agreed between the parties hereto, 
that no certificate given or payment made under this contract, except the 
final certificate or final payment. *hall lie conclusive evidence of the per
formance of this contract, either wholly or in part, ami that no payment 
ahall lie ci ms trued to lie an acceptance of defective work or impro|>er 
material*.

In so far as the appellant is concerned, this final certifi
cate would 1hi available to him as against the owner to estab
lish performance of the contract; but what are the facts? 
Plainly, materials were delivered after the date of the final 
certificate ami orders given thereafter for the supply of fur
ther materials, being “additions” within the terms of the con
tract ; and if the final certificate In* looked at it will be seen 
that it is confined to the exact and original contract price, viz., 
$6.000. not taking into account the “additions” thereto, the 
supply of which is clearly referable to the contract. The ap
pellant is in no way estopped in my opinion by the issuance of 
this stated to be “final payment,” it does not read “final cer
tificate,” but, perhaps, that is immaterial, as in art. 10, “final 
certificate or filial payment” are mentioned.

It was contended that tin» notice given by the respondent, 
the contractor, to the owner and the appellants was insufficient. 
This I cannot agree with, and, in my opinion, the notice was 
amply sufficient to entitle the respondent to have the full bene
fit of the Mechanics’ Lien Act.

Here we have to deal with a statutory remedy given to mat
erial-men; a further remedy granted by Parliment for the re
covery of debts.

This statutory remedy is not to be denied unless it is mani
fest that to grant it would be against the plain language of the

0005
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statute. I adopt the language of ray brother Irving in Cough-
Inn v. National Construction Co. (1009), 14 B.C.R. «139, at g.c.
340:— 1014

I think the Act contemplated the allowance of a lien for goods actually 
furnished and used whether there is a lump sum agreement or not. An ,fEri 
owner cannot defeat a lien by becoming bankrupt, or breaking olf all re- World Con- 
lations with his contractor. The lien is given by virtue of supplying the htritotion. 
goods irrespective of the mode of payment. McPlïiïüp* J \

In the case before us the right to the lien cannot be de
feated by invoking the “final certificate” or “final payment’’ 
at a date which, if capable of being invoked, would defeat the 
lien, when the facts disprove finality, as goods were later sup
plied in plain pursuance of the contract, which contract was 
still a living force, and spelled out a continuing relationship 
between the parties.

Here we have materials supplied, being hardware, as set 
forth in the contract, the last of which materials are proved to 
have been delivered upon January 15, 1913, and the lien filed 
on February 14. 1913. What barrier stands in the way of the 
right to the enforcement of the lien T In ray opinion none exists, 
ns the furnishing and placing of the materials, in my opinion, 
was the carrying out of an agreed-upon relationship that the 
hardware was to Is* supplied—that is, furnished and placed— 
in and upon the building—to the end—that all hardware should 
he so supplied in conformity with the specifications and draw
ings, or as might be further ordered in addition thereto from 
time to time until the last of the materials required to he sup
plied should be so supplied, furnished and placed.

The statute reads (Mechanics' Lien Act, ch. 154. R.S.H.C.
1911):—

10. Every lieu upon uny Midi erection, building, railway, tramway, 
road, bridge trestle-work, wharf, pier, mine, quarry, well, excavation, eni 
hankment, sidewalk, newer, drain, ditch, flume, tunnel, aqueduct, dyke, 
works, or improvements, the appurtenances to any of them, material or 
lands, shall absolutely cease to exist

(1) In the case of a claim for lien by a contractor or subcontractor, 
after the expiration of thirty-one days after the completion of the con

(2) In the case of a claim for lien for materials, after the expiration 
of thirty-one days after the furnishing or placing of the last materials 
so furnished or placed.

It is clear that, under the above quoted section, and sub-sec
tions, the lien attaches if, as in the later sub-sections, due re
gistration takes place of the lien, if such lien he tiled before the 
expiration of thirty-one days after the furnishing or placing of 
the “last materials" so furnished and placed, and, in my op
inion, the lien was effectually filed as, in my opinion, the fur
nishing and plaeing of the last materials was on January 15,
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1913, ami the lien was a valid lien tiled on February 14, 1913, 
and properly covered the materials supplied, furnished and 
placed anterior to the said January 15, 1913, that is, that the 
time for registration ran from the supply of the last of the mat
erials.

I would, therefore, dismiss the appeal with costs.

Appeal dismissed on an equal 
division of the Court.

RIDEOUT v HOWLETT.
(Decision No. 2.)

Xew Brunswick Supreme Court. 1.a miry. McLeod. White, and McKeown, JJ.
June 20, 1913.

\ Hideout v. Howlett, 13 D.L.R. 203, affirmed.]

Highways (§ I A—1 ) — Establishment — Expenditure of 
public money.]—Appeal from the dismissal of the action at the 
trial before Barry, J., Hideout v. Howlett, 13 D.L.R. 293, 12 
E.L.R. 527.

The Court dismissed the appeal, holding that there was evi
dence upon which the trial Judge could properly find that the 
expenditure of public money which the plaintiff had accepted 
for work done by him on the part of road in dispute was upon 
such conditions as to make the locus a public highway.

A ppeal dismissed.

Re COLONIAL INVESTMENT CO. OF WINNIPEG.

(Decision No. 2.)
Manitoba Court of Appeal, Howell, C.J.M., Richards. 1‘erduc, Cameron, 

and llaggart, JJ.A. December 17, 1913.

1. Constitutional law (I II112- 29H) — Insolvency — Voluntary
LIQUIDATION OF PROVINCIAL COMPANY—ACT OF BANKRUPTCY.

Since the Dominion Parliament ho* power under sec. 91 (21) of the 
British North America Act, to declare what constitutes insolvency, it 
may enact that a company, if in process of voluntary liquidation, pur
suant to a resolution adopted liy its shareholders, may Ik* brought 
under the provisions of the Dominion Winding-up Act, R.8.V. 1906, 
eh. 144, on the |ietitioii of any shareholder, although not actually in
solvent, since such voluntary proceeding is to he regarded as a 
species of insolvency.

| A Homey-General of Ontario v. Attorney-Ucnrral of Canada, [1894] 
A.(’. 189; Attorney-dencral of Ontario V. Attomey-deneral of Canada. 
11896] A.(\ 348; L'Union St. Jacgues v. Helislc. L.R. 6 P.C. 31; and 
1'ashing V. Du pug, 6 A.C. 409, specially referred to.]

2. Corporationn and companies ( | VI A—313)—Winding-up—1 ncorpor
AT ION UNDER PROVINCIAL LAW—BRINOINO UNDER DOMINION WlND-

The provisions of sec. 11 of the Dominion Winding up Act. R.8.C
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1000, cli. 144, ns to when the winding-up of n company niny be brought 
within the Act, are not restricted in their operation to companies 
organized under the Dominion Companies Act, but apply as well to 
provincial building societies having u capital stock and organized under 
provincial laws, if in liquidation or in process of being wound up under 
a resolution adopted by its shareholders; and a winding-up order may 
be made in a proper case on petition of a shareholder asking that the 
society be brought under the provisions of the Winding-up Act (Can.).

[He Colonial Investment Co. of Winnipeg, 14 D.L.R. 5(111, aflirmed ; 
He I'nion Fire Insurance Co.. 14 O.R, 018, 10 A.R. (Ont.) 101, 
17 Can. 8.C.R. 205. applied ; He Cramp Steel Co.. 10 O.L.R. 2.10, dis
tinguished and criticized.]

:i. Corporations and oompanikh ( 8 VI A -.118) Wixmxo-i e -Voluntary
PROCEED!NOS UNDER PROVINCIAL ACT—BrIXOIXO UNDER DOMINION

A building loan and investment company, organized under a Mani
toba Act. and which is in process of being voluntarily wound up under 
a provincial law, pursuant to a resolution adopted by its shareholders 
at a special meeting, may, under sec. 11 (6) of the Dominion Winding 
up Act, R.8.C. 1000, cli. 144, lie ordered to be wound up under the 
provisions of the latter Act on the petition of any shareholder.

[Hr Colonial Investment Co. of Winnipeg, 14 D.L.R. 50.1. affirmed ; 
He Union Fire Insurance Co.. 14 O.R. 018, 10 A.R. (Ont.) 101, 
17 Can. S.C.R. 205. applied; He Cramp Steel Co., 10 O.L.R. 2.10, dis
tinguished and criticized.]

Appeal from decision of fiait, J., lit Colonial Investment 
Co. of Winnipeg, 14 D.L.R. 5f>3.

The appeal was dismissed.
C. V. Wilson, K.C., and II. A. Bergman, for appellant.
.V. <!. MacNcil, and IV. L. McJaiws, for respondent.

Howell, C.J.M. (dissenting) :—As 1 dissent from the con
clusion arrived at by my brother Judges, I shall very briefly 
state the reasons.

By sec. 13 of cli. 144, of the Revised Statutes of Canada 
(which I shall hereafter refer to as the Winding-up Act) tie* 
application is to be made by petition to the Court, and if the 
practice of that Court is not changed or regulated by that Act, I 
assume that the ordinary practice of the Court must be followed.

The Manitoba rule 473 provides, that a petition may In* 
proved by affidavit, and by rule 514, the affidavit must be filed 
liefore the service of the petition. Rule 507 is as follows:—

507. Affidavits «hull bo cun lined to such facts as the witness is able o* 
his own knowledge to prove, except on interlocutory motions, on which 
statements as to his lielief, with the grounds thereof, may lie admitted.

Sec. 134 of the Wimling-up Act permits rules to be made, 
and, under this section, the Judges of this province made a rul" 
numbered f>4, with the heading “Forms" as follows :—

04. l'util other forms are directed by further rules, the forms set forth 
in the third schedule to the general orders and rules of the High Court of 
Chancery in England, under the Companies Act of 1802, issued on Nov
ember 11. 1802. with such variations as may Is* necessary to adapt them *o
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the practice under these orders and the said Canadian Art, and as the cir
cumstances of each case may require, may Is* used for the respective pur 
poses mentioned in said schedule.

The forms therein referred to are made pursuant to several 
English rules, and one of the forms, headed No. 2. affidavit veri
fying petition (rule 4). is as follows:—

In chancery.
In the matter, etc.
f, A.B.. of. etc., make oath and say, that sueh of the statements in the 

petition now produced and shewn to me, and marked with the letter A, 
as relate to my own acts and deeds, are true, and such of the said state
ments as relate to the acts and deeds of any other person or persons, I 
believe to he true. Sworn, etc.

English rule 4 provides that an affidavit made by the peti
tioner in that form “shall be sufficient, prima fane, evidence of 
the statements in the petition” and further, that the affidavit 
“f i.ill he sworn after and filed within four days after the peti
tion is presented.” This rule has not been incorporated in 
the Manitoba rules. The form, it will he observed, does not in 
any way indicate who is to make the affidavit.

Par. 35 of the petition is as follows :—
The company is heavily indebted to various creditors. . . . it is

insolvent, and utterly unable to pay its debts and liabilities.

The only proof of this paragraph is an affidavit of the peti
tioner in the terms of the form above set out, stating that his own 
acts and deeds are true and sueh of the said statements as re 
late to the aets and deeds of any other person or persons 1 
believe to lie true. This motion is not interlocutory, but final, 
and the affidavit is not sufficient if rule 507 applies.

Briefly let me state my views. The old English rule 4, now 
rule 20. so inconsistent with our rules above referred to, is not 
in force here, and the form introduced here without the rule 
is meaningless. I think the affidavit above referred to does not 
prove par. 35 of the petition. The particularity for proof of 
the insolvency and of the petition is shewn in The Outlook, 12 
W.L.R. 181:7ft Qu'Appelle, 5 Man. L.R. 160; He Lake Winni
peg, 7 Man. L.R. 255. and He Manitoba Commission Co., 2 D.L. 
R. 1, 22 Man. L.R. 268.

There was produced, and I think proved, a statement of 
liabilities and assets of the company, which shewed that the 
capital stock of .*205.000 was depleted to the extent of about 
*9,000. The statement shewed over *11,000 of cash on hand, 
and, apparently, no pressing or immediate maturing liability 
The assets were chiefly money and mortgages, amounting to 
over *223,000, and the liabilities to the extent of over *205,000 
were for stock, and even if, as urged, that *131,300 of the mort
gages must be * to wipe out a like amount of stock, still45
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the company cannot be called insolvent, unless such small im
pairment of capital will place it in that rank.

There were no facts shewn to prove the company insolvent 
within sec. 3 of the Winding-up Act, nor within sub-section 
( o) of sec. «.

Counsel for the appellant stated that lie appeared for the 
liquidator and in other respects it clearly appears that the 
company is being wound up and comes within sub-see. i b) of 
see. «. and sub-sec. ( b ) of sec. 11.

Very serious charges were made against officers of the com
pany and their close connection with the liquidators was also 
alleged and shewn and no attempt was made to answer any 
of these charges, and it seems to me expedient and just and 
equitable that the company should be wound up under some 
other hands than the liquidator company, and 1 think it comes 
under sub-sec. (< ) of sec. 11. I mean by the last statements 
that the company comes within those sub-secs, in their bald 
statements, and is bound by them, if Parliament intended these 
sub-secs, to apply to a purely local company incorporated in 
and doing business in Manitoba, which are not shewn to be in
solvent as defined by sec. 3.

The Manitoba Winding-up Act, R.S.M. 1JHI2, cli. 175. is. it 
seems to me, clearly within the powers of the Province, and the 
Parliament of Canada had no power to legislate to prevent its 
operation, unless by the powers given by sec. 91. sub-see. 21 of 
the British North America Act. “bankruptcy and insolvency.” 
If the argument of the respondent is sound, then the moment 
there is a liquidator appointed. »r even before that, when at a 
special meeting of the company, there is a resolution passed 
to wind up under tin* local Act forthwith, the matter is within 
the Canadian Act. If this is the law then if the company does 
not owe a dollar and wishes merely to divide its assets or with 
out indebtedness, the time of the company's existence has ex
pired, still it is subject to the Dominion legislation, it is diffi
cult to hold that both statutes are intro rirrx if the wide meaning 
claimed is given to the Canadian Act.

The meaning of the words “bankruptcy and insolvency 
used in the British North America Act has been to a limited 
extent pronounced upon in Attorn*i/-f»# orrai of Ontario v. At- 
tonuft-drnrrnl of Canada, [18941 A.C. 189. and in the severe 1 
eases therein referred to; but much was said as to what acts or 
conditions were evidence sufficient under Canadian and Eng
lish statutes to make parties subject to bankruptcy or insolvency 
statutes.

In no provision of the Canadian insolvency laws was it de
clared that the mere winding-up and a division of the assets of 
a company or partnership was evidence of, or an act of insolv
ency.

MAN.

<\ A. 
1913

IlK
('OIX)NIAI.

Invrstmbnt

Winnipeg.
Howell, C.J.II.

MWw-ntlng)



638 Dominion Law Reports. [15 D.L.R

MAN.

C.A
1913

Ur.
Colonial

Investment

Winnipeg.

Howell, CU.M. 
(dlMCIltlllg)

Richard*, J.A.

Sec. 3 gives a meaning to the word “insolvency” and it is 
in harmony with the insolvency laws of Canada previously in 
force and in harmony also with the provisions of the English 
bankruptcy laws and I assume that Parliament had in view tin- 
provisions of the British North America Act when see. 3 was 
enacted.

I think the true meaning to he given to the Winding-up 
Aet is. that as to all companies insolvent within sec. 3 it i 
really an Insolvency Act. And it is merely a Winding-up Aet 
applicable only to companies subject to Dominion legislation 
where such insolvency is not shewn. By so holding I can give 
some effect and force to the Manitoba Winding-up Act and hold 
that both Acts are intra vins. I have carefully considered tin- 
ease of lie Cforke, beginning with 10 O.R. 489, and ending 
with 17 Can. S.C.R. 26.1, in all its phases, and the many wide 
remarks of the various Judges made therein. It seems clear 
that the case was one of a company clearly insolvent and that 
the general remarks are to be limited to such a company.

To me the decision in lie Crump, 16 O.L.R. 230, is sound 
law.

It is to be observed that Attorney-Gem rat of Ontario v. At
torney-General of Canada, 11894 ] A.C. 189, was decided in a 
case where the field of legislation was only occupied by the pro 
vincial statute. Here Canada has legislated as to insolvent 
companies, as it lawfully may, and the remarks as to the re
stricted powers of the province in such a case on p. 201, I have 
not overlooked. Both legislative powers cannot have statutes on 
the same subject, in force at the same time. It must be that the 
province lias power to pass laws respecting the winding-up of 
companies properly incorporated by its laws so long as the com 
pany is not insolvent and within the reach of the legislative 
power of the Dominion.

I think eh. 175, R.S.M. 1902, is intra vires and applies to all 
local companies not shewn to be insolvent within see. 3 of the 
Canadian Winding-up Act.

I would allow the appeal and dismiss the petition with costs.

Richards, J.A.. agreed in dismissing the appeal.

Perdue, J.A.:—This is an appeal from Halt, J., 14 D.L.R 
563, who granted a winding up order under the Winding-up Aet, 
R.S.C. 1906, eh. 144. upon the petition of a shareholder of the 
company. The facts in the case are fully dealt with in his judg
ment. The questions raised on this appeal were: Can an appli
cation be made by a shareholder in a company incorporated 
under a provincial statute to wind up the company under tin- 
Dominion Winding-up Act ? Can any one, except on the grounv
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of insolvency, invoke the Dominion Winding-ip Aet to wind up 
a loeal company ?

By number 21 of sec. 91 of the British Nortii America Act. 
the exclusive power to legislate in respect of bankruptcy and 
insolvency is assigned to the Parliament of Canada. The terms 
“bankruptcy” and “insolvency” appear to he synonymous, 
the latter term being the one in use in Canada at the time of 
Confederation and having a meaning similar to that of “hank 
ruptcy” as used in Imperial statutes: it form y-Gem ral of On
tario v. Attorney-General of Canada, 11894] A.C. 189. Th- 
cast? just cited dealt with the validity of the Ontario Assign
ments Act. The Privy Council, in giving judgment, declined 
to define the meaning of “bankruptcy and insolvency” as used 
in sec. 91 of the British North America Act, but it pointed 
out, at 200.
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that it is u featim* common to all the systems of bankruptcy ami insolv
ency to which reference has been made, that the enactments are designed 
to secure that in the ease of an insolvent person his assets shall In* rat 
ably distributed amongst his creditors whether he is willing that the\ 
shall be so distributed or not. Although provision may lie made for n 
voluntary assignment ns an alternative, it is only ns an alternative.

It wits further shewn that any scheme of bankruptcy or in 
solvency legislation necessarily involves compulsion. The re
sult of the decision was. in effect, that when a voluntary assign 
ment is made by a debtor for the benefit of his creditors, a pro
vincial legislature has power, under its jurisdiction, over pro
perty and civil rights to give that assignment precedence over 
judgments, attachments, etc., and to make other provisions for 
effecting the ratable distribution of the debtor’s assets amongst 
his creditors; but wherever the element of compulsion is to In- 
applied in dealing with an insolvent estate, Parliament may pass 
the necessary legislation, and it is the only legislative authority 
in Canada which can do so. All legislation by the Dominion 
dealing with that question is necessarily an encroachment upon 
property and civil rights, and it would be very difficult to de
fine exactly what is meant by the words “bankruptcy and in
solvency,” as used in the British North America Act, and to 
say what limit is to be placed on the powers of Parliament in 
legislating upon this subject.

If we take the analogous provision in see. 91, which places 
the criminal law within the exclusive jurisdiction of the Parlia
ment of Canada, we find that the expression “criminal law'* 
must be interpreted in its widest sense: Attorney-General of 
Ontario v. Hamilton Stru t H. Co., [1903] A.C. 524. The power 
of Parliament in respect of that subject is not limited to tin- 
meaning placed upon the expression “criminal law” at the 
time of Confederation. Parliament may prohibit and punish
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jin a crimp an act which, apart from the statute, was in no way 
criminal in its nature : Hex v. Lee, 20 O.L.R. 400.

I pon the analogy of the above, we should assign to the ex
pression “bankruptcy and insolvency” the widest meaning and 
interpret the expression as covering and including the whole 
field of legislation relating to the compulsory liquidation and 
distribution of the assets of debtors. This power necessarily 
carries with it the right to declare what facts or circumstances 
shall constitute a condition of insolvency so that the provisions 
of a statute dealing with the subject may he put in motion.

The Winding-up Act. K.'S.C. 190(1, eh. 144. is an Act relating 
to bankruptcy and insolvency. It deals with companies and 
not with individuals. The liabilities of incorporated companies 
are two-fold. There is the liability to the ordinary creditors of 
the company and there is the liability to the shareholders who 
contributed the capital. In the balance sheets exhibited by 
companies shewing the result of their operations these two forms 
of liability are almost always shewn, and, when shewn, are 
usually distinguished as liability to the general public and lia
bility to the shareholders. Ity see. 11, sub-sec. (*/) of the Wind 
ing-up Act. R.8.C. 190(1, eh. 144, permanent impairment of 
capital to the extent of twenty-five per cent, is a ground for 
making a winding-up order. This indicates that the inability 
of the company to shew assets to the value of the capital con
tributed by the shareholders limy, in certain eases, he regarded 
as a form of insolvency.

Where a company incorporated under provincial authority 
has been carrying on its operations at a loss, and the capital 
contributed by the shareholders has been impaired and is 
likely to suffer further impairment, either the Parliament of 
Canada or the Legislature of the province must possess the 
power of authorizing a compulsory winding up at the instance 
of a shareholder. Even if the Legislature has provided means 
by which a voluntary winding up may he effected, it may prove 
to he necessary or expedient that the winding-up should lie 
made compulsory, and the liquidation of the company’s assets 
placed in hands other than those selected by shareholders who 
control a majority of the shares. It may * »n in such a 
ease that the influence of the majority is inimical to the minority 
of the shareholders. It may happen that the affairs of the com
pany require the m of the more stringent proceedings
applicable in a ease of insolvency, although it is solvent in so 
far as its liabilities to the publie an» concerned. If compulsion 
is to be introduced in respect of the winding-up, it can only be 
done by the authority of the Parliament of Canada.

See. fi enumerates the classes of companies to which the Act 
s. One of these classes is loan companies having hor
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rowing powers, and this class would include the present com 
puny. Hut in all cases, to make the Act apply, it must appear 
that the company is either (a) insolvent, or (/>) that it is in 
liquidation or in process of being wound up, in which ease slum- 
holders, creditors, assignees or liquidators may apply. To as
certain when a company is deemed to be insolvent we must look 
to see. .‘I. The portion of that section hearing on the present 
case is as follows:—

A company is ilmneil insolvent ... (r) if it. exhibits n statement
shewing its inability to meet its liabilities; . . . (</) if it has made
any general conveyance or assignment of its property for the Ismellt of 
its creditors.
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Again, see. 11 empowers the Court to make a winding-tip 
order
( b) where the company, at a special meeting of shareholders called for 
the purpose, has passed a resolution requiring the company to lie wound 
up; (c) when the company is insolvent; (r) when the Court is of opinion 
that for any other reason it is just and equitable that the company should 
Is* wound up.

From tie- above sections it appears that the Act applies to 
a company that is insolvent in the ordinary sense or that is in 
liquidation, the latter condition being regarded as a species of 
insolvency. The Act is intended not only as a to cre
ditors of the company, when the latter is financially cmbar 
rassed, but also as a protection to shareholders in certain cases, 
although the company is solvent as regards its ordinary debts. 
I think the Parliament of Canada has power to declare certain 
things to be aets of insolvency, although they were theretofor" 
not regarded as such, and also to declare what shall be evidence 
of insolvency or of a state of affairs which will justify the tak
ing of proceedings under the Act and the granting of a wind
ing-up order.

The proof of the allegations in the petition in the present 
case was in many respects incomplete and unsatisfactory. It 
is, however, established that the company is in liquidation and 
in process of being wound up, and that the company at a special 
meeting, called for the purpose, passed a resolution requiring 
it to be wound up. A financial statement of the company, 
dated December 81, 1912, was put in evidence which shewed 
that its liabilities, including those to its own shareholders, ex
ceeded its assets by $9.220.41». Then* is good reason to believe 
that this deficit will be greatly increased on liquidation. For 
instance, one item that figures amongst its assets is a deficit of 
the treasun»r for $f>,500. It also appears that the liquidation 
now in progress will hi* controlled or directed by persons who 
may prove to be debtors or contributories of the company. In

41—lft P.I..R.
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the»* circumstances, I quite agree with Galt, J., that this is a 
proper case in which to make a winding-up order.

The main objection on the part of the respondent was that the 
Winding-up Act passed by the Dominion Parliament was nor 
intended to deal with companies incorporated under provincial

VUlAJIMAlj . . .
Investment Acts, except in cases ot actual insolvency and that insolvency. 

Co. or in so far as creditors’ claims are concerned, was not proved in 
iNNiPE<.. f|1(l |)r(,Hcnt case. In support of this contention reliance was 

Perdu»’, j a. placed upon the judgment of Mahee, J., in He Cramp Steel Co., 
16 O.L.R. 230. With great respect for the opinion of that 
learned Judge, I cannot agree with the broad conclusion at 
which he arrived—that the provisions of the Act do not applx 
to a company incorporated under a provincial Act unless the 
company is insolvent, that is. insolvent in respect of its ordin
ary debts. Galt, J., in his decision in the present case fully dis
cusses the authority cited by Malice. J., in the Cramp Steel Co. 
case, namely, H( Clarke ami Union Fire Ins. Co., 14 O.R. 618, 
16 A.R. 161, 17 Can. S.C.R. 265. I would quote the language 
used by Patterson, J., in giving judgment in that case in the 
Supreme Court of Canada :—

In its compulsory operation upon incorporated companion the Winding- 
up Act ia an insolvency low. Companies that arc not insolvent, as well 
as those that are. may he brought under its operation hy the cited of the 
second part of sec. 3 (present him;. 0) when they arc already in liquidation 
or in process of being wound up. This may be on petition of creditors or 
assignees as well as of shareholders or liquidators; but original proceed
ings under the Winding-up Act can In* instituted only by creditors and 
only when the company is insolvent.

Schoolbrcd v. Clarke, He Union Insurance Co., 17 Can. S.C. 
R. 265, 274.

hi the same case, G Wynne, J., said that lie had no doubt 
that the Winding-up Act applied to the Union Insurance Co., a 
company incorporated by the Legislature of Ontario, and that 
so applying, the Act and amending Acts were infra vires of the 
Dominion Parliment. None of the other Judges gave written 
reasons for their decision, but all were unanimous in arriving 
at the same conclusion. Reference might also be made to the 
judgment, of the Court of Appeal in the same case, reported in 
16 A.R. 161, and particularly to the judgment of Osler. J.A., at 
p. 165, part of which Ls cited in the judgment of Galt, J. It ap
peal's to me that the opinions of these eminent Judges stronglv 
support the view that the Act is constitutional.

The application for the winding-up order in the present 
case is made by a shareholder holding shares in the capital 
stock of the company to the amount of .$1,000. This gives 
the petitioner the necessary status to make the application un
der (b), (c) and (e) of sec. 11.

I think the appeal should lx* dismissed with costs.
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Cameron, J.A. :—Assuming that the insolvency of this com 
pany 1ms not been effectively shewn to come within sub-sec. 
(a) of sec. (i, or under sub-sec. (c) of sec. 3 of the Act. it can, 
iu in y opinion, be taken as established (1) that the company 
is in liquidation, or in process of being wound up, under sub- 
see. (b) of sec. 6. in which case the proceedings may be taken by 
a shareholder, as in this case; also (2) that the company at a 
special meeting of shareholders called for that purpose passed 
a resolution requiring the company to be wound up, in which 
event also the proceedings mav he taken by a shareholder 
( sec. 12).

This company has borrowing powers within the meaning of 
see. 6, and, as it was incorporated by provincial statute, tin- 
question arises whether, its insolvency not being shewn, it is 
subject to the T~~ Act (R.S.C. eh. 144) ; or. to put it
in another way, the question arises whether the Winding-up Act. 
in so far as it assumes, or may be taken to assume, to cover 
provincial companies (not insolvent) is, or is not, ultra vins of 
the Dominion Parliament.

What is the meaning of the term “bankruptcy and insolv
ency in sub-sec. 21 of sec. 91 of the British North America 
Act!

It is not necessary, in their Lordships’ opinion, nor would it be ex 
pvdic-nt. to attempt to define what is covered by the words “bankruptcy'’ 
and “insolvency" in sec. til of the B.N.A. Act: Attorney-General of On
tario v. Attorney-General of Canada, [1804] A.('. ISO, per Lord Herschell, 
at p. 200.

I think, however, we can look at the general jurisprudence 
of England and Canada to ascertain the features common to 
systems of bankruptcy and insolvency in those countries in 
order to ascertain what may be provisions of an insolvency law 
necessarily or reasonably or properly incidental to such systems.

The Parliament of Canada has power 
to deni with mutters local or private in those cases where such legislu 
tion is necessarily incidental to the exercise of the powers conferred upon 
it by the enumerntive heads of sec. 01: Attorney-General of Ontario v. 
Attorney-General of Canada, flStlO) A.C. .'148, at 360,

and it might pass legislation “upon matters which are prima 
facie, committed exclusively to the provincial legislatures,” p. 
359. A wide discretion must be allowed the Federal Parliament 
in legislating upon all matters assigned to it by the B.N.A. Act, 
but the Courts will restrain and prevent colourable encroach
ments on the local jurisdiction. See Tennant v. Union Haul;. 
[1894] A.C. 31, where it was held that the jurisdiction of the 
Federal Parliament over banks and banking extended over 
every transaction within the legitimate business of a banker.
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MAN. notwithstanding its interference with property «ml civil rights 
JTJ in the province.
1913 In L’Union St. .Jacques v. llelisle, L.R. 6 1\C. HI. Lord S«»|-

borne says, at p. 36, that the words bankruptcy and insolvency 
Colonial art‘ well-known legal terms expressing systems of legislation 

Investment familiar to England and other countries.
( i, CM

Winnipeg. The words descrilie, in their known legal sense, provisions made by 
—— law for the administration of the estates of person* who may become 

( emiron, J.A. ban|{rU|,t or insolvent, according to rules and definitions prescribed by 
law, including, of course, the conditions in which that law is to be brought 
into operation, the manner in which it is to Is* brought into operation, and 
the elfect of its operation.

And if a general law had been passed to the effect that • 
corporation placing itself in the position that L’Union St. 
Jacques had placed itself, should come within it, then his Lord- 
ship declared that lie was not prepared to say such legislation 
would not be competent. In point of fact the provincial legis
lation there in question was of a moderate character, providing 
rather for delay in administration than for compulsory wind
ing-up.

In Cushing v. Du pug, 5 A.C. 409 ( expressly affirmed in 
Tennant v. Union Bunk, f 1894] A.C. 31), certain provisions of 
the Insolvency Act then in force were attacked as ultra vires 
and it was held by the Judicial Committee that :—

It was contended for the appellant that the provisions of the Insolv
ency Act interfered with property and civil rights, and was therefore ultra 
viren. This objection was very faintly urged, but it was strongly con
tended tliat the Parliament of Canada could not take away the right of 
appeal to the Queen from final judgments of the Court of Queen's Bench, 
which, it was said, was part of the procedure in civil matters exclusively 
assigned to the legislature of the province. The answer to these objec
tions is obvious. It would lie impossible to advance a step in the con
struction of a scheme for the administration of insolvent estates without 
interfering with and modifying some of the ordinary rights of property, 
and other civil rights, nor without providing some special mode of pro
cedure for the vesting, realization, and distribution of the estate, ami the 
settlement of the liabilities, of the insolvent. Procedure must, neces
sarily, form an essential part of any law dealing with insolvency. It is 
therefore to be presumed, indeed it is a necessary implication, that the 
Imperial statute, in assigning to the Dominion Parliament the subjects of 
bankruptcy and insolvency, intended to confer on it legislative power to 
interfere with property, civil rights, and procedure within the provinces, 
so far as a general law relating to those subjects might affect them.

In Attorney-General of Ontario v. Attorney-General of Can 
(ula, ( 1894] A.C. 189, where the validity of the Ontario Volun 
tary Assignments Act was impeached, the observations made by 
Lord Ilerachell at pp. 196 to 200 appear to me most material to 
the subj<*ct now before us.
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In Re Cramp Steel Co., 16 O.L.R. 230, the late Mr. Justice man. 
Mabee held that the company there in question not being in- 
solvent and being a corporate body, brought into existence under jg13
the Ontario Companies Act, could not be brought under the __ 1
provisions of the Dominion Winding-up Act. Re

If this latter Act provided that the clause in question (that relating to Investment 
the impairment of capital, sub-sec. (d) of sec. 11) should apply to pro- Co. of 
vincial corporations, whether insolvent or not, I think it would clearly he Winnipeg. 
ultra virrn. Gum J.A.

The judgments in the case of Clarke v. Union Fire Insurance 
Co., are to be found in 10 O.It. 489, 1,3 A.It. 269, 14 Can. 8.C.R. 
624, 14 O.It. 618, 16 A.R (Ont.) 161, and 17 Can. S.C.R. 263. 
These are reviewed by Mr. Justice Gall in his judgment, and he 
refers to expressions in some of the judgments upon which he 
liases his decision at variance with that of Mr. Justice Mabee 
above quoted.

In the Insolvent Act of 1864. 27-28 Viet. ch. 17, sec. .3, there 
are to be found various provisions determining in what events 
» debtor shall be deemed insolvent, one of which is if he has 
made any general conveyance or assignment of his property 
for the benefit of his creditors. The provisions of the above 
section are substantially repeated in the Act of 1869, 32-3.3 
Viet. ch. 16, sec. 1.3, and in the later Act of 1873, 38 Viet. ch. 
16, sec. 3, mentioned by Mr. Justice Galt.

In the English Act, 24-23 Viet. ch. 134, a declaration in 
writing by the debtor that he is unable to pay his debts is con 
stituted an act of bankruptcy as is also the filing of a petition 
by him, and a deed of assignment complying with certain re
quisites and registered, is made subject to the jurisdiction of 
the Court of Bankruptcy, see. 192-197.

Under the English Act, .'12-3,3 Viet. eh. 71 (1869), by sec. 
6, sub-sec. (1), it is declared an act of bankruptcy if the debtor 
has made a conveyance or assignment for the benefit of credi
tors. This has always been held to ho an act of bankruptcy 
and this express enactment in no way altered the previous law : 
Re Wood, L.R. 7 Ch. 302. at 306.

Under the English Companies Act. 1862. 23 & 26 Viet. ch. 
89, sec. 79, a company may be wound up whenever it (1) has 
passed a special resolution for that purpose; (2) does not com
mence business within a year, or suspends business for a year. 
(3) its members are reduced to less than seven ; ( 4 » it is unable 
to pay its debts ; or (5) whenever the Court deems it just and 
equitable to wind it up. See. 80 defines when a company is 
unable to pay its debts. It is to be observed that provisions 
(1), (2), (.3) and (5) are not necessarily incidental to insolv
ency or inability to pay debts, as indicated by sec. 80. By sec. 
164, any conveyance or assignment made by any company for 
the benefit of its creditors is void to all intents.
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Our Winding-lip Act is, of course, an insolvency or hank 
ruptcy Act. Tin* words “in liquidation or in process of being 
wound up” do not necessarily mean under a statutory proceed
ing or by a Court order. 1 think tin* reasoning of Patterson. 
J., in lie Union Fire Ins. Co., 1H A.It. (Ont.), at 286, bears out 
this construction. An assignment for the benefit of creditors 
might, therefore, be fairly held to come within this sub-see 
(b) of see. 6 of the Act.

Hut an assignment for the benefit of creditors made by an 
individual or partnership has always been considered an act 
of bankruptcy and its operation was precisely the same “whe
ther the assignor was or was not in fact insolvent:” Attomcy- 
Ocneral of Ontario v. Attorney-General of Canada, [1804] A.C 
189, per Lord Ilerschell at 109. With us a provincial company 
can make such an assignment. Whether, however, it be or be 
not an act of bankruptcy or insolvency, it could, in my opinion, 
be constituted such by appropriate Dominion legislation, and 
the question whether the company was insolvent or not would 
then be immaterial. It would seem to me, therefore, that the 
jurisdiction of the Dominion Parliament over provincial cor
porations being established beyond doubt to that extent, it fol
lows that the same jurisdiction must be conceded when the pro
vincial corporation is in liquidation or in process of being wound 
up, or when the eompany at a special meeting of shareholders 
called for the purpose has passed a resolution requiring the 
company to In* wound up; and such jurisdiction exists when the 
company “was or was not in fact insolvent.” These two sub- 
sees. (b) of sec. 6 and (b) of sec. 11, seem to me to be properlx 
incidental and ancillary to an insolvency law relating to cor
porations, though, from one aspect, they do trench upon tin* 
subject of “property and civil rights” reserved for the local 
legislature. Hut the intention on the part of the Imperial stat
ute to confer on the Dominion Parliament power to interfer" 
with property, civil rights and procedure within the provinces 
so far as a general law relating to the subject of bankruptcy 
and insolvency might affect them, cannot now be questioned : 
Cushing v. Dupuy, f> A.C. 400.

If these or similar provisions were made applicable to associ
ations of persons, not incorporated, as parts of a federal in
solvency law, it would, in my opinion, be difficult to argue thaï 
those persons, so associated, were not within the law simply be
cause they were not actually insolvent. And the fact that those 
persons should become corporations under a provincial Act, «Iocs 
not seem to me to vary or affect the law by excluding such cor
porations, if not actually insolvent, from its operation, provided 
that they come otherwise within its provisions. In view of the 
history of bankruptcy legislation, such provisions must In* con-
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si tiered, in themselves, ns reasonable, and as naturally inci
dental to an insolvency law. They are not improper or unwar
ranted usurpations of power belonging to another jurisdiction 
and, in a case where the Dominion and Provincial jurisdictions 
are concurrent, that of the Dominion must be held paramount.

Our Manitoba Winding-up Act provides for a winding-up. 
on a resolution of the company (sec. 4, ch. 175, lt.S.M. 1902) 
which is voluntary, except where a contributory makes an ap
plication to the Court (see. 5), and, even then, the proceedings 
might be of a voluntary character. A resolution thus passed is 
in itself and its consequences strongly analogous to a volun 
tary assignment. The consequences of commencement to wind 
up are set out in sec. 8. The Court may make orders staying 
actions against the company, except by leave, sec. 23, and may 
settle a list of contributories and otherwise deal with, administer 
and distribute the property of the company. When the wind
ing-up order is made, the company is certainly in liquidation 
and in process of being wound up.

I would say that sub-sec. (b) of sec. 6 can be taken to mean 
that Parliament thereby declares that a company is insolvent 
for the purposes of the Act, if it be in liquidation, or in pro
cess of being wound up. and that sub-see. (b) of sec. 11, is to 
the same effect, and that, in either case, the question of actual 
insolvency is immaterial. The history of bankruptcy legisla
tion goes to shew that provisions such as these have been treated 
as proper and necessary as effectively declaring what are to be 
considered as acts of bankruptcy sufficient to justify the adjudi
cation of bankruptcy to be made, on which the Court proceed
ings must be founded. They appear to me legitimate and pro- 
ix-r provisions when found in an Act relating to bankruptcy 
and insolvency and not mere colourable encroachments on the 
powers expressly reserved to the provincial jurisdiction.

In my opinion, therefore, as the company conn's within sub
sec. (b) of secs, 6 and 11 of the Act, those sub-secs, apply to it 
and it is not necessary to shew its insolvency.

I think the appeal must be dismissed.

IIagoart, J.A. : I accept the full and careful statement of 
facts set forth in the reasons of Mr. Justice Unit, 14 D.L.R. 563, 
which relate to the questions and issues in this matter. I agree 
with him as to the order he made on the hearing of the petition 
of Marshall, a shareholder of the company.

Counsel for the appellants relied upon the judgment of 
Mr. Justice Mabee, in lie. ('ramp Stnl Co., 16 O.L.R. 230. who 
held that the provisions of the Dominion Winding-up Act do 
not apply to a company incorporated under the Ontario Act 
unless such a company is shewn to ho insolvent, and, further.
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that if the statute provided that it should apply to Provincial 
corporations whether insolvent or not, he thought it would 
clearly be vitra vires, and the learned Judge relies upon Ii< 
Union Fire Ins. Co., 14 O.R. 618, 16 A.R. (Ont.) 161, 17 Can 
S.C.R. 265.

With all due respect, I do not think Rc Union Fire Ins. Co. 
supports Judge Mahee’s dicta, and I agree with Judge Galt’s 
view, who is inclined to consider it an authority the other way. 
He has carefully analyzed the case from its first inception and 
followed it through all its steps until its final disposition by tin* 
Supreme Court. He has cited freely from the reasons of the 
different Judges in all the Courts, from Justices Osier, Burton. 
Patterson and G Wynne, who all give the Act the wider mean
ing, as read by Mr. Justice Galt.

I will endeavour to avoid repeating his citations and his 
reasons with which I agree.

I think the petitioner has shewn that this ease comes under 
sec. 6, sub-see. (6), and is a company “in liquidation and in 
process of being wound up;” and also under see. 11, sub-sec. 
(6), a company which “passed a resolution requiring the com
pany to be wound up,” and also under sub-sec. (e), a case in 
which the Court might consider whether “for any other reason 
it is just and equitable that the company should be wound up.”

Does the case before us not come under sec. 6, sub-sec. (a) 7 
Is the company insolvent ? The English authorities all relate 
to bankruptcy and their Bankruptcy Act. Is there any differ
ence between “bankruptcy” and “insolvency”! The diction
aries practically give these terms the same meaning, and in 
ordinary literature, they would be synonymous. In Attorney- 
General of Ontario v. Attorney-General of Canada, [1894] A.C. 
189. the Lord Chancellor, at p. 199, in discussing this question, 
says :—■

It ie to be observed that the word “bankruptcy” was apparently not 
used in Canadian legislation, but the insolvency law of the Province of 
Canada was precisely analogous to what was known in England as the 
liankruptcy law.

Now, did this company commit an act of bankruptcy or in
solvency ? The company has practically done no business for 
some years, and a resolution was passed to wind up the com
pany, and the Canadian Guaranty Trust Co. was appointed 
liquidator. Such a proceeding would be, in effect, the same as 
an assignment from an individual to a trustee for creditors. It 
is voluntary liquidation in both cases.

Ilalsbury’s Laws of England, vol. 2, p. 14, says:—
A debtor commits an act of bankruptcy if, in England or elsewhere, h«* 

makes a conveyance or assignment of his property to a trustee or trustees 
for the Iwnefit of his cmlitors generally.
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and in a footnote to this proposition, says :—
Such a disposition of property was, before being made an act of bank

ruptcy by statute, always regarded by the Courts as an act of bank 
ruptcy, because it was a disposition which deprived a debtor’s creditors 
of the benefit of the bankruptcy laws.

In Botvkcr v. Bitrdckin, 11 M. & W. 128, one of several part
ners had executed a deed which, on its face, purported to con
vey for himself and all the others all their personal property. 
It was held that, in the absence of anything to shew that th » 
deed was delivered as in escrow, that the party executing tie* 
deed had committed an act of bankruptcy.

In Stewart v. Moody, 1 ('romp. M. & R. 777, where a debtor 
assigned by deed all his property, it was held that it was an 
act of bankruptcy under 6 Geo. IV. eh. 16, sec. 3, although, in 
so doing he did not intend to defeat or delay bis creditors, as 
that being the necessary consequence of the assignment, he 
must, in law. be taken to have intended it.

The respondent contended very strongly that the petition 
had not been proved. It may be that the best evidence was nor 
furnished in support of each individual charge in the petition; 
but sufficient, to my mind, has been established to shew that 
the petitioner is entitled to relief, and the respondent does not 
deny any one of the serious charges preferred.

Where the interest of the liquidator, or the representative 
of the liquidator, is likely to clash with that of the shareholders 
of the company, the Courts will appoint a liquidator.

In Re Gold Company, 11 Ch.lV, James, L.J., 701, at 700. 
710, says:—

Then> have lieen several en sea in the Courts in which, notwithstandine 
that language in the Act, a contributory has obtained an order for wind 
ing-up after the commencement of a voluntary winding-up. The leading 
case, in my view of the subject, and the one which seems to me to establish 
the principle, is AY lt>*f Surrey Tantiivy Company, L.R. 2 Eq. 737, where 
the Court, in fact, came to the conclusion that the voluntary winding-up, 
or the resolution to wind up voluntarily, was, under the circumstances, n 
sham. There was one man whose conduct was impeached, whose deal 
ings and transactions with the company required investigation, and lie 
himself had a complete majority of votes, so that he could by his own 
votes have determined that no proceedings should lie taken against him
self, and that there should be no investigation into his dealings. I can 
conceive a case in which that might apply to the majority of the share 
holders—that is to say. where the majority of the existing shareholders 
were so mixed up with the matters complained of and the matters re
quiring investigation, that the resolution of a general meeting would be 
a decision by an interested Judge, if 1 may use the expression, by persons 
incompetent to decide by reason of their personal interest in the matter.

lie West Surrey Tanning Company, L.R. 2 Eq. 737. In this 
cane the Court found that then* was a eon flirt between the
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parties and that there were matters which required investiga
tion, and consequently refused to give effect to the resolution 
of the company on the ground of the preponderating influence 
of the single shareholder, and the ordinary winding-up order 
was made.

Palmer’s Company Precedents, vol. 2, 10th ed., 71 et seq., col
lects the cases and discusses the law as to the rights of a petition
ing shareholder, and it is laid down there that the wishes of the 
majority should prevail unless it is shewn that the resolution 
was passed fraudulently or if investigation is required, or the 
circumstances are such that a voluntary winding-up is likely 
to prejudice the shareholders.

1 would affirm the order of Mr. Justice Galt, and dismiss tin- 
appeal.

Appeal dismissed.

MAN Re COLONIAL INVESTMENT CO. OF WINNIPEG.

]<>14 Manitoba King's Bench, Premiergast, ,/. February 14, 1914.
[Re Colonial Investment Co., 14 D.L.R. 563, and 16 D.L.R. 634, considered.]

Corporations and companies (§ VI F—346)—Disposition of 
propi rty you rally—Voluntary liquidator—Official liquidator. | 
—Application by official liquidator for delivery to him of as
sets in hands of the voluntary liquidator.

G. A. Elliott, for liquidator.
('. lilake, for Canadian Guaranty Trust Co.

Prenderoakt, J. :—Application for order directing that Can
adian Guaranty Trust Co. be ordered to hand assets in their 
hands over to the liquidator.

In the supplementary (or January) part of the Canadian 
Guaranty Trust Co.’s second statement, there is the second 
before the last item of $910.92, which, although charged only 
January 15, refers, apparently, to liquidation services since 
that company’s appointment. Other items of disbursement in 
the same part of the statement, also seem to refer wholly or 
partly to services procured a long time before January.

There are, moreover, in the statement, solicitors’ fees for 
resisting several applications for the appointment of a liquida
tor under the Dominion Act, to which the present applicant 
strenuously objects, but on the merits of which I do not con 
aider I have all the proper material to pass at this stage. Nor 
is it shewn that the Canadian Guaranty Trust Co. are not still 
in a position to have those allowed to them, upon the proper 
application.

In the circumstances, when $10,000 of the $13,000 have been
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turned in, and at least a fair portion of the unpaid balance may 
not unreasonably be assumed to be made up of correct charges, 
it seems to me that to order the peremptory payment of that bal
ance in total disregard of the above facts, would be putting an 
unreasonably drastic meaning on Mr. Justice Halt’s order.
| See Re Colonial Investment Co. of Winnipeg, 14 D.L.R. 503,
at 574.]

That, however, although urged by counsel, goes much farther 
than the application set out in the notice, which does not neces
sarily call for an order of such peremptory character.

It is in order, in my opinion, that the Canadian Guaranty 
Trust Co.’s accounts be passed upon by the Master. This will 
also give them an opportunity, if they deem advisable, to make 
the proper ation to be allowed out of the fund, solicitors’ 
costs to which they would not be otherwise entitled.

There will then be an order of reference to the Master—the 
present application to stand in the meantime ; and for further 
directions. Question of costs reserved.

Reference ordered.

THE KING v. LANTZ.
Vora Scotia Supreme Court, Graham. K.J., Meagher, l.ongley, Drymlalc, 

and Ritchie. January 21, 1014.

1. Appeal (lie—28)—Reserved case—Ruling pbioh to disposal ok
CRIMINAL CASK.

A reserved case is prematurely granted before a decision for or 
against the guilt, of the accused ; and u ease reserved for a court of 
criminal appeal on the application of the Crown at a “speedy trial” 
in respect of a ruling that the prior commitment for trial was irre
gular must be quashed where it appears that the case was not dis
posed of by the county judge upon the ruling but was adjourned in 
order to have the reserved case determined, bail being taken for the 
appearance of the accused.

2. Criminal law (#11 A—30) — Preliminary examination—Opportun
ity OK ACCUSED TO MAKE FORMAL STATEMENT.

The omission of the justice of the peace on a preliminary examina
tion to put the usual question inviting a statement by the accused 
under sec. 084 of the Cr. Code. 1000. after the depositions have been 
read over, does not invalidate a commitment for trial. ( Dictum by 
the Court.)

The following case was reserved for the opinion of the 
Court by the Judge of the County Court for District No. 2:— 

lTpon the preliminary examination the justice of the peace Indore 
whom the examination was held after the depositions of the witnesses for 
the prosecution were taken, neglected to address the accused as required 
by sec. 1184, sub-sec. 2 of the Criminal Code, and in fact omitted the ad
dress entirely.

No objection appears on the record. The accused was represented at 
the preliminary examination by Mr. .lames A. McLean, K.C.

MAN.
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Dryadale, J.

After the accused was committed for trial, he elected to be tried before 
me, Judge of the County Court for the district number two, under the 
provisions of the Speedy Trials Act, and a subsequent day was set for the 
trial.

On the day so fixed the case came on for trial and after the accused 
had been arraigned upon the charge upon which he was committed by the 
justice of the peace, but before pleading to the charge, counsel for the 
accused raised the objection that the commitment by the justice of the 
peace was void by reason of the omission of the justice to make the ad
dress to the prisoner as required by the section above referred to.

And having rend the affidavit of Mr. McLean, sworn this day, and after 
argument, 1 upheld the objection, but on application of counsel for the 
Crown, consented to reserve the question of law so raised, for the opinion 
of the Court of Appeal, and I adjourned the trial until the 2nd Tuesday 
of February, 1914, and admitted the accused to bail.

The question reserved is: “Did the omission by the justice of the 
peace to address the prisoner as required by sec. 984, sub-sec. 2 of the 
Criminal ('ode, make the commitment by the justice of the pence void 
and illegal and prevent me from trying the accused upon the charge for 
which he was so committed?"

8. Jinks, K.C., Deputy Attorney-General, for the Crown.
J. W. Marge son, for the prisoner.
Graham, E.J. :—In my opinion, the learned County Court 

Judge should have proceeded with the trial, and this case has 
come before us prematurely without a trial or a judgment one 
way or the other as to the guilt of the prisoner. The reserved 
ease must therefore be quashed and the record returned so that 
the learned Judge may proceed with the trial on the date to 
which he adjourned it.

Perhaps one ought not to deal with the main ease under the 
circumstances, but in my opinion the omission of the justice of 
the peace, on the preliminary examination, to put the usual 
question, with the caution to the prisoner, under see. 684 of the 
Criminal Code, after the depositions have been read over should 
not r«*sult in his a< when lie comes to be tried in the
Court above.

Whatever the penalty may be for such an omission—it may 
lx? that without the statutory caution if the defendant luul 
made any statement that statement could not he used against 
him—but he certainly is not to go forever free because the 
magistrate omitted to put any question or obtain any answer.

The Judge should not have given effect to the objection.
The other members of the Court concurred in quashing the 

case, on the ground that it was prematurely stated and were 
of the opinion that there was no merit in the objection and that 
the Judge should proceed with the trial on the day to which it 
was adjourned.

Case quashed.

27



15 D.L.R.] Eastern Trust Co. v. Maritime Co.

EASTERN TRUST CO v. MARITIME TELEGRAPH ETC. CO. Ltd.
Nora Scotia Supreme ('unit, Urysdale, ./, January 10, 1014.

1. Trusts (I iff1'—50)—Trustees ok uoxu ihhiil—Orhiixatim. hi m

N. S.

S.C.
1014

'I lif court may determine n|><m an originating Himinion* the ques- 
tion whether the trustee of a liond issue may lawfully certify ami 
deliver certain bonds to the issuing company under a stipulation in 
the trust deed for delivery to the latter on its acquiring additional 
property of lamds up to a declared percentage of the value of such 
additional properly as shewn hv a resolution of the directors of the 
issuing company.

Originatin'» nuiiiiiioiih l»y a trust company for a ,jml vial <li- statement 
rvetion as to whether it might lawfully and properly certify ami 
deliver certain bonds to the issuing company under the terms 
of the trust deed.

By the Act of incorporation of the Maritime Telegraph and 
Telephone Co., Ltd., the company was authorized to seeure its 
bonds by a mortgage or deed of trust of all or any portion of 
its property, real, personal or mixed.

In pursuanee of such authorization a mortgage was executed 
to the Eastern Trust Co., which provided, among other things, 
that the Trust Co. should certify and deliver to the president 
and secretary of the Maritime Co. bonds to such amount as the 
directors of the company should, by resolution, declare were 
needed for the acquisition of additional properties, provided the 
directors, by resolution, declared that the value of the pro
perties to be acquired was twice as great as the amount of 
bonds asked for.

The directors passed a resolution declaring that bonds to 
the amount of $3:1,000 were needed for the acquisition of addi
tional properties which had been at Amherst, N.S..
since July 1, 1911, stating in detail the properties referred to, 
consisting of lands, buildings, switchboards, underground con
duits, cables, poles, lines, wires, etc., of the value of $tifi,44H.47.
And, further, that the sum of $18,000 in bonds was required for 
the acquisition of additional properties of a like character to 
be acquired during the year 1914, at Sydney Mines, Halifax, 
and other plaei-s of the value of $30,004.94.

On the application of the Trust Co., an originating sum
mons was taken out to determine, among other things, whether 
the trustee might lawfully and properly certify ami deliver 
bonds in accordance with the requirements of the company as 
expressed in the resolution of directors.

T. 8. Rogers, K.C., for the Trust Company.
//. Mellish, K.C., and W. II. Covert, K.C., for the mortgagors.
Dkykdalk, J.:—I would answer the first question herein in 

the affirmative.

0691
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property is in the meantime settled for by borrowed money. 
The acquisition of this property is. 1 think, clearly of the class 
conte by the trust deed, and the present position of
the title docs not in my opinion prevent an issue of bonds for 
its complete acquisition by the company.

The other property mentioned in the resolution is of the
Drysdele. J. class contemplated, and 1 am of opinion that the resolution is 

binding and conclusive on the trustees for the purposes of issue.

Order accordingly.

ALTA. INTERNATIONAL HARVESTER CO OF CANADA v. MAXWELL

S. C.
1914

Alberta Supreme Court. Walsh, ./, February 7, 1914.
1. Bills and notes ($ I A—4)—Form—Lien notes on conditional sales. 

So-oalled promissory or lien notes incorporating conditional sale 
agreements are not promissory notes within the meaning of the Bills 
of Exchange Act.

|bouillait V. Aulen, 12 D.L.R. 190. applied.|

Statement Action on lien notes.
Judgment was given for the plaintiff in part only.
If. /'. 0. Savary, for the plaintiff.
Harvey. for the defendant.

Walsh. J. :—1 am at a loss to understand from the defen
dant’s material what defence it really is that he wants to set 
up. It may he one of two things. It may he his contention 
that by agreement with the plaintiff, the time for the payment 
of his liability upon the overdue promissory notes or conditional 
sale agreements, whichever they may be, xvas extended. His 
affidavit falls very far short of proving any such agreement. 
It amounts to nothing more than this: that he signed a certain 
acknowledgment of his liability to the plaintiff upon the under
standing that if he did so and waived all rights to any counter
claim or set-off that he might have against the plaintiff, he 
would not he sued until he could procure an advance from the 
bank or until In* had an opportunity to realize upon some of his 
property without sacrificing it. I do not think that any such 
vague and shadowy a thing as that, especially in the absence of 
any writing on tin* part of the plaintiff, could by any possibility 
he twisted into a defence to the action.

The other suggested answer to this motion is a counterclaim 
for damages for breach of warranty of a gasoline tractor for 
the purchase price of which the plaintiff's claim here sued upon

0655
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is in part made up. There is absolutely nothing in the defen
dant’s material to indicate the amount of his counterclaim and 
in view of the fact that eleven days before this action was com
menced, he signed a document acknowledging that he had “no 
off-sets or counterclaims of any kind” against the company 
and that “the machinery for which these notes were given has 
been perfectly satisfactory to me and all warranties have been 
fulfilled in every respect.” 1 may perhaps be allowed to say 
that I doubt the bona fidrs of his counterclaim. This counter
claim would arise out of that part of the plaintiff’s claim which 
it alleges that it acquired from the International Harvester Co. 
of America, and in view of the disposition which I intend mak
ing of that part of the plaintiff’s claim, no injustice will be done 
the defendant if I refuse to give effect on this application to 
his contention with respect to the counterclaim. It is quite 
true that when a bond fuh counterclaim is set up arising out of 
the subject-matter of the action, unconditional leave to defend 
may properly be given, but I think the facts to which I have 
adverted, afford sufficient reasons for refusing that leave here.

The plaintiff’s claim under pars. 2 to 15, both inclusive, of 
the amended statement of claim is upon what the plaintiff calls 
“promissory or lien notes” made by the defendant to the In
ternational Harvester Co. of America and assigned by it in 
writing to the plaintiff, which is the International Harvester 
Co. of Canada, notice of this assignment to the defendant being 
alleged. These documents are before me. Even if they are 
promissory notes (which, under Douglas v. Autcn, 12 D.L.IÎ. 
196, they clearly are not), they are not endorsed by the payee, 
and they arc payable to order. If they are not promissory 
notes, there is not a particle of proof of an assignment of them 
in writing or otherwise from the International Harvester Co. of 
America to the plaintiff or of notice of any such assignment to the 
defendant. Upon tile material before me. therefore, it is impos
sible for me to say that the plaintiff has a right of action against 
the defendant in respect of these causes of action. 1 must, there
fore, dismiss its application to that extent. It is partly for this 
reason that I have not given effect on this application to the 
defendant’s contention with respect to his counterclaim. The 
plaintiff may apply again upon proper material for judgment 
upon these counts, but it must do so dr novo and at its own 
expense.

The plaintiff's claim under pars. 16 to 21, both inclusive, is 
upon “promissory or lien notes” made to itself, and for its 
claims under these paragraph* it is entitled to judgment. The 
order will go. therefore, striking out the defence to pars. 16 
to 21, both inclusive, and allowing the plaintiff’ to enter up final 
judgment against the defendant for the amounts due under 
the same as therein alleged.

ALTA
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ALTA. Î think that the taxation of costs might stand until the
sic!
1914

other part of the action is finally disposed of and there is there
fore no order as to costa at present. These will he dealt with by
the Judge who finally disposes of the rest of the action.

Order accordingly.

B. C. THOMSON v. COLUMBIA COAST MISSION

sTc!
1914

llritish Columbia Nupremc Court. Trial before Macilonahl, J.
January 5, 1914.

1. Hospitals (|I—4)—Liability fob neolioexce—Medical svpebin-
TKXDEXT—WboXG DIAGNOSIS.

Where a workman paya a monthly «uni out of hi* wages to an 
institution in order to secure hospital treatment and medical atten
tion. a contract is created and an action for damages for negligence 
will lie against the institution a* well as the medieal attendant where 
the workman has occasion to use the hospital and receives unskilful 
treatment amounting to malpractice whereby he suffers injury.

[llillirr V. fit. Itartholomcw's Hospital, f 1000] 2 K.B. 820; and 
Evan* v. Liverpool Corporation, 119001 1 K.B. 100. distinguished.]

Statement Action againnt the Columbia Coast Mission aud one Tidey, 
medieal superintendent of a hospital, to recover damages for 
negligent and unskilful medieal services.

Judgment was given for the plaintiff.
Woodworth, for plaintiff.
Kitto, for defendant Columbia Coast Mission.
Joseph Martin, K.C., for defendant Tidey.

Mai donâld, J. Macdonald, J.:—IMaintitf was in the employ of Hastings 
Sawmill Company at Rock Bay. British Columbia, and as such 
employee, for a considerable period paid a monthly fee of one 
dollar to the defendant Columbia Coast Mission in order to 
secure hospital treatment and medical attendance at the Rock 
Bay Hospital, in the event of his illness. In the month of Nov
ember, 1912, plaintiff went to such hospital for treatment and 
the defendant Tidey, as superintendent in charge of the hos
pital, diagnosed his complaint as rheumatism in the shoulder 
and treated him accordingly. Subsequently, plaintiff, not im
proving in health, entered the Vancouver General Hospital, ami 
it was found he was suffering from a dislocated shoulder; but 
that, on account of his advanced age and the length of time 
since the accident, it would In» dangerous for him to undergo an 
operation. He thus remained seriously injured.

Action was brought for negligence against the defendant 
Columbia ('oast Mission and also the superintendent of the hos
pital. At the trial the jury found negligence on the part of de
fendant Tidey. and assessed damages at ♦1,000. The Columbia
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Coast Mission contend that this finding docs not render them 
liable and seek to escape liability for the negligence of their 
superintendent on the strength of the authorities referred to in 
Ilalshury’s Laws of England, vol. 20, p. 334. Counsel for this 
defendant expressly declined to contend that his clients had any 
special privilege or escape from liability on the ground that it 
was a publie body or charitable institution. He took the posi
tion that the matter was governed by contract and that the auth
orities referred to were binding under the facts of this ease. 
He shortly put his position that workmen have to run the risk 
that the physician (if competent) may make a mistake and the 
hospital ought not to be held liable for such neglect. The eases 
specially relied upon by the defendant arc Ilillin■ v. St. liar- 
tholomrw’s Hospital, f1909| 2 K.It. 820: and Evans v. Liver- 
pool Corporation, 119061 1 K.It. 160. These decisions on first 
consideration would appear to support defendant’s contention, 
but the manner in which hospitals arc conducted in England, 
and the circumstances surrounding these cases, to my mind, dis
tinguish them from the present case. It is to be noted that in 
Hillicr v. St. Bartholomew, the examination of the plaintiff was 
undertaken by the hospital gratuitously and conducted by a 
consulting surgeon attached to the hospital, without charge. 
In Evans v. Liverpool, action was brought not as arising under 
a contract for services hut through the alleged neglect of a 
visiting physician who discharged an inmate from the hospital 
while still in an infectious condition and thus communicated 
disease to his father, the plaintiff.

Farwell. L.J., in the Hillicr cas.-, f!909| 2 K.B., at 825. 
states •

It i* now settled that a public Iwdy i* liable for the negligence of its 
servants in the same way as private individuals would In* liable under 
similar circumstances, notwithstanding that it. is acting in the perform
ance of public duties like a local Isiard of health, or eleemosynary and 
charitable functions like a public hospital.

He also discusses the question as to whether the |H*rsons, 
actually guilty of the negligence, were the servants of the hos 
pital so as to create responsibility and, in otherwise deciding, 
refers with approval to the judgment of the Chief Justice in 
(Jlavin v. Ilhode Island Hospital, 34 Am. Hep. 675, at. 679.

Reference to Am. and Eng. Encyc. of Law. vol. 15, p. 763, 
shews that the decision in this case must have been in favour of 
the plaintiff as the legislature of Rhode Island subsequently 
passed an Act exempting hospitals incorporated by the legis
lature, which were- sustained by charitable contributions or en
dowments, from liability for neglect on the part of its phy
sicians and surgeons in the care or treatment of patients.

It is admitted that the action of the plaintiff herein is based 
42—15 D.I..R.

s.c.
11)14

Columbia

Mission.



658 Dominion Law Reports. 115 D.L.R.

B. C.

s.c.
1014

Thomson 

Columbia 

Mission. 

Mat'd<m*l<1, .1.

on contract, still that the statement of Farwell, #1.. in the Hillin' 
case, at p. 826, that the only duty undertaken by the defend
ants is to use due care and skill in selecting their medical staff, 
relieved the defendant from liability. To appreciate the appli
cation of this citation, the quotation from (Jlavin v. Rhode 
Island Hospital, which it follows, should be considered. There 
it was pointed out that the relation of master and servant 
would not, under a suppositious case, he established between a 
party out of charity calling in a physician to attend his sick 
neighbour, and such physician.

So there is no siieli relation (of muster ami servant) between the cor- 
|s>ration ami the physicians ami surgeons who give their services at the 
hospital. It is true the eor|a>ration has power to dismiss them, hut it has 
this power not Isrause they are its servants hut because of its control of 
the hospital where their services are rendered.

A comparison of the facts referred to in that ease with those 
pertaining to the present action shews a wide difference. De
fendant Tidev was the servant of his co-defendant and sub
ject to dismissal. The plaintiff in common with other workmen 
was required each month to pay one dollar to the hospital auth
orities. He surely had a right to expect, in the event of sick 
ness, reasonable and proper care and treatment in return for his 
payments. Carried to its logical conclusion, if the contention of 
the defendant, the Columbia Coast Mission, be correct, it would 
mean that carelessness on the part of competent physicians 
might not only incur no liability upon the hospital, but it would 
apply to nurses in attendance and other matters pertaining to 
treatment of the patient. Plaintiff differed from patients in 
Knglaml who might make a choice of the institution where they 
would be treated, as lie must either apply for treatment to the 
Rock Kay Hospital or forfeit any benefit from the moneys al
ready paid for that purpose. The ec practice of
monthly payments for hospital and medical treatment is gen
eral throughout the province, and it is unreasonable to suppose 
that in the event of want of care in such medical attendance tin- 
work man can only seek redress from the careless physician who 
may not be financially responsible, and concerning whose ap
pointment or dismissal they have no voice. In conclusion, I 
feel that the circumstances under which this plaintiff was treated 
by the defendant. Columbia Mission, differed so materially from 
the facts in the cases relied upon, that, in my opinion, neither 
of the defendants should he relieved from liability.

There will be judgment aceon" y for the plaintiff with 
costs.

Judgment for plaint iff.

8
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FORDHAM v. HALL

Hritish Columbia Court of Appral, Manlonalil, C.J.A., Irving, (lalliher, 
ami Mrl^iillips, .1.1.A. January 14, 1014.

I. Aitkai. (8 IV I)—125)—Motion to ami no own non ok appeal.
A motion to miivml tin- grounds of u|»|m-uI may In- denied where 

tin* ap|M»llant'n eaiu* is without merit ; flu- court not living Ixnmd to 
assist an appellant to enforce what may Ik- his strict legal right by 
granting him an indulgence such as an amendment if his case is 
against equity.

Motion to amend tin* ground of an appeal to tin* Court of 
Appeal.

The motion was denied.
Joseph Martin, K.C.. for tin* appellant.
Itodwill, K.C.. contra.
Macdonald, f .J.A. :—I do not think we should grant this 

motion. It is quite apparent front what has been said that 
there is absolutely no merit in the appellant’s case. lie is com
ing here to insist upon his legal rights. We cannot help that. 
But when we are asked to grant an amendment to his ground 
of appeal we can object and say that we will not assist an ap
peal which, although it may be good in law, is without equity.

Irvinu, J.A. : I agree.
(lAM.lllKR, J.A. I agree.
McPillLMi’s, J.A.:—My view is this—that the Court of ap

peal are not constrained or affected in the slightest degree by 
the points taken. We have the same powers as the Court of 
Appeal in England, where no grounds of appeal need be given 
at all. And if later on in this appeal, it should appear to this 
Court that there are grounds not taken upon which the appeal 
should proceed, we have the right to consider them. Therefore, 
if this point becomes pertinent, we can take it. and give effect 
to it. Whatever may be the grounds of appeal, the Court will 
endeavour to determine the matter without a new trial.

Macdonald, C.4.A. :—We arc not bound by the English 
rub's but by our own rules. The rules require that tin* grounds 
of appeal shall la* stated in the notice. There is power, of 
course, in the Court to allow an amendment of the grounds— 

.to allow the grounds to Is* added to. In some eases it may be 
just and right that the power should lie exercised, but I cannot 
suliaerihe to what my learned brother suggests. The amend
ment should be refused.

McPhillipn, J.A.:—I will only state, and this is my own 
view, that our powers are equally extensive as those conferred 
on the Court of Appeal for England : see or. 58, r. 4.
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Mardoneld, J.

Martin, K.C. :—My Lords, of course the Court is against 
me, but this is the reading of the rule : “Providing that the 
Court shall not refuse to consider the grounds of the appeal.” 
They are hound to consider.

Macdonald, C.J.A. :—There is no doubt the Court will al
ways consider any ground that we want to consider, but here it 
is admitted there is no equity. If the appellants arc entitled to 
proceed at all it is by reason of their legal rights without an 
iota of equity on their side. In such case while the Court is 
bound to give them their legal rights, they are not bound to 
give them any indulgence.

Motion (levied.

NELSON v. CHARLESON.
Itritish Columbia Supreme Court. Trial before Macdonald, J. 

January 8, 1914.

1. Vendor and pvbciianbb ( $ III—38)— Rights or parties — Title —
Notice of defects.

A purchaser of real estate with notice that his grantor though 
holding a registered conveyance absolute in form holds it in fact only 
as security, takes by the conveyance only the rights of a mortgagee 
in possession and is subject, on the death of the grantor, to be re
deemed within the statutory period by the latter's heirs who have not 
concurred in the sale.

2. Vendor and purchaser Ht 1 ('—10)—Rioiits and i.iaihi ities of par
ties—Defective title—Mistake.

A purchaser of real estate who accepts the title thereto through a 
misapprehension of law as to its validity, is afforded no ground of 
relief in consequence.

\Smith v. ItonniHteel, 13 fir. (Ont.) 29. followed.)

Trial of action to declare that a conveyance absolute in form 
had been executed by way of security only, and for redemption 
against a transferee with notice.

Judgment was given for the plaintiffs.
E. A. Lucas, for plaintiff's.
I). Armour, for defendant Charlcson.
S. S. Taylor, K.O., for defendant Ballinger.

Macdonald, J. :—Plaintiff's allege that a conveyance in fee 
of lot 7, block 50, sub-division of district lot 182, group 1, city 
of Vancouver, executed by Margaret Nelson to the defendant 
C’harleson on April 5, 1002, was simply given to him by way of 
additional security for a loan of $400 represented by a mortgage 
dated April 4, 1902. They contend that the defendant Ballin
ger, on October 27, 1903, purchased the property with full know
ledge and actual notice that the ownership of the property was
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not vested in Charleson, but had reverted to the plaint ill's as 
heirs-at-law of Margaret Nelson.

Margaret Nelson died on October 21, 1902, leaving as heirs- 
at-law the plaintiffs, all of whom are of age, except Teresa Nel
son. Amendment was allowed at the trial so that the pleadings 
conformed with the evidence as to certain of the children being 
now of age. Plaintiffs do not seek any redress against Charleson 
hut ask for redemption as against Ballinger. Subsequent to 
the death of his wife, the plaintiff August Nelson endeavoured 
to sell the property, hut the then condition of the real estate 
market in Vancouver was not favourable to a sale, and eventu
ally Charleson pressed for payment of his mortgage. Having 
received an offer for the purchase of the property he submitted 
it to Nelson who was then living at Eagle Harbour, B.C. Nelson 
came to Vancouver, and after negotiating with Ballinger a pur
chase price of $1,200 was agreed upon. The parties met in 
Charleson’s office and a conveyance was executed by Charleson 
to Ballinger. This was done with the full knowledge, consent 
and approval of the plaintiff August Nelson, who received for 
his own use and benefit $216 as part of the purchase price. Ex
amination of the registry offiee at that time would have shewn 
that Margaret Nelson was the registered owner of the property 
subject to two mortgages executed by her and to a charge created 
by an application made on November 25, 1903, to register the 
conveyance from Margaret Nelson to Charleson. It would ap
pear that while Charh-son thought it advisable to register the 
mortgage for $400 immediately after the execution thereof, he 
did not apply to register the deed taken as further security un
til some time after the death of Margaret Nelson, viz., on Nov
ember 25. 1903. Charleson having acted as a broker in connec
tion with the sale of the property to Ballinger, and having tin- 
conveyance from Margaret Nelson, in order to complete the 
transaction, an application was made to register his title to 
the property, and a conveyance made by him to Ballinger. This 
latter conveyance is dated Octols-r 27, 1903. Application was 
made to register on November 12, 1903, ami registration wits 
completed on November 25, 1903. At the same time discharges 
of the mortgages given by Margaret Nelson to Luff and Charle
son were also registered on application of the defendant Ballin
ger. In his statement of defence, Charleson alleges that the 
plaintiff August Nelson was appointed administrator of the 
estate of Margaret Nelson and that he, Charleson, in good faith 
and in consideration of the payment of the said mortgages, exe
cuted the deed to the property. He further alleges that both 
August Nelson and Ballinger were well aware that he was only 
the mortgagee of the property. Ballinger produced a certificate 
of title (absolute) and seeks the protection of the statute, also 
contending that lie became the purchaser of the property for

B. C.
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Charleson.
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B. C. value without notice. The conveyance of Margaret Nelson to
8.C.
1914

(’harleson is absolu te in form, and, coupled with registration, the 
onus rests upon the plaintiffs to shew that Ballinger purchased

Chaklehon.

the property with express or actual notice that ('harleson was 
simply holding the property as security and was not the real 
owner thereof. In closing the transaction of purchase Ballinger

Macdonald. J. i 8. (). Richards, since deceased, to examine the title.
The registry office was open to the inspection of such solicitor 
and whether he fell into the error that was prevalent in the mind 
of ('harleson, that August Nelson as administrator had power to 
sell the property or instruct ('harleson to utilize the conveyance 
lie had received from Margaret Nelson, it is impossible to say. 
If this misapprehension as to the power of an administrator 
occurred, such error, being a matter of law. is not capable of re
lief. A similar situation was discussed in Smith v. Iionnistrel, 
VI Grant (Ont.) 29. Perusal of the application to register 
signed hv Ballinger would certainly put the solicitor on en
quiry as to the state of the title and as to the different mort
gage on the property. There are also among the title deeds 
produced two discharges from ('harleson to Ballinger shewing 
payment by liim of mortgages made by Margaret Nelson in 
favour of Maria Luff for $475, assigned to ('harle
son, and another mortgage of $400 by Margaret Nelson in favour 
of ('harleson direct. Both these discharges appear to be in the 
same handwriting and bear the same date as the deed from 
('harleson to Ballinger. Aside, however, from whatever notice 
might have been afforded by the registry office, ('harleson, in 
support of the allegations in his defence, gave evidence that he 
only held the property as security and that Ballinger knew this, 
both from August Nelson and himself, ('harleson could not 
sell as mortgagee, but stated that as August Nelson was the ad
ministrator of the estate, he felt justified in carrying out his 
request. Ballinger contradicted the statements of ('harleson 
and asserted that he had no knowledge of the title except that lie 
asked ('harleson “if lie had the title.” Ballinger thought 
August Nelson was the owner of the property and lie negotiated 
with him. although lie states he paid the purchase price to 
('harleson and left with Richards the matter of the examina
tion of the title. He. doubtless, was satisfied at the time that he 
was obtaining a good title to the property. 1 have considered 
the risk attendant upon the recollection of what took place so 
many years ago. and. while the onus of satisfying me as to 
notice rests upon the plaintiffs in this action, I accept the state
ment of Charlcson as contained in his evidence and am satisfied 
that lie informed Ballinger that he was not the owner of the 
property, but only lield the same as security. If ('harleson had 
at any time asserted that lie was the owner of the property or 
purported to act as such. 1 might have had more hesitation in
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coming to this conclusion. On the contrary, liis conduct and 
correspondence shew consideration for the owners of the equity, 
and final settlement of the price having been arranged be
tween Ballinger and August Nelson. If he were interested, 
otherwise than as a mortgagee, it would he unreasonable to as
sume that he would allow Nelson to determine this important 
feature in the sale of any property. Information as to the ex
tent of this security could he obtained by Ballinger or his solici
tor from the registry office, if not afforded by Charleson. Bal 
linger thus became (except as to the amount paid in excess of 
the security) as to the owners of the equity of redemption only 
the assignee of Charleson and obtained by his purchase the 
rights possessed by him. The actions of August Nelson could 
not defeat the claims of the heir-at-law of Margaret Nelson.

It is contended that the plaintiffs’ rights were barred through 
laches and estoppel. It is true there has been a considerable 
lapse of time since Ballinger went into possession of the pro
perty, but I do not consider that, as against the heirs-at-law of 
Margaret Nelson, this delay will operate as a bar to the right of 
redemption. As to estoppel, I do not think this principle should 
in any way operate against the plaintiffs, except tin* plaintiff 
August Nelson. He actively assisted in bringing about the sale 
and received for his own use an amount in excess of the sum 
«lue upon tin- mortgages, and. in applying the equitable r«*li«*f 
of redemption. I am of opinion that lie shouhl be precluded 
from obtaining recovery of the property or any interest there
in. In the ordinary course lie would be entitled to a life in
ti-rest in one-third of tin* estate of his deceased wife. The 
amount received, in my opinion, would, at the time, readily 
have 1mh‘1i accepted by him as his share or interest in the pro
perty.

I find that the interest of the defendant Ballinger is only 
such interest as Charleson would have acquired as a mortgagee 
in possession, and that, except as to the excess over the amount 
of the mortgages paid by him, there should he the usual judg
ment for redemption and that such relief be granted to the 
plaintiffs other than the plaintiff August Nelson. As to the 
interest of the plaintiff' August Nelson in the property, it shouhl 
lie declared that the defendant Ballinger became entitled there
to and this shouhl be taken into account in determining rents 
and profits.

I reserve the question of costs as between the plaintiff's and 
the defendant Ballinger until the report resulting from the 
taking of acccounts is considered and dealt with.

The action shouhl be dismissed ns against the ilefemlant 
Charleson with costs

B. C.
S. C.
1914
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Judgment for plaintiffs.
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ALTA. REX v. POPE.

8. C.
1914

.1 Iberia Supreme Court, llarvey, C.J., Scott, Stuart. and Reck, JJ.
January 10, 1014.

1. CRIMINAL LAW ( # II G—81)—VARIOUS OFFENCES FOUNDED ON ONE ACT—
A l'TREFOIN CONVICT.

A plea of autrefois convict Imued on a conviction on summary trial 
by magistrates for theft of a cheque for $10 enclosed in a post letter 
is not sustainable as against subsequent charges of having stolen other 
letters which at the time of the taking by the accused mail clerk 
were tied together and with a "letter bill” comprised the bundle of 
registered mail which the accused mail clerk had thrown into his own 
valise with intent to misappropriate the contents.

fit. v. Weiss, 13 D.L.R. 16«. 21 Can. Cr. Cas. 438; The King v. 
(Juinn, 10 Can. Cr. Cas. 412: and It. v. Miles. 24 Q.R.l). 423, referred 
t" 1

2. Criminal law i# 11 A—19)—Nummary trial—Powers of two jus
ticks—Theft under $10—Part of larger theft.

The theft of a bundle of tied letters by one act is a single offence, 
and where it appears by the evidence on the summary trial Iwfore two 
justices exercising the limited jurisdiction of sec. 773 of the Criminal 
Code, 1900, as to theft not exceeding $10, that the cheque for $10, as 
to which alone the charge was laid before the magistrates, was the 
enclosure in one letter of the bundle stolen by the one act and 
that the value of the enclosure in the entire bundle of registered let
ters was more than $10, the justices have no jurisdiction to proceed 
further with a summary trial, but should proceed only with a pre
liminary inquiry and committal of the accused for trial liefore a court 
of competent jurisdiction.

3. Criminal law 16 110—70)—Ren judicata in criminal matters—
Prior conviction.

Any question of res judicata under Cr. Code sec. 15, in favour of the 
accused, liecause of a prior conviction and not covered by a plea of 
autrefois convict will Ik* barred by a plea of guilty entered for the ac
cused after the dismissal of the plea of autrefois convict. (Dic
tum per Harvey. C.J.)

Statement Crown case reserved by Simmons. J., on a conviction against 
a mail clerk for theft of post letters.

The conviction was affirmed.
W. A. Brgg, K.C., for the Crown.
(\ S. BUttuhard, for the defendant.

Harvey, C.J. :—The offence of which the accused was con
victed is one for which, under sections 773 (a) and 780, the 
maximum imprisonment is six months, and for which a sen
tence of three months was given. The serious charges to which 
that conviction is desired to he set up as a bar and to which the 
prisoner has pleaded guilty are ones for which, under secs. 364', 
the minimum term of imprisonment is three years.

It must strike one as an absolute travesty of justice to permit 
such a consequence as that, however much the purpose of the 
first prosecution might he deprecated. Nevertheless, the Courts 
must administer the law. and, if the proper administration of
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the law causes such a consequence, it is the law that is to blame 
and not the Courts. A Judge, however, will naturally hesitate 
to conclude that the law does make such a consequence neces
sary unless it is clear and plain.

In my opinion, the law does not require such a consequence 
here. The reserved case shews that the prisoner raised the special 
plea of autrefois convict, and that the evidence taken on the 
trial of that plea shewed that the .$10 cheque, of the theft of 
which he had been convicted by the two .justices, was enclosed in 
one of the letters forming part of the package stolen by the 
accused in one parcel. The trial Judge allowed the plea in 
respect of the charge of theft of the contents of the letters, but 
declined to allow it in respect of the other charges of stealing 
the various post letters.

In Rex v. Weiss (1913), 13 D.L.R. 166, at 167, 21 Can. Cr. 
Cas. 438, at 440, 25 W.L.R. 286, my brother Beck states :—

There in u very antiafactorv epitome of the law relating to plena of 
autrefois convict and autrefois acquit in Hroom’a Legal Maxima ( 8th «•<!.), 
pp. ‘27il et *#</. I lie Criminal ( ode also deal-* with these plena in seen. 
906 ct scq.

Ah to the allied defence of res judicata when the same facta constitute 
several offences, in regard to which I was referred to The King v. Quinn. 
10 ('an. Cr. ('as. 412, and the English decisions there cited, it seems to 
me that the doctrine to its full extent is now emliodied in the Criminal 
Code, sec. 16.

Without an opportunity to examine carefully the history of 
the criminal law, my view would be as expressed by my brother 
Beck, but it is not necessary to determine whether a defence of 
res judicata can be raised in any other way than by a plea of 
autrefois acquit or autre fins convict, because in the present case 
it was raised by the plea of autrefois convict, and if there were 
a right to raise it on the general plea, it is decided against the 
accused here for he pleaded guilty.

Sec. 605 provides that there shall be no special pleas ex
cept “autrefois acquit,” “autrefois convict“pardon” and 
the pleas in libel eases. The plea in this ease must, therefore, 
be treated as a plea under the provisions of the Code.

Sec. 907 provides that in order for the plea of autrefois 
acquit or autrefois convict to be a discharge it must appear 
flint the matter in which the accused was given in charge on the former 
trial is the same in whole or in part as that in which it ia proponed to 
give him in charge and that he might, in the former trial, if all proper 
amend nient» hud been made, have lieen convicted of all the offences of 
which he may he convicted on the count or counts to which such plea is 
pleaded.

Sub-section 2 provides that if it is a discharge of some, but 
not all the counts, the accused shall plead over to those of which 
it is not a discharge.

8. C. 
1914
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ALTA. Now, it is apparent that tin* first part of tin* provision is
s. a
U>14

wide enough to cover this case, but it is also quite clear that the 
ease cannot fall within the second part for by no process of

Rex
amendment before the justices could they have convicted him of 
the charges of stealing post letters, etc., with which he is now 
charged.

HnrTpy. C.J. Sec. 909 goes somewhat further than sec. 907 by providing 
that an acquittal or conviction on indictment shall he a bar 
to an indictment merely adding inti1 or aggravation except
in the case of murder or manslaughter. The present case, of 
course, cannot fall within that ease, and it is somewhat signifi
cant that that section would not permit an acquittal or convic
tion made otherwise than on indictment to he set up as a bar to a 
charge including the added circumstances.

There are no other provisions of the <Jode dealing with the 
plea and 1 feel, no doubt, therefore that the learned trial Judge 
was correct in Ivis ruling and the conviction should therefore 
lie affirmed.

Hcolt.J. Scott, J., concurred with Beck, J.

Stuart, J.:—This is a case reserved for the opinion of this 
Court by lion. Mr. Justice Simmons.

The accused was a railway mail clerk in the employ of the 
Dominion Government on the Crow's Nest Branch of the Can
adian Pacific Railway. On June 28, 1918, lie was on duty on 
the train running from Diamond City to Lethbridge. At the 
former place a mail hag wa put upon the train which contained 
within it another hag intended for registered mail. Within 
the latter hag was a package of registered mail containing four 
registered letters. A document called the “letter bill” was 
wrapped around these four letters and then the whole was 
securely and firmly tied by a string passed three or four times 
around the package. The accused, whose duty it was to open 
the hag. did so. and instead of handing the paekage to the chief 
clerk, to whom lie was assistant, as it was his duty to do, threw 
it into his own valise with tin- intention of stealing it and he did 
in fact thereby steal the package.

Subsequently In- was arrested and committed for trial, upon 
the charge of stealing the four post letters, by Mr. Kealy, the 
police magistrate at Medicine Hat. Before the accused was 
arraigned at the assizes on this charge, lie was taken again be
fore Mr. Kealy and a Mr. Khocbotham, a justice of the peace, 
ami was charged and convicted by the two justices of stealing 
a cheque for ten dollars, which was one of the documents con
tained in one of the letters composing the paekage already re
ferred to and he was sentenced to three months’ imprisonment 
with hard labour.

0
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When tin* accused was hrouglit before the Court for trial 
under his previous t , a charge containing eight
counts was laid against him. The first three counts were for 
stealing three separate post letters, the property of the Post- 
liiaster-Oeneral, containing respectively the sums of $1,0(H». 
$300 and $4f>. The next three counts were for stealing the same 
three sums of money without reference to the letters containing 
them, the property being again laid in the Postmaster-General. 
The seventh count was for unlawfully converting to his own use 
a certain portion of the public moneys entrusted to him for 
transfer, to wit, the sum of $872.70, which apparently was the 
amount of cash contained in the various letters not recovered 
from the accused. The eighth count was for stealing tin* full 
sum of $1,045.

Upon his arraignment, the accused pleaded autn fois convict 
and gave, by the verbal testimony of Mr. Kealy. evidence of his 
trial and conviction before him and Shoebotham upon the 
charge of stealing the ten dollar cheque. There was no question 
about the identity of the accused or about the fact that the 
ten dollar cheque was contained in tin* package in question.

It does not appear from the case that a verdict was taken 
from the jury upon the plea of autn fois convict. There being 
no about the facts, it was apparently treated entirely
as a question of law for the Judge to declare, a procedure called, 
in older days, demurrer ore tenus. He decided against the ac
cused in respect of counts one to seven, and in his favour on 
count eight. The accused then pleaded guilty on the first six 
counts and not guilty on tin* seventh. No trial took place on 
the seventh count and sentence was reserved in respect of the 
other charges.

We are met here with some very technical questions in the 
law of previous convictions and acquittals. At common law. 
the crime for theft was a felony, and. no matter how small the 
value of the article alleged to have been stolen, a charge of that 
crime could only In* tried by a jury at the assizes. By statute, 
a limited jurisdiction has been given to police magistrates or 
two justices of tin* peace to try certain offences otherwise only 
triable by indictment. Among these is theft, but tin* absolute 
jurisdiction of tin* magistrates is confined to the case when* the 
value of the property stolen does not. in the judgment of the 
magistrates, exceed ten dollars. We have then this situation 
before us. A man. by what is tieyond question only one physical 
act, takes from a mail bag a compact parcel composed of a num
ber of registered post letters securely and strongly tied together 
and in so doing steals it and them. lie is arrested and charged 
with the theft and committed for trial by a justice of the peace. 
Then In* is brought again the same day before the same justice

ALTA.
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ALTA. of the peace and another, so as to constitute a Court under the
R. C.
lt>!4

summary trials part of the Criminal Code, and charged with 
stealing one of the smaller articles contained in one of the let

Ukx
tors in the package whose value obviously did not exceed ten 
dollars, and the property in which is stated to he in a private 
individual, lie is tried, convicted and sentenced to three
months’ imprisonment. The question is whether, such a convic
tion having been lawfully . he can thereafter he tried at
the assizes on a number of different counts alleging the theft of 
three other post letters < 1 in the same package taken by
the same act at the same moment the property in which is laid 
in the Post mast er-d encrai.

In considering the question one is naturally led to look at 
such provisions of the Criminal Code as may throw light upon 
it. For this reason 1 have examined carefully what is said in 
sec. DOT. which reads as follows : —

Oil tin1 trial of an i**ue mi a plea of an hr foin an/ail nr autrrfoin run 
rict to any count or count*, if it appear* that tin* matter on which the 
accuwil wmh given in charge on the former trial i* the name in whole or 
in part a* that on which it i* proponed to give him in charge, and that he 
might on the former trial, if all proper amendment* had Insmi made which 
might then have been made, have hern convicted of all the olfence* of which 
lie may la* convicted on the count or count* to which miicIi plea i* pleaded, 
the Court *hall give judgment that he In- di*eharged from hiicIi count or

2. If it appear that the aecuwd might on the former trial have hceu 
convicted of any olfcnce of which lie might In* convicted on the count or 
count* to which miicIi plea i* pleaded. Imt that lie may In* convicted on anv 
"iieli count or count* of name olîenee or olfencc* of which he could not have 
1*1*11 convicted on the former trial, the Court *hall direct that lie nIiiiII not 
In* convicted on any *ueh count or count* of any olfence of which lie might 
have l**eu convicted on the former trial, hut that lie *hall plead over a* to 
the other olfenee or olfence* charged.

Now, tin* first thing tlml strikes oik* on looking at these pro
visions is that there is gissl reason for thinking that the “ for
mer trial" referred to is a trial upon indictment in a Superior 
Court ami not a summary trial liefore a justice or justices of 
the peace. A comparison is 1 between what can he
done in the present Court and what could have been done in tIn
former one. It seems to me that the two clauses proceed upon 
tin* supposition of identity of general jurisdiction and that they 
Were not expressly intended to cover cases where the proceed
ings in the former Court were necessarily limited in their scope 
by a narrow limitation upon the jurisdiction of that Court, rest 
iug, not upon the absence of some ingredient of aggravation in 
the crime, but upon an arbitrary rule as to value only. This 
view is borne out by the use of the expressions “given ill 
charge" and “proposed to give him ill charge.*' It seems to me

0
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that tin* legislature was here thinking of //icinf/ in thari/i to a 
jura. That is the usual connection in which the expression 
“given in chargeM is used. If it be said that we often speak 
of “giving in charge of a constable,” I suggest in answer that 
this does not explain the expression “proposed to give him in 
charge,” two lines further on. where the meaning is undoubtedly 
to give him iu charge to the jury for trial upon the merits. He 
is already arrested and in chan/t in the other sense. And if 
this be the meaning in the one ease. I think it is very likely the 
meaning intended in the other. The reference to “all proper 
amendments xvhieli might have been made” tends, although 
perhaps only slightly, to confirm the view that the legislature 
had iu mind a previous trial upon indictment where the ques
tion of what proper amendments may or may not be made is a 
niiieli more serious one and the subject of much more legisla 
tiou and judicial decision than the question of amending an in
formation before a justice of the peace.

For this reason it seems to me that see. 907 should be in
terpreted upon the assumption that the legislature had in mind 
only a former Court of at least equal jurisdiction, and that im 
possibility of conviction on the former charge for the present 
offences, due merci// In tack of jurisdiction, should not stand 
in the way of the present plea ; nor should see. 907 be treated as 
absolutely exhausting the law upon the question, so that in no 
ease can a person plead autrefois ac<\ait or convict unless he 
brings himself within its terms.

But I am prepared in the present ease to go further. In 
my opinion, assuming that the justices had jurisdiction to deal 
with the case upon which they convicted, section 907 
should be interpreted exactly as if the former trial 
had, in filet, been upon indictment. The accused was 
charged with an indictable offence. That offence was the theft 
of a single parcel containing post letters whose contents again 
were of different value but amounted in all to more than ten 
dollars. One article contained in one letter happened to 
worth not more than ten dollars. There happens to be a statute 
giving two justices of the peace power to try the accused for the 
theft of property whose value does not exceed ten dollars. The 
licensed, after committal for trial for the whole offence, is 
forcibly brought before two justices and tried and convicted of 
the theft of this separate article, which was in itself an indict 
aide offence. In my opinion, if the authorities chose to split 
up the offence in this way. the Oown should get no advantage 
from it except for a reason which I shall hereafter mention, but 
the conviction, for the purpose of applying see. 907, should 
he treated as heint/ wade 11/001 indie too nt. And for this reason : 
assume for the moment that, if the first conviction had been

ALTA.

8.C.
1914

ItKX



115 D.L.R.670 Dominion Law Reports. [15 D.L.R.

ALTA upon indictment, the plea of autrefois convict would Imw liven
• i'
1914

valid, it would follow that the Crown could split up the offence 
into as many offences as there were physically separate articles.

ItK.X
perhaps a rod or more, where a roll of hank notes is con
cerned, and have the accused again and again before two justices 
of the peace and try him for the theft of each one, although
such a course would have been absolutely impossible, ex h y pa
th csif at the assizes. 1 do not believe that that can he the law. 
if it was impossible to split the offence up at the assizes or at 
succeeding assizes then 1 think it was impossible to do what 
was done here.

Take an example which readily occurs. lTnder sec. 773 (h) 
two justices of the peace have power to try an accused person 
of attempting to steal property of any value no matter how 
large. Suppose a man is brought before them on such a charge 
and convicted, although the evidence discloses the complete 
commission of the offence. Would it lie possible merely because 
the magistrates had had no jurisdiction to convict of the com
pleted offence to arraign him at the assizes and charge and try 
him with it.' If lie had been convicted at the assizes in the 
first place of an attempt lie certainly could not have afterwards 
been charged with the completed offence. See see. 1)50. 1 think 
the same rule must necessarily apply where the first conviction 
has been on summary trial before two justices as long as the 
charge there tried is indictable.

There are two elements in the case to lie considered; first, 
the element respecting successive charges of stealing each separ
ate article in the bundle regardless of the particular circum
stances of the theft; secondly, the element respecting a particu
lar circumstance of aggravation, namely, that the theft was a 
theft of post letters under sec. 364 (c) of tin* (’ode.

In regard to the first 1 think that where a man is indicted 
and convicted of stealing one of a number of small articles all 
taken at the same moment by the same act. this conviction must 
In* a bar to prosecutions for the theft of each of the other in
dividual articles. The clear logical legal consequence of any 
other rule would make it impossible, to take an example, to 
charge and convict a man with stealing one of a bundle of one 
hundred ten dollar bills taken by one physical act at the same 
moment, and then to proceed and charge and convict him on suc
cessive indictments for stealing the other ninety-nine and so 
secure sentences aggregating in all seven hundred years. Or 
if a man steals a basket of eggs he may be charged successively 
with sti each egg contained therein. It is. in my opinion,
useless to answer that practically no Judge or no Court of Ap
peal would permit such a thing. Such a thing could not 1m* pre
vented except by the of some rule of law. We have
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lien* nothing to do with judicial discretion. If each individual 
letter in the bundle can he made the subject-matter of a separate 
indictment then it is absolutely impossible, for me at any rate 
to see how each ten dollar hill in the roll, or each egg in tin 
basket could not be also so treated. Such a proceeding is. to m\ 
mind, clearly ini The (finin v. Miles, -4 (j.lt.l). 422;
Archbold, Criminal Pleadings, 24th ed., p. 177.

Then, with regard to the other element, namely, the circula 
e that the second indictment refers to the theft of post 

letters, it seems to me that a similar rule must apply. It is 
true that see. 264 w) of the Code says that everyone is guilty 
of an indictable offence and liable to imprisonment for life or 
for any term not less than three years who steals a post letter 
containing any chattel, money or valuable security. It is true 
that we have here eirt es of aggravation to which a
severer penalty is attached. Itut that cannot get us away from 
the fact that there was only one act committed. If the mention 
of circumstances of aggravation were sufficient to the
second indictment legally possible we are again met with obvious 
and, 1 think, alarming consequences. For example, see. 279 
also adds cire es of aggravation, for it refers to theft
from the pi rson and the penalty is made fourteen years' im
prisonment. Then can it he said that a man who steals a ten 
dollar bill out of another man’s pocket can first be indicted for 
mere theft of the bill and sentenced, as lie legally may In* to 
seven years' imprisonment and then afterwards be indicted for 
stealing the bill from the man's person and given an additional 
fourteen years which need not Is* made to run concurrentlyf 
There can be no question it seems to me that this would be 
legally impossible as well and for the same reason as given with 
respect to the former example.

To come then to a case which will be exactly parallel to the 
one before us. Suppose again the man steals a roll of ten dollar 
hills from the person of another man by one act at the same 
moment and is indicted, convicted and punished merely for 
stealing one of the bills. Can lie thereafter Is* indicted for steal
ing one of the other hills from the person under see. 279? I 
have no doubt tliat the answer must still be the same and for tin- 
same reason.

One can “y imagine the possibility of even an additional 
multiplication of charges. If the accused here had stolen tin- 
package of post letters, not out of the bag but from the person 
of his superior clerk in the ear. ran it be said that it was one 
offence to steal the contents of one letter simply, another offence 
to steal the contents of another letter in the package from tin- 
person of the superior rlerk and still another offence to steal a 
post letter under sec. 264 ir) ? Only the mathematical theory
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of permutations and combinations could decide how many in
dictments the Crown could bring in such a case if the view con
tended for here by the Crown be the correct one.

With respect to sec. 15 of the Code which says that a.man 
shall not lie punished twice for the same offence we have the 
high authority of Archbold (24th ed., p. 177), for the view 
which, I think, is the correct one, that this means, “for the same 
act or omission.” Referring to the parallel English statute 
Arch bold says:—

Perhaps thin enactment would have Imhmi clearer if, for the word 
"oirence” at tin- end hud lx*en Htibntituted the words “act or omission.” 
Hut it does no more than extend to statutory otfonces the common law 
rule laid down in The Quirn v. MiIch, ‘24 Q.H.D. 423.

I refer to the entire judgment of Hawkins, J., in The Quern 
v. Miles, 24 Q.H.D. 42.1, and to Keg. v. G rim wood, 60 J.l\ 809.

The accused, however, notwithstanding all I have said upon 
the maiier much argued before as, is met with two difficulties, 
both of which are. I think, clearly insuperable. In the first place, 
the formal plea of autreftns convict can only be available where 
the former conviction was for the exact offence charged in the 
second indictment Tht Queen v. Miles, 24 Q.H.D. 428, at p. 
430), or where, under sec. 907, the accused could, under the first 
indictment, have been convicted of the offence charged in the 
second, if all proper amendments had been made. I think it 
is clear that then* was no possibility lien- of amending the for
mer indictment even if it had been at the assizes so as to con
vict tile accused of the offences subsequently charged. I think 
the only course possible would have been to discharge the jury 
and lay a new indictment. Infortunately for the accused after 
the dismissal of his plea of autrefois convict, he pleaded 
“guilty.” If he had pleaded “not guilty” then, and then only,
I think, could he have raised the general defence of res judicata 
or a defence under see. 15 of the (.'ode if that is a different one. 
It may be tliat there was some misunderstanding of the true 
position but I do not see how we can now get over the fact that a 
plea of guilty is entered on the record. There is nothing on the 
record to shew that any rights were reserved even if it were 
possible to make a plea of guilty with a reservation.

in the next place, although 1 have assumed above that the 
magistrates had jurisdiction to try the accused for the theft 
of the separate cheque for $10 it seems to me, as my brother 
Heck has pointed out to me, the logical result of the view I take 
as to there having been but one single act and one offence, viz., 
the theft of the whole bundle of letters, is, that the magistrates 
had no jurisdiction in the first place to try the accused, at 
any rate without his consent. Once it appeared to the magis-
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trates that thv criminal act of theft charged against tile ae 
cused was the theft of a single bundle at one moment whose 
total value was over ten dollars, they should have stopped the 
ease, saving they had no jurisdiction to try it and proceeded 
merely as upon a preliminary enquiry.

Kveii if, therefore, the accused had pleaded not guilty, the 
burden would have been on the accused to prove a previous con
viction by a competent tribunal • !!•r v. Taylor, 1 "> D.L.R. 679), 
which, l think, lie could not have done.

It was openly asserted by counsel for the accused and not 
denied by the Crown that the course taken here was so taken 
in order to prevent bail. In my opinion, this was a clear abuse 
of the provisions of the summary trials part of the Code. 1 say 
nothing about the peculiar procedure adopted in lirsl com
mitting a man for trial and then on the same day proceeding 
to try him summarily for the same act. 1 think the conviction 
must be affirmed.

ALTA.

K. C.
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Beck, J, :—This is a ease reserved by Simmons, J. The 
ease sets out all that it is necessary or proper for us to con
sider. It is quite clear that the theft was a single one—the 
taking of the packet containing post letters and large sums of 
money : /•*# .r v. Hirdst yc, 4 C. & 1*. 1186.

1 think, therefore, that the magistrates before whom the 
prisoner was tried for the theft of $1*1 included in the single 
theft were without jurisdiction.

The facts regarding this appeared in evidence before Sim 
nions, J., and, therefore, it appeared before him that the plea 
of uulrcfoix acquit was not established : Taylor on Evidence, 
loth ed., sees. 1714 < Z .<(#/. Simmons. J., was. therefore, not, on 
that account, prevented from proceeding with the trial of the 
other counts. To these the prisoner pleaded guilty, and there
upon the learned Judge entered a verdict of guilty and post
poned sentence. On the ground that the magistrates’ convic
tion was void for want of jurisdiction, I think it was without 
any effect either to support a plea of autnfina convict or a de
fence of ns judicata or indeed for any other purpose.

This is the only question before us, and therefore, in my 
opinion, the ruling of the learned trial Judge should be con
tinued and the conviction should he affirmed.

Had the prisoner not pleaded “guilty,” but had pleaded 
"not guilty” to the other counts, then, as soon as the evidence 
shewed the theft was not of the several things described in the 
different counts but of them as one thing, that is, was one single 
transaction. 1 think it would have been the duty of the trial 
Judge to consider whether under these circumstances, the pri
soner could not In* convicted upon each of the several counts and

43—lftD.l.K.
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to charge the prisoner with the single act of theft or permit the 
charge to he amended in the same sense or take a verdict upon

bTT.. one count only. No question of that sort, however, is before us.

Conviction affirmai.

ONT. REX v FRIZELL.
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Ontario Hupreuir Court. Uitltllrlon. ./. .Ionmini 27. I1H4.

1. (Kl MINAI. 1 AW (live—1 17)—NpKCIAI. HTATVTOHY CASKS OK 'I'll KIT
A Nil KKCKIVINO—PUNISH MKNT ON M" M MARY CONVICTION.

Where the subject matter of a theft is of any of the special oIhsm-h 
for which the procedure of nummary conviction in applicable lex. gr., 
stealiny a doy worth less than #20). the punishment on a nummary 
conviction for receiving is limited in like manner as for the principal 
offence by virtue of Cr. ("ode. nee. 401.

Motion hv the defendant to quash a magistrate’s conviction.
If. K. Hose, K.C., for the defendant.
J. It. Cartwriqht, K.C.. for the Crown.

MvMMon. J. Middleton, J.:—The magistrate has. 1 think, fallen into 
serious but not lirai error in the construction of the Crim
inal Code. The accused was charged with receiving stolen goods, 
under sec. 401 of the Code, and became liable on summary con
viction to the same penalty as a thief. Part XV. of the Criminal 
Code deals with summary conviction. It is confined to sees. 70f> 
to 770. The magistrate has apparently thought that he was 
justified in acting under sec. 781. which is not applicable to sum
mary conviction, but relates only to the summary trial of indict
able offences. That is plain by reference to the section itself. 
The ‘ “summarily tried” and the reference to sec. 771 so
indicate. None of the sections in Part XVI. have application to 
proceei before Justices under Part XV.

Section 1035 clearly has no application, as this is confined to 
the summary trial of indictable offences under Part XVI. and 
the trial of indictable offences in the ordinary way.

The case is one in which the conviction should be amended 
by striking out the provisions relating to the fine of $100. There 
should be no costs. The apparent hardship of this is lessened 
when it is borne in mind that, if the magistrate had known the 
true limitation of his powers, lie would probably have imposed a 
much more severe imprisonment.

Con riel ion amt mini.
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Re THERRIAULT AND TOWN OF COCHRANE. ONT

llalario Siiffiinir Court ( Apitrlhilr llirision I. Mrredith, C.J.U.. Uailnn a. 
Uiifirc, ami llotli/inx, .lantiarii 12. 11114.

S. C.
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I. Smhmu.n i 8 IV—74»—Nki-ah.vo m-iiimii.k—Tanks.
Till' Hvlivini' of till* Sv|Hirilh' SvIiimiIh Art (Out. ». i'll. 71 of Nhitiitv* 

of 101 :t. 10.0. HHt. cli. 271. i" t lint tin* svliool liounl a ml not 
tin* imitiic*i|»nI voimvil is vni|mw«*ml to impuni' tin- wlmol rail's. Imt 
tin* 1mninl max 1'iiiiM* tin' rail's to In* Ifvii'il citlicr hy its own vullwtor 
or Iiy tin- mimii'i|nil council.

Api'K.xi. hy Louis Therriault from tin* order of Lennox, •!.. Statement 
:> O.W.V 2li. dismissing without costs an application made by 

tin* appellant lo «piash by-law No. SI of the town of Cochrane.
“as regards the rate on all property liable for taxation for sep
arate school purposes.”

The appeal was allowed.

./. M. Fir jin.non, for the appellant.
S. A!fru! Juins, K.C.. for the respondent corporation.

The judgment of the Court was delivered hy Meredith, mw«uh.. 
C.J.O. :—The separate school hoard of Cochrane, assuming to 
act under the Separate Schools Act, 3 & 4 Geo. V. ch. 71. sec.
70. requested the municipal council to levy from the supporters 
of the schools of the hoard $3,608.70, which was the sum re
quired for the support of the schools for the current year.

By-law number 81 was passed to lix and provide for levying 
the tax rate for the year 1013. It recites that “the amount of 
money required for the purposes of the requisitions of the separ
ate school hoard is the sum of $3,608.70;” and it provides that 
“there shall he levied upon all ratable property in the town of 
Cochrane and in the unorganised district adjacent thereto liable 
for taxation for school purposes” certain rates, and among them 
“a rate of 23 mills on all property liable for taxation for separ
ate school purposes.” This rate, if the taxes were all collected, 
would produce $4.170, a sum exceeding hy $.741.30 the amount 
of the school hoard’s requisition ; and the controversy is as to 
the right of the council to raise this excess.

The council claims to he entitled to add to the amount men
tioned in the requisition a sum sufficient to cover the contin
gency of part of the rates not being collectible, and this is dis
puted by the appellant.

It is difficult to understand why any such question should have 
arisen. If the school hoard insisted on a rate being struck suffi
cient to produce the exact sum mentioned in the requisition, why 
should the council have objectedT All that the corporation is 
bound to do is to pay over the rates and taxes, as and when col
lected. to the school hoard, not later than the 14th December;
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and, if it should turn out that a part of them was then unpaid, 
owing to the inability of the collectors to collect it, any resulting 
loss or inconvenience would he borne by tin» school board and the 
separate school supporters, and not by the corporation.

It is equally ditlicult to understand why the school board 
should object to the course taken by the council. If more should 
be collected than the $'‘1.608.70, the excess would not belong to 
the corporation, but to tin* school board; and why the board 
should insist upon a rate being struck which, in all probability, 
would not produce the sum required for the support of its 
schools, I do not understand.

It could hardly he that the motion to quash was made in the 
belief that, if the rate which it is contended by the appellant 
the council should have imposed did not produce the amount 
mentioned in the requisition, the council would be bound to 
make up the deficiency out of its general funds, and in that way 
cast upon public school supporters part of the bunion of the 
support of the separate schools. For such a belief tin- Separate 
Schools Act affords no foundation. It is true that where the 
hoard adopts the plan provided for by sec. 67, and collects its 
own rates, the council of the municipality in which tin* separate 
school is situate is required to make up the deficiency arising 
from uncollected taxes charged on land, out of the funds of the 
municipality; but the uncollected taxes belong to the municipal 
corporation, and, being charged on land, the corporation runs 
no risk and can incur no loss as the interest would be added to 
the arrears, and the whole collected, if necessary, by the sale 
of the land. There is no such provision where the Board nets 
under sec. 70: but, as I have pointed out. in that case all that 
tin* corporation is required to pay the Board is what is collected 
as it is collected.

If I had come to the conclusion that sec. 70 confers upon the 
council power to impose the rates for the support of separate 
schools, 1 should also have concluded that the contention of the 
appellant is not well-founded. In the nature of things it is 
necessary, and is. I think, tin* invariable practice of all taxing 
bodies in making estimates for tin* purpose of fixing the rates 
to Ik- levied to provide for them, to include a sum to meet the 
contingency of some of the persons upon whom or upon whose 
property the rates are imposed failing to pay them and the 
rates being uncollectible; and I find nothing in sec. 70 to indi
cate that it was not intended, if power to impose the rates is 
conferred upon the council, that the council should not be at 
liberty to make the rate to provide the sum required by the 
school hoard sufficient to allow for the contingency I have men
tioned.

I am, however, of opinion that see. 70 does not confer on the
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coimcil power to impose the rate*. The scheme of the Act seems 
to he that the hoard itself shall impose the rates, and, having 
imposed them, it has two courses open to it for the collection of 
them: either, as provided by sec. 67 (1), to collect them by its 
own collector; or, as provided by sec. 70 (1), to require the 
council to collect them by its eollectors and other municipal 
officers.

The only place where any reference to the imposition of the 
school rates occurs is in aub-sec. 1 of sec. 67, which confers upon 
the school hoard power to impose them. What the council under 
sec. 70 (1) has to do. is, “through their collectors and other 
municipal officers,” to “cause to he levied in such year upon the 
taxable property liable to pay tin* same all sums of money for 
taxes imposed thereon in respect of separate schools.” The sub
section contemplates that the rates have been already imposed— 
that is, I think, by the school board—and it is these rates that 
the council is to cause to be levied through its collectors and 
other municipal officers. Imposing a rate is an act of the 
council, and it is not done through the collector or any other 
municipal officer; and “levied” must, therefore, be read as 
meaning “collected.” The misapprehension on the part of the 
council which has led to the adoption of the course it has taken 
must, I think, have arisen from confounding their duties under 
sec. 70 with those in respect to public schools. Under the Pub
lic Schools Act, 0 Kdw. VII. eh. 89, the school board submits to 
the council the estimate for the current year of the expenses of 
the schools under its charge (sec. 72 (n)) ; ami sec. 47 makes it 
the duty of the council to levy and collect upon the taxable 
property of public school supporters the sum so required. 
Under the Separate Schools Act, the municipal machinery is 
used at the option of the school board, but only for the collection 
of the rates imposed by the board, and there are no provisions 
in the Act similar to those of the Public Schools Act to which 1 
have referred.

So much of the by-law as provides for levying the rate of 
22 mills on “all property liable for taxation for separate school 
purposes” must, therefore, be quashed; but there will be no costs 
to either party of the proceedings before my brother Lennox or 
of this appeal.

Although the appellant has succeeded in his attack upon the 
by-law, he has failed upon the ground on which the attaek was 
based; and his success will result in the separate school board, 
of which he is the secretary-treasurer, being deprived of the 
means of carrying on its schools during the present year, uidess 
the board may yet exercise the powers conferred by sec. 67 of 
imposing the rates and eollecting them hv its own collector.

ONT.
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Appeal allowed.
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N. S. WADDELL v. CALDWELL.

8.C.
1914

Sorti Scotia Nn/imue Court, tiro limn. E..I. March ti. HU 1.
1 LIMITATIONS Ol ICTIONM (live 1 ''7 1 1 NTKBei'HTIOM Ol > l \ 11 11

I'ltuMIM ok Al'KXOWI.KINiMKXT.
Where mi alleged debtor mi a lii|iiiilntvil money elalm, in aiwxxer to 

tin* creditor'* iiotioo of i nt art ion writi'H n lottor to him acknow
ledging tin- debt without wiiperadding any mere conditional pronii*e 
to pay. niioIi letter is Niillivieiit to take tin* ea*e out of tin* Statut** of 
Limitation*: tho acknowledgment in not «pialiticd oven if accompanied 
li.v a mpiowt for tinio. hy a *tat«*niont that tin* debtor will not Ik* ahlo 
to pay until a futur** tinio.

1 Coo/irr x. Krmlall, | ItMMI) 1 K. It. 40."» ; Cam cm a x. tirant. 2.1 N.S.It. 
•"itt. in appoal mill nom, tirant \. Caunion, IK fan. K.t'.lt. 7 Id: Cham 
more V. Turner. I..IL In t/.ll. ôun. applied.|

Shit «•inoiil Action liy plaintiff «gainst <i«‘fvmlant to recover tin- a mount 
of a money claim. At tin* trial, lie fore Graham, E.J., plaintiff 
proved tin- amount of his claim. No evidence was oflVred on 
tin1 part of defendant, and it was agreed that the only question 
for determination was whether a letter written by defendant to 
plaintiff was a sufficient acknowledgment in writing to take the 
eas«* out of tin* Statute of Limitations. The letter in question 
was written after notice from plaintiff's solicitors that they had 
instructions to issue a writ and referred to the amount of the 
demand. The defendant asked for time, and concluded: “ 1 am 
anxious and hope very soon to lie in a position to pay your ac
count in full, hut cannot see the advantage of paying legal fe**s 
and increasing my debt to you," etc.

A. IV. Juins, for plaintiff.
J. Tt t ri ll, for defendant.

Uriiliem. B..Î. Graham, E.J.:—The defendant's debt due to the plaintiff is 
harml under the Statute of Limitations unless defendant’s 
l«*tt«*r of April 15, 19111, is an admission or an acknowledgment 
under the statute.

1 am of opinion that it Is sufficient under the statute. In Iff 
llalsbury s Laws of England, page it is said:—

If tin* xxuni* used hmount to wiieli acknowledgment or promise th«*y 
Hit* not «|iiiililici| even if lUvompaiiUHl hy » reipie*t for time, hy expr«***ion* 
iiuting or implying that the debtor i* uliable to pay at pre*«*nt lint will 
pay in the future, or hy an expmodon of hope to pay.

1 also refer to page 94 ami to Cooper v. Kt ntloll, i 1909| 1 
K.B. 405. and to Comtron v. (iront, 23 N.K.R. 50, affirimsl in the 
Supreme Court of Canada, nub nom. (iront v. Comtron, 18 Can. 
K.C.R. 710: Cltost mort v. Turner, L.R. 10 (j.lt. 500.

1 think that there is a clear acknowletlgment of the debt. 
Then 1 think th«*n* is no conditional promise to pay su|h*radded ; 
none that a pleader wotdd undertake to s«*t out in a pleading.

There will b«* judgment for tlv* plaintiff for the sum of 
$173.45. with costs.

J Hilt/HK lit for phiinl i IÏ
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REX ». TAYLOR. ALTA.

. 1 Iberia Supreme Court. Harrey, fSeott, Stuart, amt Iteel,-. .1.1. S. C.
January 10. 1014. |,(| (

1. (KIM INAI. LAW I # Il (1—701—I’KIOK COXVICTIOX MA OK WITIIOI T II KIN

A conviction for theft will mil In* i|uaahvd on tin* ground tlml a
former conviction Innl I...... nunh* upon the Mine charge, if the eviil
enee on the Inter charge prove* that the inagi*trate* who Innl pur 
jMirteil to make the former eonvietion Innl no juri*ilietion in the

2. .it STICK OK THE PEACE 1(111—10)—JVHIHUIVTIOX—( Ol.t.ATEBAI. AT

Where the juri*diction of magi*trate* i* purely *tatutory, it i* 
o|M*n to collateral attack by evidence ttehurn the proceeding*, whe
ther or not such proceeding- purport to *hew juriadlction. (/’</'
Beck. .f. )

3. C'OVBTM (I 11 AO—17Ô I—»fl HIMHICTIOX—IXKEKIOR COIBTK.
The maxim omnia praxumuntnr rite exne aria doe* not nppl\ to 

give juri*diction to an inferior court : on the contrary, nothing i- to 
In» intended to In» within the juridiction of an inferior court hut that 
which i* ho expre**ly alleged.

| Falk inyham v. \irlorian Ity. Cow., | I1MHI| A.C. 4.»2. applied !
4. KVIDEXCK I 8 11 K 4—104 I—.It KINIIICTIOX OK IXKEKIOR Hll KT—UXI N Ol

( pou a plea of autrefoÎH eonriet or of rex jmlieata. where the pre 
vioii* decision pleaded i* that of an inferior court, the burden of pmv 
ing that that court waw a court of competent juri*dictlon rest- upon 
the party pleading the previoii* decision. I Per llarvev. and
Stuart, .f. I

Ckhwx chhv reserved liy 11 District Judge.

Harvey, C.J., concurred with Stuart. J. lum*? v.j.

Scott, J.. concurred in the result. Scott, j.

Stiart, J. :—This is a ease reserved hy Mis Honour Judge sown. j.
(’arpenter, Judge of the District Judge’s Criminal Court of 
the District of Calgary.

The accused was brought before the Judge on November 
19. 1913, under Part 18 of the Criminal Code relating to the 
speedy trials of indictable offences upon a charge 
that he. the said (Jordon I). Taylor, at ('algarv. in *aid district, on or 
nlNiut the 2l*t day of SeptemUT. A. I). I II 13. unlawfully did steal one 
motorcycle of the value of al*nit #300. the pro|H»rty of .1. II. llorcham.

Before pleading either guilty or not guilty to this charge, 
the accused tiled a special plea of atiirt ft tin convict in which it 
was alleged that the accused bad. on September 24. 1913, been 
lawfully convicted by two justices of the peace of the same 
offence.

To this plea, the prosecuting officer, so far as appears by
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the cast* reserved, made no reply. It xvas intended, apparently, 
merely to traverse the plea.

Evidence, of a certain kind, to which 1 shall refer presently, 
was tendered by the accused in support of his plea of autrefois 
convict, and, thereupon, argument was had by counsel for the 
prosecution and for the accused. The learned Judge decided 
against the accused and, thereupon, as I assume, though the 
case does not so state, the accused pleaded not guilty. Evidence 
was given by the prosecution, but none for the defence and the 
accused was convicted, sentence being reserved pending the 
hearing of a reserved case by this Court. The question re
served is, whether the learned Judge was right in his disposition 
of the plea of autrefois convict.

In the first place, I think it is a proper matter of observa
tion that Part 18 does not appear to make any provision for the 
tender or reception of the formal plea of autrefms convict at 
all. or for any plea other than those of guilty or not guilty. As 
I understand it, that part of the Code created a special statu 
tory jurisdiction and a special procedure. It is, therefore, a 
grave question in my mind whether the Judge under that par» 
has any authority to receive any plea except that of “guilty,” 
which is provided for in see. 827 <3), or that of “not guilty,” 
which is provided for in see. KIM.

It is true that see. 8115 says that the Judge shall in any ease 
tried before liini have the same power as to acquitting or con
victing ... as a jury would have, etc., but it is not the pro
vince of a jury to receive a special plea at the assizes. It is the 
province of the Judge; and I think sec. 8115 only refers to tin- 
power of the Judge acting as a jury to acquit or convict upon 
the pleas authorized by that part of the ('ode to be entered be 
fore him. I observe that the course adopted here was also 
adopted before a county Judge in lier v. Clark, 9 Can. Cr. Cas. 
125, but I am still inclined to tbink that the entry of formal 
special pleas such as autrefois at quit or autrefois convict and 
pleas in reply thereto, is confined to a trial in the regular way 
at the assizes. The matter is not, however, of much importance 
in the present case for two reasons: first, because the plea was 
not objected to by the prosecuting officer, and, secondly, be
cause there can be no doubt that the alleged former conviction 
could have been raised as a defence under the general plea of 
not guilty upon the ground of res judicata. 1 refer now, of 
course, only to a trial under Part 18 and not to a trial with a 
jury at the assizes where 1 can easily see that, owing to special 
provisions of tin* Code it might at least be argued that other 
considerations apply.

But with respect to a speedy trial under this part, it seems 
to me that there can lie no doubt at all that an accused person.
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upon pleading not guilty < assuming that no provision is made ALTA, 
for a previous formal plea of uutrrfois convict), must have the 
right to raise as a defence the fact of a previous conviction for 1i,|4 
the same offence. Otherwise, the benefit of a speedy trial might 
he denied him in the very ease where lie should he particularly *{*:x 
entitled to it. Tayi.uk.

In order to establish su ssfully a plea of autrefois nantit or —■
convict, or of res judicata, it is necessary that the former con- 
viction or decision must have been given hv a Court ,i 
jurisdiction to do so: Wnnyss v. Hopkins, L.R. 10 Q.H. .‘ITS. at
m.

The decision in this case must rest upon the point whether 
the justices of the peaee who made the former conviction had 
jurisdiction to do so. In my opinion, there is no proper material 
before us and so far as appears from the reserved case, there was 
no proper material before Ilis Honour .fudge ('arpenter to rest 
a final conclusion upon, in regard to the matter and the ease 
must he deeided upon the ground of burden of proof.

lTnder the summary trials part of the Code, two justices of 
the peace have jurisdiction to try a person aeeusisl of theft 
where the value of the property stolen does not in the judgment 
of tin magistrate exceed ten dollars: see. 77J.

Now. it seems o me to be clear that upon the trial before 
Ilis Honour Judge Carpenter, the only admissible evidence 
upon the real point involved consisted of the formal conviction 
drawn up by the magistrates. 1 assume that this was admis
sible although apparently signed by only one of the justices 
I am unite unable to see bow copies of the depositions taken 
before the magistrates could be admissible or proper evidence 
before the trial Judge upon a trial of the plea of autrefois con
vict, except, perhaps, to prove the identity of the charge in tin- 
same way as is provided for in see. 908. They seem to have 
been merely put in as part of the record of the proceedings in 
the justices’ Court. They were of no use at all for any purpose 
except on the one possible point, to which I refer. Hut tin- 
identity of the accused and of tin- article alleged to have been 
stolen was admitted. The depositions therefore could only have 
been useful upon the point of the value of the article stolen 
upon which the jurisdiction of the justices depended. But, in 
my opinion, assuming that consent would remove any objection 
to their admissibility, that consent should appear more clearly 
to have been explicitly given for the exact purpose in question 
than it does from the material before us. 1 think we have no 
right, nor had the trial Judge a right, to look at these deposi
tions at all in order to discover the value of the article alleged 
to have been stolen.

I am of this opinion also for another and a more serious
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reason. Section 77.1 says flint tin* value of tin* property alleged 
to haw been stolon must, in tin- judgment of tin- magistrate 
{*.€., two justices), not excis'd ten dollars. The true enquiry 
therefore before His Honour Judge Carpenter should have bi*en, 
not what the actual value of the property was. hut what value 
the justices had. in Unir judgment, placed upon it.

There was no evidence upon this point at all. The best 
evidence, of course, would have been a statement on the con- 
vietion itself that the value of the motorcycle did not exceed 
ten dollars. Hut no such statement is there. If it had been, the 
jurisdiction or a latence of jurisdiction of the justices would have 
appeared on the fact of the conviction, and if the value had 
been slated to be less than ten dollars, this would, at least, have 
had the effect of casting the burden of proving the absence of 
jurisdiction upon the prosecuting officer. Whether in the face 
of such a finding inserted in the conviction, the prosecuting 
officer could have proceeded to shew that the magistrates had 
wrongly expressed their judgment as to value or to question the 
correctness of their judgment, there is no necessity now to 
enquire because nothing of the kind was attempted in any

The real question, in the absence of any statement of value 
in the conviction itself, and assuming that it was open to either 
party to fill in the gap by extraneous evidence either as to ac
tual value or as to the judgment of the magistrate as to value 
is. upon whom did the hurden of proof rest !

I think the law is clear that, in the present ease, the burden 
of proof was upon the accused. I’pon a plea of autrcf'ri,g con• 
vict or acquit or of rts judicata, where the previous decision 
pleaded is that of an inferior Court, the burden of proving that 
that Court was a Court of competent jurisdiction rests upon the 
defence, i.i., upon the party pleading the previous decision. In 
Fullingham v. Victorian Hail tea y ( 'ont minioncr», [1900] A.C. 
4.72. at 4M. the Privy Council said:

II in true tlml in inferior Courts tin* iiuixim uuntia ftrmuhtuulur rile 
me aria ,|,m*m not n|,|,ly to give jur indict ion. w wan la id down l,y the 
Court of tjueen'n Iteliell ill Itrx \. Ill SiiiiiIh I Southampton 1. 7 It. 4 ('. 
7H5. and hy Ville-». .1.. in Moi/or of /.« ml on v. (W. L.lt. 2 II.L 2112.

To go back to earlier eases, it is said in Peacock v. lit II, 1 
Win. Saunders 78: —

And the rule for jurindietion in. that nothing «hall In* intended to In- 
out of the j ii r indict ion of a superior Court hut that which n|n*viiilly ap 
|n*arn to la* no; and on the contrary, nothing »hall In* intended to In* 
within the jurindiction of an inferior Court hut that which in no ex 
prcnnlv alleged.

In Ht i v. All Saint», 7 It. & C. 78f>. cited in the Hal I, i tig ha at 
ease, in the Privy Council. Holroyd. J.. said :—



15 D.L.R. | IIkx v. Tavi.uk. iis:i

'IIn- rule. tlini in inferior Courts ami |irnciHiliii|{H l»\ mugiiitriitv*. tin* 
maxim muni n pm mi mini I nr rile rune nvln iloe* nut a|i|ily to give juris 
«liftion. lias never Inm'ii <|itv*tioiiiN|.

lu Ihmpnlir v. I'linnll, M. Ac (i. .‘ts.i. 1811 K.K 11ÜJ, wlii«*h 
whs a vase when* tin- jurisdiction of a County Court, hfin^r an 
inferior Court, although a Court of record, came in question. 
Tindall, ( \J., said : •

I hike tin* rule to Ik* well estahli-lieil liv the eases of Mnrnrin \. Sluper 
i W il les. 30), ami Tilh i/ v. I'unill i Willes. lissi. that where it a|i|iears 
111>oii the fail* of the proeeeiliiigN that the inferior Court Inis jurisilietioii. 
every inteiiiliiieiit will In* m ule in order to support them; hut if it «lues not 
so appear, or it the point whether nr not the inferior t onrt has jurisilie 
tion In* left in iloilht no slleii illteinlllieiil will In* llillile.

lu Min/or of LohiIoh v. Co.r, I,.|{. 2 II.L. 2li2. Willes. J.. in 
giving the answer of the .lodges in the House of Lords, said
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Another «listim*tion is that wln*rea» the judgment of a sii|ierior Cuurt 
toirevers«s| is eoiieliiwive as to all reh-vant matter therein «leeiiltsl. tin* 
jmlgment of an inferior < oiirt involving a <|Uestion of jurisilietioii is not 
linnl. If tin* ihvision In* for the ilef«*mlant. there is nothing to estop tin* 
plaintitf from suing over again in a siqierior t'mirt ami insisting that 
the <l«*eision Iwlow hail larinil or might have turneil upon jurisilietioii 
If the «lis'isimi were in favour of the plaint itf. it is still not eonelusivu 
because the rule that in inferior Courts ami prneissliiig* In magistrates 
tin* maxim mimin pnrnnmunlMr rile e**e aria does not apply to give juris 
diet ion “has never Is-en i|lie*tioiie«l /mc llulnnd. .1.. Iter \. I // Sum Is 
I 7 II. A C. 7S.'» i ; If ir V. Itmillmi. I »,» It. till; f 'hi ir V. lint until. ÎI Kx. 240, 
/M*r l'arke, II.

Then* U no nvvil to pile up further authority. In the pro- 
cecdiugH before Mis Honour *1 litige Carpenter there was nothing 
either in the conviction prtNlueed or in the other evidence, even 
assuming it to have been admissible, to shew that the magis
trates had jurisdiction, ami as the burden of proving this was 
clearly, under the authorities cited, upon the accused. 1 think 
the quint ion reserved by tin* learned District Judge must be 
answered in the aflirmative and the conviction uHirmcd.

Something was said in the argument about the accused hav
ing sulVered some p«*rio«l of impris«inmeitt under tile former 
conviction and a reference was made to see. Li of the ('ode. 
which says that an offender shall not In* liable to b«* punished 
twice for tin* same offence. This point is not reserved by tin- 
ease sent up ami was not raised lielow. There is nothing in the 
case to shew any actual imprisonment, and I think, therefore, 
nothing can Is* done for tin* accused upon that ground. No 
doubt will'll In* is brought up for sentence the learned Judge will 
enquire into and make due allowance for any imprisonment 
that may have Is-eti suffered under the previous conviction.

/,. t'. f'/orri/, Deputy Attorney Mènerai, for the Crown 
•/. MiKinh U I'min rmi, foi the détendant.
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ALTA. Beck, J. :—1 think tile conviction in this case should be of-
8.C.
1914

firmed on the «round that the evidence shewed that the former 
eonviction was void for the reason that the magistrates making

Hex
it had no jurisdiction to try the charge which they assumed to 
try. Their jurisdiction, being purely statutory, is, 1 think, open 
to < irai attack by evidence tit hors the proceedings, whether
or not these purport to shew jurisdiction.

Conviction affirmed.
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thi la no Nuprnne Court, M ithllrlun, ./, Xovember 17. 191.3.

I Dama OKs «6 1111 last— Mkahikk ok com i*k.\ nation- Death—Claim
Il Y VA8K.NT—REMOTE IIKNKKITN.

Tin* basis for the recovery of damages under Lord ( nni|>lK*ll*r« Act 
fur death vauhim 1 In negligence in not for injurvil feelings or on the 
ground of sentiment Inn eoiii|H»nwitlon for n pecuniary loss; the par 
ent'a vlnim in re*|H»ct of thv death of « child of tender years must Is* 
based upon a reiisonnlde cxpcctation of pecuniary benelit.

|Nee Annotation at end of this vane on parent's damages under Lord 
('amphell’s Act.)

2. Xhgliuenck ( 11 C 2—55) — I.nji hiks to (TIH.umkx—Danukeovh ATTBAC-
i ionn—Nahhow koot-iikiikik.

A narrow foot bridge laiilt over water for the convenience of its 
owner is not sueli a <langerotiM attraction to children an will render 
the owner liable for the ileatli of a child of tender yearn who fell 
therefrom into the water ami was drowned where there wan no license 
extended to children to go there and the bridge was ordinarily in 
accessible by the withdrawal of a plank leading to it.

[ Cooke V. .1/ ill In tut G.W'.tt. Vo., [ 190111 A.C. ‘229, distinguished.!
3. Death iff IV-—27)—Detente—( ontkiiu toky nkui.hikntk ok iiknekiit

To permit a two year old child to go about unattended knowing that 
lie may xvander upon a narrow foot bridge over deep water, is such 
contributory negligence as would prevent the parent from recovering 
damages for the child's death from drowning by falling from sueli

Statement Action by the father ami mother of a child, uged two years, 
who was drowned at Burlington Beach, to recover damages, 
under the Fatal Accidents Act, for the death—the plaintiffs 
alleging that the defendants negligently maintained a dangerous 
board-walk from which the child fell into the water.

The action which was tried without a jury was « issed.
IV. .1/. McClemont, for the plaintiffs.
/>. L. McCarthy, K.C., for the defendants.

Mlddlvtun. J. November 17. Middleton, J. :—The material facts in this 
caw are not in At the trial the plaintiffs entirely
failed to prove that the defendants owned the land where the 
accident in question took place. Everything shewn in evidence

0

5

D7D



15 D.L.R.I I'eolar v. Toronto Power Co. tin."»

points to the fact that another company was the owner. Mr. 
McCarthy, however, has now consented to the case being dis
posed of as though the defendants owned the land, agreeing 
that, if the plaint ills an* entitled to recover at all, the verdict 
will be paid by the real owner.

At Burlington Beach, the power company's lines are carried 
on towers, some of which are erected in the water. The par
ticular tower in question is about one hundred yards from shore. 
A i-estle is constructed from the tower to the beach. This con
sists of posts planted in the sand, connected by timbers, and 
upon the timbers are laid hoards. The water near the tower is 
quite deep. Nearer the shore the water is shallow and marshy ; 
so full of growth that it would lie difficult to push a boat through 
it. South of the beach road which runs along the shore, the 
power line is upon a private right of way, enclosed by wire 
fences. North of the beach road, it passes over an unenclosed 
pan-el of land between the road and the shore, to the tower in 
question. The residence of the plaint ill's is on the north side 
of the beach road, immediately west of this open parcel.

On the 7th May, 1913, the plaintiffs’ infant son. two years 
and two months old, who was apparently allowed to play pretty 
much at large, was found drowned in the marsh about two 
Itundml feet from the slum*. The proper inference is, I think, 
that lie fell from the plankway, where lie had been playing 
Upon this state of facts, the father and mother sue under Lord 
Campbell’* Act, alleging that the trestle work was a “dangerous 
thing,” which the defendants ought to have known and appre
ciated as being likely to attract children.

The child was found dead when men working upon the 
towers were leaving their work for the evening, lie had been 
last seen alive going west, along the beach road several hours 
previously. Men had been employed in painting the tower in 
question in the forenoon. They came in from the tower and 
worked upon a tower south of the beach road, and, having com
pleted their work, were returning with their tools, ladders, etc., 
to store them for the evening at the tower in question, when the 
body was found.

At the shore end of the trestle work was a movable plank. 
This sometimes was carried on to the trestle, so as to leave a 
space of open water and discourage any trespasser from going 
ii|M)ii the trestle. Upon this occasion, this plank had not been re
moved, but bad been shoved out into the water some two or three 
feet ; the water being seven inches deep at the end of the plank.

Two difficulties at least confront the plaintiffs. Before they 
can recover under Lord Campbell s Act it is necessary that there 
should lie some evidence of pecuniary loss. In McKrown v. 
Toronto It IV. Co. (1909), 19 O.L.R. 361, the Court of Appeal

ONT.
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ONT. had lu*ion* them tin* ease of an infant child over four years of
s. c.
191»

age, and the majority of the Court held that the question was 
one for the jury; that the pecuniary benefit which can be

Toronto 
Power Vo.

awarded need not have been actually derived by the beneficiary 
previous to the death; and that the present inability of the de
ceased to confer such benefit or advantage is not conclusive 
against the right to recover ; and a> d the rule laid down in

Mi'Mi' toe, J. Vym v. Great Northern li.IV. Co. (1862), 2 It. & S. 759, that it 
is for the tribunal to say, under all the circumstances, taking 
into account all the uncertainties and contingencies of the par
ticular case, whether there was a reasonable and well-founded 
expectation of pecuniary benefit which could he estimated in 
money so as to become the subject of damages. The damages, it 
is pointed out, in the case of a younger child than that then 
under consideration, might, by reason of the uncertainties and 
contingencies of life, lie i *d to the vanishing point.

The minority of the Court thought that there was no evid
ence fit to be submitted to a jury of any real pecuniary loss; 
any attempt to award damages being mere guess-work, not 
founded on any intelligent principle.

Leave to appeal from that decision was refused by the Privy 
Council. 1 have had the privilege of reading the stenographer’s 
notes of the argument. Apparently their Lordships thought 
that the law was sufficiently clearly settled by the cases already 
determined, and that the matter was not of such general import
ance as to warrant special leave to appeal.

Since this, the question has been <aed in the Lords in
To If Yah U. IV. Co. v. Jenkins, 1191 :l| A.C. 1. The head-note 
accurately summarises the decision, overruling some statements 
in the Irish Courts much relied upon in the argument in the 
Mi Known case. It is stated : “It is not a condition precedent to 
the maintenance of an action . . . that the deceased should
have been actually earning money or money’s worth or contri
buting to the support of the plaint ill' at or before the date of the 
death, provided that the plaint ill' had a reasonable expecta
tion of pecuniary benefit from the continuance of the life."

Viscount Haldane, L.C., states the law thus (p. 4) : “The 
basis is not what has been called solatium, that is to say, damages 
given for injured feelings or on the ground of sentiment, but 
damages based on compensation for a pecuniary loss. But then 
loss may be prospective, and it is quite clear that prospective 
loss may be taken into account. It has been said that this is 
qualified by the proposition that the child must In* shewn to have 
been earning something before any damages can be assessed. 1 
know of no foundation in principle for that proposition either in 
the statute or in any doctrine of law which is applicable; nor do
1 think it is really established by the authorities when you
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examine them.” Ami Lord Atkinson (p. 7): “I think it Inis ONT. 
been well established by authority that all that is necessary is s (, 
that a reasonable expectation of pecuniary benefit should lie ibis
entertained by the person who sues. It is quite true that the ----
existence of this expectation is an inference of fact—there must 1 
be a basis of fact from which the inference can reasonably lie Toko.vm

drawn ; but I wish to express my emphatic dissent from the 1‘owkk <». 
proposition that it is necessary that two of the facts without mmim,,,,..i. 
which the inference cannot be drawn are, first, that the deceased 
earned money in the past, and. second, that he or she contri
buted to the support of the plaint ill*. These are. no doubt, preg
nant pieces of evidence, but they are only pieces of evidence ; 
and tlie necessary inference can, I think, be drawn from cir
cumstances other than and different from them.”

In the ease in hand, the plaint ill’s built much upon the life 
of this unfortunate little child; yet I fear that the ease is one 
in which no damage can . awarded. It is not a ease in which 
I have to review a finding made by a jury. I have myself to 
form an opinion as to what pecuniary benefit would have 
accrued to these plaintiffs by the continuance of this child’s life, 
having regard to all the circumstances. 1 am unable to say that 
probability of any pecuniary loss has been sufficiently shewn.
The ease is one in which the amount of damage has so closely 
approached the vanishing point that it disappears. All benefit 
was in the remote future. In the immediate present there was a 
certainty of considerable outlay, and the possibility of greater 
outlay. The visions of the father of comfortable maintenance 
upon a farm in the west, where lie might be maintained by the 
labours of this child, before lie himself was fifty years old. seem 
to me too remote

Before the child would be able to do much, lie would have to 
be trained and educated, costing much; then lie might marry 
and establish a home for himself, without doing anything for his 
father. The amount awarded in the ./# nhins case, t)7f>, for the 
death of a girl of sixteen, then completing her apprenticeship 
and looking forward to actively supporting her parents, whose 
earning capacity was then almost at an end, gives some indica
tion of how the pecuniary value of the life of a child must be 
estimated, particularly when it is borne in mind that in the 
Court of Appeal it was thought that these damages were exces
sive. If I had arrived at the conclusion that any appreciable 
damage should be found in this case, it would have l>een for an 
amount within the scale of the Division or County Court, and I 
should not have seen anything to justify my interfering to pro 
vent a set-ofV of costs following; so that the plaint ill’s would 
really be little advantaged.

But there are other difficulties in the plaintiffs’ way. As I

12251612
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ONT. understand the dt*eisions, tin* plaintiffs have failed to establish
s.c.
1913

liability. Their counsel seeks to bring this ease within Voulu v. 
Midland limit Wishrn Rail aunt of Inland, 119091 A.( 22!>,
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Pomi r i <i

regarding that ease as establishing some novel liability oil tin* 
part of the owner of unfenced land in relation to children go
ing thereon. That case has been much misunderstood, by reason 
of failure to apprehend that all that is there said is predicated

Middleton, J. upon findings of a jury; the Court taking the view that then* 
was evidence to go to the jury in support of these findings. 
Kven then, the ease was regarded as near to the line; and many 
perusals of the judgment convince me that none of the Lords 

to lay down any new law. The ease has been so 
thoroughly canvassed and explained in Latham v. R. Johnson <C 
Xcphcw Limit'd, 11913] 1 K.lt. TIN. as to leave little that can 
profitably be said. Then* Farwcll, L.J., reviews the earlier and 
equally authoritative decisions, and places the law upon an 
entirely satisfactory footing. The eases, he finds, fall under 
four heads:

First, those in which there is an allurement in the evil sense 
of alluring with malicious intent to injure; this giving a right 
of action to a trespasser, and à fortiori to a licensee.

Secondly, eases where there is a concealed trap, that is, 
something added to the condition of the ground as it was when 
the license was given, in a way likely to be dangerous, without 
notice to the licensee.

Thirdly, cases of invitation ; that is. eases in which there is 
either an express or implied invitation to the visitor to go upon 
the premises, or where he is upon the premises on lawful busi
ness or in pursuance of express or implied permission.

Lastly, where something is placed upon the land outside the 
normal user of the land and known by the owner to he dan
gerous. and no warning is given to the licensee. In this case 
the liability to an infant is no greater than that to an adult. 
Faeli is entitled to be protected from the abnormally dangerous 
thing placed upon the land.

Lord Justice Hamilton also reviews the authorities and 
classifies them substantially in the same way. “A trap,” In* 
says, “involves the idea of concealment and surprise of an 
appearance of safety under circumstances cloaking a reality of 
danger.” An allurement, lie thinks, must partake in some 
degree of the nature of a trap, and docs not cover all objects 
with which children may hurt themselves, and it is a question of 
fact whether the fascinating and fatal object is to he regarded 
as an allurement.

In the Cooke case there was liability, because it was found 
as a fact that there was a license, and that the turntable was 
an allurement in this particular sense, in that it not only 
attracted but was in itself a dangerous machine.

4415
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Annotation {eoatinunl i Damages 16 III—I—1681—Parent’s claim under 
fatal accidents law—Lord Campbell’s Act.

Where the |uiient of h deceased child, whose death was alleged to 
have Iteen caused by certain wrongful act* (which would not In- ground* 
for an action at common law) i* given a certain right of action therefor by 
*tntute. and where the *tatutor\ provision rct|iiire» any *uch action to 
lie brought bx and in the name of the executor or udmiuiHtrator of the 
dircuHcd child; an action of that da** instituted by the parent as such, 
instead of a* *ucli executor or administrator, cannot !*• maintained: 
Monagha n v. Horn. 7 Can. N.C.It. 4011. followed; I y ml Campladr» Act. 0 A 
10 Viet. cli. 0.1; N.W.T. Ordinance* lull (Alta.), eh. 48. *«*•. .1; Unborn 
v. (lillett (1871). L.R. 8 Kv. 88. referml to; McKcrral v. ViIg of Rdmon- 
Ion. 7 D.L.R. «01.

It i* not a condition precedent to the maiiileiianee of "an ««••ion (hat 
the deceased should have l**en actually earning money or money'* worth 
or contributing to the t.upport of the plaintiff at or before the date of the 
death, providisl that the plaintiff had a reasonable c\|iccfation of |iccuiii 
ary lienellt from the continuance of the life: Toff Vale It. Vo. v. Jenkinn. 
11013) A.C. I.

An action for damages for the death of a child born of a first marriage 
should I*» hr by the second husband of the mother in community
xvitli hi* wife. If the nullity of the action hy the wife in such a case is 
only orally claimed, the action will In* dismissed but without coat* of 
enquftn l.efrbrre V. Ilo in in ion Wire Mfg. Vo.. 1 (Joe. I’.R. 224.

In an action by a parent for the death of hi* child through negligence 
it i* not necessary to *hew any pi-cuniary advantage derived from flic de 
ceased, it i* siiflicieiit if there i* evidence to ju*tifv the conclusion that 
there i* a reasonable expectation of |iceuninry liciiclit in the future, capahle 
of lieilig estimated, .ludgment of Osler. .Î.A., ill Itlneklrg V. Toronto Street 
It.II. Vo.. 27 Out. App.. at p. 41 note, followed: Rick-eltn v. Village of 
UarHmle, 31 Ont. R. «10.

In an action for the death of a minor servant «lue to the negligence of 
il»* master, hi* father's ami mother’» right to recover must lie limited in 
amount •«» the pecuniary hi** which it could be fairly ami reasonablx 
fourni Ibex had sutlered by their son’s death: Stephen V. Toronto R. Vit.. II 
O.L.R. I»: Ihlgen v. While Vine Lumber Vo.. 2 D.L.R. 8«3. .1 O.W.N. 823. 
21 O.W.R. ««A; Mr boon ht x Vit g of Spine g, 8 D.L.R. !>!».

A hul of twenty, a hrakesman cmpinycti by the «lefemlant*. was killed 
in a collision upon tin' railway, hy reason of the negligence of the defen
dants' servant*, ami this action was under the Fatal Acculent*
Act. R.N.U. 1807, ch. Ilhf. by the administrator* of hi* estate, to recover 
damage* for hi* «leatli. for the benefit of hi* parent*, who lived in Kng 
land. The claim was made ami the assessment of the «lamages wa* based 
ii|Hin the principle of tin* Workmen's Com|H>n*ation for Injuries Art. 
The jury fourni that the r»timutc«l earnings of a p«ir*on in tin- same graih- 
a* the ilcii'iiscd, in the like employment, in this province, for the three 
year* allowed by the statute, wouhl Is- $1.8(10. ami they a**e**cd the «lam 
agi** at that sum. apportioning them between the father ami mother. Tin' 
eviilence shewisl that the deceased wa* unmarried ; hail Inn-ii about four 
years in t'anaila. ami alunit a month in the service of the «lefemlant*. lie 
ha«l corresponded w ith hi* mother. hut hail sent hi* parent* no mone>.

5
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Annotation {enntinued ) Damages 15 III—1—1681—Parent’s claim under
fatal accidents law—Lord Campbell’s Act.

Il«* loo I revolved a good and rather exjiensive education at his father'* e\ 
|ien*e. and the father swore to an understanding lietween son and the 
parents that the son would, in consideration of the large sum so ex 
pended, assist the parents in their old age. Held, that the plaintiffs’ right 
of recovery was limited in amount to the pecuniary loss which it could lie 
fairly and reasonably found that the parents had suffered by the son’s 
death; and, upon the evidence and hi all the circumstances, taking into 
account the uncertainties and contingencies, there was such a reasonable 
and well-founded expectation of pecuniary lienellt ns could Is* estimated 
in money so as to limime the subject of damages; hut. having ri to 
all these matters, the award of damages was excessive and extravagant, and 
therefore un reasonable ; and there should lie a new assessment of dam 
ages, unless the parties could agree upon some amount. It. is the plain 
duty of the Court, to sis* that an award of damages, in an action of thi* 
kind, which appears to have been arrived at upon consideration not war 
ranted by the evidence, shall not stand : London owl Western Trusts fV 
v. (hand Trunk Itoilira if Co., 22 O.LIt. 262.

In an action for damages resulting from the death of a workman, the 
employers admitted liability under the hmployera’ Liability Act. luif 
disputed the right of the parents to sue as defendants, or that they had 
any reasonable expectation of lienellt from the continuance of his life 
There was evidence that the deceased had sent money on two occasion* 
to his parents, but they had in the first instance assisted him h\ ad 
vniicing money for his passage to Canada. Held, on appeal, that the pat
ents had failed to shew that they had any reasonable expectation of lieiicfit 
from the son had lie lived. The proceeding* at the trial shewed that there 
had lieen no attempt, bv commission or otherwise, to prove the linn lie in I 
condition of the parents. Held, that a new trial should not In* grunted to 
enable the plaint ills to make out a stronger case: II mini v llrilish Colnm 
Ida Kite trie Itniliraii, 10 ll.f.lt. 850.

In an action under c.O. I HUH. eh. 4H. brought on Isdialf of the mother 
•if a man in the employment of the defendants, who was killed, a* was 
alleged, through the negligence of the defendants, the mother herself was 
not a witness at the trial, but the phiintilf. another son. testified that she 
was iiInhiI 70 year* old and in gmal health; that she livisl in Ontario, 
where she owned a house and lot; that an unmarried son ami daughter 
livisl with her; that she had several other sons and d:i *rs. all married 
and living away from her ; and that she had no means of support, ex
cept what she received from her children. The deceased was 30 years old. 
unmarried, and earning iilmiit #|oo a month. The plaintilf said that the 
deceased sent his mother money from time to time, and that she haiked 
to him more than to the others; but la* admitted that la* knew this on lx 
through bis mother or the deceased. As to one occasion, alsmt three 
months More the death, the plaintilf said: "Times were not very good, 
and he was sending some money, and he wanted to send #30. and he asked 
me if I bad any. lie said be had #2f>, and whether I had $10. 1 had a
letter from mother after that, saying she hud received it.” There was no 
other evidence of importance. The jury found a verdict for the plaintilf 
with $1.500 damages. Held, that the jury had no proper evidence on which
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tu e*timale tin- «lamage*. ami t!»••> uiti*t luivv gue* wd at the amount 
nxx aided; Ini t. flirt lier, tIn-re wa* no pro|icr evidence <>f aux renwnahli' 
expectation of pfvimiary Iwnelit to «upport a venliet of even nominal 
«lamage*. Tin* only evidence of any payment ma«lc In tIn* «lecca*cd to hi* 
mother wan hear«ux. ami ina«lmi**ihlc for tin* pnrp««*c of proving actual 
contribution to Iiit *npport : ami it \\a* not to !*• inferred that *lu* hail 
an «•\p«M talion of fiitmc coulrihtilion* from the *inglo fact that at one 
time lie \vi»hei| to «. •h I one, «'«pecinlly when the clreiiin*tiincc* *ugge*tc«l 
that it wa* an imlivi«lual ea*e ami not lihelx to rerur; nor, if *uch an c\ 
pectalioii could I*1 inferred, wmihl it !*• a rea*onable one. on that evidence. 
The evhlenee. *•• far a* it *h«'xxi>«l intention, wa* properlx received. hut 
xxa* not *ullicicut to warrant a limling of a reawniahle ami xvell founded 
•■\|H*ctalion of peciiuiarx Iwiudit capable of e*timatiou in ntoncx. dmlg 
ment of Stuart. •!.. Il XX I..IJ. iMN. rcverw«l Moffill x i'o noil inti Vtniiic 
/toiltroii Vo., Ill XX .I..It. jit

In an action brought under t on. Slat. Vit. « h. Hit < laird t ampliell'* 
Act). f««r the laMiellt of the father hi the dereaaed, evhlenee waa given to 
*hew that tin father, xx ho xvn* a lea** founder, ami about «evenly year* 
•dil, bail practical lx Iweoine unable t« earn hi* own livelllnaid. although hi* 
pro*|H*cl* for *oine year* of future life were giaal; that the decea*ed, who 
xxa* jit year* of age. had always lived xx ith hi* father. ami for many year* 
luul pai«l xarioii* «uni* «oiuetiinc* a* much a* thirty dollar* jier month— 
for hi* Ihuinl ami liNlging. though there xxa* no evidence to *hcw what 
«uch I*uir«l ami lodging were worth; that for the tiftccn mouth* immedi 
atelx preceding hi* «h'iith lie ha«l cea*e«l to pax anything. iMiNiime, having 
gone into hii«im*« on hi* own account, hi* father xvi*he«| him to keep the 
money to put into tin1 bu*iliens; that the «ou xxa* *ol**r. in«lu*trioii*. a good 
man of hu*ine**. mid airectionate to hi* father. XX lieu the *«m went into 
busiue** lor him*«-lf the father adxanci'il him After hi* «h'iith the
biiwine** xxa* chmed up ami the *tock in trade, etc., «old, xvliich *ale realized 
H|.liai. 1 If thi* *7ini went to creditor* other than tin* father, leaving only 
*|imi to *ati*fy the father'* elaim of #7mi. The learm*! < liii'f .lu*lice, 
who tried the caw. having left it to ih«* jury in general term* to c*timate 
what, if any. |Hi'iiniary damage the father had *ii*tained bv the death of 
hi* *on. a verdict wa* fourni for the plaintilf for WI.ûimi. Ih hi |prr llan 
iiington. launlry. Marker. VanXX'art. and McI**m|. .1.1.), that the amount 
of the verdict *hexv«*l either the charge xvas too gem-ral ill it* terms or 
the jury mi*iimler*liHHl the principle* ii|n«ii which «lamagi'* nliould I*- 
a*«e*w«| in caw* «ticli a* thi**, ami. therefore, that there niu*t !*• a new 
trial on the question of damage*, and. further, a* the evidence of negli 
gioice on the part of the defemlant* wa* not altogether *ati*factory. ami 
the limling of the jury on the «|iie*tion of tin1 damage* did not entitle 
their opinion on tin' <|Ue*ti««n of m,gligem,«‘ to much weight, that there 
nm*t I*- a iicxx trial on t hi** p««int a* well: If unci inn n x. Tin Sim l.im 
ShuiiimIii/i Vo., .’t."» NMI.lt. Ij.'t.

'I hi' father who *ue« for mm|ien«ntioii for the «leatli of hi* win by de
fendant'* fault yannot claim a* «lamage* tin* *um« lie wouhl have paul 
for the wm'* maintenance. educathui and the like:' Hmnilcl x. William 
11 rare Vo.. 7 l/tie. IMt. Hj i Sup. ft.).



15 D.L.R rKDI.XIt \ I OltnNTn row Kit ( U

Annotation (it m I hi unit Damages i 5 III—1—1681—Parent’s
fatal accidents law—Lord Campbell’s Act.

The mother of the <loc«»naed is a person for whose lienofit an action 
<an la- Imiught umler the Fatal Aeciilents Act, although the father is 
living. Damages assessed In a jury at $:i,uuo for the loss of a daughter 
seventeen years ohl hy reason of the uegligenee of the defendants, were 
held to Is* excessive, and a new trial was directed unless Isitli parties 
would agree to have the damages fixed at $1.500. Order of a Divisional 
Court, II OX.II. 15H, reversed: Ihnirirk V. tlull. Vrrston mnl llrsprlrr 
Klrrrt If.IV. Co.. 12 O.L.It. 35 (C.A.I.

Damages to the amount of $2.100 were recovered hv the plaintilf suing 
as the father and administrator of his deceased son. 22 years of age. who 
was killed through defendant's negligence. The son's occupation was 
principally that of a lalsiurer. the highest rate of wages received b\ him 
lieing for a few days at the rate of $35 a month, i I is mother was dead 
and his father had married again, lie lived with a widowed sister, hut 
was on good terms with his father and stepmother, whom lie visited once 
or twice a month, on such occasions giving his father from $2 to $1. and 
once $5. Ilis hnhits were good and lie was of a generous disposition. 
Kvidenco was iweived of his intention of helping his father to Iniild a 
house, of assisting him in paying oil' a mortgage of $650 on his property, 
as well as a debt of $400. which he owed another soil, and for which the 
father hud given his promissory notes. Ilrhi, that the evidence of such 
expressed intention was properly admitted, not necessarily as shewing a 
promise to make the payments, hut of his lieing well disposed to his 
father: the amount awarded the plaintilf for damages, however, was 
clearly excessive, and a new trial was ordered utile»* the parties agreed 
to a reduction of the damages to $500; Nli/ilnn* v. Toronto Ifniliniii 
fW/xiMg. II OX.lt. Ill, 5 Van. Hy. ( as. 102 (C.A.I.

I he father of a child killed in an accident on a tramway has no right 
of action against the company liable therefor except for actual damages 
proved, lie cannot recover sentimental damages or indemnity in solatium 
ilnloiis: l,hnhir Hail mill, l.ii/lil mill Voirrr Vo. \. Vo Hills, (/It. II l\.|t. 
421*.

Annotation
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I he maintenance and education of a minor son being obligations im 
posed by law upon the father, la* cannot in an action in damages for the 
death of his son. recover the amounts so disbursed in connectiod there 
with : VIoniih \. Fnhrr, !l Que. I*.It. IS

I’lainlilf claimed damages under laud Campbell'» Act for the loss of 
lii» son who was killed by a fall of stone in defendant's mine. The jury 
in answer to a «mention submitted by the trial dmlge. fourni that the 
•.pol itic act of uegligenc«< that caused the injury was the failure of defen 
dant to properly examine the face of the wall from which the rock fell 
I here was uncontradictisl evidence on the part of d«,fendant that sev«»raI 
of the official» of the company, before starting work, went carefully over 
the banks and walls for the pur|M»se nf ascertaining whether they were 
safe. Held, in view of this evidence, that the finding of the jury was not 
justified, and that there must Is* a new trial. Also, that the jury having 
placed their venlict on this one ground which could not In» justified under 
the evidence, the Court could not give a wider scope to their answer so 
as to embrace other acts of m»gligence pointed out, or to nidify the error
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or misunderstanding of the jury: Mclhniiiall v. Ii nul if Minimi 4 Ma il irait 
Vo.. 42 X.N.R. 226.

In mi action in damages hy paient* for llir death of their minor *011 
hy an urvident resultiug from negligence. the defendant* cannot set up a* 
a defence the receipt hy plaint ill's of insurance oil the son’s life: Gauthier 
v. Mouehanl. 0 Que. P.R. 385.

A verdict of a jury for $300 damages for the death of the plaint ill ’s 
child, aged four years, in an action under the Fatal Accidents Act. wa* 
upheld hy a Divisional C ourt, and hy the Court of Appeal (Moss, C.4.O.. 
.'iid Maelaren, J.A.. dissenting), where it appeared that the child wa» 
healthy, intelligent, and with as good a prospect of prolonged life as any 
infant of that age could lie said to have. The question is for the jury, 
ii|ioii the evidence; pecuniary lienctit or advantage need not have been 
actually derived hy the parent previous to the death; the probability of 
the continuance of life and the reasonable expectation that in that event 
|Mvuniary hcnelit or advantage would have lieen derived are pnqier sub
ject* for consideration: MeKioirn v. Toronto R.W. Co., Ill O.L.K. 361.

The death of an adopted son, though caused hy negligence, gives no 
right of action to the adoptive parent under the Fatal Accidents Act 
1 Ont.) : Itlayborouijh v. Itrant ford Gas Co.. 18 O.L.K. 243.

In an action hv parents claiming damages for the death of their minor 
child the phiintiir* may allege that they were damnilied hy the death on 
account of prosjHrtivc pecuniary advantages to them if he had lived: 
Merrault v. Citft of Montreal, 10 Que. I\R. 361.

The right of action given to the mother of a minor, killed by acci
dent, hy art. 1056 ('.V. is |icr*onul to her and doc* not conic from the de 
ceased nor from the succession : Mieliard v. Canadian Pacific lift. Co., 13 
Que. P.R. 268 (Sup. ft.).

In tlmnd Trunk Mil. Co. of Canada v. Jenninyn. 13 App. Vas. 8IHI, it 
was held that the receipt of insurance money i* merely one of the circuni 
stances to lie left to the jury in estimating the |iccuniary loss suHVred by 
the claimant# from the death; ami such pax ment of insurance money i* 
not to Is- regarded a* a deduction to lie made from the full amount 
awarded. The jury i* not to arrive at a *um sufficient to compensate the 
claimants, ami from that to deduct insurance money paid to them, hut 
i* to consider the receipt of Insurance money amongst the elements deter 
mining them in fixing the sum they award: Herkelt \. Grand Trunk 
My. Co.. 13 Alt. (Ont.) 198.

An alien non-resident dejiendent of a workman who lo*t hi* life as the 
result of an accident arising out of and in the course of his employment 
while resident in the province, is entitled to com|>cn*ntion under the H.C. 
Workmen's Compensât ion Act. 1902. 2 Kdw. VII. (H.C.) ch. 74. now 
It.N.B.C. 1911, ch. 244; Krzun v. Croir’s Sent Maim Coal Company. 8 D.L.It. 
264, 119121 A.C. 590, 28 Times L.R. 488.

Where the death of a child is alleged to have been caused by the 
wrongful act, neglect, or default of the defendant, and where compensa 
lion in damages for negligence causing death is given hy statute to certain 
relative* for their financial hi** but with a provision that the action
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for Kiimt* shall Is- brought by tla* executor or administrator of the deceased 
child ailing in a representative capacity, and where the action is limited , ^ 
by the Act to a certain |n-ninI after the death, and an action was brought L,„,| m 
liefore the expiry of the limitation period, by the parent as such, a motion twll'» Act 
on his Itehalf after the limitation period had expired, to amend In «iiing 
in the alternative as the jiersonal representative of the deceased child « 1 
not la* granted, as its allowance would operate to defeat the statute. V 
W.T. Ordinances. Mill (Alta.), ell. 48. sec. il. referred to: I x. Cita
of Edmonton, 7 D.L.R. IW1.

The mother has n |N*euniary interest in the life of a son who i* killed, 
giving her the right to hiio in damages those responsible for his death even 
though at the time of such death her own husband ls> quite able to slip 
port her : Ihilir \. t'ilff of Ilout rent. 7 D.L.Il. 87.

MONARCH LIFE ASSURANCE CO. v MACKENZIE IM?.

.Imln oil Committee of the Crin/ Council. I.ord Mkiiuton. Lord Slime of p ("
Dunfermline, /.on/ Moulton, mid Lord Darker of W’addinqton. October .....
17. 1913. '

1. ( OKIUKATIOXH AXU CO MPA XI KH ( f V I)—206 ) — SlIAKK CKBTIFICATK --
FhaVOVI.KXT OH IM.KtlAL IMMI’K.

A plaint iff who. by his pleadings in an action against a company 
to declare him a shareholder, bases his claim upon an alleged agrev 
meut with the company itself as authorizing the share certificate d«- 
livered to him by the company’s manager, but who fails to prove anv 
consideration for its issue othei than between himself ami the man 
ager personally, will not Is* permitted afterwards on appeal to set up 
a case inconsistent with that so advanced and to claim an estoppel 
against the company in respect of the issue of the certificate, where 
no question of estoppel was directly before the trial court, nor was 
the company called upon to give the additional evidence which the 
raising of such a question would have necessitated had the plaintilT 
alleged and proved that he was deceived by the issue of the certifi 
cate into Isdicving that it represented a portion of the manager's 
personal holdings, transferred at the latter's instance.

| Mackenzie V. Monarch Life. 4ft Can. 8.C.R. 232. reversed : Mac
kenzie v. Monarch Life. 23 O.L.It. 342. restored. |

2. Kktoppki. (I III A—Mo|—Hy roxnver—Ohaniik. ok pohitio.v
To establish an eatopjiel by conduct it must In- shewn that the 

party relying u|niii it was deceived by the conduct of the other party, 
and that lie altered his own position to his detriment by reason of 
such conduct of the other party.

Appeal from the judgment of the Supreme Court of Van- statement 
ada, Mackenzie v. Monarch Life Assurance Co. ( 1911), 45 Can.
S.C.K. 232, whereby the judgment of the Ontario Court of Ap
peal, Mackenzie v. Monarch Life, 23 O.L.It. 342, was reversed.

The appeal watt allowed.
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IMP Tin- jmlgim-nt of tin- Hoard was delivered by
IiOBi» Mori,ton :—This is an appeal in an action brought 

in the High Court of Justice of Ontario by Bwen Mackenzie, 
Monawii the present respondent, against the appellants, the Monarch 
\ k Assurance Company.

(*0 ‘ In me statement of claim the plaintiff claimed as the holder
» of twenty-five shares in the defendant company, “represented

Mvckkxzik |,y certificate number nineteen, issued by the defendant com- 
LortMoulton, pany. ” The statement of claim proceeds as follows:—

2. The said slimes were issued to the plaintiff in consideration of the 
settlement of an action brought in this Court by the plaintiff against tie- 
said defendant (i.r., the present appellants) in which the plaintiff claimed 
to Ik- entitled to a large sum of money.

•'1. It was part of the said settlement that the said shares should In- 
issued to the plaintiff and that it should lie thereby witnessed that tie- 
said shares were fully paid, and that six hundred and twenty-five (026) 
dollars had been paid for premium thereon.

It then set out tin- certificate and alleged that the present 
officers of the defendant company refused to recognize th • 
plaintiff as shareholder or to put him on the list of share
holders in respect of the said twenty-five shares, or to issue 
to him five certificates of five shares each in place of the said 
certificate for twenty-five shares. It t* * a declaration that 
tin- plaintiff was the holder of twenty-five fully paid-up shares 
in the defendant company, and that the company should he or
dered to register him as such and to issue to him five eertifi- 
eate-v-aeli of five fully paid-up shares.

In the statement of defence tile company denied that it 
issued the certificate in question, and as to the alleged settlement 
said :—•

2. 'I In- alleged settlement of un action whh n matter In-tween the said 
Oatrom (i.e., (lie then managing director of the company) in bin private 
capacity and not an managing director of I Ik- defendant*, and tin- defendant* 
did mit agree thereto.

It then denied any application for the said shares or any 
consideration given to the company therefor, or any allotment 
thereof, and pleaded the provisions of its special Act.

In the 5th and last paragraph it set up that the cause of 
action was local and situated in Manitoba, and that on this 
ground tin- action was outside the jurisdiction of the Court of 
Ontario. On the issues thus raised, the action went to trial 
before Mr. Justice Riddell, on June 6, 1910. The facts proved 
at the trial were substantially as follows: In September, 1905. 
the plaintiff Kwan Mackenzie brought an action against tin- 
defendant company and Thomas Marshall Oat rout, its then man 
aging director. It alleged that the plaintiff was. hv virtue of

B.C
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an assignnmnt from one Georg»* Stevenson. dateil Mardi -. 
1905. flic owner of an undivided <|uarter int»*rest in tin* interim 
copyrights for tin* Dominion of Canada for certain forms of 
insurance plans, for which Ostrom had obtained interim copy 
right some time prior to March 7. 1904 (at which date In* lia.I 
assign»*»! tin* said quarter interest to the said George Stevenson . 
and also in tin* permanent copyrights for tin* same which the 
said Thomas Marshall Ostrom undertook to obtain. Tin* onh 
allegation in the statenmnt of claim relating to the eompanv 
was us follows :

IMP.

P. c.
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Monarch
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5. The defendant*, tin* Monarch Life Assurance Cuntpau.x. have, in 
their pro*|>ectu* pre*»*ntt*«l to the public, advertised that they were the 
excluHive owners of the said eopyrighted plan*, and have |»r«K*iirei| nil 
subscript inns to the capital stuck of tbe said company by reason of the 
allege)I ailvimtage of an e\»*lnsive ownership of the saiil copyrighted

Tin* relief prayed was an injunvtioti restraining tin* de 
fendants from advertising that they possess»*»! an exclusive in 
terest in or using tin* said insurance plans, or, in tin* alterna 
five, judgment for $5,000 in r»*sp«*«*t of tin* plaintiff s undivide I 
one quarter interest.

It would In* ditlicult to »*otn*«*ivv a more absurd action so far 
as it relates to the defendant company. Tin* interim copyrights 
had expired long before the assignment by Georg»* Stevenson 
t<‘ the plaint ill. and had not liven followed by tin* taking out of 
permanent copyrights if, indeed, tlu* forms could Is* considéré.I 
proper subject-matter for copyright. It is. therefore, not ncces 
sary to examine here the defence raised by the defendant com
pany. except to say that it traversed all the allegations of fact 
in the statement of claim in any way referring to it.

ruder these circumstances it was to he expected that when 
efforts were made by the other parties to the action to effeet 
a compromise, the defendant company should refuse to take 
any part therein. It was willing that tlu* action should In* 
dismissed against it without costs, hut it would do nothing 
more. That this was the position that it took up and strict lx 
adhered to was proved lx*yon»l tin* possibility of doubt hv 
the evidence given at the trial of the present action, and more 
especially by the compromise itself (which was in writing), 
and the other contemporary documents which were put in. 
Two of flies»* documents merit being cited here.

On the day when the settlement was made, the counsel for 
tin* company wrote to the solicitors for the plaintiff :—

I n m l«*rst mu I this matter i* Is-ing settled, nml I mil quite willing t liai t 
it should In* dismissed without payment of costs to the defendant com 
puny. I take no other part in the settlement.
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And the* actual memorandum of the settlement referred to 
in the statement of claim in the present action reads as fol
lows :—

This action is settled ns follows:—
1. The defendant, 'I'. Marshall Oatroin. delivers to the plaint ill" twenty 

live fully paid-up shares of stock in the defendant company.
2. The defendant. T. Marshall Ostrom, in addition to the amount a* 

ready paid, will pay #.*><» in full of any remaining costs of the plaintiff.
3. Except as ulsivc there shall Is* no costs to either party.
4. The plaintiff will release to the defendant, Ostrom, or to the com

pany as his nominee, any interest which he has under the assignment in 
question herein from one fleorge Stevenson in the interim copyrights in 
question herein.

And this memorandum is signed by counsel on behalf of the 
plaintiff and Ostrom only.

At the trial of the present action the whole efforts of the 
plaintiff was directed to shew that the settlement was made with 
the defendant company, and that it undertook to issue the 
shares in question to the plaintiff. To effect this they sought 
to shew by parol evidence that a certain Mr. Kerr, who seems 
lo have taken part in the negotiations, was the representative 
of the defendant company, but this evidence entirely brok • 
down. The learned Judge, therefore, found that the settlement, 
was made with Ostrom alone, and that the defendant company 
was not a party to nor liable in respect of it, and dismissed the 
action.

An appeal was brought from this decision to the Court of 
Appeal in Ontario. Four out of the five Judges constituting 
the Court agreed substantially with the findings of fact of 
the Judge at the trial (which are not now disputed), and ac
cordingly gave judgment dismissing the appeal on the ground 
that the plaintiff was dealing with Ostrom only in making the 
settlement, and must accordingly look to him alone for any re
lief in respect of it. \Mackenzie v. Monarch Lift', 22 O.L.R. 

.‘42.| But, unfortunately, Magee, J.A., considered himself en
titled to decide in favour of the plaintiff on the ground, sub
stantially, that the certificate for the twenty-five shares being 
signed by the vice-president of the company, and by Ostrom. 
the managing director, created an estoppel against the com
pany, and that, by virtue thereof, the company was not entitled 
to deny that the plaintiff was the owner of twenty-five fully 
paid-up shares of the company. Their Lordships are of opinion 
that it was not open to the learned Judge to decide against the 
defendants on any such ground.

Estoppel was not raised in the statement of claim nor in the 
conduct of the trial at nisi prias. In such a caw* as this any 
question of estoppel must involve a special inquiry into the cir-
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eumstances and tin* position and knowledge of' the parties, of the 
necessity for which no warning was given to the defendants 
either by the pleadings of the plaintiff or the behaviour of his 
counsel at the trial until after the evidence was concluded. It 
would work grave injustice if, in such a state of things, n Court 
of Appeal were to permit a contention of this nature to be 
raised hv the party in default, who in this instance, had de
liberately chosen to base his case on contentions of fact wholly 
inconsistent with any such contention.

The case set up by the plaintiff was that the shares were 
issued by the company to him in consideration of the settle
ment of an action, and that he received the certificate from 
the company in performance by it of its own contract. If 
he succeeded in proving that the agreement of settlement was. 
in fact, made with the company, estoppel was unnecessary. 
The company was bound to issue the shares to him if it had not 
already done so. But if he failed las, in fact, he did) to shew 
that any such agreement was made ..ith the company, estoppel 
could not benefit him. He would be in the position of a man 
who admits that he has received what purports to be a certificate 
from an officer of the company for fully paid-up shares issued 
to him for which he knows that lie has given no consideration 
to the company, ami which falsely states that the full amount 
has been paid up on them. So soon as the pretended contract 
in supposed fulfilment of which he received the certificate was 
disproved, he could not take any advantage from the possession 
of such certificate, but must hand it back to the company.

Tin- estoppel relied on by Magee. J.A., relates to a eas • 
never set up by the plaintiff*, and doubth-ss for very good rea
sons. He treats it as though the shares were not to be issued by 
the company to the plaintiff', but to lie transferred to him by 
Ostrom in fulfilment of a contract with Ostrom. But this is ah 
solutely inconsistent with everything contended for by the 
plaintiff at the trial, ami it would have exposed the plaintiff's 
case to serious dangers of another kind. For instance, he must 
have admitted that he was aware that no transfer had been 
executed. Moreover, difficulties might have arisen under see 
25 of the general Act, whereby it is provided :—
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88, Xu transfer of utock . . . shall In- valid for any |»ur|M»se what 
■never until entry thereof lia* been duly made in *uvli bonk or bonk*, ex 
ce|it fur the |»ur|H»*e of exhibiting the right* of the |»artiva thereto toward* 
each other and of rendering the transferee liable in the meantime, jointly 
and severally, with the transferor to the company and it* creditor*.

as well as under other provisions of the general and special Acts. 
But it is not necessary to inquire into these matters. The plain
tiff pinned his ease to this being, and being understood by him
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to In-, iin issue of shares to liim in fulfilment of an agreement 
made by him with the company, and lie cannot he heard to say 
on appeal that he thought it was something else, and that, there
fore, the company must not prove that the statements in the 
alleged certificate are not true and that the certificate does not 
hind them. To establish an estoppel it must he shewn that the 
party relying upon it was deceived by the conduct of the other 
party, and by reason thereof altered his position to his own de
triment. Hut in considering whether this is so it is essential to 
ascertain what he thought at the time, and for this purpose the 
allegations put forward in the statement of claim as the basis 
of his action undoubtedly hind him.

An appeal was brought from the decision of the Court of 
Appeal to the Supreme Court of Canada. The Judges wen- 
divided. Two agreed with the decision of the Judge at tin- 
trial and of the majority in the Court of Appeal. Two decide ! 
in favour of the plaintiff on the ground of estoppel, and one. 
Anglin. J., while declining to decide on the ground of (-stop 
pel, held that the certificate was prima fin ie evidence that tli • 
plaintiff was a shareholder, and that the defendants had neg
lected to call sufficient evidence to displace his prinui facie title-: 
\Mackenzie v. Monarch Life, 45 Can. S.C.R. 282.] This illus
trates tin- dangers of travelling out of the case made on tlv» 
pleadings and af the trial. A defendant cannot be blamed for 
not meeting a case of which lie has had no warning. But their 
Lordships are of opinion that the point re-lied upon by Anglin. 
J., does not arise. Tin- plaintiff having proved on his own case- 
that he liuel no title- to hold the certificate (even if a ge-nuin • 
one), nothing more- was m-e-ele-el to displace- his right to sue- upon 
it.

Their Lordships are-, the-re-fem-, of eipinion that this appeal 
e-an he ele-ciele-el oil the- simple ground that the e-ase- made- by 
the plaintiff at the- trial was entirely " * and that it was
not open to him afterwarels to se-t up a case- inconsistent with it. 
and the- answer to which would have necessitate-d further eviil 
e-nce. This being so. their Lordships hold it unnece-ssary to 
consider the numerous other points raise-el by the- appellants, or 
to ele-ciele- whether or not the certificate was. in fact, a forge-ry. 
and whe-ther its issue- ought to be regareleel as being in any way 
an act of the- elefemdant company so as to make* them liable in 
re-spect of it. On all these points the-.v pronounce- no opinion.

It was attempteel to shew that e-stoppe-1 was raised on the 
pleaelings liecause, in a re-ply which was tile-el but not serve-1 
on the- elefe-nelant company, it was ple-aele-el to the- defence of 
no juriseliction raise-el by paragraph 5 of the defence. The 
appellants relie-el in conne-ction with this upon an order maeb- 
by the- Juelgc of first instance after juelgment. directing that

415
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this reply should lie served upon tin* défendant com puny nun 
pro tune. Their Lordships ere of opinion tlint such on ord**r 
could only have been mode in view of the fuel that the pie 1 
in paragraph f> of the defence was not relied on at the trial, 
and must have been taken to have been abandoned, so that no 
harm would, therefore, be done by allowing the special reply to 
it to appear on the record. It would not lie within the power 
of a Judge after judgment to make any order which would 
substantially a fleet the rights of the parties on appeal, as would 
he done by such an order if it were to have the effect of making 
estoppel appear to have been on issue between the parties din
ing the taking of tin* evidence when in fact it was not so.

Their Lordships will, therefore, humbly advise His Majesty 
that this appeal should lie allowed, and the action dismissed with 
costs in all the Courts The respondent will pay the costs of 
this appeal.

App/al allow/<1.
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1 Ibrrla Snpu nir Court, Wulsli, •/. January lit. 1014. S. C.

I AmtAi, (g 11 K—08)—Kxtk.nnio.n of timk—YViikn oh.xxtf.ii.
Failure to give notice of appeal during the time for appealing from 

the trial judgment may lie relieved against by granting an extension 
of time where it was omitted solely because of the unavoidable and 
unanticipated absence of the solicitor’s clerk entrusted with the duty, 
and not from any mere inadvertence.

| llr Coirs ami Itamislirar. | 10071 1 K.lt. 1. distinguished.]

III! 4

Motion on bclutlf of plaintiff for an order extending the 
time for serving notice of appeal from tin- judgment at trial by 
which the action was dismissed.

The motion was granted on terms.
.1/. II. Peacock, for the plaintiff.
A. L. Smith, for the defendant.

Statement

Walsh, J. : -Judgment dismissing this action was given 
after the trial of the same by my brother Stuart at Lethbridge 
on November 29 last. Mr. Peacock, the solicitor for the plain
tiff, acted as counsel for him at the trial ; and, immediately after 
his return from the trial, lie instructed one of his students to 
give a notice of appeal from this judgment. This notice was 
actually prepared, but on December 22, which was well within 
the thirty days allowed for serving it. this student received a 
telegram advising him of the death of his father, in consequence 
of which he went to Kegina and did not return to Calgary 
until January 5.
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On December 30, Mr. Peacock discovered that the notice of 
appeal had not been given. On the same day he applied in
formally. as I understand, and without notice, to my brother 
Stuart, in the presence of the defendant’s solicitor, for an order 
extending the time for delivering his notice of appeal ; but, as 
the defendant's solicitor felt that he could not deal with the 
matter without his client's consent, nothing was done upon 
this application. On January 2, 1014. a summons was taken 
out for an order extending the time, and this was argued liefore 
me on January 12.

It was contended in answer to the application that it rests 
upon nothing more than a mistake or inadvertence or slip of 
the solicitor, which, under the authorities, does not constitute 
such a special circumstance as entitles the plaintiff to relief. 
There seems to be no doubt, since Ht and Havcnshrar.
[ 19071 1 K.B. 1, at any rate, that mere inadvertence on the 
part of the solicitor cannot be relieved against in this way. Hut 
I have not been able to satisfy myself that the fact which led 
to the student’s failure to file and serve this notice can be pro
perly characterized as a slip or inadvertence. The failure did 
not occur as a result of any blunder or through any confusion 
of dates or misconception of the practice upon his part. It 
arose through his obedience to an instinct common to humanity 
which led him to lay down his work in order that he might be 
present at the burial of his father. In each case the special 
circumstance relied upon must stand upon its own bottom.

in 8'tom v. Goldsitin, 11 W.L.R. 38(>, decided since lit Colts 
and Havcnshrar, Craig, J., held that the attendance of the ap
pellant’s counsel at a session of Parliament of which lie was a 
member was a special circumstance sufficient to excuse his fail- 
use to file the appeal-books within the prescribed time. And f 
think that this student’s absence from bis work for such a cause 
as is here established may equally well be so considered.

It is further argued that no principle of law is involved in 
the case, and Hill v. Hariris, 1 A.L.R. 514, is cited as an auth
ority against the plaintiff on this ground. Even if the case 
cited is an authority for this broad proposition, which I do not 
think it is, there is absolutely nothing in the material before me, 
either one way or the other, from which I could say whether or 
not the fact Is as the defendant alleges. I do not even know 
from it what the case is about.

The defendant insists that, if the application is granted, it 
should only be upon the terms of the plaintiff giving security 
for the payment of the costs already taxed against him as well 
as for the costs of the appeal. Again, there is absolutely noth 
ing in his material to justify the imposition of any such terms. 
I. therefore, cannot impose them. This, of course, will not pre-
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judice the defendant’* right to apply for security for costs un 
dor rule 502 if he sees fit.

I think that this ion. which was made with com
mendable promptness, is made in good faith. Tin* defendant 
cannot be prejudiced by the slight delay in the giving of the 
notice, for the appeal may still be heard at. the sittings of the 
Court ( n banc at which it would have been heard if the notice 
had been given within the proper time. I'pon the payment by 
the plaintiff of the defendant’s costs of this application, which
I fix at tjrJO. the time for giving the notice of appeal will be 
extended to and including tin* 22nd instant. The summons 
only asked for an extension until the 17th instant; but. as this 
judgment is. through no fault of the plaintiff, being delivered 
only on the 16th instant, and the defendant’s solicitors live in 
Lethbridge. I am of my own motion granting these additional 
days.

Motion granted.

ALTA.
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ONTARIO ASPHALT BLOCK CO. v. MONTREUIL. ONT

Ontario Supreme Court ( Appellate /)/riuion). Meredith. <*../.<>.. Martareu. 
ami Magee, JJ.A., and he it eh, ./. X ore in her 17, 1013.

S.C.
1913

1. Vendor and pubciiaskr ( 8 I It—7)—Abatement for deficiency—Com
COTATION.

On un élection by u purchaser to accept wluit n vendor, who has 
the fee to a portion only and a limited interest in the remainder of 
land lie has contracted to sell, van actually convey, the amount to 
Is* abated from the purchase price is the difference in value based 
on the proportionate part of the purchase money attributable to what 
the vendor is able to convey.

[Ontario Asphalt Block Co. v. Montreuil. 12 D.L.lt. 223. varied: 
Powell v. Elliott. Lit. in Ch. 424. referred to.)

2. Damages (1 III A3—1!2)—Contract to convey land—Deficiency.
On an election by a purchaser to take what land a vendor can con

vey with an abatement of the purchase money in respect of a |>ortion 
to*which he cannot give title, the purchaser is not entitled to further 
damages in respect of expenditures on the property made by him after 
objecting to the defects and in reliance upon the vendor’* silence as 
an assurance that the latter would In* able to carry out his contract, 
where no fraud is shewn.

1Ontario Asphalt Block Co. v. Montreuil. 12 D.L.R. 223. varied: 
llorrockn v. Itighti. R Ch.D. INO, 183; and Bain v. Fot her gill. Lit. 7 
ILL IfiR. referred to.l

Appeal by the defendant from the judgment of Lennox. J.. 
Ontario Asphalt Block Co. v. Montreuil, 12 D.L.R. 223. 4 O.W
N. 1474.

The appeal was allowed in part.

Statement

M. K. Cowan, K.C., and J. W. Pickup, for the appellant :— 
A ten-year lease with an option of purehase was given by the

Argument

5144
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Argument

I

defendant to the plaintiff company. Some time before the 
expiration of the lease, the defendant discovered that lie pos
sessed only a life estate in the lands in question. Afterwards 
he informed the plaintiff company of this fact. There is no 
suggestion of had faith on the part of the defendant; it is a 
ease of mutual mistake; and specific performance of the option 
in the lease cannot he given to the prejudice of the third parties. 
The defendant, however, holds a patent of the water lot, and 
to this he can give the company title. A Crown patent cover
ing the lands in question was issued in 1874. The will under 
which the defendant got a life estate in these lands was sent 
to the Department of Crown Lands, where the mistake was 
first made. As the defendant had made former sales of the 
surrounding property, tin* plaintiff company did not investigate 
the title thoroughly. The plaintiff company is limited in dam
ages to the cost of investigation of the title : Main v. F other gill 

1874), L.R. 7 ILL. 158, at p. 207, where there is a review of 
the authorities: McKinnon v. Marrows 18:54 •. 3 0.8. 590.
| Meredith, C.J.O., on the question of abatement, cited Y allier 
v. Walsh (1857), 6 C.P. 169; Burrow v. Scamtnell (1881), 19 
Cli.l). 175; Manns v. Wood (1889), L.R. 8 Eq. 424; Neither pt 
v. Iloinate (1844). 1 Coll. 203.] As to the difference in value 
between the water lot and the high land, and on the question of 
impossibility of specific performance, see Xaylor v. Good all 
< 1877). 47 L.J. ( li. 53. at p. 57; Rudd v. La sc elles, 119001 1 
I'll. 815. at pp. 819. 820; Cato v. Thompson ( 1882), 9 Q.H.D. 
818, 818. Even if the defendant was guilty of laches, as tin- 
learned trial Judge suggests, further damages can only In- 
awarded in an action for deceit, and there must be proof of 
fraud: Day v. Singh ton, 118991 2 ('ll. 320. at pp. 328, 332. On 
the question of a spur line running to the water lot, see R.S.C. 
1908, eh. 37, sec. 228 : M lack woods Limited v. Canadian Northern 
tf.W. Co. (1910). 44 8.C.R. 92: Clover Mar Coal Co. v. Ifumber- 
stone. (1911), 45 8.C.R. 346.

I). L. McCarthy, K.C., and ,/. //. liodd, for the plaintiff com
pany, the respondent :—The company has a right to take every
thing that the defendant can convey : see Fry on Specific Per 
forma nee of Contracts, 4th ed., p. 537, par. 1257. The learned 
trial Judge puts the defendant in 1908 in the position of a ven
dor, who sells with knowledge that he has no title, and mulcts 
him in damages : Fry, 4th ed., p. 558, par. 1306 ; Lock v. Furze 
(1866), L.R. 1 C.P. 441, at p. 451. We should get the cash 
value of the reversion. | Meredith, C.J.O., referred to Fry. 
4th ed., p. 558. par. 1307, and eases cited ; and p. 559, par. 
1309.]

Cowan, in reply, on the question of the defendant convey
ing everything in his power, referred to Thomas v. Dering
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(1887), 1 Keen 72!) : Dart on Vendor and Purchaser, 7tlt cd.. 
vol. 2, p|>. 1080, 1081. The defendant is only able to convey 
a moiety subject to a mortgage: llnrnul.s v. A‘iV/5»/ 1S7m, !)
Uh.D. 180.

November 17. The judgment of the Court was delivered b> 
Meredith, C.J.O. This is an appeal by the defendant from 
the judgment dated the 19th June, 1913, which Lennox. J.. 
directed to Ik- entered after the trial of the action before him. 
sitting without a jury, at Sandwich on the 27th May. 1913.

The action is brought to enforce specific performance of a 
contract entered into between the parties for the sale by the 
appellant to the respondent of part of lot 97 in the 1st concession 
of the township of Sandwich Hast and the water lot in front 
of it.

On the 2nd February. 1903. the appellant made a lease of 
this land, described as one parcel having a frontage of 332 feet 
and extending from Sandwich street to the channel-bank of 
the Detroit river, to the respondent, for the term of ten years. 
The lease gives to the respondent an option to purchase the 
land, at the end of the term, for $22,000. provided six months’ 
notice in writing of its intention so to do shall have been given. 
The lease contains a covenant by the appellant that he will, 
on the exercise by the lessee of the option and on payment of 
the $22,000, execute and deliver to the respondent, its succes
sors and assigns, “a good and sufficient deed in fee simple, free 
of incumbrance,” of the demised land; and the lease also pro
vides that the respondent shall, within one year from the date 
of the lease, construct on the land a doe osting not less than 
$6,000.

The respondent entered under il lease, constructed the 
dock, gave the prescribed notice of vetion to purchase, and 
upon the expiry of the lease did all liings necessary to entitle 
it to become the purchaser at the stipulated price. The respond
ent has also erected buildings and placed machinery upon tin- 
land for the purpose of its business, at a cost of many thousands 
of dollars. Tin» notice of the election to purchase was given on 
the 5th January. 1912.

The appellant is the grantee of the Crown of the water lot, 
ami claimed title to the remainder of the land as devisee of it 
under his father's will. The patent of the water lot was issued 
to the appellant on the 7th October, 1874, and up to that time 
no question had arisen as to his title to the remainder of the 
land. He obtained the patent as owner in fee simple of the 
abutting land, which In- believed himself to be and represented 
to the Crown that he was.
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lu tliv year 1908, it wax discovered that, unih-r his father’s 
will, the a|i|)vllaiit was entitled to a life estate only, and that his 
ehildren were entitled to the remainder in fee in the devised 
land. The respondent became aware of this shortly after the 
discovery was made, and gave notice to the appellant that it 
was requisite that he should take steps to get in the title of 
his ehildren: hut nothing appears to have been done by the 
appellant towards acquiring it ; and there is no evidence that if 
lie had tried In* would have succeeded in doing so.

No charge of fraud or misrepresentation on the part of the 
appellant as to the nature of his title to the devised land is 
made, and it is conceded that, down to the time of the discovery 
as to it which I have mentioned, he believed that he owned it in 
fee simple. The appellant now contends that, as the letters 
patent to the water lot were issued to him upon the erroneous 
assumption that he was the owner in fee simple of the abutting 
land, lie became as to the remainder in fee, after his life estate, 
a trustee for his children; ami by his statement of defence he 
admits that lie occupies that position. As far as the evidence 
shews, no claim has been made by the children to any interest 
in the water lot. nor have any steps been taken by them for the 
repeal or rectification of the letters patent of it.

In the statement of claim no reference is made to the diffi
culty as to the appellant's title to the devised land. It contains 
only allegations as to the making of tin- lease, tin* option to 
purchase which it contains, the giving of the prescribed notice, 
and the tender of the purchase-money; and the claim is for 
specific performance.

With other defences to which it is not necessary to refer, the 
appellant sets up that, when lie made the lease, lie believed that 
he was owner in fee simple of the land demised, and that the 
respondent might have discovered the true nature of his title, 
and that the lease was, therefore, entered into by both parties 
in the mistaken belief that the appellant was the owner of tin- 
land; that, subject to his life estate, the water lot is held h\ 
him in trust for the persons entitled to the remainder in the 
other parcel after the expiration of tin- life estate; and In- sub 
mits that, as In- is not in a position to convey the demised land 
for an estate in fee simple, specific performance should not be 
ordered.

By the judgment in appeal it is declared and adjudged 
that “the agreement dated the 2nd day of February, 1902. in 
tin* pleadings mentioned, is a binding contract between the 
plaint iff company and the defendant for the sale by the defend
ant to the plaintiff company of the lands and premises in the 
pleadings mentioned, for the price or sum of $22.000, and that 
the same ought, in so far as possible, to be specifically performed



15 D.L.R.| Ontario A. B. Co. v. Moktkkpil. 707

and carried into effect;” and. after reciting the admission of 
the defendant by his counsel that “the defendant is unable to 
convey the whole of the said land in fee simple.'* and that it 
appears “that he is able to convey the water lots covered by 
the said agreement in fee simple and an estate for the life of 
the defendant in the residue of the said lands.” it is declared 
and adjudged that “the plaintiff company is entitled to have the 
said contract specifically performed by the defendant so far 
as he is able to perform the same, and to an abatement in the 
purchase-money for the difference in value of an estate in fee 
simple and an estate for the life of the defendant, in respect 
of as much of the said land as the defendant is not able to con
vey for the term of his life {sic), and also to the damages which 
the plaintiff company may suffer by reason of such breach of 
contract over and above the difference in value of an estate in 
fee simple and for the life of tin- defendant and a reference 
is directed to take an account of what is due to the defendant 
in respect of the purchase-money and interest, and also what 
sum tin- plaintiff company is entitled to lie allowed by way of 
abatement “from the said purchase-money, having regard to the 
declarations aforesaid and the appellant is ordered to pay 
the costs of tin- action down to and inclusive of judgment, and 
it is also ordered that they be deducted from the purchase- 
money. Further directions and the question of subsequent 
costs are reserved until after the report.

It will In- observed that the reference directed by the judg
ment does not extend to ascertaining the damages to which 
thv respondent is declared to lie entitled by reason of the 
breach of the contract. It may hr. however, that, if the judg
ment stands, the respondent may lie entitled to have a reference 
on that point directed when the action is heard on further 
directions.

I’pon the argument of tile appeal it was contended by 
counsel for the appellant that specific performance to the ex
tent to which it has been adjudged ought not to have been 
awarded, because :—

( 1 ) It was not in the contemplation of the parties, when 
the lease was made, that anything but the whole of the land 
should be sold; and that, as it is impossible for the appellant 
to convey anything but his life estate and such interest as lie has 
in the water lot. the contract should have been held to have been 
entered into owing to a mutual mistake as to the nature of the 
title of the appellant, and it would lie inequitable to compel 
him to convey the water lot ami his life interest in the devised 
land and to make an abatement of the purchase-money to the 
extent of the proportion of it which is attributable to the estate 
in remainder in fee which is vested in his children, and still
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more inequitable to require him to compensate the respondent 
for the loss it may have sustained by not being able to acquire 
the whole of the land which was the subject of the contract of 
sale.

(2) The effect of the judgment will be to cause injury to 
those entitled in remainder to the devised land.

(3) The effect of it will be to require the appellant to com
mit a breach of trust by conveying the water lot for an estate 
in fee simple.

The appellant also contends that damages should not have 
been awarded; that the only damages to which the respondent is 
entitled are the costs of investigating the title; and that dam
ages beyond this are recoverable only where there has been 
fraud or misrepresentation, and then only in an action of deceit; 
and that, at all events, where specific performance as to part, 
with an abatement, is ordered, the purchaser is not entitled 
to any damages.

Ordinarily, where the vendor is unable to convey the whole 
of the land which he has contracted to sell, the purchaser has 
two courses open to him : either to refuse to complete the pur
chase, in which ease he may sue for damages; or to require the 
vendor to convey that to which he can make title and to 
submit to a proportionate reduction or abatement of the pur
chase-money in respect of the remainder of the land.

Where a purchaser takes the first of these courses, if the 
inability of the vendor to perform his contract is due to want 
of title or a defect in title, the rule is that the damages recover
able for the breach of contract arc limited to the expenses the 
purchaser has incurred. This rule is without exception, and 
applies even where the vendor enters into the contract knowing 
that lie has no title to the land nor any means of obtaining it. 
though in that case the purchaser may have a remedy by action 
of deceit : Bain \. FothergiU, L.R. 7 II I. 168.

No doubt, the principle of that case has application only 
where the contract remains executory; and it is not applicable 
where the vendor, to save himself trouble or moderate expense, 
or from mere caprice, absolutely refuses or wilfully neglects 
to perform to the best of his ability his part of the contract: 
per Street. J., in liankin v. Sterling (11102), 3 O.L.R. (146. 651, 
citing Engel v. Fiteh (1868), L.R. 3 Q.B. 314, (1869) L.R. 4 Q.B. 
659: Williams v. Glenton (1866), L.R. 1 ('ll. 200, 209: and Pag v. 
Singleton, 118991 2 Ch. 320, 332-3.

The rule applicable where the other course is taken is 
nowhere, as far as I am aware, more clearly, or, as I think, more 
correctly, stated than in the following passage from the Cyclo- 
piedia of Law and Procedure, vol. 36. p. 740; “Although the 
purchaser cannot have a partial interest forced upon him. yet
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if he entered into the contract in ignorance of the vendor's 
incapacity to give him the whole, he is generally entitled to 
have the contract specifically performed as far ns the vendor 
is able, and to have an abatement out of the purchase-money 
for any deficiency in title, quantity, or quality of the estate.” 
“This is not,” it is said, ‘‘making a new contract for the 
parties, since the vendor is not compelled to convey anything 
which he did not agree to convey, and the vendee pays for what 
he gets according to the rate established by the agreement.”

At p. 742 of the same volume it is said that, ‘‘if the pur
chaser at the time of entering into tin* contract was aware of 
the defect in the vendor’s interest or title, or deficiency in the 
subject-matter, lie is not, on suing for specific performance, 
entitled to any compensation or abatement of priceand 
Barker v. Cox (1870), 4 Ch.D. 404, is treated as “an exceptional 
ease, where enforcement of the rule would have been a great in
justice to the vendee:” note 78 (England), p. 743: though it 
is cited in Fry on Specific Performance of Contracts, .1th cd., 
sec. 12fifi. as authority for the statement that, “even if the 
purchaser has from the first been aware of the state of tin? 
title, that circumstance will not necessarily exclude him from 
the benefit of the principle under consideration” (i.r., that 
stated in see. 12.17, which is: “Although, as a general rule, 
where the vendor has not substantially the whole interest he 
has contracted to sell, lie . . . cannot enforce the contract 
against the purchaser, yet the purchaser can insist on having all 
that the vendor can convey, with a compensation for tin- differ
ence.”)

The statement quoted from p. 742 of vol. 3G of the Cyclo- 
Inedia of Law and Procedure, is supported by the high auth
ority of Lord Ilatherley, LX\, in Castle V. Wilkinson (1870), 
L.R. 5 Ch. 534, .130, and is treated by him as settled law; and 
sanction for it is to he found in the opinions of Judges recorded 
in several reported cases.

In the circumstances of the case at bar, it is immaterial 
whether the rule be or be not subject to the qualification that
the purchaser at the time of entering into the contract was
ignorant of tin- defect; for, in my opinion, for the purpose of 
the application of the rule, the time of the respondent’s enter
ing into the contract was the date of the lease, and not the
date of the notice of the intention to purchase, though, no 
doubt, that was the day upon which the contract to purchase 
became complete; for it is common ground that, when the lease 
was executed, both parties believed that the appellant was tin- 
owner in fee simple of the land.

I am, therefore, of opinion that, subject to what I shall 
say later on as to the other objections to the application of
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tlu* iule, tin* case at bar falls within it. and the respondent 
is entitled to require the appellant to convey as much as he 
can and to submit to an abatement of the purchase-money.

I confess that 1 do not understand, either from the reasons 
for judgment of the learned Judge or from the formal judgment 
as settled, upon wlmt principle the calculation as to the abate
ment to be allowed is to be made. The proper method is that 
indicated in the quotation I have mode from the Cyelopædia, 
that by which the respondent will pay for what In- gets accord
ing to the rate established by the agreement, or, in other words, 
by the purchase-price.

In the simple case of a vendor contracting to sell parcels 
A and B, and being unable to convey parcel A, the propor 
tionate part of the purchase-price attributable to that parcel 

be the amount by which the purchase-price would be 
d. In a more complicated case, such as that at bar is said 

to be, where the vendor is the owner in fee simple of parcel 
A, and has only a limited interest, such as a life interest or 
an estate pur mitre vif in parcel B. having ascertained the pro
portionate part of the purchase-price attributable to that parcel, 
it will be necessary to ascertain the difference in value between 
the limited estate and the estate in fee simple in parcel B, on 
the basis of the proportionate part of the purchase-price attri
butable to it; and the difference will be the sum by which the 
purchase-price is to be abated. The mode in which the amount 
of the compensation in Powell v. iïllûitt ( 1875), L.R. 10 Ch. 
424. was ascertained, was in accordance with this principle. If 
the judgment is to stand, it should be varied by substituting 
for the declaration as to the " a declaration in accord
ance with the opinion 1 have just expressed.

It is, I think, clear, upon principle, that a purchaser who 
elects to take what the vendor can convey, with an abatement 
of the purchase-money for a deficiency in title, quantity, or 
quality of the estate, is not entitled to anything beyond that. 
He is not bound to take what the vendor can give, but may 
rescind the contract or claim damages for the breach of it ; 
and what he in effect does when lie makes his election is to 
agree to take the partial performance, with the abatement, in 
lieu of the rights he might otherwise have arising oat of the 
contract or the breach of it; and it is probably for that reason 
that the rule has been criticised as involving the making of a 
new contract for the parties.

I do not in so many words in any of the very
many eases in which the rule has been applied, but in none of 
them have damages in addition to the abatement of the pur
chase-money liven awarded, nor have they, as far as I have been 
able to discover, ever lieeii claimed. It must. I think, have lieen
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because the effect of tin* election is wlmt 1 have stated it to he 
that it was held in Iforrocks \. 1,'iglni 1878). 9 Ch. 1). 180. 
that the purchaser must indemnify the vendor against the mort
gage on the undivided moiety which the latter was ordered to 
convey. In that case two persons agreed to sell the residue of 
a lease for a term of 999 years, subject to the annual chief or 
ground rent of Chi or thereabouts, and also subject to a mort
gage thereon for £400 and other incumbrances, if any. One of 
them was entitled to a moiety of the term, subject to a mortgage 
of it, and not of the entirety, for 1*400, on which there re
mained due at the date of the contract to Clarke, the mort
gagee, £240 : and the other had no interest ; and the purchaser 
claimed to enforce against the owner of the moiety a conveyance 
of it. In delivering judgment. Fry. J., said fpp. 1811-4): 'It 
appears that instead of the entirety of the property being sub
ject to the mortgage, one moiety of the property only is subject 
to the mortgage, and the question is, what is the effect of 
that as to the purchase-money which would he payable in respect 
of that moiety. Now, taking this particular case. £20(1 being 
the purchase-money of the entirety of the equity of redemption. 
£100 would obviously he the purchase-money to he paid to Rigby 
for his moiety if there were no incumbrances: but there is an 
incumbrance on that moiety. The reason of the ease, there
fore, requires that inasmuch as the purchaser can get only the 
moiety of the equity of redemption, and has to bear not the 
moiety, but the entirety, of the incumbrance, that the one moiety 
of the incumbrance which he did not expect to bear should be 
set off against the purchase-money which he did expect to pay. 
The result is. that the vendor, by representing that the incutri 
lira nee was upon the entirety and not upon the moiety, has 
east upon the moiety an amount of incumbrance which neither 
lie nor the purchaser contemplated falling on that moiety. Rut 
it being conceded in this case that the purchase-money of the 
moiety was £100, and that the mortgage upon that moiety ex
ceeds £200 by more than £100. it follows that the deduction, so 
to speak, from the purchase-money is larger than the purchase- 
money itself, and that no sum at all will come to the vendor 
Rigby. Therefore, all I can do is to sav that, in my judg
ment, the plaintiff is entitled to a conveyance of Rigby’s moiety 
upon entering into covenants to pay the rent, and to perform the 
covenants in the original lease, and to pay the entire mortgage 
money and interest due to Clarke, and to indemnify Rigby in- 
respeet of those liabilities.”

What was said by Sir F. II. Jeune at the end of his reasons 
for judgment in Day v. Singleton, 118901 2 Ch. 320, also sup
ports the view I have expressed as to an ment of the pur
chase-money. In that ease the contract was for the sale of a
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leasehold hotel, subject to the consent of the lessor being 
obtained to the assignment of the lease. The purchaser was 
willing to take an assignment of the lease with compensation 
for the loss of the bar in connection with the hotel, to the 
retention of which by the purchaser the lessor refused to con 
sent. The ground upon which Sir F. II. Jeune based his judg
ment (p. :nr>) was. that “the defendant is liable for the conse
quence of his conduct, such consequence being that the plaintiff 
lost, not the hotel with the bar, but a successful result to his 
acti #n—that is to say. a decree for specific performance with 
compensation.”

To give to the purchaser in a case such as this, in addition to 
what his vendor can convey with an abatement of the purchase- 
money. damages for not getting that which the vendor cannot 
convey, would be, I think, directly contrary to what was decided 
in Bain v. Fothcrgill. If he had elected to treat the contract 
as broken and to claim damages for the breach of it. he would 
be entitled to recover as damages only the costs of the investi
gation of the title; and it would be anomalous indeed if. having 
elected to take what the vendor could convey, with an abatement 
of the purchase-money, damage for the breach of the contract, 
in so far as it was not performed, were to be assessed on a 
different basis, and tile purchaser were to Ik* entitled to recover 
for the loss of his bargain.

The learned trial Judge appeal's to have been of opinion 
that the respondent was entitled, in addition to the abatement 
of the purchase-money, to damages for the breach of the con
tract, because, as the learned Judge was inducts! to believe, the 
appellant might by a little exertion have obtained the title 
and carried out his bargain, and because, after the discovery in 
1908 of the defect in his title, and notwithstanding the letters 
written to him by tin* respondent, to which I have referred, he 
“by his deliberate and continuous silence invited and encour
aged the plaintiff company to continue its improvements and 
expenditures and to believe, as it evidently did believe, that the 
defendant would be able to and would in fact carry out his 
contract.”

1 am unable to agree with this view. There was no duty 
resting upon the appellant to get in the title of the remainder
men; and, therefore, no ground upon which damages could be 
awarded against him for not having done so. No doubt, as was 
said in Bain v. Fothcrgill, L.R. 7 II.L. 158, at p. 209, referring 
to Engel v. Filch (supra) : “The vendor in that case was bound 
by his contract, as every vendor is hound by his contract, to 
do all that he could to complete the conveyance. Whenever 
it is a matter of conveyancing, and not a matter of title, it is 
the duty of the vendor to do everything that he is enabled to
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do by force of his own interest, and also of the interest of 
others whom he can compel to concur in the conveyanceand 
in Day v. Singh ton (supra), the plaintiff was entitled to the 
damages which were awarded to him because of his vendor’s 
omission to do his best to procure the consent of the lessor to 
the assignment of the lease.

In the ease at bar what it has been assumed that it was the 
duty of the appellant to do was a matter of title, and not a 
matter of conveyancing ; but, if it had been a matter of convey
ancing, it was not in his power to compel the remaindermen to 
join in the conveyance to the respondent ; and there was, there
fore, no ground upon which he could be held answerable in 
damages for not having procured them to join. So far from the 
inaction of the appellant, after the discovery of the difficulty in 
his title and the receipt of the letter in reference to it, being a 
ground for awarding damages against him, the law is, that a 
purchaser can in no case recover damages in respect of anything 
lie has incurred since he discovered the defect in title : Mayne 
on Damages, 8th ed., p. 240.

For these reasons, I am of opinion that the judgment should 
be varied by striking out the declaration that the respondent is 
entitled to damages.

There remains to In? considered the question whether, in the 
circumstances, the case is one for the application of the rule 
as to partial performance with an abatement of the purchase- 
money. The fact that the appellant, when he made the lease, 
believed himself to be the owner of the land, is no reason for 
not applying it, nor is the fact that he had only a life estate 
in a considerable part of the property a reason. Where, how
ever. the carrying out of the contract would involve a breach of 
trust on the part of the vendor, he will not lx* required speci
fically to perform it.

I am not able to say that it appears on the material before 
the Court that the conveyance of the water lot would involve 
a breach of trust on the part of the appellant, though the evi
dence points in that direction, unless the remaindermen are 
estopped by their delay and apparent acquiescence from im
peaching the letters patent of it. If the judgment stands, and the 
water lot is conveyed, the conveyance will contain covenants 
for title and quiet enjoyment ; and, if the remaindermen should 
hereafter establish their title to the lot. the appellant would 
be liable in damages on his covenants. I do not think that lie 
should be subjected by the judgment to that risk; and the proper 
course to he taken, in the circumstances, is, either to direct an 
inquiry into the title of the water lot, or to retain the action for 
six months in order to enable the remaindermen, if so advised, 
to take steps to establish their right ; and the case may be 
spoken to as to this and as to the question of costs.
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It may seem a hardship that the rights of the respondent 
should be limited to the relief to which, as I have indicated, it 
is entitled ; hut it is to he borne in mind that the respondent 
had the same opportunity of knowing what the nature of the 
appellant’s title was as the appellant himself had, and the 
loss to it which may result might have been avoided if the pre
caution had been taken to investigate the title before embarking 
upon the very large expenditures which have been made.

1 have refrained from citing all of the numerous cases I 
have examined which, in my opinion, support the conclusion 
to which I have come, as most of them are cited in Mayne on 
Damages, 8th ed., pp. ‘238-263, where a complete, and, I think, 
accurate, exposition of the law as to the damages recoverable 
in actions such as this will be found.

Appeal allowed in part.

ONT. HAINES v. GRAND TRUNK R. CO.

S. C. Ontario Supreme Court {.{pfiellate IHrision). Meredith, <*,./.<>., Uaclarcn. 
jjjjg Magee, and Hodginn. ././. I. Xmember 18. 11118.

I. Carhikks i 8 II It 2—lô5l—Ejection ok vaknexiiek—Hkh nai. to pro-
IH'CS IIAT CHECK.

A passenger on h railway subject to the Dominion lta il wax Act. 
R.S.V. hum. cli. .17. who lias lost tin* "hat check” given him on the 
■urremler of his ticket by the conductor for the letter's own conveni
ence. is not liable to expulsion from the train in default of paying 
another fare under a railway by-law purporting to authorize the 
company to put off the train any passenger who refuses to produce 
and deliver up his "ticket” on demand.

[tlraud Trunk■ It. Co. v. Itrarer. 22 Can. S.C.ll. 4118. considered ; 
Hut 1er v. Manehenter. Sheffield and Lineolimhire ft. Co.. 21 Q.H.D. 207, 
applied. |

Statement Avpeal by the defendant company from the judgment of the 
Senior Judge of the County Court of the United Counties of 
Stormont. Dundas, and Glengarry, in favour of the plaintiff, 
on the verdict of a jury, in an action in that Court, brought to 
recover damages for the wrongful expulsion of the plaintiff from 
a train of the defendant company upon which he was travelling. 
The plaintiff gave up his tieket to the conductor, and received 
what is called a “hat-check” in lieu thereof. When asked for 
this later, he failed to produce it, and was put off the train by 
the defendants’ servants. The jury found a general verdict 
for the plaintiff, and assessed his damages at $2.'>0. for which 
sum the County Court Judge directed judgment to he entered, 
with costs.

The appeal was dismissed.
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/). L. McCarthy, K.C., for tin* appellant company, referred 
to the Railway Act of Canada, .‘I Kdw. VII. eli. 58, sec. 217, 
and Grand Trunk /«'.IV. Co. v. Heaver (1891), 22 S.C.R. 408. He 
argued that the check given by the conductor in exchange for 
a ticket was the same thing as a ticket, referring to Elliott on 
Railroads, 2nd ed., vol. 4, p. 421. par. 1594 ; p. 445, par. 1602. 
A ticket or a check is the evidence of the passenger’s right to 
travel, and it is immaterial which lie loses.

(i. II. Watson, K.C., for the plaintiff, the respondent, argued, 
upon the evidence, that the jury had in effect found that the 
conductor had the plaintiff’s ticket in his pocket at the time of 
the ejection. There is no understanding, even, between the 
passenger and the railway company or the conductor as to tin- 
retention or giving up of the check ; hence, when the passenger 
has bought, and produced, and given up his ticket, his part of 
the contract has been fulfilled, and there is no further obliga
tion upon him.
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Argument

November 18. The judgment of the Court was delivered Mmdâth,cj.o 
by Mkkkdith, C.J.O. :—This is an appeal by the defendant 
company from the judgment of the County Court of the 
United Counties of Stormont, lhtndas, and Glengarry, dated 
the 11 th June, 191J, which was directed to be entered on the 
verdict of the jury, after the trial on that and the previous day. 
before the Senior Judge of that Court.

The action is brought to recover damages for the wrongful 
expulsion of the respondent from a train of the appellant com
pany upon which lie was travelling from Guelph to Prescott as 
a second-class passenger.

The jury found a general verdict for the respondent, and 
assessed his damages at $250. for which sum the learned Judge 
directed that judgment should lie entered.

In view of the verdict and the Judge’s charge, the jury must 
he taken to have found that tin» respondent was travelling upon 
a second-class ticket from Guelph to Prescott for which he had 
paid ; that half of this ticket was given up to the conductor 
of the train between Guelph and Toronto, and the remaining 
half to the conductor of the train between Toronto and Prescott ; 
and that (which was not disputed by the respondent), when 
he gave up his ticket to the last-named conductor, lie received 
a “hat-check.” as it is called; but, when his ticket or fare was 
afterwards demanded by the conductor, he declined to pay his 
fare, because, as he said, he had already paid it. and was unable 
to produce his ticket, because, as lie said, he had already given 
it up to the conductor ; and. when his hat-check was called for. 
lie said he had lost it.
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Tin* hat-checks are used, presumably, for the convenience 
of tin* conductor, to enable him to identify the passengers whose 
tickets he has taken up. and more easily to ascertain the stations 
from which they an* booked, and possibly also for the con
venience of the passengers, as the position of the check, which is 
Usually placed in the hat-hand, saves them the trouble of being 
called upon to exhibit their tickets more than once.

The by-laws of the appellant company, which were adduced 
in evidence, contain no provisions as to the use of hat-cheeks, 
nor do they authorise or assume to authorise, in terms at all 
events, the conductor to expel from his train n passenger to 
whom a hat-check lias been given in exchange for his ticket, who 
does not produce it on demand of the eonduetor or pay his fare.

The provision of the by-laws which deals with the expulsion 
of passengers from the train is. that “whenever and so often as 
the conductor in charge of any train requests any passenger 
to produce and deliver up his or her ticket, such person shall 
comply with the request, or, in default thereof, shall he deemed 
to he a person refusing to pay his fare within the meaning of 
section *217 of the Railway Act of 1903, and may he expelled 
from and put out of the train as therein provided.”

This hv-law does not extend the right of the appellant com
pany beyond that which, according to the decision of the 
Supreme Court of Canada in Grand Trunk I». IV. Co. v. Ilcawr, 
22 S.C.R. 498. it possesses under see. 217. It was held in that 
ease that the corresponding section of the Railway Act of 
1888 (sec. 248) authorised the conductor to put out of his 
train a passenger, although lie had paid for and obtained a 
ticket entitling him to he a passenger, if lie refused or was 
unable to produce and deliver up the ticket on the demand of 
the conductor.

Section 248 is as follows: “Every passenger who refuses to 
pay his fare may, by the conductor of the train and the train 
servants of the company, he put out of the train, with his bag
gage. at any usual stopping-place, or near any dwelling-house, 
as the conductor elects, the conductor first stopping the train 
and using no unnecessary force.”

It was contended by Mr. McCarthy that it was the duty of the 
respondent to produce the hat-check which he had received, 
when required by the conductor to do so: and that, as he was 
unable to produce it or refused to do so. the conductor had 
authority, under sec. 217 ami the by-laws, to put him out of the 
train : that the check was hut a substitute for the ticket, and that 
there was the same duty resting upon the passenger with respect 
to it as lie was under with regard to a ticket.

There are. no doubt, decisions of American Courts which 
support this contention : hut. so far as they ri*st the right to
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ex pel a passenger upon an implied term of the contract be
tween him and the railway company, Butler v. Manchester 
Shejjiild and Lincolnshire li.IV. ('it. 1 1888), 21 Q.B.D. 2<)7, a 
decision of the Court of Appeal, is opposed to that view.

The view of the Court of Appeal in that ease was, that a 
passenger who has paid his fare and obtained a ticket entitling 
him to he carried on the railway cannot, while pursuing his 
journey, lawfully he put out of the train because he is unable to 
produce his ticket when required to do so by the proper officer 
of the company or to pay his fare, at all events in the absence 
of a by-law of the company authorising that to be done ; 
and doubts were expressed by one member of the Court ( Lord 
B*her, M.R.) as to the power of a railway company to pass 
such a by-law ; and that it has not that power was decided in 
Saunders v. South Eastern It.W. Co. ( 1880), 5 Q.B.D. 4Ô6.

The Court of Appeal Osler, J.A., dissenting) in Beaver 
v. Brand Trunk B.IV. Co. 18ÎKC. 20 A.R. 470. had held, on the 
authority of Butter v. Mamin stir Shi /Jit Id and Lincolnshiri 
R.W. Co., that the expulsion of Beaver from the train was un
lawful ; and the ground upon which the Supreme Court pro
ceeded was, not that that case had been wrongly decided, but 
that the power which was wanting in that case was supplied by 
see. 248 of the Railway Act of 1888.

The ratio decidendi of the Beaver case was, that, “having 
regard to the circumstances and condition of the country and 
the ordinary practice of railway companies . . . the prac
tice being for passengers to pay their fares to the conductors 
on the train either in money or by handing to him a ticket 
purchased by the passenger before entering the train,”* sec. 
248 was to be read as meaning that, if a passenger refuses to 
pay bis fare either in money or by exhibiting and delivering 
up to the conductor if required to do so his ticket, the power of 
expulsion from the train might be exercised.

We are asked by the appellant company’s counsel to go one 
step further, and to hold that the non-production of the hat- 
cheek was a refusal of the respondent to pay his fare within the 
meaning of the section; but we do not think that it was. The 
respondent had done all that according to the Biavir ease he 
was bound to do: lie had paid his fare by delivering his ticket 
to the conductor: and there was, therefore, no right to put 
him out of the train.

The appeal should be dismissed with costs.

.4 pin al dism issi d

Meredith, C.J.O.
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OTTAWA Y.M.C.A. v. CITY OF OTTAWA.

Ontario Sugrrinr Court ( .1 ppellatv hi vision I. Mereilith, C.J.O.. Mavlaren. 
Magee, ami II oil gins, I. Deeembvr 1. HUM.

1. Tasks ( 6 I l-'M—851—Exemptions—Property dexoted to educational.
( II.SUITS III. K Oil RELIGIOUS PURPOSES—YOUNG MEN'S CHRISTIAN
Association—Effect of providing m km hern with meals and
LODGINGS.

That portion of u building oxvned by u Young Men's Christian 
Association in wliivli meals are served and Is'drooms let to its mem
bers. is not subject to taxation but is within see. 11 of OM Viet. 
(Out.) eh. 140. exempting from taxation the Imilding and land of 
the association as long as it is used and occupied for the purposes 
thereof.

|Oltaira Young Menu Christian insinuation v. Citg of Oltaira. 20 
O.L.R. 507. affirmed.]

2. Taxes ( 6 I KM—85)—Exemption's—Ym no Men's Christian Associa-

See. II of eh. 140 of OM Viet. I Out. i. invor|Mirating the Young Men’s 
Christian Association of Ottawa, exempting from taxation its 
buildings and land ho long as occupied and used for the purposes of 
the association, is not limited to property owned by the previously 
unincorporated association, hut includes as well a building siibse 
ipiently erected by the corporate body for its own occupancy.

\fHtairu Young Mm's Christian issoriation v. Citg of Oltaira, 20 
O.L.R. 507. affirmed.]

M. Associations ( 8 I—1)—Powers of—Young Men's Christian Associa
tion—Providing meals and lodgings for members.

The furnishing of lodgings and meals for its mendiera is not ultra 
Hits of a Young Men's Christian Association, incor|sirated for their 
spiritual, mental, social and physical improvement, by the malnlen 
a nee and support of meetings, lectures, classes, reading rooms, lib
raries. gymnasia and such other means as max he adopted, if the pro 
coeds therefrom are devoted to carrying out the objects of the as 
aocintion.

| th taira Young Men's Christian .\ tutorial ion v. Citg of hltaira, 20 
O.L.R. 507. affirmai. |

4. Taxes ( 6 I KM—KM)—Exemptions—Nor.no Men's Christian Associa
tioxs—Land on which building is being erected.

Land on which a building is lieing erected by a Young Men's Christ 
inn Association for its own use is ‘‘occupied by the association” within 
the meaning of sec, II of ch. 140 of 0M Viet., exempting from taxa
tion the buildings and land of the association as long as occupusl hv 
it.
|hltaicu Young Men's Christian \ssorialion V. Citg of tUtaica, 20 

O.L.R. 507. affirmed. |
5. Taxes ( 6 I KM—8M)—Exemptions—Young Men's Christian Associa-

i ion B( Il D1 NO OH m D m r NOT ................mi D NI i i
While in course of preparation for use as its headquarters, a build 

ing owned by a Young Men's Christian Association is suRiciently “oe 
copied" by it. although not actually its headquarters, su as to bring 
it within sis-, II of the Act of its incorporation. 0M Viet. (Ont.) eh. 
140. exempting from taxation the building ami land of the associa 
lion while occupied for the piir|M»ses for which it was created.

\IHIaira Young Mm's Chrislitm insinuation x. City of Oltaira, 2(1 
O.L.R. 507. affirmed. |
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I.KX IKW- Minimi OK—(lx i A It IITaxkm <i III ll- 
Avt.

WIm-iIivv or nut |iio|M'iix in Ntilijvvt to taxation *lmttli| onlimirilx 
In* (Ivlvnniiii'il in tin* manner provrhliil liy tin- Ontario AfWHHment Avt.
4 K«lw. VII. ell. 2.1. anivmlvil hy Hi Ktlw. Nil. eli. SS. R.S.O. Hi 14. eh. — 
lii.i. ami not In- an action for a ileclaratorv jmfgmcnt. Ottawa

Youno

Aiteal liy tin* defendant corporation from the decision and CitRismx 
on lor of it Divisional Court of the High Court of Justice, 20 Association

O.L.R. 567.
Tin* appeal whs dismissed. Ottawa.

IV. .V. Tilley and ./. 7*. White, for tin* corporation,
referred to the plaintiff association’s incorporating Act. 63 Viet, 
eh. 140. secs. 1. 3, 5. 10, 11. The association makes a revenue 
from bedrooms and meals. There must be actual use to consti 
tute occupation: The Queen V. Assessment Committee of St. 
Paneras (1877), 2 Q.B.D. 581, at p. 588; Wolfe v. Clerk of Sur
rey County Council, I1905] 1 K.It. 439, at p. 450. Seethe 
Assessment Act, 4 Edw. VII. ch. 23, sec. 5, sub-sec. 3o, which 
has been added by 10 Edw. VII. ch. 88, sec. 1, sub sec. 2. The 
word “purposes” in sec. 3a is not to be distinguished from 
“object:” Lawless v. Sullivan (1881), 6 App. Cas. 373, at p. 
382; Haelley v. Perks (1866), L.R. 1 Q.B. 444. at p. 457. The 
exemption provided for by sec. 11 of the Act of incorporation 
applies only to the buildings belonging to the association at the 
time of the incorporation, and the land on which they were 
erected.

Argument

./. F. (huh, K.C.. for the plaintiff association, the respond 
«•nt:—There are two issues involved : (11 Had the appellant eor- 
poration the right to assess tin- uncompleted building in 1909 !
12) Had the appellant corporation the right to tax the bedrooms 
in 1910 Î | Meredith, C.J.O.:—Should not the building have 
been taxed during erection ? Nobody was assessed as occupant, 
but the association as owner. The new building was, in a 
sense, not occupied till the old building was given up.]
Occupation docs not involve physical possession, or possession 
to the exclusion of any one else: Whittington v. Corder (1852),
16 Jur. (Pt. 1) 1034, 93 R.R. 896; Liverpool Corporation v.
Chorlcy Union Assessnu nt Committee, [ 1913] A.C. 197. The 
building is being completed for the purposes of the association.
It has a right by its charter to hax'e bedrooms.

Tilley, in reply, argued that the statute 63 Viet. ch. 140 
« ontemplated both occupation and use, and that until the build
ing was capable of occupation and use it should not be exempted.

December 1. The judgment of the Court was delivered by Meredith, c.j.o. 
Meredith, C.J.O. :—This is an appeal by the defendant from

i

^044
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an order of a Divisional Court of the High Court c.f Justice, 
dated the 30th March, 1910, reversing in part and affirming 
in part the judgment of Clute, J., dated the 7th December. 
1909, pronounced at the trial of the action before him, sitting 
without a jury, at Ottawa, on that day : 20 O.L.R. 567.

The action was brought for the purpose of obtaining a 
declaration that certain lands and buildings of the respond
ent were exempt from taxation in the years 1909 and 1910. 
By the judgment of the trial Judge it was declared that they 
were exempt from taxation in the year 1909, and the appellant 
was perpetually restrained from levying and collecting any 
taxes in respect of them for that year, and it was also declared 
that so much of the lands and buildings “as is or may be used 
as bedrooms, sleeping rooms, dormitories, or for the purpose of 
lodging or the giving of meals, is not exempt from assessment 
or taxation, and the said portion of the said lands and build
ings shall be assessed and taxed in like manner as other lands 
and buildings in the said city.”

On appeal the Divisional Court affirmed this judgment as to 
the taxes of 1909, and reversed so much of it as declared that a 
portion of the lands and building was liable to assessment and 
taxation, and the appellant now appeals from the order of the 
Divisional Court.

Two cpiestions are raised by the appeal :—
(1) Whether that part of the land and buildings of the 

association which is used for bedrooms, sleeping rooms, or 
dormitories, or for the purpose of lodging or the giving >f 
meals, is liable to taxation.

(2) Whether the land and buildings were liable to taxation 
in the year 1909.

The answers to these questions depend upon the meaning of 
the Act passed in the 63rd year of the reign of her Majesty 
Queen Victoria, eh. 140, intituled “An Act to Incorporate Til- 
Ottawa Young Men’s Christian Association.” The preamble 
recites that “an association under the name of the Ottawa 
Young Men’s Christian Association has existed for several 
years in the city of Ottawa, having for its object the improve
ment of the spiritual, intellectual and social condition of young 
men, and the promotion of Christian work in that city, and is 
governed by a constitution and by-laws which have received the 
assent of the members of the said association and it also re
cites that the members of the association have by petition prayed 
to be incorporated, and that it is expedient to grant the prayer 
of the petition.

By see. 1 certain named persons and the then and future 
members of the “association” are created a body corporate by 
the name of “The Ottawa Young Men's Christian Association.”
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and provision is made as to the extent to which peal estate in 
the city of Ottawa may be * and held by the “corpor
ation. ”

By sec. -2 the personal property of the “association” is 
vested in the “corporation.”

By sec. 3 the object of the “corporation” is declared to Is* 
“the spiritual, mental, social and physical improvement of 
young men by the maintenance and support of meetings, lec
tures. classes, reading rooms, library, gymnasiums, and such 
other means as may from time to time be determined upon.”

By see. 7 it is provided that “the funds of tin* said corpor
ation shall be used for the purposes authorised by this Act. 
and nothing herein contained shall authorise the said corpor
ation to engage in business of trading in real estate.”

By sec. 8 the real estate of the “corporation” (nie) is vested 
in the “corporation,” subject to existing incumbrances, and 
provision is made that it shall be managed and controlled by a 
board of directors, ami that the real estate is not to be liabh 
for future debts or obligations, unless contracted with the con 
wilt of the board of directors, expressed by resolution duly 
passed and recorded.

Section 10 empowers the “corporation” to establish a 
system of technical education, including such branches of 
mechanical science and the development of such of the in
dustrial arts as the board of directors may from time to time 
determine.

Section 11 provides ns follows: “The buildings of the 
Young Men's Christian Association of the City of Ottawa 
and the land whereon the same are erected shall, so long as the 
same are occupied by and used for the purposes of the associ
ation, be ami the same an* hereby declared to be exempt from 
taxation.”

The provisions of secs. 4, 5, ti, and 9 throw no light upon the 
questions to be considered, and need not lie referred to.

ONT.

s.c.
I1>13

Ottawa

Mi s's 
Christian 

Association

When the “association” was incorporated, it was possessed 
of land ami buildings upon and in which its work was carried 
on. In 1906 the respondent purchased another site, ami in 
1907 began the erection upon it of a new building; the building 
xvas not completed until some time in the year 1909, and it was 
not until that year that, as the general secretary testified, the 
new building was made the “headquarters of the association.” 
In this new building there have been provided nearly one hun
dred bedrooms, which are let to and occupied by members of the 
association, ami meals ore also supplied in tin* building to 
members, but no part of the revenue of the respondent is used or 
applied for any purpose but that of carrying on its work

40— lftiu.R.

43
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0NT- It whs argued by Mr. Tilley that the exemption for which
S.C. sec* 11 provides is applicable only to the buildings which be- 
11113 longed to the association at the time of its incorporation, and 
— the bind on which they were erected, but that is not, in my

<YounqA opinion, the meaning of the section. According to the statu-
Mes's tory canons for the interpretation of Acts of the Provincial 

Christian Legislature, the law is to be considered as always speaking, 
Association an(| RO uge(jf js plain that the application of sec. 11 is not 

City of so limited, unless, as was also contended, the words “the build- 
Ottawa, mgs of the Young Men’s Christian Association of the City of 

Meredith,c.j.o. Ottawa” require that that meaning should be given to the sec
tion. It was argued that where in the Act the association be
fore its incorporation is intended to be referred to, it is called 
the “association,” and where the incorporated body is intended 
to be referred to it is called the “corporation.” Doubtless that 
is the ease in most of the sections, but it is not so in the 8th 
section, perhaps owing to a mistake of the draftsman; nor is it 
in the 4th line of see. 11. where “association” is used to desig
nate the incorporated body.

It is to be observed, also, that it is not the buildings of the 
“association,” but “the buildings of the Young Men’s Christian 
Association of the City of Ottawa,” that are to be exempt 
from taxation, and that the association before its incorporation 
did not, and the incorporated body does not, bear that name. 
The reason of the thing is also. I think, against the interpre
tation contended for. If it were the proper construction, the 
result of the association’s outgrowing its then quarters, and 
abandoning them for more commodious one. would be that it 
would lose its exemption altogether.

In the Divisional Court the meaning of the words “for tin- 
purposes of the association,” in see. 11, and the difference be
tween the meaning of the word “purposes” and that of the 
word “object” were discussed.

It is immaterial for the purposes of the first question whether 
the view of the Divisional Court was or was not correct : for, 
even if the words as used in the Act of incorporation are 
synonymous, the conclusion of the Divisional Court was, in my 
opinion, right.

If the contention of the appellant Were well-founded, lodging 
and providing meals for the members of the association is 
ultra t ires; and it appears to me quite clear that it is not. The 
powers which the association may exercise are defined by secs. Ü 
and 10; and, in my opinion, for the reasons given by my brother 
Riddell in the Divisional Court, the ejutdem generis rule is not 
to be applied in determining the meaning of sec. 3. The sec
tion deals with two matters: (1) the objects of the association; 
and (2) the means by which those objects are to be attained.
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The objects are the spiritual, mental, social, and physical ini- ONT.
provement of young men ; and the means by which those objects s r"
are to be attained are the maintenance and support of meetings, 
lectures, classes, reading rooms, library, and gymnasiums, and 
such other means as may from time to time be determined yoi'n^ 
upon : in other words, any means by which the spiritual, mental, 
social, and physical improvement of young men may be ae- Christian 
complished or promoted ; and. in my opinion, the section is A8fHMj,ATIO!* 
designed to give, within these limits, the widest latitude to the city ok 
association as to the means which it may employ to that end. Ottawa.

So far from there being any ground for suspecting that, hi M«rcditi,. cu.o. 
providing meals and lodgings for its members, the association, 
under the cloak of carrying on its work, is carrying on a busi
ness, the evidence shews that this service is and has been for 
some years a recognised part of the work of such associations: 
and, in my judgment, it is an important factor in the promo
tion at least of the social and physical, if not also of the spiritual 
and mental, improvement of the members who avail themselves 
of the privileges it affords to them.

For these reasons, I am of opiuion that the first question 
should be answered in the negative.

The second question presents more difficulty. In order that 
the buildings and land shall be exempt from taxation they 
must be “occupied by and used for the purposes of the asso
ciation.” That they were in 1900 used for the purposes of the 
association I have no doubt; hut were they “occupied by the 
association”? In the popular sense of the word “occupied” 
they were unoccupied until the buildings were made the “head
quarters” of the association ; but that would, I think, be too 
narrow a meaning to give to the word as it is used in sec.
11. Occupation does not necessarily involve residence ; an 
enclosed field used in connection with a residence on other 
land would not be unci ' although no one lived there, and 
I have no doubt that the land of the association was occupied 
by it within the meaning of see. 11. Hut were the buildings 
occupied by it? They were being used for the purposes of the 
association, as 1 have said—in getting them ready for the 
transfer to them of the “headquarters” of the respondents 
and, upon the whole. I have come to the conclusion that thex 
were also in that way occupied by the association.

For these reasons. I would affirm the judgment of the Divi
sional Court and dismiss the appeal with costs.

No question was raised as to the right of the respondent to a 
declaratory judgment ; and. therefore, I have not considered 
whether a proceeding of that nature is proper to be taken for 
the purpose of a determination as to the right of a municipal 
corporation to impose taxes. I must. not. however, lie taken

43
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ONT to assent to the proposition that such a proceeding is a proper
S. C.
mis

one. The Assessment Act now provides ample machinery for 
determining such questions, and 1 am inclined to think that 
relief must lie sought from the tribunals are by the Act

Ottawa

Men's
charged with the duty of determining all questions as to assess
ment, and not by an action in which a declaratory judgment is

Christian sought. The inconvenience which may result from the latter 
Association eourse being taken is strikingly exemplified by what has hap- 

Cm ok pencil in this ease—a final judgment as to an assessment of the
Ottawa, year 1910 not being obtained until near the close of the year

ti.n.iiih, o.j.o. 1913.
Appeal iliumissed with costs.

ONT Re OTTAWA Y.M.C.A. and CITY OF OTTAWA.

&C.
inis

Ontario Supreme Court {Appellate Division), Meredith. C.J.O.. Marlareti, 
Magee, and II oil g ins, ././.I, December 1, 1013.

1. Tanks i # 1 K 3—H.‘>)—Exemptions—You no Men's (iirikhan Associa
tion—I’koviihno meals ami I.OIM,inos for otiikh than own mem-

That mvinlier* of other association*, ami sometimes visiting frieml* 
ami relatives of its own members, are furnished meals ami lodgings 
by a Young Men’s ( hristinn Association, will not deprive it of the 
exemption of its building from taxation given it bv its incorporating 
statute, 113 Viet. (Out.) eh. 140. sir. 11.

statement Appeal by the Corporation of the City of Ottawa from an 
order of the Ontario Railway and Municipal Board, on appeal 
from the Court of Revision for the City of Ottawa, declaring the 
lands and buildings of the association exempt from taxation 
for the year 1912.

The appeal was dismissed.
IV. .V. Tillry and •/. T. While, for the appellant corporation.
•/. F. Ortie, K.C., for the respondent association.

Meredith, December 1. The judgment of the Court was delivered by 
Meredith, C.J.O. :—This is an appeal by the Corporation of the 
City of Ottawa from an order of the Ontario Railway and Muni
cipal Board, dated the 28th February, 1912.

I’nloss the facts were brought out before the Board as
to the persons to whom lodgings and meals were supplied by 
the respondent make the conclusion to which we have come on 
the appeal in the action between the parties in which judgment 
has just been given, inapplicable, this appeal fails.

It did not appear from the evidence given at the trial of the 
action that any but members of the association were provided 
with lodgings and meals; but. upon the hearing before the

7
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Hoard, it was shewn that member* of other associations and 
occasionally visiting relatives or friends of members were ad
mitted to these privileges.

It is clear, 1 think, that this practice does not disentitle the 
respondent to the exemption provided for by its Act of incorpora
tion. The members of other associations who were admitted to 
these privileges became what is termed, in club parlance, privi
leged members, and therefore members for the time being of the 
association, but not having, in some eases at least, all the rights 
and privileges of a full member. The association is essentially 
a club, and its praetice in this respect does not differ from that 
of clubs generally.

Apart from this aspect of the ease, I find nothing in the Act 
of incorporation which limits the field of the association’s 
activities to young men who arc members of it ; but that which 
it is claimed has the effect of disentitling it to the exemption is, 
in my opinion, well within the powers of the association.

Section 2 of 10 Edw. VII. eh. 163, which amends the re
spondent’s Act of incorporation, was not, as far as I recollect, 
referred to on the argument. The effect of it is to extend the 
objects of the association as defined by sec. 3 of its Act of incor
poration so as to include dormitories, bedrooms, and lunch 
rooms; but it is provided that any portion of the buildings and 
land used for these purposes “shall be subject to assessment and 
taxation for municipal purposes, except in so far as the same 
may be decided to he exempt therefrom in the action now pend
ing between the association and the Corporation of the City of 
Ottawa.” The action is that in which judgment has just been 
given, and the effect of the exception is, therefore, I think, to 
render the provision as to liability to assessment and taxation 
nugatory.

The appeal fails, and should be dismissed with costs.

A i>peal (Iistn issed.

Re CITY OF OTTAWA and GREY NUNS

Unlario Supreme four/ (Appellate Hi vittion I. J/i reililli. <'.7.0.. Uaclnrcu.
Maycc, ami Ihxlyim». 77..1. December 1. 101.1.

1. Taxes (ft 1 F3—881—Exemptions—I'KoemiY dkxotkd to kdvcatioxai..
('llARITABI.lt OR BKI.IOIOUB PURPOSE»—XaT! RE OK USB OF PMKBTY.

A ladie*' In>ariling and day whool, (lie property «7 a religion* body, 
i* exempt from taxation under *ee. I (31 of the Ontario A* 
■esement Act. 1ft Edw. VII. eh. 88. It.8.0. 1M4. eh. 105. where the 
profit* therefrom are devoted to philanthropie, religious and educa 
tional purpose*.

2. Taxkh (ft I F3—88)—Exemptions—I'onvknt—(Jnr ok portion of i'
COMB FOB MAINTENANCE OF ITS INMATES—EFFECT.

That a portion of the income of a religion* Isnly, the pur|x>*e* of 
which are the dissemination of *eeular and religion* education, the

ONT.

8. C.
Ill 13
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Ottawa.
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<Ittawa and
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vure "I iIn* sick, ami relief of iliv |ioor, is ilwntvil in the imiinlemtnee 
iiiul suppnit of its iiieinhei'H in a convenl owneil l*y it does not defeat 
thv exemption of stieli property from taxation under see. ô illi of the 
Ontario Vssvssinent Art. 4 K«l\v. VII. eh. 23. as amended by III Kdw. 
\ II. vh. 88. R.K.O. 11114, vh. MM. as that of a charitable institution.

Tanks it IK 3—KM)—Kxk mitions—Viiakitaiii.k ok kki.iuoi s imk
IN INKS—l '.si- OK VOKTIOX KOK VI KlUNKS NOT ('ll AKITAIII.K.

The faet that a small jMirtion of the property of a religious order, 
whose dominant purpose is eharitalde. is used as a hoarding place for 
pupils attending a school conducted by the order, does not prevent the 
property lieing exempt from taxation as that of a charitable irstitu 
lion, under see. Ô i !i i of the Ontario Assessment Act. I Kdw. Nil. 
eh. 23. amended by III Kdw. VII. eh. 88. H.S.O. 1911. eh. 19».

| Stilt hi l.iirniin v. No hui, I .VI Mass. I ô ; a ml Phil I i pu Armlrmii v. 
I adorer. IT’» Mass. I IS. 129. referred to: /*< Sisters of the (Vom/iti/m 
lion of No In home mol l'il ft of Olloiru. I D.L.It. 329. 3 O.W'.X. 993. 
distinguished. |

Statement An appeal by the Corporation of the City of Ottawa from 
an order of the Ontario Railway ami Municipal Hoard allowing 
an appeal from a decision of the Court of Revision for the City 
of Ottawa confirming an assessment of real property owned by 
the respondents, a body corporate bearing the name of “The 
Community, General Hospital, Alms House, and Seminary of 
Learning of the Sisters of Charity at Ottawa.”

The appeal was dismissed.

Argument IV. .V. Tilley, for the appellants, referred to the statute in
corporating the respondents, 12 Viet. ch. 108, sec. 2, which 
shews the purposes for which the revenue of the corporation 
may be applied. The corporation exists for religious and edu
cational purposes, and the Sisters constitute the corporation. 
The Sisters carry on trade and manufactures, such as em
broidery work and the making of clothes. It is not in fact a 
seminary, but a teachers’ home, lie referred to In re Davidson, 
Minty v. Bourne, [1909] 1 Ch. 5G7, on the question of the divert
ing of money to other than charitable purposes.

./, T. White, on tin* same side, contended that the house was 
not used as an alms house, and referred to the definition of 
"alms house” in Cyc., vol. 2, p. 135.

II. M. Mowat, K.C., for the respondents, argued that the 
word “seminary” must apply to more than one building. While 
the Sisters must live in community, they may go out to teach. 
The Courts should not be too nice in their distinctions as to 
what work should be done, where the work is of a charitable 
nature: City of Halifax v. Sisters of Charity (1904), 40 N.S.R. 
481 ; People ex rcl. Hoard of Trustees of Mount Pleasant 
Academy v. Megger (1904). 90 X.Y. Kupp. 488.

/). ,/. McDougal, on the same side, argued that exemption 
statutes should be construed liberally : Wylie v. City of Montreal
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( 1886), 12 S C R. 384. /># r Ritchie. C.J.. at p. 389; Les KceUsi- 
astique» dr St. Sulpice dt Montreal v. ('ity of Montreal (1889), 
16 S.C.R. 399.

Tilley, in reply, referred to 8 Viet. eh. 99, on the question of 
the purposes of incorporation ; also to Hrenau Association v. 
Harhison (1904), 120 (la. 929.

December 1. The judgment of the Court was delivered by 
Meredith, C.J.O. : This is an appeal by the Corporation of tin* 
City of Ottawa from an order of the Ontario Railway and 
Municipal Hoard, dated the ôth March. 1912, allowing an appeal 
from the Court of Revision as to an assessment of real property 
in the city of Ottawa owned by the respondents.

The respondents are a body corporate bearing the name of 
“The Community, lleneral Hospital, Alms House, and Sem
inary of Learning of the Sisters of Charity at Ottawa.” having 
been incorporated by 12 Viet. eh. 198, by the name of "La Com
munauté des liévérendes Sours de la Charité.”

The preamble to this Act recites that an association bearing 
that name had existed for several years at Bytown, and had 
established a hospital for the reception and care of indigent and 
infirm persons of both sexes, and of orphans of both sexes, to 
whom they impart a Christian education in conformity with 
their condition in life ; and beyond this recital and what is 
provided in see. 2 there is nothing to indicate the objects for 
which the association was incorporated.

Section 2 provides that the “rents, revenues, issues and pro
fits of all property, real or personal, held by the said corpor
ation, shall be appropriated and applied solely to the main
tenance of the members of the corporation, the construction and 
repair of the buildings requisite for the purposes of the said cor
poration, and to the advancement of education, and the pay
ment of the expenses to be incurred for objects legitimately 
connected with or depending on the purposes aforesaid.”

By 24 Viet. eh. 116. the name given to the corporation by its 
Act of incorporation was changed to that which it now bears. 
The preamble of this Act recites that the corporation, in connec
tion with the hospital established under the Act of incorpor
ation, has, “for many years past, conducted a seminary of learn
ing, and also an alms house;” and that the petitioners had 
prayed “that the corporate name of their institution should he 
changed, so as more clearly to express not only the object of their 
original association, but also the subsequent additional aug
mentations;” and that it was expedient to grant their prayer.

The land as to which the questions for decision have arisen 
consists of different parcels: the first being part of a block in 
the city of Ottawa bounded by Rideau street, Cumberland street,
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Besscrer street, and Water street. In the buildings erected on 
part of this parcel, a ladies’ boarding and day school is carried 
on, and the land not occupied by the buildings is used as a play
ground for the pupils attending the school. This property is, 
in ray opinion, exempt from taxation under the provisions of 
par. 3a of see. 5 of the Assessment Act, 1904, as enacted by sub
sec. 2 of sec. 1 of the amending Act of 1910, 10 Edw. VII. 
eh. 88.

Paragraph 3a provides as follows: “3a. The buildings and 
grounds of, and attached to, or otherwise bona fide used in con
nection with and for the purposes of every seminary of learn
ing maintained for philanthropic, religious, or educational pur
poses, the whole profits from which are devoted or applied to 
such purposes only, but such grounds and buildings shall be 
exempt only while actually used and occupied by such semin-
»ry.”

That this land and the buildings on it are and were the pro
perty of “a seminary of learning,” and are and were “actually 
used and occupied by such seminary,” and that it was and is 
maintained for educational purposes, and probably also for 
religious purposes, is not open to question; but it was argued 
that the whole profits from it were not devoted or applied to 
philanthropic, religious, or educational purposes only, within 
the meaning of par. 3a.

In my opinion, that contention is not well-founded. The 
community is a religious order, and, as its original as well as 
its present name imports, consists of women who have devoted 
their lives to works of charity. The whole income of the com
munity is devoted to works of charity—maintenance of its 
hospital and alms house, and the advancement of education. It 
is true that part of the income is expended for the food and 
clothing of members of the community, but that also is expended 
for philanthropic, religious, or educational purposes, for it is by 
these members that the religious, charitable, and educational 
work of the commuity is carried on, and their food and clothing 
is practically all the remuneration they receive for the work 
they do. The profits from the school are, therefore, I think, 
clearly devoted to one or other of the purposes mentioned in par. 
3a, and to such purposes only.

The second parcel consists of 203 feet of land on Cathcart 
street, 295 feet on Water street, and 290 feet on Sussex street: 
and is composed of lots 1, 2, 3, and 4, and the west one-third of 
lot 5 on Water street, and lots 1, 2, 3, and 4, and the west quarter 
of lot 5 south of Cathcart street. Upon part of this parcel there 
is a convent building, which is the home of the members of the 
community, and in it or from it are carried on or directed the 
various activities of the community. There arc one hundred
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«ml eighty members, of whom ninety-eight are regular sisters, 
twenty-four la)' sisters, and fifty-eight novices. Forty-three of 
them teaeh in the separate sehools of Ottawa, and nine in a 
separate school carried on in*the convent building, and six give 
instruction to the novitiates in the building. All but the last 
mentioned are paid salaries by the Separate School Board, but Grky Nvns 
what they receive is handed over to and used bv the community 
in carrying on its work. One room on the ground-floor is used o.j.o. 
as a sewing-room by the St. Elizabeth Charity organisation, 
composed of Indies who come there twice a week, except during 
the summer, to sew for charitable purposes. No rent is paid 
for the sewing-room, and these ladies have also the use of the 
chapel and the community room. A few of the rooms are used 
for the poor, and a large room is used for distributing what the 
community has to give away. There is in the building a chapel, 
and eleven rooms in the building are rented to the Separate 
School Board of the City of Ottawa, and a separate school and 
hi-lingual school are carried on in these rooms. Three of the 
rooms are used as refectories for the pupils attending these 
schools, of whom forty-two board at the convent; and the re
mainder of the building is used for carrying on the work of the 
community, which includes the making of vestments for the 
priests, artificial flowers and other articles for the church, and 
clothing for the members of the community; and printing and 
bookbinding, on a small scale and exclusively for the use of the 
community, is done in the building.

The part of the building rented to the Separate School Board 
lias not been assessed, and no question as to it arises on the 
appeal. The vacant land which is used in connection with the 
hospital is exempt from taxation, the hospital being admittedly 
exempt. That part of the building is used as an alms house is 
not. I think, open to question. That the part of the building 
used as a chapel is exempt from taxation is also clear. The part 
occupied and used by the members of the community is also,
I think, exempt, for the reasons I have given in dealing with the 
first parcel. The convent is, in my opinion, “a charitable insti
tution conducted on philanthropic principles and not for the 
purposes of profit or gain,” within the meaning of par. 9 of see.
5 of the Assessment Act, 1904.

The objects of the commuity are the dissemination of edu
cation, secular and religious, the care of the sick and the relief 
of the poor. If it be necessary, as contended by the appellants, 
in order that an institution may be properly designated a 
charitable institution, that those having the charge of 
it shall devote the proceeds derived from it to charitable 
purposes, that condition is met in the case of this community 
by the provisions of sec. 2 of the Act of incorporation and the
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amending Act. That these proceeds may lie applied to the main
tenance of tin* members of the corporation is not inconsistent 
with this view, for the members of the community are the in
struments by which the charitable work 1 have mentioned is 
directed and carried on.

The only question as to which a doubt might arise is as to 
the boarding of the pupils attending the schools which are 
carried on in the convent building. That is but a very small 
part of the work of the community, and, for the purposes of 
par. 9 of sec. 5, is, I think, immaterial, as the dominant or prill 
cipal use of the building is for charitable purposes. The carry 
ing ou of that part of the work of the community may be in 
itself charitable; but, if not, the fact that it is carried on can
not deprive the institution of its character of a charitable insti
tution conducted on philanthropic principles, and not for the 
purpose of profit or gain. As was said in Salem Lyceum v. 
City of Sahm (1801), 154 Mass. 15, 17: “If the principal occu
pation is . . . for those purposes” (t.e., for the purposes
for which the plaintiff was incorporated), “occasional and in
cidental use for other purposes might not render it liable to 
taxation.” This statement was quoted with approval bv 
Morton, J., in delivering the judgment of the Supreme Judicial 
Court of Massachusetts, Phillips Academy Trustas v. Inhabit
ants of Andover (1900), 175 Mass. 118, at p. 120, who spoke of 
it as “recognising that it is or may be the dominant purpose 
which gives character to the occupation;” and in that view 1 
agree.

This conclusion is not inconsistent with the answers of the 
Court of Appeal to the questions stated for its opinion as to the 
liability of the property of the Sisters of the Congregation of 
Notre Daim* to taxation : Re Sisters of the Congregation of 
Sotr< Danu and City of Ottawa, 1 D.L.R. 329, 3 O.W.N. 693. in 
that case the question arose not on par. 9 but on par. -la of sec. 5. 
which lias application to seminaries of learning, and expressly 
provides that the grounds and buildings “shall be exempt only 
while used and occupied by such seminary.” In that case the 
view of the Court was that the part of the building occupied by 
pupils attending the normal schools, and who were not pupils of 
the seminary, was not exempt from taxation. No such qualifica
tion is contained in par. 9; and that decision has. therefore, no 
application to the questions which are to be dealt with on this 
appeal.

For these reasons, I am of opinion that the appeal should be 
dismissed with costs.

A ppeaJ dismissed.



15 D.L.R. | McIntosh v. Sisicoe. 7:11

McINTOSH v. SIMCOE i COUNTYi and SUNNIDALE TOWNSHIP ONT.

Itulnrin NHprrm* 1'uHrl l I ji/H’lhlh IHriniim I. \l< n ililli. I'.J.II.. Murhtn ii. M 
awl Mayer. ./.A !.. ami Lennox, •/. -I an nary gtl, 11114. 1014

I. IT Kill ways HIVA‘2—1.‘I2>—Work xkckhkarii.y D'am.i.roi s Ixih:
n:\llKXT CONTRACTOR WITH Ml Xl(TI'AI.ITY.

An employer vu mint il i vest himself of 1 inl»i lit y for negligence h> 
reason of lutviiig employed an independent contractor, where the work 
to lie done is. from its nature, likely to cause «longer to other*, unless 
precautions are taken to prevent such danger: so that a municipal 
corporation employing nil independent contractor to lax cement side 
walks, where it is within the knowledge of the corporation that the 
contractor will have to use a mechanical mixer on the highway, will 
he liable for accident* to third parties arising from its use if no 
proper precautions having been taken to prevent accidents.

I llallitlay v. \ allouai Telephone Co., flHOft] %1 (/It. :t!*2. specially 
referred to.)

A iti:ai. h.v the plaintiff from tin* judgment of the Junior Statement 
Judge of the County Court of the County of Siincoe, who tried 
the action in that Court without a jury, in ko far as the judg
ment dismissed the action as against the defendant the Corpora
tion of the Township of Sunnidale—the action having also been 
dismissed as against the other defendant, the county corporation.

The appeal was allowed.

IV. A. lions, K.C.. for the appellant.
A. K. II. (’reside/;*, K.C., for the Corporation of the Town

ship of Sunnidale, the respondent.

The judgment of the Court was delivered by Meredith, Mojoh' 
C.J.O. : The claim of the appellant is. that his horse was injured 
owing to the presence on the highway on which it was being 
driven of a cement mixer which was being used for mixing 
cement to he used in the construction of a sidewalk; that the 
cement mixer was a thing calculated to frighten horses, and 
that it frightened the appellant’s horse, causing it to run away 
and to he seriously injured by coming into contact with a 
plough which was lying upon the highway.

The sidewalk was being laid by Joseph Dumond, who had 
been employed by the respondent to lay it. the respondent 
supplying the materials and the work being done by Dumond; 
the mixer was used for the purpose of mixing the ingredients— 
gravel, cement, and water—and the mixture was used to form 
the sidewalk.

The learned Judge found that the injury to the appellant's 
horse was caused by its taking fright at the mixer, and that 
it was “negligent and improper to have a machine operating as 
this one was on the highway without proper precautions being 
taken to prevent horses from coming near enough to prevent
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fright:” and he acquitted the driver of the horse of con
tributory negligence, hut held that the respondent was not liable 
because, as he also found, Dumond was an independent con- 
t ractor.

The findings of fact of the learned Judge are supported by 
the evidence, but his conclusion that the respondent was not 
answerable for the negligence which caused the injury was, in 
our opinion, erroneous.

The law is well-settled that ‘‘an employer cannot divest him
self of liability in an action for negligence by reason of having 
employed an independent contractor, where the work contracted 
to In- done is necessarily dangerous or is from its nature likely 
to cause danger to others, unless precautions are taken to pre
vent such danger:” Ilalslmry’s Laws of Kngland, vol. 21, sec. 
7!)7. and cases there cited: see particularly lloUidau v. Xalional 
Teh photo (•«., f 18091 2 tj.li. .192,

It is clear upon the evidence that it was in the contemplation 
of the parties that Dumond would use the cement mixer in the 
way in which it was used, lie had been doing cement work for 
the respondent for several years, and during the last four years 
before the accident he had invariably used the cement mixer.

•lames Martin, the Reeve, and Henry Lawrence, a member of 
the respondent's council, were appointed by the council to con
struct the sidewalk, and they made the contract with Dumond: 
both of them knew that the mixer would be used, and Lawrence, 
whose place of business was near the work, saw it in use and 
knew that it was an object calculated to frighten horses.

This brings the case clearly within the rule of law T have 
mentioned, and the respondent is answerable for the negligence 
which it has been found caused the injury to the appellant’s 
horse; and it follows that the appeal should lie allowed and the 
judgment dismissing the action as against the respondent should 
be reversed and judgment entered for the appellant against the 
respondent for $200 (the amount of the damages as found by 
the Judge) with costs, and the respondent should pay the costs 
of the appeal.

Appeal allowed.
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BANNISTER v. THOMPSON. ONT

Ontario Sa/trciac Court. 1/iilillcttni, •/. Vo winter 27. 1913. s. c.
1913

I III miasm ami wok 11 III A—143)—Action iiv ih niianm Ai.iknation
OH AKIKCTIOXS—KnTI< INO AWAY.

Xi.iwitlmtamliiig tin* tael that a wife «till miiaiii* in her Ihi«
Ini ml'* Iioihv though <*'cti| tying «vparalv apartmviit* ami that mlultvn 
Ihih not Ih'i'Ii proved, an action will lie in ilntnngea for tin* enticing 
away ami alienation of her a licet ion*.

| Smith v. ho i/t . ‘20 Time* I.,II. 201. followeil : tjuii I- x. Church, 23 
O.ll. 202; Itniltg v. hi mi. 27 A. II. (Ont. I 703: 1‘nttcrHoa V. Mac 
tlregor (1000), 28 tT.('.Q.H. 280, referred to.)

Action for enticing away the plaintiff’s wife ami alienating Statement 
her affections.

Judgment was given for plaintiff.

October 23. The action was tried before Mtddlkton, J., and 
a jury, at Hamilton.

E. F. B. Johnston, K.C., for the plaintiff.
('. W. Bell, for the defendant.

November 27. Midm.eton, J.:—The plaintiff alleges that the Middleton, j. 
defendant “enticed away from him his wife, Annie Bannister, 
and procured her to absent herself unlawfully without his con
sent for long intervals from the house and society of ‘he plain
tiff,” and further alleges that the defendant “by his wrong
ful acts has alienated from the plaintiff the affections of his wife,
Annie Bannister, and deprived the plaintiff of the love, services, 
and society of his wife, thus destroying the peace and happiness 
of his household.” At the close of the plaintiff's ease, a motion 
was made for a nonsuit, upon the ground that it appeared that 
the wife was still residing with the plaintiff in his house, and 
that adultery had not been proved and was in fact disavowed 
by the plaintiff. I reserved judgment upon this motion, and, 
after evidence had been given on behalf of the defendant, I sub 
mitted two questions to the jury, in the precise words of the 
plaintiff's claim.

The jury has found that the allegations above made have 
l»een established, and have assessed damages, as instructed, 
separately upon each count, allowing 41500 upon the first head, 
and $1,000 upon the second.

During the course of the argument, it was suggested that, if 
necessary for the maintenance of the action, the jury could 
find upon the evidence that adultery had been shewn ; and, after 
all the evidence was in, an application was made for leave, if 
necessary, to amend by charging adultery In view of this, 1 
decided to ask the jury whether, in their view, adultery had
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lui-ii proved; mid siilmiiiled n third question: “Wert1 Thump 
non mid Annie IhiiniiHter guilty of adultery ?” The jury Iiiin 
miHwered tliin. “The eimiiu.stmiees looks tliait way.” With 
Nothing more, this might lie token on a eiiphemistie nfllrmative; 
hut that was not the intention of the jury; for they Minted to 
me that they were unable to answer the quest ion either in the 
nfilrmnlive or negative, and iiNkeil me if they might answer it in 
their own way, as otherwise there would he a disagreement. So 
tlinl. if iieeessary to establish adultery, it must he taken that 
adultery has not lieen found, either expressly or as ineluded ill 
the “wrongful nets” attributed to Thompson.

The defendant is a eoinieillor of the reorganised (’luirell of 
•lesus Christ of Latter Day Saints for the Bishopric of Canada, 
and is a married man.

The plaintiff and his wife had not lived any too happily for 
some time, yet they were far from separation. The defendant 
was invited to stay at the plaintiff's house, and did stay, part 
of the time without his wife and part of the time with her. for a 
considerable period, lie acquired a malign influence over the 
wife of the plaintiff, and his conduct was such that the infer 
cnee that he was guilty of adultery is almost irresistible. The 
jury declined to draw the inference, although stating that the 
eireiiinstances all point in that direction.

Without any doubt, the miseonduet of the defendant has 
resulted in the total alienation of the affection of the wife and 
the wrecking of the plaintiff's home.

The considérai ions applicable to each of the counts differ, 
and they must lie treated separately.

Kirst as to enticement. The wife, while living under her 
husband's roof, had entirely ceased to discharge any wifely 
function. She slept in her own room, locking the door. She 
refused to speak to her husband ; and lie was as fully deprived 
of her consortium as if she lived in a separate building.

It is said that this constitutes no cause of action. In-cause 
the defendant himself has not actually received her to his own 
house. I do not think that this is so. It is not the fact that 
the woman is staying with her paramour that constitutes the 
wrong; it is depriving the plaintiff of the wife's consortium. 
which, under the circumstances, is just as full and complete as 
if the woman had ls*cn forcibly abducted.

The ease of Marson v. Couthr ( 1310), 3 Saak. L.lt. 4M.*», doe* 
not support the defendant's contention. What was there dis 
cussed was the question whether damages for crim. con. could 
Is* recovered in the Saskatchewan Court. The Court there had 
the same jurisdiction as the Courts of Kiigland prior to 1873 ; 
and. as the action for crim. con. had Is-eii abolished in Knghind 
prior to that date, the Saskatchewan Court, it wan held, could
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not entertain tin* action. Tin* wifi* had been enticed away, 
and it was sought to aggravate tin* damages in the «etion for 
the eiitieeinent for which an action would lie l»v shewing 
adultery. The holding was. that this was not permissible, and 
damages were awarded limited to the enticing and harbouring. 
The argument in the Saskatchewan case is all in favour of the 
plaintitV, for the action is held to be properly brought for the 
loss of the comfort and society of the wife, resulting from the 
defendant s misconduct.

I poll the other branch of the case in hand, the defendant 's 
contention is based upon the dictum of Osler, el.A., in l.'llis V. 
Lambert (1897). 24 A.U. 1553, where he says at p. 01»4 ; “The loss 
of a wife’s affect ions not brought about by some act on the de
fendant’s part which necessarily caused or involved the loss of 
her consortium, never gave a cause of action to the husband. 
Ilis wife might permit an admirer to pay her attentions, fre
quent her society, visit at her home, spend his money upon her. 
and by such means alienate her affections from him. resulting 
even in her refusal to live with him. and. so far as she could 
bring it about, in the breaking up of his home, and yet. there 
being no adultery and no ‘procuring and enticing’ or ‘harbour 
ing and secreting’ of the wife, no action lay at the suit of the 
husband against the man.”

This statement is purely ohihr, as tin question under dis 
mission in that case was the right of a wife to maintain an 
action for the alienation of the husband's affections, adultery 
Itciug charged.

I find myself quite unable to accept this statement of the 
law. I think the ease of W'insnwrc v. (Jrccnbank (1745), 
Willi'S 577. establishes otherwise, and that the law recognises 
the right of the husband to recover damages against a defendant 
for any misconduct which deprives the plaintiff of the love, 
services, and society of his wife—to use the words of this plead
ing—commonly called consortium. It may be that the two counts 
in this statement arc really an alternative description of the 
same wrong, and that the view already expressed sufficiently 
shews the plaintiff's right to recover.

I think this case illustrates the distinction Iwtwecn the action 
of enticement and the action of criin. con. To maintain the 
latter, proof of adultery is essential, and the action may be 
maintained even though there has been no consequent loss 
of the wife’s affirtions, society, and services.

As put by Moss, el.A., in Huit* y v. King ( 1900), 27 A.It. 703, 
at p. 712: “It has long been the law that if a wife is separated 
from her husband without his consent, and while separate is 
guilty of adultery, the adulterer is liable to the husband. This 
is upon the ground that the action di**s not rest upon the
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deprivation of the wife’s affections, society, and services, though 
this may properly be shewn in aggravation of the damages, 
but .upon the injury done to the husband by the defilement of 
his wife, the invasion of his exclusive right to marital inter
course, and the consequences resulting therefrom.”

In the same ease Armour, C.J.O., says (p. 713) : ‘‘The cause 
of action for enticing away a wife is essentially different from 
the cause of action for criminal conversation with a wife. The 
former is brought, on the assumption of the wife’s innocence, 
for the purpose of procuring her return to her husband, and 
for damages for his temporary loss of consortium, and every 
day she is procured by her enticer to remain away from her 
husband a new tort is committed by the enticer.”

Winsmore v. Greenback is not, so far as 1 can ascertain, 
doubted or qualified. It is everywhere cited as authority. It 
is there said, (p. 581): “There must be damnum cum injuria; 
which I admit. I admit likewise the consequence, that the fact 
laid down before pir quod consortium amisit is as much the gist 
of the action as the other; for though it should be laid that the 
plaintiff lost the comfort and assistance of his wife, yet if the 
fact that is laid by which he lost it be a lawful act, no action can 
be maintained. By injuria is meant a tortious act : it need not 
be wilful and malicious; for though it be accidental, if it be 
tortious, an action will lie. This rule therefore being ad
mitted, the only question is whether any such injury be laid 
here. ’’

An unlawful procuring, it is said, is shewn where the de
fendant persuades the wifi* with effect to do an unlawful act, this 
rendering it unlawful in the defendant; for “every moment 
that a wife continues absent from her husband it is a new tort, 
and every one who persuades her to do so does a new injury and 
cannot but know it to be so.” The consequence of the unlawful 
act was said to be sufficiently laid when it was alleged that by 
means thereof the plaintiff “lost the comfort and society of his 
wife and her aid and assistance in his domestic affairs and the 
profit and advantage he would and ought to have had of and 
from her estates.”

In Smith v. Kayt (1904), 20 Times L.R. 261. Mr. Justice 
Wright, in summing up in a case where the wife’s relations had, 
it was said, unduly interfered, said: “If the defendants per
suaded her to leave, or induced her to leave, or incited her to 
leave, or procured her leaving, then they would be liable . . . 
If the jury thought that the defendants induced, persuaded, 
or incited the wife to leave her husband, and in consequence she 
did leave, they must give such damages as would be reasonable 
in the circumstances, having regard to some extent to the plain
tiff’s position in the world and what he had lost by being de
prived of the society of his wife.”
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1 <lo not think that in thin I am deciding anything in any 0NT- 
way in conflict with the decision in Quirk v. Church (1893), 23 s
O.R. 2G2 ; Hailey v. King, 27 A.R. 703: ami Patterson v. Mac- mi3
Gregor (1869), 28 U.C.R. 280. —

The judgment will, therefore, he, in accordance with the find- Owvimkk 
itigs of the jury, for .+1.500 damages, and costs Tiiowi-sox.

./ udgni mt for yin in t iIf.

REX v. BORIN ONT.

lliiluiiu Niiprtun Court, Mrrnlith, iIhnmbir I. til 13.

1. Kviukm i (IlIKfl—Ih2)—Lnjioit laws—Fixiiim. i iqi ok i\ imi.xkii
1X0 IIOl'MK—StAII ToKY I’HKst ximox. 

lin- conclusive prewumpliun Hint liquor i» k«*|»t for sale in violu 
lion of law. » rising timler n-e. 27 of It Kdw. Nil. Hi. 82 i Ont. I It.K.O.
11*14. Hi. 215, from the limling of a greater uiimiint of liquor on Hie 
premise* of »n unlicensed Isnmling lionne k«i-|ier limn may reason 
a lily lie supposed to lie intended for the line of himself or failli I \ 
doe* not arise from the limling on hi* premises of liquor wliieli wa* 
brought there by Imardcrs, and which wa* not in the |mn*es*ion or 
control of the keeper of the house.

2. JNTOXICATIXII IIQI'OKH mill A—65) r.M.AWH I NAI.KH—KkKPIXO toll
nai.k—Kuiwxo: - Si mcnixcY.

That tin keeper oi a boarding house had liquors on his premises for 
sale in violation of law is not established b\ evidence of a sale of 
liquor for delivery at his address, where it dm-» not appear that it 
was purchased by or for him. or that it was delivered at his house.

Motion by Pasquale Borin, the defendant, for an order Stn ement 
'Itiiutltiiig her conviction by a Police Magistrate, upon the in
formal ion of James O’Brien, for keeping liquor for sale contrary 
to the provisions of the Liquor License Act. R.S.O. 1897. eh 
245. and amending Acts.

The eonviction was quashed.
h\ lé. McKinnon, for the applicant.
./. It. Cartwright, K.C., for the Crown.

December 1. Meredith. C J.C.P. :—In proceedings such as 
those leading up to this motion, there should be no substantial * "l r v 
departure from the methods which the Legislature has pre
scribed; especially in those eases in which the usual right of 
appeal is not permitted: there should he no such departure ir 
respective of any question whether the prescribed procedure be 
“obligatory” or only ‘‘directory :** in every ea.se it should be 
taken for granted that all that is required to be done is so re
quired for some good purpose; and it should always he borne in 
mind that any such departure may. at the least, lead to difficulty, 
delay, and expense in the administration of justice.
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0NT- In this case no one concerned seems to have made any effort
s ^7 to follow at all closely that procedure which the Legislature 
l<i|;« has plainly said should he taken : much laxity on all hands was

permitted : the accused was charged with a double offence, 
Kkx keeping liquor for sale and selling it, hut apparently without 

Morin. objection: the plain provisions of the Act of 1909, 9 Kdw. VII. 
——i. eh. 82, see. 19, regarding the manner of taking evidence, were 

r.ire.' quite disregarded. Again, apparently without objection, no 
direct evidence seems to have been given that the liquor in ques
tion was intoxicating—“Hast Kent” may he a familiar lievcr 
age, but 1 am quite guilty of ignorance of its character 
—and no attempt seems to have been made to prove, 
directly, any delivery to the accused, or at her house, 
of the greater part of the liquor in respect of which she was con
victed: the formal conviction drawn up and returned to this 
Court, upon this motion, ‘ " \ in the one charge and convic
tion, the two offences of keeping for sale and selling; but subse
quently another conviction was made out, and returned, for the 
one offence of keeping for sale only.

It would lie wise, doubtless, if all concerned in a ease of this 
kind, which may end in fine or imprisonment, and which, for 
other reasons, is not an unimportant one. would, before proceed
ing, refresh their memories by a perusal of the provisions of the 
Liquor Incense Act, and its various amendments, in so far as 
they bear upon such a ease.

As my judgment, to lie pronounced upon this motion, is not 
based upon any irregularity in the form of the proceedings lead
ing up to the conviction, or in the conviction itself, it might lie 
thought that these things arc quite immaterial ; but that is not 
so: in dealing with the evidence it must lie borne in mind that it 
has not been taken and authenticated in the manner expressly, 
and carefully, prescribed by the Legislature; and so it is left 
open to the applicant to call in question, as she does, its accur
acy. Treating the irregularity in this respect as one not in itself 
vitiating the conviction ; treating the statutory provisions, on 
the subject, as not imperative but directory, the irregularity 
may be still not altogether immaterial ; it may have some indirect 
weight. And this, too, may be said of other irregularities. It is 
the duty of the Court to see that the accused has had a fair trial ; 
and especially so when the only remedy for unfairness lies in a 
motion such as this, a right to appeal being denied to the ac
cused, though given to the informer, if the Attorney-General 
for the Province ho directs.

I do not give effect to any of the objections to the conviction 
based upon any irregularities; the accused made no objection to 
any of them at the time, and does not now seem to be in any way 
substantially prejudiced by them, except perhaps in the manner

43
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of taking tin* evidence : 1 give effect directly to tile eonteiition. 
made on behalf of the applicant, tlmt there is no reiiHonahle evi
dence to support the conviction.

The fact that the learned Police Magistrate has given at 
length Ills reasons for finding the accused guilty simplifies this 
branch of the ease very much ; and enables me to make plain, in 
a few words, the errors into which 1 think lie fell.

There was evidence of two lots of beer being found in the 
accused's boarding-house, when the house was searched by the 
license inspector and the police constables: indeed, it is admitted 
that this liquor was there at that time; but the accused’s son and 
two of the boarders testified that that beer was the property of 
these hoarders, bought for them and paid for out of their own 
money ; and the magistrate has not discredited that story ; in
deed. his conviction is based upon the assumption that it is true; 
as also that it is a fact that they placed this beer in the two dif
ferent places where it was found, as they hod testified to.

The conviction is based upon two grounds :
(1) “The mere fact of the defendant having upon her pre

mises that amount of liquor constitutes an offence under this 
Act;” and the magistrate adds that “lodging-house keepers are 
not permitted to have upon their premises any liquor, even al
though it belongs to the boarders, which,” he says, “seems to me a 
rather harsh provision.” This view is evidently based upon see. 
*27 of the Act of 1909. 9 Kdw. VII. eh. 82; but that enactment 
relates not to liquor which ix upon the premises, but to liquor 
which such person has upon the premises: and there is no find
ing that the accused ever, in any manner, had the liquor in ques
tion ; tin* contrary is indicated in the assumption of the Police 
Magistrate that it was placed, and kept, by the boarders, in the 
several and respective places in which it was found.

Whatever may lie the full extent of the meaning of this legis
lation. it cannot be stretched enough to cover the case of liquor 
which has not been found to belong to. or ever to have been in 
the possession, or under the control, of, the keeper of the board
ing-house in which it was found—who, in this case, it may be 
added, is a widow not having the personal management of tie* 
house, but leaving that to her son, who was not found to have 
had any possession of or control over the beer; and it has not 
been found that, if the accused had had that quantity of beer 
on the premises, it would be an unreasonable quantity, as the 
magistrate has found in regard to the other quantity now to be 
mentioned.

The other, and perhaps the main, if indeed not the only, 
ground upon which the conviction is eventually based is (2) 
that, besides the two dozen bottles of beer belonging, one dozen 
each, to these two boarders, there were “six dozen of ale, two
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quarts of whisky, and one hottlv of wine delivered at the de
fendant s premises on that day, which is. in my opinion, an 
unreasonable amount ; and I, therefore, find the defendant 
guilty.”

The only testimony upon which this finding is based was thus 
taken down by the Police Magistrate:—

“William Howard, sworn : clerk in Harding's liquor store : 
seven or eight dozen of East Kent were sent to 142 Alice St. 
on Saturday. There were four deliveries to that house Saturday. 
There were also two quarts of whisky, one of Chianti, and I 
think a bottle of gin.

“Cross-examination: I don't know whether any of it was 
ordered by defendant. It is common for respectable people to 
order two or three dozen of ale for their own use.

lie-examination : I don't know who pays for the liquor, 
it is given to drivers.”

That witness has upon this motion made an affidavit, which, 
having regard to the irregular manner in which the evidence was 
taken bv the Police Magistrate, is. I think, quite admissible ; it is 
in these words:—

“ 1. That I am a clerk in Harding's liquor store in the said 
city of (iiielph. At the hearing in this matter on the 24th day 
of October. 1918, I was called as a witness by the prosecution.

“2. That at the said hearing, in answer to questions asked 
me by counsel for the above-named defendant. 1 did state and 
the fact is that I did not sell any liquor to the defendant on 
October the ISth, 1918, and I did not know whether any liquors 
were delivered to the defendant or at number 142 Alice street 
on the 18th day of October, 1918, and that my duties in the 
said liquor store included the wrapping up of parcels and get
ting same ready for delivery, but I had no knowledge whether 
the parcels wore in fact delivered or not.”

The statements made in this affidavit are really no more than 
might well have lieen assumed from the brief notes of the evi
dence of this witness, as taken down by the Police Magistrate, 
coupled with common knowledge of the duties of shop clerks.

I cannot think that, having regard to all that this witness has 
now said, there is any reasonable evidence in it to support the 
second finding of the Police Magistrate which I have read, and 
no other witness has said a word upon the subject; though 142 
Alice streel is where the accused's Itoarding-hotise is kept.

The best evidence available ought to have been given by the 
prostsMitor: the worst evidence only, if indeed it can Is* called 
evidence at all, was given : the best evidence would have been 
that of the porter who delivered the goods, if they ever were 
delivered; and the next in order would have Im*cii that of him 
who sold the goods, of which sale, in the ordinary course of busi-
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ness, there would be some entry or other evidence in writing. I 
can find no excuse for the prosecutor failing to give the better 
evidence, or some explanation why it was not given, even if that 
explanation against his case.

It really comes down to this: the accused is convicted and 
sentenced to a fine of $100 or three months’ imprisonment, on 
the evidence of a parcel clerk that the liquors in question were 
put up in parcels addressed to her place of residence: and upon 
that only.

I cannot but hold that there was no reasonable evidence that 
the accused ever had on the premises in question these liquors; 
except a hot tie of Italian wine (when purchased does not ap
pear) which slu* admitted she had for her own use, and in regard 
to which the prosecutor repudiated any attempt to support a 
conviction. The careful search of the premises which was made, 
failed to discover any of these liquors; though it discovered the 
hoarders’ two dozen bottles of beer, notwithstanding their efforts 
to conceal them; efforts quite natural iu them, although they 
may have been well within the law in having it. because, being 
foreigners and illiterate men, they would not know the fine dis
tinctions of the law. and would naturally be distrustful and 
secretive, in the face of the liquor license laws and all their 
punishments.

It may he that many who arc guilty of infractions of those1 
laws escape punishment; it may be that the applicant is em
braced in that category; but that is not the question; it is a 
much lesser evil that the guilty sometimes escape than that the 
innocent he sometimes punished: the main thing is, that no one 
shall he convicted upon suspicion alone, no matter how strong 
it may lie: that only those who are duly proved to he guilty, 
in accordance with tile provisions of the law, shall he punished.

The conviction must he quashed.
Conriftion (/no slit tl.

RFX v WING.

On in rio Supreme t'onrl {Appellate IHrixitm). Uereilith, Uaolareii.
Motive, ami Ihiili/itis, .1.1.A., ami l.eitrh, ./. \«> re in her 17. HUM.

I. I‘ikm'1 hi\i. i# I—f»i—Attempt—Fai.sk pnktkxcks.
Notwithstanding the special inclusion nf it!tempts in tin- preceding 

clauses of sec. 210 of tin- Criniiniil CihIc (limiii. dealing with the 
offence of procuring, an indictment will lie under ( ode see. 671. deni 
big generally with attempt* to commit indictable oiVcnvc*. for the 
offence of attempted procuring by fill hi pretences within Cr. Code 
hcc. 210. clause i/i ns reenacted by the Criminal Code Amendment 
.Act. IP I a. as to which see. 21tl omit* any special mention of at 
tempts: the doctrine of “rrprm/o uiiîiih, etc..'* doe* not apply to 
exclude the attempt, of the principal oll'ence as against the express 
language of sec. 671.
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St airmen!

At <i sittings of tin* County Court Judge’s Criminal Court 
in mid for the County of York holden at the city of Toronto 
on the 18th September, 1913, the defendant, Horace Wing, 
was charged before 11 is Honour Edward Morgan, a Junior 
Judge of tin* said County Court, as follows :—

“For that he, the said Horace Wing, in the month of 
August, 1913, at the city of Toronto, did unlawfully by false 
pretences or false representation attempt to procure Minnie 
Wyatt, not being a common prostitute or of known immoral 
character, to have unlawful carnal connection, contrary to the 
Criminal Code.

“And further that the said Horace Wing, at the time and 
place aforesaid, did unlawfully by false pretences attempt to 
procure Florence Annie White, not being a common prostitute 
or of known immoral character, to have unlawful carnal con
nection, contrary to the Criminal (’ode.”

The learned Judge, after hearing the evidence adduced by 
the Crown and by the defendant, found the defendant “guilty” 
upon the first count; but, pursuant to sec. 1041 of the Criminal 
Code, reserved a ease for the opinion of the Appellate Division 
of the Supreme Court of Ontario, and submitted the following 
questions of law for the opinion of the Court :—

■ 1. Was I right in holding that an indictment would lie 
for an attempt to commit the offence mentioned in clause (h) 

of sec. ‘2lti of the Criminal Code?*
“2. Was I right in holding that, under clause (/<) aforesaid, 

‘by false pretences or false representations,’ a conviction could 
he made against Horace Wing, the defendant, of an attempt to 
procure Minnie Wyatt to commit the offence mentioned in clause
(/or

“3. Was I right in holding, under the evidence produced 
at the trial, that there was a false pretence or false representa
tion made by the defendant against Minnie Wyattf

“4. Was 1 right in holding that, although no false pretence 
or false representation was made to attempt to procure Florence 
Annie White to commit the offence mentioned in clause (h).

*Tli«* reference is to tin- Criminal Code, It.S.C. 1900, cli. 110: —
"210. Every one is guilty of an indictable offence and liable to two 

years' imprisonment with bard labour, who,— . . .
(It) by false pretences or false representations procures any woman or 

girl, not I icing a common prostitute or of known immoral character. !-• 
have any unlawful carnal connection, either within or without Canada."

In some of the other clauses of see. 21ll. describing offences similar t<> 
that ileserils'd in clause ( In. I lie words "procures, or attempts to procure.” 
are used.

l$y the Criminal Code Amendment Act, 1913. 3 A 4 fîeo. V. eh. 13. a 
new section is substituted for see. 219. Clause (y) of till* new section, 
corresponding to clause i/i) of tin* old, is in the same words, omitting 
"not being a common prostitute or of known immoral character.”
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her evidence could be used in making a conviction against tin- 
defendant foi attempting to procure Minnie Wyatt t j commit 
the offence mentioned in clause ( A ) ?

“5. Was I right in holding that, under the first count in 
the indictment against, the defendant, he could be found 
‘guilty,’ under clause (It 1. of attempting to commit the offence 
therein mentioned?

“6. On the above grounds, or any of them, should there lie 
a new trial, or should the conviction be quashed ? ’’

The evidence shewed that the defendant had written to 
the girl Minnie Wyatt, in answer to an advertisement for 
a situation published on her behalf, a letter in which it was 
stated that lie had two rooms; that lie desired a girl for tin- 
purpose of the business lie was carrying on ; and that they could 
live in those rooms. The girl's parents placed the letter in 
the hands of a police officer, who sent the other girl. Florence 
Annie White, to the defendant, as if in answer to his letter. 
Minnie Wyatt did not see the defendant ; hut the other girl did. 
assuming the name of Minnie Wyatt, and gave evidence as to 
what lie said and did, which tended to shew what his purpose 
was in writing the letter.

,/. Tiltin', K.('., for the defendant, argued, first, that sec. 
Lilt! of the Criminal Code was complete in itself; and that, 
consequently, sec. 571 could not be invoked to make an offence 
of an attempt to commit the offence mentioned in clause (A) 
of sec. 21<i, since sec. 216 itself did not make it so. Tin* rule 
“expreggio lining cxclngio altering*’ should lie applied. Since 
the Legislature had provided in some of the sub-sections of sec. 
21f> that an attempt should constitute an offence against the 
section, it followed that in the cases provided for by the other 
sub-sections, the operation of see. 571 should lie excluded. 
Secondly, he objected that there was not sufficient evidence of an 
attempt to procure, within the meaning of the statute. There 
was no completed attempt. The girl, reading the letter, must 
have known that the proposition was an immoral one, and con
sequently the defendant should not have been convicted: Regina 
v. Mills (1857), 7 Cox C.C. 263.

E. Raglg, K.C., for tin- Crown, was called upon to answer the 
second objection only. lie said that there could be no doubt 
as to the defendant’s object in writing the letter ; he wanted to 
get the girl to his rooms for an immoral purpose. There were 
two false representations—one, that he had the rooms, and the 
other, that he wanted the girl for an honest purpose. Fxperi- 
eneed persons might see an improper intention lurking in the 
letter, but an innocent girl would not.

Tgtlrr, in reply.

s.c.
1913

Rkx

Wing.
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At tin* conclusion of the argument, tlu* judgment of the 
Court was delivered by Meredith, C.J.O, :—We think that these 
questions should be answered against the contention of the 
prisoner.

It is clear, we think, that see. 571 of the Criminal Code 
makes an attempt to commit the offences mentioned in the 
various clauses of see. 21b in which an attempt is not dealt with, 
an offence punishable as sec. 571 provides.

The language of that section is plain : “Every one who 
attempts to commit any indictable offence for committing which 
the longest term to which the offender can be sentenced is less 
“than fourteen years, and no express provision is made by law 
for the punishment of such attempt, is guilty of an indictable 
offence ami liable to imprisonment for a term equal to one-half 
of the longest term to which a person committing the indictable 
offence attempted to be committed may be sentenced.”

The only ground upon which it can plausibly be argued that 
the provisions of sec. 571 do not apply would be the applica
tion of the rule “cxprcsslo unius exclusif» alterius,” and that 
having provided in some of the sub-sectious of sec. 21G that an 
attempt shall constitute an offence agtiinst the section, is an 
indication of the intention of the Legislature that in the cases 
provided for by the other sub-sections the operation of see. 571 
should be excluded.

The language of see. 571 Is too plain to admit of the appli 
cation of the rule ; and, there being no express provision in the 
Act for the punishment of a person who attempts by false pre
tences or false representations “to procure any woman or 
girl, not being a common prostitute or of known immoral char
acter, to have any unlawful carnal connection, either within or 
without Canada,” sec. 571 plainly applies to the attempt to com
mit that offence.

As to the second question—whether or not there was evi
dence of an attempt the meaning of the Act—-we think
that there was ample evidence to justify the conclusion that 
there was an attempt. It is manifest from the evidence that 
it was in the mind of the prisoner to procure girls who were 
seeking employment to come to the olliee, or the place where he 
was living, for the purpose of his having carnal connection with 
them.

The prisoner wrote to Minnie Wyatt a letter answering 
an advertisement in a newspaper, seeking employment as a 
stenographer. In pursuance of the object he had in his mind, 
lie stated in the letter that he had two rooms ; that he desired 
a girl for the purposes of the business he was carrying on—tin- 
real estate business—and that they could live in those rooms.

IT is object, no doubt, was to get the girl there with the hope 
of making her his concubine.

54
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It is said that there was no completed attempt. It seems 
to us that it was .just the same as if he had gone to the girl and 
said in words what he wrote to her. There was the false pretence 
that lie had these rooms. And there was also the false pretence 
that he wanted her for an honest purpose.

It may be that an experienced person, reading the letter, 
would see that the proposition was an immoral one, but we 
know that then* are many young women who would not see it. 
and who would, unfortunately, assume that they were wanted 
for an honest purpose, and having been inveigled into the net 
set for them might be tempted and might fall.

It would In- practically to wipe out the provisions of the law 
if we were told that what was done by the prisoner did not con
stitute an offence.

The questions will lie answered against the prisoner and the 
conviction affirmed.

Conviction affirmed.
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MF.DCALF v. OSHAWA LANDS AND INVESTMENTS Ltd. ONT.
Ontario Snprniir Court ( Appellate IHiision). Iloipl, Hiililrll. 1/iihllrton.

ami l.f iteli. ,1.1. January 28, 11114.
s.c.
I1U 1

1. l*i i xiiiM« * S II If—2101—Misbkvkkskntatio.n—Action to m i vsiiu
CONTRACT.

A pinintill' in mi action to net a*i«lv a contract entered into on the 
strength of alleged niiftreprcftentation. nuiwt Ik- held atrietl.v to hi» 
pleading* a* to the faîne statement relied on.

Aitkai. by the plaintiff from the judgment of Winchester, 
Co.C.J.. dismissing an action for fraud and misrepresentation, 
brought in the County Court of the County of York. The 
plaintiff was ordered to pay the costs of the defendant company, 
but not of the defendant Newsom.

The plaintiff sought to set aside an agreement to purchase 
land and for the return of #504 paid by him to the defendant 
Newsom.

The appeal was dismissed.
K. ('oatxworth, K.C., for the plaintiff.
A". IV. liowill, K.C., for the defendant Newsom.
II. V. Macdonald, for the defendant company.

Statement

Ibivo, C.:—In eases of claims based on misrepresentations 
made to induce a contract, the plaintiff should be held strictly 
to his pleadings as to what, were the false statements he relied 
on. The Judge has not allowed an amendment to enlarge the 
allegations in the statement of claim.

Hut one point is relied on. apart from the exhibition of blue
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prints. Mini that is. that it was stated that the Canadian Pacifie 
Railway station was to he placed on the grounds at a point irnli 
rated thereon. The place was marked on the plan (blue print 
hy the plaint ill' in the office of the defendant company’s agent 
before his purchase, as the contemplated site of the station, but 
there was at that time no representation of fact that the station 
would he built thereon. All the persons interested supposed, 
and were given to infer from the actions of the Canadian Pacifie 
Railway Company, that the station would be on the Ritsou 
property, and Newsom was so told before lie dealt with the 
plaintiff, by a Canadian Pacific engineer.

I think that the Judge rightly concluded that the plaint ill* 
made inquiries and a general examination for himself, and was 
content to buy. and did not rely on the misrepresentations 
alleged in tin* pleadings.

The appeal should he dismissed with costs as to th" company, 
and no costs as to Newsom—who fomented litigation.

Mll>l>I.KTiiN, J. :—I agree.

Riddki.i., .1. (after setting out the facts):—I think, in view 
of the pleadings, of the letter before suit of the plaintiff, of the 
evidence, and of the Judge’s findings, we should hold that the 
statement made by Newsom to the plaintilf inducing the con
tract was that in substance set out in the pleadings, that the 
Canadian Pacifie Railway station was to he built on adjoining 
property. There is no finding (hut rather the reverse) that this 
was to be done at once—and I think it quite plain that, had 
tin* plaintiff not been informed that the station was not to he 
built upon the suggested site at all. he would not have attempted 
to break his contract.

A statement such as this—a statement of the existing inten
tion of a third party to do a certain act, may well he a state
ment of fact : Ilalshury's Laws of Kngland, vol. 20 p. 
see. 1021 ; !t> J v. (Ionion - 1889), 2J (j.H.I). JÔ4. at p. .‘160.

Hut. for the plaintiff to succeed, he must prove the falsity 
of the statement, and that he has wholly failed to do—the 
only evidence lie has is that up to a certain time the station had 
not l»een built, and that is wholly insufficient. Indeed, we un
told on the argument that the station is already built, or build 
ing. on the stated site.

Kveit if the n‘pn‘sentation had been that the Canadian 
Pacific Railway Company were at once to build the station, I 
do not think that the plaintiff should succeed. It is common 
knowledge that railway companies often move with great 
deliberation the Toronto I’liion Station has more than once 
been about to lie built, work to begin at once, without delay.
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etc.; and it may well In* that tlietv was an intention to Imild at 
mice, immediately, in Osliawa, whielt intention was changed 
lifter the plaintiff bought his lots.

I think that the appeal should be dismissed with costs as in 
the Court below—the defendant Newsom has brought this liti 
gution on himself by his own conduct.

Lkitcii, J. : I agree.
.!/>/)(.#// (liwiixxt </.
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DURIF v TORONTO R CO ONT.

Ontario Sii/H'ciiu Court i I /»/##•//«/«' IHrision |. Mulorl. C.J .l.'.r.. Ifiihlrll S.C’.
Nuthrrlanil. anil l.iitch, Ft’lirnary 0. UH I. |'.i| t

1. Sium K A II XV AYS IS III It—.13 ) —1)1 TV ON StT.IMl I'lllMlX UK MIIUII
ON OH XKAK ÏH.X» K.

It in tin* ilutv of a *1 reel ruilxviix company to run it- electric curs 
on city Mtrects limier muvIi control a ml nt Mitelt rate of *|M*e«l mill u«- 
(•oiii|iaiiieil hy stieli warning, that tin* mot or man will In* emihleil to 
lake reiiMomthle |im*aiitioiiM to ax’oid a eollinion when an emergency 
arises hy a vehicle necessarily turning upon the tracks in a crowded

2. IXKAXIH ( 6 III III —St IT IIY NI X I HIIKXD—Alltll Nil AT I III XI .
The hringing. hy an infant umler twenty one. of an action to re 

cover «lainages for personal injury without joining a next friend i- 
a mere irrcgularitx which may Is* etiml hy aihling a next frieml at 
the trial, when the eireiinistance of tin- original plaint ill' not being of 
age xvas then llrst ilisehiseil without ohjeetion having previously heen

j Itr ltrocl:lrlianl,\ ti ( h.D. 3.ÏH. refi-rreil to.|

Aitkai. by the defendnnts from tin* judgment of Meredith. St a lenient 
C.J.t'.l*., upon the answers of a jury to the questions submitted 
to them, in favour of the plaintiff for the recovery of $1,000 and 
costs, in an action for damages for injuries sustained by the 
plaintiff by being thrown from a waggon which lie was driving, 
by means of a collision with a ear of the defendants upon a 
public highway.

The appeal was dismissed.
/>. L. MiCarthu, K.C.. for the appellants.
/>. (>. (\tnurott, for the plaintiff, the respondent.

The judgment of the Court was delivered by Lkitcii, *1. :
. . . The accident took place a few minutes past five o’clock in 
the evening of the 3rd June. 1912. on the east side of Bathurst 
street, 125 feet north of Itnhinson street. The plaintiff was 
driving up Bathurst street at a slow trot. While turning out 
to pass a rig that was standing on the street close to the kerb 
on the permanent pavement, his attention was attracted for a
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moment three or lour seconds hy a hoy on roller skates trying 
to get on the hack of his waggon. It was the plaintiffs duty to 
see that the hoy was not hurt hy getting oil the waggon. While 
looking hack to keep the hoy from the hack of his waggon, tile 
plaintiffs horse and waggon got over on the car track. As soon 
as he turned his head and saw where he was. the plaintiff at 
once pulled his horse to the east to get off the car track a wav 
from the ear. The car was then from 1*0 to 225 feet -four or 
live ear lengths—up Bathurst street. There was nothing to pre
vent the mntorman from seeing the plaintiff the whole of that 
distance. The evidence is that lie must have seen him. The car 
was running down grade at a rate of fifteen or twenty miles an 
hour. The motorman never slackened speed, the car came right 
on. and ran three or four car lengths after it struck the plain 
tiff’s waggon. The gong was not sounded. The car struck the 
hind wheels of the waggon, smashed it. and threw the plaintiff 
about thirty foot, lie received two scalp wounds and a com
pound fracture of the leg.

The learned trial .fudge submitted the following questions to 
the jury, who returned the following answers:—

1 ) <tl Was any negligence on the part of the defendants the 
proximate cause of the plaintiff’s injury! A. Yes.

(2) (j. Or was any negligence of the plaintiff the proximate 
cause of it ? A. No.

(2) (J. Or was it caused by an accident for which neither 
party was hlamcahic?

(4) Q. If caused by the negligence of either party, what was 
the negligence, state fully; and, if more than one tiling, state 
fully? A. Not sufficient warning; the high rate of speed.

15) <tV If by the negligence of the defendants, then might 
the plaintiff, by the exercise of ordinary care, have avoided it? 
A. No. the company could have avoided it

(f>) (j. If so. how ; state fully ; and. if in more than one way. 
state all fully? A. There was no sufficient warning.

(7) Q. If the plaintiff could, by the exercise of reasonable or 
ordinary can», have avoided his injury, could the defendants 
also, after becoming aware of his danger, have prevented the 
accident, by exercising ordinary can»? A. Motorman could have 
avoided the accident, but the driver could not.

(8) Q. If so state fully how .’ A. By not ringing the gong in 
time.

i!t) <y If the defendants are liable to the plaintiff in damages 
for the injuries which lie sustained, what sum of money would 
be reasonable compensation, under all the circumstances of the 
ease, to be paid by them to him for the injuries which lie sus- 
tairicd? A. $1,500 damages.

On the jury's answers to the questions, the learned .lodge 
directed judgment to be entered for the plaintiff for *1.500
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damages with coats. The charge to the jury, which was very 
lucid, was not objected to. The jury expressly found negligence 
on the part of the defendants, and no contributory negligence 
on tie- part of the plaintiff. The negligence attributed to tin* 
defendants was, not giving sufficient warning by ringing the 
gong, and running at a high rate of speed. They further fourni 
that tin* defendants, hy the exercise of reasonable care, could 
have avoided tile accident, hut that the plaintiff could not. 
There was ample and undoubted evidence to justify the findings 
of the jury.

There is no law, under the circumstances of this ease, that 
absolve the defendants. The street ear has no right paramount 
to the ordinary vehicle. Both must travel on the street, and 
each must exercise its right to use the street with due regard 
to the rights of tin* other. The company should keep in mind 
the possibility of accident incident to vehicular traffic on n 
crowded street. While tin* vehicle has no right unreasonably 
to curtail or interfere with the operation of the ears in the 
streets, yet we know that vehicles drawn hy horses or 
hy other motive power meet with accidents, get on the tracks, 
and obstruct the cars. It is the duty of tin* company to run 
their ears under such control, and at such rate of speed, giving 
such warning, that when an emergency docs a rim» they will be 
enabled to do everything that reasonable men should do to avoid 
the accident.

During the trial, whilst the cross-examination «>1* the plaintiff 
was in progress, it was learned that the plaintiff was under tin- 
age of twenty-one years. Application was made by the plain
tiff's counsel to amend by adding the plaintiff's mother a party, 
as next friend. The mother appeared in Court, and, by a writ
ing duly signed, consented. The learned trial «Fudge allowed the 
amendment, and the trial proceeded.

It was urgnl on this appeal that the action was improperly 
constituted, that it should be dismissed, and that the plaintiff 
should commence <!• novo. We cannot give effect to such a 
contention. We think the learned trial «ludge pursued the 
proper practice. The bringing the action without a next friend, 
in view of the circumstances, was a mere irregularity. The 
plaintiff hud a good cause of action when the writ was issued. 
He brought it within the time the law allowed. The proceedings 
went on without question. The plaintiff’s age was not made an 
issue, was not submitted to the jury. It came out ineidentallv 
that he was under twenty-one. The irregularity was cured at 
the trial, rightfully, we think: h'lii/lit v. Ititllaml, 4 Ituss. 298; 
Hr HroikhUnk. 6 Ch.l). :I58.

We think that this appeal should be dismissed with costs.
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I. Damai.kn if III !•*—I4ti|—Ox kkni ixiaxu mai.k ok LAXii mu null»— 
I*B0M|HKU MJI'IVAUCXT Of 1‘KIOK IXVOMK.

I hi ilamagi1» for fra ml ami ilwvit in inducing I In- pluin
lilf to witliilraw money from an investment where it earned ten |ier 
rent, in order to make the land |*nreha>M* which was «et aside, the 
court may award in addition to the return of the |iiirehase money 
and the statutory interest thereon, the additional Income which the 
|daintitf had previously ohtaimil on it. where the defendant is shewn 
to have misrepresented that as large a return would Is- yielded la 
the land purchase as the plaintiff was previously receiving.

|Slttrkn \. Iloallrr. O.W.X. 121». varied: and see Houllrr \. Ntock*. 
Il» D.un. :mi. 17 < an. K.C.R. 440. |

Statement Aitkai. by th«* plaintiff from tin* order of Middleton, J..
upon appeal Ii.v the defendant and cross-appeal by the plaintiff 
from the report of the Local Master at Piéton upon a reference 
to assess damages.

If. McKtni, K.(and />. Inglix liront, for the plaintiff.
A. IV. Anfjlin, K.<\. and C. A. Mosx, for the defendant.

The judgment of the Court was delivered by
itojrd.c. Bovd, V. :—In a diltieult and unnsual ease, the Master has

fairly eonaidered and applied the law as to the items allowed by 
him. with one exception, i.#., the item of +7.500. This should be 
reduced to +2.000. representing the value of interest at five per 
cent, lost on the moneys paid by the plaintiff to Doulter. <.#*., as 
found by the Master, +1b.l0!l, which was withdrawn from Dritish 
Columbia, where it produced ten per cent. The repayment of the 
part of the price paid, with statutory interest at five per cent., 
does not satisfy the claim for damages which the plaintiff has for 
the fraudulent misrepresentations which induced him to with
draw the money from Dritish Columbia, lie was assured hv the 
defendant that the investment in the farm would yield at least 
ten per cent., and that is to he made good, on the rescission of 
the contract.

As to the allowance for occupation rent at +1,425 no appeal 
has lieen taken from it hv the plaintiff, and it has to stand, 
though it errs on the liberal side, for Stocks gets no allowance 
for his personal toil, and the farm from its run-down condition 
was worked at a loss.

The net result as to damages and occupation rent stands thus 
by this appeal :—
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Allow as damages : ONT.
Travelling expenses ................... $ 458.05 S. ('.
Outlay on factory ...................... 410.49 IWI1
Out lav on house ......................... 272.84 —
Injury by change of circumstances. 2,000.00
Losses in operating property.... 400.00 Bor 1.1 Kit

Deduct chattels ............. $ 323.23
*8,541.38 none.

Occupation rent ............  1,425.00 *1,748.25

Balance ................................ $1,793.13 payable
by the defendant.

To this extent the Master s report is to be modified.
We do not regard the occupation of the plaintiff as a volun

tary act ; lie was induced to go on the place by the misrepre
sentations of the defendant, and when lie found out the full ex
tent of the fraud he was in a quandary what to do—whether to 
stay on or to leave; arrangements for farm work had been entered 
upon, and lie could not expect to get another farm at that time 
of the year; he had a right to hold the place as a lien for his 
money. The defendant could have solved the difficulty by agree
ing to take back the farm and repay the money ; but this he re
fused till ultimately compelled to do so by the highest Court in 
the Dominion. The occupation of the plaintiff was also pre 
carious all the while, because at any time the defendant might 
have ended the strife and acknowledged that lie was wrong. 
Failing that, the plaintiff was driven to do the best lie could. 
The defendant has no reason to complain, nor is lie to be put 
in a I letter position than if he himself had occupied the land for 
the two seasons the plaintiff had it; in which case lie would have 
suffered approximately the same loss.

We have endeavoured to reach a fair conclusion as far as 
possible, and the case is not one in which “golden scales” should 
lie used in estimating what the defendant should pay for his 
tortious conduct.

As to the appeal and cross-appeal to Middleton, J., there 
should lie no costs to either party ; as to this appeal, the defend
ant should pay the costs.

Appeal allowed in part.
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ONT. PASKWAN V. TORONTO POWER CO.

S. c.
1014

Ontario Sa fin uir Court 1 Appel lu le IHrision), Ito/iil. Iliihhll. \liihllrlun.
ami l.citch, •/,/. Frhruartj 1014.

1. Maktkb ami sekvaxt (111 A4—70)—Defective mavhixeky—Ixuiky 
TO KMI'I.OYKK—COMMON I.AXV I.ÎABII.ITY.

A ma»ter knowingly lining a defective piece of inacliinery wliicli 
could have Im-cii rendered safe by means of a simple and easily under 
stood automatic mechanical device (ex. i//\. a circuit breaker or cut 
out to stop the rotation of the drum of n hoisting apparatus operated 
by electricity before it could take up too much of the cable) renders 
himself liable in damages for injurie' caused his workmen through

Slaloment Appeal h.v the defendants from the judgment of Kelly. •!.. 
upon the findings of » jury, in tin action by the widow of John
I‘ask wan. who was killed while working for the defendants at 
their power-house, to recover damages for his death.

The appeal was dismissed.

/>. !.. McCarthy, K.C., for the appellants.
7’. .V. l'in Ian, and (). II. Kin<i, for the plaintiff, the respond

ent.

Middleton, J. Middleton, J. : The action was brought by the widow of the 
late John 1‘askwan. who was killed at the power-house of the 
defendant company on the 8th February, 1913, to recover dam
ages at common law. and. in the alternative, under the Work
men’s Compensation for Injuries Act, for his death.

the appeal as launched covers wider ground, upon 
the argument it was confined to the discussion of the question 
whether liability at common law had been shewn.

1‘askwan was employed as a rigger in the house over the fore
bay of the power company’s works at Niagara Falls. A travel 
ling crane is there erected. This crane travels from end to end 
of the house. The hoisting apparatus travels across the house at 
right angles. From the crane are suspended two hooks, the 
larger of which is capable of lifting fifty tons, and moves com
paratively slowly ; the smaller is capable of raising ten tons, 
and moves with greater rapidity. These hooks are hoisted by 
steel cables wound upon drums.

On the day of the accident in question, 1‘askwan was working 
at some stop-logs, placed at the entrance to the penstocks in 
the forehay. He and other men had placed cables around these 
stop-logs, when tile crane was signalled, and came from the other 
end of the premises for the purpose of hoisting them. The 
foreman signalled his desire to use the larger hook. This was 
accordingly lowered, and the smaller hook was hoisted so as 
to get it out of the way. The crane was operated by a man in a

57
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cage suspended hvlow it. where lie would have a elear and un
trammelled view, not only of the crane itself, Imt of the oper
ations being carried on. The hoisting apparatus was some 
thirty-five feet from the floor of the building.

Owing to the negligence of the man in charge, lie failed to 
stop the winding up of the cable raising the smaller hook, with 
the result that it. was carried up to the drum, and, being unable 
to pass through, such strain was placed upon the cable that it 
broke, and the lunik fell, striking 1'askwan on the head, and kill 
ing him instantly.

The jury, in answer to questions submitted, has found, in 
addition to negligence on the part of the man in charge of the 
crane, negligence on the part of the company, as the master- 
mechanic had failed to install proper safety appliances. They 
assess tin- damages under the Workmen’s Compensation for In 
juries Act at ♦3,000 and at common law at ♦6,000.

Having regard to the evidence given at the trial, the mean 
ing of this answer is plain. It was contended that a safety 
device could readily have been installed which would have 
stopped the rotation of the hoisting drum la-fore the hook 
reached such a position as to place an undue strain upon the 
cable. Tin- drum was operated by an electric current, and the 
device suggested was a cut-out mechanism by which the circuit 
would be broken as soon as the cable was wound upon the drum 
to the extent lu-eessary to bring tin* hook to the desired height : 
thus automatically bringing the machinery to rest in precisely 
the same way as it would have been stopped by the man in the 
cage by the operation of the controller under his charge. The 
controller, it must be borne in mind, is nothing more nor less 
than a circuit-breaker operated by hand.

In answer to this, the company allege that some two years 
ago a precisely similar accident happened. Their engineers 
were then instructed to look into the desirability of the sug
gested safety device. It was stated that extensive investigation 
was then made, ami in the result it was found that the device 
suggested was uncertain in its operation, and undesirable, as it 
removed from tin- operator the sense of responsibility which 
rested upon him when there was no such device in use. and that 
with tin device accidents would more frequently happen than 
when the machinery was not so equipped.

I"pon tin- hearing of the appeal I was very much impressed 
by Mr. McCarthy's argument; but a perusal of tin- evidence has 
satisfied me that, even assuming the legal validity of the con
tention. the facts upon which it is based arc not so clearly estab
lished as to justify taking the case from the jury. I may even 
go further, as a very careful, perusal of the evidence has autis
tic Î me that the jury came to the right conclusion when they
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thought, as they evidently did, that this defence was not made 
out on the evidence, as there is no difficulty in adopting a simple 
mechanical device by which the circuit must inevitably In* 
broken when the hook reaches a certain height.

It was said on argument that this would not bring the hoist 
ing drum to res* but that it might spin on and by its own 
momentum bring about the disaster attempted to be guarded 
against. But, when it appears, as it does here, that the machine 
is operated by a controller, which, as already stated, is nothing 
but a circuit-breaker, and that, upon the opening of the circuit, 
the brakes are applied, it is quite obvious flint the contention is 
nothing but a subterfuge. One of i.ie witnesses suggests that 
the device would lie dangerous, because when once open it 
need to be closed by hand, and this might not he done, thus 
destroying the protection. But any one .? merely an
elementary knowledge of mechanics can see that it would be 
perfectly simple to have a device which would be automatically 
made ready for action as soon as the hook was again lowered.

It was shewn, and not contradicted, that devices of this kind 
have been successfully " * and are in use upon precisely
similar buildings. All this shews that the case could not have 
been from the jury, and we cannot interfere with the
jury’s findings.

The appeal must lie dismissed with costs.

Boyd, ('.. and Iæitcii, J., agreed.

Riddell, J. :—This is not the case of employers, in view of an 
accident, having taken reasonable care to investigate the proper 
means to prevent the recurrence of n *r; and being informed 
by authority, apparently competent, that the existing system was 
the best which could be installed.

Nor is it the case of witnesses called for the plaintiff' admit
ting that opinions might well differ as to the scheme suggested 
by them being better than that adopted by tin* defendants.

Nor is it the case of machinery being bought of a reputable 
firm and used without any notice or knowledge of defect.

There is nothing more in this ease, as 1 view it, than a de
fective piece of machinery, which, certain witnesses swear, may 
be perfected and rendered safe by a si and easily under
stood device ; and the defendants’ witnesses disputing the effici
ency of such device. I sec nothing that a jury should not be 

to pass upon.
I agree that the appeal should be dismissed, and with costs.

Appeal dismissed.
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EASTERN CONSTRUCTION CO v. NATIONAL TRUST CO.
NATIONAL TRUST CO v. MILLER

(Decision No. 2.)
J ml fci" I Com in it 1er of Un 1‘rivfi Council. I.onl \tkiiMon. I.nnl Mou I ton. 

nml l.unl Corker of \\ ilihlhiiilon. October 21. HU3.
I Trover (I II—2ilI —Bailee** action—Bailor oivi.no title to tiii;

WRONGDOER.
If before action In-ought by a bailee of goods against the party who 

has wrongfully taken them out of his |mssesaion, the bailor to whom 
such bailee wonbl bave to account has clothed the wrongdoer with 
the ownership of the goods, the bailee cannot recover from the wrong
doer. thus converted into the true owner, the full value of the goods 
no more than lie could recover their full value from the bailor himself. 

2. Bailment i < II—10)—lln.ins ok bailee aoainht wrongdoer koh con
YEBHIOX.

As against a wrongdoer, possession is title and a bailee of gisais 
may recover the full value thereof if they are wrongfully taken out 
of his possession ; the amount recovered must Is* accounted for to the 
liailor who likewise may sue instead of the liai lee. the first recovery of 
damages o|a*rating in full satisfaction.

I The Winkfiehl, | 10021 I*. 42. approved : Ulrmroml v. /'Ai/ifu, 110041 
A.V. 40*i. referred to.]

.1. Pleading (Il X—112)—Amendment*—New calme or action.
Where the plaintitr at the trial to amend his pleadings so

as to add a claim in detinue to an action of trespass and the ease 
pris'cislcd without the matter of amendment being decided, but evid
ence directed to tbc detinue claim and to its answer was taken, the 
plaint ills who thereafter rely ii|sui their pleading ls*ing considered as 
amended and are so treated will not Is* heard to object to the defence 
ls*ing also taken ns having ls*en amended by the insettion of a plea 
setting up a claim under a jim terlii to which the evidence was directed 
but which was not pleaded to the original claim of trespass as it would 
have been no answer thereto.

4. Tim her (II—12)—Reservation in Crown «rant—Trespass and con 
vernation—Acceptance or amends by Crown.

A grantee of a mining location under a Crown patent made subject 
to the reservation to the Crown of standing pine tr.s*s but with cer
tain privileges of cutting for line in mining and other operations on 
the land under the Mines Act Mhit.l. cannot recover in trover or de
tinue for pine timls-r cut by a trespasser if the Crown holding the 
right of property in the timls*r has accepted payment from the très 
passer, or from the |arsons under contract with whom the cutting 
was done by him. of limiter dues in res|a*ct thereof and lias consented 
to the appropriation of the titular bv him or them to their own 
purposes as owners of same.

| Xational Trout Co. v. Miller. 3 D.L.II. 60, 411 Can. S.C.R. 43. re
versed.)

.*». Principal and aiient (111 D—26) — Ratification «njnmtititixg

To constitute an agency by ratification it is essential that the agent 
in doing the act to la* ratified shall not Is* acting for himself but 
should intend to bind a principal actually named or ascertainable.

|Keighley v. Durant. [1001] A.C. 240. applied.]
•I. Principal and agent (I II D—26)—Agency by ratification—Addi

tive act* with knowledge.
An agency by ratification must Is* evidenced by clear adoptive acts 

which must Is* accompanied by full knowhslge of .ill the essential 
facts.
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Appeal by defendants the Eastern Construction Co., Ltd., 
from the judgment of the Supreme Court of Canada, National 
Trust Co. v. Miller, 8 D.L.R. 119, 41» Can. S.C.R. 45, whereby the 
judgment of the Ontario Court of Appeal was reversed.

The appeal was allowed.
The judgment of the Hoard was delivered by
Lord Atkinson :—The respondent company, the National 

Trust Co., for convenience styled the National Co., brought 
jointly with «John Shilton and William 11 oil away Wall bridge, on 
•lune 21». 1909. an action against the appellant company, tin- 
Eastern Construction Co., for convenience styled the Construc
tion Co.. William Miller and William Dimmic Dickson, to re
cover damages for trespassing on their land, cutting down and 
carrying a way certain pine and tamarack trees growing there
on, and injuring the land. The precise relief claimed was < 1 
damages for the trespasses and wrongs complained of; (2) the 
costs of the action : (8) an injunction restraining the defendants 
from a repetition of the acts complained of: and (4) further re
lief.

The respondents, Thcrcsc Schmidt and John Shilton, brought 
a similar action against the same defendants to recover damages 
for similar trespasses and wrongful acts alleged to have been 
committed on their lands, claiming similar relief.

A third party action was instituted by notice by Miller and 
Dickson against the construction company, claiming to be in
demnified. He fore the trial a notice was served by the plaintiffs 
in both of the two main actions to the effect that an application 
would he made at the trial to the presiding Judge to amend the 
statements of claim hy alleging that the defendants after felling 
this timber manufactured it into ties or railway sleepers, and 
wrongfully converted those ties to their own use. Some dis 
mission took place at the commencement of the trial as to the 
propriety of making this amendment. No serions objection ap
pears to have been taken to it by defendants, but the matter 
was deferred, and no such amendment was, in fact, ever made.

The actions were tried before Mr. Justice ('lute without 
a jury on the pleadings as they stood, and as the evidence in the 
two main actions was practically identical, and the relief prayed 
for in the third party action, in a great degree, consequential 
upon the findings in the others, all three were tried together, 
and resulted in judgment being recovered in the lirst action 
against the defendants for the sum of $8.157, and in the second 
for the sum of $1,058, with costs in each case, and in the third 
action being dismissed ; but it having appeared during the course 
of the proceedings that the Construction Co. were indebted to 
Miller and Dickson in two sums of $1,259.28 and $029.65, it was

iL
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directed that tin* first of these sums should In* paid into Court 
ill tin* first action, and tin* second in the second action in satis
faction pro tan to of the sums recovered in these actions re
spectively.

The trial Judge found on other issues of fact to he here
after referred to.

The defendants appealed in both cases to the Court of Ap
peal of Ontario.

That Court, by its judgment and order dated April 1. 1911, 
reversed, with some modifications to be hereafter mentioned, the 
judgments and orders made by the trial Judge in both eases.

On appeal by the plaintiffs in both suits to the Supreme 
Court of Canada, that Court, by its orders of March 21, 1912. 
reversed the decision of the Court of Appeal of Ontario, and 
held that the two sets of defendants, the Construction Co. and 
Miller and Dickson, were equally liable to the respective plain
tiffs for the sums awarded against them by the trial Judge in 
each ease for damages, not, however, on the statement of claim 
as it originally stood, nor yet as it was proposed to be amended, 
hut in detinue in respect of certain pine and tamarack timber 
cut and removed by Miller and Dickson from the mining loca
tions of the respective plaintiffs. |.Vational Trust Co. v. Miller, 
•'I D.L.R. 69, 41» Can. S.C.H. 45.| From these two judgments, 
the two «. now consolidated, have by special leave been
brought to this Hoard. The facts so far as material for the de
cision of this ease are as follows :—

By patent No. 3212. the Crown granted to Herbert 
Carlyle Hammond, William llol la way Wad I bridge and John 
Shilton, all of the city of Toronto, the fn* simple of a 
certain parcel of land, described as mining locations, situated 
south of Vermilion river, and north of Minnictakic Lake, in the 
Rainy River district, to hold to them in undivided thirds, sub
ject, however, amongst other things, “to all the reservations, 
provisos, and conditions of the Mines Act,” R.S.O. 1897, ch. 
3t>, and saving and excepting the reservations and exceptions 
contained in sec. 39 of the said statute, namely, all pine trees 
standing or being on the said lands as by said section provided.

By a lease from the Crown bearing date May 11, 1903, styled 
a mining lease, certain tracts of land therein described, com
posed of four so-called mining locations, each containing 40 
acres, situate south of the same river and north of the Minnic
takic Lake, were demised to one Carl Schmidt, his executors and 
assigns, to hold for a period of ten years, with all mines and 
minerals, on or under the same, together with all easements, ad
vantages and appurtenances, for the purpose of mining upon 
and under the said lands, at the yearly rent thereby reserved. 
The lease contained several covenants, eonditions and réserva-
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lions which, with one exception, are immaterial for the purpose 
of these appeals. That exception was to the effect that the lease 
was subject to all the provisions of the Mines Act and any 
amendments thereof which have been or should be made, and 
that all pine trees standing or being on the lands were, as pro
vided by sees. 39 and 40 of the Mines Act. reserved to the Crown.

No mines have ever been sunk on the lands granted or de
mised. and no portion of them has been cleared for cultivation. 
Knough work has simply been done in each location to save tin- 
grant and lease respectively from forfeiture.

The lessee. Carl Schmidt, died, and the plaintiffs. There»* 
Schmidt and John Shilton are his administratrix and adminis
trator respectively. Herbert Hammond also died and the Na
tional Co. is his executor.

Sections 39 and 40 of the Mines Act. R.8.O. 1897, eh. 36, 
run as follows:—

311. (It The |intent* for nil Crown land* sold or grunted uh ininiu.' 
lands shall contain n reservation of all pine tree* standing or In-ing on 
the lands, which pine trees shall continue to lie the property of Her Maj 
esty, and any person holding a license to cut tinds-r or saw logs on such 
lands may at all times during the continuance of the license enter upon 
the lands and cut and remove such trees and make all necessary roads for 
that purpose.

12) The patentees or those claiming under them (except patentee* of 
mining rights hereinafter mentioned) may cut and use such trees as max 
Is- necessary for the purpose of building, fencing, and fuel, on the land so 
patented, or for any other purpose essential to the working of the mines 
thereon, and may also cut and dispose of all trees required to Is- removed 
in actually clearing the land for cultivation.

31 No pine trees except for the said necessary building, fencing and 
fuel or other pur|m*es essential t>> the working of the mine, shall lie cut 
lieyond the limit of such actual clearing: and all pine trees so cut and dis 
|Mi*cd of. except for the said necessary building, fencing and fuel, or other 
purpose* aforesaid, shall Is* subject to the payment of the same dues as are 
at the time payable by the holders of license* to cut timlier or saw logs.

10. The preceding section shall apply to all leases issued under this 
Act. other than lenses of mining rights hereinafter mentioned, with the 
following limitations and variations, that i* to say :—

i | i No pine tree* shall Is- iisihI for fuel other than dry pine trees, and 
(except for domestic or household pur|H>se*) only after the sanction of 
the timlier licensee or the Department of Crown lauids is obtained.

The Crown, by permit dated October 12, 1908, granted per
mission to the Construction Co. to cut from thence to April 30. 
1909. subject to withdrawal if deemed expedient, 200,000 ties 
or timber railway sleepers on certain lands therein described 
lying to the north of the Vermilion river, and also permission 
to remove them when cut, paying to the Crown therefor dues or 
charges at the rate of 10c. per tie. with a proviso that no timber 
below 8 inches in diameter was to be cut.
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Oil December 31, 1908, tin- Construction Co. entered into a 
contract with Miller ami Dickson who carry on, in partnership, 
in the town of Dort Arthur, the business of cutters ami manu 
facturera of railway ties, to cut from off a certain defined area, 
portion of the lands described in this permit, timber to be manu 
factured into railway ties. A copy of this contract is printed 
at, page lfif> of the Record.

Previous to making this contract the Construction Co. had 
entered into a contract with the firm of (>'Drieu. Fowler, and 
McDougall Brothers, railway contractors, to supply them at a 
commission with ties to hv so manufactured.

Cnder the company’s permit. Miller and Dickson commenced 
early in January, 1909, to fell and manufacture into ties timber 
of the size specified, grown on the land mentioned in their 
contract, and when manufactured to haul them oil' the land 
They continued to do this up to the beginning of the following 
month. They then, on their own initiative, and without the 
authority or knowledge of the Construction Co. crossed over to 
the south of the Vermilion river, ami from thence till the 24th 
of that month felled upon certain Crown lands, and also upon 
the lands of both the plaintiffs, certain pine and tamarack trees, 
manufactured them where they fell into ties, and hauled the ties 
when manufactured from out of tin- wood or forest where they 
were lying. Only a few remained on tin- lands of the plaintiffs 
after February 24. 1909. When hauled out the ties were de
livered, on behalf of the Construction Co. to the railway con
tractors by the side of the portion or branch of the transcon
tinental railway the latter were in the course of constructing. 
The tics were then counted and stamped by the employees of 
the railway, ami piled up with others brought from elsewhere. 
On that day, February 24. 1909, Messrs. Shilton. Wall bridge & 
Co., the legal advisers of the plaintiffs, wrote to Dickson and 
Miller a letter complaining of these undoubted trespasses on 
tile land of their clients.

On the same day, one J. I). C. Smith. Crown timber ranger, 
acting under the instructions of Mr. William Margach, Crown 
timber agent for the Rainy River district, wrote to Messrs. Dick
son and Miller a letter informing them that the permit issued to 
the Construction Co. did not authorize the cutting of timber 
south or east of the Vermilion river, and required them to de
sist from cutting it.

On tlm same day, also, Dickson and Miller sent to Mr. Mar
gach an application for a permit to make 15,000 tics on terri
tory lying east of Vermilion river and on the O.T.P. block No. 
9, south of Pelican Lake. This application was ultimately re
fused. Mr. Margach visited the lands, in company with Smith, 
and. as it clearly appears from his cross-examination 1 Record,
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pp. 150, 151), whs on the 2(>th of February, fully informed tlmt 
Dickson and Miller hud not only cut timber on the Crown lands, 
hut had also cut it on the locations of the plaintiffs, lie wrote to 
the Construction Co. the following letter :—■

Kenora, (1th March. I non. 
Kimtvni (nuntraction Co., Fort William. Oat.

Dear Sirs.—Your contractors. Dickson and Miller, applied for a per 
mit to cat timber south of Vermilion river. living territory lying to the 
south of your permit. Dickson and Miller cat quite a quantity of jack 
pine and tamarack, and when I visited their camp I stopped them cut
ting: they then made application for a permit, hut the Department has 
refused the permit. You will please see that they do no more cutting. 
They are at liberty to remove what they have cut and make a separate 
return of it.

Yours truly,
Wm. Maruacii.

He stated in his evidence that the Government made no 
claim against Miller and Dickson in respect of the timber cut 
either on the Crown lands or on the * ions, hut that the Gov
ernment did make a claim against the Construction Co. for the 
ordinary dues in respect of all the timber so cut.

At page 149 of the Record he said he made the return to 
the Government of the amount of timber cut by Dickson and 
Miller, both on the Crown and on the milling locations,
that upon this return the accounts against the Construction Co. 
were made up in Toronto and sent to him for collection, and 
that the ordinary dues alone were demanded.

This letter of the (>th of March was the first intimation the 
Construction Co. received of the trespasses committed hv Miller 
and Dickson, and it is. in their Lordships’ view, perfectly clear 
that the Crown by that letter consented to the appropriation by 
the company for their own purposes of all the ties so cut and 
manufactured on the two mining locations of the plaintiffs.

The i of claim contained a paragraph to the effect
that it was the intention of each of the plaintiffs to open, work, 
and develop mines on these locations, that the timber cut was 
necessary for use in these mining operations, and that by the 
cutting and removing of it the locations were depreciated in 
value.

In reference to this paragraph, the learned trial Judge 
found as a fact, that the timber growing on each of the min
ing locations of the plaintiffs before the trespasses complained 
of were committed, would not have been sufficient for the re
quirements of any mines, properly so called, which might then- 
after he made and worked upon the respective locations, and 
that the timber would he more valuable for the purposes of the 
mines than for ties. The loss alleged to he thus sustained by 
the plaintiffs was apparently taken into account in measuring 
the damages awarded for trespass.
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The learned Judge stated the grounds upon which lie held 
the Construction Co. liable for these damages in the following 
passage of his judgment

I think Millvr nml Divksim errnttunl tlx* lim- ami «*nt those tips, and that 
that cutting wan afterwards brought to the attention of the Eastern ('on 
struct ion Co., and they deliberately received and accepted tlmae ties from 
their contractors, and paid part upon them, and sold them and received 
the payment therefor, and I can draw no distinction lietween their lia 
hility therefor and the liability of Miller and Dickson for the trespasses 
that have lieen committed.

The construction lie put upon the With and 40th sections of 
the Mines Aet. coupled with the contents of the patent grant 
and lease is stated in the following passage of his judgment :

The meaning of the statute is that, while the property remained in 
the Crown, so that if this timber was in fact required for mining purpose- 
or for building purposes, or for other uses to which the patentee or lessee 
had a right to apply the timber, that then the Crown, in ease the timlx-r 
were taken oil" the place, either under a permit by the Crown or sold l>\ 
the authority of the patentee, would have no diflienlty in recovering tin- 
proper dues for the timber.

Mr. Kwart, who appeared for the respondents, did not de
fend the judgment appealed from as a judgment in detinue, 
lie urged that the decision was right hut the grounds on which 
it was based were erroneous, and contended that it was open 
to him to insist that the decision of the trial Judge was right 
and should have been upheld by the Supreme Court of Canada, 
either on the pleadings as they stood, or as amended in the way 
proposed in the notice of the 17th of June already referred to, 
and should now he upheld by their Lordships. It is better for 
the purpose of this appeal to assume that the pleadings were 
amended in the manner proposed.

Cnder these circumstances the primary question for eon- 
sideration appears to their Lordships to hr the nature and ex
tent of the right of the Crown to the pine trees growing, or to 
grow on the mining locations of the plaint ills under the patent 
and lease respectively granted to them. When one turns to the 
.'19th and 40th sections of the Mines Act, one finds that by sub
set*. 1 of the first section, made applicable to leases by the second 
section, it is otiressly enacted that patents for all Crown lands 
sold or granted shall contain a reservation of all pine trees 
standing or being thereon, and that these pine trees shall con
tinue to Ik* the property of Her Majesty. Mr. Justice Duff, in 
his able and convincing judgment, cited t! e three following 
eases, namely, lit rial*• ndcn'x case, 4 Coke 62, in which it was 
held that if trees be excepted in a feoffment to a man and his 
heirs, the trees in property are divided from the land, though 
in fact they remain annexed to it. and that if one should cut 
them down and carry them away it would not be felony. See-
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oinll.v. I,ifun I’m ini hi*. 11 Coke 466, in which it whh decided, 
amongst other thingH, that where a least* is made of land for a 
term of years, the lessee has hut a special interest in the trees, 
as to “have the must and fruit of the trees and shade for his 
cattle, etc., hut that the inheritance of the trees was in the 
lessor: and thirdly. Hai/mond v. Fitch, 2 C.M. & R. 588, in 
which it was decided that a covenant hy the lessee not to eut 
timber excepted from the demise was collateral and did not run 
with the land, no more than a covenant not to cut tm*s
on land of the lessor other than that demised.

It appears to their Lordships that, according to the only 
construction of which these instruments are reasonably sus
ceptible. the property in the pine trees growing on these loca
tions remained in the Crown. Indeed, this point was scarcely 
contested by Mr. Ewart. He did contend, however, that the 
proprietary right of the Crown was limited in two directions, 
first, by the provisions of sec. 2 of the Crown Timber Act. R.8.O. 
18!)7. ch. .'12. passed in the same session of Parliament as the 
Mines Act: and. secondly, hy the provisions of the latter Act 
itself, conferring, as they do, on the patentee and lessee respec
tively. the right to cut timber for mines, etc., and amounting 
when coupled with the finding of the trial Judge as to the bare 
sufficiency of the supply for these last-named purposes, to a 
prohibition against the giving hy the Crown of any license or 
authority to cut for other purposes any of the pine trees grow 
ing on these locations. As to the first point, this section of the 
Timber Act plainly applies only to licenses about to be granted 
to cut timlier on land which arc not at that time the subject of 
a grant to anyone, but which an* in the possession of the Crown. 
As to the second, it may well Is* that, having regard to the find
ing of the learned trial Judge, if licenses were granted by the 
Crown to cut this timlier, the patentee or lessee, as the ease 
might In*, might have a right to recover by petition of right from 
the Crown damages in the respect of the injury thus done to 
their respective mining locations. It is not neci*ssary in this 
case to decide that point. Hut even if the effect on the rights 
and powers of the Crown were such as it is contended for. it is 
a wholly different proposition that the property in the pine 
trei*s when felled even by a trespasser would not Is-long to the 
Crown.

In the opinion of their Lordships, it is perfectly clear that 
the pine trees when felled were, in this case, the property of 
the Crown. It may well In* doubted if in truth and fact the 
timlier felled ever passed out of the p<issession of the servants 
of Miller and Dickson into that of the plaintiffs. Taking the 
view, however, of the facts most favourable to the plaintiffs, 
namely, that it did so pass, the plaintiffs could only have had

2
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po—Minion of it us tin* bailees of the Crown. No «loulit in thot 
position of things, if nothing more had occurred, they would 
11 a Vi* been entitled to have recovered from Miller and Dickson, 
and possibly from the Construction Company, the full value of 
the timber felled, an well as any special damage they might them
selves have sustained hy reason of being deprived of the posses
sion of the felled trees, not because they hail ill truth and fact 
any proprietary rights in. or title to the property in the trees or 
in the ties into which they were manufactured, hut because, 
to use the words of Lord Campbell, in .It/frits v. (Inal Wixhni 
It. Co., ô K. & B. 802, p. 806, as “against a wrong-doer, posses- 
sion is title.”

That is no new doctrine. It was decided in 17!Mi in Armor a 
v. Ddamirir, 1 Strange 5flT>:

That tliv limier of a jewel though lie i|oe« not In *il«li limling acquire 
an absolute property or owm-rMliip. yet lie haw midi a pro|a-rly a* will 
••liable him to keep it again*! all bill the rightful owner, ami consequentl\ 
may maiiitnin trover.

Thai principle was affirmed as applicable to a bailee by the 
ease of Thi IV i oh fit hi, |1902| 1*. 42. Itotli this case and the 
ease of JiffriiA v. (Srvat Wrxtrrn It. Co., were approved of by 
Lord Davey in giving the judgment of the .Judicial Committee 
of the I’rivy Council in IIInnroml Lumlnr Co. v. I'hihpx,
1100|| A.C. 40.V410, mid it must In* now taken as conclusively 
established, lint it xvould lie against all notions of justice lliat 
the bailee who recovers the full value of the goods wrongfully 
taken out of his possession, should be able to retain it for him
self. The goods were not his. they la-longed to the bailor. The 
money recovered under the judgment represents, and is sub
stituted for the goods themselves. To allow the bailee to keep 
for himself would he to compensate him in damages for a loss 
lie has never suffered; and, accordingly, it was decided in 
Turnfr v. Ilarthaxlh. 11 C.II.N.S. 682, and approved of in the 
judgment in the Winhfirhl case, that the bailee who. in such 
circumstances, recovers the full value of the goods must ac
count to the bailor for the sum recovered. In Aichollg v. Bax- 
lonl, 2 C M & |{., at p. 660, Parke. IV. said, no doubt the bailor 
may recover as well as the bailee, “and whichever first obtains 
damages is a full satisfaction.”

These Is-ing the rights ami obligations of the bailee, it is 
obvious that if. before action brought by him against the wrong
doer, the bailor has clothed that wrongdoer with the ownership 
of the goods, the bailee cannot recover from the wrongdoer, thus 
converted into the true owner, the full value of the goods, no 
more than In- could recover their full value from the bailor him
self. In such an action the defendant would not he setting 
up a jus trrtii, hut. as donee or assignee of the hrtiux, a jus xiii.
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Lord ColliiiH, the Master of the Kolia, as lit* then was. was care
ful to point out this qualification of the bailee's rights in his 
judgment in the Wink field case. At p. f>4 he says:

It HIH-RIH til lilt1 lllllt, lilt* |MI*ifio|| lllllt |MIM«VH>«ill|| |s y.iml liyilill»! II

r. ntnl Hint tin* latter cannot net up it jiin tntii mile** In- claim* 
timlcr it in well e*tuhli«lieil in our law,

but the appellants in the present ease contend that they claim 
under the jiM tertii. If that contention be sustained there is an 
end to the plaintiffs' right to recover in trover or detinue. It 
was insisted bv Mr. Kwart that this point is not raised in the 
defence. This is a strange objection to make since the statement 
of claim as it stood at the trial did not contain any claim in 
trover or detinue. It was framed solely in trespass, to which a 
plea that the plaintiffs were only bailees of the felled timber, 
and that before action brought, the Construction Co. had ac
quired from the bailor, by donation or assignment, the full 
ownership of ami property in the timber would have been no 
answer whatever. The proper time to put in such a defence 
was when the statement of claim was amended by the addition 
of a claim in trover or detinue. The matter was fully dealt 
with at the trial. A large body of evidence was given on the 
very point, necessarily on the assumption that the statement of 
claim had been amended as required by the notice of June 7. 
1910. It seems rather unreasonable upon the part of respon
dents, while they contend that the statement of claim should be 
taken as amended in the manner proposed, to insist that tilt- 
statement of defence should not be taken as having been amend 
ed, by the insertion of a plea to new cause of action, to which in 
effect, at the trial, much of the evidence was directed. Their 
Lordships do not think there is anything in this point.

Next it is contended that the letter of March fi, 1909, from 
Mr. Margach to the Construction Co. upon which this question 
turns, did not refer to the timber cut on the plaintiffs' bn 
further, that Margach had no authority to write it. and. lastly, 
that his action was not ai d by the officers of state
on behalf of the Crown whose agent the writer was, and on be
half of whom lie obviously professed to act. The writer was 
examined at the trial and deposed that he wan and had for 21 
years been in the employ of the (lovernment of Ontario as 
Crown timber agent for the Rainy River district, then called 
the Kenora district; that his duties were to exercise a general 
supervision over “ ring" operations throughout his dis
trict; that on instructions from the department, i.r., the gov
ernment department, he issues permits; that lie first heard of 
the trespass complained of on February 22, 1909; that he was 
going on a tour of inspection with a Crown timber ranger named 
James Smith; that he came upon the ground ami saw the men
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of Dickson and Miller cutting on the south side of the river; 
that he advised Smith that on his return from his heat (they 
were going eastward at the time) he should inform tin- person 
in charge of the works that they had no right to cut timber 
where they were cutting it; but might remove what they had 
cut; that a very short time after (fixed on cross-examination 
as the 2<>th of February) lie knew that Miller and Dickson's 
men had cut timber on plaintiffs’ locations; that lie communi
cated by letter with his department on the subject; that his 
duty is to make the returns to the department in Toronto id' 
the timber cut; that the accounts in respect of the dues are pre
pared by the department on this return and forwarded to him 
for collection; and that lie Inul nothing to do with the question 
whether the Construction Co. should he charged, as in fact they 
were, only 10 cents per tie for the ties cut, the ordinary rate, 
and that lie made no recommendation to that effect, lie pro
duced the accounts received from the department dealing with 
this matter, in which the number of tics cut on the mining loca
tions of the plaintiffs is specifically set out and charged for, 
and payments for which, by cheque payable to the lion. Treas
urer of the Province of Ontario is, by his letter dated November 
13, 1909, addressed from the Ontario Crown Timber Agency. 
Kenora. specifically demanded.

Smith, the timber ranger, was also examined, lie proved 
that lie was in the employ of the Ontario Government; that his 
duties were to visit all operations in the timber land throughout 
his district ; to advise as to anything done without permission and 
put a stop to it; that he visited the mining locations on Febru
ary 24, 1909; saw timber there that had been cut, and was being 
cut by Dickson and Miller's men; saw Mr. Dickson, told him 
that tin* permit given to the Construction Co. did not extend to 
this territory, that lie had no right to cut there, and would have 
to stop doing so, and gave to him the written notice marked 
exhibit 10. That in the following September he. accompanied 
by a Mr. McKenzie, visited these mining locations; took down 
in his hook the particulars of the timber cut on them, as best lie 
could; compiled from this and forwarded to his department a 
return of the timber ties cut. and which lie believed to he ac
curate. A copy of this return was received in evidence and 
marked No. 11. It shewed in detail that the amounts cut on .1. 
Shilton’s location were in all 9.920, and. on Schmidt’s location, 
3.009.

This return was obviously used hv the department in On
tario in framing the account, the payment of which was de
manded from the construction company bv Margaeh in his letter 
of Novemlier 13. 1909. It appears to their Lordships that, upon 
this evidence, it is clear to demonstration that Margaeh’s let-
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tvr of March 6, 1909, referred to the timber cut on the plaintiffs' 
locations, and that the proper department of the Ontario Gov
ernment, charged, on behalf of the Crown, with the duty of the 
granting of permits, the exercise of lumber rights under them, 
and the general supervision and administration of such affairs, 
either expressly authorized beforehand, the writing of this let
ter by their accredited officer purporting to act in his official 
capacity on their behalf, or adopted and acted upon it in every 
respect. The legal result is this, that no demand having been 
made by the plaintiffs for a return of the timber, there neces
sarily was no refusal by the defendants to return it—(an im
portant matter, Clayton v. Leroy, 11911] 2 K.B. 1081 )—the 
conversion must, therefore, necessarily have taken place, if it 
took place at all. when the timber was taken from the location 
in its manufactured state, and immediately after if not before 
it took place, the Crown, the bailor, had consented to the Con
st met ion Co. retaining the timber as their own, and appropriat
ing it, as its owner, to their own purposes.

The plaintiffs’ claim for damages in trover or detinue can
not. in their Lordships’ opinion, be sustained. The guarded 
letter of Mr. Aubrey White, Deputy Minister, dated March 18. 
1909, addressed to Messrs. Shilton. Wallhridge & Co. in no way 
con diets with this conclusion.

Then there remains the question as to the adoption by the 
Construction Co. of the action of Miller and Dickson in tres
passing on tin* plaintiff’s location. There are many answers to 
the plaintiffs' contention on this point. In the first place, 
Miller and Diekson were not the servants or agents of the Con 
struct ion Co. They were contractors. That point
was relied upon in the letter of the Construction Co. to the 
solicitors of the plaintiffs, dated June 11. 1909, and it is quite 
clear from the terms of the agreement in writing entered into 
between the Construction Co. and these gentlemen, that this 
was the true relation between them. Next, it is essential to 
constitute an agency by ratification, that the agent in doing 
the act to lie ratified shall not be acting for himself, but should 
intend to bind a principal actually named or ascertainable : 
Ktiyhhy, Mortal <(• Co. v. Durant, | 19011 A.C. 240. In Wilson 
v. Marker and Mitehcll, 4 It. & Ad. 614, it was held by Littledale, 
Parke, and Patterson, JJ., in effect, that if A wrongfully seizes 
a chattel for his own use It cannot ratify the act; no doubt, 
ultimately, the severed timber, when manufactured and de
livered by Miller and Dickson for the Use of the Construction 
Co. would come to the company as a consequence of the tortious 
acts of the former, but they would be entitled to hold i\ not by 
virtue of those tortious acts, but by virtue of the assignment 
or donation of the Crown. The doing of the acts furnished no

882266
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douht thv occasion for the exercise hy the Crown of its bounty, 
but in the absence of evidence to the contrary, it is not to be 
presumed tlint in using this timber as their own. tin* eompany 
were taking advantage of these tortious net* rather than taking 
advantage of the bounty of the Crown, or, in other words, that 
they had elected to rely on a wrongful rather tlmn a rightful 
title. Again, ratification must he evidenced hy clear adoptive 
acts, which must Is- accompanied by full knowledge of all the 
essential facts. It is quite clear from the correspondence that, 
down to June 11, 1909, the Construction Co. had not full know
ledge of the precise place where them* logs were cut, or of the 
details of the alleged trespasses. Ami upon that date, as ill 
ready pointed out. they informed the plaintiffs that Miller and 
Diekson were sub-contractors for whose actions they were in 
no way responsible.

Their Lordships are. therefore, of opinion that there was no 
evidence before the trial .lodge upon which it -onld lie reason
ably or justly held that the Construction Co. had adopted the 
trespasses which Miller and Diekson are alleged to have com
mitted. or were in any way responsible for them. There is 
some difficulty about the tamarack trees. Those felled upon 
the patentee's locations were not reserved to the Crown, and 
on severance did not become the property of the Crown, and in 
respect of these the Construction Co. would In* answerable in 
trover. With those felled upon the lessees' location it may Ik* 
different, hut it is not easy to distinguish the one ease from the 
other. The money paid into Court is. however, ample to meet 
the claim in respect of these trees. Their Lordships are of op
inion that the decision appealed from, ami the judgment and 
order of the trial .Judge an* both erroneous, and, save as to the 
tamaraek trees, should he reversed, and this appeal should In- 
allowed with costs. They think, however, that, having regard 
to what took place on the motion for special leave to appeal, the 
plaintiffs should pay the defendants' costs of the appeal to the 
Court of Appeal of Ontario, but should be declared to In* en
titled to recover the costs of the trial on the terms that they do 
not make any further claim against the Construction * < in 
reference to the tamarack trees, and they will humbly advise 
His Majesty accordingly.

IMP.

P. C. 
1013

Const mi « - 

Nation m.

I.nrd Alkineoii.

.!/>/»# al allowed



7lis Dominion Law Reports. [15 D.L.R.

B. C.

C. A. 
mi 4

WILSON v. HENDERSON
Hritish Columbia Court of Appeal, Macdonald, C.J.A., Irving and (Jalliher, 

JJ.A. January 23,1914.

I. Ji'HY (§ I D—31)—Dispensing with—Prolonged examination op
ACCOUNTS.

The right to a trial by jury as of a common law action may be iced 
by shewing that a prolonged examination of accounts would he nec
essary. and this may be proved priind facie by the affidavit on pro
duction.

Appeal from the refusal of Hunter, C.J.B.C., to grant » tri d 
l»v jury.

The u|>|)etil was dismissed.

Harold Robertson, for appellants.
('. S. Arnold, for respondent.

Macdonald, C.J.A.:—I think the appeal must be dismissed. 
It is perhaps regrettable that proper material was not brought 
before the learned Chief Justice. The facts were plain enough. 
The defendants made an "ration for trial by jury, resting it 
upon the pleadings which they alleged shew the action was a 
common law action and therefore that they could have a jury 
as of right. That right may be displaced by the other party 
shewing that the case was one which involved a prolonged ex
amination of accounts. The only material relied upon by the 
plaintiffs was the affidavit for discovery, which set forth in the 
schedule something like 1MM) documents. Now the appeal book 
comes up to us without that schedule, and therefore we have no 
enlightenment from it. But it was before the learned Chief 
Justice, and so far as we know the parties may have acquiesced 
in what was done.

It might be apparent to the learned Chief Justice from the 
schedule that this trial would involve a prolonged examination 
of documents. In the absence of the schedule I cannot review 
that judgment.

Irving, J.A.:—1 agree. 
(Jalliher, J.A.:—I agree.

.1 /i/md dismissed.

6
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HOWLAND v JONES.
York County Court, Toronto, Drnton, ■/. January Hi, 1014.

1. Landlord and tknant (SIM'—24)—Dish of renewal pbivileue my
SURRENDER OF PART OF DEMINED PREMISES.

Tin* covenant for n renewal of a Iphhv is indivisible, and. if the 
lessee assigns a part of the demised premises, he cannot enforce the 
covenant for renewal as to the remaining portion; in like manner 
where the tenant voluntarily surrenders to the landlord a part of the 
premises demised with privilege of renewal, the renewal privilege is 
lost as to the remainder of the premises unless provision is made 
for its retention.

11 tar fir v. Srliitk. .*»7 Minn. 135, followed; Itroirn v. f42 Van. 
N.C.R. 00ft. referred to.]

2. Landlord and tenant (Sill K HO)—Summary phis eeiii nos to din
wssenn—Tenant “wroxofui.ly iuu.di.no.”

Under the Landlord and Tenant Aet (Ont.). 1 <leo. Y. eh. 07, it is 
the duty of a County Court judge, in summary proceedings brought 
to dispossess the tenant, to determine whether the tenant “wrong
fully holds" against the right of the landlord, even if lie considers it 
a case which might better Is- disposed of in a substantive action and 
not summarily.

| U< Dickxon amt ( Ira ha in. S D.L.R. ft28. 27 O.L.R. 2.1ft ; and It,' SI. 
I hi rill's ami Lakey, 7 D.L.R. 84. referred to.)

Summary proceedings by the lttmllordN Howland and 
Thompson against the tenant Lewis K. Jones for a writ of pos
session under the Landlord and Tenant Act (Ont.), now 1 Geo. 

n R.8.O. 1914, ch 165
./. K. Joins, for the landlords.
K. Doinjlas Armour, K.(’.. and /•'. ('. !.. Joins, for the tenant.
Denton, J.: If a power rested with me to decide whether 

the right of the tenant should lie determined in a summary 
manner by him under Part J of the Landlord and Tenant Aet. 
or whether that right should lie determined by the Supreme 
Court in an action to recover possession. I should be inclined to 
say, owing to the difficult questions of law involved and the im
portance of the matter to the parties concerned that the Su
preme Court is the right forum for the trial of the question.

I tut the amendments made of late years to the Landlord and 
Tenant Act, read in the light of recent decisions, have taken 
away from the County Court Judge the right to so determine 
Z,\ IH, I,son ami (ira ham, S D.L.R. 928. 27 D.L.R. 2V.I, 4 O.W.X. 
100; Hi SI. David*» and Lain n, 7 D.L.R. H4, 4 O.W.X. 22; IL 
i! rah am and Yardh ;/, 14 O.W.R. JO; and Fn v. Adams, lli O.W. 
R. 102, decide in effect that it is the duty of a County Court 
Judge to determine ( even if he thinks it a case in which he ought 
not to do so) whether the tenant “wrongfully holds against the 
right of the landlord.” and it is the Appellate Division that is 
• iw vested with the power (it is often a privilege), formerly 
possessed by tlie County Court Judge, rf saying that the matter 
is me that ought to be determined in the ordinary way in an 
action at law. After all, no injustice can result from having 
the qu stion tried in the tirst instance in the summary manner

C.C.
1014
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appeal will lie to the Appellate Division from my decision.
The question to be determined then is, does the tenant wrong

Howland
fully hold against the right of the landlordf

1 find myself unable to agree with the contention put for
ward by Mr. Armour, that a wrongful holding under the statute

Jmlgv Denton means something in the nature of a malicious holding. In my 
opinion, wrongful holding means nothing more nor less than a 
holding without legal right. Many points were raised and ar 
gued by eounsel, but in the view 1 take of this ease, only one 
need be eonsidercd. The term created by the lease of December 
1. 1908, expired on Decemlier 1. 19Hi. The tenant claims that 
lie is entitled to possession by reason of the lessor's covenant in 
the lease to grant an extension of the term for a further period 
of five years if the lessee should give three months’ notice in 
writing before the expiration of the lease of his desire to renew. 
Such notice was given by the lessee within the time named. 
If the tenant is entitled to this renewal or extension, it follows 
that lie is entitled to possession, and the landlords fail in these 
proceedings. If he is not entitled to a renewal, the landlords 
are entitled to possession.

The undisputed facts are that the demise was of all the base 
ment, ground floor and first floor of store premises 803 and 80.'» 
Yonge street, and number 7 Collier street, being the whole of the 
premises in rear of the Yonge street stores fronting on Collier 
street, that early in the tenancy the lessee, under permission 
granted in the lease, and in pursuance of a covenant therein, 
tore down and rebuilt on the land immediately in the rear of 
the Yonge street stores, that later on one Ilorton who had pur
chased the freehold from the lessors, built another extension 
immediately in the rear of the part rebuilt by the tenant. This 
last extension was made under an agreement in writing between 
Ilorton and the tenant in 1910. Ity this agreement the lessee, 
in consideration of being allowed to use and occupy the ex ten 
sion to be built by Ilorton. agreed that lie would forthwith, 
upon the completion of such rear extension and delivery of pos
session thereof, surrender and yield up full and peaceable pos
session of the first floor of the then demised premises, and forth 
with vacate same. The extension was built by Ilorton. and the 
lessee surrendered and gave up possession of the first floor and 
vacated same. He has never since occupied it. Hy the same 
agreement the rental under the lease was increased by $.100. 
This $1100 was no doubt a contribution by tin* tenant towards 
the cost of the building, but it was made payable in twelve 
monthly instalments with the monthly rental.

In my opinion, the tenant, by reason of the changes made 
in the premises with his concurrence and more especially by 
his surrender of the first floor, being part of the premises de-
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miscd to him, is now precluded from claiming a renewal of tin* 
lease. Certainly, lie cannot, in my view, make any claim in 
respect to the part he has surrendered, and the covenant of the 
lessor was to give one renewal of the lease of the whole of the 
premises, and neither lie nor any purchaser from him can he 
compelled to renew as to part only. It must he remembered too 
that the surrender of the first floor was made to Horton, the 
then landlord and owner of the premises, and that the present 
landlords did not purchase from Horton until June. VMLi. How 
a renewal of the lease as to part of the premises could he worked 
out, I cannot well see. The lease provides that the rent to hr 
n•served on the renewal lease is to he I per month. VVliat 
is to he the rent as to the part in respect of which the tenant 
asks for a renewal ! We have not been told that lie is willing to 
pay the *87.50 for part only, nor can it he implied that he is >o 
willing simply because the premises have increased cousiderahl 
in value, and in the ease of a dispute as to the rental, there is 
no procedure for determining what it shall he, and the Court 
cannot make a bargain for the parties.

It has been well settled by authority that the covenant for 
renewal of the lease is indivisible, and if the lessee assigns a 
part of the demised premises, neither lie nor his assignee can en 
force the covenant for a renewal as to his portion : Finch v. 
I'mh nmoil, 2 Cli.D. .'110. at J16: It row n v. C./*.//., 4*2 Can. S 
C.K. IK to.

And I do not think the result can he any different where, as 
iu this case, the defendant voluntarily surrenders to the land 
lord part of the premises, unless that at the time of the sur
render, provision is made for a renewal of the lease of the n 
mainder of the premises retained by the tenant.

I have not Ircen referred to, nor have I been able to find any 
Knglish or Canadian decisions covering the exact ease of a sur 
lender of part of the premises, hut there is an American ease, 
/hin/# v. Schick, .17 Minn. 155, which expressly decides that, af
ter a voluntary surrender of part of tin* premises, the tenant 
cannot insist upon a renewal of the lease as to the balance.

Such lieing my view of the cast», it is unnecessary to con
sider the effect of the landlord's notice of August ‘28, 191J. pur
porting to cancel the option to renew and of the tender of *5(M), 
or to consider the other matters raised in argument. It seems 
clear to me that as a matter of law, the tenant is not entitled to 
insist upon a renewal or extension of the lease, and if he is not 
so entitled, it must be held that he wrongfully holds against the 
right of the landlord.

The order for writ of possession will go with costs, but is not 
to be issued for JO days in onler that the tenant may appeal 
if he so desires.
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Re HATZIC PRAIRIE CO., Ltd.
Hrilixh ('illumina Sn/in nu Court, Mnalonald, ('.J.A., Marlin, and McT/tiUi/is 

JJ.A. January 14. 1014.

1. C'ORI-ORATIOXH AND COMPANIES (6 VI C—332)—LlQVIDATORS- RkMOVXI 
FROM OFFICE.

That ta of a company in voluntary liquidation had prac
tically delegated their powers ns such to a trust company and gave 
themselves no concern as to efforts to sell the asset a, is a ground foi 
the removal of the liquidators from office.

Appkal from the order of Hunter, in ('hamhers,
removing from office the liquidators of the company in vi ' nry 
liquidation on tIn* ground that they hud unduly delegated their 
powers to a trust company.

The order was made directing that the company he wound up 
under the supervision of the Court, removing liquidators, hut 
suspending such removal pending an appeal from the order, and 
directing that the appointment of a liquidator under the super
vision of the Court he postponed until the determination of such 
appeal, and that the irs in the meantime should obtain
the sanction of the Court to any acts done by them in the winding- 
up

The appeal was dismissed, and the removal from office ap
proved.

Ihulurll, K.C. (Scrimgcour with him), for the liquidators.
S. S. Taylor, K.C. (Hamilton Head with him), for petitioners.
C/v/q/, for majority of shareholders.
Macdonald, C.J.A.: 1 think the appeal should he dismissed.

I am not sure that I >' I have come to that conclusion were 1 
sitting in the first instance as was the learned Chief Justice in the 
Court below. Hut he has exercised his discretion, a judicial 
discretion, and that being supported as I think it was by the 
evidence, wo ought not to interfere.

I attach importance only to one feature of this ease, and that 
is the manner in which these liquidators have succeeded in tying 
themselves up with the trust company, and I think that the net 
result of this is that the trust company has virtually taken the 
place of the liquidators.

It is the duty of the -s to make personal efforts to
sell. It is their business to endeavour to sell the property them
selves, to make the best efforts to sell, and not to leave the sale 
exclusively in the hands of a trust company, giving that company 
exclusive right, so that no matter who comes forward to buy a 
commission must be paid to the trust company whether it has 
been instrumental in effecting the sale or not.

Martin, J.A.: It must be remembered that what we are 
called upon to do is to say that on all the facts before him the 
learned Judge below has exercised a wrong discretion.

0
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In my opinion one would not he justified in so doing, and 1 B C 
think the cross-examination of Butler of itself sufficiently supports ^7
the order, because it is unsatisfactory in several important aspects, j
and discloses a regrettable absence of information respecting — 
matters which the liquidators should he well informed on had 1(1 
they been properly discharging the duties of their office. They Phmrik'co.
have to a large extent practically delegated their powers to the ----
London and British North America Co., and in effect have Merti"'J A 
confessed their own incompetence They obviously have not 
got a proper conception of their duty in the premises, and seem 
to have been anxious to rid themselves of the responsibility 
which attached to their office. The appeal should, in my opinion, 
he dismissed.

McPhillips, J.A.:—I concur. MrVhiiiip.. j.a.
A ppm I tlism insert.

LEBLANC v. LEBLANC. N. S
\ura Scotia Supreme Court, Sir Charte* Townshend, C.J. January 20, 11114. S. C.
1. Infants (§111—II)—Action—Appointment or guardian ad litem.

In an action for cancellation of a deed against the widow and infant 
children of the grantee, the appoint ment of a guardian ad litem for the 
children is necessary.

Plaintiff’s claim was to set aside a deed of lands dated statement 
March 24, 1909.

The ground on which the deed was sought to lx- set aside was 
uilurc of consideration.

Plaintiff, who was an elderly and infirm man, conveyed the 
lands in question to his son subject to certain conditions, one of 
which was that the son should not dispose of the lands or any part 
thereof during the lifetime of the plaintiff or his wife, and the other 
of which was that the son should fulfil the conditions of a bond 
bearing even date with the deed, in which the son, in consideration 
of receiving the conveyance, undertook to provide for the support 
of plaintiff and his wife during tin- remainder of their lives.

It was alleged that the son died on or alxiut April 22, 1911, 
leaving a widow and two infant children, and that since the 
making of the deed in question neither the plaintiff nor his wife 
had received any support or maintenance and the consideration 
for the making of the deed luul wholly failed.

The widow and infant children having left the province, 
plaintiff obtained an order for tin* issue of a concurrent writ and 
for liberty to serve the same at Gloucester, Mass., or elsewhere 
in the United States of America.

The defendants did not appear, and an order was moved for 
to set aside and rescind the deed and the registry of the same.
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IV. F. O'Connor, K.C., in support of motion.
No one contra.
Townsiiend, C.J.:—The plaintiffs seek to set aside the deed 

made by them to the defendant on the ground of failure of con
sideration, or, what is the same thing, failure to perform con
ditions specified in the deed. There may he some question as 
to his mode of procedure, hut, apart from that difficulty, 1 find 
no ground in point of law to justify me in setting aside this deed. 
The son. to whom the deed was made, is «lead, leaving a widow 
and children. It appears from tin* statement of claim that they 
have abandoned the property, at least have done nothing to fulfil 
the conditions of the bond for maintenance.

The service, in any case, I hold to l>e bad, as it would h< 
necessary in this case to have a guardian ail liUm appointed. 
Such service as has b«*on ma<l<‘ only s to foreclosure actions.

It may lx- that plaintiff's proper remedy in this case is to tab 
such proceedings as he may In* advised for a sale of the lands in 
question for non-performance «if conditions of tin* dee«l, but in 
my opinion, assuming as true th«* statement of facts, in tin- state
ment of claim, there is no grouml on which the dc<*d could In- set 
aside.

M otion it is m issi il.

DEMARCHI v. SPARTARI.
Yale County Court, liriti*h Col u initio Trial In fan Jtnlyt Strati'in, 

February 21, 1911.

Parties ($ I A 5—51a)—Haml of musicians Action by man
agement committee Trustees for numbers.| Action in detinue.

F. ,/. Fulton. K.C., for plaintiffs, numbers of the committei 
of the “Italian Band.”

A. I). Macintyrc, for defendant.
Judhk Swanson laid that the members of a committee <«t 

management for a band of musicians may. in their représentâtiv« 
capacity as trustees for the memln-rs of the hoiul generallx 
maintain an action for the recovery of the hand instruments 
wrongfully detained and for «lamages for wrongful det«*ntioii. 
Their right to su<* in such representative capacity in the County 
Court is sustain«‘«l by rule 34 «if the B.C. County Court rubs, 
«•orrespomling with the B.C. Supreme Court rule 130. Such a 
voluntary association i governed by tin* rubs of law applbabh 
to the ordinary unincorporatc«l “numbers’ «-lull.” S«*«' 3 Kmy»' 
Laws of Kngland 50.

.Iiutynicnt for plaintiffs.

5
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VANCOUVER LAND AND IMPROVEMENT CO. v.
PILLSBURY MILLING CO.

Hntish Columbia Court of .1 />/»<«/, Macdonald, ! nitty. Callihir, and
Mrl‘htlli/>*. JJ.A. January Hi. 1914.

1. Ykndok and mu'iiAHKit (ft I K 25) Rksvishion ok (unthait nut
I'l IWIIAHKh’h AHANIMlXMKNT I*A lit V\ V\1 KYI'S FoKKKITI llh.

Whvrv timlvr an agreement for tin- sale of land* the purchaser after 
paying part of (lie prive abandon* the contract, the vendor may sulmc- 
quently cancel the contract on tlie ground of micli ahandonnient without 
refunding the part payment already reeeived from the purcha*er; tin- 
right of retention by the vendor upon the purchaser'* abandonment of 
the contract i* not limile<l to the deposit, but extend* to subsequent 
payment* on account of purchase money.

Appeal from the judgment of Murphy, .1.. permitting the ven
dor under u realty contract of sale to cancel the contract without 
refunding any of the purchase money already paid by the pur
chaser who had previously abandoned the contract.

The appeal was dismissed, M< Phillips. J.A., dissenting.
K. I\ Darin, K.(\, for resjHindent.
Todrick, for ap|>cllunt.

Macdonald, C.J.A.: I think the appeal must be dismissed. 
It is apparent from the statements of counsel for the appellant 
that he is not desirous of carrying out the contract in fact 
abandons the contract. Of course under such circumstances 
where the vendor is seeking to cancel the contract on the ground 
of default, lie could not recover back the purchase money paid, 
owing to the fact that he had repudiated or abandoned tin- 
contract.

IHM\<;, J.A.:—I agree.

(Ialliheh, J.A.: I agree. Kven if this be treated as an action 
for cancellation, there has been abandonment: and in such case 
there cannot be recovery back of the moneys paid. This Court 
has decided that, following the Knglish eases.

MvPiiillips, J.A.: I cannot agree with the opinion of my 
learned brothers. In my opinion the judgment as entered is 
wrong and should be set aside tx iltbiht jtixhlia. The plaintiff 
cannot have a decree of foreclosure, cancellation of the agreement 
of sale and forfeiture of the instalments of purchase money. 
There could be at most the retention of the deposit. Mr. Davis 
argues and cites authority for the analogy to foreclosure under 
mortgage. The decree of foreclosure may merge the mortgage, 
but there is no order of cancellation, and subsequent acts of the 
mortgagee may re-open the foreclosure. But here we have the 
agreement of sale cancelled and all rights thereunder foreclosed, 
and all payments of purchase money forfeited. Portlier, the

B. C.
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Oelliher. J.A.
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B- thirty days' not in- to oven admit of the contention that there 
c x. could he forfeiture and cancellation— was not given. I would 
1914 refer to the judgment of Mellor, .1., in Clough v. London A- NAV.
----- Kg. (1871). II LJ.Bx. 17. at 24:—

Vancouver .. , .
I.wii axi> niiui can at once treat the contract as avoided by him mu as to resume 
Imi'Iiovk- the pro|M*rty whieli lie parted with under it and at the same time keep tin 
mkntCo. money or other advantages whieli he has obtained under it.

Pii.i.sim'hv (Williams on Vendors and Purchasers, 2nd ed., 1910, vol. 2, note 
Miu.inu d, p. 1017, and note (f), p. 1054). This is the law save perhaps
_111 where a contract otherwise provides, and then it is a matter of

Mvi'iiiiiii*. j.a. evidence and questions of compliance or non-compliance. The 
<«ii*viiung) agreement of sale should not have been cancelled by the decree 

or judgment or the moneys forfeited. Whether later the de
fendant company would be entitled to any remedy or relief, that 
is a matter I do not wish to say anything about now, leaving that 
for the trial Judge.

I would allow the appeal.

(X.B.—See March lints. «V
H.C.H. :m.)

Wells v. Hanlon (1911), 45 Can.

A /t/teal dismissal.

B c KELLY v. SAYLE.

----- Hrilixh Columbia Court of A/t/unl, Manlonahl, C.J.A.. Mart in, anil M r Chilli ps.
<\A. .1.1 .A. January 14, 1914. %
111 1 I I'AIUKNCK I $ XII (i 9.»)—1To OVERCOME WKITINO — PaKTNEKHHII* AORKH-

The nuiH-xistviivv of » partnership in fuvt may In- proved liv oral 
Ivstimoiiy in tlu- face of a partnership agreement. and where a trial 
judge aeeepts as true the harmonious evidence of the only two persons 
who knew the facts and who signed the partnership agreement and 
thereupon found the written agreement to have been in fact merely 
contingent although on its face absolute, the finding will not on appeal 
Im-disturbed.

statement Appkal bv the plaintiffs from the judgment of Mel tines, 
County Court Judge, finding against the existence of a partner
ship.

The appeal was dismissed.
('. S. Arnold, for appellant.
,/. IV. deli. Farris, for rescindent.

MnnVmaid, Macdonald, C.J.A.:—1 think the ap|H*al should be allowed.
» .j.a. \y(» bave an extraordinary state of facts in this case. The re

spondent Dick advanced $2,100 to the rcs|Mindcnt Say le to buy 
out the former partner in the business that Say le was carrying 
on. A year afterwards a partnership agreement was drawn up 
between Say le and Dick. That agreement on its face purports 
to In* signed, sealed and delivered by the parties. Kaeh earriid
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away a counterpart of it. One* of the parties, Sayle, took it to 
his hanker; the hanker was not called, hollowing that, Dirk 
endorsed notes front time to time to assist in carrying on the 
business. Finally the business was a failure, ami now Dick de
cides to claim as a creditor of the firm for the S2, MX) which lie 
advanced and which is treated in the partnership agreement as 
his contribution to the capital. His status as a creditor is allowed 
on this extraordinary evidence; he and Sayle get into the witness 
Ikix, the only parties who could give any evidence on the )>oint 
at all, and say that this partnership agreement never came into 
force at all, that it was given for the purpose of enabling Dick’s 
executors on his death to shew that Sayle owed Dick this money. 
Now this partnership agreement is a |>erfeetly futile document 
for that ptir|M>sc. and if produced by the executors it would shew 
nothing of the kind. It would shew that the deceased had been 
a partner from the date of that partnership agreement, and that 
his executors were entitled to an account of his share.

On that extraordinary evidence it has lieen found that Dick 
was not a partner at all, but was entitled to put in his claim as a 
creditor. The banker was not called who was the only |x*rson 
who could verify this tale.

I decline to accept evidence of that kind. I decline to accept 
it in the face of the document, on the faith of a story utterly 
ridiculous, to my mind.

B. C

(’. A.
I1H4

SAYI.K.

Martin. J.A.: -The question has admittedly come down to 'Urtin. j.a. 
the weight of evidence, and in view of the fact that the trial Judge 
has s|M'cifically accepted as true the harmonious evidence of tin 
only two i>ersons who had knowledge of the matter, shewing that 
the contract was contingent only, I am unable to say that we would 
be justified in interfering with his verdict.

McPiiilmi’m, J.A.: I must admit at the outset the situation Mvii.iii.i» j.a 
is a strange one, and it may |>erhaps seem singular that a (’ourt 
of law should come to the conclusion as against the writing that 
there was no partnership when in the writing a partnership is 
said to exist. But what has taken place docs not necessarily 
constitute legal liability. For instance, it is well known that one 
may sign a document, sign a bill of exchange, put one's name 
upon a negotiable instrument and retain same, but that does not 
constitute a legal liability. We must go further and establish 
the facts attendant u|H»n the execution and delivery that the 
document was delivered or the negotiable instrument was issued.
I can quite readily understand that Sayle did not want to give 
a chattel mortgage. In my practice at the Bar I many a time 
found |>eople who were engaged in commercial business indis|iosed 
to give a chattel mortgage or such securities as would In* noted 
by commercial agencies. Therefore, when it was suggested that
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B. C. something other than a chattel mortgage should he given, that
<\ A.
11114

was not exceptional, and indicates truth.
These two men in a clumsy way, without legal advice, decided

Kmxy
that a partnership agreement should he written out. hut 1 do 
not find any evidence at all to satisfy me that it was really in-

Sayijc. tended that there should he any partnership agreement. It
M. l'hilllt», J A was. after all. only to he evidence of the debt itself. Sayle 

thought it would assist in case of death.
Dick does not sav that. Dick treats this throughout as 

being merely an evidence of the debt. The plaintiffs frankly, 
through their counsel, state that they did not give credit upon 
Dick’s worth or stability at all; they knew nothing whatever 
about the writing.

1 understand also that the only other person mentioned as 
having seen the writing was the hank manager, and if he did give 
credit upon the belief that Diek was a partner nothing is owing 
to the hank. The endorsements of Dick would he evidence 
against there being a partnership, because if there was a partner
ship. the partnership signature would carry liability against 
Dick. It would rather preclude the contention that Dick was 
a partner.

in the end it resolves itself into this: was there all agreement 
of partnership in fact? There is no magic in the words of tin- 
writing. and the learned trial Judge has undertaken to believe 
Sayle and Dick, and it is a <|nest ion of credibility.

I wholly agree with the trial Judge that Dick is not liable for 
the debts of this partnership. 1 could only come to the con- 
elusion that there was liability upon the most positive evidence, 
evidence that 1 should he constrained to give effect to against 
the trial Judge's finding of fact, and I see no such evidence. 1 
think that to say there was no partnership is to rightly apply tla- 
law to a state of facts, though peculiar, still truthful ami quite 
believable, believed in by the one best able to decide, the trial 
Judge.

1 would dismiss the np|x-nl.
.1 /#//< nl ilisinisxnl.

B. C. REX v. SPINTLUM

r. a.
1913

(Decision No. I.)

Ilrilisli l'ni u ni bin I'ninl nf I />/»<<»/. \lnrihnni hi. C./. |„ 1 Imlin. Uilllihi'r, 
nul VrnMillipn, JJ. 1 Di-mnbrr 4. 1913.

1. 1 Mill IXO XT. INFORMATION ANII COMI'I.AINT ill V "Il (IRA Nil .It MY
Xi Miu K RcqriHirt to mil him.—-Omission to ixsiki « r.

\\ here ii trm- hill was hroughl in hv n grand jurv run listing of 
twelve jur«>rs which iiiiiiiIm-i. ns tin- htw then stooil f ir that district, 
wns the minimum for bringing in a hill, the linaii'dings will not In* 
invalidated !h*crum- the grand jury had not iieen instructed hv the 
court ns to the iiiiiiiInt required for that |nir|mse. where no pr«M»f is 
produced that the twelve were not unanimous.
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1. X KXI I II II It—.1»!—( NI II I N il. IANK—IlKIMK < IIAM.IM. I1..M K Ol Till At.
—At THKXTII AlloX.

An order for h change of u»nue in a criminal case in ltriti»h « "I 
iiinliin is siillicicntlx ant lient ieat«'«l when -igm-d In tin* clerk of in* 
size ninl wnIinI willi tin* *«»al of tIm* Supreme Court although not slgnwl 
by the pre*i«ling jmlge.

:t. X KM K (III B—221—( 'll A XI.K UK. IN (KIMI.XAI. «AM ItlMKKTlUX

A Met-oml order vluillgillg (lie place of trill I lit tile iliMuilee of the 
( row n. after an nlHirtive trinl nt the venue ti\e<| In the timt order oil 
the prisoner's Hppl lent ion. in within the discretion of tin- presiding 
jiulgi it r. t o«h' NK4 i : and where there wn* not a *ullieient panel of 
juror» for a new jurx at the »anie n**ize and where the trial judge wan 
»ei»ed of fuel» from which it eoiild pro|M'il> !»• inferred that it win* ex 
peilieilt to the end» of jllntice to make the * '«'olid order, hi- deei-iou 
iiecomc* one of fuel and not one of law. and eunnot !»• interfered with 
on ap|NNil although I lie ii-unl practice of putting I lie fact- forward «n 
alliihivit wan not adopted.

Crown vane rt*nt*rvetl after tin* trial.

The accused, Paul Spintlum. with one Muse* Paul, was arrested at 
Ashcroft. Ilecenils-r. 11112. for tin* murder of Alexander lx indue»», near 
Clinton, in the county of Carilsio, May ÎI. 1012.

That Imth Paul Spintlum and Mo»«*» Paul were, on March là. Itil.'l. at 
Kamlisip*. «'ommitteil for trial on »aid charge.

That on motion of the two iu'ciimmI men before the llonouralde Mr. 
In-tin» (iregory. an oriler \va* nuole on Max III. 1013. rlianging the xenur 
from ( liutou to \ frinm. in the county of Yale, a ml fixing the «late of 
trial. May 2tk

That, at Vermni. the total nuiulier -iiinmoiie«l for the graml jury was 
thirteen, twelve only attemh'il ami w«»re sworn. I he -ai«l jurx were -uni- 
niolM'il under «U'hedllle II. of R.S.ll.t '. eh. 121.

'Hint tl»» Chief .ln»tic«‘ «li«l not advisi» or instruct the graml jinx »o 
-uiniii«>ue«l a» afore-aial at Xcrnon. either that seven «u mix nunilwr xva- 
-lltlicieiit to lilid a true hill.

Th«‘ -aid graml jury at X a»rtioii fourni a true lull against Paul > mil 
for lh«‘ minder of Kimlue»» ami against Muse» Paul a- a«-<-c-»ory ami 
against Moses Paul for tin» killing of XX hite. | A trau-cript of the -tern» 
graphic tn«l«»s of what took place in Court after tin* jurx <li»agree«l was 
attached.)

1. Ought the learueil I hief .lustice to have iu-triicte«| the graml jury 
a» to the uiimls'r siitlicient to tlml a true hill at X «•rmm. Max 2ll. 1012

2. Ought the ««nier made, •lime 4. changing venue to liaxe contained 
the full signature of the < liief Justice instead of hi* initials and the 
signature and •h•»iglUltion of the registrar ami the -eal of the Court?

."I. I Might -aid la-t mentioned order, a» well a» l lie one hx Mr. du-tice 
Oregon to haie lieeu iiihlui'cil a- part of tin» evidence after the |M>tit jinx 
w«»r«» empanelled at the trial at \«»w XX est minster, as well as the in 
formati«>n a* part of the rose for the prosecution?

4. Had tin» learned I liief Jll-tice the jlll'is«liction to make the -anl 
order, or ought it In haie In»«»ii made?

•V XXa» I right in lolmittiug ex. I a- evidence. having regard to n •!«•• 
of evidence, pp. 47 l«i 51 ?

•1. At page 111 of note» of evidence. M«me» Paul, haxlug keen brought
Into Court

Hkx

Spintlcm.

Statement

Paul, haiiug l»«»eii brought

5
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Rkx

Sl'INTI.VM.

Statement

Oil”lit these questions to have been allowed?
Page 94.

(Moaea I'aul having lieen brought into Court.)
Tilt: Coi'RT:—What do you hiiv an to thin, Mr. IlenderHou?
Mr. llriulnHaii:—1 have no objection to bin putting in Moaea I'aul an 

an exhibit.
Mr. Mne\rill:—It ia not an exhibit, you muet talk aerioualy.
Mr. IIniilenon:—It ia juat the name position as I am taking.
Tin: Coi'RT:—But you are not an exhibit.
IV- 755. (To witness Carsonl. Do you recognize this other man? N 

Yea.
(V- 750. That ia Moses I'aul ? A. Yes.
Mr. MavScill:—Let this man and the other stand aide by side.
Mr. IhiultTHon:—1 object.
The Cot'KT:—I asked you and you said you did not.
Mr. .\lae\rilh—Turn them around and let the jury see their liackn.

(This was done.)
7. Having regard to questions 0(13. 564, 505, 500, 5(17 and 5(18 and 

answers; also having regard to question 7-9 and answer: Was I right in 
making tin statements at pp. 77 and 93?

TllK lol HT:—lie (i.r., Boyd) said the reason was Im'cuuhc he was 
afraid real lx Iwcailse a Chinaman had Ims-ii killed and he didn't take the 
coroner's inquest as a serious criminal trial.

Page 03.
\lr. Ileiulnmnn—I want to put this question: Did the coroner or am 

of the jury ask if you could identify Spiutlum?
Tiik Coi'RT:—He has answered you already, and my recollection is 

that lie said. No. and the other witness says the same thing.
Mr. litwlcnon:—I have to ask that question, my Lord.

8. I Might I to have told the jury to disregard question 1995 and t lie 
discussion following same |as to the notice of reward offered for the arrest 
of Moses I’aul and I'aul Npintliim| ?

9. < Might I to have allowed question I III. page 131?
Q. 1111. From your experience in the district van you say whether 

there are any special 32 rifles in use? A. W hilst working on this case for 
more than a month last winter I made strict enquiry for this rifle, and 
1 think 1 only heard of three.

10. Was I right in allowing questions 1558. 1503. 1505. 1508. 1501a.
1500a I507u, 1579. 80. 8|. 82 in the evidence of John MacMillan, and 
1091. 1049. 1059. 1051. 1053. 1054. 1050 in the evidence of Joseph William 
llurr. all ilea ling with alleged offences of Moses I'aul and I'aul Spiutlum. 
other than this crime charged in this indictment.

11. Was | right in sustaining the objections when cross-examination of 
witness Burr was attempted on the information laid?

12. Was 1 right in refusing to permit Mr. Henderson to examine wit 
ness llurr upon a question put by a juror and answered.

13. Were niv rulings right in the circumstances related on pages 255 
to 201?

14. Was I right, in summing up to the jury, in stating: “Culpahlt 
homicide is also murder in certain speciul cases enumerated in sec. 209
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of the (’ode. Then1 are a number of these not of importance in this case, 
hut int‘linli‘(l in tin* sirtion an*: escape from prison or from lawful custody, 
or resisting lawful apprehension : ami in those cases “culpable homicidi' 
is murder where the offender knows that death is likely to ensue, if lie 
means to inflict grievous bodily injury for the pur|ione of facilitating the 
commission of any of the offences named, or the flight of the offender 

and death ensues from such injury."
15. Was I right in stating, in my summing up to the jury : “Take all 

the circumstances into consideration, and can you say that Boyd is per 
hiring himself? Where is he contradicted7 A great deal has been said 
alsuit the coroner’s inquest; and are you or are von not satisfied with 
lloyd's statement? lie is a plain rancher living in this district, which we 
may reasonably assume was terrorized by the misdeeds of certain people 
there."

hi. Was 1 right in stating, in my summing up to the jury; “He has now 
told it twice on oath. Do you think if there was any reason to Isdieve 
that this man was |ier juring himself that lie would not have I wen in
carcerated and would not Is* at large? There is a remedy for men doing 
this kind of thing. It is no use Is-ing mawkish alsuit this tiling: and if 
the defence si.; he is perjuring himself, then there is the remedy. It is 
the most serious piece of evidence in the case. Ilis counsel says that 
lloyd’s evidence is the only real evidence in the ease, and if it were not 
for lloyd's evidence the ease must fail—linn, whx does not the defence 
get after llovd? It is a very serious matter to question the oath of a man 
in this country."

17. <bight I to have told the jury too that lloyd might, of course, hav 
liven mistaken?

IK. Wn* I right, in my summing up. in making the statement: "Then, 
coining along to Mr. Fernie's evidence. Do you believe that Mr. Fernie 
and those under him were going on that expedition to attempt, at any 
cost, to pin this thing on somelsidy? Do you Isdieve that for one moment 
It is only my opinion, and it must not have the slightest effect upon you. 
it must not have any influence upon your own. hut. my opinion is, that 
Mr. Henderson has not any such opinion as lie expressed at all, and if lie 
has he is the only man who has: and he. perhaps, really would not so 
express himself except in the heat of his ardour in defending his client. 
Is there not u suggestion all through the defence that these men were 
« iignged in concocting evidence? It max he that this charge affects me 
more than some pisiple; hut. to my mind, it is of the utmost gravit; to 
suggest that a man is not telling the truth, if. under certain eiretim 
stances, it is suspected that a man is not telling the truth, there is a 
boiiudeii duty to take certain action."

IP. Was I right, in tux summing up. in making the statement: "'I lies, 
two men were fugitives from justice in a sparsely |Hipulated commuait\ . 
take this circumstance and couple it with certain evidence. Consider all 
the circumstances, and is it not a marvel that the fugitives did not kn ixx 
the |K.lice were following them up? The trackers actually saw their camp 
tires at several places."

20. Was I right, in my summing up. in making the statement ; "It is 
for you to say whether you can accept MacMillan's evidence. You heard 
it. Have you any reason to question it? Kven if you disregard it and

B. C.
C. A.
1013

Rkx

Sl'INTLVM.

Statement
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B. C. dimegard the evidence of lloyd, what in there left? If you believe tlie

('. A.
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rest of the evidence wlmt does it point to; in what direction is it conatantl> 
pointing? tientlemen, you may retire and consider your verdict."

21. Was 1 right, in my summing up. in making the statement:—
Hrx Mr. Ilnulrmunt—With regard to what 1 said altotit Mr. 1‘Vrnie. 1 

did not wish to infer that lie was deliberately concocting evidence, at the 
same time 1 did sav he was going ahead with a preconceived notion as to

Statement tlie crime and acting accordingly. They look it for granted who had done 
it. tlie proclamation shews that, and now when they come to prove it. it is 
ditlcrcnt altogether.

Tiik Vovbt;—That is the statement from counsel (Mr. Henderson), 
and the responsibility is upon him. It is for you to say what justification 
Mr. Ferule hail for the supposition that these were the guilty men—the 
proc 1 aniat ion is issued accordingly. 1 did md go so far into this, hut 
Mr. Henderson has put it before you plainly. 1 said that Mr. Henderson 
did not wish to reflect upon Mr. Fcrnio, he knows him too well for that, 
and 1 thought lie meant what lie said, perhaps, in a Pickwickian sense. 
We all know that Mr. Henderson would do his Iwst in trying to do his 
duty to his client : hut 1 always feel it is not proper to go to great lengths 
in rellecting upon our constables, without whose care our community would 
he in a very unfortunate condition Indeed, yet respecting whom reflections 
are so often made. 1 suppose it might he said that if you and 1 came into 
conflict with policemen often, we might dislike them.

Mr. Ihmlrrson :—There is mi evidence that everybody believed what 
was in the proclamation.

Tin: Coi rt:—1 have l«en referring entirely to this posse. Mr. Hen
derson says they went out with this preconceived notion, hut 1 did not sav 
that: 1 told you all along not to take the extreme statement of counsel. 
There is no evidence upon which to base that altogether, except the state
ment of Mr. Henderson; and 1 say lie is responsible for that. 1 am not. 
Yon may retire.

22. Ought 1 not in the light of my address to have told the jury more 
fully that they were the sole judges as to the facts, and that my statements 
were made merely to aid them in coming to a conclusion?

23. ought, for any of these reasons, the accused to get a new trial or 
the indictment Is* quashisl?

Stuart Ih mhrson, for the accused.
A. If. Macnrill, for Crown.

ilardoruM,
O.J.A. Macdonald, C.J.A.: The crime of which the prisoner was 

convicted was committed in the county of Cariboo. The place 
of trial was changed at his instance to the county of Yale. A 
true bill was found at the assizes at Vernon in the latter county 
by grand jury consisting of twelve. As the law table to
that county then stood, twelve jurors were required to concur 
in the finding. The learned Chief Justice of British Columbia, 
who presided, gave the grand jurors no instructions on this

The first question submitted to us in the reserved case is;— 
Ought the learned Chief .limticc to have inutructed the gram! jury an 

to the iiuiiiIht Hidlicient to find a true hill at Vernon, May 20, HH2?

41
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Then* is no evidence before us that twelve did not concur in BC. 
finding tin* hill. In tin* alwence of such evidence I think I must 
hold that what was done by the grand .jury was regularly done |qj3
and that when they returned a true hill it was a hill found by ----
the requisite twelve jurors. ^ x

The trial at Vernon having resulted in a disagreement of Spintlvm. 
the jury application was made on behalf of the Crown to change M«7â^n«id 
the place of trial from Vernon to New Westminster in the 
county of New Westminster. The application was made to the 
presiding Judge at the assize in rather an informal way. The 
circumstances justifying the change were not set forth on a Hi 
davits, hut this was not objected to by prisoner’s counsel. The 
learned Judge ami the counsel on both sides were already seised 
of the facts upon which the application was based. They were, 
shortly, that there was not a sufficient panel of jurors from 
which to obtain a new jury at that assize ; to traverse the ease 
to the next assize at Vernon, would result iu several months' 
delay in bringing the accused to trial with the consequent dan
ger of loss of evidence by the death or disappearance of Crown 
witnesses; and that an assize was to be held in New Westminster 
within two weeks of that date. There were also other speeial 
circumstances in the case peculiar to it which developed during 
the trial and were known to the trial Judge and to counsel.
Counsel for the accused opposed the change of venue although 
lie recognized the propriety of not trying the accused at the 
then sittings. The learned Chief Justice, considering that it 
was in the interest of justice that the place of trial should be 
changed, ordered the place of trial to be changed to New West
minster.

I state these facts more especially with reference to tin 
fourth question, but they also have a bearing upon the second 
question, which is:—•

« Might the order made dune 4 changing the venue, to have containe«i 
the full signature of the Chief J mat ire in-lead of hi* initial* and the signa 
lure and designation of the registrar and the seal of the Court?

My answer to that question is. No. No formal order at all 
was necessary. The entry in his book by the clerk of assize was 
sufficient without a formal order, and could, if necessary, have 
been proven in the ordinary way by an exemplification of tlie 
proceedings.

The third question was abandoned.
The fourth question is: —
Had the learned < hief .lustier jurisdiction to make the said order or 

ought it to have lieen made?

The order referred to is the order changing the venue from 
Vernon to New Westminster. It is a question as to whether, on
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B-c- the trial and conviction of tile accused at New Westminster, the 
^ a learned Judge who presided there (Mr. Justice Morrison) could 
1013 properly state that question for the opinion of this Court, un-
---- der the provisions of secs. 1018 and 1014 of the Criminal Code.
Kkx Prisoner’s counsel strongly objected to the change, not only he

ro nti.vm. fore the Judge at Vernon, hut as well before the prisoner was 
uTdmüid arraigned for trial at New Westminster. In the view I take on 

c.j.a. another phase of the question, it becomes unnecessary to ex
press an opinion as to whether or not the question of the valid
ity of the said order can be reviewed oil a stated case in the 
manner attempted here. I base my answer to this question on 
this —that bv sec. 884 of the Criminal Code, the Judge is given 
power to change the place of trial whenever it appears to him to 
lie expedient to the ends of justice to do so. When he is seised 
of facts from which it could properly be inferred that it is ex
pedient to the ends of justice to make the change, his decision 
becomes one of fact not one of law. and hence not open to re
view by way of ease stated to this Court. As I have already 
said the circumstances under which this trial was changed were 
exceptional and the usual practice of putting the facts forward 
on affidavit was not adopted. That, however, is a matter of 
practice and besides was assented to. properly enough, under 
the peculiar circumstances of the ease by counsel for the pri
soner. tin* learned Judge being seised of the facts.

While what was done was proper under the circumstances of 
this ease. I nevertheless think that, as a matter of practice, the 
course adopted and the class of evidence required in such cases 
as It. v. ('arroll, 2 ('an. fr. ('as. 200; It. v. Ponton, 2 Can. Cr. 
('as. 102: It. McKmanu, 14 Cox 87: and It. v. Pinion, 14 ('ox 
;»7!l, and many others ought to be adhered to.

I would answer the other questions submitted, namely, ques
tions fi to 22. both inclusive, by saying that the course adopted 
by the learned Judge was not wrong.

mmi.h i \ Martin, J.A. : In my opinion the questions reserved should 
be answered as follows:—

Quea. 1. In the negative. No precedent has been cited in 
support of an objection to a charge to the grand jury. In tin* 
eye of the law, that body occupies a very high position, and, as 
the grand inquest of tin* county, is supposed to and should com
prise the “wisest and best” of its residents, including, in Ktig- 
land, at least, “a number of magistrates” (cf. It• Sin riff of 
Sumy (18(50), 2 K. & F. 22(5), in short, those who would pre
sumably thoroughly understand their duty. While I agree that 
it would have been a proper thing to have explained to them any 
change in regard to the performance of their duties (and I 
may say that when I used to go on circuit I adopted that course
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yet, other Judges may well take the view that I did so cx abun- 
danti vaut da and I am quite unable to say that the omission 
to do so carries with it any legal consequences. The maxim 
omnia prasumuutur rite tt sol 4mnit<r vhhc aria ( Broom's Legal 
Maxima, 1911, 737 ) is especially applicable to the acts of such 
a tribunal, particularly in a change in their own body which they 
would almost inevitably take cognizance of and inquire into.

Ques. 2. In the negative. This is an order of the Court 
under the seal of the Court and verified by the signature of the 
proper officer, the district registrar, who acted as clerk of as
size, after being initialed by the Judge. Different Courts have 
different ways of authenticating their orders. For example, 
those of this Court are initialled by a Judge thereof, and sealed 
and signed by the registrar. Orders made by one of us in 
Chambers are signed by the Judge who made them. In the 
Admiralty Court, all orders are signed by the registrar, except 
those for payment out of money which are signed by the Judge 
and witnessed by the registrar. In the Court below ( ».#.. Sup
reme Court of British Columbia) orders are signed as they are 
in this Court. In the County Courts, it has been held by th ■ 
old full Court in Marlin v. Brown, June 21, 1905 unreported), 
that, in general, the mere entry of judgment in the registrar's 
book at the trial is a sufficient record of the judgment without 
taking out any formal order, and the formal judgment at the 
trial, which was in fact taken out in that ease, and held valid, 
was tested “by the Court,” by the registrar, and sealed.

Ques. 3. This was abandoned.
Ques. 4. In the affirmative. This is tile most substantial 

of the questions raised, and. after a careful. I may even say. 
anxious, consideration of it. I can only reach the conclusion 
that, assuming the prisoner's counsel is right in his contention 
that we can review the exercise of discretion by the trial Judge 
at the Vernon Assizes, I find myself unable to say that the course 
adopted by the Court was not. on all the facts which were fully 
within its cognizance, “expedient to the ends of justice.” A 
discretion of this nature, exercised under the wide language of 
the statute must be reviewed with great care, but I am free to 
admit that, had it appeared on the facts before the Court, which 
were all in its own cognizance (and. therefore, in this case not 
necessary to lie placed upon affidavit as they should otherwise 
lie), that the exercise of the discretion had proceeded upon a 
mere matter of convenience, either to the parties or to tile Court, 
that would not, on the authorities, have been a sufficient ground 
upon which the Court could have founded its “satisfaction” i” 
a legal sense. But the reference of the Court and counsel to Be
chances of witnesses disappearing is an additional and weightv 
element which the Court was entitled to estimate in the exev- 

50—15 D.I..K.
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vise of its discretion to bring on tin* case for trial at the earliest 
possible date, particularly in the light of the fact that, during 
the trial, it clearly appeared that a reign of terror had for a 
considerable time existed in the district where tin* crime was 
committed, which, admittedly, had an effect upon the evidence of 
the chief witness of the Crown in his testimony before the cor
oner's jury, owing to the fact that a Chinaman who recently had 
given damaging evidence at a coroner’s " st against an In
dian assoc with the prisoner, had been murdered.

Many of the leading cases on change of venue have been 
cited to us, and the rest are to he found noted in the text
books, r.f/., Roseoe’s (-rim. Evidence (1908), 220; Arch hold's 
Criminal Pleading (1910), 142-.'$: Short & Mel lor's Crown Office 
1'rae. (1908), 106-7; 9 llolsbury. 950; llowen Rowland’s Criin. 
Proceedings (1910), 49, 77; and Crankshaw's Criminal Code 
(1910), 957; and I have consulted a great number of them in 
the endeavour to find one which had the unusual feature in tin- 
case at bar, viz., that the venue was changed twice, first at th • 
request of the prisoner, and second, of the Crown. I have been 
trying to find some decision to support the very plausible view 
that once an accused had been removed from his original county 
it would not require so strong a case to remove him again into 
another, on the theory that his newly acquired rights in th • 
county of his selection would not be so deeply rooted as those 
in the county of bis origin, because, as is said in (’hittv’s Crim
inal Law 2nd ed., 1826 . \ol. 1, p, 177,
in tin* earlier period* of our history it xvus even neeeeeary that (lie offence 
should Ik* tried hy a jury of the visnc or neighbourhood who were then re
garded a* more likely to he qualified to investigate and dim-over Un
truth than persons living at a distance from the scene of the transaction, 

a reason which could have no application once the trial ha I 
been removed from that visne. Apparently the point has not 
come up for decision before now, so I am free to express my 
view thereon, and it is that it is not necessary to shew so strong 
a case for a second change since it cannot lx* presumed lluit a 
jury of a third county would even theoretically lx* any less 
qualified to do justice than a jury of a second, and, therefore, the 
accused should be prepared with some definite and substantial 
answer to such an application when properly grounded, but lie 
has shewn nothing of the kind here, and consequently bis objec
tion to the course adopted cannot prevail.

Quea. 5, 6, and 7. In the affirmative.
Ques. 8. In the negative.
Ques. 9. Abandoned.
Ques. 10 and 11. In the affirmative, having regard to the 

relevant points at issue.
Ques. 11. In the affirmative, on the ground of public policy.

54
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(^ues. 12. In tin* affirmative, in the circumstance*. But if 
the learned Judge intended to lay down the general rule that 
there could he no cross-examination upon an answer made to a 
juror, that cannot he supported. Here, however, the juror was 
simply trying to ascertain if lie had got a fact, already deposed 
to, rightly in his mind.

(jues. 13. In the affirmative. Assuming that the prisoner 
had the right to make a statement, short or long, as he chose, 
that does not entitle him to give a mere demonstration in dumb 
show. You cannot make a statement by stating nothing: this is 
obviously an attempt to get in evidence under the guise of mak
ing a statement. Of course, even a dumb person may make, in 
effect, an oral statement (as well as a written one) by well 
known means, but that is only in reality another form of speech 
by < ar a different agency to attain that object.

<^ucs. 14 to 21. All in the affirmative. These relate to 
the charge and it is sufficient to say that reading it as a wliob*. 
in the light of the relevant issues and the evidence adduced, no 
valid objection can be taken thereto.

l^ues. 22. In the negative. The jury could only understand 
from what was said to them that they were the sole judges of the 
facts. Whenever the learned Judge expressed an opinion lie 
c it with that direction.

It follows that all the questions reserved should be answered 
in favour of the Crown.

B. C.
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(Ialliiikk, J.A., concurred with Macdonald, C.J.A. o»mher. .i.a.

McPiiILLIPH, J.A. :—Crown ease reserved by the Honour- criiiiiip». J \ 
able Mr. Justice Morrison. Vnder the law as it now stands, any 
question of law may be reserved for the opinion of the Court of 
Appeal, and no proceeding in error shall be taken in any 
criminal case.

Twenty-two questions in all have been submitted, upon all 
of which, my opinion is, that no miscarriage of justice occurred 
and no mis trial took place.

The only question which has given me concern is No. 4 deal
ing with the change of venue from the county of Yale to the 
county of New Westminster. This change of venue was made 
by the Honourable the Chief Justice of British Columbia at 
Vernon in the county of Yale and as submitted reads in tins 
way :—

4. Had the learned Chief .limtice the juridiction to make the an id 
order, or ought it to have lieen made?

This question is answered by me as all the other questions 
are, that no error has taken place—or, specifically. 1 answer.
Ye*.

4600
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The change of venue, in my opinion, in any view of it, was 
essentially a matter of procedure, and, if the order made did 
not proceed upon proper material, it is only a matter of irre
gularity and cannot avail now to implement or bring about a 
new trial. That it is within the category of an irregularity I 
refer to Clerk v. The Queen (1861), 31 L.J.Q.H. 175, a decision 
in the House of Lords.

It may he of interest at this point to observe that at the 
motion of the accused the venue was changed from the county 
in which the offence was committed, that is, the county of 
Cariboo to Vernon, in the county of Yale, and the challenged 
change of venue was at the instance of the Crown to New West
minster in the county of New Westminster. The accused being 
out of his county at his own instance—even under the earlier 
eases—was without the environment of insistence upon trial in 
the locality where the offence was committed ; further, the pro
ceedings shew he was given the opportunity to return to the 
original venue. There is no suggestion that the trial itself 
worked any prejudice to the accused in being held at New West 
minster, and I think it can be well stated that, admittedly, the 
accused has been in no way prejudiced by being tried in New 
Westminster.

In approaching matters of this kind. Courts must always 
give the closest of attention to the statute law. Parliament is 
the highest Court, and it must be assumed that public policy, if 
contained in express words in the statute law, is the declared 
public policy, not impairing, of course—save where abrogated— 
the inherent power of the Court to act upon well understood 
principles of public policy. Now. what is the duty cast upon 
the Court of Appeal? It is to be found in see. 1019 of tin* 
Criminal Code of Canada, as follows :—

101II. [// mo Hubulnntinl wrong, conviction * lit ml*.]—No conviction 
shall lie sot aside nor any now trial directed, although it ap|>ears that aomo 
evidence was improperly admitted or rejected, or that something not ac 
cording to law was done at the trial, or some misdirection given, unless, 
in tin* opinion of the Court of Appeal, some substantial wrong or mis
carriage was thereby occasioned on the trial : Provided that if the Court 
of Appeal is of opinion that any challenge for the defence was improperly 
disallowed, a new trial shall In* granted.

In my opinion, no substantial wrong or miscarriage was oc
casioned on the trial. Further, in my opinion, no question of 
law arising either on the trial or on any of the proceedings, pre
liminary, subsequent or incidental thereto, in fact took place— 
because, in my opinion, even if the change of venue was a ques
tion of law—which I deny—the Court of Appeal, acting under 
sec. 1019, has a plain duty, and that is, if no substantial wrong 
has ensued, the conviction stands, and examining the language
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of sec. 1019 it will Ik* seen that it is most precise in its terms 
“something not according to law was done at the trial.” Can 
it be said that the order made, effecting the change of venue, 
“was done at the trial”? I would unhesitatingly say, No. If 
authority is needed to support this view I would refer to Reg. 
v. Feuler man, 1 I)en. C.C. 565. The change of venue was all 
anterior to the trial of the accused. In the case above cited, 
Parke, Ji, said: “Properly there is no trial till issue is joined.” 
Alderson, B. :—

You say the trial liegins with the arraignment; how then do you ex
plain the question which is put to the prisoners after arraignment: How 
will you In* tried? At what point in the proceeding» did the trial bv 
battle begin? Trial is a very technical word.

Parke, l>. :—

B. C.
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Convicted in the statute means convicted on the trial.

In further support of the opinion to which 1 have come, 1 
refer to lieg. v. Clark, L.R. 1 C.C.R. 54; Reg. v. Gibson (1869), 
16 O.R. 704, at pp. 710, 711, Armour, C.J. ; Briscbois v. The 
Queen, 15 Can.'S.C.R. 421; Morin v. The Quern (1890), 18 Can. 
8.C.R. 407.

The Court of Appeal in acting under sec. 1019 has to address 
itself to what was done “at the trial” and “on the trial.” 
Ritchie, C.J., in the Morin case said, at 415:—

Vntil a full jury is sworn there can lie no trial. Iieeause, until that is 
done, there is no tribunal competent to try the prisoner. The terms of th • 
jurymen's oath seem to shew this. Ami as is to Ik* inferred, as we have 
even from what Lord Campbell says, that all that takes place anterior to 
the completion and swearing of the jury, is preliminary to the trial.

I am not unmindful of sec. 1014 of the Criminal Code of 
Canada, which admits of there being reserved “any question of 
law arising either on the trial or any of the proceedings pre
liminary . . . thereto,” but, in my opinion, change of venue 
is not a question of law, and, if, contrary to my view, it is a 
question of law, it is a mere irregularity as before stated, and 
upon the evidence before us, has worked no injustice and no 
substantial wrong or miscarriage was thereby occasioned on the 
trial (sec. 1019 C.C.), and I refer to the language of the 
Right Honourable Sir Charles Fitzpatrick, Chief Justice of 
Canada, in Allen v. The King (1910), 44 Can. S.C.R. 331, at p. 
339, 18 Can. O. Cas. 1, at 9, where he uses this language:—

I ciinnot agree that the effect of the section is to do more than ns 1 
said Itcforc, give the Judges on an appeal a discretion which they may be 
trusted to exercise only where the illegal evidence or other irregularities 
are so trivial that it may Is* safely assumed that the jury was not in
fluenced by it.

Here we have no question of influence upon the jury—noth-
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ing which govs to the merits—a mere matter of procedure ami 
nothing established that the accused, duly tried by a jury—by 
a Court—which I hold to be one of competent jurisdiction, was 
in any way prejudiced by being tried at New Westminster. 
The language of Ghvynne, J., in the Morin case (Morin v. The 
Queen (1890), 18 Can. S.C.R. 407), at p. 452, seeim to me to be 
particularly in point in this case:—

The objection taken in this case, if it should prevail, must do so upon 
the ground Hint there was such a substantial defect in the formation of 
the jury as constituted a mistrial, such a defect, therefore, ns would 
have entitled the Crown to have avoided the verdict if it had been one of 
uci|uittal. This consideration makes it a matter of the gravest import
ance, in the interest of the accused parties, that whenever a question of 
mistrial is raised, cure should he taken that mere irregularities (and an 
irregularity in the case at lmr is all that the change of venue can. in my 
opinion, be considered to be—this observation here made within brackets 
is mine, Mcl'hillips, J.A.) not working any prejudice to the accused upon 
his trial shall not be magnified into nullities avoiding a trial. It is not 
every irregularity upon the trial of a person upon a criminal charge that 
would eonstitute a mistrial. It would lie most disastrous as well to the 
due administration of the law as to the interest of the accused parties 
themselves if it should do so. The language of several of the learned 
Judges in Mcllors case. 4 Jur. X.N. 222*8-4, is very applicable to the pre
sent ease. Crompton, J., referring to the point in that case says:—

It would lie very mischievous if every irregularity of this nature would 
necessarily vacate a verdict; if it would necessarily have that effect, the 
same principle would apply in the case of an acquittal even though the 
irregularity were caused by the prosecution (and here the change of venue 
was the act of the prosecution—this observation here made within brackets 
is mine—Mcl’hillips, J.A.). The extreme mischief should make ti* cautious 
in seeing that the strict rules of law are not extended in such a manner 
that at every assizes ami session we should be in danger of hearing of 
verdicts being set aside by accidental or contrived irregularities like those 
in question.”

Crowder, J., says:—
Verdicts fourni at the assizes and quarter sessions after the most 

patient ami careful investigation, where the trials have been with the ut 
most impartiality, and the results have lieen most satisfactory to the ends 
of justice, might be set aside and the prisoners, if convicted might have 
another eh nice of cscupe, or, if acquitted, might have their lives and 
liberty again imperilled by another trial: for if such a mistake is fatal to 
the trial it is equally so, whether the verdict pass for or against the pri
soner, and whatever the nature of the crime may Ik* with which he i* 
charged.

Willes, «T., says:—
if this was a mistake, the prisoner being convicted, it would equalb 

have been a mistrial in case of acquittal, but to order a venire dc novo in 
the latter case would Is» scandalous and oppressive.
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And Byles, J., Hays:—
A mere ty of prejudice cannot vitiate a trial. . . . If a mis

take of this nature vitiates a verdict against a prisoner, it equally vitiates 
a verdict for him. The Crown may at any time and at any distance of 
time, take similar objections and the validity of all acquittals is put in 
jeopardy.

Gwynne, J., at p. 454, in the Morin case, says:—
So, likewise. I may adopt the lunguage of Crowder, .1,. in the same case 

(Itcllor case, 4 dur. N.8. 224) at eminently appropriate to the present, 
where he says: —
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"Before I can arrive at the conclusion that a verdict found by such a 
jury so empanelled is a nullity, I must Is* satisfied that there exists some 
stringc d and indexible rule of laxv which goes the length of avoiding 
every riminal trial when such a mistake (however unattended with the 
sligh est mischief) has occurred. . . . But I can lind no such rule of

The evidence before this Court (the Court of Appeal for 
British Columbia) is that a condition of terrorism existed in the 
neighbourhood where the crime was committed; that is, wit
nesses who could give relevant and material evidence were in
timidated by the fact that they were in peril of their lives 
and the evidence is, that a material witness in one ease of mur
der was recently done to death. It was owing to the strong 
feeling existent—of resentment to this condition of things—that 
the accused applied for a change of venue, believing that he 
would not receive a fair trial; therefore, the ends of justice ad
mittedly would be best served by a removal as far as possible 
from the scene of the offence.

Reverting to the order made by the Chief Justice changing 
the venue from the county of Yale to the < y of New West
minster, 1 have this further to say that his decision, discretion
ary in its nature, which must be admitted, founded, as the evid
ence shews, upon cogent evidence—the peril that unless tin- 
trial be had at an early date, the witnesses of the Crown woul I 
not be forthcoming; that upon the particular facts of this ease 
the Chief Justice had evidence before him that entitled him to 
make the order, and were bis decision reviewable, I would hold 
that the order was rightly made. Whilst I say this, I pause to 
observe that it is perhaps the better practice to insist upon the 
usual formal evidence being adduced, that a long course of prac
tice has called for—not that I in any way hold that it is essen
tial—where the ends of justice have been attained as in this

On the whole, I am of opinion that no substantial wrong or 
miscarriage was occasioned by reason of any of the matters 
called in question, and reserved for the consideration of the 
Court of Appeal, that is. there being no miscarriage of justice

0
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ties, together with the following amongst other authorities :
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It. v. Murphy (1869), L.R. 2 I’.C. 535, 38 L..I.1M'. 53; King v. 
Meyer (1908), 24 T.L.R. 621 ; Ilex v. Bertrand (1867), L.i’.R. 
16 N.S. (P.C.) 752; Bex v. Christie (1913), 30 T.L.R. 41; Bex

McPbillipe. J.A. v. Weetacott (1908), 25 T.L.R. 192; B. V. Balmer (1856), 3 
Kills & Hlacklmm, 1024; Clerk v. The Queen (1860), 29 L.J. 
Q.li. 232, S.C. (1861), 31 L.J.Q.B. 175, 9 ILL. Cases 184; 
B. v. MielmeIxoh (1912). 19 Rev. de Jur. (Que.) 49.

Ceinvietinn affirmeel.

ALTA. REX v. MINCH1N.
ac.
1014

Alb%’tn Supreme Court, Itarrep, V.J., Seott, Stuart, Heck, awl Simmons, 
■it. January 10, 1014.

1. Evidence (8X1—1—823)—Suggestive facts—Criminal case—Con
nected CRIMINAL ACT.

Where evidence <>f the commission of one criminal act is in itself 
circumstantial evidence of the commission of another criminal act. 
it is admissible in evidence to establish the commission of the latter ; 
so where a cashier is short in his accounts and alone has a check on 
the amounts, evidence of an alteration made hv him in the 1 rooks to 
make them tally with the easli is evidence tending to convict him of 
the theft

2. Evidence (8 IN'.I—435)—Bank hook of accused—AdmihhiiiILITY.
The private hank account of an accused cashier is admissible in evid

ence against him on a charge of emliezzlement to shew that the de
posits of moneys in his private account at or alsmt the time of the al 
leged emliezzlement is too large to lie accounted for by his salary or 
known income, as tending to shew that the missing money went into 
his possession and not into that of his fellow-employees.

| Williams v. C.S.. 1 UK V.H. 382. 18 Sup. 112, referred to; and see
1 Wigmore on Evid. sec. 154m.]

3. Trial (611)—15)—Statements of counsel—Limiting scope of en
quiry—Failure TO OBJECT.

That the personal hank account of a person accused of emliezzlement 
is put in evidence against him and counsel for the accused limits his 
examination of witnesses to an explanation of a single item of that 
account, does not preclude the trial judge from considering in his 
directions to the jury any inferences apart from such single item 
which may projierly lie drawn from what appears in the hank account, 
although counsel for the Crown had not during the examination by 
prisoner's counsel demanded an explanation of other items.

| lira true v. Ihinn, <! K. 07, distinguished.)

Statement Crown cn.se reserved by Walsh, J.
The conviction was affirmed, Heck, J., dissenting.
F. ('. Eaton, for the defendant.
./. Short, and ,/. Shaw, for the Crown.

Harvey, O.J. Harvey, C.J. :— It is, perhaps, of little consequence in this 
ease, hut, in view of our decision in Krx v. Oirvin (1911), 3 
Alta.. L.R. 387, questions 1 and 3 must he considered together.
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I feel no doubt that there is ample evidence on which a jury 
of reasonable men might come to the conclusion that the jury 
in this case did. The evidence is circumstantial, but there are 
many circumstances pointing to the guilt of the accused, and 
the weight of the evidence is a Matter for the jury alone.

It was urged by counsel that what evidence there was was 
evidence of falsification of books or forgery; and, because the 
jury thought him guilty of such offence, they found him guilty 
of theft. It is perfectly true that evidence of the commission of 
one crime entirely unconnected with the offence charged is in
admissible to prove the off ence charged ; but, where the com
mission of one act, criminal or otherwise, is in itself circumstan
tial evidence of the commission of another act, it is perfectly 
proper evidence to establish the commission of the latter act.

With respect to question 2, I find myself unable to see any 
ground of objection to the admissibility of the bank account. 
It is simply evidence of certain acts of the accused in the way 
of deposits and withdrawals from the bank. Many of the acts 
may be absolutely immaterial, but so necessarily must In* many 
acts and statements of an accused person which are put in evid
ence. If the evidence is immaterial, it is unimportant, and no 
harm could have been done by its receipt, other than to delay 
the proceedings.

I am unable to find any question of law raised by the fourth 
question. Some of the remarks made by the trial Judge may 
have indicated his view of the effect of the evidence in some 
particulars; but, under cur system, it is considered proper for 
the Judge to point out to the jury the bearing tie* evidence has 
on the case, and he naturally does so as it appears to him.

I can see no objection in law or in any other respect to the 
Judge’s remarks about the bank account, and the only question 
we can eonsider is whether he was wrong in law. The remark to 
which reference has lieen directed as made by the counsel for the 
accused on bis cross-examination of the bank official—“This is 
the only item, I take it, in this sheet that we are interested in 
at all”—is not a simple remark made by counsel, to which the 
opposing counsel might In- deem -<l to assent by silence, but 
appears in the record as a question to the wittn-ss—to which, 
however, naturally, the witness could give no answer. If the 
prisoner's counsel could, by the simple method of asking such 
questions, bind down the Crown to a certain course of conduct 
or limit tile effect of the evidence, it appears to me that the 
enforcement of the criminal law might be made very difficult 
indeed. But, even if it might he said that the Crown could 
get no benefit from the evidence, I am quite unable to see how 
the learned Judge erred in law in directing the jury as he did; 
for he clearly told them that then1 was no evidence one wray or 
the other to shew the bearing of the items in the account.

ALTA.
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The ease of Browne v. l)unn, 6 R. 67, appears to me to have 
no application to this case. The Crown could not have obtained 
any explanation of the items of this account. Naturally, the 
accused would be the only probable person who could explain 
them. The account was there ; if the items needed explanation, 
the burden was on him of explaining them. The fact that he 
did go in the witness-box, though he could not have been called 
by the Crown, cannot, it appears to me, make the ease any dif
ferent from what it would have been if he had taken advantage 
of his right and remained out of the witness-box.

I am of opinion that there is no ruling of the Judge, as to 
which a question has been reserved, in which there was any mis
take in law ; and, therefore, the conviction should be affirmed.

scott. j. iNcott, J., concurred with Simmons, J.

Stuart, j. Stuart, J. :—1 should have preferred a fuller opportunity 
than 1 have been able to secure to consider the questions in
volved in this case before expressing a final opinion. We have 
the high authority of Halsbury’s Laws of England, vol. 9, 
p. 651, for the statement that :—

It ia not tmllicient to allow u genvral deficiency without proving the 
Rpecillc sums or some of them constituting such deficiency.

Authorities an* cited in the note ; ami with regard to the 
case of Ifcx v. drove, 7 C. & 1*. 635, it is said that, although a 
contrary conclusion seems to have been arrived at by 
eight Judges against seven, that cast* is not notv considered to 
be law. And B(X v. Jones, 8 C. & P. 288, and Rex v Monh, 7 Cox 
C.C. 60, 68, are referred to. Then* are, 1 know, authorities for 
the other view, and, as all the members of the Court are con
vinced that tin* other view is correct, I do not think that, with
out further consideration, I should dissent from the opinion they 
hold.

I have also considerable doubt whether there was any evi
dence admissible against the accused of the receipt of sums 
which would shew a general deficiency. The entries in the 
general cash book were not all made by Minch in, but were made 
by a number of men. I do not think that Minchin’s admis
sions amounted to anything more than this, that if the books 
were correct and all items shown by them to have been received 
were in fact received, then there was a deficiency. The evid
ence of the accountants and experts and other employees went 
to this, that, presuming the entries to be correct, the correct 
amount of cash was on hand on the 1st December. Hut, so far 
as I have been able to examine the case, I am not yet satisfied 
that then* was any evidence admissible against the accused to 
prove that the amount shewn in the general cash book as being 
on hand on the 1st December, viz., the sum of *2,443.33, was not
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in fact too large ; in other words, that a number of items which 
would he nccesary to shew that that amount was correct, aside 
from the result of the alteration, were not items which were 
never received at all, even at the wicket. The receipts, or so- 
called receipts (for they were not receipts, but statements of 
payments in, the actual receipts being given out to members of 
the public), were not all in Minchin’s handwriting, but were 
written, many of them, by other clerks, and were signed by the 
parties assumed to have paid money in. I doubt if these were all 
admissible in evidence against the accused. It may be that I am 
under a misapprehension here; but, as I am at present advised,
I am not satisfied in my own mind upon this point.

Then we have the high authority of a judgment of the Sup
reme Court of the United States in the case of Williams v. 
United States, 168 U.S. 882, that the evidence of the accused’s 
hank book was not admissible at all. This case is criticised 
severely and perhaps with justice in Wigmore on Evidence, par. 
lf>4, in a note. The criticism is apparently very sound, but the 
authority of the Supreme Court of the United States is impres
sive.

I am also somewhat impressed with the view expressed by 
my brother Beck; but, ils tin* majority of the Court is clearly of 
the opinion that the conviction should be affirmed, I do not dis
sent, but concur with great hesitation, for the reasons I have 
given.

Beck, J. (dissenting) :—This is a case reserved by Walsh, •!.
The prisoner was tried before him with a jury on the follow

ing charge: “That he. the said Charles Henry Minchin. on or 
about the 19th day of October, 1911, lieing then and there em
ployed in the service of the city of Calgary, a municipality, and. 
lieing then and there by virtue of said employment in posses
sion of certain moneys to the amount of $f>,000, did unlawfully 
steal the saitl moneys.”

There are a number of questions reserved.
My opinion is, that there should he a new trial. It is. there

fore, not necessary that 1 should deal with all the questions.
One of the options is the propriety of the learned Judge's 

charge in respect of the prisoner's private hank account. Tin- 
learned Judge’s charge in tills respect is self-explanatory, and 
I quote it: (Then there is) “the question of Minchin’s bank ac
count. The $5,000 deposit early in Oetolier is amply accounted 
for by him. It is put beyond the possibility of a doubt that that 
particular deposit had anything to do with the transaction. Tin- 
money that formed it came from an entirely different source, 
and the fact that it was deposited, therefore, forms no evidence 
whatever on this crime, simply because tin- figures happen to
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correspond. You will have with you the hank account. 1 have 
taken the trouble to go through it, hut you will check up my 
figures yourselves and see if I am right. I make it that between 
the middle of June and the 1st December, his deposits outside 
of this #5,000 item, and outside of certain proceeds of discounts 
which went to his credit, amounted to #.‘1,297.57. Now, I think 
it quite plain that same of these items were made up of deposits 
of his monthly salary cheques. There were several deposits of 
#175 towards the end of the months, which correspond with his 
monthly salary, and allowing the full six months' salary, there
fore, as having lieen deposited to his credit, that makes #1,059. 
which leaves a balance of #2,239.57, if my figures are correct, 
which was deposited to his credit between the middle of June 
and the end of November, outside of his salary, outside of his 
discounts, and outside of this #5,000 deposit. It is suggested 
to you by the Crown that these apparently large deposits afford 
some evidence of the fact that Minchin was getting money else
where than from his salary ; and, of course, that is so. He did 
not get all of this money from his salary. We have no explana
tion of any of those items except the #5,000. We have no evid
ence to shew that any of these deposits which form the total 
that 1 have given you came from the city. We have the bald 
fact, unexplained, and therefore not to Ik* dealt with in the 
light of any evidence, that this considerable sum was deposited 
to the credit in the hank between these dates.”

After the verdict of the jury of “guilty,” upon the learned 
Judge asking the prisoner if he had anything to say why sen
tence should not he passed upon him. the prisoner said this, 
among other things: “As to the moneys in my hank, I can ex
plain them. I was never asked to by the Crown or my counsel. 
I got the money from Mrs. Minchin time and time again.”

Now the prisoner’s private hank aeeount having been put in 
evidence—it was proved by the aecountant of the Molsons Bank, 
where the prisoner kept his account—and a deposit of #5,(XX), 
identical in amount with the sum allcgtsl to have been stolen 
and deposited on the 3rd Oetolier, sixteen days before the date 
approximately stated as the date of the theft, having been satis
factorily explained, it was, in iny opinion, the duty of counsel 
for the Crown to make it clear that he, nevertheless, proposed 
to urge that there were other items in the account which called 
for an explanation. I think that, under such circumstances, 
counsel for the prisoner was entitled to assume that no further 
importance was attached to the bank account. If so. counsel for 
the Crown had no right to make an adverse reference in his ad
dress to the jury, as we are told he did, to the portion of the ac
count which counsel for the prisoner rightly inferred was not in 
question. Obviously, the learned trial Judge was under a like 
restriction.
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It has been put to me that in this particular ease the witness ALTA, 
under examination was evidently not in a position to give any 
explanation of th<‘ other items; and that, therefore, there was lf)14
nothing that the counsel for the Crown was called upon or could ----
do at this stage; and that he might well suppose that counsel R*x 
for the accused would, at some later stage and by some other Minchin-
evidence, attempt to give some satisfactory explanation of the R—jj-j 
remaining items of the account. Assuming that this affords an mi,anting) 
answer to the opinion I have expressed, it is overcome, I think, 
by an incident which occurred during the cross-examination of 
the accountant of the hank by the prisoner’s counsel.

The accountant, called by the Crown, produced and proved 
the prisoner’s account from April, 1911, to November, 1911.
Counsel for the Crown had him distinguish the items as de
posits and discounts. In cross-examination, counsel for the pri
soner shewed quite clearly that the $T was the pro
ceeds of a discount in another bank of a joint note of the pri
soner and his wife for $5,000. Counsel for the prisoner, in the 
course of his cross-examination, referring to this $.">,000 item, 
made this statement: “This is the only item, Î take it, in this 
sheet, that we are interested in at all.”

The witness made no answer to this statement. It was one, 
however, which I think there was an obligation upon counsel for 
the Crown to negative, if lie did not accept; and there is nothing 
to shew that he did so.

The principle underlying the opinion which I have expressed 
is set forth and illustrated in a case in the House of Lords,
Broumc v. Dunn, [1894] 6 R. 67. Lord Herschell, L.C., says 
at 70:—

These witnesses, nil of them, depose to having sulTered from siivh an 
iioynnees; they further depone to having consulted the defendant on the 
-uliject, ami to having given him instructions which resulted in their 
signing this document; and. when they were called, there was no sug
gestion made to them in cross-examination that that was not. the case.
Their evidence was taken; to some of them it was said. "I have no ques- 
tions to ask;" in the case of others, their cross-examination was on a 
point quite beside the evidence to which I have just called attention. Now, 
my Ixirds, I cannot help saying that it seems to me to In» absolutely es
sential to the proper conduct of a cause, where it is intended to suggest 
that a witness is not speaking the truth on a particular point, to direct 
his attention to the fact by some questions put in cross-examination shew
ing that that imputation is intended to he made, and not to take his evid
ence ami pass it hy as a matter altogether unchallenged, and then, when 
it is impossible for him to explain, ns, perhaps, he might have Im'cii able 
to do if such questions had iiecn put to him. the circumstances which it is 
suggested indicate that the story he tells ought mit to lie lielievcd, to 
argue that he is a witness unworthy of credit. My I/ords, I have always 
understood that if you intend to impeach a witness you are bound, whilst

A583C
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li® *rt •*» the l)i>\, to give hi m mi opport unity of milking any expia mil ion 
which is open to him ; ami, as it seems to me. that is not only a rule of 
professional practice in the conduct of a case, hut is essential to fair 
play and fair dealing with witnesses. Sometimes reflections have been 
made upon excessive cross-examination of witnesses, and it has been com
plained of as undue; hut it seems to me that a cross-examination of a 
witness which errs in the direction of excess may lie far more fair to him 
than to leave him without cross-examination, and afterwards to suggest 
that ho is not a witness of truth—1 mean upon a point on which it is not 
otherwise perfectly clear that he has had full notice beforehand that there 
is an intention to impeach the credibility of the story which he is telling. 
Of course, I do not deny for a moment that there are cases in which that 
notice has I icon so distinctly ami unmistakably given, and tin* point upon 
which he is impeached, ami is to Ik* impeached, is so manifest, that it is 
not necessary to waste time in putting questions to him upon it. All I 
am saying is that it will not do to impeach the credibility of a witness 
U|M>n a matter on which lie has not hail any opportunity of giving an ex
planation by reason of there having been no suggestion whatever in 
the course of the case that his story is not accepted. It seems to me, there 
fore, that it must certainly be taken that these witnesses, whether they 
were exaggerating somewhat Mr. Browne’s acts towards them or not (that 
is immaterial), were telling the truth when they said, “We did bring lie- 
fore Mr. Dunn the fact that xve had these causes of complaint—that, at 
all events, was the impression which they produced on his mind:—“we 
did consult him alsmt them, we did want him to net for us, and we did 
sign this document because we wanted him to net for us." Now, my Lords, 
as regards all these |iersoiis. except the three whom I will deni with pre 
sently, the case is all one way. Having regard to the conduct of the case, 
it was not open to the learned counsel to ask the jury to disbelieve all 
their stories, and to come to the conclusion that nothing of the kind had 
passed.

Lord llalshury said, at 76:—
My Lords, with regard to the manner in which the evidence was given 

in this ease, I cannot too heartily express my concurrence with the Ixird 
Chancellor as to the mode in which a trial should 1m- conducted. To my 
mind nothing would be more absolutely unjust than not to cross-examine 
witnesses upon evidence which they have given, so ns to give them notice, 
and to give them an opportunity of explanation, ami an opportunity very 
often to defend their own character, and, not having given them such an 
opportunity, to ask the jury afterwards to disbelieve what they have said, 
although not one question has been directed cither to their credit or to the 
accuracy of the facts they have deposed to. In this case I must say it 
would lie an outrageous thing if I were asked to disbelieve what Mr. Hocli 
says, and what Mr. Mct'ombie says, after the conduct of the learned conn 
sel when they were examined at the trial. . . . My tards, it seems to 
me that it would be a perfect outrage and violation of the proper conduct 
of a case at A'isi Priun if, after the learned counsel had declined to cross 
examine the witness upon that evidence, it is not to lie taken as a fact 
that that witness did complain of the plaintiff’s proceedings, that he did 
receive advice, that he went round to Mr. Dunn as a solicitor, and that 
he did sign that retainer, the whole case on the other side being that the
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retainer was a mere counterfeit proceeding and not a genuine retainer at ALTA, 
all. My Lords, the same course was pursued with regard to Hoch. . . .
Therefore, here are two witnesses, who may Is» taken as examples of others. 
as to both of whom it cannot he denied that, if their evidence is true, they _____
went to Mr. Dunn and gave him instructions, and that the retainer was pEx
drawn up for the purpose of embodying the authority to Mr. Dunn to act. r.
I'nder these circumstances what question of fact remains? What is there Minchin. 
now for the jury after that? If Mr. Willis admits before the jury I Beck. J. 
say, by the absence of cross-examination, he does admit—that these Mi**enUng) 
statements are true, what is there for the jury? It is im|»ossiblc, as it 
seems V» me. therefore, to dispute for a moment that, in the manner in 
which this cause was conducted, that absolutely concluded the question.

Lord Morris said, at 79 :—
My Lords, there is another point upon which I would wish to guurd 

myself, namely, with respect to laying down any hard and fast rule as 
regards cross-examining n witness as a necessary preliminary to im
peaching his credit. In this ease. 1 am clearly of opinion that the wit 
nesses, having given their testimony, and not having been cross-examined, 
having deposed to a state of facts which is quite reconcilable with the rest 
of the case, and with the fact of the retainer having lieen given, it was 
impossible for the plaintilf to ask the jury at the trial, and it is Impossible 
for him to ask any legal tribunal, to sav that those witnesses are not to 
l>e credited. But I can quite understand a ease in which a story told by 
a witness may have been «if so incredible ami romancing a character that 
the most effective cross-examination would Is- t*i ask him t«i leave the Imx.
I therefore wish it to Is* understood that I would not concur in ruling that 
it was necessary, in order to impeach a witness’s credit, that you should 
take him through the story which he bail told, giving him notice by the 
questions that you impeached his credit.

lu the present case the prisoner gave evidence on his own 
behalf. He was not examined or cross-examined with regard to 
the items of the bank account other than the $5,000.

In viewr of what I have pointed out as taking place earlier 
in the trial, I think that counsel for the prisoner properly as
sumed that the Crown did not propose to treat the residue of 
the prisoner’s account as evidence adverse to the prisoner and. 
therefore, properly refrained from examination of the prisoner 
upon it; and the counsel for the Crown, having refrained from 
cross-examination upon it, was debarred from making use of it 
against the prisoner: equally so tin- trial Judge.

It seems to me that the principle of lirownr v. Dunn, (1894] 
f> K. I>7, that, in view of that principle, there was a misdirection 
in a matter of law by the learned trial Judge.

On this ground, I think, there should be a new trial.

Simmons, J. :—The accused was tried at the October sitting aimmoni. j. 

of the Supreme Court, before my brother Walsh ami a jury, 
on a charge of stealing $5,000 from the corporation of the city 
of Calgary while in the possession of the said moneys by virtue 
of his employment, and convicted upon this charge.

*
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The first question reserved is:—
At the vonvhiHimt of tin* vhhv for the Crown, wan there any evidence 

upon which the accused could In* legally convicted of the offence charged ?

Simmons, J. The accused was assistant treasurer, and, as such, had the 
custody and control of all moneys received by the city corpora
tion. Moneys were received by assistants at three wickets. The 
treasurer. Mr. Burns, contented himself with the oversight of 
payments out of the city’s moneys, and with carrying down to 
the hank the moneys received after the deposits were made up 
by Minchin and his assistants. At the close of each day, Min
chin received the cash from the cashiers at the three wickets, and 
they cat led out the amounts to him and gave him a slip made up 
from an adding machine with this amount. Minchin did not 
make a practice of checking up the amounts given 'in by tin- 
cashiers, hut took their word for it, and put the cash away in 
the safe in separate drawers for <*ach department. There was 
also another department, namely, the license department, and 
the license inspector apparently handed over to Minchin the 
moneys collected by him : in practice he did not do so every 
day. but at irregular intervals. Another department, namely, 
the street railway department, brought in to Minchin, at about, 
noon of each day, the moneys collected on the previous day.

In April, 1911, Minchin went away on a holiday, returning 
about the middle of June ; and. dn his absence. Me Ivor, an as
sistant in Minchin a office, was appointed acting assistant treas
urer. and received from Minchin the combination to the safe 
and the key to the inner door of the safe.

When Minchin returned in June, lie checked Me Ivor’s cash, 
and found it correct, and lie took over the key of the inner door 
of the safe. Me Ivor says that Minchin had the combination of 
the safe changed, and Minchin denies this. Me Ivor says that lie 
had no access to the safe after Minchin returns! in June, and re- 
assumed his duties. Me Ivor is corroborated by Morrison, a 
clerk who assisted Minchin in making up the deposits.

Minchin kept a petty cash book, in which he entered the 
amounts received from the different departments. The general 
cash was entered in the general cash hook at irregular intervals 
during each month, and made from the stubs of the cashiers' 
hooks ami from a general receipt book kept by Minchin’s de
partment, where moneys were received or cheques drawn by 
the city corporation on its utilities department.

Minchin followed the practice of carrying over somewhat 
large amounts in his cash from day to day when the bank de 
posits were made. These amounted, in some cases, to over iM.tMIO
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The only explanation given by him lor so doing was, that he 
allowed his cashiers to accept as cash post-dated cheques and 
cheques which were presented to the hank and by the hank 
marked ‘‘N. S. F.,”and also frequently44(\G.’g” which latter 
represented moneys paid out to employees who might have left 
the service of the city before pay day, and were paid in cash.

it was a practice for the stores department of the city to 
issue » s to the various departments of the city, and at 
stated times the store-keeper advised the city treasurer’s de
partment of the aggregate amount due from each utility depart
ment, and cheques were issued on the hank account of each sep
arate department and paid to the general cash of the city in 
payment for the supplies, in October, 1911, three of such 
cheques were issued in payment of stores which amounted in 
the aggregate to $67,053,35. This amount was créditai in the 
treasurer’s general cash hook as $62,053.35, instead of $67.- 
<153.35, and likewise the voucher for the same appears as $62.- 
053.35. Then- is evidence of a probable change of the figure 
2 in each case.

No money was lost to the city out of the transaction, so far 
as the issue of the cheques is concerned, for the proper amount 
of $67,053.35 was placed to the credit of the city’s general hank 
account The result, however, of the falsification was this, 
that from ami after the date of tin- falsification, tin- amount of 
cash on hand which the treasurer’s cash should shew was just 
$5.000 less than it should have shewn if the proper amount of 
$67,053,35 had been entered.

A real shortage of cash in the treasurer’s hands of $5,000 
was, therefore, appamit. This is an elementary arithmetical 
conclusion so obvious that, it seems to me, no fault can be 
found with the auditor Harvey for drawing the conclusion, 
although it was the function of the jury to do so. This con- 
elusion. of course, is based on the promises that the cash was 
correct when Minchin took it over in June. Counsel for the 
accused during the trial did not question this conclusion. Min
chin admitted its correctness when the auditor Harvey called 
his attention to it, and he said, “Some one money.”

Now. If the evidence of Me Ivor and Morrison is to be Im*- 
lieved, no one but Minchin had a cheek on the correctness of the 
amount of actual cash locked in tin* safe each night. No one 
had a check on Minchin as to whether the amount shewn in his 
petty cash book was the actual amount which he put away in 
the vault each night. Then1 is a conflict of evidence, no doubt, 
but the jury had a right to draw their own conclusion.

It is contended, on liehalf of the accused, that, since others 
were making entries in the petty cash book and the general cash 
lwwik, he cannot In* held responsible for what these hooks disclose.
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The answer to this contention seems to me to Ik* that, if Minchin 
alone had control of the actual cash, he had a cheek upon his 
subordinates in regard to the entries they made. He, through 
over-confidence or neglect of duty, may have failed to exercise 
this check. He may have been deceived by sonic of his assist 
ant cashiers in regard to the amounts they actually handed over 
ut the end of each day ; and, if the Crown’s case rested here, 1 
think the force of this contention might be urged, although tin- 
correct ness of the entries is not questioned by the accused nor 
by his counsel at the trial. But this brings us to the falsification. 
Witnesses have sworn that the alterations were made by Min
ch in. If the jury adopt the conclusion of these witnesses, there 
is fastened upon the accused an act which suggests his desire to 
cover a shortage of $5,000 in the cash. The accused denies hav
ing made the alteration, but admits the purpose and effect of 
the alteration to be that which the Crown contends it is.

I conclude, therefore, that there was evidence upon which 
the jury could properly find the verdict they did.

As to the second question reserved, “Was the bank account 
of the accused properly admitted in evidence Î”

No objection to its admission was taken at the trial. Its cor
rectin'*» is admitted, ami it shews the deposits made by the ac
cused during the period between June and December, when, the 
Crown maintains, the moneys were taken. I fail to see any 
ground for rejecting this evidence. It is evidence of a material 
fact, namely, the moneys deposited by the accused in his pri
vate bank account during the period in which, the Crown alleges, 
the moneys were stolen, ami is in a class which a Hon Is the de
fendant the fullest opportunity of explanation if he wishes so 
to do. See Wigmore on Evidence, vol. 1, see. 154a, and his criti
cism of the judgment of the United States Supreme Court in 
Williams v. United States, 1(>8 U.S. 382.

Question 3 (1) is fully answered by the answer to ques
tion 1.

As to the questions raised under 3 (a) (6), (c), (d), (c). 
(/), (//), (h), and (*), I propose to deal only with that raised 
under (t), namely, the comments of the trial Judge on Minchin s 
bank account. The Crown put in this evidence without calling 
particular attention to any one deposit. Counsel for the de 
fence contented himself with obtaining an explanation of one 
item of $5,000 in the deposits. He made a remark to the bank 
clerk ... on cross-examination (p. 357) to the effect that 
this was the only item the defence was concerned in. This re
mark of counsel was not addressed to the Court or to counsel for 
the Crown, but made casually to the witness. The trial Judg- 
called the attention of the jury to the fact that there was no ex 
planation of any other items in the account except the $5,1 MM»
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item, ami that the other items were not sufficiently accounted 
for hy his salary allowances.

It seems to me that the answer to this is, that this was ad
missible evidence which would go before the jury, and any 
juryman or all of them might reasonably have made the same 
inferences as the trial Judge suggested might he drawn.

1 fail to see where any qinsttion of law arises out of the fact 
that the trial Judge celled the attention of the jury to a part 
of the evidence which is properly admissible evidence. That the 
counsel for the accused did not avail himself of the opportunity 
to have the whole account explained surely did not affect the 
right of the Judge to call the attention of the jury to this evid
ence. It may be that, if the defendant's counsel had asked his 
client to explain these items other than the $5,000 item, the 
defendant might have < them to the satisfaction of the
jury ; and, if so, an injustice may have been done to him through 
the oversight of Iris counsel. On the question of low reserved, 
it would appear that this Court has no power to give redress in 
such a case, such power resting in the Federal Executive alone.

The other questions raised under 3 have been fully dealt 
with under 1. and 1 would answer all of the questions under 3 in 
the negative.

1 conclude, therefore, that the appeal should In* dismissed 
and the conviction affirmed.
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SASK Application for an order extending the time for perfecting
S.C.
1914

an appeal to the Supreme Court of Canada from the judgment 
of the Saskatchewan Supreme Court, lie Cumberland Election

Hr
Cumber-

Election

(No. 2), 15 D.L.R. 48; and for an order approving the security 
to he given in said appeal.

The application was dismissed.
W. B. Scott, for applicant.
V. M. Anderson, for respondent.

Lsmont. J. L.xmont, J. :—This is an application on behalf of William 
Charles McKay for an order extending the time for perfecting 
an appeal to the Supreme Court of Canada and for an order 
approving of the security to be given in said appeal. The ap
plication is opposed on the ground that the appeal was not 
brought within the time prescrilied by the Supreme Court Aet. 
R.S.C. 1906, eh. 139, and that, therefore, I have no jurisdiction 
to make the order asked for except under “special circum- 
stances,” which are not shewn to have existed. The first ques
tion, therefore, is, was the appeal brought in time?

Sec. 69 of the Supreme Court Act, R.S.C. 1906, ch. 139, reads 
as follows:—

Except as otherwise provided, every appeal shall be brought within 
sixty days from the signing or entry or pronouncing of the judgment ap
pealed from.

The judgment sought to be appealed from was pronounced 
by the Court en banc on November 15, 1913, as appears from 
the judgment roll. It was not formally entered until December 
1. The notice of appeal was served on January 20, 1914, and tin- 
notice of motion herein on January 23. If, therefore, the sixty 
days allowed for appealing runs from the pronouncing of tin- 
judgment by the Court en banc, the time expired on January 
14, and this appeal was brought too late. If the time runs from 
the formal entry of judgment, the appeal was brought in time. 
When time begins to run has been judicially determined by the 
Supreme Court of Canada. In County of Elgin v. Roberts 
(1905), 36 Can. S.C.R. 27, the registrar laid down the follow 
ing rule, which was approved of by the Chief Justice. He said, 
at p. 32:—

In my opinion, according to the jurisprudence of the Supremo Court, 
the «late from which time In-gins to run in appeals under set;. 40 (our «<•< 
till) of the Act is always the date of the pronouncing of the jmlgment. uu 
less an application is made to the Court apia-ahsl from to review some 
decision made by ihe registrar on the settlenu-nt of the minutes or sonu 
substantial question affecting the rights of the parties has not been dearb 
disposed of by the judgment as pronounc<‘d and the determination of llii- 
has delayed the setth-ment of the minutes.

In Walmsley v. (iriffith, 13 Can. S.C.R. 434, an application

5670
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wan made to dismiss an appeal because not brought within thirty 
(lavs from the pronouncing of judgment by the Court of Ap
peal for Ontario. Thirty days was the time within which an 
appeal could then be brought.

In giving judgment, Chief Justice Ritchie, said:—
What we decided in that case (it'Sullivan v. Harty, 13 ( an. N.C.H. 

431), was, that where any substantial matter remains to be determined 
In-fore judgment can lie entered, the time for appealing runs from the en
try of the judgment. Where nothing remains to In* settled, as. for in
stance. in the case of a simple dismissal of a bill, or where no judgment 
requires to Is- entered, the time for appealing runs from the pronouncing 
of the judgment.

In the case at bar the judgment of the Court en bum- was 
simply that the appeal be dismissed. Nothing remained to be 
settled before judgment could be entered. The time for ap
pealing, therefore, from such judgment, under the above authori
ties, which are binding upon me, began to run from the pro
nouncing of judgment, namely, November 15,1913, and the sixty 
days within which an appeal could be brought expired on Janu
ary 14, 1914. Notice of appeal not having been given until 
January 20, the appeal was brought too late.

On the hearing of this motion, no argument was addressed to 
me, nor were any authorities cited to shew, that the appeal was 
brought within the time prescribed by the Act. But it was 
argued by Mr. Scott on behalf of the appellant that even if the 
sixty days had expired before bringing the appeal, I had still 
jurisdiction under sec. 71 to extend the time, and that the time 
should be extended. Sec. 71 reads as follows :—

\nlwitintamling unything herein contained, the Court proposed to In- 
iippenled from or any Judge thereof may, under s|M>cinl circumstances, al
low an appeal, although the an me is not brought within the time herein- 
la-fore prescribed in that behalf.

This section gives to a Judge of the Court appealed from jur
ist liet ion to extend the time where, but only where, special cir
cumstances are shewn. What circumstances would be consid
ered sufficiently “special” to justify an extension of time for 
appealing? In International Financial Society v. Moscow Has 
t'om/niny, 7 Ch.l). 241, at p. 247, an application was made to the 
Court of Appeal to extend the time for appealing. In giving 
judgment. Lord James said :—

1 am of opinion that we cannot give any time. . . . The limitation 
of the time to appeal is a right given to the person in whose favour a Judge 
has decided. I think we ought not to enlarge that time unless under some 
very s|M-cial circumstance imbed : that is to sav. if there has Ims-ii any 
misleading through any conduct of the other side ... or where some 
mistake has I sen made in the oflice itself and a party was misled by an 
oflieer of the Court, or, again, where some sudden accident which could
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which accounted for the delay ; in such cases leave might Ik* given. Ihit 
simply where a man says. "1 looked at the order, and I how? title came l<> 
the conclusion that 1 had up to a particular day. and I determined to tac

Ra
Cumber-

Election.

tile last day I could,” then lie has taken upon himself to calculate the last 
day. and if he has made a mistake in calculating the Inst day lie must 
abide hy the consequence of that mistake.

Lnmont, J. In tin1 same case, Raggallay, L.J., said :—
1 am of the same opinion. This Court has before expressed an opinion 

that the mere fact of a misunderstanding hy the parties concerned of tin- 
provisions of the rules is not such a special circumstance as to induce tin- 
Court to give that special leave which is required to extend the time.

Set* also Northern Commercial Co. v. Cote» II, 18 W.L.R. 8!l. 
and NcIJrs v. Hegseltine, (> D.L.R. f>41, 27 O.L.R. 97. 
It is therefore only where the appellant sets up the cir 
c es which led to his failure to bring his an
peal within the time prescribed, and where those cir
cumstance* are sufficient to he designated as special, that tin 
Court appealed from can extend the time. Wh it are the cir 
eimistanees set out in the present application f There are ah 
sohitely none. There is not a word of ex ion from begin
ning to end of the material filed as to why the appeal was not 
brought sixty days; in fact, then* is no affidavit from
McKay at all. The entire consists of an affidavit by
Mr. Embury in which he sets out that, on January 19. lie n 
ceiveil a letter purporting to he written by the said McKay in 
structing him to appeal from the decision of the Court en ham. 
and stating that he (McKay) was leaving immediately for tin 
country north of Prince Albert and would return some turn
about February 1st; that upon receipt of the letter he tried to 
get into communication with the said McKay, but has since not 
been able to do so. There are here no circumstances of any 
kind, special or otherwise, set out which would explain or ex 
cuse the failure to bring the appeal within the time prescribcil. 
Had there been any circumstance set out which could reasonably 
In* held to be special so as to give me jurisdiction to make th 
order. I would have facilitated the appeal, more particularly in 
view of the fact that the Court en have was equally divided in 
opinion as to the correctness of the original order appeal* 1 
from |lie Cumberland Election, V> D.L.R. 481. Dut when- an 
appellant fails to bring his appeal within the sixty days pn 
scribed, and where, on an application to extend the time In- fails 
to set up any circumstances which the Court or a Judge cou 11 
hold a.s special so as to give jurisdiction to extend the time, tIn- 
Court is powerless to assist him. Circumstances may have . 
isted sufficient to enaMe a Court to hold them “special" will 
the nu " of see. 71, but if so. no attempt has Iteen made •

2914

5

5

4^24
8095



15 D.L.R.] RE O MBERLAND ELECTION. 807

lining them before me, and it is only when such circumstances 
are made to appear that the Court or a Judge thereof can ex
tend the time.

This application, therefore, must lie dismissed, because the 
applicant, not having brought his appeal in time, has failed to 
shew any special circumstances which alone could give me juris
diction to make the order asked for.

Application dismissed.

CAPE BRETON WHOLESALE GROCERY CO. v. McDONALD

Yom Heolia Supreme Court. Meaylier. It it mull, and llryndale. .1.1.
February I t. I!»I4.

I. KB.M liri.KNT CONVKYANCKH (6 11—ft>—( ONSlIlKHATION.
A conveyance <if laml imult* l»v a trailer to a solicitor who had no 

reason to consider him as being in insolvent circumstances, to secure 
to the solicitor the repayment of two judgments obtained by him in 
favour of his clients together with a small further sum of money nil 
vanceil to enable the trader to preserve his credit and add to his 
stock, must lie considered a bonâ fiilt transfer of property made for a 
valid consideration equivalent to a cash advance and does not con
travene the Assignments Act of Nova Scotia. H.S.N.S. If 100. eh. 14ft.

\Campbell v. Patterson, 21 Van. S.t'.ll. 04ft. applied; Haras v. II it 
sou. 28 Van. N.C.K. 207. distinguished. 1

Appeal from the judgment of Longley. J., in favour of plain- 
tiIV in an action claiming a declaration that a conveyance of land 
made by the defendants Daniel A. McDonald and Catherine 
McDonald, his wife, to the defendant Colin McKenzie, was null 
and void as against creditors of the said Daniel A. McDonald, 
on the ground that the latter, at the time of giving the deed, 
was in insolvent circumstances and unable to pav bis debts to 
the knowledge of the defendants, and that said deed bad been 
given and taken unlawfully and fraudulently contrary to the 
provisions of the Assignments Act. K.S.N.S 11)00. eh. 14"). and 
amendments thereto for tile purpose and with the intention of 
defeating, hindering, delaying, defrauding and prejudicing the 
creditors of said Daniel A. McDonald and with the intention of 
giving certain creditors an unjust preference.

The appeal was allowed.
C. ./, It it re lull, K.C.. and Colin Mu<l\< nzi<, for defendants, 

appellants.
II. Mdlish, K.C., and 7. Mm mil, for plaintiff, respondent. 
The judgment of the Court was delivered by 
Rvhsbll, J. ;—The defendant McKenzie was the solicitor of 

two clients who had sued defendant McDonald, and was on the 
point of entering up judgments against him. which would have 
the effect of giving said clients priority over the plaintiff and
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all others in respect to the debtor’s real estate. McDonald was 
desirous of avoiding the entry of judgments which would affect 
his credit and McKenzie reluctantly agreed to take a conveyance 
of a small piece of land as security for an advance of money with 
which to pay these two the claims and also as security for a 

Wholesale small sum advanced to enable the debtor to add to the stock 
( ,CoKRY ^00<*N 'n Ntor<‘- McKenzie had no reason to suppose that 

v. the debtor was insolvent, and the debtor himself might well sup- 
M< Donald, pose that he would be able to meet all claims against him if 

itnwrii. j. his credit could be maintained. The trial Judge thinks that lie
would have possibly paid all his debts if tin* present action bail 
not been brought. The deed was with a contemporaneous 
agreement for reconveyance when the amount advanced should 
be returned.

I do not see any reason why this deed should not be held to 
be a bonii fide transfer of property made in consideration of a 
present actual bond fide payment in money.

In Hums v. Wilson, 28 Can. S.C.R. 207, a chattel mortgage 
was set aside on the ground that the solicitor of tin* mortgagee, 
who also acted for the preferred creditor, knew that the debtor 
was insolvent, and it was held that the mortgagee must be taken 
to know all that the solicitor knew of the circumstances. The 
mortgagee in that case, therefore, knew that the debtor from 
whom the conveyance came was insolvent. Here the mortgagee, 
McKenzie, knew nothing of the kind and believed in good faith 
that lie was assisting the debtor to save his credit and pay his 
creditors in full.

In Campbell v. Patterson, 21 Can. S.C.R. 641, it was held 
that the statute did not apply to a chattel mortgage given in 
consideration of an actual bond fide advance by the mortgagee 
without knowledge of the insolvency of the mortgagor or of any 
intention on his part to defeat, delay or hinder his creditors. 
That is this case.

I do not think there was any actual intent, even on tin* part 
of McDonald, to give a preference by means of this transaction 
to the two creditors whose claims were paid. If lie knew any
thing at all he must have known that they were bound to get a 
preference in any case by having a first lien on his real estate. 
The intent of the transaction on his part was the very excellent 
one of keeping his credit good so that he might pay his creditors 
in full.

Tin1 appeal should. I think, be allotted with costs.

N. S.

8. C. 
11114

Appeal allowed.
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LINDSEY v. LE SUEUR

Ontario Supreme Court (Appellate Division), Meredith, f'.•//>., (larroir, S.C.
Maelaren, and Magee, JJ.A. December 5, 1913. 1913

Injunction (#11)—37)—Vviilication ok confidential information 
—Implied contract vndeb which himtoricai. data obtained.

Where mi mitlior is given access to nml permission to mnke ex
tracts from a collection of private documents of historic interest ns 
to the life of a deceased public man hy one of his descendants for 
the purpose of obtaining information for use in preparing under con
tract with a publisher, a biographical sketch to Is- included in a series 
of appreciative biographies of public men as indicated by the title 
given in advance to the series, it is an implied term of the arrangement 
between the public man's descendant and the author that the latter 
should not make use of the documents for any other purpose; and 
where the article written was adverse in view and was in 
consequence rejected by the publisher, the author may Is* restrained 
from publishing the extracts and may Is* ordered to deliver them up 
to the plaint ill' on its living shewn that he had threatened to use 
them in breach of the implied condition upon which lie hail obtained

[ Linder i/ v. Le. Sueur. Il D.L.K. til. 27 O.L.R. f>88. affirmed ; 
Amber Size and Chemical Co. v. Menzel. | MUS] 2 Cli. 239; and 
Ashburton V. Cage, \ 19131 2 Cli. 499, referred to.]

Appeal hy tin* defendant from tin* judgment of Britton. *T., 
Linds* g v. Id Sueur, 11 D.L.R. 411, 27 O.L.lt. 588.

IV. A’. Till* g, for the appellant:—The arrangement in refer
ence to the defendant gaining access to the Mackenzie collection 
of documents did not proceed on any understanding that the 
defendant should, in writing the life of William Lyon Mac
kenzie. make only such comment upon the material used as 
would make the resulting historical work a more “friendly” 
biography. The only condition, and that an implied one. 
attached to the permission of access, was that a fair use should 
be made of the material, and this condition was fulfilled. There 
was no express stipulation that the manuscript of the defendant 
would he published in “The Makers of Canada” series only, 
or otherwise could not he published at all, and no such stipula
tion can he implied, having regard to the subject-matter of the 
arrangement and to what the parties had in view : Consolidât* d 
Goldfields of South Africa (Limit*d) V. E. Spiegel and Co. 
(1909), 25 Times L.R. 275, at p. 277; Pollard v. Photographic 
Co. (1888), 40 Ch.D. 345; Lamb v. Evans, 11893] 1 Ch. 218. 
The name “Makers of Canada” is merely a publisher’s name 
for a series of biographies of public men, and does not neces
sarily indicate that the persons included in the series always 
advocated a wise political course. There is no finding that the 
defendant wrote anything unfair to Mackenzie, and that is the 
real issue. Historical truth should be the guiding principle to 
a writer, and any agreement to the contrary is against public

Statement

Argument
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policy and ought not to lx* given effect to. Nor should such an 
agreement be predicated upon the assertion of a party in interest 
when denied by the other. There is no precedent for ordering 
the delivery up of the extracts from and copies of the documents 
in question.

/. A'. //1IIninth, K.C., for the plaintiff, the respondent : It 
was on the express understanding that the defendant had under
taken to write a life of William Lyon Mackenzie for Morang & 
Co., for publication in their series, “The Makers of Canada," 
that access to the documents in question was granted to the de
fendant. It was for the purpose of publication in that series, 
and for no other purpose, that the defendant was allowed to 
examine the documents. The defendant deceived the plaintiff 
as to the attitude in which he would approach the work, and 
concealed the fact that he had previously been instrumental in 
having Morang & Co. reject a life of Mackenzie written by 
another author, on the ground that it was too favourable to 
the character of Mackenzie; and the defendant fraudulently 
represented that lie would enter upon the work in sympathy 
with the character he was to depict as one of “The Makers of 
Canada,” and would make fair use of the materials placed at 
his disposal for that purpose. This he did not do. and tin 
manuscript was rejected by Morang & Co., because, in their 
opinion, it was partisan and unfair, and did not depict Mac
kenzie as one of the “Makers of Canada.” The judgment be 
low is right in ordering the delivery up to the plaintiff of all 
extracts from and copies of the documents in question, and in 
restraining the defendant from publishing any information 
obtained from the Mackenzie collection; and there is no doubt 
about the Court’s ability to grant the plaintiff this relief 
Prince Albert v. Strange (1849), 13 Jur. 109; Duke of Din ins 
b err g v. Shebbearc (1758), 2 Eden 329; Thompson v. Stunhopi 
(1774 . A mill. 717.

Tillrg, in reply.

The judgment of the Court was delivered by
Mmiiitb, Meredith, C.J.O. :—This is an appeal by the defendant from 

the judgment, dated the 9th January, 1913, which Britton, .1 
directed to be entered, after the trial of the action ln-fore hit 
sitting without a jury, at Toronto, on the 11th, 13th, and 14t! 
November, 1912: 27 O.L.R. 588.

The respondent sues on behalf of himself, and as execute 
of the late Charles Lindsey, deceased, his father; and by hi 
statement of claim alleges that in the month of December, 1907 
the appellant entered into a contract with Morang &. Co 
Limited to write a life of the late William Lyon Mackenzi' 
who was the grandfather of the respondent, for publication i
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a series issued by that company, intituled “The Makers of 0NT 
Canada;” that Charles Lindsey was the owner of “a collec- s c
tion of books, newspaper files, and letters, bearing upon and 1913

relating to the life of” Mackenzie, which comprised documents 
not to he found or duplicated elsewhere, and of which the 11 J>SK' 
respondent is the owner, and to which he has the exclusive right ; LkSi kur 
that Charles Lindsey for ten years prior to 190b had his home 
and resided, with the respondent, and that this collection was r.j.o. '
in the house and custody and control of the respondent, who 
was the sole agent and representative of his father in respect to 
it; that in January, 1906. the appellant, knowing of this col
lection and that he could not obtain elsewhere the information 
contained in it, requested the respondent to allow him access to it, 
representing that he had undertaken to write a life of Mackenzie 
for Morang & Co. Limited for publication in the series before 
referred to; that, the respondent reiving upon this representation, 
and on the express agreement and understanding that the life 
would he written to the satisfaction of that company, and would 
be published in the series, the appellant was allowed free access 
to the collection for that purpose, and no other, and was allowed 
to and did take extracts from the hooks, letters, newspaper 
files, and papers forming the collection, and obtained much 
information from the collection, and subsequently embodied in 
his manuscript extracts from these hooks, letters, newspaper files, 
and papers, and information thus obtained ; that the 
compiled his manuscript and sent it to Morang & Co. “for their 
satisfaction and approval” and its publication in the series; that 
that company refused and still refuses to give its approval to 
the manuscript or to publish it, and that it has been returned 
to the appellant; that the appellant, when representing to 
the respondent that he had undertaken to write the life, deceived 
the respondent as to the attitude in which he would approach 
the work, and concealed the fact that he had previously been 
instrumental in having Morang & Co. reject or refuse a life of 
Mackenzie written 1>y another author for the series, on the 
ground that it was too favourable to the character of Mackenzie; 
that the appellant fraudulently represented to the respondent 
that he “would enter upon the work in sympathy with the 
character he was to depict” as one of the “Makers of Canada,” 
and would make fair use of the materials placed at his disposal 
by the respondent for that purpose ; that the appellant did 
not make fair use of the materials placed at his disposal by the 
respondent ; and that the appellant’s manuscript was rejected 
by Morang & Co. because, in the opinion o*‘ that company, it was 
partisan and unfair, and did not depict Mackenzie as one of 
the “Makers of Canada;” that the respondent had demanded 
the return of the extracts and copies made by the appellant

24
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from the materials placed at his disposal, and an assurance 
that he would not publish any of them, or make any use of any 
information derived from the collection ; and that the appel
lant had refused to do so, and had expressed his intention of 
publishing, or causing to be published, a book containing the 
extracts, copies, and information ; and the claim of the respond
ent is for:—

(1) A mandatory order compelling the appellant to deliver 
up the extracts and copies.

(2) An injunction restraining the apjH'llant, his servants 
and agents, from publishing or causing to be published any book 
containing any of the extracts or copies, or any information 
derived from them, or from any of the books, letters, newspaper 
files, and papers contained in the collection ; and from selling 
or parting with any manuscript containing such extracts or 
copies or any information derived from them or from the col
lection.

(3) “Damages for the wrongful conversion and detention.”
(4) Other relief.
By his statement of defence, the appellant admits that he 

obtained access to the collection, and possession of it, in the 
residence of the respondent, but says that it was for the purpose 
of obtaining from it such information as he might deem it 
proper to avail himself of for the work lie had undertaken at 
the request of Morang & €o.—the writing and preparation for 
publication by the company of a life of William Lyon Mackenzie 
—and that full permission and authority was given him by 
Charles Lindsey, with the privity and consent of the respond
ent, to make such use of the papers ils he might deem proper 
“without any limitations, restrictions, or terms whatever;” 
that the book was written bond fide, and according to the appel
lant's honest view of the facts as they were found recorded 
in these papers “and other historical records;” that Morang A: 
Co., at the instance and with the knowledge and privity of the 
respondent, refused to publish the book, and wrongfully re
fused to return the manuscript of it ; that lie brought an action 
against Morang & Co.* for the return of the manuscript and for 
other relief ; that Morang & Co., at the instance and with the 
knowledge and privity of the respondent, and for his benefit 
and at his request, set up as a defence, against the unqualified 
right of the appellant to publish or otherwise deal with the 
manuscript as he might be advised, the same matters as are 
sought to be the foundation of the respondent’s alleged rights 
in this action; that judgment in that action in favour of the 
appellant “passed adversely,” concluding Morang & Co. and

*/><• Sueur v. Morang <6 Co. Limited (1910). 20 O.L.R. 594, and in the 
Supreme Court of Canada, Morang rf Co. V. Le Sueur (1911), 44 8.C.R. 95.
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its proxies, of whom the respondent “was and is one,” in re
spect of all of those matters; and he pleads that the judgment 
in that action estops the respondent from bringing this action.

The appellant further pleads that, if the respondent seeks to 
maintain this action in his representative capacity, his alleged 
cause of action died with Charles Lindsey, and did not pass to 
or vest in his personal representative; and, by way of counter
claim, the appellant alleges that, just prior to the issue of the 
writ, he was entering into arrangements for the immediate 
publication of his hook with another firm of publishers, and that 
the action “necessarily delays and interferes with its publica
tion, to the very serious loss and damage of the appellant.” 
and he claims damages for these losses and delays.

The issue of fact thus presented is a simple one. viz., whether, 
as the appellant alleges, access to and the use of the documents 
were given to him untrammelled by any condition as to the use 
to which he should put them, or, as the respondent alleges, upon 
an agreement, express or implied, that they were to be used only 
for the purpose of writing a life of Mackenzie which would 
depict him as one of the “Makers of Canada,” or, if not upon 
such an agreement, they were obtained by a false representation 
by the appellant of his attitude towards Mackenzie, and the con
cealment of facts which, had they been disclosed, would have 
resulted in his being denied access to the sources of information 
which were placed at his disposal by the respondent.

The findings of the learned trial Judge are: that the appellant 
gave the respondent and Charles Lindsey to understand that 
the views and feelings of the appellant towards Mackenzie were 
friendly; that his attitude in presenting Mackenzie to the pub
lic was a fair one; that he had no bias against Mackenzie; and 
that he had no feeling or opinion which would prevent him. as 
a writer, from truly presenting the facts and circumstances of 
Mackenzie's life and character; and that the appellant intended 
that the respondent and Charles Lindsey “should believe as they 
did in reference to the appellant’s feeling and attitude;” that at 
the time of the appellant's arrangement with the respondent, 
the appellant held strong views against Mackenzie, and at that 
time intended to write Mackenzie’s life on other than “con
ventional lines;” that he intended to write of Mackenzie, not 
as one of the “Makers of Canada,” in the general acceptance 
of that term, but as a “puller down;” that the appellant made 
use of the “Mackenzie collection” of hooks and papers other
wise than was in accord with the understanding between him 
and the respondent and Charles Lindsey; that the appellant 
“knew that he could not have obtained access to the collection 
had he revealed his true feelings or declared his real intention ;” 
and that the appellant concealed from Charles Lindsey and from
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tliv respondent the fact of his criticism of the manuscript of the 
writer who was first employed by Morang & Co. to write the 
life of Mackenzie : and, upon these findings, the learned trial 
Judge held that the respondent was entitled to:—

(1) An order requiring the appellant to deliver up to the 
respondent all the extracts from and copies of any documents 
in the William Lyon Mackenzie collection, mentioned in tin* 
statement of claim.

(2) An order restraining the appellant, his servants and 
agents, from publishing or causing to Ik* published any book 
which contains any of these extracts or copies or any information 
“avowedly obtained from the Mackenzie collection.”

(3) Damages, which he assessed at $5; and he directed that 
judgment should be entered accordingly, with costs ; and also 
dismissing the counterclaim with costs.

My brother Britton does not, in terms at least, find that there 
was an agreement, express or implied, on the faith of which the 
respondent permitted the to have access to and the
use of the Mackenzie collection, that use should he made of them 
only for the purpose of writing a life of Mackenzie, for the 
Morang & Co. series, which would depict him as one of the 
“Makers of Canada,” but seems to base his judgment on the 
fraudulent representations and concealment of facts which the 
respondent alleges.

In my view, the proper conclusion upon the evidence is, that 
there was such an agreement expressly made, or to lx* implied, 
from what took place between the parties, and from the nature 
of the transaction into which they were entering.

The appellant, as I have said, admits in his pleading “that 
the documents were shewn to him, and finally placed in his eus 
tody and possession ... for the purpose of obtaining 
therefrom such information as he might deem it proper to avail 
himself of for his said work,” i.c., the book he had undertaken 
to write for the Morang series, and but for the qualification 
which he attaches to that admission, “and full authority and 
permission was given to the defendant by ... to mak« 
such use of the said papers as he might deem proper, without 
any limitations, restrictions, or terms,” he practically admits all 
that is necessary to establish the appellant’s case against him.

It appears to me to be clear that, if the appellant was given 
access to aqd the use of the documents for a particular pur 
pose, as he admits he was, there is necessarily an implication 
that they are not to lx* used for any other purpose. If, then- 
fore, the purpose was, as I think it is proved that it was, that 
he should write a life of Mackenzie which would so depict him 
that he would rightly take a place in the Morang series as a 
“Maker of Canada,” it was an implied term of the arrang.

134
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nient between him and tin* respondent and Charles Lindsey that 
he should not make use of the documents for any other pur
pose ; and, inasmuch as the work which he has written does not 
so depict Mackenzie, but depicts him as a “puller down,” the 
respondent was, in my opinion, entitled to the relief which the 
judgment has given him.

It may be said that a “puller down” is not necessarily not 
a ‘ * Maker of Canada,” and in that I agree, for one who pulls 
down that which ought not to be left standing, in order that he 
may replace it by something better, is, in the best sense of the 
term a “Maker,” but that is not the sense in which the 
hint described Mackenzie as a “puller down.”

If the document had been intrusted to the appellant, as he 
alleges, without any terms being imposed as to the use to which 
they should be put, good taste, at least, would have required that, 
when he that he could not honestly write of Mackenzie as
a “Maker of Canada,” he should have given to the respondent 
or destroyed the extracts and copies he had made, and refrained 
from making use of the information which he had been afforded 
by the respondent ; but, having obtained that access upon the 
terms upon which, in my opinion, he had obtained it, it was, I 
think, not only his moral duty, hut also his legal duty, to have 
done so.

If 1 am right as to the terms upon which the appellant 
obtained access to and the use of the Mackenzie collection, it fol
lows, I think, that lie may lie restrained from committing a 
breach of his agreement; and the respondent is entitled to have 
the copies and extracts made from them delivered up to he 
destroyed, because the appellant threatens to use them in breach 
of his agreement.

It was argued that there is no precedent for the granting of 
such relief. If that be the case, 1 am prepared to make one, 
unless in doing so some principle of law would be violated, and 
there is none that I am aware of, or that has been brought to 
the attention of the Court by the able counsel who argued the 
case for the appellant.

If the appellant intended to use the documents themselves 
for a purpose inconsistent with that for which he had obtained 
them and they were intrusted to him, I apprehend that there 
can lie no doubt that it would be proper that he should he 
restrained from doing so, and 1 can see no reason why, if that 
is the case, he should be at liberty to accomplish the same pur
pose by using, not the documenta themselves, but copies of or 
extracts from them which he has made.

It may be that, if the appellant’s work had been accepted by 
Morang & Co., the respondent would not have been entitled to 
complain ; but, as it was not accepted, that question does not
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arise; nor is it necessary to consider what rights, if any, as 
between him and the respondent, the appellant would have 
had in that case to publish it in any other form than as part of 
the Morang series of “The Makers of Canada.”

The ease at bar falls, I think, within the principle upon 
which such cases as Williams v. Williams (1817), 3 Mer. 157, 
Morison v. Moat (1851), 9 Hare 241, Lamb v. Evans, [1893] 1 
Ch. 218, Laidlaw v. Lear (1898), 30 O.R. 26, Amber Size, ami 
Chemical Co. v. Menzel, [1913] 2 Ch. 239, and Ashburton v. 
Cape, [1913] 2 Ch. 469, were decided.

With regard to the jurisdiction the exercise of which the 
respondent has invoked, it was said by Turner, V.-C., in .1/ori
son v. Moat, 9 Hare at p. 255: “That the Court has exercised 
jurisdiction in eases of this nature does not, I think, admit of 
any question. Different grounds have indeed been assigned 
for the exercise of that jurisdiction. In some cases it has been 
referred to property, in others to contract, and in others, again, 
it has been treated as founded upon trust or confidence; mean
ing, as 1 conceive, that the Court fastens the obligation on the 
conscience of the party, and enforces it against him in the 
same manner as it enforces against a party to whom a benefit is 
given the obligation of performing a promise on the faith of 
which the benefit has been conferred; but, upon whatever 
grounds the jurisdiction is founded, the authorities leave no 
doubt as to the exercise of it.”

Having come to this conclusion, it is unnecessary to express 
any opinion as to whether the judgment of my brother Hritton 
may not be supported on the ground upon which, if I have 
correctly apprehended his reasons for judgment, it rests, and 
I must not be understood to have formed a contrary opinion.

The appeal should, in my opinion, be dismissed with costs.
A ppi a I </ism issed.

SWALE v. CANADIAN PACIFIC R CO.
Ontario Supreme Court IAppellate Division), Meredith, tMarfureu.

Magee, */»-</ aodgim, JJ.A. Deoember I, 1918.
1. ('AKRIKRH (1IIIC—3046)—('ARE or PROPERTY—UNCLAIMED FREIGHT.

The purpose of n hill of holing in #ati#fied when the tran*it in com 
plete except an to any right# of lien or of absolution from claim* not 
promptly made; ami where the con#igncc fail# to take over the 
goods under a condition that the consignee should pay the charge- 
and take the good* within twenty-four hours after their arrival, the 
railway company i« in the position of an involuntary bailee thereof

\ Mayer v. <i.T.lt.. 31 U.C.C.I*. ‘248. distinguished; (iraud Trunk 
If. Co. v. Frankel, 33 Can. 8.C.R. 115, referred to.)

2. Carriers (I III K—487)—Vxci.aimkd freight—Lib* and sale for
C'ltARUEH.

Where a ennaignee fail# to pay the charge* ami take over the good* 
at the destination, the railway company ha* a right to detain them
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nml to sell 11m*iii for uii|iaiil chargee under the statutory authority ONT.
conferred by the Railway Act. R.S.C. M06. cli. .‘17. sees. 346 and 340, -----
and the good» remain “at owner’s risk” while in the custody of the S. C.
railway; hut the railway company i» not excused thereby from re- 1913
»pon»ihilitv for the default of an auetionevr to whom the good* were ___
handed over to sell for unpaid charge* to account for the surplus of Swai.k 
the gisais not ns|iiircd for that purpose and the railway company will r.
la* liable for such negligence of its agent, the auctioneer, as would Canadian
make a bailee liable for damages or would constitute conversion. Pacific

|/>ixom v. Richelieu Xarigation Co., 16 A.R. (Ont.) 647, referred R Co 
t®.]

3. < AKKIKKH I I III K—427)—KtAUIOHV H HUIT TO MKI.I. IX(T.AIMKII FBKItillT 
FOB ('llAIK.KS—KmDI.OVMKNT OF AUCTIONEKB—AoF.NVY.

The Railway Act, R.S.C. HHH), cli. 37. does not nspiire the emplox - 
ment of a licensed auctioneer to carry on the sale of unclaimed freight 
for unpaid tolls; the statutory right conferred on the railway com
pany to sell by auction gisais on which the charges have not lieen 
paid i* one necessary to the carrying on of a railway business and 
such right cannot Is* <|ualilled by any limitations imposed by provin 
cial authority.

[Grand Trunk R. Co. v. Attorney-General of Canada. 11IMI71 A.C.
65, applied.)

ACTION for tm account of goods sold by the defendant com- statement 
pany or for damages for conversion.

The goods were contained in ninety-seven eases of settler*’ 
effects delivered to the defendant company in Liverpool. Kng- 
Innd. to he carried to Toronto. Ontario.

The defendant company served a third party notice upon 
W. J. Suckling & Co., the auctioneers who sold the goods for the 
defendant company to pay the charges which the company had 
against the goods for carriage, elaiming to Is* indemnified by 
them. See the report of the case upon an interlocutory motion 
and appeals: Swnh v. Canadian Pacifie P.IV. Co., 1 D.L.R. 501,
2 D.L.R. 84. 25 O.L.R. 402.

The action and the claim for indemnity were tried before 
Lennox. J., without a jury, at Toronto. Hi* judgment, now 
affirmed on other grounds, was as follows :—

Lennox, J. ;—The action of the defendant company u-nno*. j. 
is not complained of. and I may sav at once that, through
out. the defendant company treated the with great
patience and leniency. The liability of the defendant company, 
if any, arises out of the conduct of the third parties, the auction
eers employed to dispose of the plaintiff’s goods.

As the third parties are said to be a well-established firm, 
doing a large business, 1 shall assume that, generally speaking, 
their business may be well conducted. In this instance, however, 
their method of handling, caring for, keeping track of. and ac
counting for the goods intrusted to them by the defendant com
pany was negligent and unbusinesslike to a marked degree.

62—16 D.1..B.
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Their records are inaccurate, and the account rendered to the 
defendant company was in fact, and 1 am afraid intentionally, 
inaccurate and misleading. No account was taken of the goods 
as they were taken in or when they were unpacked and distri
buted about the warehouse, although there were goods of other 
customers there as well. No effort was made to care for tin 
smaller articles—many of them now missing—although this 
firm were not in exclusive occupation, and although the premises 
were during business hours open to the public.

It is said that there were men taking care of the goods. There 
was no specific evidence of this, and I cannot find that any men 
were there outside the regular staff of porters and clerks. No 
catalogue of the goods was ever made. They were advertised ns 
ninety instead id" ninety-seven eases; as the goods of parties who 
had no interest in them; the list of the goods sold cannot be 
found; and Mr. Suckling now admits that, in one instance at all 
events, out id' many similar errors alleged, they credited less than 
thirty per cent, of the amount actually received.

Rut the worst feature is the manner of keeping the accounts 
Here, in their account with the defendant company, one item of 
receipt, $90, is altogether omitted; and, although their ledger, 
without this item, shews total receipts of $1,805.20, their state 
ment to the defendant company shews tidal receipts of only 
$1,790.20—a shortage of $05.

There may have been no sinister reason for omitting the $00 
for the clock. I leave this point undetermined. But as to tie 
$05 Mr. Suckling can give no explanation whatever. I think 1 
can. I think it plainly appears, on looking at the ledger, that 
the receipts were reduced by $05 to enable the third parties to 
omit from the debit side of their account, and yet receive pay 
ment of, two wholly unjustifiable charges, namely, “Sanderson 
(said to be rent), $20, and an item without a name, $45: items 
which the firm evidently did not think it expedient to refer to in 
the statement sent to the defendant company.

Other evidence of want of care is furnished by the fact that 
articles belonging to this consignment were found in the Suck
ling warehouse months after the sale. This in addition to tin- 
fact that before the sale Tom Swale missed a lot of things, some 
of which he subsequently fourni.

I am satisfied that the plaintiff’s account of the goods which 
she purchased from the third parties on the 20th October, 19U9 
(exhibit 13), is correct. I am satisfied that the ninety-seven cas» - 
deliv‘red to the third parties by the defendant company con 
tained all the goods said to have been shipped from England: 
that they reached the firm in fairly good condition; and that, 
at the time of their receipt, those unaccounted for were probably 
worth the amount claimed for them by the plaintiff. W. J. Suck-
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ling, the head of this firm, says, “Whatever goods the shipping 
bill called for, we got.”

The lists of goods used in the interpleader matter and filed in 
this action, and the accounts made out at the time of the .ship
ment by the plaintiff’s husband and by Davies, Turner & Co., all 
go to shew what the ninety-seven cases contained. Tom Swale 
said : “As far as I know, all reached Suckling’s, all seemed to he 
there except the chairs and china;” and. as it turned out, these 
things were there too; and of the missing things now sued for this 
witness saw several before the sale. Rawlinson—an experienced 
man—examined the cases at the defendant company’s sheds, 
with a view to a loan on them, and says, “The eases were intact 
and seemingly in good condition;” Hull and Dixon are to the 
same effect ; and Bartlett, who delivered the goods at Suckling’s, 
saw the nine largest eases unpacked. There were mirrors and 
other breakable things; he says: “The eases were dirty, hut in 
good order. The contents were in good condition ; there was 
nothing broken.”

There is some testimony very much the other way. Mr. Suck
ling says: “The grandfather’s clock was broken in about one 
hundred pieces. 1 could not recognise that it was a clock.” The 
one hundred fragments sold for an average of ninety cents each, 
and 1 find it a little difficult to believe that the clock was so much 
broken up, and very difficult to believe that an auctioneer of 
forty years’ experience would have no idea that it was a clock.

A number of technical objections were raised on behalf of the 
third parties. Recovery is limited by the bill of lading to $.*> a 
package. 1 do not think that this applies here. This is a sale 
under see. 34.*) of the Railway Act, R.K.C. 1901» eh. .17 : and, 
under sub-sec. 3, “the company shall pay or deliver the surplus, 
if any, or such of the goods as remain unsold, to the person en
titled thereto.” The defendant company does not take this 
objection ; and it is clearly not any objection that the third 
parties can set up against their employer.

The third parties also argue that the bill of lading has never 
been properlv endorsed. The defendant company, by its letters, 
its statement of defence, and otherwise, has over and over again 
recognised the right of the plaintiff to immediate delivery of the 
goods, on payment of the tolls and storage charges ; has settled 
with Davies, Turner, & Co. in full and obtained an indemnity 
from them ; and has not and does not raise this objection.

And as to both these objections the order made in this action, 
as to the issues to be tried and method of trial, does not give 
liberty to the third parties to dispute the liability of the defend
ant company to the plaintiff or to take part in the trial as be
tween these parties; and there are no such objections attempted
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0NT- to be raised by the third parties’ statement of defence. On the
S q contrary, so far from setting up an identity of interest, they dis
1913 tinctly plead that the question of their liability is entirely dis
— tinct from the questions determining the liability of the de fen 

sh^alb dant company. The facts and figures in this ease, too, afford
Canaman cogent reasons against this argument, even if it were technical 1\
Pacikic' well-lodged.R. Co.
i The defendant company was paid in full when the sale was

discontinued on the 21st October, 1909; and the plaintiff wn> 
entitled to immediate delivery of the goods now sued for; and 
I may add, incidentally, would have got them at that time if til
th ird parties had exercised reasonable care and kept a prop* : 
record of their transactions.

After a lot of investigation, the true account is shewn t 
stand as follows :—

The third parties, at the time of the sale, accounted 
to the defendants for gross receipts amounting to.$1.790.2n

They subsequently paid for two chairs................. 20.On
There is satisfactory evidence of additional re

ceipts, at the time of sale, amounting to.............. 84.7 »

Making the total gross receipts ...........................$1,899.9'
The third parties are entitled to be allowed :
Commission on $1,899.95 at 10 per cent. $ 190.00
For cartage.................................................. 18.80
Amount paid Jenkins, entered as ‘‘cash” 30.10 218.9"

Leaving amount to be paid iby third 
parties to defendant company (they
have actually paid $1,505.63).............. $1.601.05

The defendant company’s full claim is. .$1,657.79 
Leaving a surplus to be paid the plain

tiff of .................................................... 3.26

$1.661.05 $1.001. » -

This does not take into account $15 worth of goods sold t - 
the plaintiff on the 20th October, as there was sufficient to cover 
everything, and so the third parties treated it, without this item 
It does, on the other hand, include $70.28 costs allowed the <1- 
fendant company, for which they had probably only the remedy 
of an ordinary creditor or of a judgment creditor at most. I 
have disallowed the $45.claimed for advertising. The eviden 
shews that the commission covers this. There were some peeuli r 
transpositions and combinations effected before the statement 
of the sale was issued to the defendant company. The item <>f
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$66.75 is one of these. I a in not at all sure that any part of it ONT. 
should he allowed ; hut I allowed $30.10 of it, which was entered 
as “cash” and said to have been paid to Jenkins for unpacking j„j;, 
and setting up. Jenkins says nothing about it. The balance of — 
it, $36.65, was claimed from the defendant company for “re- SwA,-E
pairing,” but there were no repairs. It appears in the ledger as Canadian 
“salary.” I have allowed commission upon the total receipts as Pacific
1 make them—thus increasing the commission by $10.9S. **

Without reference, then, to the missing goods now sued for Le,mo*'J- 
at all, there was, when they stopped selling on the 21st October, 
in the hands of the company’s agents, the third parties, ient 
and more than sufficient to satisfy the company’s claim in full ; 
and, this being so, I fail to see the relevancy of the bill of lading, 
or Baxter's Leather Co. v. Itoyal Mail 8tcam Packet Co., \ 1908]
2 K.B. 626, or Marriott v. Ycoward Brothers, [ 1909] 2 K.B. 987, or 
Glyn Mills Currie it Co. v. East and West India Dock Co. (1882),
7 App. Cas. 591, or the Merchants Shipping Act, to this case.
The transit was completed, the bailment was at an end, the money 
owing to the defendant company was in the hands of its agents ; 
and the plaintiff thereupon liven me to an immediate de
livery of her goods and payment of the surplus moneys or dam
ages to the extent of their value.

As already intimated, I find that the missing goods were de
livered to the third parties as part of the contents of the ninety 
seven cases or packages. These are enumerated and described in 
exhibit No. 14, and are valued at $1,168.75. The third parties 
called expert witnesses to value a set of china, not now in question, 
hut have not questioned the value put upon these articles by the 
plaintiff and her husband—except the packing cases and some 
papers hereinafter referred to—although 1 have no doubt that 
many of these things could, upon the description given of them, 
be appraised by the experts who were in Court. 1 might, there
fore, be said to he hound to accept Tom Swale’s evidence as the 
only evidence of value before me. Undoubtedly, men have a ten
dency to overvalue their own belongings. This would apply to the 
ordinary goods. There were a lot of rare and exceptionally 
valuable things in this list ; and these, 1 think, he would be liable 
to undervalue ; and I might, perhaps, safely accept Swale’s valu
ation as a whole except as to the papers claimed for. There is a 
possible question of breakage too—though not discussed. The 
missing articles that could be broken would not represent more 
than $150, and they were generally small articles, not very liable 
to break. Ten per cent, or fifteen per cent, would probably be 
a reasonable estimate, but this is all very speculative.

I have given this matter very careful thought, hut I cannot 
overcome altogether the want of evidence.

90
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ONT. The total of these articles is....................... $1,168.75
Take off china ca.se returned.................... $100.00

1913 “ “ two chairs paid for..................... 25.00
----  “ “ overclaim for evidence, letters,

Swalb etc.................................................... 90.00
Canadian And general reduction .............................. 53.75 268.75

Pacific ---------------
Co‘ Leaving amount in favour of plaintiff.................... $ 900.00

lA-imox, j. Add proceeds of sales not accounted for................. 84.75
And overcharges conducting sale, $45 -j- $36.65, 

not accounted for .................................................. 81.65

Making a total claim in favour of plaintiff of... .$1,066.40
The defendant company in its statement of defence claims a 

balance of $177.16. It has since been paid $25. leaving a bal
ance owing it of $152.16. It abandoned this in its settlement 
with Davies, Turner, & Co., agreeing to accept the $600 it 
received in full. 1 do not think that this should bind the defend
ant company as against the plaintiff.

Certain interlocutory costs have been dealt with before trial, 
and my judgment is not to be read as conflicting with the orders 
made.

There will be judgment for the plaintiff against the defend 
ant company for the sum of $1,066.40 with costs.

There will be judgment for the defendant company against 
the third parties for $1,066.40, and the casts it pays to the plain
tiff, including the costs to be paid by the defendant company t<> 
the plaintiff under the order made herein on the 4th March, 
1912, but not including the costs payable under the order of 
Mr. Justice Britton of the 13th March, 1911, together with the 
defendant company’s costs of defence.

There will be judgment for the defendant company against 
the plaintiff for $152.16 without costs—as between these partie- 
to be set off against the plaintiff’s judgment against the de 
fendant company.

The defendant company and the third parties appealed from 
the judgment of Lennox, J., in favour of the plaintiff against 
the defendant company ; and the third parties appealed from 
the judgment in favour of the defendant company against tin* 
third parties.

Argument J. Bickncll, K.C., and IV. Laidlaw, K.C., for the appellants in
both appeals:—The railway company is relieved from liability, 
first, by exceptions in the bill of lading. Next, we submit that 
under the provisions of secs. 345 and 346 of the Railway Act. 
R.K.C. 1906, cli. 37, the goods were at the owner’s risk : drawl 
Trunk R.W. Co. v. Fitzgerald (1881), 5 S.C.R. 204; Lewi» v 
Great Western R.W. Co. (1877), 3 Q.B.D. 195; Dixon v. Riche

■■■■
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lieu Navigation Vo. (1888), 15 A.R. 647. Wo also say that the 
railway company livid the goods as an involuntary bailee, and 
so was not hound to use more than reasonable care ; and it did 
use reasonable care. 1 he company was not guilty of conversion. 
Inability to deliver is not a conversion : Roscoe’s Nisi Prills, 18th 
ed., vol. 2, pp. 948 to 907 ; Olyn Mills Currie <(• Co. v. East and 
West India Dock Co., 7 App. Cas. 591 ; Grand Trunk //.IV. Co. v. 
Frankel ( 1909), .42 S.C.R. 115; BaxUr's Ltallur Co.v. Ho gal Mail 
Steam Packet Co., [1908] 2 K.B. 020; Marriott v. Y<otrard 
Brothers. [1909] 2 K.B. 987 ; Ileugh v. London and North West- 
ernR.W. Co. (1870), L.R. 5 Ex. 51. The company handed over 
the goods to competent and independent agents, auctioneers, and 
this relieved the company of further responsibility : Haselcr v. 
Lemoynt (1858 . 28 L.J.C.P. I"’!: Ilalsbury’s Laws of England, 
vol. 11, p. 204; Speight v. Gaunt ( 18811), 9 App. Cas. 1. Besides, 
the respondent consented to the employment of the auctioneers.

[At this point the Court desired to hear counsel for the 
plaintiff, the respondent, on the question of the liability of the 
railway to the plaintiff.]

IV. M. Hall, for the plaintiff:—The railway company cannot 
escape liability by trying to foist the responsibility on the 
auctioneers. The conditions in the bill of lading only apply while 
the goods are in transit. Besides, the conditions must be reason
able : Ilalsbury a Laws of England, vol. 4, p. 80. The words, 
“at the risk of the owners,” in sec. 245 of the Railway Act, do 
not apply, in the circumstances of this case. They only apply 
while the goods are in the possession of the railway company, 
and they only relieve from liability when the loss is not the re
sult of negligence : Am. & Eng. Kncyc. of Law, 2nd ed., vol. 3, p. 
496, vol. 5, p. 313, and cases cited at p. 313 in note 2. The auc
tioneers were the company’s agents, and the company is re
sponsible, in the circumstances of this case, for any loss which 
occurred while the goods were in the agents’ possession. Even 
if an auctioneer can be termed an independent contractor, the 
railway company here intrusted the auctioneers with the doing 
of a duty which was the railway company’s own duty, and so 
the company remained liable : Ballentine v. Ontario Pipe Line 
Co. (1908), 16 O.L.R. 654; Ihdlidag v. National Telephone ('<>., 
[1899] 2 Q.B. 392. The plaintiff never consented to the sale.

Bickuellf in reply.

December 4. Hodoins, J.A.:—This appeal was proceeded 
with so far as to hear the railway company and the third parties 
as appellants against the plaintiff as . except as to
the measure and quantum of the damages, if any. The appeal of 
the third parties against the judgment in favour of the railway
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company for indemnity was not proceeded with pending the dis
position of the questions argued.

The objections urged against the judgment are: that the rail
way company are relieved from liability by (1) exceptions in the 
hill of lading; (2) by the fact that, by secs. 845 and 840 of the 
Railway Act, R.K.O. 1900, eh. 87, in the events that -ned, 
the goods were at the owner’s risk; (8) that the goods were in 
the hands of tin1 railway company as an involuntary bailee, and as 
such the company is not liable for want of reasonable care, and 
that inability to deliver is negligence, not conversion, and the 
railway company did not convert; (4) that the goods were 
handed over for sale to independent agents, for whose acts 
and defaults the railway company is not responsible; (5) that 
the company is absolved from liability by the plaintiff’s consent 
tc be sale by the third parties for a larger sum than the railway 
company had, under secs. 845 and 846, the right to sell for.

(1) No doubt, the cases cited shew that the exceptions in the 
bill of lading would protect the railway company if the goods 
had been lost by negligence in transit. But all parties agree that 
what was shipped at Liverpool was delivered to the third parties 
for sale, though in respect to damages the shipment of all the 
goods claimed is not admitted. The transit then had been at an 
end for over twelve months, as it ceased on delivery at “the 
station nearest to Toronto,” where the goods remained subject 
to order. The consignee was bound to take the goods away 
within twenty-four hours after arrival, and her refusal or neglect 
to receive the goods put an end to the transit: Givnd Trunk /MV. 
Co. v. Frankel, 88 S.C.lt. 115. The expressions used in the bill 
of lading, if read irrespective of the purpose of the document, 
are wide enough to cover some elements in the case in hand, if 
the third parties had been in the service of the railway company. 
The goods were to be “forwarded subject to the exceptions and 
stipulations expressed below, per railroad and (or) water to the 
station nearest to Toronto, and at the aforesaid station delivered 
to order or to his or their assigns.” The exceptions cover 
“breakage and pilferage . . . (ate) whether any of the causes 
or things al>ove mentioned, or the loss or injury arising there
from, be occasioned by or from any act or omission, negligence 
of the owners . . . officers ... or other persons whomso
ever in the service of the ship-owners or railway company while 
on board said ship ... or otherwise howsoever for whose 
acts they would otherwise be liable.” Further, it is provided 
that “the master, owners, or agents of the vessel or railway com
pany shall not be liable for any goods which is (sic) capable of 
being covered by insurance;” as to which St. Mary's Creamery 
Co. v. Grand Trunk /MV. Co. (1904), 8 O.L.R. 1, seems in point. 
There is also a provision relieving from liability against “any

6
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claim, notice of which is not given in writing before the removal 
of the goods.”

1 think that the purpose of the hill of lading is satisfied when 
the transit Is complete, except as to any rights of lien, or absolu
tion from claims not promptly made. The ease of Mayer v. 
(Iraml Trank IT Co. (1880), 31 U.C.C.P. 248, is distinguishable, 
as in the shipping note the condition relied on was by its very 
terms to apply after the goods had arrived at their destination. 
Rut 1 cannot see that the conditions apply after the carriage is 
accomplished, and where, therefore, the new relation of ware
houseman or involuntary bailee arises, coupled with the right to 
realise under sees. 345 and 346.

If it were otherwise, conditions limiting liability, which are 
ineflfective without the approval of the Board of Railway Com
missioners in respect of carriage by the railway company, would 
become operative when the railway company held the goods as 
bailee, or when it was in course of realising its lien. It was not 
argued before us that, except as to certain goods, the liability 
was limited to £20 per package or £2 per cubic foot. But this 
should he open upon the argument as to damages, as it was 
urged at the trial.

(2) Section 345 enables the railway company to detain the 
goods, which during detention are at the owner's risk. If the 
words “at owner’s risk” should apply during the period of 
sale, then they can only so apply while the goods are in the pos
session of the company. If they arc handed to an agent to sell, 
they are either still, in law, in the company’s possession, in which 
case the company’s liability, whatever it is, attaches, or they 
are out of the company's possession, and so the section does not 
apply. But, for the reasons stated under number 3 (infra), 1 
think that the words “at the risk of the owners” do not make the 
ease different from the position in which the default of tin* plain
tiff in not paying the tolls and taking delivery left the matter.

(3) The position of the railway company after the transit 
ends seems to be that of an involuntary bailee, with the obligation 
of reasonable care, as well as an obligation to deliver the goods 
when the consignee comes for them, or, as it is elsewhere put, it is 
not liable unless there is gross negligence, nor for the conse
quences of delay arising from causes beyond its control. And if 
the goods, without its fault, were stolen or accidentally destroyed, 
the bailee would not be liable: Grand Trunk R.W. Co. v. Frankel, 
33 S.C.R. 115; Walters v. Canadian Pacific R.W. Co. (1887), 1 
Terr. L.R. 88; lleugh v. London and North Western R.W. Co., 
L.R. 5 Kx. 51. But it is not suggested that while in the railway 
company's possession the loss occurred. The employing a re
sponsible agent is not negligence. But inability to hand over the 
proceeds and the balance of the unsold goods is the breach of a
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statutory duty, and con only be excused by such circumstances as 
would absolve the agent. So that, it seems to me, the question 
is, not whether there was conversion by the railway company, but 
whether the railway company is liable for the acts of its agents 
if those acts amount to such negligence as would make liable a 
bailee, such as the railway company was, or would constitute con
version.

“Owner’s risk,” in the circumstances which happened, seems 
to imply much the same idea as underlies the responsibility of an 
involuntary bailee. “Owner’s risk” is said in Dixon v. Richelieu 
Savigntion Co., 15 A.R. 647, to protect from all liabilities except 
wilful neglect or misconduct; and this corresponds to the obli
gation of reasonable care and to the exception of liability in 
matters arising beyond the involuntary bailee’s control or with
out his fault as stated above. And, if the employment of an 
auctioneer results in loss, the test is, I think, the same as if the 
railway company itself sold by auction.

(4) I do not see how the handing over of these goods to an 
independent contractor—if the auctioneers can be so called—can 
alter the railway company’s position. The Railway Act en
abling the railway company to sell does not require the employ
ment of a licensed auctioneer, though it may be that in Toronto 
the municipal by-law does not permit any one who has no license 
to sell by auction. Dut the authority for sale and the right to 
sell by auction are both given in dealing with matters obviously 
necessary to tin* carrying on of the business of a railway com
pany, and therefore are valid and cannot be qualified even by 
Provincial authority. See Grand Trunk RAY. Co. v. Attorney- 
General of Canada, [1007] A.C. 65. And, as the railway com
pany is charged with the duty of paying over, not merely what 
its agent may account for. but the surplus itself, and of delivery 
to the owner of so much of the goods as remain unsold, I think 
that it cannot shoulder this responsibility on to another ami 
compel the respondent to look to him. unless the latter has so 
acted as to require him so to do, especially as the employment of 
an auctioneer does not necessarily involve parting with the cus
tody of the goods. I can find no case, and none was cited, where 
an auctioneer has been treated as an independent contractor 
under similar circumstances. The view generally taken of his 
position is that of an agent for the vendor, and, in signing a 
sale agreement, agent to that extent for the purchaser. Mr. 
Walker, one of the solicitors in the Canadian Pacific Railway 
Company’s office, who had some charge of this matter, says that 
he considered the third parties “were our agent for the purpose 
of making the sale” (p. 106).

Rut, if they were not, then, in view of the provisions 
of secs. 345 and 346, the employment of an auctioneer seems
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to fall within a well-understood exception to the rule that 
the employment of a competent and independent contractor 
to do work, frees the principal from liability for the negli
gence of the contractor or his workmen. The exception is, 
that where the work intrusted to the independent contractor in
volves the performance of a duty which is incumbent upon the 
person by whom the work was so intrusted, the principal re
mains liable. In this case, the duty of sale and accounting is 
upon the railway company, to enable it to recover its charges, 
and there is a duty to perform it in such a way as to realise 
as as possible for the consignee. The right to sell is purely 
statutory, and a sale would be unlawful if not authorised by the 
Railway Act. The sale can only be pursued in the way and with 
the consequences attached to it by secs. !U."> and Ü4G; and the 
company is bound to see, limits 1 have mentioned, that
no acts of negligence on the part of the agent cause damage to 
the owner of the goods.

The company must sell ; it is the only one who can sell; and 
the agent s services are merely the machinery by which it effects 
the sale.

(5) By the bill of lading, the railway < my is given a lien 
on the goods “not only for the freight and charges herein, but 
for all payments made and liabilities incurred in respect of any 
charges stipulated herein to be borne by the owners of the 
goods.”

It was stated that there was evidence of consent to the em
ployment of the particular auctioneers. The realised
that a sale was inevitable, as she could not pay the freight and 
charges, and she does not question the right of the railway com
pany to retain the amount for it had a lien by virtue of
the bill of lading, and probably could not do so. See Portais v. 
Wotnry (1878), :t (j.B.D. 5.14.

It was also urged that the respondent had received part, of 
the goods before sale without the railway company’s consent ; 
that she bought at the sale, and removed the goods she bought ; 
and that she afterwards received directly from the third parties 
some of the goods left after the sale. If, by so doing, she in 
any way lessened the responsibility of the railway company, it 
should have the right to urge this, as well as any matter not 
already argued affecting the amount for which it would be liable, 
as well as to shew consent, if it can, to the employment of the 
auctioneers. It may be that the third parties, and not the rail
way company, are directly responsible to the respondent for 
part of the damages; and it should also be open to the respon
dent to contend that the third parties should, as to that, be added 
ns defendants, even at this late date, if power so to do exists 
at this juncture.
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Meredith, C.J.O. :—The appeal was not argued upon the 
question between the defendant, the railway company, and the 
third parties, or as to the amount of the damages, if any, for 
which the defendant company is sought to he made liable.

The case was argued only upon the question of the liability 
of the railway company.

We are of opinion that the judgment as to the liability of 
the railway company is right, and that the appeal upon that 
branch of the case should he dismissed.

The ease may he brought on as to the other branches, if the 
parties desire it.

Appeals dismissal as to one branch.

ALTA. REX v. SPATES

s. C.
IVI4

Statement

A Iberia Supreme Court, Walsh, ./. January 23. 1014.

1. Criminal law (#11 A—I»)—Summary trial—Extended jurisdiction
OF CITY AND TOWN MAllISTRATES,

Sub section 2 of C'r. Code sec. 777 ns enacted by the Crimimil Code 
Amendment Act, 100V. giving the extended |mwer of summary trial 
to police magistrates, lia* equal application to |tolice and stipendiary 
magistrates of cities and incorporated town* of at least 2.fiUO |»optihi 
tion throughout Canada; the word* “in the Province of Quebec” as used 
in the sub section qualify only tin- words “district magistrates and 
judges of the sessions” and not the phrase "police and stipendiary 
magistrates” which follows.

| A*, v. Hahamat AU, 10 Can. Cr. Cas. 1113, approved.)

Habeas corpus application under a warrant of commitment 
upon a conviction of the applicant hv the police magistrate at 
Calgary.

The application was refused.
7. llarron, for applicant.
7. Shaw, for the Attorney-General’s department.

w»dii.j. Walsh, J. ;—This is a habeas corpus application, the appli
cant being confined in the provincial jail at Lethbridge under 
a warrant of commitment issued upon a conviction of the appli
cant made by the police magistrate at Calgary.

Two grounds were urged in support of the application: 
(1) That there was no evidence before the police magistrate 
upon which this conviction could have been made, and (2) that 
the police magistrate hail no jurisdiction to try the applicant.

I have read the depositions of the witnesses upon whose 
evidence the police magistrate acted and I need only say that, 
in my opinion, there was evidence before him upon which he
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could find the prisoner guilty of tin* offence charged against ALTA- 
him. s.C.

The other objection is, however, the one principally relied 1914 
upon and it raises a question of very great importance for, if 
the contention of the applicant is well founded, it follows that ‘p 
nowhere in Canada except in the provinces of Ontario and Spates. 
Quebec and in the Yukon Territory can the summary trial 
which is provided for by see. 777 of the Code be held. And 
saying that, it must follow that scores of people who are now 
prisoners in other parts of Canada than Ontario, Quebec and 
Yukon are illegally detained, for it is common knowledge that 
police magistrates throughout Canada have constantly been and 
still are acting under the provisions of this section.

Sub-section 1 of sec. 777, applies only to the Province of On
tario. Under it a police or stipendiary magistrate in that 
province may with the consent of the accused try. inti r alia, any 
person charged “with having committed any offence for which 
he may he tried at a Court of (leneral Sessions of the Peace.” 
Sub-section 2 is in the following words :—

This section shall apply also to district magistrates ami .fudges of the 
sessions in the Province of Quels-c. and to police and stipendiary magis
trates of cities and incorporated towns, having a population of not less 
than 2.500. according to the last decennial or other census taken under 
the authority of an Act of the Parliament of Canada and to the recorder of 
any such city or town, if he exercises judicial functions, and to Judges of 
the Territorial Court and police magistrates in the Yukon Territory.

The applicant's contention is that all the sub-section down 
to and inclusive of the words “judicial functions" applies in 
terms only to the province of Queliec and that as the rest of 
the sub-section s only to the Yukon Territory, in no other 
part of Canada than Ontario, Quebec and Yukon can a sum
mary trial he held under sec. 777.

No difficulty arises here as to this being such an offence as 
is covered by the section. There is no such thing as a Court of 
General Sessions of the Peace in this province, hut the decision 
of the Supreme Court of Canada in lh Yam ini, 114 Can. S.C.R.
G21, 8 Can. Cr. Cas. Ifi4, removes any doubt which might other
wise he felt upon this ground as to the application of this sec
tion to this province. The accused consented to his trial Is*for»» 
the police magistrate and that necessary element in his juris
diction is therefore present. No contention against his juris
diction is made upon the score of Calgary not being a place 
“having a population of not less than 2,500 as provided hv the 
sub-section. So that the question comes before me upon this 
clean-cut proposition, that, given all the conditions otherwise 
m-cessary to confer jurisdiction upon the police magistrate. In
still lacks jurisdiction to try the accused, because the sub-section 
in question does not in terms apply to this province.

5
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I cannot give effect to this contention. As a mere matter 
of grammatical construction, I do not think this sub-section 
hears the meaning which the applicant seeks to attribute to it. 
The words “in the Province of Quebec,” in my opinion, govern 
and qualify only the words “district magistrates and Judges 
of the sessions” which precede them. I do not know of any ml 
of construction either grammatical or legal which would justify 
the extension of these words to the officials named in the follow
ing part of the sub-section : district magistrates and Judges of 
the Sessions in the Province of Queltec constitute one class to 
whom this power of summary trial is given. Police and stipen
diary magistrates and recorders of cities and towns of the stipu
lated minimum population constitute another class without 
any qualification as to the location of such cities and towns ex
cept that as Ontario is expressly provided for by sub-sec. 1. and 
Yukon by the concluding words of sub-sec. 2, neither of these 
parts of Canada is included. This sub-section as it now stands 
was enacted in PHW by sec. 2, eh. 9, 8-9 Edward VII., which 
repeals the then existing sub-section which provided that “this 
section shall apply also to police and stipendiary magistrates of 
cities and incorporated towns in every other part of Canada 
and to recorders, etc.” I’ndcr this repealed sub-section no pos
sible doubt could have been suggested as to the jurisdiction of 
the specified classes of magistrates anywhere in Canada outside 
of Ontario. I can see nothing in the amended sub-section that 
gives to it any more restricted territorial application. The 
Criminal Code applies to the whole of Canada except where a 
contrary intention plainly appears, and. in my opinion, the 
only contrary intention here apparent lies in what I have said 
as to Ontario and Yukon. So far as the reports shew this con
tention has only been raised in one other province, viz., British 
Columbia, where Gregory, J., took the same view of the matter 
that I do as shewn by his judgment in Tin King v. liahamal AH, 
16 Can. Cr. Cas. 193.

The motion is dismissed. This is the second attempt which 
the applicant has mode to secure his freedom, Stuart. J., having 
dismissed a similar application made to him. While there is 
some reason for refusing to impose costs upon one who fails in 
an original application of this character, I think the applicant 
should exercise his undoubted right of applying to successive 
Judges until lie either achieves his point or exhausts the list of 
Judges at the peril of having costs imposed upon him if lie 
fails. The costs of this motion will be against the applicant.

Application refused.
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PARADIS v. CARDIN.
Supreme Court uf Cumula, Sir Charte* Filzjmtricl-, C.J., ami Durits, hlington,

Duff. Anglin, ami Urmlrur. rialtr 10. lOW.

Elections (§ IV—93)—Xotiei of petition against.} Appeal 
from the decision of Hrunenu, .)., of the Controverted Elections 
Court for Quebec.

t’nder the provisions of the Dominion Controverted Elections 
Act, 1874. the Judges of the Superior Court for the province of 
Quebec made general rules and orders for the regulation of the 
practice and procedure with respect to election petitions whereby 
the returning officer was required to publish notice of such petitions 
once in the Quebec Official Gazette and twice in English and 
French newspapers published or circulating in the electoral division 
affected by the controversy. By sec. Hi of eh. 7, H.S.C. 1000, 
provision is made for the publishing of a similar notice by the re
turning officer once in a newspaper published in the electoral 
district.

The Court held that the rule of practice is inconsistent with 
the provision as to tin- notice required by see. 16, eh. 7. H.S.C. 
1000, and consequently has ceased to be in force.

Per Duff and Brooevh, JJ.:—Even if such rule were still in 
force, failure on the part of the returning officer to comply with it 
would not be sufficient ground for the dismissal of the election 
petition.

Per Davies, Duff, and Anglin, JJ.: -Under the provisions 
of the Dominion Controverted Elections Act. H.S.C. 1000, eh. 7. 
secs. 10 and 20, preliminary objections are required to be decided 
in a summary manner; consequently, a decision by an Election 
Court Judge on any of the preliminary objections disuses of all 
the issues raised in that stage of the proceedings. Where an elec
tion petition is disposed of by the Judge upon one of several objec
tions. without consideration of the others, the Supreme Court of 
Canada has jurisdiction to hear and determine questions arising 
upon all the preliminary objections in issue before the Election 
Court Judge- its jurisdiction is not confined to the objection upon 
which the judgment appealed from was solely based. Idington. 
J. contra. Fitzpatrick, C.J., and Brodeur, J.. expressed no 
opinion on this point.

Appeal allowed.
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CAN. ANGLO-AMERICAN FIRE INSURANCE CO v. HENDRY

8.C. Kuprrmr Court of t'noailn. Kir t'korlm Fitzpatrick. tttarirn, IhifJ, 
Iq13 Anglin, ami llroilcur, •/./. December 28, 1013.

1. Evidenck (8 IV’ R—480)—Inhvkanck cakes—Stocktaking rkcoku -
Aiimikhiiiility.

In an action on a policy of fire insurance, for the total destruction 
of a stock of merchandise hy fire, in order to shew the value of the 
stock" then on hand, evidence is admissible of a stock taking four 
months previous to the lire, where there is nothing to throw doubt on 
the bona ft tics or accuracy of such record.

| Strong v. from Fire In*. Vu., 13 D.L.R. tlHtl, 21» O.L.R. 33. 
allii tiled on appeal. |

2. Insurance 16 VI A—247)—I‘rouen or i.okn — Diti.icate invoices
I’UIOH TO STOCK-TAKING.

Where the insured claiming undci1 a tire policy has furnished ample 
proofs of a proper stock-taking which took place five months be
fore the fire and has supplied subsequent invoices and statements of 
sales, a further demand bv the insurance company for duplicate in
voices of the goods Isnight prior to the stock taking and which was 
not complied with hy the insurer, will not lie upheld on objection that 
the proofs of loss had not been completed.

(Wrong V. Croicn Fire In*. Vo., 13 D.L.It. liSU. 21» (I.L.lt. 33. 
allirmed on appeal. |

3. 1 nhurance (6 HI D1—66a)—Fire—Statutory coxditionh Varia
TION—REDUCTION OF TIME EUR IIRIXGIXG ACTION—ReAKONAIILK

A variation of statutory condition No. 22 of the Ontario Insur 
nine Act. R.S.D. |S»7, eh. 2113. 2 Geo. V. eh. 33. It.S.I». l!»|4. eh. 
183. on a policy of lire insurance hy reducing the time for bringing 
action on the |»olicy to six months next after the occurrence of los». 
is un reasonable and void.

(Strong v. Croira Fire In*. Vo., 13 D.L.R. 08(1. 21» D.L.R. 33, 
allirmed on appeal; Kekhanlt v. I.nnennhire ln*nranee Vo, ( 10001, 
27 V.R. 373, -'il < un. 8.C.R. 72, followed; //"»/<• l mura net Co. of 
\ rie York' V. I ieloria-Montreal Fire Ins. Vo., (1U07J A.C. fdl. referred 
t«.l

4. Insurance (8 III El—78)—Previous kirkn—Concealment—Materi
A LIT Y TO THE RINK—CONTINUANCE OF OLD RISK.

lu a lire claim under a policy of fire insurance, where the insured 
in his application for the policy had answered in the negative, the 
question as to whether lie had had a fire previously ; and where it 
appeared that some years prior to the application lie had a file 
loss on other property, on which, however, the insurance was promptly 
adjusted and paid, and that the risk was continued hy the insurer, 
such non-disclosure in the application was not, under the circum 
stances, material to the risk.

[strong v. Croicn Fire In*. Co., 13 D.L.R. 0811. 21» D.L.R. 33. 
allirmed on ap|»eal.]

Statement Consolidated appeal by defendants the Anglo-American 
Fin- Insurami- Co. ami the Montreal-Canada Fire Insur 
ance Co. from a decision of the Appellate Division of flu 
Supreme Court of Ontario, Id D.L.R. «86, 2!l Ont. L.R. 33, tub 
nom. Strontj v. /nsurnarr Comptinirt, affirming the judgment 
at the trial in favour of the plaintiffs.
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The respondents to the appeal were C. A. IIendry and 
The Gault tiros. Co., two of the plaintiffs.

The appeal was dismissed.
DuVernet, K.C., and Ileiyhinyton, for the appellants: 

The trial Judge should not have held that the non-diselosure 
of the previous fire was not material to the risk. An insur
ance company is entitled to knowledge of such a faet in order 
to refuse the risk if so inclined. Sim- Wtsttrn Assur. Co. v. 
Harrison, 33 Can. S.C.R. 473. And evidence of other insurers 
should not have been admitted. Thanus ami Me rut y Mania 
Ins. Co. v. ‘‘Guilford” Ship Co., [19111 A.C. 529 at page 538. 
As to materiality see also Ionidts v. Pender, L.R. 9 (j.ti. 531; 
Gillis v. Canada Pire AssurantCo., Q.R. 2(i S.C. 1<!6. In 
many cases a six months’ limitation of action has been held 
just and reasonable. See llonit Ins. Co. v. Victoria-Montreal 
Pin Ins. Co., |1907| A.C. 59, and cases referred to in May on 
Fire Insurance, ed. of 1900, vol. 2, page 1140.

Rowell, K.C., and (P oryt Kerr, for the respondents, referred 
to llartncy v. North llritisli Fin Ins. Co., 13 O.R. 581 ; Prairit 
City (lit Co. v. Standard Mutual Fin Ins. Co., 44 Can. S.C R. 
I"
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Statement

Fitzpatrick, CM.:—For the purposes of this appeal the 
two eases were consolidated.

The questions involved relate chiefly to: >1) the materiality 
of the misrepresentation of the insured in his application for 
insurance with respect to a former lire; (2) the amount and 
value of the goods insured ; (3) the variation in the policies 
proscribing legal proceedings after a period of six months.

The question of the materiality in a contract of insurance 
is declared by the Ontario Act isee. 150, sub-sec. 0) to be a 
question of faet for the jury, or for the Court if there is no 
jury as in this case, and the learned trial Judge found that 
the representation was not material. On appeal that question 
was sed of by the learned Chief Justice of Ontario in two 
paragraphs of his judgment which I adopt and incorporate 
here as the exact expression of my own views:—

'I lie circumstances relied on by the learned trial Judge for coining 
to that eonelmdon are fully stated in hi* reasons for judgment, and 
it is unnecessary to repent them or to sav more than that 1 am unable 
to nay that he erred in to deciding.

It may lie observed, in view of the importance that counsel for the 
appellants contended was attached by insurance companies to the informa
tion which was sought to Is- obtained hy the (piestion as to the applicant 
for insurance having had property destroyed hy tire, that no such ques
tion was asked hy the Crown Life Insurance Company.

The rule seems to be now well settled that the evidence of
53—15 D.L.R.
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underwriters mid insurance brokers ns to materiality is admiss
ible 117 Ilalsbury, page 412, No. HO."») mid the evidence of 
Messrs. McLean, Curry mid Nichols amply justifies tin- conclu 
sion reached by the trial Judge that the misrepresentation was 
not material.

I would also refer on this branch of the case to tie- Marine 
insurance Act (Imp.), 191 Hi. (i Kdw. VII. eh. 41. sec*. 18(4)

To what the Chief Justice said I would merely add that 
Mr. DuVcrnets very lucid and frank analysis of the evidence 

nwtafcôi. has convinced me that in the answer given to the question as to 
the other fires there was no lack of bona fid is on the part of the 
assured, hut rather a bona fUh mistake as to the nature of the 
information which the question was intended to elicit. If the 
incident is open to two const met ions the Court ought to adopt 
that construction which is most favourable to the assured 
< .1 nsl 11/ v. liritish Sal oral Criminal Lift Association, 24 
Times L.li. 872, and certainly the concurrent findings of the 
two Courts below conclude that question on this appeal. (I). 
80. 1. 410; S.\ . 81. 1. 22:0

I am also satisfied on the evidence that the stock-in-trade 
on hand at the time of tin* fire exceeded in value the amount of 
the insurance carried by Jeffrey. He took stock in August. 
1910, and I agree with the Courts below that the evidence estab
lishes it was well and accurately taken. I attach great import
ance to the corroborative evidence of the commercial travellers 
whose business it is to estimate the amount of stock carried by 
their customers. If the stock list then made is accepted as a 
safe point of departure, there is very little in dispute as to the 
amounts of tin- purchases and sales made from that time up 
to the date of the fire. Mr. Grant, the appellants' adjuster, ad
mits, on the assumption that the stock was honestly taken 
in August, 1910. that there would be on hand in the store at 
the time of the fire, goods of a value substantially in excess 
4>f the total amount of insurance. Mr. Gordon, another of tin- 
appellants' adjusters, is of the same opinion. In the presence 
of such evidence the appeal must fail on that point also.

The reasonableness of the variation in the prescription 
clause is so fully and learnedly discussed in the light of tin- 
decided cases by the Chief Justice of Ontario, that it would 
be mere presumption to attempt to add anything to what lie 
has said. I would merely refer to Home Insurance Co. of Sue 
York v. Victoria-M ont real Fire Ins. Co., |1907| A.C. 59, 35 
Can. S.C.R. 208. and Planiol, vol. 2, No. 2158, 3rd ed.

I would dismiss these appeals with costs.

Davies, J. :—These appeals from the judgments of the 
late Division of the Supreme Court for Ontario were heard
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together, then* living onv appeal hook only and tin* dvfvnve of 
hotli companies appellants to the aetions against them living the 
Maine.

The judgments appealed from affirmed that of the trial 
Judge who heard the case twice and who gave judgment for 
the plaintiff' against each of the defendant companies after the 
second hearing for the amounts insured hv them under their 
respective policies of insurance with interest and costs of all 
proceedings subsequently to the time of the delivery of his 
first judgment on January 2. 1912.

Three principal grounds of objection to the judgment ap
pealed from were stated and argued at not unreasonable length.

The first ground was the alleged fraudulent valuation of 
the goods destroyed by the fire; the second, the reasonableness 
of the variation of statutory condition 22 as to the time allowed 
for bringing suit against the company for the recovery of claims 
under the policies; and the third the avoidance of the policy 
in each company by an alleged misrepresentation in the appli
cations for insurance.

As to the first ground, the fraudulent over-valuation of tin- 
goods destroyed by tin* fire. I agree fully with the findings of 
the learned trial Judge, who had the advantage of hearing tin- 
case tried before him twice, confirmed by the Appellate Division, 
that the charge of over-valuation is unfounded.

There had been a stock-taking by Jeffrey, the insured and 
owner of the goods, in the month of August preceding tin- De 
eember fire. The evidence shewed clearly that this stock-taking 
was participated in by all of the employees of the insured, as 
well as by Jeffrey himself, that the quantities and values of tin- 
goods were taken down at first upon sheets of paper which were 
handed in by each of the employees to Jeffrey and then by him 
and one of his assistants copied into three stock books. Before, 
however, it was so transcribed into these books these stock sheets 
were seen by the companies’ own agent. (Jillespie. who took tin- 
applications for the policies sued upon ; and In- states that 
the amount of stock as shewn by these original stock sheets 
was $24.000, or thereabouts.

There were, it is true, some conflicting estimates made from 
general observation of tin- stock by commercial travellers of 
the value of the goods upon tin- shelves and in the store as they 
“sized them up.” to use the expression of one of them, after 
the August stock-taking and before tin- fire in Deceinlier. Some 
of these estimates agreed substantially with the result of tin- 
stock-taking while others were much below it.

I have, as requested by Mr. DuVernet in his argument, gone 
carefully through all the evidence called to our attention by 
him on this material question and read much not specially
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referred to; mid the result is that I agree with the findings of 
tlie trial Judge coneurred in by the Appellate Division that 
“the stock-taking in August, 1 1110, was well and accurately 
done and its results carried honestly and carefully into the three 
hooks constituting exhibit (i,M and further, that “at the till!' 
of the lire there was in the store approximately $25,000 worth 
of goods, estimated at cost prices.”

These two findings concurred in by the Appellate Division, 
and upon the correctness of which 1 cannot find evidence sutli 
fient to east reasonable doubt, dispose at once of the whol< 
charge of fraudulent over-valuation.

If the stock-taking in August was an honest one. as I hold 
it was, there cannot he any reasonable doubt under the evid 
oner as to the daily sales between then and the date of the tin 
and the purchases of goods between these dates that the valu- 
of the stock at the time of the fire was substantially in excite, 
of $21,000, the total amount of insurance.

As to compliance by the assured with the conditions of tie 
policies relating to furnishing proofs of loss. I need only sa.' 
that 1 fully agree with the findings of the trial Judge con 
eurred in by the Appellate Division that these conditions were 
fully complied with when on March 17, 1011, Jeffrey delivered 
to the companies, in accordance with their request, copies of 
the stock-taking in August with duplicate copies of the invoice 
of all goods purchased between such stock-taking and tli 
date of the fire. I do not think the further demands of the 
companies for other invoices of purchases before the stock 
taking were reasonable and 1 agree that complete proofs of loss 
were delivered on that date, March 17. 1911.

In GO days afterwards the claims became payable. Tie 
actions brought liefore that date were premature, but til os 
brought on December 20, 1911, were in time, on my conclusion 
with respect to the variation clause as to time.

Then comes the question of the reasonableness of the van 
ation of the statutory condition absolutely barring every action, 
suit or proceeding, for the recovery of any claim under tie 
policy, ‘‘unless commenced within six months after the loss or 
damage shall have occurred.”

I concur in the conclusions of law reached by the Appel 
late Division on this point which is in accordance with tin 
judgment of this Court in EikhartU cV Vo. v. The Lonauhir- 
7«,v. Co., Ill Can. ti.C.R. 72, that the justice and reasonable 
ness of a variation or addition must Ik- determined upon tin 
circumstances of the case in which it is sought to be applied. 
Applying that test to the ease before us, I have no difficulty 
in concurring with the trial Judge and the Appellate Division 
that the variation reducing to six months from the B.8B
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of the loss the twelve mouths allowed by the statutory condi
tions for bringing the action is not reasonable or just.

The tire happened on December 2.1, 1910. The original 
proofs of loss were delivered shortly afterwards. In my 
opinion, the companies were entitled to demand further proofs 
of the loss, and I think those supplied to them on March 17, 
1911, complied with the demand to the full extent of the in
sured’s duty and that the still further proofs demanded of all 
invoices of goods purchased by him before his stock-taking 
in August, 191(1, from the time he began business, or of dupli
cates thereof, were not such proofs as lie was bound to furnish. 
If it was held that lie was bound to comply with all the com
panies’ demands in this regard, it is at least doubtful whether 
lie could have satisfactorily furnished them in time to have 
brought his action within the six months of the variation 
clause and goes to shew how unreasonable the limitation is.

Tin* first action was commenced on April 2(>, 1911, and in 
my view was. therefore, prematurely brought. The second 
action was begun on December 20, 1911. and was in time if the 
statutory condition 22 is applicable, but too late if the vari
ation was held reasonable. As I hold the variation clause un
reasonable the second action was in time.

There remains the question whether the policies were 
avoided by the negative answer given to the question in the 
applications for insurance, “Have you ever had any property 
destroyed by fire?” The fact that the applicant signed the 
application in blank requesting the agent to fill it up and that 
the agent did so in accordance with a similar answer in an
other application to another company given to him by Jeffrey 
does not enable the applicant to escape the effect of his answer. 
The answer must Is* taken to be his own Nor do I giv - much 
weight to Mr. Rowell's argument rather faintly pressed that 
although, as a fact, the applicant Jeffrey had suffered a previous 
lire the loss had lieen occasioned by smoke from the tire and not 
by actual contact with the flames or heat. I prefer to base 
m.v judgment on the ground that the question of the materi
ality of the answer made by Jeffrey to the question, 
though technically and literally inaccurate, was one of fact for 
the jury, or for the Court, if there is no jury, to determine. 
Would the literal facts, if given truly in the answer, have in
creased in the judgment of the companies the moral risk and 
influenced them to refuse the risk f The trial Judge decided 
that under the circumstances the answer was not material. The 
previous fire, if it could be dignified with that name, was a very 
small affair and took place years previously not on the premises 
where the fire in question in this action took place, but amongst 
some rubbish in the cellar of a building occupied by Jeffrey in
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gated the facts, paid some #.*150 for damages and continued on 
their insurance. The learned trial Judge goes fully into tin 
facts and reasons for the conclusion reached by him and tin 
Appi Hate Division concurs with him. 1 am not able to sax 
that both -Courts were wrong.

There was a cross-appeal by the respondent as to the dis
position made of the costs; hut in view of the conclusion 1 haw 
reached as to the liist action having been prematurely brought 
1 see no reason to interfere with the disposition made of the

The appeal and cross-appeal should both be dismissed, each 
with costs in this Court.

Durr, J. :—1 agree that the impeached variation from 11. 
statutory conditions was not just and reasonable within the 
meaning of the Act. That is the only point to which it is neces 
sary to refer specifically.

1 think the appeal should be dismissed with costs.

Anicllii, J. 
llrodi nr, J.

Anulin, and llaonurii, J.I., concurred with Davibs, .1.

A ppml dis m issi à.

ONT Re RENNIE INFANTS.

S.C.
1DI3

(lutnrio Hu/imnc Court, Mrrnlith, hrvcinbrr 12. 1913.

1. Ixsvk.xnvk (k VI 1)2—38.11—Thi ntkkh—Avvwxtmf.xt or—Ixsi ham i
MOXKYH VAYAIII.K TO IXKAXTM.

Vmlvr see. H» of tin- Ontario Insurance Amendment Act. 1913. It> 
O. 1914. eli. |S3. money to which infants are entitled under a poli<\ 
of life insurance, is payaIde only to a trustee appointed by the assured 
or hv the Supreme Court (Out.), and not to a guardian appointed lv 
a Surrogate court.

|Nee also Hr Hurry. 14 D.L.R. 1918.|
2. IvsiKAMK Ik VI 1)2—385»—1XTKHKNT IN VKO< KFII8 OF III F IXSIHAXi 1.

—Villi. IIKFN —To WHOM VA Y A III.F—(il AKOIAN — O.XTARIO IXM'K

If infants are entitled to the proceeds of a policy of life insurance 
by virtue of sec. 178 of the Ontario Insurance Act. 2 (leo. V. eh. ‘t::. 
as amended by 3-4 (ieo. V. eli. 35. ll.S.O. 1914, ch. 183. and not by tin 
terms of the (adicy, a trustee will not ls> appointed by the Supreme 
Court IOnt.) under see. 19 of the Act, to receive the money except 
on notice to the ollieial guardian and to all parties interested, and. 
where practicable, the consent of the infants should Is* obtained.

Statement Application by the guardian of two infants for an order 
appointing him trustee and authorising him to receive from .
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lienevoleiit society certnin ins uni nee moneys to which the in- 0NT 
fants were said to he entitled. TTV7

The application was refused. lai.t
•I. MiU'Phtnon, for the applicant. '-~~

December 12. Mkkkdith, C.J.C.P. :—The father of these Infants. 
infants, licing a memhi-r of a benevolent society, was entitled to, Mcmiith. 
and held, a “benefit certificate,” under which $11.000 was made C,J'C-P‘ 
payable to his wife, at his death; she died, and, after her death, 
he died; leaving the applicant, and these two infants, his and 
her only children, and heirs-at-law and next of kin, them sur 
viving.

It is said that the society is ready and willing to pay the 
money, and has paid one-third of it lo the applicant, who is of 
age; and who has obtained, in the proper Surrogate Court, 
letters of guardianship of the two infants, whose ages are 1!) 
and 17. Security seems to have been given, upon the applica
tion for the letters of guardianship, for tin* proper application 
of the money in question.

This application is made tr \mrt( : ami is said to bo made 
because the society contends that, as the law now is, the money 
cannot properly he paid over to such a guardian, hut can pro
perly he paid over only to a trustee appointed by this Court, 
under the provisions of the statute (tin» Ontario Insurance 
Amendment Act. 1913).3 & 4 (loo. V. eh. ’I.*», sec. 10.

In support of the application it was testified, hv the appli
cant, that the money was payable at the assured s death to him 
and the two infants; that a new certificate was issued after the 
mother's death, making the money payable to them; but no such 
certificate is produced; probably the statement is innocently in
correct; under the certificate produced the money is payable to 
the mother only. However, she having died before the assured, 
and he having then died also, without, it is said, hut is not 
testified to. having made any other disposition of the money, 
it would seem if what is said, hut not testified to, he true—that 
the three children are entitled to it in equal shares under the 
provisions of tin* statute (the Ontario Insurance Act), 2 (leo.
V. ch. 33, sec. 178, suh-sec. 7, as amended by .‘1 & 4 (leo. V. eh. 3.1, 
sec. 12.

Prior to the enactment 3 & 4 (leo. V. ch. 3.1, sec. 10, legisla
tion had given to such a guardian, as well as “to the executors 
of the assured,” expressly the right to In* paid such infants’ 
moneys; 2 (leo. V. ch. 33, sec. 175. It also gave power to this 
Court to appoint a guardian of infants entitled to such money, 
to whom it might be paid; requiring, however, that such a 
guardian should give security to the satisfaction of the Court
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for the faithful performance of his duty and for the proper 
application of any money lie might receive. Guardians ap
pointed by the Surrogate Court are also required to give secur
ity : The Infants Act, 1 Geo. V. eh. 35, see. 20.

Hy the latest enactment on the subject—3 & 4 Geo. V. eh. 
3.»—the expressed right to pay such moneys to the executors of 
the assured, or to a guardian appointed by a Surrogate Court, or 
by this Court, contained in the principal enactment, was re
pealed and re-enacted, giving the right to be paid, in such a 
ease as this, to a trustee appointed by this Court, on an applica
tion of the widow of the assured, or of one of the infants or of 
their guardian only, without, as far as I have seen, expressly 
requiring that security he given by such a trustee, although 
previously expressly required in the case of a guardian ap 
pointed bv this Court. As the whole legislation which has been 
mentioned was evidently intended to be a.rather comprehensive 
code of provincial insurance law in Ontario, and in view of the 
repealing and re-enacting of 2 Geo. V. eh. 33, sec. 175, in part, 
it should he deemed that the Legislature intended to exclude 
executors, and such a guardian as the applicant is, from the 
right to be paid such moneys, and to make them payable in such 
a ease as this—as it is said that the society owing the money 
in question contends—to a trustee appointed by this Court, and 
to such a trustee, or, in the absence of such a trustee, into Court, 
only.

The main purposes of the Legislature, as well as of tIn- 
Con r Is. in dealing with the question of payment over of moneys 
due to infants, must be (1) safety of the money, and (2) sav 
ing of expense: two things not always quite compatible with on- 
another; and as to which the latter ought, where conflict is un
avoidable, to give way to the former ; though in most cases, if 
dealt with in a practical, businesslike manner, no unreasonable 
inroad of either upon the other will he necessary. In this con
nection it may be observed that the Legislature, in the latesi 
amendment to the principal enactment, has made a very con 
siderable inroad upon its inexpensive purpose, in making an 
application to the Court necessary in many cases in which it 
was not before necessary.

My conclusion, then, is. that now a guardian is not entitled 
to receive such moneys ; that only a trustee, under sec. 171 or 
under the amended see. 175, is. I speak, of course, of a guardian 
appointed in this Province; a guardian appointed “hy a Court 
of foreign jurisdiction” is provided for in see. 177; and I also, 
of course, except a guardianship of the widow of tin* assured, 
whose case is liberally dealt with in see. 175.

Then, should the applicant on this application be appointed 
a trustee under the amended sec. 175, and so empowered to re
ceive the insurance money in question?
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It seems plainly enough to have been and still to be the in- ONT 
tent ion of the Legislature in this legislation, that, as a general ^ ^
rule, the money should be paid, not into Court, but to some ],)13
one in trust for tin* infants. Power to pay into Court is ex- ----
pressly given—sec. 17G—but only if there is no person compel- ppvx,, 
ent to receive the money. No evidence is afforded by tin* legis- Infants.
lation of any intention to make this Court an investing insti- —- 
tution of tin* insurance money of those who are not in law cTc.p!" 
capable of receiving and investing it themselves—tin* contrary 
rather is indicated.

But much care must be taken that the interests of those 
who are not in law capable of managing their own affairs should 
not be imperilled, more than can b«* helped, in the exercise of 
any of the powers of this Court respecting their moneys. For 
one thing, ample security, carefully scrutinised Is*fore being ac
cepted. should, generally speaking, be required ; and also, again 
generally speaking, I would require the consent of the infants, 
personally given when practicable, when they are capable of 
understanding the nature and effect of the Court’s order. The 
consent of infants who are 14 years old is required in the 
appointment of a guardian by a Surrogate Court; and, before 
an order for the sale of the lands of infants 14 years of ag-* 
van be made, their consent must be had, unless the Court other
wise directs, and they must be examined in the careful manner 
required by the Rules of the Court ; and the equity sentiment of 
this Court has long favoured payment into Court, rather than 
to any one, of infants’ moneys ; and, in these days, scarce any
thing is done, in this Court, affecting the rights of infants, in 
the absence of that officer of the Court whose main duties are to 
protect the interests of infants and others in law incapable of 
acting for themselves—the Official Guardian. And this view 
is not to be considered contrary to the expressed intention of 
the Legislature, though it has gone far in liberality in tin* pro
vision of the enactments permitting payment to a widow, with 
out security : see. 173 as now amended.

I would not make any order in this case without notice to 
the society; the money is not payable—according to the only 
certificate produced—directly to the infants; if they are en
titled to it it is because of the legislation contained in see. 178, 
which, however, gave to their father, after their mother’s death, 
power to defeat such right, under the same section, by a declar
ation that the money should go to some one else. There is no 
evidence that there was no such disposition of the money by 
him ; the evidence is, that the existing certificate is expressly in 
favour of the children ; and that seems to be a mistake.

No order will be made at present. The motion may be brought 
on again, on notice to, or with the consent of, the society, and
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notice to tin- Official Guardian, with Home evidence explaining the 
apparent mistake regarding the purport of the certificate now in 
force, and with some explanation why payment is desired to the 
applicant, who has not long since ceased to he an infant in th • 
eyes of the law ; and for what purpose. The amount involved is 
not insignificant, it is doubtless large in the eyes of those en
titled to the money ; and so, if safety infringes upon saving, it 
cannot, or at least ought not to, he helped.

I have retained this ease for a considerable length of time 
in order that I might confer with any of the Judges before whom 
the recent amendments to the Act might have come up for con 
sidération, and also to obtain all the information possible upon 
the subject from the Provincial Department of Insurance.

A ppliralion rtf us* </.

HALLMAN v. HALLMAN
thilario Sitfirt ittr Court, /,» «««/. •/. h'tltrua r// 28, 111| I.

1. Dixiiku: axii hkparatiox («II—Jit—Jirinuivtiox — Axxi i.mkxi if
MAHKIAdR.

The court* in Ontario lime no genernl power to annul a marriage.
fPromt v. Spinrr, In D.I..R. 215. 4 O.W.N. IMIS; \lnlol v. Unlot, I 

O.W.X. I40A. 1.177. allinueil : l.rakim \. Ltakint. 2 D.LIl, 27S. It O. 
W.N. HIM. ami ll D.L.It. 87*1. 4 O.W.X. 211. referred to: *ee a* to 
limited statutory powers H.S.O. 1014. eh. I IS.|

2. Divoiu K A XII HKI'ARATIOX (Sill -HI)—(«MOI XUS FOB.
\o marriage -hall lie dir la ml void merely Inmniiisv il has lieeu con 

Iraetisl u|h.a fraud, unless the party imposed upon has lieen deceived 
a- to the person, ill which ease there is no consent.

| Moss v. Mohh, 118071 I*. 2113: Parrott x. ParrotI (18.141, I K. & .1. 
I: Strifl v. htllf), 3 Knapp 2.17 at 203. referred to.|

3. ( III MTS ( « III K—232 I—ill KIMIIIITIOX—Dmt.akatohv .m is. mi nts.
The jurisdiction of the Ontario courts so far as tlie class of siih 

jeets thex can deal xvitli is concerned i- not enlarged hx sec. Hi. siih 
sis', {It i of the .ludicatiire Act. 1013 Mint.), ch. 10. It.S.tl. 1014. eh. 
.In. and a declaratory judgment is not authorized in respect of ,i 
claim xvhicli might, or might not arise and xvliich is not ineident.il 
to any present relief.

\PuiinrP x Portion. 20 (),K. 281 ; M lornt fi-Pt in nil x. CannroH, 20 
\ i; l'ni i 1113; anti Namrlough x ttromt ! I s,|71 A.V. 615, re 

fetred to. |

Action for a declaration of the annulment of the marriagv 
of Jonathan G. Hallman, the plaintiff, to Catherine Hallman, 
the defendant, represented by the Official Guardian as her 
guardian ad litem.

The action was dismissed.
/:’. /’. ('It mi ni, K.C., for the plaintiff.
./. //. Mffctlith, for the Official Guardian.
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Lennox, J. : KxiM'pt t lui t this net ion also fails upon the ONT.
merits, it is not distinguishable from .1. v. //., 33 D.L.H. 3(11. ^^7
The ground set up for annulling the marriage in that case, too, ,,,,,
was insanity ; and, although Mr. Justice (’lute found that the • —
plaintiff was in fact insane at the time of the marriage, lie re- Hau.man 
fused to give relief of any kind. Hallman.

I pon the question of jurisdiction, I am hound hy the judg
ment in that cae and hy my own judgments in I'rmnl v. S/nmt 
(1913), in D.L.H. 315, 4 O.W.X. 99<: Mulot \. Mulot 1913 .
4 O.W.X. 1405, 1577; and Lani/irorlhn v. 1 IcVinir (1914 . 5 
O.W.X. 7(»7. See also L<nlim v. /,< ul.hu 1913). 3 D.L.It. 37*.
3 O.W.X. 994, and (i D.L.H. *75. 4 O.W.X. 314.

Mr. Clement urged me, if possible, at least to make a declar
ation that the marriage was invalidated hy the fraud practised 
upon the plaintiff, in that the defendant failed to disclose to 
the plaintiff that she had previously been confined in a lunatic 
asylum in Chicago. I regret to say that I am not able to assist 
the plaintiff in any way.

Counsel for the plaintiff admits that the defendant was sane, 
or at all events in a mental condition to understand and appre
ciate what she was doing and the duties and obligations *he 
was undertaking, at the time of the marriage. In this respect 
this case differs from any insanity case which has come to my 
notice; and the claim set up is, that the omission to mention 
the circumstances referred to was a fraudulent concealment 
sufficient to avoid the marriage. There is not, to my mind, 
sufficient evidence here to avoid an ordinary commercial con
tract. Marriage is a contract in a sense, but it is something 
more ; and, leaving out of sight even the moral and religious 
obligations which it creates, it creates a status from which the 
parties cannot voluntarily recede.

Dut fraud of the most outrageous and iniquitous chano-ti r 
does not prevent the marriage being absolutely legal and bind
ing. so long as there is actual consent : ,l/»x< v. .!/<«*, ; 1*97 | IV 
3(>3; llunml \. Hurrml 1*54). 1 K. & •!. 4.

It is argued that I should not feel bound by Knglish cases.
I think otherwise ; but at all events, I am bound by the judg
ment of the Judicial Committee of the Privy Council in Sirift 
v. Ktlhf, 3 Knapp 357. at p. 393. where it is declared that “no 
marriage shall be held void merely upon proof that it had been 
contracted upon false representations, and that but for such 
contrivances, consent never would have been obtained. Vtlless 
the party imposed upon has been deceived as to the person, 
and thus has given no consent at all. there is no degree of de
ception which will avail to set aside a contract of marriage 
knowingly made."

Neither can I make a declaration of right or status under
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see. 16, sub-sec. (b). of the Judicature Act. That section docs not 
enlarge or affect the jurisdiction of the Ontario Courts so far 
ns the class of subjects which they can deal with is concerned. 
It does not make any radical change in the Rules or practice: 
Bunnell v. Gordon (1890), 20 O.R. 281; and there was no 
right to make a declaration as to a claim which might or might 
not arise, and which was not incidental to any present relief, 
under a similar provision of the old Act : ib. The only forum 
for relief is the Senate. And where there is a special forum 
the parties must go to it: Attorney-General v. Cameron (1899), 
26 A.R. (Ont.) 103; and Batraclough v. Brown, 118971 A.C. 
615.

Counsel representing the guardian ad litem does not aslt 
for costs. Following the course 1 took in other cases, 1 make nc 
order of any kind.

Action dismissed.

Re HENNA

Ontario Suprtmr Court i I ppellate IHrinion I. Mrmlilh. f’.J.O., Mactarcn.
Matin-, ntut HotlgiiiM. ././..I. December 2. 11113.

1. Infants i # I c—14 »—Right of parent to ctstohy of ciiili»—Wel
fare of cun u.

’I lit- ( hild's Protect inn Act (Ont.) H Edw. VII. eh. ">!). sec. 30. as 
nmended liy 3 (Ico. V. cli. 02. see. 28. R.8.O. 1014. eh. 231. directing 
Hint a Roman Catholic child slmll not In* placed in a foster home in 
a Protestant family does not compel a change of custody at the in 
stance of the father of a child of tender years so as to take it from 
its Protestant foster parent with whom it was placed by the Child 
ten's Aid Society under the authority of the Children's Court Com
missioner acting on the statement of the child's mother that she was 
a Protestant, where the Commissioner had adjudicated that the 
mother, who seemingly was in sole control and charge of the child, 
was unlit to have the child's future custody, it appearing that the 
applicant had almndoned or abdicated control of the child whose tem
poral and moral welfare was opposed to the change of custody.

I Hr Henna, Il D.L.R. 772. 4 O.W.X. 13118, affirmed ; tie Fauhht 
( 10061. 12 O.L.R. 245. followed : Manie V. Manie | 1*4» I. 2 Pli. 7KU; 
/.*• I letirath. | 18H31 I < li. 143; The if an a v. Hgnyall, ||H1*3| 2 Q.R. 
232; lie O'Hara. ||!MK1| 2 I.R. 232; He Dane. 18 OL.R. 384; 
He )'ounff, 211 O.R. 665, referred to. |

2. IIaiikan vorpvm (* 1—14)—Phockkihnon for ci study of CHILI»—Evid
ence. HOW TAKEN.

On the return of a writ of hals-as corpus issued under the Ontario 
llals-as Corpus Art. 11 Edw. VII. (Ont.) eh. 51. see. 7 | R.S.O. ||)|4. cli. 
841 to determine the lawful custody of an infant, the applicant may 
dispute IsHh the validity of the return in law and its accuracy in 
fact, and evidence may Is* taken rira voce or by affidavit fur that 
purpose.

I lie Smart (1887). 12 P.R. (Out.) 2, approved; ami see. on the 
ipiestion of custody of children on separation of parents. Smart v. 
Smart, ( 1802] A.C 425. affirming the unreported decision of the On
tario Court of Appeal.)
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3. Habeas coures ( 11C—14)—Proceedings fob custody of child—Oh- 
deb ok Juvenile ( ovht—('ehtiorari in aid.

A parent desiring t«> contest by way of review the findings of a 
Commissioner of n Children's Court in proceedings taken under the 
statute 8 Edw. VII. (Ont.) ch. f»!i. should have them brought up on 
a certiorari in aid of a writ of habeas corpus; hut the Supreme 
Court of Ontario on an application in habeas corpus proceedings for 
the child's custody has jurisdiction to supersede the Commissioner's 
order on an independent consideration of the proper custody of the 
child ns of the Inter date when the habeas corpus application is 
heard, by virtue of its general Chancery powers, and under the juris 
diction specially conferred by statute, although no certiorari in aid 
had Ih*oii issued (sis* 3-4 <ieo. V. Mint. ( ch. 112. see. 27). and is 
Isuiml by the order of the Commissioner only as to facts established 
by that order as existing at its date.

I Hr Maher, 12 D.L.R. 41*2. 28 O.L.lt. 41!». considered; He Med rath.
1181)31 I l b. 143. applied |

Appeal from the order of Middleton. •?., Re Kenna, 11 D.L. 
K. 772, 4 O.W.N. 1395, 24 O.W.R. 1*90. refusing a father’s 
habeas corpus application for the custody of his infant son.

The appeal was dismissed.

T. L. Monahan, for the appellant:—The order of the Com
missioner under the Children’s Protection Act of Ontario. 8 
Edw. VII. eh. 59. is not final and is subject to a right of appeal 
b.v way of habeas corpus: R< Maine 1913), 12 D.L.R. 492, 28 
O.L.R. 419. | Meredith, C.J.O. :—The proceedings should have 
been brought before the Court by certiorari.] The applicant was 
not present when the order was made, and is entitled to a rever
sal of the decision that his child is a Protestant. He is not au un
fit person to Ik* intrusted with the child's custody ; and, even if 
he were, he has a right to determine in what religion his children 
shall be brought up: Re Faulds, 12 O.L.lt. 245. There was no 
evidence before the Commissioner of the child’s desertion by the 
father, and he is not deprived of his rights by his alleged agree
ment to give up the child: Re Davis (1909), 18 O.L.lt. 384. 
Counsel also referred to Tin Queen v. Itarnardo (1889). 23 Q. 
H D. 305; Re Porter (1910), 15 W.L.R. 228.

II. M. Mow at, K.C., for the respondents:—The order of the 
Commissioner is not subject to appeal, as it was made by persona 
designata under the Act : In re Granger (1897), 28 O.R. 555 ; 
Re Toronto Hamilton and Ru/J'alo R.IV. Co. and Hendrie 
(1896), 17 P R. 199; Rc King 11899), 18 P R. 365. The finding 
that the child is a Protestant was cornvt. The father was not a 
good Catholic, and the evidence shews that there was on his part 
a distinct abandonment of the child, and that he is mentally and 
morally deficient. On the other hand, the foster parents are 
well-to-do people and attached to the child. The alleged rule as 
to the paramount claim of the father is subject to well-defined 
exceptions which cover the present case : Simpson on Infant*,
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3rd cd.. p. 3H0 ct set?. .The following authorities were also re 
ferred to: Short and Mellor’s Crown Practice, 2nd ed.. p. .‘128; 
('<irns Wilson’s ('use (1845), 7 Q.B. 984, 1008; In re Newton.
11896] 1 Ch. 740; Wellesley v. Duke of Beaufort (1827), 2 Russ. 
1. ! < : Her v. Pinckney, [1904 2 K.B. 84; In n Meades (1871 . 

Ir. I{. 5 Eq. 98; In n Nevin, | 1891 ] 2 Ch. 299 : In r< )le({ rath.
118931 1 Ch. 142; Andrews v. Salt (1872), L.R. 8 Ch. 622: In 
r< Ethel Brown (1884). 13 Q.H.D. 614; In re Goldsworthy 
(1876). 2 Q.H.D. 75; lie Yount? (1898). 29 O R. 665; lie Fergu
son (1881). 8 P.R. 556; In re Elderton (1882), 25 Ch.D. 220; 
In r< Agar-Ellis (1878), 10 Ch.D. 49. The Faulds case is not 
applicable here, as the circumstances were quite different. 
As stated in the Med rath case, the welfare of the child must In* 
the ruling consideration.

Monahan, in reply ;—Poverty is no crime, and the fact that 
the appellant is not as well off as the respondents should not de
prive him of his right to the custody of his child : Simpson. 
op. t it., p. 124. The father is entitled to claim the benefit of 
sec. 20 of the Act. and have the child placed under the care of 
a Roman Catholic society, lie referred to In re Atjar-Ellis 
(1882). 24 Ch.D. 217. ptr Brett. M R., at p. 226.

December 2. The judgment of the Court was delivered by 
Hudgins, J.A. : -Appeal from the order of Middleton, J., on the 
5th June, 1912, refusing the application of the father, upon the 
return of a writ of habeas corpus, for the delivery to him of 
Frederick Kenna, an infant child of five years of age.

I do not think that, under the circumstances of this case, it 
makes any difference whether the Act cited in the argument, 
i.r., 8 Edw. VII. ch. 59, or the present Act, 2 & 4 Geo. V. eh. 62 
(in force the 6th May, 1913), which repealed that enactment, 
governs this application.

A writ of habeas corpus was issued upon the order of Middle 
ton. J.. on the 20th February, 1913, and a return was made on 
the 12th April. 1913. On that return it was open to the appel
lant. under the Ontario Habeas Corpus Act, 9 Edw. VII. ch. 51, 
sec. 7. to dispute the validity of the return in law and its ac
curacy in fact. In the latter case, evidence might be taken by 
affidavit or otherwise, and in this case was taken, riva voce, be
fore the same Judge, following the practice approved in lit 
Smart (1887), 12 P.R. 2. The copies of that evidence are styled 
■‘Trial of truth and sufficiency of return to habeas ettrpus on 
affidavit and oral evidence.” Further material was filed after 
the return, and on the 5th June, 1913, the order now in appeal 
was made, and was as follows :—

‘‘1. Upon the application of Philip Kenna, of the city of 
Montreal, in the Province of Quebec, and upon reading the
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answer ami answer of Albert Breckon and Ellen
Breckon, dated the 1 -4th day of March. 1913, to the writ of 
IkiIk as corpus dated the 20th day of February, 1913, and upon 
hearing read the affidavit of the said Philip Kvnnn, filed in sup 
port of the application for issue of the said writ, and the affi 
davits of Lucinda Dolores Henna (2), Margaret doues, Ellen 
Breckon, Albert Breckon, 11. Fred. Parkinson, in answer, and 
of the Rev. J. A. Richard and Michael McCarthy in reply, the 
exhibits therein referred to, and the resolution of the Children’s 
Aid Society of Toronto dated the 1st day of May, 1913, and 
upon hearing the evidence vini voce of the said Philip Henna, 
directed to be taken upon the said application, and upon hear
ing counsel for the said Philip Henna, as well as for the said 
Albert Breckon and Ellen Breckon:—

“2. It is ordered that the said application of the said Philip 
Henna be and the same is hereby issetl, with costs to be paid 
to the said Albert Breckon and Ellen Breckon by the said Philip 
Henna forthwith after taxation thereof, and that the said infant 
Frederick Henna be n " 1 to the custody of his foster 
parents, the said Albert Breckon and Ellen Breckon.M

No application was made under 8 Edw. VII. eh. 59, sec. 12, 
sub-sec. 3, under which a Judge of the High Court might, on the 

of a parent, if satisfied (1) that the child has not 
been d by the Children’s Aid Society, under sub-sec.
4, or (2) that the child was not deserted by its parent, and (3) 
that it is for the benefit of the child that it should be . . .
under the control of such parent, or i4) that the resolution, 
under sub-sec. 1, should be determined, make an order accord
ingly.

The object of asking the writ of halt as corpus was appar
ently to enable the to invoke the provisions of sec. 13
of 8 Edw. VII. ch. 59. As this section corresponds exactly with see. 
27 of .3 & 4 Geo. V. eh. 62 (except that instead of “the Court” 
the words “« Judge of the High Court Division” are used in 
the latter), I think it is not necessary to determine which of the 
Acts applies in this ease; because, so far ils this application is 
concerned, there appears to be no substantial difference in their 
provisions. The only point upon which it might have become 
important arises from the recital, in the order appealed from, 
of the resolution of the Children’s Aid Society of Toronto, of the 
1st May, 191.3, made under and having the effect provided by 
sub-sec. 1 of sec. 12 of 8 Edw. VII. ch. 59. But, as the later Act, 
by sec. 14, makes the Children’s Aid Society, upon committal, 
the legal guardian of the child, the powers vested in them upon 
the passage of the resolution appear to be continued, though 
their scope is expressed in better understood terms.

The return is very lengthy, and contains the order of J.
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ONT. Edward Starr, a Commissioner under the Children’s Protection
a a
1013

Act. which is as follows—as taken from the copy certified by 
the Commissioner and found with the papers:—

Re Kknna.
“Before me, J. Edward Starr, Commissioner with the powers 

of a Police Magistrate in and for the City of Toronto.
H origin*, J.A. “Monday the 1st day of April, A.D. 1912.

“In the matter of Frederick Kenna, a neglected child.
“Whereas, on the 1st day of April, A.D. 1912, the said 

Frederick Kenna. an alleged dependent and neglected child, has 
been brought before me by the Children’s Aid Society of To
ronto, to determine if the said Frederick Kenna he a dependent 
»nd neglected child, within the meaning of the statute in such 
case made and provided.

“And whereas due notice of this investigation has been 
served upon Mrs. Lucinda Kenna, the mother of the said child, 
and the said Mrs. Lucinda Kenna has appeared.

“Upon hearing the evidence offered by the said Children’s 
Aid Society, and upon hearing what was alleged by all the 
parties, and having duly investigated the facts:—

“1 do find that the said Frederick Kenna is a dependent and 
neglected child, within the meaning of the Act for the Protection 
and Reformation of Neglected Children, in that he is in danger 
of his life and health.

“That his name in full is Frederick Kenna, that he was 
three years of age on the 22nd day of June, A.D. 1911, that In
is a Canadian by birth and a Protestant by religion, ami that 
his father has deserted him and his mother is unable to support 
him.

“And, after hearing the said evidence and having deter
mined that the said Frederick Kenna is a dependent and neg 
lected child. I do order that the said Frederick Kenna be de
livered into the care and custody of the Children’s Aid Society 
of Toronto, and that now he be taken to the temporary shelter of 
the said society, to be there kept until placed in an approved 
foster home, pursuant to the provisions of the said Act for the 
Protection and Reformation of Neglected Children.

“Given under my hand this 1st day of April in the year of 
our Lord 1912.”

The copy made an exhibit to the affidavit of a student in the 
office of the respondents’ solicitor differs in form from the above, 
shewing the necessity for having the proceedings properly 
brought before the Court.

The return also incorporates the indenture of adoption dated 
the 17th April, 1912, under which the Breckons held the child: 
and then proceeds, unnecessarily as I think, to set out facts 
prior to the order of committal, suggesting a voluntary’ abandon
ment by the father of the infant to his wife in 1910, and also
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his desertion of the wife and child in 1911, and describing the 
personal habits, demeanour, and language of the appellant, and 
his inability to earn a living all as indicating him to he a man 
quite unfit to have the custody of a young child. This was prob
ably intended as an answer to the matters set out in the affidavit 
of the appellant, and it was afterwards practically repeated in 
the affidavits filed.

The ion was clearly one under see. Id of S Kdw. VII.
eh. 59 for an order for the production of the child. The writ 
of habtas corpus appears to Is* the proper method, or one of the 
proper methods, of obtaining the relief sought, for upon the 
return of the writ the custody of the infant is determined : 
Simpson on Infants, 3rd ed., p. 123.

Notwithstanding that the application is made under the sec
tion mentioned, and although, on the return of the writ, the 
provisions of that section may be invoked, the ease docs not 
differ from any ordinary application made upon the return of 
a writ of habeas corpus. The section quoted, 13, presupposes a 
eommittal. and one made by proper authority, and deals with 
the matter on the footing that, in spite of what has token place, 
the legal guardian’s custody (see sec. 14 of 3 & 4 (ieo. V. eh. 63) 
may be displaced in favour of the right of the parent. This 
parent must bring himself within that section, and shew that he 
or she has not been guilty of such conduct as should disentitle 
him or her to the custody of the child, that he or sin* is not un
mindful of parental duties, nor one who has forfeited the right 
to have his or her wishes regarded in respect to the religion in 
which the child should be brought up.

These are all matters which may be and should he considered 
by the Judge who has the return before him; but they appear 
to me to be conditions may be affected by something sub
sequent to the committing order, and form reasons which, not
withstanding the order, either operate for or against the change 
of custody. I do not see that it is but rather the
contrary, to reopen matters before the Commissioner or 
to revise his decision. It must be remembered that the purpose 
of the Act is to rescue children from neglect, vice, and evil sur
roundings- a thing that must he done promptly when the occa
sion arises; and that, except to establish that new conditions 
have arisen, it cannot have been that the past should
be raked up and fought over. The section in question could 
be, and I think should he, read as dealing with a new time and 
present circumstances, and as directing how the powers which, 
vested during a long period in the Court of Chancery, and now 
conferred on the High Court Division, shall be exercised in the 
interest of the infant, and not as suggesting a revision of the 
earlii r decision, the effect of which was merely to put the child in
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ONT. safety for the time being. Besides this, an appeal from the 
decision of the Commissioner upon the merits, or opening it. up, 

1013 would serve no good purpose, because the Judge of the High
— Court must deride matters upon present, and not upon past.

Uk Kbnna. conditions. This dors not prevent the Judge from considering 
Hudgins, j.a. independently the record and actions of the parents, so far as it 

affects their present attitude, ability, and character, with a view 
to determining the proper order to make.

In any view, it is evident that the nrguni' nt for the appellant 
goes too far in assuming that the matters before the Commis
sioner van he revit wid by the Judge in any way save that pro
vided by the Ontario II.dices Corpus Act, namely, upon the pro
ceedings being brought before him on a writ of certiorari in aid 
(set1 9 Kdw. VII. eh. 51, see. ti).

No doubt, the order made by the Commissioner may Ik* inter
fered with, because the effect of an order changing the custody 
interferes with its continuance: hut the order is not set aside 
nor varied, but rather superseded, when the custody of the child 
is otherwise disposed of.

I agree with the decision of my brother Middleton in Hr 
MuUn\ 12 D.L K. 492, 28 O.L.R. 419. so far as it holds*that the 
statutes in question recognize the power of tin* High Court 
Division to act notwithstanding the order of the Commissioner, 
provided that power is exercised in the way and to the extent I 
have mentioned, and. not by way of review.

The proceedings taken before the Commissioner under 8 
Kdw. VII. ch. 59 were not brought up on certiorari; and, there
fore, could not be looked at or reviewed by the Judge of first 
instance, nor can they he by this Court. It was held in In »•# 
(I ranger. 28 OR. 555, by a Divisional Court, affirming the deci
sion of Moss. J.A., that no appeal lay either to the Sessions or 
to any other Court from an order made by the “legislative 
Judge provided by the (.'bibIren’s Protection Act.”

The importance of proper practice on this point is empha
sised hv the fact that under the Acts in question the order for 
committal to the Children's Aid Society may he made by a 
Judge of the High Court—whose action, if reviewable at all. 
could only he inquired into on appeal, while if made by a retinal 
Judge of the High Court or a Judge of the County or District 
Court, or a Police Magistrate, or a Justice of the Peace, ap 
pointed a Commissioner for the trial of juvenile offenders or 
two Justices (8 Kdw. VII. ch. 59, sec. 2, sub-see. (/) ; sec. 3), 
the mode of review must ln> upon the return to a writ or order of 
certiorari.

The application, treated as under either Act, being therefore 
one made upon the return of the writ of habeas corpus, it fol
lows that, if the return is good in law, and its truth in fact
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established, the Judge of the High Court can only change the 
custody of the child under the general powers of the old Court 
ot Chancery, or under the jurisdiction specially conferred on 
him under sec. 27 of 3 & 4 Geo. V. eh. f!2.

If different conditions have supervened since the order of 
committal, or. notwithstanding that desertion and neglect have 
heen proved to have existed, if tin* parent is now willing and 
anxious to care for the child, or if it app ear that the child was 
in fact under the custody of a society or in a foster home in 
contravention of sec. 28 of that Act, it is open to the Judge of 
the High Court to make such order as he thinks lit: and in his 
action lie is not hound hy the order of tin* Commissioner, ex
cept as to the facts established hy that order as existing at its 
• late.

Hut it was argued that see. 30 of the earlier Act (sec. 28 
of the present Act) hound not only the Commissioner lint the 
Judge of the High Court; ami that, at all events, if the Com
missioner was shewn to have acted in contravention of it, the 
Judge was hound to change the custody.

I have already indicated that no proper proceedings have 
been taken to enable tin- Court to inquire whether then- was 
any evidence to warrant the Commissioner’s order. The Act 
requires the Commissioner to ascertain all the facts, and he has 
done so, as appears hy his order. That order—the copy first 
filed—states that tin- child 1ms heen brought up in tin- Protestant 
religion, and the order, as certified hy tin- Commissioner, that 
the child is a Protestant. Hut that finding not only does not 
embarrass the Court in this case, hut forms a foundation for 
the present application.

While the Commissioner is hound to act in accordance with 
sec. 28, yet, whether hi- is correct or not in his decision, upon 
the facts before him. the parent’s right can he asserted at any 
time under sec. 27. So that it is not really necessary to 
review his judgment, in order to secure the right which the 
statute permits the parent to pursue, namely, to secure, if In
can, from a Judge of the High Court Division, a change in tin- 
custody of the infant.

If one wen- to speculate upon why the expressions “a Prot
estant child” and “a Roman Catholic child” were adopted in 
sec. 30 (28), it might Is- said that at a time when a child is 
exposed to the consequences of neglect, desertion, or vice, its 
succour is the paramount object, and that, if it were to remain 
in a temporary shelter till the Commissioner and the Children’s 
Aid Society had settled the legal question of its religion, having 
regard to the father’s or mother’s rights, the n-al beneficial ob
ject of the Act would lie defeated.

A child of tender years has no religion of its own, nor is
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ONT. tin* question of its religion considered n pressing one, in view 
s of its age: lie Dickson (1888), 12 P.R. G59. It cannot properl'
1913 he designated n Protestant or a Roman Catholic child.

A Children’s Aid Society may, but need not, have any iv 
Kh Kkn.na. lirions afliliation: see see. 2, sub-see. (/>). Effect may he given 
iiodgins, j.a to the plain words of the section by confining it to eases where .

is established that the child is in fact either Protestant or Roman 
Catholic, and as not including children who cannot be so 
described. The right of a parent is fully guarded, and so is that 
of the child, whether of tender years or old enough to have a 
religious persuasion, by the provisions of the preceding ac
tion, 27.

This view is further enforced by a consideration of tie 
earlier Acts and those in England of similar character. ITnd-r 
the Ontario Act of 1893, 56 Viet. eh. 45. sec. 6, sub-see. (2), In- 
fore committing the child, the religious persuasion to which tin- 
child (not the parent) belongs was to be ascertained by tin 
Judge. The residence of the child, not that of the parent. Le
one year is. by see. 12. sub-sec. (2), to determine the muni 
cipalitv to which it belongs. By sec. 15, the education of Roman 
Catholic children, not the children of Roman Catholics as such, 
was to be in the separate schools ; though the Separate Schools 
Act only provides for accommodating tin* children of séparai- 
school supporters. Sections 18 and 20 are in practically tin- 
same words as sees. 27 and 28 of the present Act, and are drawn 
from the Imperial Act of 1891. 54 Viet. ch. 3, sees. 3 and 4 
so that tin* former has been in force here for twenty years and 
in England for twenty-two years. Under sec. 21, “ministers of 
religion” are given access to such children in shelters and horn, s 

“as may belong to their respective denominations.” These pro 
visions are repeated in R.S.O. 1897, ch. 259.

Tin* Industrial Schools Act of 1884, 47 Viet. ch. 46, dcalin 
with children under fourteen, directs the ascertainment of the 
“religious persuasion to which every child . . . belongs"
(see sec. 11), and then provides for the sending of “Roman 
Catholic children” to their Industrial School and other children 
to the other Industrial School. The same provisions run 
through the successive Industrial Schools Acts, R.S.O. 1SS7. 
ch. 234, and R.S.O. 1897, eh. 304.

In England, ascertaining the religious persuasion to which 
a child, defined as under fourteen years (sec. 131 of 8 Edw. VII. 
ch. 67), belongs, is directed by the Children Act. 8 Edw. VII. ch. 
67, secs. 23 and 66. By sec. 108 (8), the religious persuasion 
of a child charged with an offence is to be regarded in selecting 
the place of detention ; and by s»*c. 133, which applies to Ireland, 
a special provision is made (18) for children who “appear to 
belong” to the Roman Catholic Church. They are to be sent to
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a certified school conducted in accordance with the doctrines of 
that Church; but others who do not so appear are not to be sent 
to any I toman Catholic school. The religious persuasion of both 
the parents is only to govern where it coincides; but, if not, 
or if it is unknown, then baptism is accepted as settling the ques
tion, or. that not appearing, then the Church to which the child 
professes to belong. This Act is a consolidation of many other 
Acts, dating from 1872; one of which, the Custody of Children 
Act of 18!M, 54 Viet. eh. 3, contains a provision exactly similar 
to sec. 28, sub-sccs. 4 and 5.

The Reformatories Schools Act ( Imperial), 2i) & 30 Viet, 
ch. 117, by see. 10. speaks of the “offender's religious persua
sion in dealing with commitment, i.c., of one under sixteen.

There are many other Acts relating to children in which the 
expressions used are similar in character. On this subject, see 
Martin’s Law of Maintenance and Desertion, 3rd ed., passim.

Dut I am quite unable to see what bearing sec. 28 of 3 & 4 
Geo. V. eh. 02 can have, as applied to the provisions of the pre
ceding section. 27, sub-sec. 4. By the latter, the Judge of the 
High Court Division can inquire “whether tin* child is being 
brought up in a different religion from that in which the parent 
has a legal right to require that the child shall lie brought up;” 
and he can make such order as he may think tit. If sec. 28 is 
intended to control the discretion of the High Court Judge, then 
the power to make such order as In* may think fit is meaningless. 
If it applied, the Judge would be bound to change the custody 
whether he thought fit or not. If sec. 28 is read as meaning 
children of Protestant or Roman Catholic parents, then, as it 
applies till the child is sixteen years of age, it would deprive 
the latter of any right to have its views regarded, notwithstand
ing sec. 28, sub-sec. 5, as the prohibition is expressed in abso
lute terms.

The two sections, I think, point in two different directions : 
the later one as preventing a child with religious views (see on 
this lit F a a! ds, 12 O.L.R. at pp. 258-9), or if of some religious 
pel suasion, from being put, under the statutory machinery, into 
a foster home or committed to the care of a society contrary to 
its religious desires, and as conferring a right upon the child 
which is a personal one. The earlier section recognises tin- 
parent’s legal right in all cases, including those coming und r 
sec. 28, as overriding the wishes of the child, except where the 
Judge of the High Court, in his discretion, either after or with
out consultation with the child, settles its religious custody.

In this case the child is being brought up by Protestants, 
in a religion different from that in which the father on his appli
cation says he desires him to be brought up. It would not 
matter, therefore, it seems to me, whether he were in the foster
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home ot his own wish or under the committal order. The parent 
has, under sec. 27, the right to insist on his wishes being con
sidered, and the burden is vast upon the Judge either to give 
effect to that right or in his discretion to refuse to yield to it.

In the case in hand my brother Middleton has exercised his 
discretion, and we are asked to review it. That he had the power 
to make the order appealed against cannot be doubted, both 
under the earlier general jurisdiction vested in the Court, and 
by the statute under discussion. And, in view of the age of the 
child, “the Court has absolute power” over him. See />#r Lord 
Tottenham, Wardv v. Wardc (18411), 2 1'h. 78b. This case was 
followed and approved by Mowat, V.C., in Hi Doris (1871 . 
•I Cli. Ch. 277, a case of a girl of seven years old. In In rc M> 
(/rath, [18021 1 Ch. 142, the Court of Appeal (at p. 118) states 
the rule of law to be that an infant ehild is to b« brought up 
in its father’s religion unless it can be shewn to lie for the we I 
fare of the ehild that this rule should be departed from, and 
adds (p. 140) “The welfare of the infant is the ultimate guide 
of the Court.”

In The (Jim n v. (iyngatl, 11892] 2 (j.B. 222. the Court of 
Appeal followed In re Medratli, supra, and asserted its juris
diction to act as supreme parent of children, and to say, even 
in the absence of misconduct, what was best for the welfare of 
the child. In In re Newton, 118061 1 Ch. 740, the Court of An 
peal again followed In n Medratli, supra, in a ease where tin- 
father was insisting upon his legal right to have his children 
brought up in his >wn religion, and decided the ease upon its 
view of the welfare of the children. It was also held that the 
conduct of a living father might be such as to compel the Court 
to exercise this jurisdiction. See also in Ireland. In r# O'Hara, 
11000| 2 I.K. 222: He F a aids, 12 O.L.R. 245; Hi Davis, 18 
D.L.R. 284; He Young, 20 O.R. 665.

While I cannot find any case in which the sections in tic 
English Act which are similar to ours have been construed, I 
think the principles in the eases cited are entirely applicable.

I have heard no reason adduced which, to my mind, im
peaches the discretion exercised by my brother Middleton; and, 
as I wholly agree with his views as to the welfare of the child, 
upon the facts properly before him, 1 think the appeal must be 
dismissed with costs.

A ppi at 11 ism issed.
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MACLAREN v. ATTORNEY-GENERAL FOR QUEBEC. IMP.
Jinlieiul Commit h t of thr Criry Council. The l.onl I'liaucellor. /.on/ Slime, p p 

a ml Lord Moulton, Ju nun if/ 28, 1014, ^ *

1. Water* (*|C 4—45)—l!n.irr to hiuu m:u üirxui an imiopriktoii
( HOW N (.RANT.

Wlieiv a Viwnship wan crvatvil bx letters patent describing it an 
bounded on one Mille by u iiaiiieil river, living a river wliieh was neither 
navigalilr for ships nor llontahle for rafts or crib* i.f logs, ami a subtle- 
«pient Crown grant of a lot at the river front in siieli township de
scribed siieli lot as hoiimleil on one siile In siieli river, the township is 
riparian as is also the lot nientionet! in tin- Crown grant, and the rule 
of interpretation that tin* riparian owner is entitled to the lied of the 
stream ad medium itInm applies under Qiu'Inv law. in like manner as 
it would under English law, subject to any rights of publie user of the 
stream.

| Mnelun n x Ulorncijllemral for Quebn. H D.L.R. 800, It» (an.
S.C.lt. 060, r«*versed.|

2. Water* ( * I A—Hi—Navigaiu.k and fi-oatahle — Streamh.
The Gatineau river in the province of Quelicc is not a “navigable and 

tloatable” riv«*r within the purview of sec. 400 of the Quelicc Civil ( ode
3. I’t ni.ir la Mm 11 II—24 )—Conflicting ora nth from the Crown—

Riparian land*—An mkdiim fii.i m.
In the province of Quel i e. watercourses wliieh are capable merely of 

lloating loose logs ( /lut la hint d bdehen perduen) are not dependencies of 
the "domaine publie” under the designation of “navigable and lloat 
able rivers and streams” within the meaning of article 400 of the ( ivii 
Code; conscipiently, the owners of the adjoining riparian lands under 
a Crown grant extending to the stream as a Isiumlary are the pro
prietors of the banks and bads of Hindi streams each ad medium filnm, 
and, as such proprietors, are «'Milled to maintain an action to declare 
void the title of the holder of a subséquent Crown grant pur|Mirting to 
give title adversely to them to the water lots fronting the river banks 
at the luciin in #/ito, and to n-strain such ladder fr«mi electing works 
thereon for utilizing the water jsiwer.

4. DKKUN (#III>1—38)—WII AT 1'KolHMY PAHHEH—-lllPAMAN HllillT* ON
NON-NAVlti ABLE AND NON H.«IATABI.E KIVI H.

In construing a grant of laud, the law treats the parties as de
scribing the laud of which the full use ami enjoyment is to pass to the 
grantee, ami in east's where the possession of the parcel so descrilssl 
would raise a presumption of ownership of the laud in front of it ad 
medium filnm tit/tur or no. it is the exclu-ion of tin* latter ami not its 
inclusion which must Is» evidence. 1 by the terms of the grant where 
the grantor had power to include it; ami such exclusion is not shewn 
merely by a verbal or graphic description specifying only the land that 
abuts on the stream or highway without indicating in any way that it 
includes the land underneath.

\\lnelaren v. Atty. ihn. for Quebec. 8 D.L.R. 8(H). 4M Can. 8.C.R. 666. 
reversed ; City of London Lund Tux Com. \. Central London Itaihnni.
110131 A.C. 364, applied. |

5. Cot rtm (I VC—306)—c«»NNiKt iTioN of Quebec* Civil Code—French
DKCIHIONH UNDER CODE NAPOLEON.

The connection lietwei'n th«* law of tin* province «if Quels-e and the 
law of France dates from a time earlier than the compilation of the 
<’«le Napoleon, and neither the t«*xt of the latter nor the decisions in 
France thereon, are binding on the QucIh*c courts, nor <lo they alTect 
directly the duty of the Quelicc courts in interpreting the Quels-e Civil
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Al'PKXi. hy tin* plaint ill’s from tin* judgment of tin* Supreme 
Court of Cunadti, Matlanii v. Atlornry-drnrral for Quebec, 8 
D.L.R. 8iMl, 41» Can. S.C.R. 656.

The appeal was allowed, and the trial judgment of Cham 
DAGNK, J., restored.

Sir li’nbcrI Finlay, K.C., Ai/lni, K.C. (of the Canadian Bar), 
ami d cuff re y Laiernui, for the appellants.

A*. C. Smith, K.C. (of the Canadian Bar), and IIomar dreni- 
irootl, for the respondent.

The judgment of the Board was delivered hy Lord Moulton.

Lord Moulton :—The appellants in the present appeal are 
David and Alexander Maelaren, the plaint ill's in the original 
litigation, and the respondent is the Attorney-General of the 
province of (jucher, who intervened in the suit under circum
stances hereinafter mentioned and x\ ho, since such intervention, 
has substantially carried on the litigation on behalf of the Gov
ernment of the province. To make clear the points in dispute 
it will he necessary to set out somewhat in detail tin* facts of the 
ease and the history of the litigation.

The River Gatineau is a river of considerable size hut irregu
lar bed, Mowing into the River Ottawa on its north bank. Start 
ing from the River Ottawa and proceeding up the River Gatineau 
one passes through the township of Hull, and then through the 
township of Wakefield. North of the township of Wakefield tile 
River Gatineau has on its left or eastern bank the township of 
Denholme and on its right or western bank the township of Loxx . 
'1 lie document creating these townships are letters patent issued 
hy the Crown, in whom, of course, the property in the soil was 
originally vested, and such documents specify and define the 
boundaries of these townships.

By letters patent dated November 28, 18110, a portion of 
the township of Loxv, known as lot 8!) of range 2 of that toxvn- 
sliip. was granted to Caleb Brooks, and subsequently by letters 
patent dated April 8, 18(»f>, another portion, known as lot 88 of 
range 2 of that township, was also granted to him. Both these 
lots lie along the right bank of the river. By divers mesne as
signments, the validity of which is not questioned, the plain 
lifts have lieeome the owners of 17 acres of lot 80 and about 4 
acres of lot 88, these portions being so situated that they may. 
for the purposes of this case. Is* taken to include so much of the 
lands comprised in lots 88 and 20 as lies along the river.

By letters patent dated March 24. 1801, the xvest half of a 
portion of the township of Denholme, known as lot 28 of range 1 
of that township, was granted to William Brooks. The land so 
granted (which lies along the left bank of the River Gatineau)



15 D.L.R. | Maclakkn v. Atty.-Gkm. of Qi'ebec,

wan, by a dvvd of sale dated May 4. 1SÜ4, sold by the said 
William Brooks to the plaint ill's. The validity of these trans
actions is not questioned.

It is not disputed, therefore, that the plaintiffs are the owners 
of lands on both sides of the Mixer Gatineau, lying opposite to 
each other and so situated that, if the plots comprised in tin* 
grants are riparian lands, and if the ordinary presumptions of 
Knglish law hold good, they would carry with them the owner
ship of the bed of the river lying between them. Whether these 
lands are riparian and whether these presumptions do hold good 
in the ease of the River Gatineau, are the two quest ions to he 
decided in the present ease.

But these questions are raised in a very peculiar way. which 
necessitates the statement of certain further facts.

On December 7. 1 SO!t. S. N. I’arent, Gonmiisaioner of Lands. 
Forests and Fisheries, of the province of (Quebec, on behalf of the 
Government of that province, sold to Kdwiu and William Han
son, the defendants in tin* Court below:—

'I In* water lot sunt water power, situate on tin* Itiver Gatineau, com- 
|iri-in» nil that portion of the licit of tlint river, covered hy the “I’ntignn 
I a It-» and 1‘iqdd*." ami the i-dand and lock situate at the front thereof, and 
lying in front of lot» ."IS, ."lit and 40 of the weeond range of the town*hi|> of 
Low, and of lots as, :tii and 40, of the township of Den holme.

It is not disputed that this grant covers portions of the bed 
of the River Gatineau, which would belong to the appellants if 
the two questions above mentioned arc answered in their favour.

The litigation was commenced by the plaintiffs, who set up a 
title to these portions of the bed of the river based on the con
veyance to them of the adjoining lands, and alleged that the 
defendants. Kdwiu and William Hanson (the above-mentioned 
purchasers from the Grown L had illegally, improperly and 
without right entered on the property of the plaintiffs and had 
falsely claimed to be the owners thereof, and had offered the 
same for sale as such owners, and threatened and intended to re
enter and erect works thereon, and they prayed that the plain
tiffs .should lie dtsdared the owners of the property in question, 
and that the alleged sale by patent to the defendants should lie 
declared to lie null and void and without effect in so far as it 
assumed to sell or to grant to the defendants any part of such 
property. They further claimed an injunction and damages.

The defendants in their defence denied that any portion of 
the bed of the river belonged to the plaintiffs or had been in
cluded ill the grants made to the plaintiffs’ predecessors in title. 
Among other allegations of fact they set up that the River Gat
ineau is a navigable and floatable river, whose bed formed part 
of Lkc Grown domain, and tlmt accordingly no part of such bed
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was included in the grants in question. This issue, as will pres
ently be seen, has eventually become the main issue in the case.

Shortly before the plaintiffs put in their answer to the de
fendants’ plea (which consisted sukstantially of a joinder of 
issue), the Attorney-General of the province of Quebec inter
vened. as being interested in the event of the suit and entitled 
to he heard therein. As the grantor to the defendants, the Gov
ernment of the province was interested in defending the validity 
of its grant. Since this intervention the litigation has in sub
stance been confined to the questions raised by the intervener, 
and it has been carried on between the plaintiffs on the one side 
and the Government, represented by the Attorney-General of 
Quebec, on the other. It is, therefore, not necessary to "refer to 
the cross-demand of the defendants, or the claim for damages on 
the part of the plaintiffs, as the only point now before the Board 
is the question of title to the bed of the river.

The history of the litigation shews great differences of 
judicial opinion on the issues involved therein. Champagne, 
the Judge at the trial, decided in favour of the plaint ill's on all 
points. On appeal to the Court of King’s Bench (Appeal side) 
[Attorney-General for Quebec v. Maclarcn, *21 Que. K.U. 42], 
that Court (consisting of five Judges) decided against the plain
tiffs on all points. Appeal was then brought to the Supreme 
Court of Canada | Marian n v. Attorney-General for Quebec, 8 
D.L.K. HIM), 46 Can. S.C.R. 656], and the six Judges who heard 
the appeal were equally divided on The question of the plaintiffs’ 
title, although on other points they agreed with the judgment of 
Champagne, J. The appeal was accordingly dismissed, and it is 
from this decision of the Supreme Court of Canada that the 
present appeal is brought.

The case divides itself into two heads. In the first place, the 
respondent denies that the descriptions in the grants, through 
or under which the plaintiffs hold, are such As would carry the 
bed of the river, even under English law.

In the second place, he says that even if such were the case, 
it is not in accordance with the law of the province to apply the 
English presumptions as to the ownership of the bed of a river 
or its inclusion in grants of the lands forming its banks to the 
ease of a river such as the River Gatineau. In other words, lie 
alleges that the River Gatineau is a navigable and floatable 
river, and that, by the law of Quebec, no portion of the bed of 
such a river goes with a grant of the land on its banks.

Excepting upon one point, there has been no dispute as to the 
facts of the case. At the trial the defendants sought to shew 
that the River Gatineau is navigable and floatable both to ships 
and rafts. The plaintiffs admitted that loose logs van be floated 
down it at certain times of the year, but they contended that it
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is not tloutublc otherwise than <> biu'hts peril mm. After hen ring 
evidence on Imth sides, the learned Judge at the trial found that 
(ho far as is material to this ease) the plaintiffs’ contention was 
correct. IIis decision was reversed by the Judges of the Court 
of King's Bench, who decided «Carroll, d., dissenting) that tin 
river was both navigable and floatable, but it is difficult to de
termine bow far this reversal was due to their view of the law 
and how far to their view of the facts. On the appeal to the 
Supreme Court four out of six Judges agreed with the conclu* 
sion of the Judge at the trial on the facts, and the other two ex- 

* pressed no opinion thereon. Their Lordships agree with the view 
taken by the Judge at the trial, by Carroll. J., in the Court of 
King's Bench, and by the majority of the Judges of the Supreme 
Court, and hold that on the evidence the River (Jatineau must be 
taken to be " /lot tahh à In'nlux perd lies" only, and to be neither 
**navif/abh ” nor **/hdlabh in Irains on riuhaus.” Indeed, the 
correctness of this view of the facts was hardly contested at the 

^hearing of the appeal.
In order to decide the first point it is necessary to examine 

the documents of title under which the plaintiffs hold their 
lands. Taking first the history of the title of that portion of the 
plaintiffs’ lands which lies on the right bank of the river, we 
commence with letters patent ibitctl December 1. 1859, creating 
the township of Low. These letters patent, after reciting that it 
is expedient to erect into a township a certain tract of waste 
land lying in the county of Ottawa, proceed to descril* that 
tract as follows:—

All that certain tract or parcel of laud Isiumled anil limited a* follow», 
that in to nay: (hi the north by the township of Ay I win ; on the south 
partly by the township of Masham ami part lx by the township of Wake 
field ; on the cant by the Itiver (iatineati and on the xvest partly l»\ the 
towiiHhip of Cawood and partly by the township of Aldlicld; lieginning at 
a post and stone boundary erected on the western bank of the River Cat in 
eau aforesaid at the intersection of the north line of the township of 
Wakefield aforesaid and marking the southeast angle of the said tract or 
parcel of land: thence along the said north line of the township of Wake
field . . . thence along the said south outline of the township of Ay I win 
astronomically east nine hundred and thirteen chains ninety-one links more 
or less to the intersection of the west liank of the River (Iatineau aforesaid 
at a post and stone liotindary, marking the southeast angle of the said 
township of Aylwin. and the northeast angle of the said tract or parcel of 
land; thence southerly along the said west liank of the River (iatineau and 
following its sinuosities as it winds and turns to the plais* of lieginning. 
The said tract or parcel of land thus circuinscrilied . . . has ls*en fur
ther laid out and subdivided . . . into range* ami lots in the manner 
following . . . range first into 31 lots numlwnsl from north to south,
namely, from No. 1 to 34 inclusive, the same ls*ing broken lot* and bounded 
towards the east individually and collectively by the River (Iatineau afore
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IMP. said; rung'.1 nwoml into 50 lot* numbered from north to south, namely,
from No. I to AO incluidvc . . . the whole as represented on the plan 
of the said traet or parrel of land hereunto annexed as near as the nature 
and circumstance* of the ease will permit, ami in conformity to the actual

Maclarkn survey in the Held as returned and of record in the Crown Lands Depart-

Attorney- ,nTin* actual plan referred to in these letters patent does not
appear to have been put in at the trial by either party, but the 
plan which is now of record in the Public Department and which

i°rd Moulton canif into force on January 20, 1002, was put in by the appel
lants at the trial, and no objection was taken to it (otherwise 
than that the document actually put in was a copy and not the 
original), and it has been freely referred to without objection at 
the hearing of this appeal, so that their Lordships conclude that 
it inusi have been taken by the parties as representing or repro
ducing the plan referred to in the letters patent. It accords ex
actly with the above description, and shews the township as 
bounded on the east by the River Gatineau.

Whether the map or the verbal description of the parcels be 
taken as delining the land, their Lordships have no doubt that 
it was meant to he riparian. The dominant words in the descrip
tion are that the land is hounded “on the east by the River 
Gatineau,” and this is precisely what is represented on the map. 
It would require words in some other part of the letters patent 
plainly inconsistent with this to justify a construction being 
put on these letters patent which would make the land which 
they cover a parcel which is not 1 founded “on the east by the 
River Gatineau.” So far from any such words being present, 
the only other description of the boundary agrees with and em
phasizes this language. It starts from the post on the hank 
which marks the point where the township commences to be 
hounded by the River Gatineau and proceeds as follows;— 
Thence southerly along the huh! went hank of tin* Hiver Gatineau, amt fol
lowing its sinuosities as it winds ami turns.

This is just such a description as one would give of the metes 
and hounds f a riparian property which was bounded by the 
river, and. in their ' V opinion, the use of this form of
words in the detailed description of the boundaries of the town
ship does not qualify in any way the simpler description that it 
is hounded “on the east by the River Gatineau.”

The township of Low is, therefore, riparian, and from the 
position of the plaintiffs’ land in the township, it follows that it 
also is riparian. But the fact that the portion of the plaintiffs’ 
property which is situated in this township is riparian is made 
still more clear when we examine the grants under which it 
passed to his predecessors in title whether we take those grants 
by themselves or in conjunction with the above letters patent

998
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creating the township of Low. Tin* letters patent granting lot 
No. 38 to the predecessor in title of the plaintiffs describe tin- 
parcel thus:—

Th«- lot iiumlier thirty-right in thv wvoml range of the township of Low 
aforesaid; being a broken lot Isiumled in front to tin- east hv tin- Hiver 
(iulinvaii ami to tla- west hy tin» third range of «aid township.

And the letters patent granting lot 39 adopt exactly the same 
phraseology. The Crown had undoubtedly the power to make 
a grant of riparian land thus situated, and those two grants 
clearly grant it. This would suffice to decide the point, hut it is 
to lie noticed that each plot is spoken of as forming part of the 
township of Low, which shews that those acting for the Crown 
in making these grants interpreted the letters patent creating 
the township as i i In lit ,r ' 1 n 1 • 1 > the river, which is
the interpretation which their Lordships hold that they must 
bear.

The case as to the hind of the plaintiffs which lies on the left 
hank of the river and is situated in the township of Denholme 
is substantially the same, but in this case tin- grant to the pre
decessor in title of the plaintiffs does not assist us. It merely 
describes the la ml granted as:—
The went half of the lot munlier thirty eight in the llrHt range of the afore
said town-hip of Denholme.

So that we are thrown back upon the letters patent creating that 
township in order to ascertain the position of tile land thits 
granted.

These letters patent are in the French language, but their 
purport is precisely the same as that of the letters patent creat
ing the township of Low. The <Jlose correspondence may be 
judged from the following extracts which give the more material 
parts of the description of the lands included. The area is de
scribed as being:—
délimitée et décrite comme Huit . . . nu nord per Ip township de îlincks, 
nu mid par h» townnhip de Wakefield, ft Vest partie par le township de 
Itowmnn et partie par le township de Portland et ft l'ouest par In rivière 
Gatineau
and in going over the metes and bounds it says:— 
l)e 1ft, h- long dp la ditp ligm- extérieure end du township de llinvks. plein 
ouest, six cent quarante-quatre chaînes, plu* ou nmin*. jusqu'il In rive est 
<le In rivière Gatineau, jusqu’à un poteau ou home de pierre marquant l'angle 
sud-ouest «lu dit township de llinvks et l'angle nord-ouest «le la date étendue 
ou n de terre. De Ift. le long île la rive est de la dite rivière Gatineau
dans une direction généralement sud-ouest et suivant ses sinuosités jusqu’au 
point de départ.

It will be seen that for all practical purposes the letters 
patent may be taken mutatis mutandis as mere translations the

IMP.

P. C. 
191-1

Maclaren
r.

Attorney-
General

I .oral Moult- n

4



162 Dominion Law Reports. 115 DL.R

IMP.

I». 0.

11>14

Maclarbn

Attohxky-

.ord Mimlion

one of the other, so tlmt the reasoning which Inis led their Lord
ships to the conclusion that the land of the plaintiffs in the town
ship of Low i.s riparian applies with equal force to their lands in 
the township of Dcnholme, and it is not necessary here to repeat 
it.

In some of the judgments in the Courts below the learned 
Judges have held that the presumption that the bed of the river 
a<l medium Jilum aqua was included in the grant i.s negatived 
by the fact that the metes and bounds of tin* parcels forming the 
townships as described in the letters patent make them terminate 
at the hank of the river. But their Lordships are of opinion 
that in so holding they arc not giving full effect to the presump
tion or (as it should rather be termed) rule of construction 
which is so well established in English law. It is precisely in 
the cases where the description of the parcel (whether in words 
or by plan) makes it terminate at the highway or stream and 
does not indicate that it goes further that the rule is needed. If 
there is any indication of the parcel going further there is no 
place for its operation. The application of the rule is strikingly 
illustrated in the latest case in which the point was considered in 
the House of Lords (City of London Land Tax Commissioners v. 
Cintrai London Ilailway, [1013] A.C. 364). In that case the 
plots under consideration were described in language which un
doubtedly represented them as plots terminating at the highway. 
In one instance the description was

Vacant ground formerly two house* and premises situate ami known as 
Nos. 30 and 37. Newgate street.

and in another instance the description was
All those pirn1* of land now or formerly known as 85 and HO Newgate 

street . . . more |tartieiila(ly delineated and dewerilied on the plan
hereto annexed marked A and thereon coloured pink.

and on reference to that plan it was seen that the colouration 
stopped at the edge of the highway. Yet in all these instances 
their Lordships were unanimously of opinion that the rule ought 
to be *d, and tlmt the lands up to the middle line of New
gate street were included in the certificates of redemption of 
land tax.

In construing the parcels in a document affecting land, say 
for example a grant, the law treats the parties as describing the 
land of which the full use and enjoyment Is to pass to the 
grantee. But in cases where the possession of the parcel so de
scribed would raise a presumption of ownership of the land in 
front of it ad medium jilum aqua> or vias the law holds that it 
is the exclusion of that land which must be evidenced by the 
terms of the grant and not its inclusion, and that if not so evi
denced that land will be deemed to have been included in the

5
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grant if the grantor had power to include it. Hence it is settled 
law that no description in words or by plan or by estimation of 
area is sufficient to rebut the presumption that land abutting on 
a highway or stream carries with it the land ad medium filum 
merely because the verbal or graphic description describes only 
the land that abuts on the highway or stream without indie 
in any way that it includes land underneath that highway or 
stream. This is precisely what we have here. The land is 
shewn as abutting on the river and is descrilied as bounded by 
the river, and again as bounded by a line following the wind
ings and sinuosities of the river bank. This clearly makes it 
abut on the river, and give's rise, according to English law. to 
the presumption in epiestion.

The first question, therefore, must be answereel in the plain
tiffs’ favour. There remains the question whether the presump
tion of English law that the* bed e>f the stream ud mnlium filum 
aqua- belongs to the riparian proprietors holds good under 1 In
law of Quebec in the ease of a river such as the Hiver (1

Before examining into tiiis question, their Lordships think it 
desirable to deal with some matters which figured prominently 
in the argument and undoubtedly affected greatly the mode in 
which the case was presented to the Board, although they do not 
determine the issues in the case.

IMP.

PC.
1914

Attornet-

I onl Moulton

In the first place it was spoken of as though it gravely af
fected the rights of the public, and indeed as though the success 
of the appeal would close the River (1 to them. Their
Lordships recognize the importance of the ease, but they cannot 
agree that it involves any such consequences. The rights of user 
of rivers for the purposes of navigation and the carriage of tim
ber are independent of the ownership of the bed of the river, 
and whatever be the source from which they originally came are 
now protected by statutes which are very far-reaching in their 
provisions. For instances, in the Revised Statutes of Quebec, 
1H88. section ô.ôôl provides as follows:—

2. It shall be lawful nevertheless to make m»c of any river or water- 
courue, ditch, drain or stream in which one or more persons are interested 
and the banks thereof for the conveyance of nil kinds of IiiiiiInt and for the 
passage of all hunts, ferries, and canoes, subject to the charge of repairing 
as soon as possible all damages resulting from the exercise of such right 
and all fences, drains or ditches damaged.

This is only one of many statutable provisions securing to the 
public the use of the rivers, whatever be the private rights exist
ing therein, and however this appeal be decided, these rights of 
the public will remain unaffected.

But this is not all. The rights of the publie in the River 
Gatineau are not in any way put in Issue in this case. The par-

8

C6C

D3C



Dominion Law Reports. [15 D.L.R.8f>4

IMP.

I*. C.

1VH

Maviarkn

FOR
QlKhET.

I «ni Moulton

ties to this appeal are substantially at one on the question or the 
private ownership of the lied of the River Gatineau. The only 
difference between them is as to which of two private owners 
possesses it. The appellants contend that the portion of the bed 
of the river which is in question passed to their predecessors in 
title hy the «.«rants to Caleb Brooks in 18(10 and 1805, and that 
to William Brooks in 1891. The respondent contends that it 
passed to tie* defendants under the grant to them in 1899. Neither 
party, therefore, sets up a title in the public. So far as the 
River Gatineau is concerned, the decision of this case will do no 
more than decide whether or not the language of certain exist».ig 
grants was sutlicient to pass particular portions of that bed, or 
whi ther after such grants were made they still remained in the 
hands of the Crown so that it had power to grant them by a later 
grant.

Nothing, indeed, could be more foreign to the contentions of 
either party than to deny that the bed of the River Gatineau has 
largely passed into private hands. It was that the
townships of Hull and Wakefield include the lied of the river 
so far as it Hows through them. The plots in those townships 
are rectangular, so that in the case of river lots the bed of the 
river is included within the metes and bounds of the lots in 
question without any appeal to the doctrine of ad medium jilum 
m/ua Counsel for the respondent emphatically disclaimed the 
doctrine that the Crown could not alienate the river bed in pre
cisely the same manner as any other public ' But if this
be the correct view of the law, we have here an example of a very 
simple case of the application of the presumption. A, being the 
all • owner < f the lands on the banks and the bed of the 
stream, grants to B a plot bounded by the stream. In such a 
case it is established law that the conveyance is construed as 
passing also the bed of the stream ad medium /Hum at/uc.

Notwithstanding the fact that the respondent admitted and 
indeed relied on the alienability of the river bed by the Crown 
the argument before this Board, as also the argument in t*’e 
Courts below, turned largely on the provisions of sec. 400 of the 
Civil Code of Lower Canada. This reads as follows :—

Hoad* »ml public way* maintained by the State, navigable ami lloat- 
nlile river* ami stream* ami their bank*, the sea shore, la ml* reel aimed 
from the sea. port*, harbour* ami roadstead* and generally all those por 
lion* of territory which do not constitute private property are considered 
as lieing dependencies of the Crown domain.

As is the case with so many others this section is taken almost 
unchanged from French sources, and, as is natural, the French 
text is the more helpful to arriving at the true interpretation 
It reads as follows:—

5
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Les (•liviniiiH et routes ft In vluirge de l'etat, les fleuve* et rivière* navi
gables et flottables et leurs rives, les rivages, lais et relais de la nier, les 
ports, les havres et les rades et généralement toutes les |mrtions de terri 
toire qui ne fonilient que dans le domaine privé, sont eonsidéréva eonime 
de* dépendanei's du domaine public.

The principal aim of counsel for the re> in the argu
ment before this Board was to establish that the River Gatineau 
was a tloatable river in order to bring it within the operation of 
this section, and the efforts of counsel for the appellants were to 
shew that it was not a floatable river and that, therefore, tills 
lection did not apply to it.

It is this part of the ease has given to their Lordships
the greatest difficulty and anxiety. The importance attached to 
it in the judgments that were delivered in the Courts below 
claims for it the most careful attention. Nevertheless, their Lord- 
ships cannot but feel that the parties have not fully appreciated 
the bearing of this section on their respective contentions. If its 
meaning be that the beds of navigable and floatable rivers are 
in their nature incapable of constituting private property and 
necessarily remain public, a decision that the River Gatineau is 
floatable within the meaning of this section would be as fatal to 
the validity of the grant which the intervener seeks to defend as 
it would be to the grants on which the plaintiffs base their title. 
If, on the other hand, the section means only that the beds of 
navigable and floatable rivers initially form part of the Crown 
domain, but that they, like other public lands, are alienable and 
may form the subject of grants by the Crown, the section is 
well-nigh immaterial in the present ease. The application of 
the principle of ml medium filum aqua does not depend in any 
way on the nature or origin of the title of the grantor. Provided 
that the land on the banks and the bed of the river belong alike 
to the grantor and are alike alienable by him the principle ap
plies.

One further matter must be borne in mind. There is no trace 
in Canadian law of any exception to the rule that the bed of a 
stream presumably belongs to the riparian owners except in the 
cases where that bed is in its nature public property and there
fore such presumption of ownership cannot exist. A perusal of 
the seigniorial decisions and the judgments of those who took 
part in them, makes it clear that the exclusion of the beds of 
navigable and floatable rivers from the grants to seigniors was 
not by reason of express words in the grants nor of any special 
rule of law formulated ad lute, but was a consequence flowing 
from the jurisprudence then existing derived from French 
sources under which the beds of such rivers were held to form 
part of the domaine publie and thus to Ik* incapable of becoming 
private property. But it followed that they were inalienable 

65-16 D.I..R.

IMP.

P.0.
1914

Maci.aken

Attornky- 
Gsm sal

I ord Moulton

8861

4



866 Dominion Law Reports. 115 D.L.R

IMP.

V. C.
11)14

Maclaukn

Attorney-
OlNERAL

Ix»rH Moulton

and this was fitily recognized. They arc always spoken of as 
inalienable ct imprescriptible. So much of that jurisprudence as 
remains is to be found in see. 400 of the Civil Code, and on 
the construction to he given to that section must depend the 
status of the beds of these rivers from the point of view of 
property.

The interpretation of sec. 400 appears to their Lordships to 
be a question of importance to the public so great that it can 
hardly be exaggerated. If it be the law that the beds of navig
able and floatable rivers are public property incapable of being 
alienated, and that this principle has not been generally re
garded in the actual Crown grants that have hitherto been 
made, the effect of a decision in the one way might have a wide
spread effect on the rights of individuals.

On the other hand, a decision to the opposite effect must have 
a widespread effect on the rights of the public. In these cir
cumstances their Lordships feel that it is desirable that a point 
of such importance should only be decided in some case in 
which the parties are respectively interested in the one and tin- 
other of the two rival interpretations so that there has been op
portunity for full argument thereon. In the present appeal this 
has not been the case. Neither party was interested in support
ing the interpretation that sec. 400 means that the beds of 
navigable and floatable streams remain public property. Yet it 
is evident to their Lordships that this is a view of the section 
which cannot summarily be dismissed. The section clearly points 
to these lands standing in an exceptional position as contrasted 
with other lands. They are associated with specific types of 
land which are evidently intended to remain for all time tin- 
property of the state as contrasted with the individual, and the 
class is completed by the important category,
uml generully all tliunc portions of territory which do not constitute private 
property.

In the face of a'll this it is impossible not to feel that there are 
great difficulties in accepting an interpretation which would 
leave them in the same position as to title and ownership as all 
other lands. On the other hand the proposition that the beds of 
these rivers, though of undoubted economic value, constitute a 
type of property which is vested in the Crown, but which it 
cannot alienate, presents very serious difficulties of another kind. 
It happens that the view which their Lordships take of the facts 
in this case renders it unnecessary that they should decide this 
point, and they, therefore, desire to make it plain that they ex
press no opinion thereon, holding that it is more consonant with 
the practice of the Board to leave such a question to be dealt 
with in some case in which it is raised in a way which makes it 
rasential to the decision of the case.
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There remains the important (piestion whether the River 
Gatineau is a river which comes within the words “navigable et 
flottable”! If this is answered in the negative, the river bed 
does not come within the provisions of see. 400 of the Civil (hale, 
and it becomes unnecessary to consider the difficulties which 
that section presents.

This question is a mixture of fact and law. So far as fact is 
concerned the material for its decision consists mainly of the 
finding of the learned Judge at the trial that the 
river is floatable only for loose logs lflottable <) bûelies perdues), and that 
it is not floatable for cribs or rafts (flottable eu trains ou radeaux),

which their Lordships accept in its entirety. In addition to 
this there are, of course, certain facts as to the magnitude of 
the Gatineau, the nature of its bed, and of the How of water in it 
at various periods of the year. On these matters there is no dis
pute between the parties. The river bed is irregular and it 
varies greatly in breadth, so that in some places it is a wide 
river. The bulk of water that goes down it in times of freshet 
is very large, and at other times is comparatively small. Reaches 
in it may be navigated, but they are comparatively short, and 
it cannot be said that they affect the economic use of the river, 
excepting strictly locally, just as the extension of any other river 
into a lake, or the like, might give it a local usefulness.

That such a river is not navigable is evident, and it was in
deed practically conceded by the respondent's counsel in the 
argument before us. The contest raged round the word “flot
table.” and a great wealth of legal knowledge and research was 
displayisl on both sides, ami a mass of material of very unequal 
value bearing upon it was placed before their Lordships. The 
outcome seems to them to be as follows:—

It is abundantly clear that the distinction between the legal 
status of the beds of streams which were “navigable ft flotlabh ” 
and the beds of other streams, existed in French jurisprudence 
long prior to the compilation of the Code Napoleon. The former 
belonged to the domaine public, while the latter belonged to the 
riparian owners ad medium filum agita. Accordingly, when the 
Code Napoleon was compiled, the law in this respect was ex- 
pressed in art. 538 in language identical to that which is now 
found in sec. 400 of the Canadian Civil Code. But although tin- 
law was thus authoritatively formulated, there was great diver
sity of opinion as to its meaning. One school of lawyers insisted 
that streams that were only flottable* à bûches perdues were 
within the article and others denied it. On the whole, tin- balance 
of authority was greatly in favour of the latter, and in 1823 the 
Court of Cessation gave a decision in that sense. But even this 
did not settle the matter, and conflicting decisions were given in
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the different Courts. At length, in 181)8, the Legislature put an 
end to the eon fusion by passing a law that streams should not he 
considered flot tablai it* they were only flottables à bûches per- 
dues, and, speaking generally, the authorities treat this as being 
a declaration of the law in accordance with the better opinion 
prevailing at the time. All this legal history, although interest
ing, can have no substantial bearing on the present case. The 
connection between Canadian law and French law dates from a 
time earlier than the compilation of the Code Napoleon, and 
neither its text nor the legal decisions thereon can bind Canadian 
Courts or even affect directly the duty of Canadian tribunals 
in interpreting their own law. Still less can it be suggested that 
the decision of the French Government to end disputes by a 
statute can have any weight in the matter. The only conclusion 
that can legitimately be drawn from the aliove chapter of French 
legal history is that the meaning of the word "flottable" was 
very uncertain in French jurisprudence at the critical date 
when French law became recognized as the basis of the law of 
the colony of Canada, but that there was certainly no consensus 
of opinion that a river was flottable in a legal sense if it was only 
flottable à bûches perdues in fact.

Nor, in their Lordships’ opinion, is much light to 1m* derived 
from the decisions during the period between 1701 and the ex
tinction of the feudal rights in Lower Canada in 18.">4. Judging 
from the material presented to their Lordships in the argument, 
there seems to have been no very settled jurisprudence, and no 
doubt many questions remained in a state of uncertainty. The 
ease of Oliva v. lioissonnaidt in 18)12. Stuart K.B. (Quo.) 524. is 
of value from this point of view. We there find the Judges of first 
instance treating “floatable” as equivalent to “capable of Moat
ing logs or rafts.” But the Court of Appeal doubted the cor
rectness of this view, and Reid, C.J., in giving the judgment of 
the Court, indicates that in their opinion “flottable" was not 
applicable to a river which could only Moat logs. They evidently 
inclined to the view that “flottable” as applied to a river im
plied that it was ranked among navigable rivers "portant ba
teaux et radiaux pour le transport du bois et autris marchan
dises," a view which, as will presently appear, has subsequently 
received the support of high authority. But, speaking gener
ally, no substantial help is obtained until we come to tbe inquiry 
which took place under the authority of the Seigniorial Act of 
18f>4.

By that Act certain commissioners were appointed to settle 
the value of the seigniorial rights which were about to be abol
ished, and for that purpose to draw up schedules of such rights 
in each cast1. In order to settle the numerous legal questions 
which must mrcsaarilv arise in the performance of their duties,
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the Judges of tin* Court of (Queen’s Bench and the Superior 
Court for Lower Canada xvere riveted into a tribunal to deride 
such questions, and the Attorney-General and the parties inter
ested xvere entitled to appear before that tribunal and submit 
questions to it for decision. They might also submit their own 
views as to what the answers ought to be in the shape of legal 
propositions which they asked the Court to declare to be the 
answers to the questions put. After thus hearing the rival con
tentions, the Court had to decide what was the proper ansxver. 
In this way a body of decisions of the highest authority as to the 
law then prex in Lower Canada was collected, to which an 
almost authoritative sanction has been given by statute, and 
which, apart from statute, naturally command the highest re
spect by reason of the composition of the tribunal which pro
nounced them.

X Turning to these seigniorial decisions, and the judgments of 
the individual Judges which accompany them, one cannot find 
any specific reference to the status of the beds of rivers which 
were only “flottable à bûches perdues.” But on the other hand, 
one finds clear statements that the seigniors became by their 
grant proprietors of the non-navigable rivers which passed 
through the fief subject to legal servitudes, and to the ml medium 
/Hum rule. Some of the Judges use the single term “ non-navi
gable/' and some (among whom is Sir Louis Lafontaine. C.J.) 
use the more exact phrase “non-navii/abh and uon-/tottable.” 
But a perusal of these able and exhaustive judgments makes it 
abundantly clear that this difference of phraseology does not in
dicate any difference of opinion. Indeed, the agreement between 
the members of the tribunal on important questions is very 
striking. In truth “non-flottable” was looked upon as a special 
form of “ non-navigabh ” and the word was evidently put in by 
those who used it for the purpose of preventing its being thought 
that the only form of navigation contemplated xvas by ships 
(navis). The word “flottable” therefore, referred to naviga
tion by cribs or rafts (en trains ou radiaux). In this connection 
the judgment of Day, J. (51 e Seign. Quest. B.), is instructive. 
After using the single term “navigable” throughout, lie says :— 

Ce» observations s’appliquent également aux rivières flottables propres 
au trans|Hirt des objets de commerce.

Even if their Lordships had to rely alone on these seigniorial de
cisions they would come to the conclusion that the Courts that 
pronounced them were of opinion that a river that was utilisable 
only by dotation “à bûches perdues” xvas not navigable or float
able, and that it# bed was the subject of private property.

But on this point their Lordships are not left to mere infer
ence. In the year 1859, the case of HosterlI v. I)< unis. 10 L.C.R.

IMP.

P. V.
I9U

Maclahbn

Attoknky-

l-ord Moulton

4



870 Dominion Law Rkports. 15 D.L.R.

IMP.

V. C. 
1914

Maclarkn

An-IRNKY-
Grnkral

I»nl Moulton

(Que.) 294, came before n Court presided over by Chief Jus- 
five Sir Louis Lafontaine, who took a leading part in devilling 
the seigniorial questions. This was only three years after the 
decision of the seigniorial questions, and it related to a river as 
to which the .Judge at the trial reported
that tin* jiriHif clearly ewtiihliwliiil that the river was neither floatable nor 
navigable lint that it was merely /luiinhli) <) bihhra periling.

This being the ~ " in fact the Chief Justice says in his judg 
ment that it had been already proved that the river was neither 
navigable nor ftollable, and that, aceording to the decision of the 
Seigniorial Court, such rivers were held to belong to tin riparian 
proprietors. Four other members of the Court had also been 
members of the Seigniorial Tribunal, and though one of them 
dissented, it was apparently on the effect of the evidence and 
not on the point of law. Their Lordships consider that this de
cision justifies them in regarding the answers to the seigniorial 
questions as meaning that rivers were not /loltabh in the legal 
sense of the term if they were only so à bûches perdues.

Finally, this precise Question came on appeal before the 
Supreme Court of Canada in the year 1907, in the ease of inn 
g nag v. The Canadian Klcetne Light Company, 40 Can. S.C.R. 
1. Very learned judgments were pronounced in that ease, indi
cating a wide difference of opinion among its members, but the 
Court, by a majority consisting of tin* Chief ■* e, and Davies, 
McLennan, and Duff. JJ. (Oirouard, and Idington, J.I.. dissent
ing), decided that rivers which were only /bdlabh à bin lies per• 
dues were not Holtable in the legal sense of the word, and, there
fore, diil not come within sir. 400 of the Code. Their Lordships 
are of opinion that this decision was right. The elaborate rea
soning which is to be found in the judgment of the Chief Jus
tice in this ease (with which their Lordships agree), renders it 
unnecessary to go more in detail into this question, 

f No doubt there are to lie fourni decisions to the contrary in 
some of the Courts during the period between I8f>4 and the de
cision of the ease of Tanguay v. Canadian Kleetrie Light Com
pany, 40 Can. S.C.R. 1. But those decisions are of inferior au
thority, and it will he found on examination that the real ques
tion in issue in those cases was not the ownership of the bed of 
the river but the rights of the public to use the river for com
merce. which is a different question, depending on wholly differ- 

1 cut principle.
It follows, therefore, that the River Gatineau, so far as is 

material to this ease, does not come within sis*. 4on of the Code, 
and eonsequenfly it is not necessary to construe that section. It 
also follows that inasmuch as their Lordships are of opinion that 
the grants under which the plaintiffs hold fully establish their
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title to those portions of the bed of the river which lire in issue, 
judgment ought to have hern given for the appellants in the 
Court below.

Their Lordships will therefore humbly advise IIis Majesty 
that this appeal should he " The orders of the Supreme
Court ami the Court of King's Bench will accordingly be set 
aside, and the judgment of Champagne, J., restored. The re
spondent will pay the costs of the appellants in all the appeal 
proceedings, including the appeal to this Board.
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BROWNLEE v. McINTOSH. CAN.
Supreme ('mill of Canada, Sir Charles Filipatrick. Davies, hliiifilnii, „

Duff, ingUn, and Brodeur, •/./. \.tvembet 3, 1918.
I I'hokums (I II 111—12)—Hkai. estate Partk ication in kbavd on

LAND LAWS—Effect ON VI.AIM HIII S' HVICKS.
When* livrions an- employed to makv n|i|iliratiimi limier tliv B.C.

I .mid Act, 8 Kdw. VII. ( B.C. ) ch. 30. eve*. 34 and 3d. for the |mr 
vlunv by each in hi* own nans» of h tract of public land in lirili-di 
Columbia, allotted under nett lenient condition* a* to improving the 
same before a Crown grant would lie obtainable, and it i* the purpose 
of the arrangement that they *hoiild hold the land* for the lieuelU of 
the employer until wold by him and thereby enable him to evade the 
wtatutory provision limiting purchase* under such statutory provision 
to one tract for each perwon. an agreement entered into by partie* to 
the original scheme for the purpose of carrying out the fraud upon the 
Land Act. i* unenforceable: and this applies to nullify, a* tainted with 
the illegality of the scheme aw a whole, an alleged agreement b> such 
employer to pay the perwon who had previously acted a* Ida agent in 
getting nominee* to apply for the land*, an additional compcn-iition 
for hi< service* in securing purchasers. ( l*rr Fitzpatrick. C.d.. Dulf. 
and Brodeur, J«F.)

f Hrmrnler x. Vachtloeh. !» D.L.B. 4INI. 23 XX .L it. 3». affirmed in Hie
mult.]

Appeal from the jmlgmcnt of the Court of Appeal for British statement 
Columbia (ttroirnUf v. Macintosh, B D.L.R. 400, 2*1 W.L.R. .'Ill), 
reversing the jiulgmcnt of Grant, Co. J.. at the trial, ami dis
missing the plaintiff’* action with costs.

The appeal was i issetl.
S. S. Tai/hn\ K.C., for the appellant.
IV. It. A. Kih hic, K.C.. for the rc*pon<1ent.

The Chief Jcstice eoncurml with Di'fp, J. Sir Chari** 
Fitzpatrick, C.J.

Davies. .1.:—I would dismiss this appeal with costs. doin, j.

Tdinoton, J. :—1 cannot find any contract ever was Minet*.j.
between the appellant and respondent entitling the former to 
make the claims he sets up.

If the had lietweeii the parties are kept in view,
there is nothing in the expressions respondent is alleged to have
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list'd tluit enn properly he twisted into a foundation for such a 
claim for commission as the learned trial Judge

And if under the circumstances I had felt appellant entitled 
to some compensation for such time as he gave to Mr. Coote 1 
would say lie had been amply compensated by what Mr. Oarnham 
has already paid him and is not entitled to levy on the co-adven
turers a duplicate thereof, even if they are not partners.

The appeal should he dismissed with costs.

Di i’f, J. : I do not think it is necessary to consider whcthc;* 
the Court of Appeal was justified in reversing the finding of the 
learned County Court Judge on the facts ; 1 have come to the 
conclusion that the action ought to he dismissed upon another 
ground.

The plaintilf bases his claim upon a contract which he 
alleges he entered into with the defendant and his associate 
Oarnham in the spring of 1911, by which they agreed that if the 
plaintiff would assist them in selling certain lands in respect of 
which they then had a contract of purchase with the Itritish 
Columbia Government they would remunerate him. The land in 
question comprises about 7,000 acres in the northern part of 
Itritish Columbia. These lands had been surveyed by the plain
tiff under contract with the Government. In the preceding 
autumn the plaintiff, acting for the defendant and his associate, 
had applied for the purchase of the lands in the names of different 
persons there were ten or twelve parcels in all—nominated by 
them ; and the applications having been accepted lie had procured 
the execution of conveyances by the ants to the defen
dant McIntosh in trust for Oarnham and For this
the appellant was paid 2fi cents an acre. Later, in the spring of 
1911. according to the plaintiffs story, McIntosh and Oarnham 
made the further arrangement already mentioned upon which 
the action was brought.

It is perfectly obvious that the scheme entered upon and 
successfully carried out by McIntosh and Oarnham, through the 
agency of the plaintiff, was a fraud upon the Land Act. The 
conditions upon which surveyed public lands might be purchased, 
in 1910, were those laid down in sees. 94 and 3fi of the Land Act 
of 1908; and one of those conditions is expressed in sub-see. 11 of 
see. 34. in the following words:—

.‘14.— (II) No person wlm has given not in* that hv has applied for per 
mission to pnrvhase tamis under the provisions of this seetion shall In* en
titled to give notice of his intention to apply for |N*rmission to purchase 
any other lands under the provisions of this section until after lie shall 
have either a ham toned his application for permission to purchase or ac- 
i,Hired a Crown grant of the lands for which lie had previously given notice 
of his intention to apply for permission to purchase, and shall have oh 
t-i:ned a certificate from the Commissioner that lie has improved the said
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liiml to tile extent of tlm-e ilnllnra per ne re: lnml which is bond fiilr culti
vated ahull be deemed to he improved land, and in other respecta nee. -- 
of this Act shall apply : Provided always, that no person shall purchase 
more than one tract of land, of whatever extent, under this section, until 
the iiImho mentioned improvements have Is-en completed in accordance with 
the provisions of this Act.

McIntosh, (iarnliimi and I lie plaintiff would not, of course, In- 
entitled to purchase, under the provisions of this section, more 
than three separate tracts of land without having complied with 
the conditions as to improvements. The plan adopted to evade 
these provisions was to make a number of at ions in the
names of the nominees of McIntosh and Garnhain. There can In- 
no question that the real applicants were McIntosh and Garnhain. 
The scheme was to obtain Crown grants of these lands in viola
tion of the provisions of the statute, although in professed com
pliance with them, and then sell the lands to purchasers, who, 
in the ordinary course, would know nothing of the contrivance 
that had been resorted to. Any agreement entered into for tin- 
purpose of carrying out or facilitating the carrying out of this 
fraud upon the Land Act would he an agreement which it would 
be the duty of the Courts to refuse to enforce as soon as tin- 
character of it should become apparent. The contract set up by 
the plaintiff under which he agreed to assist in the sale of tin- 
lands is necessarily d by the character of the* scheme as a 
whole. It follows that the action ought to he dismissed. For 
these reasons 1 concur in dismissing the appeal with costs.
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R.C.
1913

Brownlee 

Mel ntiish.

Anglin, J. :—Tin- purchaser who bought the property, on Ansl,D-J- 
the sale of which the plaintiff claims a commission, was intro
duced to the defendant and his partner hv one •loues, an agent 
employed by them, to whom they paid the ordinary commission 
on the sale.

I fail to find in the record any evidence that the defendant 
ever agreed with the plaintiff to pay him for assisting in tin- 
sale of this property a commission or a remuneration in addition 
to the 25 cents an acre paid him for procuring the property for 
the defendant and his partner and furnishing them with re
ports and information concerning it. Neither do 1 find evidence 
of any request from the defendant ami his partner, or either of 
them, that the plaintiff should render the services in respect of 
which lie sues from which, in the cirt es of this case, a
promise to pay him for those services should lie inferred as a 
matter of law.

The appeal, in my opinion, fails and should he dismissed with 
costs.

Brodeur, J., concurred with Duff, J.
rlpptal dismissal.

Ilrudviir, J.

4

57

5



874 Dominion Law Reports. [15 D.LR.

CAN. BELL v. GRAND TRUNK R. CO.

S. ('. Supreme Court of Canada, Sir Charles Fitzpatrick, C.J., Davies, Duff. 
igjj Anglin, and Brodeur, JJ. December 23, 1913.

1. KviliBNCK (#11111—241)—Itl'HIlKN OF PROOF— STATI TORY SPEED LIMIT 
FOR TRAINS—KXL'KITIONS.

Where a ihmuigv action against a railway company is based upon a 
level crossing accident due to the running of trains at a rate far ex
ceeding that of ten miles an hour through the thickly peopled portion 
of a village or town and so primarily in contravention of sec. 275 of 
the Railway Act, R.K.C. 1909. ch. 37, as amended by 8 and 9 Edw. 
VII. (fan.) ch. 32. see. 13. the onus of proof is upon the railway 
company to shew that it comes within the exceptions contained in the 
statute by having u sjiecial order of the Railway Committee of the 
Vrisry Council of Canada or of the Board of Railway Commissioners of 
Canada governing the mode of protection of the crossing and so ex
empting the company from the restriction of ten miles an hour at the 
locus in gun, or to shew that the company had |M-rmission to exceed 
that limit by some regulation or order of the Railway Commission 
applicable to the particular locality.

| Bell v. Grand Trunk B. Co.. 14 D.LR. 279. 29 O.L.R. 247. reversed ; 
tirand Trunk li. Co. v. McKay, 3 Can. Ry. Cas. 52. 34 Can. 8.C.R. 81. 
distinguished: Britannic Merthyr Coal Co. V. David. [ 19101 A.C. 74; 
and Watkins v. Xavat Colliery Co., [ 1912] A.C. 993. referred to.]

Statement Appeal from a division of the Appellate Division of the 
Supreme Court of Ontario, 14 I1.LR. 279, 29 O.L.R. 247, 
setting aside a verdict for the plaintiff and ordering a new trial. 

The appeal was allowed.
Laiillaw, K.C., and K. II. ('Uavtr, for the 
/>. L. McCarthy, K.C., for the respondent.

The Chief Justice:—This is an appeal from a judgment of 
the Appellate Division of the Supreme Court of Ontario order
ing a new trial on the ground of misdirection. The main question 
at issue between the parties below was whether, in the circum
stances of this ease, sub-see. 4 of see. 27.1 of the Railway Act, 
as now amended by 8 & 9 Edw. VII. eh. 92, see. 13. made it in- 
cumlient upon the company to prove that they were exempt from 
the limitation as to speed which that seetion imposes. There was 
a difference of opinion in the lower Court. The Chief Justice, 
dissenting, held that the onus was upon the company and that 
the appeal should lie dismissed. In reaching the same conclu
sion, I prefer to rely on sub-sec. 3 of the same section, which was 
also considered by the majority below. It appears to me after 
carefully reading the opinion of Mr. Justice Hodgins, that lie 
faibsl to appreciate the previse point raised in Grand Trunk 
Hail tray Co. v. McKay, 34 Can. 8.C.R. 81, 3 Can. Ry. Cas. .12. by 
which lie considered himself bound. In that ease, it was held 
that so long as the railway fences on lsitli sides of the track were 
maintained and turned in to the guard at the highway crossing, 
as provided by the Act, the maximum speed of the train was

14
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not limit(‘(l to six miles an hour in passing through a thickly 
peopled portion of a city, town or village. There was no qucs- 
tion raised as to the burden of proof; the railway fences were 
admitted to be properly constructed as required by the statute.

At the time of the act * here, the train was going at 
about forty miles an hour over a highway crossing at rail level 
in a thickly " * portion of a town, and the jury fourni that 
the plaintiff when using the crossing was injured by tin* negli
gence of the defendants in running their train at that speed. 
There was no proof that the special requirements of the statute 
as to construction or permission of the Board had been complied 
with.

The question is therefore : What is the rate of speed at which 
a train may pass over a highway crossing at rail level in a thickly 
peopled portion of any city, town or village, in the absence of 
proof that the special requirements as to construction or per
mission of the Board provided by sub-sec. I of see. 275 of the 
Railway Act have been complied with That section reads :—

CAN.

8.C.
MHS
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Sir Charles 
Fitzpatrick, C.J.

Subject to the provision* of *nh -evtion 4 of this section, no trniii shall 
pass over any highway crossing at rail level in any thirt.ly peopled port on 
of any city, town or village, at greater speed than ten miles an hour, un
less such crossing is constructed and thereafter maintained and protected 
in accordance with tin* orders, regulations and directions specially issued 
by the llailway Committee of the Privy Council or of the Hoard in force 
with respect to such crossing, or unless permission is given by some regu
lation or order of the Hoard. The Hoard may from time to time fix tin* 
speed in any case at any rate it deems proper.

Nothing can he i*r, it seems to me, than the object which 
Parliament had in view when that subsection was introduced 
in amendment of the Railway Act. The history of I lie legisla
tion and, wluit is more important, the language used, make it 
abundantly clear Hint the purpose was to provide for tile greater 
security of those who are *d to use the public highway under 
admittedly dangerous ( ions. The sub-section is applicable
to “highway crossings at rail level in thickly settled districts” 
and it provides that at such crossings the speed limit of a train 
shall not exceed ten miles an hour unless such crossings are con
structed and maintained in accordance with the orders and regu
lations issued hv the Railway Committee of the Privy
Council or of the Board, or unless by special permission of the 
Board acting presumably with a proper regard for the public 
safety. The plain and obvious meaning of the section is that at 
such dangerous places the speed of the train must not exceed 
tell miles an hour, hut that general prohibition is subject to this 
limitation that such speed may he exceeded by permission of the 
Board or if provision is otherwise for the public safety by
way of protection. That is to say. the words after “unless” are
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to lie read as a proviso creating an exemption from the general 
prohibition contained in the first part of the section. If this is 
the proper construction of the language used, then it follows 
necessarily that where the statutory provision is departed from, 
the company must allege and prove by way of justification that 
they come within the exception (The Kina v. Janus, [1902] 1 
K.H. 540, C.C.H.). This is made abundantly clear when sub- 
see. 3 is read in conjunction with sub-sec. 5. The latter fixes 
the time within which the provisions of sub-see. 3 are to be com
plied with by the company. That is to say, to be exempt from 
the limitation as to speed the company must within a fixed time 
make the necessary application to the Board, and unless it is 
established that the application has been made and granted, the 
general prohibition governs if an accident occurs under the 
conditions present here.

To hold otherwise would, it seems to me, amount to saying 
that it was upon the plaintiff to prove in anticipation that the 
company had no defence under this head. It has been urged that 
this is merely a negative requirement, but assuming that to be 
the case, where is the difference between prescribing that a thing 
shall not be done unless certain precautions are taken as to con
struction and so forth, and in prescribing that, if that thing be 
done, the particular precautions shall be taken ? This case comes, 
in my opinion, within the rule laid down in Britannic Merthyr 
Coal Co. v. David, [1910] A C. 74. followed in Watkins v. Naval 
Cotti, ry Co., [1912| A.C. «93.

I am, therefore, of opinion that the trial Judge properly 
directed the jury in placing upon the defendants in this action 
the burden of proving that, in the circumstances, the rate of 
speed which admittedly exceeded ten miles an hour was not ex
cessive. and that this appeal should he allowed with costs. It 
follows that the cross-appeal must he dismissed also with costs.

Davies, J. :—This is an appeal from the appellate division of 
the Supreme Court of Ontario directing a new trial of the action 
on the ground of misdirection by the trial Judge on both branches 
of plaintiff’s claim.

The plaintiff sued for injuries sustained by him from one of 
the defendant’s trains when passing over a highway crossing at 
rail level in a thickly populated district at a much higher rate 
of speed than the ten miles an hour, permitted by sub-see. 3 of 
see. 275 of the Railway Act as amended by ft & 9 Edw. VII. eh. 
32. A second branch of his case was a claim under sub-sec. 4 of 
the same Act for injuries caused by such excessive speed over a 
“highway crossing” at which “an accident had happened sub
sequent to the first day of January, 1900. by a moving train 
causing bodily injury or death to a person using such a cross
ing.”
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Tin* appellate division held there was misdirection on liotli 
branches of appellant’s claim. With respect to the claim under 
sub-sec. 4 based upon the happening of a previous accident at 
the highway crossing in question, I do not find it necessary to 
express any opinion, ns 1 have reached the conclusion that there 
was no misdirection by the trial Judge on the claim of the plain
tiff under sub-sec. d, and that the judgment of the trial Court on 
that claim should he restored. I confess I am not quite clear as 
to the meaning of the judgment of llodgins, .1.. speaking for the 
appellate division upon this sub-see. d.

The learned Judge says that the direction of the trial Judge 
“was wrong in not qualifying the statement by the exception 
contained in see. 275, that is as to protection and was not war
ranted by the Railway Act as interpreted by GramI Trunk Hail- 
tray Go. v. Mr Kay, d4 Can. S.C.R. 81, d Can. Ry. Cas. 52.

The judgment in that ease was founded upon the admission 
that the fences of the railway on loth sides of the track were 
maintained and turned into cattle guards at the highway crossing 
as provided by the Railway Act. and was to the effect that under 
such conditions there was no limit placed by the Act upon the 
speed of the trains when crossing the highway. No question 
arose as to the onus of proof in that case. The fact of the exist
ence of the fencing was admitted. So far from supporting the 
judgment delivered by Mr. Justice llodgins. that decision in 
McKay's ease. d4 Can. S.C.R. Hi. d Can. Ry. Cas. 52. seems to me 
to he against the learned Judge’s conclusion.

The only question which appears to me to he open to any 
doubt with respect to this sub-section d is as to which party the 
onus of proof lies upon. Is a complainant obliged to disprove 
the existence of the facts which would justify a higher rate of 
speed than ten miles an hour over level highway crossings in 
thickly populated districts, or does the onus lie upon the com
pany of justifying a rate of speed in excess of the statutory 
limit T

Read in connection with sub-sec. 5 of the same section 27*» 
which extended the time “to the company” until the 1st of 
January, 1910, to comply with the provisions of sub-sec. d, 1 
cannot doubt that the onus of proof rests upon the company.

They must justify a rate of speed exceeding the statutory 
limit, and as they did not attempt to do so in this ease, but 
admit a speed of 45 or 50 miles which the jury have found as 
the cause of the accident, and as I do not think the trial Judge 
misdirected them, I am of opinion that the appeal should he 
allowed with costs in this Court and in the appellate division 
and the judgment of the trial Court restored.

As to the cross-appeal, I think the evidence sufficient to up-
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hold tin* finding of the jury that the plaintiIV exercised reason- 
sble van- in approaching the railway line and that such care 
would not have avoided the accident.

1 would dismiss the cross-appeal with costs.

Duff, J. :—I think the judgment in favour of the appellant 
given at the trial can be sustained under either sub-see. II or sub
set*. 4 of see. 275 of the Railway Act as amended by 8 & 9 Edw. 
VII. eh. 32, sec. 13. The whole of section 13 is as follows:—

•Sec. 13. 8t*c. 275 of Uic Ha il way Act in amended by adding thereto the 
following sub-sections:—

3. Subject to the provision* of sub section 4 of this section no train 
shall pass over any highway crossing at rail level in any thickly peopled 
portion of any city, town or village, at a greater speed than ten miles an 
hour, unless such crossing is constructed and thereafter maintained and 
protected in accordance with the orders, regulation* and directions spe 
cially issued by the Railway Committee of the Privy Council or of the 
Hoard in force with respect to such crossing or unless permission is given 
by some regulation or order of the Hoard. The Hoard may from time 
to time fix the speed in any case at any rate that it deems proper.

4. No train shall pass over any highway crossing at rail level at a 
greater speed than ten miles an hour if at such crossing an accident has 
happened subsequent to the first day of January, nineteen hundred, by a 
moving train causing Isnlily injury or death to a person using such cross
ing, unless nnd until such crossing is protected to the satisfaction of the 
Hoard; and no train shall pass over any highway crossing at rail level at 
a greater sp«*ed than ten miles an hour in respect of which crossing an 
order of the Hoard has I teen made to provide protection for the safety 
and convenience of the public and which order has not been complied with.

5. The company shall have until the first day of January, one thousand 
nine hundred and ten, to comply with the provisions of sub section 3 of 
this section.

First, ns to sub-sec. 4: the evidence shewed that at the 
crossing in question an accident had occurred on October 11. 
1910, when one George Lillicrop was injured in the following 
circumstances : In broad daylight at about 4 o’clock in the after
noon of the day mentioned Lillicrop, who was driving on the 
highway between Burlington and Aldershot, and being very 
near the railway track within the line of the railway fence was 
warned that a train was coming; there being no chance to turn 
round, and judging that to be the safest course, he hurried his 
horse across the track and succeeded in crossing just in time to 
escape the on-coming train with the result, however, that his 
horse rail into the ditch and he was thrown out and severely in
jured. I think that in these circumstances it can be affirmed that 
“an accident has happened by a moving train causing bodily in
jury to a person using the crossing in question” within the mean
ing of this sub-section ; and that the crossing, therefore, falls 
within the letter of the description of the class of crossings to
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which the provisions of the suh-section apply. It is contended, 
however, and this appeal’s to have been the view taken by the 
majority of the Court of Appeal, that a term ought to he implied 
to the effect that the operation of the section is limited to those 
crossings at which an accident has occurred of which the railway 
company has had notice, or ought to be held to have 
had notice through its employees. I am unable to find 
any satisfactory ground upon which such an implu 
can 1m* based. I do not think we are entitled to speculate as to 
the theory upon which this legislation proceeds, or to read into il 
qualifying provisions with the object of causing il to conform 
to our own notions as to how far a legislature might reasonably he 
expected to go in measuring the responsibility of railway cmn- 
panies for injuries suffered through accidents at level crossings. 
The provision in question falls very far short of the point to 
which some people would go. I do not think we are entitled to 
assume that if the legislature intended the enactment only to go 
into effect subject to the qualification suggested it would have 
failed to express that qualification. In this view of the section 
the liability of the company is not

As to sub-sec. 3: It is not denied there was evidence from 
which the jury might properly find that the crossing in question 
is situated in a thickly peopled portion of the village of Bur
lington ; and no evidence was given shewing that the crossing 
was constructed or maintained and protected in accordance with 
the orders of the Board of Railway Commissioners or that any 
permission had been given by the Board for the running of trains 
at a greater speed than 10 miles an hour over it.

1 think the effect of the sub-section is this: The rule is laid 
down with regard to crossings situated as the statute describe* 
that the speed of trains over them shall be limited to ten miles an 
hour. That is the general rule. Exceptions to that rule may, 
however, arise in two ways. First, there is the case in which the 
Board of Railway Commissioners make special provision with 
regard to a particular crossing for its construction, maintenance, 
and protection. In that case the general rule does not apply. 
Then there Is the other case in which permission is given by the 
Board for the running of trains at a higher rate of speed. If a 
railway company alleges that a particular crossing is taken out 
of the operation of a general rule by reason of falling within 
one or other of these exceptional classes of cases, then the onus 
is on the railway company to establish the facts necessary to 
bring the crossing within the exception. This is so on the simple 
principle that where a party affirms the existence of a state of 
facts which is alleged to take his case out of the operation of a 
general rule, then, generally speaking, the onus is on him to
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establish that state of facts. The case of The Grand- Trunk liail- 
u afi Co. v. McKay, 04 (’an. K.C.R. 81, 3 Can. Ry. Cas. 52, seems 
to have lieen misunderstood. I can find nothing in the decision or 
in any of the .judgments to support the view advanced by the 
respondents.

A NOUN, J. :—Sub-sees. 0 and 5 of sec. 275 of the Railway 
Act, as enacted by 8 & 9 Kdw. VII. eh. 02, sec. 10, are as fol

ia. Kvr. 275 of lliv I tail wav Ad is Hinemlctl by adding thereto the fol
lowing sub-sections t—

3. Subject to the provision* of sub-section 4 of this section, no train 
shall pass over any highway crossing at rail level in any thickly peopled 
portion of any city, town, or village at a greater speed than ten miles an 
hour, unless such crossing is constructed and thereafter maintained and 
protected in accordance with the orders, i is and directions spe
cially issued by the hail way Committee of the Privy Council or of the 
Board in force with respect to such crossing, or unless permission is given 
by some regulation or order of the Board. The Board may from time to 
time lix the speed in any case at any rate that it deems proper.

5. The company shall have until the lirst day of January, one thousand 
nine hundred and ten, to comply with the provisions of sub-section 3 of 
this section.

I'pon sufficient evidence the jury at the trial found that the 
plaintiff was injured by the negligence of the railway company; 
and, in answer to the question, “What did the c con
sist of?” they said. “Ry excessive speed through a thickly popu
lated district.” The speed was admittedly about 40 miles an 
hour and the district was proved to be thickly populated. The 
accident, as found by the jury, resulted from the defendants’ 
railway train being driven at this high rate of speed; and it ad
mittedly occurred on a highway crossing in the town of Burling- 
ton.

The defendants contend that the learned trial Judge erred in 
charging the jury that sub-sec. 3, ' quoted, imposed on them 
the duty of restricting their speed at the Burlington crossing to 
ten miles an hour under the circumstances in evidence in this 
case. No evidence had been given of the existence or non-exist
ence of any “orders, regulations or directions specially issued by 
the Railway Committee of the Privy Council, or of the (Rail
way) Board in force with respect to (the) crossing” in qu< 
as to its construction or protection, or of any “permission given 
by a regulation or order of the Board” to run at a higher speed 
than 10 miles an hour. The Appellate Division was of the opin
ion that the direction of the learned Judge “was wrong in not 
qualifying the statement by the exception contained in see. 275. 
that is as to protection, and was not warranted by the Railway
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Act ae interpreted in (Jraiul Trunk Hallway Co. v. McKay, 34 
Can. S.C.R. 81, 3 <’an. Ry. Cas. 52.”

I presume that by this tin* Court meant to hold that the bur
den of proving that the defendants were not within the excep
tion or exemption created by the concluding clause of sub-sec. 3 
lay upon the plaintiff. Otherwise I am unable to understand 
the judgment on this branch of the case.

The question is one of interpretation of sub-sec. 3 of see. 
-75. read with, and in the light, of sub-sec. f>. Sub-sec. 3 differs 
materially from the provision considered in the drain! Trank 
Kailway Co. v. McKay, 34 Can. S.C.R. 81. 3 Can. Ry. Cas. 52, 
which limited the speed to “six miles an hour unless the track is 

rlv fenced in the manner prescribed by this Act.”
It was proved that the railway was properly fenced on both 

sides as required by the Act ; and it was, therefore, held that the 
conditions upon which the rate of speed was limited did not exist. 
No question arose as to where the onus lay of proving the exist
ence or non-existence of the conditions upon the statute
makes the speed limit inapplicable.

Sub-sec. 3 of sec. 275 s an order, regulation or
direction as to construction and protection, specially made in 
respect to the particular crossing, either dealing with it individ
ually or as one of a class to which it had been ascertained to 
belong either by the Railway (Nmimi.tee of the 1‘rivy Council 
or by the Railway Commission. Its operation was suspended by 
sub-sec. 5 for a definite period in order to give the company an 
opportunity to obtain such order, n-gulation or direction, if none 
already existed, and to comply with it. or to procure the requisite 
permission. After the expiry of the period allowed the obligation 
to limit the speed to ten miles an hour came into force unless 
such special order, regulation or direction as to protection existed 
or had been obtained and had been complied with, or permission 
for a speed exceeding ten miles an hour had been given by some 
regulation or order of the Railway Board. The sub-section in 
effect gives permission to run at a rate exceeding ten miles an 
hour on such order, regulation and direction being procun 
complied with, or upon permission being obtained : Lrgh v. 
Lillie, H II. & N. 11)5, at p. Bill. The obtaining and compliance 
with the order, regulation and direction as to construction and 
protection, or procuring permission for the higher rate of speed 
is in the nature of a condition precedent, fulfilment of which 
has to he established before the right to exceed the speed of 
ten miles an hour arises.

The clause of sub-sec. 3 introduced by the word “unless” 
creates an exception or exemption from the duty or obligation 
of limiting speed imposed generally by the earlier clause of the

s.c.
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can sub section. “ Vnlcss” is on opt word to introduce mi exception,
s.v. Wilton v. Smith, :t Burr. 1550, at page 1556. It “unloosens”
UH3 what follows it from what precedes it. Manning, Bowman <V Co., 

v. Kef nan, 73 N.Y. 45, at p. 57. The question is upon whom 
|.u' rested tin* burden of proving whether the defendants were or 

(•itxxo were not within this provision of exception or exemption l 
l/.Vn Although as a general rule where a plaintiff relies upon

Atigiin i ^u‘ *,r,NIV*1 *».v defendant of a statutory provision which 
imposes a duty, hut contains an exception, In* must al
lege and shew that the defendant is not within the ex
ception: 8pierct v. Barker, 1 T.R. 141, at page 145; Wil- 
lianut v. Tin Cast India Co., 3 Last 192; 1) war vis on Statutes 
(Potter ed.), p. 119 (a rule which has been most often enforced 
in criminal and penal eases: Krx v. Jarvis, 1 Burr. 148. at page 
154; The King v. Jakes, 8 T.R. 542; “where the subject-matter 
of the allegation lies peculiarly within the knowledge” of the 
defendant, while, as a matter of pleading, the plaintiff should 
allege the negative, Billion & Leake’s Precedents on Pleading, 3rd 
ed.. p. 60, the defendant must adduce the evidence necessary to 
bring himself within the exemption ; and this exception from the 
general rule is recognized in criminal eases notwithstanding the 
strong presumption of innocence. Taylor on Evidence, par. 
376 [a) : Apothecaries* Co. v. lit nth g, 1 Car. & P. 538, R. & M. 
159; Tin King v. Turner, 5 M. & S. 206; Morton v. Copeland, 16 
C.B. 517 : Kt nt v. Midhnnl Ihiiltcag Co., L.R. 10 (j.B. 1 ; Ilex v. 
Tliisthivood, 33 IIow St. Tr. 682. at p. 691 ; Mahoney \. Water
ford, Linn rick and Western It ail way Co., 11900| 2 Ir. R. 273, at 
page 280. It should perhaps be noted that in the statute. 55 (loo. 
III. eh. 194. see. 14. dealt with in Apotlncariis' Co. \. Bentley, 1 

( ar. & P. 538, R. & M. 159. tin* clause of exception is introduced by 
the word “unless.” If the defendants in the present case had the 
right to run at a speed exceeding ten miles an hour over the Bur
lington crossing, they must be presumed to know of the special 
orders, regulations or directions, or permission under which they 
enjoy that right. Having regard to sub-sec. 5, the subject-matter 
of the existence or non-existence of the conditions under which 
the execution or exemption provided for in sub-sec. 3 arises, 
lies peculiarly within their knowledge.

No question has been raised either in the provincial Courts 
or in this Court as to the sufficiency of tin* plaintiff's pleading. 
Had objection been taken on that ground any necessary amend
ment would, no doubt, have been allowed. Tin* burden of prov
ing that such special order, regulation or direction had been 
made and complied with, or that such permission had been given 
as sub-sec. 3 contemplates rested, 1 think, upon the defendant 
company. In that view of the case the direction of the learned
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tvinl Judge wan right, and the jmlgineiit for tin- plaintiff slmiihl 
not liavi* been disturbed.

If tin* contrary view of tin* construction of sub-sit*. -I hail 
prevailed the logical result would appear to have been not to 
order a new trial for i reel ion, but to dismiss the plaintiff's 
action on this branch of bis ease, unless, as a r of indul
gence, lie should have been allowed a new trial to supph bis 
evidence, because the former trial bad proceeded upon a misap
prehension as to tile effect of sub-sec. 3.

The view which I have taken as to the construction and effect 
of sub-sec. 3 renders it unnecessary to consider the questions 
raised in regard to sub-sec. 4. as to tin* kind of previous accident 
to which that sub-section refers and as to its applicability where 
neither the railway company nor its officials or servants had 
knowledge of such previous accident. On these points I express 
no opinion.

The appeal >' I he allowed with costs in this Court and 
in the " Division and the judgment of the learned trial 
Judge should be restored.

CAN.

S. C. 
HIM
Bell

IMV
Aiiglln. J.

Brodeur, J. : I would allow this appeal for the reasons 
given by Mr. Justice Duff.

Appeal allou\rtl.

Ilnidvur J.

DOUGLAS BROS. v. ACADIA FIRE INS. CO. n. S.
A 'ora Scot hi Supreme Court, Sir Chariot Ttnrnshcnd, C.J., Meagher. I.tinyley, n n 

Drystlalt. a ml Ritchie. .1.1. February 14. Mil.
1914

1 Principal and aoent (| III—311) Compknhatiox—Insvhanck aokxt.
In » contract entered into between a firm of insurance brokers and 

a fire office where the remuneration of the brokers is to be determined 
on a iiercentage basis of the “net annual profits arrived at bv de
ducting from the gross premiums all return premiums, rebates, losses 
and loss ex|icnses paid." etc., losses made on the year's premiums re
ceived, whether actually paid or still outstanding and remaining to 
lie paid, are to lie deducted in aseertaining the net minimi profits.

\Dtmgla» v. AraHia Fire Inn. (’■>., 12 D.L.R. 4111. 13 K.L.ll. 157. re- 
venwdj

Appeal from the judgment of Russell. ,1.. in favour of plaintiffs statement 
in an action to recover an amount claimed as commission for 
services rendered as agents for the defendant company, Douglas 
Bros. v. Ac/ulia Fire Inn. Co., 12 D.L.R. 4Ml, 13 K.L.R. 157.

The appeal was allowed, Towxkhend. ('.J.. and Rut hie, .1., 
dissenting.

T. S. Rogers, K.C., for deft ,
II. Mellish, K.C., and C. ./. Burchrll, K.C., for plaintiffs, re

spondents.

Sut Charleh Townshend, C.J.:—This is an appeal from the T T
decision of Russell, J., in favour of plaintiffs. The whole question ■ii-ntin*)
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at issue depends on tin* interpretation of a clause in the contract 
between the parties. The plaintiffs under this contract conducted 
for some years an insurance agency in the State of New York 
for the defendant company. The dispute now between them is 
as to the remuneration the plaintiffs are entitled to, the defendant 
company having terminated the agency as it was entitled to do. 
The clause defining the remuneration reads as follows:—

Said Douglas Bros, shall receive as compensation 2.Vof the gross pre
miums received by them, less return premiums and rebates, and an addi
tional If/ ; on the annual profits, arrived at by deducting from the gross 
premiums all return premiums, rebates, losses and loss expenses paid and 
all commission (including profit commission), and any allowances made 
said Douglas Bros.

The dispute is only ns to the plaintiffs' claim for the 15% on 
the annual net profits. According to plaintiffs the annual net 
profits for the year August 1, 1908, to July 31, 1909, amounted 
to 818.300.40. and for August 1, 1909, to Juiv 31. 1910, amounted 
to 89,531.45, which, if correct, would entitle them for both years 
to $4,184.09. The defendant company contends that according 
to the true construction of the contract there were no profits earned 
by the defendant company during these years, and therefore there 
is no additional or profit commission payable to the plaintiffs.

Whether there were such profits or not depends on the mean
ing of the words

An additional If/,' on the annual profits, arrived at by deducting from 
the gross premiums all return premiums, rebates, losses and loss exiienses 
paid. etc.

The defendant company contends that the 15% additional on 
the net profits is subject to the deduction for all losses incurred 
during those years, although not paid within the respective years, 
and that such losses when ascertained and settled must be de
ducted from the ostensible profits, and that plaintiffs were to re
ceive the additional 15% on that basis; while plaintiffs claim that 
the defendant company can only deduct the losses actually paid 
during each year.

The learned trial Judge has adopted the plaintiffs’ view and 
I think for the reasons given he was right. The question is 
not free from difficulty, and regarded in some aspects there is 
much to be said in favour of defendant’s contention. It may be 
that in making the agreement the company never contemplated 
such a result, but we are lamud to give effect to the language of 
the instrument without permitting other considerations to in
fluence us. When it is found that the additional 15% is to be 
arrived at “annually” and that the “losses” “patd” are to be the 
basis of the calculation of the net profits, I do not see how we can 
b<? justified in holding that this means “paid” at a future date, 
and not annually, and if so not until the expiration of the re-
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sportive |H)licics under which such losses might or might not have 
been incurred.

1 am somewhat influenced in coming to this conclusion by the 
consideration that the defendant company suffer no loss by this 
reading of the contract, for in the next and succeeding years 
such losses will be deducted from the net profits when the losses 
have been paid. While it is true, owing to the termination of 
the contract after two years, the defendant company will not be 
in a position to deduct the amounts it has paid, yet that is a con
tingency which should have been provided against in the con
tract, and cannot affect the question before us.

In conclusion I may add that I have examined the different 
eases cited by Mr. Rogers, but in my opinion none of them assist 
in solving the question before us in this case. The cases relied 
on are of two classes, those relating to the declaration of dividends 
without taking into account prospective losses, such as in Lex
ington Life Ins. Co. v. Page. 60 Am. Dec. 105 at 170, and those 
dealing with the proper mode of making up profits for the purpose 
of assessment, such as Sun Insurance Office v. (’lark, |1912] A.C. 
443,81 L.J.K.B. 488 at 490. and General Accident, Fire, etc., ( '<>. Ltd. 
v. McGowan, (1908) A.C. 207, and In re S/Mnish Pros. Co. Ltd., 
(1911) 1 Ch.D. 92 at 98. They do not assist because we have to 
construe a document purporting to express the intention of the 
parties who made it. In my opinion the appeal should be dis
missed with costs.
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Meagheh, J.:—1 have reached the conclusion that plaintiffs J-
must fail and the appeal be allowed. In the main I agree with 
the opinion of Drysdalc, ,1.

Lonqley, J.:—The contract entered into between the parties Lon*i.» i. 
hereto contains the following clause :—

Said Douglas Bros, shall receive as compensation 25‘, of the gross pre
miums received by them, less return premiums and rebates, and an addi
tional 15% on the annual net profits, arrived at by deducting from the gross 
premiums all return premiums, rebates, losses and loss ex|N*nses paid and 
all commission (including profit commission), and any other allowances 
made said Douglas Bros.

Dougins Bros. have received 25% on the gross premiums re
ceived by them on all moneys collected. In the first year the 
gross premiums were $30,694 and their commissions amounted 
to $6,606. In the second year the gross premiums were $65,147 
and their commissions $12,670.

The question now is to determine on what is the commission 
of 15% on the net profits to lie calculated. Evidently it was in
tended to be a commission u|xm profits and upon annual profits 
only. The Acadia Insurance Co. were about for the first time to 
seek business in New York, and had entered into a contract with
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Douglas Bros, to lu- their agents and do business for them in that 
city. They were to get 2ôr, of all cash receipts, and it was evident 
that the parties entering into a contract at that time were desirous 
of having the agents derive some profit from the enterprise in the 
end. if there were any. Rut when it is considered that for the 
first two years of the contract, as matters turned out, there was 
absolutely a loss, and a great loss the second year, for which tiny 
gave* notice of termination of the contract at the end of the second 
year, we have to consider whether the contract which has already 
been referred to gives Douglas Rros. If/,' profit, or whether, like 
all other matters, there is no percentage of profits at all.

In calculating the profits of an insurance policy, especially a 
fire insurance policy, which is for really less than three years, and 
less than two years often, and very often for only one year, it is 
impossible to figure the profits or losses within one year. I can
not but believe that both parties to this contract were under the 
impression at the time they entered into it. that the l.V , would 
apply to profits, and. in order to ascertain those profits, the result 
must be known, even though it took more than a year to determine 
it. It would be monstrous for the Acadia Fire Insurance Co. to 
enter into a contract to pay their agents 2.V , on the gross receipts 
and 15r< on the profits when in reality there were no profits. 
The balance in regard to all the business transacted by the com
pany for the two years was 816.264.82. In the year ending Sep
tember, 1609, there was a profit, and also for the year ending 1010 
there was a profit, but both of them were wiped out as the result 
of the contracts made during those respective years.

I do not consider that the word “annual'* in the clause re
ferred to means annual profits to be regarded for that year only, 
but annual profits for that year applied to the business done during 
that year, the only result of which could lie a loss.

I think, therefore, the parties to the contract are entitled to 
wait until the result of the business is shewn and not merely 
the transactions of the year, and in this view the plaintiffs are not 
entitled to recover anything.

This decision is different from that arrived at by Mr. Justice 
Russell who reaches his, to use his own words, “not without 
serious doubts.” He thinks the word “annual” used in the con
tract must be applied literally. On the contrary, I think it must 
be applied actually. The effect of his judgment is to give the 
plaintiffs $3,700, whereas in reality they should not receive a 
cent, for there has been a loss of $16,000 on the transaction. I 
am under the impression that the judgment should be reversed 
and judgment entered for the defendant.

Drysdale, J.:—The point in this appeal turns upon a proper 
construction of an agreement entered into between the parties 
respecting compensation to plaintiffs as defendant company’s 
agents. The clause in question reads as follows:—
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Said Douglas Bros. hIciII rvvvix'c ae <'utn|H>nsution 2.V, «if tin- gross 
premiums received by thorn, loss roturn premiums am I rebates, ami an 
additional l.V, mi tin- annual not profits, arrived ut by «ledueting from ihe 
gross premiums all return premiums, rebates, hisses ami loss expenses paid, 
ami all commission (including profit commission> and any other allowances 
made said Douglas Bros. Such compensations shall lie in full for services 
rendered, it being the mutual understanding that tin- cost of all printing 
and stationery (except policies and agency oxpens«-s shall lie home liv said 
Douglas Bros. Loss oxpcns«-s (or adjustment expenses to be treated as

And the* cast* turns upon the method of arriving tit **annual 
net profits," the plaintiffs contending that only losses act nail \ 
paid during the year shall In* deducted from the gloss premiums; 
tin* defendant contending that all losses should lie deducted be
fore you arrive at the net profits of the year.

I'Acept for the judgment of the learned trial Judge and a dif
ference of opinion amongst my brothers, I should have thought 
this contract easy of interpretation.

Both the parties io the contract are business men and well 
knew that the l.V, stipulated for depended upon a profitable 
business venture. Should tin venture prove disastrous, and the 
result of venturing into this new territory accidentally mean 
enormous losses, one can hardly imagine a claim under this 
clause based on profits under any method of bookkeeping resorted 
to. It seems to me the clause m clear. Plaintiff-' are to get an 
additional l.V, on the annual net profits, if any such profits 
then* lie, to be arrived at by deducting from the gross premiums 
all return premiums, rebates, losses and loss expenses paid and 
all commission and allowances made plaintiffs. If insurance 
men were sitting down to arrive at net profits, I do not know what 
else they could do. It is argued that losses must be paid before 
they can In* deducted in making up profits under this agreenu lit. 
The first and short answer is the agreement does not sav so, but. 
on the contrary, just what one would naturally ex|x*et under the 
circumstances, viz., arrive at profits by taking the gross premiums, 
deduct therefrom all return premiums and rebates (common oc
currences in the insurance world), losses (inevitable things), and 
loss expenses paid, this last. no doubt, intended to cover what is 
a common expenditure in insurance work, viz., the necessary 
moneys pai«l in the matter of verifying and adjusting losses. 
After the deduction of all these items the clause provides that any 
profit commission or other allowances made to plaintiffs should be 
deducted, and thus you have the net profits on the year's under
taking arrived at.

I cannot understand why an agreement that provides remuner
ation to agents in connection with the work of a distinct field, 
and bases part of such remuneration on the question of the field 
(icing profitable, should not be treated upon the basis of profits 
in connection with the actual work of the field, regardless of Iniok-
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keeping and regardless of whether or not actual return premiums 
or rebates agreed upon or losses adjusted have been actually paid 
or not.

If the reading of this clause can be construed as reading losses 
paid to he deducted, I should unhesitatingly say that tin- 
parties were using the word paid in a commercial sense and 

Acadia Fikk meant losses made, because it is not possible to speak of annual 
I ms. Co. nvf profits and ignore losses actually made when you are nttempt- 
Drysdaic. j. mg to settle whether or not the year has been profitable.

I would allow the appeal and dismiss the action.

Ritchie, J.:—The plaintiffs acted as agents of the defendant 
company to procure in the United States proposals for fire insur
ance. The agreement under which the services were performed 
was in writing and the right of the plaintiffs to recover depends 
upon the true construction of a clause in the agreement which is 
as follows:—

Said Douglas Bros, shall receive as compensation 2')', of the gross 
premiums received by them, less return premiums and rebates and an 
additional If/, on the annual net profits, arrived at by deducting from tin- 
gross premiums all return premiums, rebates, losses and loss expenses paid 
and all commission (including profit commission) and any other allowances 
made saiil Douglas Bros. Such compensations shall be in full for services 
rendered, it being the mutual understanding that the cost of all printing 
and stationery (except policies and agency expenses) shall be borne by said 
Douglas Bn»s. Loss expenses (or adjustment expenses) to be treated as 
losses.

The dispute arises in regard to the additional 15%. The 
plaintiffs' contention is that the word “paid" in the clause under 
consideration means actually paid during the year. The de
fendant company contend that it means payable in respect of 
the business done during the year. If the plaintiffs' conten
tion is sustained the result is that they obtain a commission upon 
profits which really were never made. This argument was pressed 
strongly at the hearing. It is a plausible but, in my opinion, a 
dangerous argument, not unlikely to lead to an unsound con
clusion. It is easy to be wise after the event and to say it is im
possible the directors of the defendant company, who are shrewd 
business men. could have intended to make a contract under 
which commissions are payable on profits never made. Of course, 
if the directors of the defendant company had been as wise at 
the date of this contract as they are now, it would never have 
been made, but the clause in question was a reasonable enough 
provision as to remuneration at the time- when it was made when, 
no doubt, both parties thought the business would be a success.

The sole function of the Court is to construe the Words the 
parties have used and not to make a contract for them which 
they have not made for themselves.

The contract was to continue for an indefinite time-. It is fair
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to assume, as I haw said, that both parties thought it would he 
successful, otherwise it would not have been entered into. If the 
business had been a success, and therefore continued, the de
fendant company would not have suffered by the construction 
which the plaintiffs put on the contract. In my opinion the con
tention on the part of the plaintiffs is sound and in accordance 
with the clear words of the contract, reading them in their ordin
ary sense.

The clause in question provides, and was I think intended to 
provide, a mode by which the net profits for the year were to be ad
justed, so as to make a basis for arriving at the amount of t la- 
plaintiffs' commission in each year. Clear words, without am
biguity, are used to make the scheme of remuneration plain.

The words “annual net profits” mean the net profits in each 
year. The words “arrived at” shew that the annual net profits 
are to be ascertained not in the usual way but in a way which 
the parties have agreed upon as a convenient and fair method 
of carrying on their business, namely, by, in each year during 
the continuance of the contract, “deducting from the gross pre
miums all return premiums, reliâtes, losses and loss expenses 
paid, etc."

The word “paid" means what it says, not payable or to be 
paid. I give the word “paid” which the parties have used in the 
contract its ordinary meaning. Why should l attempt to give it 
any wider or different meaning when the word is perfectly apt for 
carrying out the scheme of remuneration which the contract dis
closes? The method of ascertainment of profits for each year 
is obviously convenient and, taking one year with another, was 
likely to lie fair. It is a method recognized as reasonable for as
sessment purposes. In The Sun Fire Insurance Office v. Clark, 
[19121 A.C. 443 at 452, Lord Loreburn said:—

The second method suggested in that ease was that of merely taking 
for each year the sum total of the premiums received and the sum total of 
the losses paid and subtracting the one from the other, without regard to 
the fact that the premiums cover risks running on into subsequent years, and 
the losses include losses arising out of contracts made in previous years. 
This method is of course not precise or scientific. It proceeds upon the view 
that when this is done for the three consecutive years indicated by the 
statute, and the figures thus reached are averaged, a fair and reasonable 
conclusion is attained.

1 quote the above merely for the purpose of shewing that there 
is nothing strange or novel in the mode of ascertaining profits 
which I think the parties agreed upon. The question in this case 
lieing purely one of construction of this particular clause, I doubt 
if real assistance can be obtained from the authorities.

In my opinion the appeal should be dismissed with costs.
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Appeal allowed.
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A Iberia Supreme Court, Stuart, J. February 9, 1914.
1. CoRfO HATIONS AND COMP A NIKS (§ Y B 1 -177)— SUBSCRIPTION* RkcKII'T

OF COPY OF PKOKPKCTt'S AS CONDITION PRKCKDKNT A LB K HT A (*OM-
PAME8 Act.

Where the company comes within the terms of sec. *>7<i of the Alberta 
Companies Ordinance as enacted by eh. 5 of statutes of 1909. sec. 1. 
prescribing that a prospectus must be filed, the provisions of sub-sec.

of the new sec. .’>7<i. invalidating every stock subscription and re- 
lieving the subscriber unless he shall have received a copy of the pros
pectus, will be construed strictly as a condition precedent to a valid 
subscription, and the statute cannot be defeated by the failure of the 
company to issue or file any prospectus whatever.

[lit London Marine Insurance Association (Smith's cast , I..R. 4 Oh. 
App. Oil, specially referred to.)

2. Corporations and companies f§ VI A—313)—Windino-vp- Sfitunu
CONTRIBUTORIES -IRRROVLARITY IN STOCK SUBSCRIPTION.

Apart from possible questions of estoppel by conduct, tin non-receipt 
of a copy of any prospectus under the Companies Ordinance. Alta. 
Statutes 1909, eh. 5, may be raised as a defence as against an alleged 
allotment of shares on settling the list of contributories in winding-up 
proceedings.

Statement ApiLK ATiiiN to settle a list of contributories in winding-up 
proceedings, a number of the alleged contributories defending 
against being put on the list because they had received no copy 
of the prospectus prescribed by the Companies Ordinance.

Judgment was given striking off the list the alleged contri
butories.

Duncan Stuart, for the liquidators.
E. F. Ryan, and Babson, for various contributories.

Stvaht, J.:—This is an application to settle the list of con
tributories in winding-up ». It was admitted that
the company comes within the terms of sec. 57 (a) of the Com
panies Ordinance as enacted by eh. 5 of the statutes of 1909, 
sec. 1, which declares that certain companies “shall file a pros
pectus in the manner hereinbefore set out." It was also admitted 
that no prospectus was ever in fact filed or even in existence.

By sul>-see. (3) of the new see. 57 (a) it is enacted that
No subscription for stock debentures or other securities induced or 

obtained by verbal representations shall be binding upon the subscriber 
unless prior to his so subscribing he shall have received a copy of the prog-

A number of the alleged contributories contended that this 
section gave them a complete defence to the application to put 
them upon the list.

In my opinion there can be no room for doubt that if, before 
going into liquidation, the company had sued the alleged share
holders for calls upon their shares and they had nothing in the 
nature of acquiescence or waiver, they would have had under

335443



15 D.L.R. H K Uktaii.ku Mkrcii axts Assoc iation, I/rn.

the section in (|iiestion an absolute* defence. I cannot see the 
force of the contention that sub-sec. (3) has no application, be
cause there never was a prospectus of which the subscribers 
could be given a copy. I think the effect of the first sub-section 
is to enact that there must be a prospectus in the cases specified.
Certainly it says that a prospectus must be filed, and that could Mne iunts 
not be done unless one were prepared. It is true that the validity Assom- 
of the subscription is not directly declared to depend upon either 111 lN' ^Tl> 
the existence or the filing of the prospectus, but merely upon the .si„«rt, j. 
subscriber receiving a copy of it. Hut in my opinion it is imma
terial what the reason is why the subscriber did not receive a 
copy. Whatever the reason is, even if it is because there was none 
in existence, as the statute says there must be. I think the sub
section applies and rentiers the subscription invalid. It would 
be strange indeed if the evident purpose of one section of the 
statute could be defeated by a mere disobedience of the section 
immediately preceding.

It was contended, however, that the alleged contributories 
had attended shareholders' meetings and had had some of the 
benefits of shareholders. This contention raises a point whose 
importance is quite out of proportion to the insignificant sums 
said to be involved in these cases. Is it possible for a subscriber 
by subsequent conduct to destroy the protection that the section 
gives? I have always great hesitation in whittling down In
judicial decision the plain words of a statute. I prefer, however, 
to say that even if there might he circumstances which would 
destroy the effect of the statute, the actual circumstances in the 
present case ought not to be considered sufficient. Mere attend
ance at a meeting may have been for the very purpose of securing 
the information which a prospectus ought to have given, and there 
is no evidence to shew that any such information was obtained.
The mailing to the subscribers of lists of customers, classified and 
marked according to their habits of payment, which was stated 
to have been a chief object of the association, and without any 
evidence of a request for these lists or of an agreement that they 
should he provided in return for the subscription, cannot in my 
opinion be taken to turn that into a valid contract which the 
statute says shall not be valid. The argument can only rest 
upon the principle of estoppel. Hut that principle is only ap
plicable where the party claiming the benefit of it (here the com
pany in liquidation or possibly its creditors) has been induced by 
the conduct of party against whom estoppel is alleged, to alter its 
position to its detriment. Nothing of tin* kind is suggested here.
I think lie London Marine Insurance Association (Smith's case),
L.R. 4 Ch. App. fill, is much in point. In that case Smith had 
agreed by writing to become a member of an association, each 
member of which on effecting an insurance on his own ship, be
came bound to contribute to the loss of any other member. He

SOI

ALTA.

S.C.
lf>14



892 Dominion Law Reports. 115 D.L.R.

ALTA.

s. c.
11)14

Ru
Retailer

MERCHANT' 

Tio.N. Ltd.

ALTA.

sc 
11)14

Statement

agreed to become a member in respect of an insurance of £300 
on his own ship, hut no stamped policy was ever executed. He 
contributed to the losses of other members, and his own ship hav
ing been injured, he made a claim in respect of it, but before any
thing had been paid the association was ordered to be wound up. 
It was I eld on appeal, affirming James, V.('., that under 35 (leo. 
III. eh. 03, the absence of the stamp rendered the agreement for 
insurance void, that there was no evidence of a binding contract, 
that Smith was not a contributory. It was argued that Smith 
had estopped himself by delay and by assertions of being a mem
ber, but this argument was over-ruled. See also Re Loudon and 
X or them Insurance, Stace A' Worth's case, L.R. 4 Cli. App. 082; 
and Hank of Hindustan v. Allison, L.R. 0 C.P. 08.

The result is that in all the cases upon which 1 reserved judg
ment the alleged contributories will be struck off the list and will 
be entitled to their costs of the application against the company.

Order accordingly.

LLOYD v. LLOYD.
Alberta Supreme Court, Scott,./. January 27, 1914.

1. Divorce and separation (5 III A—15j—Leoai. cruelty Alimony

Ix-gal cruelty sufficient to support an action for alimony where the 
husband is willing to take his wife back, is not shewn unless the hus
band’s conduct has been such as to render future cohabitation danger
ous to her mental or bodily health.

I Russell v. Russell, (1895| 1*. 315; and Roilmtin v. Rwtman. 20 (Jr. 42H, 
referred to.J

Action by a wife for alimony and custody of the children. 
Judgment was given for the defendant.
L. II. Putman, for the plaintiff.
II. II. Roberts, for the defendant.

Scott, J. (after reviewing the evidence):—In Russell v. 
Russell, [1895] 1\ 315 at 322, legal cruelty on the part of a husband 
is thus dcfin^l:—

He must so have conducted himself towards her as to render future co
habitation more or less dangerous to her life or limb or mental or bodily 
health.

In Rodman v. Rodman, 20 (îr. 428, it was held that the Ecclesi
astical ( ourts in England will not for an isolated act of personal 
violence declare a wife entitled to a separation a mensa, and that 
that Court, following the same principle, would not, as a rule, for 
one such act, make a decree for alimony.

In Reeves v. Reeves, 8 L.T.N.S. 174, it was held that where 
one act of gross cruelty was of such a character as to found a
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reasonable apprehension of further violence, the wife is entitled ALTA.
to the protection of the Matrimonial Court. Cress well, .1., in
his judgment, says of the act complained of:— 1914

It was one of very gross ill-usage, and. from the habits and gênerai con- |7oy"i> 
duct of the man, I cannot but think that she was in great danger of ill-usage ' r 
if she lived with him. Lloyd.

In Jackson v. Jackson, 8 (Ir. 41)9, the plaintiff was held entitled seott. j. 
to alimony on the ground that an assault had been committed 
by the husband, and that there was a reasonable apprehension 
that, on a slight occasion, similar violence might again be re
sorted to. In his judgment in that case Spragge, V.-(\. ex
presses his approval of the following contract from the judgment 
in Dymrt v. Dymrt, 1 Hob. Eec. 470 at 542:

I am perfectly uwure of the importance of keeping parties who have 
entered into the matrimonial state to the performance of their respective 
duties—that it is the duty of a wife to conform to the tastes and habits 
of her husband, to sacrifice much of her own comfort and convenience to 
his whims and caprices, to submit to his commands, and to endeavour, if 
she can, by prudent resistance and remonstrance, to induce a change 
and alteration.

It may be open to question whether the opinion there ex
pressed is in accordance with the views held at the present day 
u|>on the question; but I am of the opinion that the plaintiff in 
this case has failed in what should now be considered her reason
able duty.

At the conclusion of the trial I expressed the view that she was 
altogether too exacting, and that she appeared to think that all 
or nearly all of his time when not at work in the mine should be 
devoted to her and his family; and 1 am satisfied that, when lie 
did not fulfil what she considered his duty in that respect, she lost 
her temper and expressed her opinion of his conduct in language 
which would tend to exasperate him. Occasionally both would 
lose th tempers and indulge in a warfare of words, but quarrels 
between husband and wife are not uncommon, and, when not 
accompanied by an assault by the husband on his wife, would not 
be a sufficient excuse for her leaving him, nor, having left him, 
would they entitle her to alimony. She complains of his remain
ing out late at night, playing pool, and of sometimes not returning 
home until after midnight. The chief of police of the town states 
that he has seen him playing pool occasionally, but never after 
10.30 p.m. ; and, if the defendant had been in the habit of playing 
until a later hour, the chief of police would probably have been 
aware of it. Playing pool even until a late hour is not a very 
serious offence, and a person working in a mine all day might 
reasonably he entitled to some such relaxation. The plaintiff 
says that he started to gamble in April, 1909. There is no other 
evidence that he ever gambled, and no evidence whatever that he 
has gambled since that time.
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Tliv evidence of the plaint iff as to the defendant having struck 
her on the face in February, 1910, in consequence of which sin- 
says she left him at that time, and her statement that, when they 
were in tin- old country, whenever she asked him for money sin- 
was met by a blow, is far from satisfactory. There is nothing to 
shew that, if these assaults were committed, they occasioned any 
injury or that they were anything mon* than blows delivered 
with the ojx-n hand and with but little force. In addition to this. 
In-states that he did not strike or kick her. I therefore consi< 1er 
them unim|H>rtant.

Referring to the alleged assault of February 12, 1913, in view 
of the fact that the defendant denies that he used more force 
than was necessary to eject the plaintiff from the licdroom, and 
that his account of what oeeurml at that time appears to me to 
be a reasonable one, I doubt whether sin- received the injuries 
which she states were inflictwl upon her. The physician who 
examined her the next morning says nothing almut any injuries 
to the face or any marks thereon. He s|H-aks merely of the bruise 
U|>on her hip, which may have been occasioned by tin- fall which 
the defendant refers to as having occurred when lie was removing 
her from tin- liedroom. There wan a quarrel bet ween
them at that time. Mrs. Thompson states that they were Isitli 
using very high words. If the plaintiff was being abused in the 
way she states sin- was, it is reasonable to sup|>osc that she would 
have called for the assistance of her neighlHiurs, the T" isons. 
who were only a few feet away; they I with state that her plight 
was not such as to render assistance necessary; ami the convicting 
just in* supports this view by stating that he did not consider 
the assault a serious one.

The plaintiff states that she is afraid to return to the defend
ant. That she is afraid of Innlily injury, I cannot lielicve. Tin- 
contrary is shewn by tin* fact that, after the alleged assault she 
rcturnn! to the l>cdrooin when* the «h-fendant was, and made use 
of what was practically a threat, which sin* must have known 
would t«*inl to exasperate him further, ami by the furtln*r fact 
that sin* offemi to return to him if he would turn ov«*r all his 
property to her.

Tin* «h*f<*ndant has the r«*putation where he lives of being a 
man of goo<! character ami of ex«*mplary disposition, of one wlm 
never quarrels, of In-ing steady in his habits, ami one wlm is not 
easily tlurrn-d ami excit<*d, ami of licing a law-abiding citiz«*n.

I cannot avoid tin* suspicion that, were it not for the influence 
of tin* plaintiff’s sister, tin* parties would have Ih*<*ii living together 
ln*for<* this. Sin* apin-ars to have ln*en strenuous in ln*r efforts 
to k«*«*p tin-in apart. For the misons 1 have stutnl, 1 hold that 
tin- plaintiff has not shewn that sin* is i-ntitlcd to a judgment for 
alimony.

In view of my having so lu*hl, I must also liohl that tin* plain-

0
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tiff is not entitled to the custody of the children of the marriage. 
It is shewn that the defendant is fond of the children: that he has 
a proper home for them: and that he is a man of steady habits; 
and he states that he has a young couple ready to come and take 
charge of them until he can get his niece from the old country for 
the purpose Such being the case. I see no reason why he should 
not have the custody of them.

1 gave judgment for the defendant with costs. The judgment 
will contain a direction that either party may apply at any time, 
and upon such further evidence as they may deem necessary, for 
a further direction or order as to the custody of the children or 
cither of them.

Judgment for defendant.

ALTA.

s.c.
1914

WALSH v. MASON. B C
STEVENS v. MASON.

British Columbia SupTmiu Court. Macdonald, i'.J.A.. Irrimj. ami (Salliher, 1914 
JJ.A. January 22, 1914.

1. Mechanics’ mens i$ VIII—75)- Y.u atino or < axcblux<..
Secs. 25 and 2(1 of the Mechanics' Lien Act. K.S.B.C. 1911. ch. I.VI, 

do not permit the cancel I at ion of a mechanics’ lien by a judge's order 
unless security he given to take the place of the lien.

|See Annotation on Mechanics' Liens, 9 D.L.K. I0.Y|

Appeal against an interlocutory order made by a County statement 
Judge cancelling a mechanics’ lien without security.

The appeal was allowed.
Bray, for appellant.
Bass, for r< spondents.

Macdonald, C.J.A.: I think the appeal must be allowed. M««tonatd. 
The fact< shortly are that liens were filed by the plaintiffs in these 
two eases against the properly of the owner. Subsequently ac
tions were commenced to enforce the liens. Subsequently ap
plications were made to the learned trial Judge purporting to be 
under secs. 25 and 2b of the Mechanics’ Lien Act. ILS.It.( 1911.
eh. 154.

£4ec. 26 empowers the Judge to cancel a lien either in whole 
or in part upon the applicant for the cancellation giving security 
for the amount claimed under the lien, the idea being that the 
security given should take the place of the security which the 
plaintiff had in the property by reason of his lien. The giving of 
security is made a condition precedent to the cancellation of the 
lien. Now what the learned Judge did here was not to cancel 
the lien on security being given and permit the action to proceed, 
but to cancel the lien without such security, apparently under 
the misapprehension that lie could deal with the matter in his 
discretion without reference to the strict terms of the statute,
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statement

that is to say, that he had a summary jurisdiction in any case 
where he thought the lien unsustainable to order the cancellation 
of it.

It has been suggested that the defendant might apply to the 
court to dismiss the action for want of prosecution. That, 
however, was not done. The summons was taken under see. 
25 and 26 of the Mechanics’ Lien Act. Had an »een
made to the Court to dismiss the action it would, no doubt, where 
a case had been made out, have had power to do so. and if it did 
so the lien would fall with the action.

It has also been suggested that the Judge could at any time 
during the trial, if he thought the lien was not sustainable have 
vacated it, and proceeded with the action for the recovery of the 
debt, but again that is not this case. We have not been re
ferred to any authority in the rules or statutes, or authority of any 
kind to sustain the course adopted below.

Irving, J.A.:—I agree.

Galmher, J.A.:—I agree.

Macdonald, C.J.A.:—The important point is that giving 
security is a condition precedent to the making of the order 
authorized by said sec. 20.

Appeal allotted.

GREAT WEST SUPPLY CO. v. INSTALLATIONS Ltd.
Alberta Supreme Court, Heck, J. January 19. 1914.

1. Corporations and companies (§ VI A—313)—Windino-up order—Waiv-
KR OP NOTICE.

The requirements of see. 13 of the Winding-up Act, R.8.C. ch. 144. 
ns to giving finir days’ notice of an application for a winding-up order 
may Ik* dispensed with by the consent of the company.

2. Corporations and companies (| VI A—313)—Windino-up order Ap
pointment OP MOflDATOIt

A winding-tin order under the Winding-up Act, R.8.C. 1909, ch. 144, 
may include the appointment of a provisional liquidator, but a perm
anent liquidator can be appointed only after notice to the creditors, 
contributories anil shareholders in conformity with see. 27 of the Art. 

|He Installationn Ltd., 14 D.L.R. 979, considered.)

Application by certain creditors for leave to come in and 
take part as contestants in an interpleader issue.

The ation was refused, with leave to move to vary 
the winding-up order and an order made in the interpleader.

C. A. (Irani, for applicants.
8. W. Field, for defendants in issue.
R. Mills, for Somerville Hardware (to.

4
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Beck, J.:—This is an application by Metals Limited and Crane 
and Ordway, creditors of the defendant company, to be allowed 
to come in and take part as defendants in an interpleader issue 
to try the question of the ownership of certain goods seized under 
execution issued at the instance of the plaintiff against the de
fendant company wherein the claimants were made plaintiffs 
and tin- plaintiff and certain other creditors were made defend
ants by interpleader order.

In order to deal properly with this application I find it necessary 
to give the history of earlier and other proceedings.

The Great West Supply Co. Ltd. obtained judgment against 
Installations Limited on July 12, 1913, and execution was at 
once issued and placed in the sheriff’s hands. Judgment was 

'for $981.17.
The sheriff made a seizure on July 21. 1913. The goods 

were claimed by Slmbcrt «.V Wenzel under a chattel mortgage. 
At this time the Great West Supply Co. Ltd. wen* the only exe
cution creditors. An interpleader order—which I have already 
referred to—was made on August 20. 1913. This order recited 
that the Mainer Electric Co. were execution creditors and the 
Chadwick Brass Co. Ltd., the Somerville Hardware Co. Ltd. and 
the Gracey Crane Electric Co. Ltd., unsecured creditors, and all 
desired to take part in tin- interpleader issue, and the order di
rected that those four parties should, along with the Great West 
Supply Co. Ltd., be defendants in tin- issue. This order was made 
by myself but the formal order was approved by the solicitors 
engaged in the proceedings, and was signed by me without much 
scrutiny. On September 5, 1913, a winding-up order was made 
against Installations Limited under the Dominion Winding-up 
Act (ILS. 11MM>, ch. 141). This order was also made by me. It 
was made on the " at ion of Shubert, as a creditor of the 
company, to the amount of $7,(MM).

Subsequently a motion was made Ix'fore me to set aside the 
winding-up order. 1 declined to do so, but stayed proceedings 
iqxm it with the exception that the liquidator was to continue to 
carry on the business pending the trial of the interpleader issue 
which I directed should proem!, giving leave to the ants
to renew the motion to set aside the winding-up order after the 
interpleader issue had been disposed of. My reasons are reported 
He /nxtallations Limited, 14 D.L.IL 979.

1 then made the following observat ions regarding the appli
cation to tlui winding-up order at 980:

Although this interpleader order was made by myself 1 have no reason 
to suppose that I had any rccolleetion ol it or that the faet of there being 
an interpleader issue |>endmg and the circumstance of Shubert being a se
cured creditor and one of the claimants, were brought to my notice on the 
application for the winding-up order and no reference to this condition of 
things appears in the material upon which the winding-up order was granted.

67—16 D.L.l.
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Thai order wart in fact made on an affidavit of Slmherl verifying the |ietilion 
ami the eminent of Hic company and without, notice to anybody.

1 now make some further observations upon this order.
Cikkat Wi r Section 13 of the Art says that except in rases where the 
Supply Cm application for the winding-up order is made by the company,

• ■ four days' notice of the application shall be given to the company
Instai.i v |„.f0re the making of the order. I took the consent of the com-

TION' I.TI». n— pany as sufficient to dispense with this notice. I see no reason to
Beck.j. doubt that this was proper. It has now, however, been called to

my attention that the order presented to me for signature and 
which 1 signed apfMiints a “permanent liquidator. ” It is quite 
clear I had no power to do this. See. 27 says :—

No liquidator shall he appointed unless a previous notice is given to the 
creditors’ contributories and shareholders or members; and the Court 
shall by order direct the manner and form in which such notice shall he 
given and the length of such notice.

Section 29 says that the Court may on presentation of the 
petition for a winding-up order or at any time thereafter and be
fore the first appointment of a liquidator apfxiint provisionally 
a liquidator of the estate and effects of the company and may 
limit and restrict his powers by the order appointing him. I am 
informed too that no security has been given by the liquidator.

With regard to the interpleader order I think théorder instead 
of merely directing that certain named creditors who had not yet 
obtained judgment or execution but who in some way learned of 
the interpleader proceedings should lie made parties to the inter
pleader issue and u|sm obtaining judgment and execution should 
Is* entitled to share in the proceeds of the goods seized in the event 
of the claimant's claim not being established, should have con
tained a provision -at least in addition to that direction—where
by any other creditors desiring to take part in the contest should 
have a reasonable time to bo fixed by the order in which 
their executions or certificates in the sheriff's hands (Creditors' 
Relief Act, 1910, eh. 4, sec. f>, cl. (0) ).

As I have <1 out, there are a number of irregularities and 
improprieties in the proceedings which have lieen taken.

I propose on this -ation to make suggestions with the view 
of now putting all those matters right.

I see no reason for setting aside the winding-up order. The 
pur|M>se Isith of the Winding-up Act and the Creditors' Relief Act 
is to bring alsnit a distribution of the debtors' assets pro rain 
among all the creditors. Kquality is equity. The winding-up 
order will do equity which ought to Im* brought alsnit in tin* present 
case.

I think, however, that the winding-up order should Is* amended 
by substituting “provisional" for “permanent” liquidator.

If the winding-up order stands, tin* execution creditors as such

ALTA

s.c.
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have no interest in tin* interpleader issue in view of several sections ALTA, 
of the Winding-up Art. Section 23 of the Winding-up Act says 'S~J7
that every attachment, sequestration, distress or execution put ]f,14
in force against the estate or effects of the company after the — 
making of the winding-up order shall hr raid. The expression ^
“put in force" is interpreted in Kngland thus: By “putting in 1 °*
force" is meant levying execution, that is to say. entry into pos- In-t.\lla- 
session by the sheriff ; but where an execution is perfected by seiz- tioxhLti». 
ure before the commencement of the winding-up a sale after the n.vk. j. 
commencement is not a “putting in force". Buckley on Com
panies, 9th ed., pp. 329-330.

Section 8-1 of the Act expressly enacts that no lien or privilege 
upon either the real or personal property of the company shall be 
created for the amount of any judgment debt or of the interest 
thereon by the issue or delivery to the sheriff of any writ of exe
cution or by levying upon or seizing under such writ the effects 
or estate of the company . . . provided that this section
shall not affect any lien or privilege for costs which the plaintiff 
possesses under the law of the province in which such writ . . .
was issued.

This provision seems not to be contained in the Knglish 
Companies Act.

In view of sec. 84 there seems no need for see. 23 and no room 
for its application except as to any costs which by provincial law 
may form the subject of a lien or privilege.

I think our Creditors’ Relief Act creates such a lien or privilege 
in respect of the costs of the execution creditor “at whose instance 
and under whose execution the seizure and levy were made”
(sec. 24). to the extent of the costs, to which this creditor was put 
in enforcing his execution (see. .">. sub-sec. 2) and the costs of the 
contesting creditors in the interpleader proceedings (sec. sul>- 
sec. 5). I think that the provision as to costs in see. 5, sub-see. 2, 
is not intended to be excluded by sub-see. 3, and that “costs’* 
in sub-sec. 2 does not mean the costs taxed and included in the 
judgment; and that “taxed costs" in sec. 24 refers to the costs 
in the interpleader proceedings.

What I think should now be done is this:—
The winding-up order should stand, amended by substitut

ing “provisional” for “permanent" liquidator. The interpleader 
on 1er should be varied by substituting the permanent liquidator 
as defendant instead of those creditors who are now defendants 
to the issue.

The Great West Supply Co. and other creditors defendants 
in the interpleader issue should be declared to have a lien or privi
lege for costs to the extent I have indicated against any moneys 
being the proceeds of the goods in question in the interpleader 
proceedings.

1 see no use in leaving or making any execution creditors
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partit» to the interpleader issue. The permanent liquidator of 
the company will no doubt In* an person and he will
be required to give security. His solicitor must also be one acting 
entirely independent of all other interests.

On the present application I can do nothing more than refuse 
to entertain the application, hut if all parties interested consent 
1 am ready to make One or more orders which will carry out the 
suggestions I have made. If all parties do not consent I now- 
give leave to move before myself in Court to vary the orders I 
have made in the way I have suggested. There will he no costs 
of this " ation.

A indication ref used.

ALTA. WATT v. KNOX.
s p Alberta Supreme Court, Heck, J. February 25, 1914.

1914 1. Contkmpt (6 I C—11)—Refusal to answer on examination- Service
or formal order.

Aii application for an order to commit the defendant for contempt 
in refusing to answer certain questions on examination in aid of an ex
ecution will he denied when hosed only on the service of a cony of the 
judge's memorandum of the order he had made directing the defendant 
to answer where t)i • memorandum did not clearly indicate what ques
tions were directed to he answered; a formal order should first have 
been taken out in which at least the subject in respect <>f which the 
defendant must submit to further examination should he clearly in
dicated.

2. Motions and orders ( 6 I—4)—Answering demands—Copies of affi-

The practice in Alberta requires that the moving party shall furnish 
his opponent in answer to the service of a “demand" with copies of 
the affidavits in support of the motion without requiring payment 
therefor as a condition, the cost of copies demanded being taxable in 
the ordinary course.

statement Application by summons for an order to commit the de
fendant for in refusing to answer questions on an ex
amination in aid of execution as directed by a Judge on a previous 
application when an order had lieen pronounced that defendant 
re-atteml at his own expense and answer. No formal order had 
been taken out and served in respect of the direction to re-attend, 
hut a copy of the Judge’s memorandum of same had l>een served.

The motion was dismissed.
/. H. Howatt, for plaintiff.
Alex. Stuart, K.(\, for defendant.

Beck, j. Beck, J.:—This is an application by summons for an order to
commit the* defendant for contempt in refusing to answer certain 
questions put to him during the course of an examination by way 
of discovery in aid of execution in pursuance of an order of a local 
Judge made under rules 380 ct aeq. and of an order of Scott, J., 
made on an application, after the defendant’s first refusal, di
recting him to attend at his own expense and answer the questions.

88^944
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The application must he dismissed. Scott, .1.. made an ex- ALTA 
tended minute of his order on the hack of the order of the local s c 
Judge, undoubtedly intending it merely as a minute, hut no formal 1914

order was taken out. This minute is marked by the clerk at ----
Wetaskiwin—the action being in that judicial district—as “en- "ATT 
tered this 24th January, H)14.” Knox.

A copy of this minute intituled in the action was what was ----
served on the defendant. Be<*' J‘

The minute does not the formal order when taken out ought 
to—indicate quite clearly what questions the defendant is di
rected to answer—not necessarily by setting forth the questions 
verbatim which indeed in most cases would he an inadequate 
direction—hut rather by setting forth the topic or subject in re
spect of which the defendant is directed to submit to cross-ex
amination.

Objection was taken that the order was not endorsed in ac
cordance with rule 330. I do not think that rule applies to such 
an order as that in question. Both the plaintiff and the de
fendant are solicitors.

The defendant's counsel complains that the plaintiff refused 
to comply with a demand for copies of the affidavits upon which 
the application was made, accompanying his refusal by a remark 
to the effect that copies could he got by application to the clerk 
and upon paying for them, or that they would be furnished upon 
payment.

This, to some extent at least, appears to represent the practice 
in England. It has never been so in this jurisdiction. Carbon 
copies are made on the type-writing machine at the same time 
as the original. Courtesy, convenience and the right to charge 
for a copy served when service was required by the rules or de
manded by the opposite party, was the foundation for the practice 
that demands for copies of affidavits used or to be used upon appli
cations are complied with without direct charge* to the party asking 
for the copies, and this practice was recognized and fixed as the 
practice of this court by the* several tariffs of costs. This practice 
is often adopted, but is not obligatory in the case of exhibits, 
inspection of which can be obtained and copies of which can lx* 
made by the opposite party as a matter of course by force of the 
settled practice of the Courts.

The defendant will have the costs of the application. On the 
ground of the refusal of the plaintiff to comply with the demands 
for copies of the affidavits on which the application was grounded 
I was much inclined to order the plaintiff to pay the defendant 
the costs of the application forthwith and without any right of 
set-off. I, however, refrain from doing this; they will be set-off 
against the plaintiff’s judgment.

Application refused.
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Re SHERBROOKE LAND CO. Ltd.
Alix rln Supreme Court. Keek, J. February 25. 1914.

1. Tanks i § VI- 220)—Bcilmnu and loan associations—What consti-
TVTK8—CaRRYINU ON HUH1NKSK.

A company in a “loan company" within the meaning ol the Corpor
ations Taxation Act (Alta.) 1907, eh. 19. see. 2. if the buying and selling 
of lands, partly on credit, is clearly within its power under its articles 
of association, but it will not be liable to taxation thereunder merely 
by reason of such power, there must he an actual exercise of it and not 
merely in an isolated instance but in the way of carrying on business.

Stated case for declaration as to what constitutes a loan com
pany and whether the company applying, if so found, was liable 
to taxes under the Corporations Taxation Act, Alberta statutes, 
1007, ch. 10, and, if so, then for what years.

The company was declared a loan company not liable to taxa
tion because not exercising those of its powers which would 
bring it within the operation of that statute.

A. /•'. Ewiny, K.C., for the company.
/,. F. Clarry, for the Crown.

Beck, .1.:—I have to decide upon a stated case: (1) whether 
this company is a “loan company ” as defined by the Corporations 
Taxation Act (ch. 19 of 1907); and (2) if so, what taxes, if any, and 
in respect of what years the company is liable.

The company was incorporated under the Companies Ordin
ance» (ch. 01. <’.<). 1898) on March 0, 1900.

The first of the objects of the company as stated in its memo
randum of association is:—

To purchase for investment or resale and to traffic in lands and house 
and other pro|>erty of any tenure anil any interest therein and to create, sell 
and deal in freehold and leasehold ground rents and to make advances upon 
the security of land or house or other property or any interest therein and 
generally to deal in, traffic by way of sale, lease, exchange and otherwise 
with land and house property, and any other property, whether n er-

By the Corporations Taxation Act, sec. 2, clause (r/)
A loan company includes a company “which carries on the business of 

buying and selling lands partly on credit, whether the head office is in Al
berta or elsewhere, and which carries on any such business in Alberta.

The business of buying and selling lands partly on credit is 
clearly within the objects of the company, that is its power, 
and if it, in fact, exercised this particular power it is uni" y
a “loan company” within the meaning of the Act.

The question was discussed before me as to whether or not 
the company was subject to the Act and liable to the taxes im
posed by it by reason merely of one of its stated objects being the 
buying and selling of land independently of the question whether 
it, in fact, exercised that power.

22
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I have no doubt that it is only if the company actually exer
cised this power and that to the extent, not of an exceptional 
isolated transaction, but of carrying on business—that it became 
liable to taxation under the Act. The distinction is made on 
the interpretation of many statutes between ont* or more excep
tional isolated transactions on the one hand and carrying on busi
ness and is quite well recognized. It is often difficult to apply the 
principle to a particular case.

y upon its incorporation the company “acquired" 
undoubtedly bought the south half of a certain section of land 

near Edmonton and subdivided the south-east quarter into lots and 
blocks. In 1900, the year of its incorporation, it sold most of 
the lots in the south-east quarter partly on credit, and some moneys 
still remain owing on this account. In 1907, 1908 and 1909 no 
sales were made. In 1910 the south-west quarter was sold in one 
parcel, partly on credit, and the whole price has since been paid. 
In 1911 the lots remaining unsold in the southeast quarter wen- 
divided equally among and transferred to the persons four in 

"ier—who were the original incorporators of the company 
and who were the vendors to the company of the half section and 
who always were and still are the only members of the company 
and who each held one-fourth of the subscribed stock.

The company now owns four lots, which reverted to tin- 
company owing to the default of purchasers, and the mineral 
rights under the whole of the half section. It is stated that the 
intention of the company is to transfer these hits and the mineral 
rights to the shareholders and to disorganize the company. 
No other purchases or sales have been made by the company.

In my opinion the company, in buying the half section, were 
carrying on the business of buying land.

To determine the character of this single transaction it seems 
to me clear that one must look at the purposes with which it 
was entered into, a thing put beyond doubt in view of the stated 
objects of the company, the sub-division of a large pdrt of the 
land and the numerous subsequent sales. It is not arguable that 
the company did not carry on the business of selling land.

It is clear to me, therefore, that the company was a company 
carrying on the business in Alberta of buying and selling lands 
partly on credit and, therefore, was a “Loan Company” within 
the meaning of the Act.

There remains the question in respect of what years, if any, 
the company is liable to taxation. As I have already intimated, 
I think it clear enough that the question of the subjection of the 
company to taxation depends not on its powers but upon tIn- 
exercise of those powers, e.g. a company clearly subject to taxa
tion as a trust company might have among its objects and powers 
the right to carry on the business of a “private bank” (sec. 2. 
clause (f>); sec. 3, clause (c); but, until it did so, 1 think it would 
lx- liable only to taxation as a trust company.
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So, too. I think if any company contemplated by the Act 
were to close its doors and absolutely cease business or to dispose 
of its entire assets, it would thenceforward, until it again com
menced doing business, cease to be subject to taxation under the 
Act.

The words already i d in respect to such a company as 
this are “carries on the business." Furthermore section S which 
provides for annual returns has the words: -

F very corporation or company on which a tax is by this Act imposed 
ami irhirh is doing business in the Province of Alberta.

In my opinion the company was carrying on the business of 
buying and selling in 11)06; but the Act was not then in force.

During the years 1907, 1908 ami 1909. I infer from the facts 
and circumstances disclosed this was not the case. Perhaps if it 
had appeared that the company, during any portion of any of these 
years had maintained an office for the purpose of effecting sales 
or even had merely advertised the lands for salt* by the company, 
a carrying on of business might, having regard to the objects of 
the company and its previous activity, have been sufficiently 
established, but one is inclined not to infer this. The members of 
the company seem, judging from what they hud done liefore and 
what they did afterwards, to have made up their minds some time 
during the time covered by these three years to sell in one parcel 
the quarter section remaining on their hands which, like the other,
they probably originally * to ?..........  and sell in lots
and divide the residue among themselves, from all which I infer 
the formation of an intention to abandon the carrying on of the 
business of buying and selling land.

Under these circumstances, I think the sale1 of the quarter 
section in one parcel in 1910 did not subject the company to a 
tax for that year; nor—and much more clearly—did the allotment 
and transfer in 1911 of the lots remaining unsold to the sharehold
ers.

This being my view, the result is that I declare that the com
pany is not liable to taxation under the Act in respect of any 
year. Nothing was said about costs. In any case, 1 should not 
In» inclined to give the company costs. As I think it not un
reasonable that the company should bear the burden of satisfying 
the Government that the conditions were such that the taxes did 
not attach.

ALTA.

S.C.
1914
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Judgment accordingly.
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RAMELSON v. NORTH WEST HIDE AND FUR CO.
Albrrln Suprnm Court, Simmon*, ./. February 23. 11)14.

ALTA.

S.C.
10141. Kstoi'VKI. (6 III I) Mi Aktoaoe.m v.

Wlivre one has so acted as from his conduct to lead another to believe 
that he has appointed some one to act as his agent and knows that 
that other person is about to net in that behalf, then unless he inter
poses. he will in general be estopped from disputing the agency, though 
in fact no agency really existed.

{Pole v. Lva*k (1863). 33 I...I. ('h. 1.V», applied.|
2. Evidence ($ Il E— 112») Bvkdk.x ok vhouk as to agency.

The n of proof is on the person dt with anyone as agent, 
through whom he seeks to charge another as principal; he must shew 
that the agency did exist and that the agent had the authority he 
assumed to exercise, or otherwise that the principal is estopped from 
denying it.

Thiai. of action for goods sold and delivered and for money statement 
advanced.

Judgment was given for the plaintiffs on the former claim 
only.

The plaintiffs Ramelson <V Levinson are dealers in furs and 
hides at the city of Edmonton. The defendant Moses Fink le
st ein carries on a like business at the city of Winnipeg under the 
firm name of the North West Hide and Fur Company.

The plaintiffs claim 8902.50 for furs sold and delivered to the 
defendant and 8125 for expense moneys advanced by the plain
tiffs to one Rapaport who held himself out as the agent of the

(i. II. O'Connor, K.C., for plaintiffs.
II. II. Pnrlee, K.C., for defendant.

Simmons, J.: -The plaintiffs dealt with Rapaport as the auth- simmom. j. 
ori/.ed agent of the defendant. The defendant denies the author
ity of Rapaport to make the sale in question as its agent and 
denies any liability for moneys obtained by Rapaport from 
plaintiffs for his expenses. On May 14. 1913, Rapaport, repre
senting himself as the agent of the defendant, purchased from the 
plaintiffs for the defendant 341 weasel skins and 000 rat skins.
Plaintiffs took in payment a draft drawn by Rapaport on the 
defendant payable to the plaintiffs for 8077.70. The plaintiffs 
shipped the furs to the defendant at W" g and placed the 
draft in the bank at Edmonton for collection. Defendant ac
cepted the furs draft. On May 21, 1913, plaintiffs
in the same manner sold 235 lynx skins to the defendant for 
$3,172.50 and the goods were accepted and paid for by draft in 
the same manner as the first shipment. On May 20, 1913, plain
tiffs in the same manner sold 14 lynx skins to defendant for 8189, 
and the goods were accepted by the defendant and payment 
made in the same way. On June 12, 1913, plaintiffs in the same
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ALTA. way sold defendant 185 lynx skins for 82,451.25 and sent forward 
s q through the Imnk at Edmonton a draft for this amount, drawn 
ini i by Rapaport on the defendant payable to the plaintiffs, and on 
- — June 1H the plaintiffs in the same way sold the defendants 190 

Hamm.hox |ynx Sirius fur .8902.50 and put through a draft in the same way 
North Wkst as before for this amount. The defendant refused to aeeept both 

Him. ami the? drafts of June 12 and in.
In regard to the shipment of May 21, of 2.45 lynx skins, the 

s.minons, j. defendant complained by letter to the plaintiffs that there was a 
shortage of two skins and asked the plaintiffs to remit him the 
price of these. Plaintiffs' solicitors wrote tin1 defendant demanding 
payment of tin* drafts for 82,451.25 and 8902.50 and threatening 
action if same were not paid. The defendant paid the draft for 
82,451.25, but refused payment of the draft for 8902.50, and re
turned the last shipment to the plaintiffs. The plaintiffs refused 
to take back the furs and brought their action.

On July 2, 1913, the defendant wrote plaintiffs' solicitors as 
follows:

Winnipeg, July 2, 11)13. Messrs. Rumelson A Levinson. Edmonton, 
Alta. We rereived u letter from Messrs, tlricsbnch, O’Connor <V Co. asking 
for payment of drafts, which were returned.

Now, gentlemen, wo have accepted one of the drafts, being $2,457. Id. but 
returned the other, as the goods were returned to you. Possibly we would 
have returned those lynx as well, but as they came in we partly mixed them 
in with ours, we did not think it fair to return them.

You may possibly know that Rapaport had no right to buy those goods 
or anything else, after the 10th month, as lie was doing such tilings
which arc improper, ami I wired him not to liny anything at all on our ac- 
count, however this was not known to you, ami you acted in good faith. 
We ourselves, as you know, have no money to throw out, and we did you no 
harm, and hardly expect any from you.

Any purchases we have made from you this season did not turn out sat
isfactory, so far as profit is concerned. The goods 1 bought myself I make 
no kiek about, hut am referring to those bought by Rapaport. The prices 
paid you for tin* first lot of lynx was fully $100 too much, while the price 
paid you on your lust lot was $1 a piece too high, but when 1 came to ex
amine the minks and found thirty-five Nos. 3 and 1 all H.C. goods, that 
was the limit. He wrote me they were ones and twos, and, as you know, 
we are entitled to a square deal, I instructed them to be returned, and 
consider we only did what you would consider reasonable in a matter of this 
kind. As we have now paid the draft for the lynx, which you no doubt 
have <m hand, we will vail this matter square, and in future will have to deal 
with different kinds of agents, so ns to get value for money paid. North 
West Hyde and Fur Co., per M. Finklcstein.

The defendant at the trial denied the authority of Rapaport 
to make sales until lie had wired or written the defendant for 
instructions and had received these with the exception of rat 
skins which he says the agent Rapaport was authorized to pur
chase at forty cents.

The defendant was not able to produce any letters or tele-

8
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grams that would corroborate his statement that Hapaport got 
instructions from liis principal before concluding a sale. He 
admits that in regard to the sale of May I t, Hapaport neither 
asked for nor did he receive any instructions from his principal 
between the time Hapaport began negotiations for the purchase 
from the plaintiffs and the conclusion of this sale.

The drafts were on a special form of the defendants with a 
photograph of defendant’s place of business in Winnipeg, and in 
heavy type at the bottom of the draft forms there appeared 
the following words : “This draft will only be honoured for goods 
given in our line.” The defendant admits that Hapaport was 
furnished by him with a supply of these draft forms.

Kxhibits 1 and 2 put in by the plaint ill" are letters of May 22, 
and May (i, 1013, from the defendant to Hapaport and they 
do not bear out the defendant’s statement at the trial as to Hapa
port’s limited authority. In the letter of May I» lie says ;

ALTA

s. c.
1014

liAMKI.HON

North Wkst 
Mini AND 
l i r Co.

Simmon*, J.

I want you to feel your way carefully, and do not make any rash moves 
before wiring for instructions. unless on a safe basis.

and in the letter of May 21, 1 Ml3:
I am just going to await the results of the purchase of lynx made by you 

now, and if the sort does not come out according to your wire / trill conclude. 
IIml non on loo noxious a buyer, and liable to throw away good money simply 
because the people you do business with know how to handle you. I do not 
want a dollar’s worth of furs unless there is something in it. You will re
member I instructed you to buy weasels on a basis of 81 for large. If you 
cannot buy for that leave them alone. While I did not expect to make 
any money on your trip, I certainly hated to lose any. but as it stands at 
present, you have already registered us a loss on the wolf and weasel totalling 
•SIKH). I do toil miol you to quit, if you think you mo foliote instructions, as I 
expect that after you Imre worked yourself in o little, that you trill know your 
customers better, anil be able to troth irith them or refuse tin ir yoods irln it /wires 
are out of reason.

The agent Hapaport was not called as a witness by either of 
the parties. I am of the opinion that the plaintiff is entitled to 
succeed on two grounds in regard to his (daim for the last ship
ment of furs.

The burden of proof is on the person dealing with anyone as agent, through 
whom he seeks to charge another as principal. He must shew that the 
agency did exist and that the agent had the authority he zutsumed to exer
cise. or otherwise that the principal is estopped from disputing it; per 
Lord Cranworth in Pole v. Leask (|N(13(. 33 L.J. Ch. I’m at 1152.

Leake on Contracts, 0th etl., page 310:

Where one has so acted as from his conduct to lead another to believe 
that he has appointed some one to act as his agent and knows that that other 
|M>rson is about to act on that behalf, then unless he interposes, he will in 
general be estopped from disputing the agency, though in fact no ugenev 
really existed: /ter Lord Cranworth in Pole v. Leask ( 18031, 33 L.J. Ch. 
155 at 102.
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ALTA. We have* the* defendant’s verbal denial of the agent’s auth-
s c ority. This denial i s certain acts on the deft 's behalf 
1914 in the way of instructions to his agent by letter or telegram in
— regard to each of the purchases made by the agent, y i he fails to

Kamkihov pro,|„ee such instructions. His letters to Rapaport put in by 
Nobtii Wkst plaintiff do not bear out this statement. Defendant’s letter of 

Hide and July 2, 1913, to plaintiffs' solicitors is an admission that Rapaport 
l ut < o. |)Jl(| authority up to June 15 to purchase from the plaintiffs as

Simmon*.j. agent of tlie defendant. On the second ground of estoppel it
seems to me the plaintiffs should also be entitled to succeed. 
The defendant allowed the agent Rapaport to make large pur
chases in a somewhat limited period of time; to have the goods 
shipped consigned from plaintiffs to defendant. The drafts were 
made on defendant's form * by defendant to Rapaport.
and were payable to plaintiffs.

The course of dealing was such that it might reasonably be 
inferred by the plaintiffs that the agent had authority to purchase 
on behalf of his principal. See Towmend v. Imjlin, 17 Revised 
Reports 030.

As to the sum of SI25 advanced by the plaintiffs to Rapaport 
for his expenses I cannot, however, see where any liability attaches 
to defendants.

It is true one draft for $50 by Rapa|>ort on the lic
it and endorsed by plaintiffs was paid. These moneys 

were borrowed in Calgary and were not obtained by Rapn|M>rt in 
the ordinary course of his business as purchasing agent of the de
fendants, but were a personal accommodation given to him by one 
of the plaintiffs. See Rowstead on Agency, 4th ed., article 30.

The plaintiffs have not pleaded estoppel, neither has the defend
ant set up a denial of authority of an agent—the pleadings merely 
alleging a sale on the one hand and a denial thereof on the other 
but at the trial the whole issue was the question of the authority 
of the agent. I do not think there is any valid reason for denying 
the right of the plaintiffs to raise this issue, and in any ease 1 would 
allow an amendment to their claim setting up this plea if 
necessary. The plaintiffs claim interest and 1 think they are 
justly entitled to it. There will be judgment for the plaintiffs 
for $902.25 ami interest at 0 per cent, per annum from June 20, 
1913.

Judgment for plaintiff».
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CANNIFF v. CHANDLER.
SARGENT v. CHANDLER.

Albcrlii Supreme Court, Heck, J. February IS, 1914.

ALTA.

S. ('.
1914

1. Garnishment (§ Il E—50) —Distriiiution ok kvnd pari passu —Credi
tors' Reijkp Act (Ai.ta )

Whore garnishment proceedings against the same fund are instituted 
by different attaching creditors and the fund which was thereupon 
paid into court by the garnishee under the Judicature Rules (Alta.) 
has been paid out to the sheriff pursuant to the Creditors’ Relief Act 
(Alta.), the sheriff is to pay out on his first distribution to those only 
who have obtained judgment, but computing the distributive share on 
a collocation of all the claims upon which garnishee process had issued, 
including the |lending claims as to which judgment had not yet been 
obtained against the debtor, and is to retain the distributive share 
in resjH'et of the latter until after judgment thereon; and, in the event 
of an attaching creditor not succeeding in proving his debt and by 
reason thereof a surplus remains in the sheriff's hands, a second distri
bution is then to be made.

2. Cosrs ( 6 I 10)—Out ok fund—Priorities -Fund ok varyinu amount—
Successive attachinu orders.

Where garnishment ..........lings are served on different dates by
two attaching creditors in respect of the debtor's bank account, and 
the fund to the debtor's credit is increased between the dates of such 
services, the attaching creditor making the Inter service will have 
priority for his costs on a distribution under the Creditors' Relief 
Act (Alta.) as against such increase, while the first attaching creditor 
will have priority for his costs on the amount standing to the debtor’s 
credit when the first garnishee summons was served.

Application for directions as to distribution by the sheriff statement 
of a fund attached in garnishment proceedings, and paid out to 
the sheriff under order in conformity with the Creditors' Relief 
Act (amendment of 1911-12, Alta. Stat. eh. 4, sec. 37) for the 
benefit of execution creditors generally.

II. M. Goldman, for Canniff.
J. M. Macdonald, for Sargent.

Beck, J.:—The first mentioned action is in the District Court. *•«*. j. 
In it a garnishee summons was issued which was served upon the 
Royal Bank on March 25, 1913.

The secondly mentioned action is in the Supreme Court. In 
it also a garnishee summons was issued which was served on the 
Royal Bank on March 28, 1913.

Judgment was obtained in the Canniff ease on July 19, 1913.
The Sargent case has not yet been tried.

At the time of the service of the Canniff garnishee summons 
the bank held $202.75 of the defendant’s money. By the date of 
service of the Sargent garnishee summons the bank had received 
$01.00 in addition to the $202.75, making a total of $203.75.

This total sum the bank paid into the Supreme Court to the 
credit of the Sargent action on May 1, 1913.

The Judicature Rub's the payment of moneys
into Court by a garnishee. The Creditors’ Relief Act (ch. 4 of^06777



Dominion Law Reports. 115 DL.R.910 Dominion Law Reports. f 15 D.L.R.

ALTA. 1910) contemplates payment to the sheriff; but it also provides

1914
(see. 1, clause 5, as amended by eh. 4 of 1911-12, see. 37) that 
where money which a sheriff is entitled to receive under the pro

< ÏIANIH.KII.

visions of this section is paid into any Court, the sheriff shall be 
entitled to demand and receive the same from the clerk of such 
Court for the purpose of distributing it under the provisions of 
this Act.

On October 1, 1913, I made an order—the rules requiring that 
a clerk shall not pay out money except upon order—that the 
$293.75 be paid by the clerk of the Supreme Court to the sheriff. 
A question is raised as to the duty of the sheriff. The Act con
templates that moneys attached by garnishee proceedings as well 
as moneys realized under execution shall be distributed pro rota 
among all creditors of the judgment debtor who within a certain 
space of time place executions in the sheriff's hands (see. 4). 
It is difficult to decide what the position is where the attachment 
of the debt is hv a garnishee summons issued before judgment.

Sec. 4, sub-sec. (3), as amended, says that the section is not 
to apply to debts attached “by proceedings in a large debt case 
(i.c., over $100) before judgment or in a .small debt case” (i.e., whether 
before or after judgment ) unless, before the amount recovered by 
the garnishee proceedings is actually received by the creditor, an 
execution against the property of the debtor is placed in the hands 
of the sheriff. Conversely, debts attached by a garnishee sum
mons before judgment when recovered must be paid to the sheriff.

Sec. 4, sub-sec. 0, provides that an attaching creditor shall be 
entitled to share in respect of his claim against the debtor in any 
distribution made under the provisions of this Act, but his share 
shall not exceed the amount recovered by his garnishee proceed
ings unless he has in due time placed an execution or certificate 
given under this Act in the sheriff’s hands.

The difficulty of interpreting the Act arises from its being 
copied from the Ontario Act where the method of issuing attach
ing proceedings liefore judgment (except in the Division Courts) 
does not obtain and from amending the Act to meet such a pro
cedure. without sufficient care and consideration.

It cannot have been intended that a plaintiff issuing a garnishee 
summons before judgment which attaches money owing to the 
defendant should be entitled to be paid any share of it before he 
recovers judgment; nor that, having secured this debt for the 
benefit of the creditors, he should lose all share in it by reason of 
delay—for which he is not responsible—in the recovery of judg
ment and execution, nor that other creditors should be prevented 
or delayed in receiving their proportionate share of the fund 
secured by the attachment proceedings.

I see no way of protecting all parties concerned except by hold
ing that in case of an attachment before judgment the sheriff 
should, for the purposes of a distribution, assume that the at-
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inching plaintiff's claim will lie established and estimate the 
plaintiff's costs and treat the- sum as the amount of a judgment in 
favour of the attaching creditor and make his distribution ac
cordingly; retaining, of course, the share thus ascertained as dis
tributable to the attaching creditor until judgment on his action.

If in the final result there is a surplus, the sheriff must proceed 
to a further distribution (sec. 5). In the present ease I think the 
whole $203.75 is properly in the hands of the sheriff.

I think the plaintiff Canniff is entitled to his costs of his gar
nishee proceedings out of the 8202.75 (sec. 5, sub-see. 2) and the 
plaintiff Sargent his costs of his garnishee proceedings out of the 
801. Tin'll the balance of tin* total sum is distributable In-tween 
these two plaintiffs ami any other execution creditors, except that 
the amount allotted to the plaintiff Sargent in respect of his claim 
and costs of action must be retained until the question of the 
defendant's liability to him is settled in the action.

ALTA

1914

( 'handler.

( Infer accordi mjlj/.

Re BISHOP CONSTRUCTION CO. Ltd.
HAINS v. GARTH.

QUE.

K.B
(juclnr ('null of Kiny'x Hi ndi (A/i/nal niili ). Sir Horan ,\ ii hiiniln null. C.J., 

Trcn holme, Cron», Carroll, ami (Serrai». .1.1. February 21. 1914.
1. Corporations and companies (| V B 2 1*1) Stin k aij/itted to he

PAID FOR IN TRADE.
A resolution of the hoard of directors authorizing the president and 

vice-president to complete the formalities necessary for the issue and
disposal "i tin shares :ii par implies that the shares arc i" 1» paid for 
in cash, and does not authorize those officers to accept, without further 
reference to the board, an ation for shares to he paid for in trade
liv the supply of merchandise at current prices.

(Compare He Minimi House Mfy. Co., Il D.I..R. 257. 29 O.l..11. 2110,
4 0.W.X. 1.567.1

2. Corporations and coMPANiKH i$ VI F 2—359) Windinch p I.ioi idator
CONTINT!NO IIVHINEMH -CoMPl.KTI.NO ("ONSTRI'ITION CONTRACT—
Priorities.

Where the liquidators of a construction company have been author
ized hv the court in winding-up proceedings to complete a construction 
contract for tin* benefit of the estate, and in the work of completion 
adopt th<i iirior contract between the company ami a sub-contractor 
for part of the work, the sub-contractor's contract price is to lie divided 
so as to collocate him for a dividend (where the claim is not privileged) 
as upon an ordinary claim in respect of the work done prior to the 

n. but the subsequent work will be ordered to lie paid for in 
lull

1914

Contestation in wimling-up proceedings.
K. G. Place, for npixdlniit.
Paul St. Germain, K.C. (.1. Hives Hall. K.C., counsel), for 

respondent.

Statement

The judgment of the Court was delivered by Cahkoll, .1., 
(translated):—The Garth Co. Ltd., respondent, claim from the

am*.).
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appellants, Hains et al., the liquidators of the Bishop ( 'oustruction 
Co. Ltd., the sum of $4,000.

The latter company was put into liquidation on September 
30, 1912. It carried on a construction business. The Garth 
Co. Ltd. carries on the business of contractors for plumbing and 
steam-fitting and does business in materials employed therein.

The Bishop Co. had undertaken the construction of a building 
known as “The Unity Building." The Garth Co. had obtained 
a sub-contract for the plumbing on September 5, 1912, the price 
agreed upon being $15,000, payable as the work proceeded.

The liquidators have been authorized by the judgment of 
the Superior Court to complete this work. On December 3, 
1912, the Garth Co. claimed $7,500 for work done. On December 
0, 1912, the liquidators forwarded to the Garth Co. a receipt for 
$4,000 for stock which that company had subscribed in the Bishop 
Construction Co. and a cheque for $3,500.

The Garth Co. returned these documents to the liquidators. 
The latter now pretend that the Garth Co., having subscribed for 
$4,000 stock in the Bishop Co., they have the right to offer the said 
sum of $4,000 due by the Garth Co. for the said subscription in 
compensation of any amount which may be due by them as 
liquidators for work done.

The judgment appealed from maintains the action of the 
Garth Co. and orders the liquidators to pay it $4,000 for work 
done, reserving to the parties their rights to which we shall refer 
later. The liquidators appeal from this judgment.

On June 14, 1912, G. A. Field, agent of the Industrial Se
curities Corporation (this latter being the agent of the Bishop 
Co. for the sale of its shares), wrote to J. R. Meadowcroft, manager 
of the Garth Co., as follows:—

With reference to our conversation this morning we will allow your 
company to pay for the stock in the Bishop Construction Co. in goods sold 
by your company up to the amount t hat you subscribe for. Hoping you will 
be in a position to take a large block of the stock, I am. Yours truly,

(•. A. Field.

On June, 27, 1912, Meadowcroft answered as follows:—
I hereby apply for forty shares of the c stock of Bishop Construc

tion Co. Ltd., of the par value of $11X1 each, and said amount of four thousand 
dollars to be taken in trade at current prices by the Bishop Construction

The Garth Company,
J. A. Garth. President.

As is seen, the offer of Field and the application of Garth arc 
not complete documents in themselves and cannot be the object 
of a contract which definitely binds the parties.

Field consents to take goods instead of cash, in payment for 
the stock ; he specifies neither the price at which the merchandise 
shall be paid, nor the number of shares which shall be allotted.

8
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In its application the Garth Co. says, in substance: I will 
pay for the shares in goods at the current market price and I de
sire that 40 shares be allotted to me.

At a meeting of shareholders held on May 20, 1012, the Bishop 
Co. had authorized the issue of (100 shares, and the president and 
vice-president were to take the necessary proceedings to issue and 
dispose thereof.

No response1 was made to the Garth Co. before September 7, 
and on that date the Bishop Construction Co. by the ministry of 
one Hollis, pretending to act as secretary-treasurer, wrote the 
following letter:

Gentlemen,— You ore hereby notified that, at a meeting of the directors 
of the Bishop Construction (*o. held on September 6, 1912, your subscript ion 
for forty shares of the capital stock of the company was accepted ami the 
shares allotted to you.

A certificate for the stock will be issued as soon as the same has been 
paid for, and in the meantime interim certificates will be issued for any pay
ments made on account.

This letter contains ti mis-statement. There had been no 
meeting of directors, for the excellent reason that there was no 
quorum. It was the vice-president who took it upon himself 
to address the letters of acceptance to the subscribers a short 
time before the company’s insolvency.

In my opinion the acceptance at this moment was illegal for 
two reasons: 1. Because this application was never submitted 
to the board of directors and the resolution of the board author
izing the president and vice-president to complete the formalities 
necessary for the issue of the shares and to dispose thereof, did not 
authorize the vice-president, on the eve of insolvency, to accept 
the application for shares made by the Garth Co.

The resolution authorized the Bishop Co. to issue shares at 
par, which implied that they were to be paid for in cash. The 
special conditions contained in the application of the Garth Co. 
to pay in goods at the current price required a regular acceptance 
by the board of directors, and the vice-president could not ac
cept these conditions without referring the same to his board.

Kven assuming that the application for shares and its accept
ance had been regular, can there be compensation between the 
amount due under the contract of September 5, ami tin- amount 
of these shares?

The contract of Septeml>er "> was not a consideration of the 
subscription for shares. The price of this contract was to be paid 
in cash. If the parties had intended to compensate these amounts, 
mention of that intention should have been made in the deed of 
September 5. It is true that the pretended acceptance is dated 
only September 7, but the liquidators assert in their factum that 
the1 acceptance results from the conduct of the Garth Co. during 
the months of July and August, on other terms that the Garth
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Co. had implicitly it was t>ound toward the Bishop
Co. It is impossible that the parties eould have had tin* ’ 
to compensate these two amounts.

After the issue of the order against the Bishop
Co. there was no further reason for the payment of further calls 
on shares, as is declared by the Court of first instance, unless the 
assets were found to be insufficient to pay the debts. In such a 
case the lirpiidators prepare a list of contributories under author
ity of the Court and until this list shall have l>ccn prepared and 
call made thereon, there can Ik* no ground for ion, as
no sums are due.

There remains one other question. The " -s say that,
in any event, the total amount of $4,000 should not be allowed the 
Garth Co. because they, as appears from the testimony of their 
manager, had an account for $1,814.37 for work done prior to the 
liquidation, and this amount constitutes an ordinary claim, of 
which the Garth Co. should receive only a pro rota payment and 
it is not a privileged claim.

The Garth Co. contend that the whole amount should be paid 
bi'cau- * the liquidators obtained the authorization of the Court 
to accept the work mentioned in tin* sub-contract and that they 
should pay the total price, which is indivisible. In order to justi
fy the reason of tin* plaintiffs, says the attorney for the Garth 
Co., it would have l>een necessary for the liquidators to have 
cancelled the contract of September 5, and thereafter make a new 
contract. I cannot accept this latter argument.

The ( ourt of first instance declares re was not sufficient
proof of the amount of work done before the liquidation, the archi
tect having made in his certificate no distinction on this subject, 
that the refusal of the liquidators to pay does not rest on this 
ground and. in any event, that the amount can be adjusted at 
the final settlement, and the rights of the parties are accordingly 
reserved. 1 believe that the proof is sufficient. The manager of 
the Garth ( *o. has produced the books of the company from which 
it appears that the amount due is $1,914.37, less $100, which does 
not apply to contract. The appellants accept these figures as 
correct, so that we see with certainty the amount paid out prior to 
the issue of the winding-up order.

The judgment, therefore, has wrongly condemned the liquida
tors to pay the sum of $4,000, as though this entire sum were due. 
We regard the |N*tition as a claim by the Garth Go. for $1,814.37, 
and we order the liquidators to collocate the company according to 
its rights on the dividend sheet.

For this reason the judgment is modified, the liquidators are 
ordered to pay $2,185.03 with costs against them in the Superior 
Court, and costs in their favour Indore this (’ourt, and as to the 
balance of $1,814.37, it will Ik* paid to the company according to 
its rights (under the dividend sheet).

Appeal allowed.
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WITSOE v. ARNOLD AND ANDERSON Ltd.
Alberta Supreme Court, Seott, ,1. February 27, 1914.

1. Automobile* (6 IIIC- .'KK)) -Responsibility of owner when car
UHEI> BY ANOTHER.

t'nder see. 35 of the Motor Vehicles Act, (eh. 0, Alt a. statutes 1911-12) 
the owner «if an automobile is liable in «lamages as well as the driver 
who is using the car with his tacit permission, for injuries sustained by 
a third party in consequence of the «Irivers negligence.

|Mattel v. (Ullies, 16 O.L.R. 55N; l i mil v. l)om. Auto Co., 21 0.1,.11. 
851, referred to; H. «V It. Co. v. Me.Lcoil, 7 D.L.R. 579, distinguished.)

2. Statutes (8 II <* 120)—Aborted statutes Settled interpretation
IN ANOTHER PROVINCE.

Where a provincial legislature enacts a provision taken from a statute 
of another province in which the statute has received a settled con
struction, ii will be presumed to have intendcil that such provision 
should be understood and applied in accordance with that construction.

(See to same effect 36 Cyc. 1154, and Ward v. Scrrell, 3 A.L.lt. 138.)

Action for (Innmgvs against the owner, and also the user of a 
motor ear for personal injuries sustained by the plaintiff.

Judgment was given for the plaintiff.
/. J. Me Anile, for plaintiff.
,/. L. Jamison, K.C., for defendants Cameron & Anderson. 
Stanley !.. Jones, for defendant Arnold.

Scott, J.: -This is an action for damages for personal injuries 
sustained by the plaintiff.

The defendant company was the owner of ti motor vehicle 
for which a certificate of registration for the year 1913 had been 
issued to it under the Motor Vehicles Act (eh. (i of 1911-12). 
On April 19 in that year the motor, which was then in possession 
of defendant Arnold, was standing facing south at the curb on the 
west side of the highway known as Tenth street in Calgary at a 
distance of about one hundred feet north of the intersection of 
that street with the highway known as Cameron avenue. Arnold 
started the motor and, from where it was standing, drove it di
agonally across Tenth street to the curb at the north-east corner 
of the intersection of the two highways. At that point the plain
tiff, who was riding a bicycle, and was coming northerly down the 
hills towards the intersection, collided with the motor and thereby 
sustained the injuries for which lit1 now seeks compensation.

When Arnold started the motor the plaintiff was on the east 
side of Tenth street about fifty feet south of the intersection of 
the two highways. When he saw the motor moving diagonally 
across that street he put on his brake and slackened speed, and, 
seeing that the motor would eventually block his way down the 
east side, he attempted to turn east into Cameron avenue in 
order to avoid it. In this attempt he came in contact with it.

If the plaintiff, upon seeing the motor crossing the street, had 
turned to the west side he doubtless would have avoided the
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collision, hut lie was in <louht as to the course Arnold intended to 
take, and it is not unreasonable that he should entertain that 
doubt. He may reasonably have thought that Arnold did not 
intend to cross entirely over to the east side of Tenth street, but 
was intending to go west on Cameron avenue, and was merely 
making a detour in order to avoid too sharp a turn, as at that point 
the angle between the two highways was less than a right angle.

The motor, when standing on the west side of Tenth street 
facing south, was on the proper side of the stmit. If Arnold, 
after starting it, had kept on that side of the street until he ap
proached the south side of Cameron avenue, as he should have 
done, and had then turned east thereon, the accident would not 
have happened, as the plaint iff would have passed that point 
before the im.ior reached the east side1 of Tenth street.

Under sub-sec. 2 of see. 8 of the Highways Act (ch. 5 of 1911 
12) which Act is by sec. 28 of the Motor Vehicles Act made ap
plicable to the latter Act, the plaintiff was entitled to the right of 
way on the east side of Tenth street where the collision occurred, 
and, as 1 hold that there was not contributory negligence on his 
part, I must hold that the injuries which lie sustained resulted 
from the negligence and improper conduct of defendant Arnold.

The defendant company carried on business in Calgary as 
real estate agents. The motor was kept by it for the purposes of 
that business. Arnold was in the employment of the company, 
but not for the driving or attending to the motor. The accident 
occurred on a Saturday afternoon, at which time the company’s 
office was closed, and Arnold was not then using the motor for 
the company or in connection with its business, but was using it 
for his own purposes alone. It was not unusual for him to so 
use it, and lie had the company’s tacit permission to do so.

1 think it is clear that, under the circumstances 1 have stated, 
the defendant company would not he liable to the plaintiff for 
the injuries he sustained were it not for see. 3f> of the Motor 
Vehicles Act, which is as follows:—

The owner of u motor vehicle for which a certificate of registration has 
been issued under the provisions of this Act shall be liable for any violation 
of any of the provisions thereof in connection with the operation of such 
motor vehicle.

In so far as the liability of the owner of a motor vehicle is 
concerned I fail to see any material distinction between this 
provision and see. 13 of the Ontario Motor Vehicles Act (ti Kdw. 
VII. ch. 46), amended by 2 Geo. V. ch. 48. K.S.O. 1914, ch. 
207. which is as follows:—

The owner of a motor vehicle for which a permit is issued under the pro
visions of this Act shall be held responsible for any violation of the Act, or 
of any regulation provided by the l.ieutenant-(lovcrnor-in-council.

The effect of the latter provision was considered by a Divisional 
Court in Mattel v. (allies (1908), 16 O.L.It. ûf>8, and it was there 
held that its effect is to render the owner liable for the driver’s
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negligence in all cases where the use of the vehicle is with the 
sanction or permission of the owner. That appears to be the 
settled construction in Ontario as that case has been followed in a 
number of later cases : see Smith v. lirenner (1008), 12 O.W.K. 9; 
Verrai v. Dorn. Auto Co. (1911), 24 O.L.lt. 551 ; and Hern stein v. 
Lynch (1913), 13 D.L.R. 134.

The effect of our sec. 35 was considered by my brother Stuart 
in If. <V It. Co. v. McLcoil, 7 D.L.R. 579, 22 W.L.R. 274. He 
there held, in effect, that that section does not enlarge or affect the 
civil liability of the owner under the common law, and that its 
effect is to he restricted to the question of the penal liability im
posed by the statute.

I cannot accept the view expressed by my brother Stuart 
as to the construction to be placed upon that provision. It 
must be construed as one affecting the liability of the owner, and, 
if it does not affect both his civil and penal liability, I would be 
inclined to hold that it affected the former. If it affected the 
latter the result would be that the owner in certain cases, by 
merely lending his motor vehicle to some of his friends, would 
render himself liable to a term of imprisonment. It appears to 
me that much stronger words than those used in the section would 
be necessary to create that effect.

In the United States it appears to be a well-settled rule that 
where a State Legislature enacts a provision taken from a statute 
of another State or country in which the language of the provision 
has received a settled construction, it is presumed to have in
tended that such provision should be understood and applied in 
accordance with that construction. See (ye. vol. 30, p. 1154, and 
Endlich, on Statutes, art. 371. That rule of construction appears 
to me to be a reasonable one, and I see no reason why it should not 
bi* applied in construing sec. 35. The corresponding section in 
the Ontario Act was settled by the Court there in Mallei v. (allies, 
10 O.L.R. 558; and Smith v. lirenner, 12 O.W.R. 9. some three 
years liefore its adoption here, and, not only see. 35. but many 
other sections of our Act appear to have been adopted from the 
Ontario Act.

There does not appear to be any such rule of construction in 
England, and it is doubtful whether any English statutory pro
vision there has been taken from a statute of another country. 
The nearest approach to such a rule there is that laid down in 
Cotternl v. Sweetman, 9 Jurist 951, to the effect that an Act of a 
colonial legislature where tin* English law prevails must In- 
go verned by the same rules of construction as prevail in England, 
and that English authorities upon an Act in /tari materia are 
authorities for the interpretation of tin* Colonial Act; see also 
Trimble v. Hill, 5 A.C. 342; City Hank v. Harrow, 5 A.C. 604; and 
Paradis v. The Queen, 1 Exch. (Can.) 191.

I give judgment for plaintiff against both defendants for $1,000 
with costs of suit.
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ONT. Re BILLINGS AND CANADIAN NORTHERN ONTARIO R CO.

S. ('. Ontario Suprrnir Court i \ppellatr hi vision ), Meredith. CM.O., Maelaren, 
1913 Magee, amt It oil gins, JJ.A. Deetniber 4. 1913.

1. Kviiiknck ( I XI—797)—Ah to valve or REAL property—Railway EX
PROPRIATION'.

Tliv price paid fur la mis contigimus to the land concerned in ex
propriation proceedings hy a railway company, although such price 
includeM damage* caused hy the operation of the railway alongside the 
property, is pro|w»rly rcgardeil in proof of the value of the expropriated 
property as is also the price mentioned in an option to purchase the

| Dodge v. The King. 38 Can. 8.(’.It. 149, applied.)
2. Damagkm (I III L2—252)—Ehtimatem ok valve in vox hem nation

PROCEEDING*—AUAITABII.ITY.
In ascertaining the i|uantuin of damages in expropriation proceed

ings, consideration must Is* given to the [Hissilile profitable uses the 
land might Is- put to or is available for us well as what it has lieen 
customarily used for. as a Heeling its present market value.

| Coni v. Mt tropolitan and Metropolitan IHstrirt It. Co.. 17 (J.lt.l). 
12. referml to. ]

3. Eminent humain i 1 III K2—171 )—Obhthittino access to hthekt.
Where a strip of land not a part of, hut adjoining, a public high 

way and usisl in conjunction therewith is expropriated hy a railway 
company, the landowner who has used the strip in conjunction with 
the highway as a means of access to his land is deprived of a valu 
able right for which lie must la- compensated, even though his user 
depends partly on the consent of a third party, apparently willing to 
grant it on terms dealing with future developments.

[Holt \. lias Light and Coke Co.. Lit. 7 <*.11. 728; O'Seil v. Harper. 
13 D.L.R, 949. 28 (1.1, It. 935; Ite Mgerseough and Lake A,Vo and 
\ ortliern It. Co.. II D.LIt. 458. 15 t ali. Hy. < as. 198. 4 O W N. 1249. 
referred to.|

I. Eminent humain i * III K 2—179» I tv constriction and operation
OK RAILROAD—DaMAOKH—ltllillT TO COMPENSATION.

The owner of pro|N»rty over which one railway has obtained a right 
of way is entitled to other and different damages from a second com
pany expropriating land alongside the firat, the property having al
ready adjusted itself to the first invasion.

5. Eminent domain ( I III E 2—173»—Noise, smoke and viiiramon— 
Right to reconek eor. in condemnation proceedings.

Where part- of a proprietor’s land is taken from him and the future 
use of the part so taken may «lamage the remainder, such damage may 
Ik* an injurious a Meeting of the proprietor's other la mis; so a railway- 
expropriating a narrow strip of land for trains to cross over is liable 
f««r tin* injurious affivting of the land a«lj«dning by reason of siimke, 
noise ami vibration occasioned by trains passing over such strip.

| Cote per Essex v. Loral Hoard for Avion. 14 A.C. 153 at 191 ; 
Horton v. Cohrgn Hag and Colirgn I'rhnn Couneil. (1908) I K.ll. 327; 
Hit \. Mount ford, | 19991 2 lx.lt 814 ; Canadian 1‘ueifie It. Co. \. 
tIonian, 8 Can. Hy. Cas. 53. refernsl to. |

statement AiM’KM. by II. It. Billings from an award of arbitrator* ap
pointed to fix the compensation to be paid by the Canadian 
Northern Ontario Railway Company to II. It. Hillings and 
Charles M. Hillings, of the township of Gloucester. in the county
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of Carleton, for certain lands taken by the company, pursuant to ONT. 
the Railway Act of Canada, R.S.C. 1906, cli. 97.

The appeal was allowed in part. 1I)13
R. I). Ounn, Junior Judge of the County Court of the -j-j7 

County of Carleton, J. A. Ritchie, County Crown Attorney of Billings 
the County of Carleton, and W. I). Hogg, K.C., were the arbi- and 
t rotors. The award was by two of the arbitrators. Judge tiunn \oÎJ^Êhn 
and Mr. Ritchie ; Mr. Hogg dissenting and declining to join in Ontaiuo 
the award.

It was recited in the award that the arbitrators bad taken statement 
upon themselves the burden of the reference, had viewed the 
lands and premises of the Hillings and the lands taken by 
the company, and had heard the evidence and the argu
ments of counsel : and the arbitrators awarded as follows : 
for lands of 11. R. Killings injuriously affected by the construc
tion and operation oi !he railway and all other damages the sum 
of $Hr>(); for the land taken, tin* property of II. K. and Charles 
M. Killings, the sum of $60: being a total sum of $910, “that 
shall be paid by the said railway company as and for all com
pensation for the land taken under and pursuant to the said 
expropriation notice, served and tiled in these proceedings, and 
more fully described therein, and for all damages sustained 
by reason of the exercise of such powers, together with the 
costs of and incidental to these expropriation proceedings, 
which shall be paid by the said company forthwith after the tax 
at ion thereof.”

The award was dated the ‘JHth December, 1912.
One of the arbitrators, Mr. Ritchie, made a memorandum of 

his reasons, as follows: —
Lot 16 in the Junction (ion- of the township of (iloucester 

was formerly the property of the late Charles Killings. The lot 
lies a comparatively short distance to the north of the main out
let from the city of Ottawa to the south - Killings bridge. It 
runs substantially from west to east, and fronts, at its westerly 
end. upon the River road, which runs towards the north from 
Killings bridge along the Rideau river, the boundary at this 
point of the city of Ottawa, and at no great distance from the 
river. The lot rises gradually from its front on this road 
towards the rear, the easterly portion of the lot attaining a 
height said to exceed that of any other land in the immediate 
vicinity of Ottawa. The view from the higher portion of tin- 
lot. embracing, as it does, practically the whole of the city and 
its environs, with the Laurentian hills as a background, is very 
attractive ; and the land, although heretofore and at present 
used as a farm, apart from that portion of it occupied by the late 
Mr. Killings as a residence, with the usual messuages, and 
now similarly occupied by the present owner, his son, the claim-

■■
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ant II. It. Hillings, is sni<l to lx* mid undoubtedly is well-situated 
lor suburban residential purposes.

lu 1852, a right of way over the front portion of the lot was 
acquired by tin* Prescott and By town Railway Company ; and, 
by the terms of the agreement between the then owner and the 
company, the former was to be entitled to a crossing for each 
Bill acres of these ami other lands of bis traversed by the rail
way. In the exercise of their rights under this agreement, the 
owner and his successors made use of a strip of land 15 feet 
in width, lying immediately to the north of the adjoining lot 
17 on the south, and extending from the land appurtenant to the 
residence down to the River road, as a means of egress to the 
outer world and of access therefrom, this lane crossing in its 
course the right of way above referred to. The right of tile 
Prescott and By town Railway Company were subsequently 
acquired by the St. Lawrence and Ottawa Railway Company 
and later by the Canadian Pacifie Railway Company, which 
last-mentioned company "now control and operate, but this only 
to a limited extent, the railway constructed upon the right of 
way.

In 1892, the owners of lot 17, having subdivided a portion of 
this lot, laid out a street or avenue, 25 feet in width, lying ad
jacent to the northerly boundary of the lot. and extending from 
the River road to the Canadian Pacific right of way and from 
the easterly limit of the said right of way to a point beyond the 
point at which the above-mentioned 15-foot strip is departed 
from in gaining access to the Billings residence. This street or 
avenue, called on the registered subdivision plan “Billings 
avenue,” was, according to the evidence of the claimant II. B. 
Billings, which 1 accept, first brought into actual use as a 
travelled way up to and over the Canadian Pacific right of way 
in 19112, and has ever since been so used, although the plan 
itself does not indicate that the owners assumed, when they laid 
out the street or avenue, that they would have the right to cross 
this right of way without the concurrence of the railway cora-

After the bringing into use of this street or way, the late Mr. 
Billings and his successor made use of it in conjunction, to 
some slight extent, with the 15-foot strip, there ' then no 
fence between the two. By this I mean, as shewn on the plan 
(exhibit 3), that the actual travelled way extends at some points 
from about a foot or two feet lx*yond the northerly side of 
Billings avenue upon the 15-foot strip, the strip being also used 
to some extent as a footway.

In UHlfi. Mr. Charles Billings died testate, leaving to one son, 
the claimant II. B. Billings, that portion of lot lfi lying to 
the east of the Canadian Pacific right of way, about 150 acres,

5
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with other lands, and to Ids other son. the claimant Charles M. 
Billings, that portion of the lot lying to the west of the said 
right of way, with other lands, and reserving lie- 10-foot strip 
ns a public highway, and by his will he also appointed his two 
sons his executors and made them his residuary devisees. The 
1.1-foot strip, apart from the testator's expression of intention in 
regard thereto, has never, as Middleton. •!., in Canadian 
Sorthun If.IV. Co. v. Ilillinu* (19l2i. .1 D.L.R. 4.1.1. :$ O.W.N. 
1504, 15(Hi, has liehl, been dedicated or otherwise transferred 
into a public highway. The residuary devisees now. in effect, 
hold this strip as tenants in common: and I accept, for the pur
pose of these pm... dings, his finding in this regard.

In 1910. the claimant II. B. Billings gave to one V. V. Rogers 
what purports to he an option to purchase all his (II. B. Bill
ings’s) interest in the 150 acres of lot lb owned by him, except 
some VI acres occupied by and surrounding his residence and 
its messuages, together with other lands, at a price of approxi 
inately $SbO per acre for the whole. This instrument, although 
spoken of as an option, by reason of its terms and of the fact 
that Mr. Rogers has met all his obligations thereunder, is. in 
effect, an agreement of sale.

Since the giving of this option, the Canadian Northern On
tario Railway Company have acquired from the claimant ('. 
M. Billings a right of way across his portion of lot lb lying 
immediately to the west of the Canadian Caeilic right of way. 
the width of this right of way being 90 feet, for the price of 
$1,425 per acre, which price includes all damages to the re
mainder of Mr. Billings's land.

The Canadian Northern Ontario Railway Company under
took to cross the 15-foot strip without recognising the ownership 
of the Messrs. Billings, which led to the action referred to above, 
but with which we are not further concerned.

On the 25th duly. 1912. this railway eompanv gave notice 
of their intention to expropriate that portion of the 15-foot 
strip. 90 feet by 15 feet in extent, which they had sought to 
enter upon, for the purpose of a right of way for their railway, 
offering therefor to the owners the sum of $bu, which they re
fused. lienee the creation of this Board and the submission of 
the dispute, as to the compensation to be paid, for the Board’s 
determination.

On behalf of the land-owners it was contended before us. 
not that tin- amount offered for the land actually taken was 
too small—or at least this was not seriously urged—but that: 
(1) as to the claimant II. B. Billings there is a severance, and. as 
the whole of the 150 acres owned by him has now a high value 
as residential property, and will be injuriously affected by the 
operation of the railway, be is entitled to substantial damages;

ONT.

IU13

Kk
Billings

NoHTHKItX
i In i utio 

It. Co.

Statement



Dominion Law Rkpokth. 115 D.L.R.

ONT

Ri
Billing*

North khn 
Ontario 

R. Co.

Ststenmnl

(2) that ah tin1 Canadian Pacific Railway ('ompany have the 
legal right to refuse to permit those using “Killings avenue" 
to cross their right of way if they did so. his sole means of 
access to this south-westerly corner of his land would he de
stroyed ; the two lozenge shaped pieces of land formed hv the 
crossing of the 15-foot strip by the Canadian Northern Ontario 
Railway and of the 25-foot Killings avenue by the Canadian 
Pacific Railway having the same relation to each other a.s two 
adjacent squares of the same colour have upon a chess-board ; 
and that substantial damage to the whole of the 150 acres must

On behalf of the railway company it was submitted: (l) 
that there is no severance ; (2) that, by reason of the existence of 
the above-mentioned option, the claimant II. K. Killings can no 
longer lie regarded as the owner of the property, and will him
self sutler no damage even if the land is injuriously affected; 
and (.'$) that, in any event, the construction and operation of 
the railway will not injuriously affect the property not taken 
by the company.

On behalf of the claimant II. K. Killings. Mr. Rogers, the 
option-holder, who is a successful real estate agent, gave evi
dence that the land before the crossing of the company's railway 
was worth $2.500 to $.‘1,000 an acre, but is not now worth more 
than $2.000 an acre. He valued the residence and the surround
ing acres at from $40,000 to $50,000. and estimated the dam
ages in relation to these 13 acres at $15,000. Mr. F. X. Lader- 
oute, another successful real estate agent, valued the land with
out the railway of the company at $3.500 an acre, and with it 
at from $2,700 to $2,800 an acre. Mr. W. .1. Best, another real 
estate agent, valued it at $2,500 an acre without the railway, 
and at $2.000 an acre with it. Mr. Charles Keefer, C.E., an 
owner of much property in the vicinity of Ottawa, valued the 
land at $2,000 an acre without the railway, and at $1.000 
an acre with it. The claimant II. K. Killings established that 
lie had sold 5 acres to the company at another point in the neigh
bourhood at $3,500 an acre.

On behalf of the railway company, Mr. S. .1. Davis, a real 
estate agent of thirty years’ experience, expressed the opinion 
that the land was in no way injured by the coming of the rail
way, nor would it lx* injured by its operation, owing to the prior 
existence of the Canadian Pacific Railway between the claim
ants’ land and the land taken by the railway company. Two 
real estate agents, Mr. Frederick Shaw and Mr. Horace T. Vau- 
liorne. who have had much experience in dealing with real 
estate in Montreal and Toronto, and with actual experience as to 
the effect, or lack of it, upon land of the character in question, 
from the point of view of its saleableness, or of the crossing of it
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by a railway, testified that the injurious affection, when it 
exists at all, only spreads a short distance from the railway, 
about 140 feet, or to the first tier of lots, in the ease of a sub 
division adjacent to the railway. These two witnesses appeared 
to be very intelligent young men. and gave their evidence in 
such a manner as to impress one both with their capacity and 
fairness.

Apart from the question whether the claimant II. IV Hillings 
is entitled to recover anything beyond the value of the land 
taken, which I shall deal with hereafter, I am impressed with 
the view, both from a survey of the land and the actual dealings 
with it and the land of the claimant Charles M. Hillings, and 
in spite of the large price which was obtained hv the claimant 
II. IV Hillings for the 5 acres above spoken of, that those who 
gave evidence on his behalf are too optimistic in placing the 
value of the whole 1 •’>( 1 acres which they have placed upon it. 
liy reason, however, of the conclusions to which 1 have come.
I do not consider it necessary to determine in my own mind 
the value of the whole land before the advent of the railway, 
or its present value.

In view of the fact of the ownership of the claimant II. IV 
Hillings of that portion of the 15-foot strip taken by the rail
way company and of the 150 acres in question and their relation 
to each other, and in spite of the fact that his title to these two 
parcels is not identical, and that they are not physically con
tiguous, I am of opinion that there has been a severance . Ilolt 
v. (Ja-s l/ifflit anil Coin Co. (1872). L.R. 7 Q.IV 728; Coiv/hr 
Essex v. Local Hoard for Acton (1889). 14 App. ('as. 153: and 
that the claimant II. IV Hillings is entitled to compensation for 
the injurious affection, if any, of his land due to the operation 
of the company's railway. Hut. as I am also of the view that 
such injurious affection, since it can relate only to those lands 
of his affected by the use of the railway upon the land which has 
been actually taken (Cowpcr Essex v. Jjocal Hoard for Acton). 
will necessarily In- less than the injurious affection due to the 
interference with his means of access to his lands. I prefer to 
deal with the question of compensation in relation to this latter 
aspect of tile case.

As mentioned above, it was contended by counsel on behalf 
of tin* claimant II. IV Hillings that, by the action of the Can 
ad inn Pacific Railway Company and the taking of that portion 
of the 15-foot strip by the railway company which is in ques
tion, lie might be deprived of all means of aecess to his property : 
hut to this contention I cannot give effect. The long acquiescence 
of the Canadian Pacific Railway Company in the user of Hillings 
avenue by the public across its right of way. and the faet that 
this company, many years since, filed a plan, approved by the

ONT

1013 
It i

Hll.IJNOS

XoimiKKN 
< Ktaiiio 

It. Co.

Miitemonl



Dominion Law Itmhits. 115 D.L.R.:r>4

ONT

s. c.
1013

Hk
Billinob

Canadian 
Nortiikrn 

< Intario 
It ' o

Stntvmvnt

tin*» Minister of Railways, shewing Billings avenue jus an open 
way across its railway, convinces me that this company should 
not prevent the public from using the avenue in question. 
Nevertheless, the fact is that for many years the claimant 11. B. 
Billings has used Billings avenue in conjunction with the 15-foot 
strip to the extent in regard to the latter of some 2 feet, us a 
means of access to his property ; and now, by the taking of that 
portion of the 15-foot strip lying to the west of the Canadian 
Pacific right of way, lie will be deprived of so much of this 
means of access jus lie has customarily used for a distance of 90 
feet or his means of access will be interfered with for this dis
tance. The consequence of this deprivation or interference must, 
as it appears to me, to some extent injuriously affect some of his 
land—the question is, what part of it? In my opinion, the por
tion injuriously affected is the l.‘J acres upon which the resi
dence stands.

These Id acres, I find, using the best judgment of which I 
a in capable in arriving at their value, to have been worth before 
the coining of the railway $17,000, and I am of the opinion that 
they have been injuriously affected by the taking of the portion 
of the 15-foot strip above referred to, or the interference with 
the means of access at this point, to the extent of five per cent, 
of their value, or $850. Various percentages of depreciation 
were ' to by witnesses on behalf of the claimant ; but,
having regard to the evidence of the witnesses for the railway 
company, whose experience in such matters seems to have been 
greater than that of the former, 1 have come to the conclusion 
that the percentages given are much too high. Moreover, in 
arriving at these percentages, the witnesses ~y had in
mind injurious affection arising from the operation of the rail
way in regard to > , vibration, noise, etc., as well as inter
ference with access; and, as I do not consider that these elements 
of smoke, vibration, and noise should be taken into consider
ation, in view of the small portion of the claimant’s land actu
ally taken, over which the railway will be and its
distance from the land which 1 find to be injuriously affected, 1 
consider that five per cent, is a fair estimate of the damage 
sustained. It is to be noted in this connection that the 15-foot 
strip in itself is a quite inadequate way to sene the whole 150 
acres, regarded as a possible residential property. As a matter 
of fact, along the whole extent of the property on its north 
side is a concession road, and the most safe commodious 
access to the property as a whole must necessarily be by way of 
this concession road.

T, therefore, find the claimants entitled to the following 
compensation.

1. To II. B. Billings and Charles M. Billings for the land 
taken, $fiO.

5446
7
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2. To II. B. Hillings for injurious affection of the 13 acres 
used in conjunction with his present residence and its messu
ages, $850.

In regard to the contention of counsel on behalf of the rail
way company that the claimant II. B. Hillings is not the owner 
of the land as I find that the land injuriously affected is eon 
filled to the 111 acres which is unquestionably the claimant's pro
perty, I deem it unnecessary for me to deal with this aspect of 
the ease.

The dissenting arbitrator, Mr. Ilogg, made a memorandum 
of his reasons, as follows :

The first question to he determined by the arbitrators is. 
whether the Canadian Northern Ontario Railway Company 
have in fact taken any portion of the claimants’ lands, be
cause upon the determination of that question will depend tin- 
nature and extent of the damage, if any. to he awarded. It is 
settled by the judgment of Middleton, -I., in tin- action of Can
adian Sorthcrn tt.W. Co. v. MIUiu/s, 5 D.L.R. 455, 3 O.W..Y 
1504, at p. 1501», that the 15-foot strip lying along the southerly 
side of lot Hi was and is owned by the claimants. I do not think 
we need go further than this judgment to conclude that II. B. 
Hillings is one of the owners of this pieces of lot Hi.

That being so, the evidence slu-ws that the Canadian 
Northern Ontario Railway Company have taken 90 feet of that 
15-foot strip over which the right of way of the company has 
been placed. This 15-foot strip of land is part of lot. Hi; and. as 
part of this strip has been taken, it follows that the nature of the 
damage, if any, suffered by the claimant II. B. Hillings, would 
embrace those mentioned in the fifth rule set out in MacMurchy 
& Denison’s Treatise on Canadian Railway Law. 2nd ed., pp. 
211. 212.

This rule is as follows : “Where any part of a land-owner's 
property is taken, the company must not only compensate him 
for the value of the land so taken and for the damage to the rest 
of his land which have been or may be injuriously affected by 
the construction of the railway, but they must also pay com
pensation for damages done or to be done to the remainder of 
the land by the operation of the railway, as well as, for instance, 
for possible depreciation in value owing to vibration, smoke, and 
noise from passing trains.”

This rule is amply supported by the authorities quoted by 
the authors: in addition to which authorities I might cite Var-
«Kf v Tki Queen 1887 . i Can Ex 0 R 191

U may be said that, because the 15-foot strip of lot HI is 
held and used as a right of way is separated from the 163 acres 
by the Canadian Pacific Railway, the taking of a portion of 
that 15-foot strip would not create a severance of the claimant’s
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land entitling him to damages tor injurious affection to the Hid 
acres of lot 16 or any part of it. This is a vase, however, where 
the land taken and the land injuriously affected are held by the 
same owner, so that the unity of ownership conduces to the ad
vantage of the property as one holding. The lands injuriously 
affected are held with the lands taken, and the claimant is en
titled to damages for injurious affection to the 163 acres which 
are held hy the claimants with the 15-foot right of way. See 
Cowpcr Essex v. Local Hoard for Acton, 14 App. ('as. 153; 
Holt v. Gas Lif/ht and Coin Co., L.R. 7 Q.B. 728.

The second question to be determined hy the arbitrators is, 
whether the crossing of the Canadian Northern Ontario Railway 
has produced a physical interference with any right, public or 
private, which the claimant H. B. Killings is by law entitled to 
make use of in connection with lot Hi. The 15-foot strip has 
been for many years and is now the exclusive right of access to 
and egress from the property of Mr. II. K. Killings. Killings 
avenue is a public way over which the claimants are entitled to 
pass in common with others. Both of these rights of way have 
been crossed by the Canadian Northern Ontario Railway, and 
an actual physical interference with them has been created by 
the construction of the railway, which would entitle the claim
ant to damages. See Metropolitan Hoard of Works v. McCarthy 
(1874). L.R. 7 H.L. 243; Duke of Huccleuch v. Metropolitan 
Hoard of Works ( 1868). L.R. 3 Kx. 306, 328; Hechtt v. Midland 
R.W. Co. (1867). L.R. 3 (\1\ 82. In the latter case the defin
ition of Thesiger, Q.C., was adopted as a correct statement of 
the law in this regard. That definition is ils follows: MWhere 
by the construction of works there is a physical interference 
with any right, public or private, which owners or occupiers of 
property are by law entitled to make use of, in connection with 
such property, and which right gives an additional market 
value to such property, apart from the uses to which any par
ticular owner or occupier might put it, there is a title to com
pensation, if, hy reaxon of such interference, the property, as 
a property, is lessened in value.” This definition is to be found 
in the case of Metropolitan Hoard of Works v. McCarthy, above 
cited, at p. 253.

There does not seem to be any doubt that in regard to the 
claimant’s rights of access and egress, the 163 acres of land or 
some part of it have been injuriously affected, and that dam
ages to some amount should be awarded to the claimant II. K. 
Billings. As to the damages and their amount, I propose to 
deal with them at a later stage.

The third question which should receive the consideration of 
the arbitrators is, to what extent the fact that another railway 
was already constructed on the ground in immediate proximity
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to tli<‘ railway placed there by the Canadian Northern Ontario 
Railway Company should a fleet the elaims of the owners of 
lot 16.

It may he presumed that when the Prescott and Ottawa Rail
way was constructed across lot 16. some fifty years ago. the then 
owners received payment for the land taken and for all damages 
arising from tin* crossing.

This railway is now tin* property of the Canadian Pacific 
Railway Company, and is said to he used as a siding or branch, 
there being no through trains; and in fact very little business 
is done upon it or likely from its position to be ever «lone upon 
it.

At the time of tin* expropriation by tin* Canadian Northern 
Ontario Railway Company, whatever injury had been suffered 
by lot 16 by reason of the Canadian Pacific line had long been 
an <*stnblish<»«l fact, and that injury, what«*v«*r it was. had been 
settled for.

We have, therefore, a pi«*ee of land with a railway of the 
kind mentioned upon it. having a certain value under tlu*se 
conditions. We should treat the qimstion upon the basis of the 
land as it actually existed ait the «late of the present expropri
ation. Under these circumstances, the Canadian Northern On
tario Railway Company have eonstrneteil a railway iiutnmli 
ately alongside of the Canadian Pacific ; the railway of tin* Can
adian Northern Ontario Railway Company, it is said, is part of 
tin* through line of the Canadian Northern Railway Company, 
upon which passenger and freight trains will be passing and 
repassing at frequent intervals, and it is said it will be a double 
track line. This will ctvate a new and entirely different eomli 
tion of things in regard to the adjoining properties from that 
which existed before the construction of the Canadian Northern 
Ontario Railway. Beanies taking a piee«* of the claimant's land, 
tin* building of the railway will ereute, and has in fact created, 
a new obstruction and interference with the rights of the claim
ant II. It. Hillings in respect to both the private and public 
rights of way leading to his part of lot 16; and this lot, or some 
part of it, has been injuriously affected from both of these 
causes.

1 have not found any case which appli«*s to the particular 
evidence in this case in this regard. General principles must 
apply. The rule applicable where one railway exists must apply 
to each subsequent railway which may be built across a man's 
property. Each individual expropriation must rest upon its 
own merits. I would say that if the Grand Trunk Railway 
Company should at some future time lay out a line and build 
a railway either immediately west of the Canadian Northern 
Ontario Railway or immediately east of the Canadian Pacific
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Railway, the owners ol* lot 16 would again have the right to 
claim damages for any injurious affection which might he 
caused by such work. It may he argued that, because another 
railway is laid alongside of the first railway, compensation 
should not he exacted a second time; hut I do not agree with the 
suggestion. The damages caused by these railways are, in my 
opinion, entirely independent of each other. If it can he shewn 
that a second railway or a third railway, by its construction and 
operation, affects injuriously the land on either side of it, I 
think, upon general principles, that there can he no doubt that 
the owners of the adjoining properties must from time to time, 
as the railways are built and their land is thus affected, he en
titled to ask for and obtain damages.

The next question to he considered is the option given by 
Mr. II. It. Billings to Mr. V. V. Rogers for 150 acres of lot 16.

It must be plain that the option per sc cannot in any way 
affect the question whether land has been taken or land has been 
injuriously affected by the construction of the Canadian North 
ern Ontario Railway at the place in question. The option, at 
most, is merely a personal offer by Mr. II. B. Billings to Mr. 
Rogers to sell, amongst other lands, 150 acres of lot. 16 for 
$150,000, Mr. Billings retaining out of this Rid acres his house 
and 13 acres. The option does not vest any legal title to the 
land in Mr. Rogers. It only gives him the equitable right, upon 
signifying his intention to exercise the option and paying the 
amount mentioned therein, to call for a deed of the land 
described in the option. The actual legal title remains in Mr. 
II. B. Billings, and he remains the owner of the land. As such 
owner, he is entitled to prefer and maintain a claim in respect 
to that land. Cnder the option, Mr. Rogers could not prefer 
and maintain a claim for damages to this land, because lie is not 
the owner of it, under see. 171 of the Railway Act of Canada, 
ami has no legal title to it whatever. Mr. Billings does not. in 
my opinion, stand in the position of a trustee for Mr. Rogers of 
the land mentioned in the option. I do not think the ease of lit 
.limits liny /«MV. Co. and Worrell (1905), 6 Ü.W.R. 473, applies 
to this case. The relation between them is that of an intending 
purchaser and intending vendor, with the right on the pur
chaser's part to exercise the option, and a consequent right of 
action for specific performance, and the right on the vendor's 
part to forfeit the money paid in the event of default on tin- 
part of the purchaser. The question which the arbitrators have 
to decide is. whether the land, no matter who may be the owner, 
has been injuriously affected, and any question which may arise 
upon the option is one to he settled between Mr. Billings and 
Mr. Rogers.

The next question for consideration is, what is the value of
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tin- laml taken and the lands said to he injuriously a fleeted ? In 
regard to the small piece of land of lot 16 actually taken by the 
railway company, being 15 feet wide by about 90 feet long, I 
think it would not be fair to value this piece of land upon the 
valuation of the land generally at a price per acre. This piece 
of land has a special value and importance, and it is carved 
out of the other land. There is no evidence with reference to 
it excepting that the Canadian Northern Ontario Railway Com
pany have actually tendered $60 for it. I should be inclined to 
allow $100 for this strip of land.

In regard to the value of the 163 acres, the property of Mr 
II. II. Killings, the evidence given by the several witnesses called 
by the claimant varies, as is usual in these eases, very consider
ably. and they do not. in my opinion, afford an entirely safe 
basis to found an award upon. The evidence gives from $2.000 
to $3.500 as the value per acre of this 163 acres prior to the Can
adian Northern Ontario Railway being placed there, and from 
$1.000 to $2.000 per acre since the railway was constructed. On 
this evidence, it would he impossible to say what this land is 
really worth. There was evidence, however, that Mr. Charles M. 
Billings was paid the sum of $1,425 per acre for the land actu
ally taken off his part of lot 16 as a right of way for the Can
adian Northern Ontario Railway. It is said that this sum covers 
not only the value of the land but the damages suffered. There 
is no evidence to shew what part of this sum represented land 
and what part represented damage. I would feel inclined to 
say, upon this evidence, that the fair average value of the 163 
acres would be in the neighbourhood of $1.200 an acre prior to 
the Canadian Northern Ontario Railway being constructed.

The next question is. to what extent this land has been in
jured by the building of the Canadian Northern Ontario Rail
way. The interference with the right to access affects about 
25 acres, and the severance and operation of the railway about 
25 more—in all about 50; so that I would apply the damages to 
about 50 acres of lot 16. The claimant's evidence in respect to 
the measure of damage, as on the value of the land, is varied and 
divergent. Mr. C. (). Woods says that the railway lessens the value 
of the land by about 25 to 30 per cent. Mr. Charles II. Keefer 
places the injury to the land at about 40 per cent. Mr. V. V. 
Rogers also states that the land is injured to the extent of 40 per 
cent. Mr. F. X. Lath-route places the depreciation at about 30 
per cent. And Mr. W. .1. Best says that the land, as it stood be
fore the Canadian Northern Ontario Railway was constructed, 
was worth $2.500 an acre, and that he would value the land after 
the Canadian Northern Ontario Railway was placed there at 
$2,000, which amounts to 20 per cent, of a depreciation in the 
value of the land. They have all spoken of the land as a superior
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building site, and we should treat it as such. No doubt, when 
Mr. Rogers secured this option, the basis of the price was that 
of a residential site. The evidence of these witnesses, while, no 
doubt, given most conscientiously and to the best of their abil
ity,. is more or less guess-work. It is difficult for any man 
to state what the future may bring forth in regard to this 
property. Our duty. I take it, is to award not only the dam
ages which may be occasioned at the present time, but we 
should consider all reasonable possibilities which may arise in 
regard to this land ; in other words, it is our duty to deter
mine once and for all the damages which may be suffered by 
the land. See Todd v. Metropolitan District It. TV. Co. 
(1871). 1!) W.R. 720; Stelliting v. Metropolitan Board of Works 
(1870), L.R. (i Q.B. 37.

The witnesses called on behalf of the railway company 
thought that the land was not seriously affected by the cross
ing of the railway, but that it might be to some extent injured 
by the operation of the railway. What that injury was, either 
in a fixed amount or in a percentage of damage, these witnesses 
did not state.

The arbitrators had the advantage of viewing the premises 
and noting the exact position of the land, the situation of 
the railway crossing, and the right of way over wihch the 
railway crosses, leading to the land. There is no doubt that 
the land is one of the very finest residential building sites 
in the immediate neighbourhood of Ottawa.

Taking a fair view of the whole of the evidence on both 
sides, together with the knowledge acquired by the visit to the 
ground. I would say that the 25 acres on the south side of lot 
16, embracing tin- 13 acres retained as a homestead by Mr. H. 
It. Billings, would be very seriously affected by reason of the 
interference with the right of way. To the extent of the 25 
acres on that side of lot 16. the right of way is the natural 
and proper means of reaching it, and in regard to the 25 
acres I would be inclined to say that damages to the extent of 
25 per cent, of the value of $1,200 per acre would be fair com
pensation, which would amount to $6,500.

The other 23 acres of this lot number 16 would be affected 
injuriously by the operation of the railway along its western 
side; and, in regard to that, 1 would allow 15 per cent., 
amounting to $4,500, or in all for damages $11,000, to which 
must be added $100 for the land actually taken.

1 would, therefore, award to the claimant the sum of 
$11,100 as the fair compensation for the land taken and in
jurious affection of his other lands.

/. F. IhUmuth, K.C., and D. J. McDougal, for the appel
lant:—The majority of the arbitrators assessed the damages
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on altogether too slim 11 n basis. Interference with access is not 
the only (lainage done liy tin* taking of tin* 1.1-foot strip. Any 
possible use to which that strip could he profitably put by the 
appellani should be considered and compensated for: Browne 
& Allan on Compensation. 2nd vd.. p. 125; Ford v. Metro
politan and Metropolitan District I{.\Y. Companies f 188b). 17 
Q.B.l). 12: Canadian Sort turn HAY. Co. v. Hillings. 5 D.L.R. 
455. 3 O.W.N. 1504; Cripps on Compensation, 5th ed.. p. 141 : 
Township of Pembroke v. Canada Central B.W. Co. 1882 . 3 
O.R. 503: Canadian Pacific HAY. Co. v. Guthrit (1901), 31 S.C. 
It. 155. It is not certain on the evidence that Billings avenue is 
a public highway; and tile possibility of its lieing closed later by 
the Canadian Pacific Railway Company should In- considered: 
Rt Gibson ami City of Toronto 1913 . 28 O.L.R. 20; In /•- 
Caranayh and Canada Atlantic HAY. Co. (1907). 14 O.L.R. 523; 
Holt v. Gas Light and Coke Co., L.R. 7 Q.B. 728. The arbitrn- 
tors should have allowed for damage to the 150 acres of 
land, separate from the 13 acres for which they did allow 
damage, a great portion of this land being in exactly the same 
position in regard to damages as the 13 acres. The arbitra
tors acted rightly in not going into the question of title as 
between Rogers and the appellant: Great Northern and City 
HAY. Co. v. Tillett, [19021 1 K.B. 874. The arbitrators should 
have allowed damages for noise, smoke, and vibration caused 
by the operation of the railway : Cowper Essex v. Local Hoard 
for Acton, 14 App. Cas. 153 ; Glover v. North Staffordshire 
HAY. Co. (1851), 16 Q.B. 912.

E. />. Armour, K.C., and A. J. Reid, K.C., for the railway 
company, the «:—The award should be reduced by
$850. As to the 15-foot strip, it was always used as part of 
the whole parcel until the death of the appellant's father in 
1906. I'nder his will, the heirs-at-law or the residuary devisees 
hold the strip in trust for a highway. If they had carried 
out the testator’s intention to dedicate a highway, the appel
lant would not be damaged by being cut out through losing 
the right of way. So they are creating a damage for them
selves : He Trent Valley Canal (1886), 11 O.R. 687. The sell
ing value of the land has not been reduced, and compensation 
must be based on injury to the land, not on inconvenience to the 
owner : Powell v. Toronto Hamilton and Buffalo HAY. Co., 
(1898L 25 A.It. 209. The respondents say that they only got 
severed land, not severed by them, but by the testator, and 
so the award should be reduced. If damage from vibration, 
smoke, and noise can be considered at all. it must be con
fined to the 15-foot strip.

Hillmuth, in reply:—There is no gift here impressed with 
a trust. The provision in the will is either a dedication, or
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it is nothing. But tin* judgment in Canadian Sortlurn /V.IV. 
Co. v. HiUitujs (supra) says that it is not a dedication: and 
that point is res judicata.

December 4. The judgment of the Court was delivered by 
HoiHiiNs, J.A. :—The facts arc very fairly stated in the written 
opinions of the arbitrators.

The evidence of value given on behalf of the respondents 
was not brought within the rule laid down in lie National Trust 
Co. and Canadian Cacijit li. Co. (1913), 1"> D.L.R. 320. 29 0.1.. 
R. 4(i2.

Tin- comparison made by Shaw of Montreal ip. 217 is to 
an unidentified location on the Island of Montreal. That by 
Vanhorne, of Toronto, while definite as to its position in To
ronto (p. 238), lacks any value on account of the total absence 
of comparison as to the pressure of population, the conditions 
of tin- locality, and the method of treatment that will be re
quired to cross the Canadian Pacific Railway track and 150 feet 
more (p. 240), purchased alongside by the Canadian Northern 
Ontario Railway Company, and its effect on the adjacent land. 
In short, no foundation of similarity is made except that two rail
ways. side by side, exist in these places. Davis, of Ottawa, 
gives as an illustration a property known as Ilurdinan's farm, 
the second farm from the Billings property. But this is not 
otherwise identified, nor is any evidence given of similarity of 
conditions or location. This detracts greatly, in my opinion, 
from the value of the evidence of these witnesses, which is not 
helped by statements that crossing four lines of railway would 
not increase the danger (Davis, p. 235), and that the coming 
of tin- second railway track creates no damage to the property 
from severance, that being attributable to the first track, 
which was laid in 18Ô4 (Shaw. p. 229: Davis, p. 239; Vanhorne. 
p. 238). 1 do not find that Vanhorne gave evidence that the
injurious affection spread only a short distance from tile rail
way. Shaw did so state, but that opinion is his alone.

The appellant's witnesses base their views chiefly on a com
parison of the property in question with that owned by the 
Keefers at Roekcliffc, which is said by two witnesses to be 
similar in many respects, but without the disadvantage of the 
railway track. The evidence of the other export witnesses upon 
the same side is opinion evidence only, consisting of deductions 
drawn, as is the case with Shaw and Vanhorne. from their 
observation and experience as real estate operators. The 
value to be given to this class of evidence, or its want of value, 
is dealt with by Mr. Justice Sodgewick in William Hamilton 
Manufacturing Co. v. Victoria Lumber and Manufacturing Co. 
(189(i), 2(5 S.O.R 96, 108; and in lie Tvcit and Canadian 
Northern /.MV. Co. (1912), 25 W.L.R. 188.
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It is trm- that Rogers, who goes into the matter in detail, 0WT
lias an option upon the property ; and, while not perhaps s ,•
legally interested—because, if he carries out his option by pay* ibm
ing the full price, it is not to his advantage to decry the pro- -----
perty—yet it was urged that he was biassed, in that he may 
intend afterwards to make a claim to have the damages ap- and 
plied on his purchase-money. With that possible intention the x^hthk'iin 
arbitrators and Ibis Court have nothing to do. But it is a * Ontario 
comment which b is open to the respondents to make in deal- R- ( °- 
mg with the weight to be given to his evidence, while at the Hodgim. j.a. 
same time his direct interest has not been established.

The price paid by the respondents to C. M. Killings of 
.+1.42.") per acre for lands contiguous to the Canadian Pacific 
Railway, while that price includes damages caused by the 
operation of the respondents’ railway alongside his property, 
cannot be disregarded, and is a direct piece of evidence as to 
value. The sale or option to Rogers also comes directly within 
the decision of Dodgi v. Tin King 11906), .'18 S.C.R. 149, as in
dicating the market value. This was in 1910, and was at the 
rate of about $860 per acre. The appellant, 11. K. Killings, 
sold 5 acres in the neighbourhood to the respondents for $3,500 
per acre. The valuations placed upon the property before the 
coming of the railway extend from $2,000 to $3,500 per acre, 
and after from $1,000 to $2,800, or a difference of from $700 to 
$1,000 per acre. The arbitrators who agree in making tin- 
award. in their written opinion, speak of the property as very 
attractive and undoubtedly well situated for suburban resi
dential purposes.

They have, however, determined the ease as if the interfer
ence with access were the only element of damage proved, 
and have c that to the 13 acres upon which stands the
Killings homestead. They have refused compensation for injury 
caused by smoke, vibration, and noise. It is quite true, as the 
two arbitrators say, that the 15-foot strip in itself is a quite 
inadequate way to serve the whole 163 acres regarded as a 
possible residential property. Any encroachment upon it 
would, therefore, be a very serious matter; and what the re
spondents have done is to take a section of it, where their 
railway comes; so that, if the appellant had to depend upon it 
for ingress or egress, that way is barred.

1 am unable to understand why this taking deprives the 
appellant only “of so much of this means of access as he has 
customarily used for a distance of 90 feet” (i.r., only about 
2 feet in width), and why this deprivation, limited to the 
customary use, is alone given effect to and only attributed to 
the homestead property of 13 acres, and not extended to the 
lands lying between it and the railway and extending to the 
north thereof, which are much closer to this means of access.
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The whole 15 feet lms been taken ; and whatever use 
it could be put to. or was available for. and not only that which 
was customarily used in connection with the homestead, should 
be paid for.

If the appellant had never used it, but had farmed the 150 
acres, seeking an outlet by the north for his produce to some 
customer or way station, that would, it seems to me. form no 
answer to the proposition that access by this strip was most 
useful to this property when put on the market, as being a more 
direct way to the city of Ottawa. It gave an additional market 
value to the whole property, or the part served by it. See 
per Rowen, L.J., in Ford v. Metropolitan and Metropolitan Dis
trict R.W. Companies, 17 Q.B.D. 12, at p. 28.

It cannot be finally determined upon the evidence given 
whether Billings avenue is or is not a public highway, it is so 
treated by Mr. Justice Middleton in Canadian Xorthern R.W. 
('<>. v. Billings, 5 D.L.R. 455, 3 O.W.N. 1504, ;it |>. 1506; but I do 
not understand him to have adjudicated upon that point. Ilis 
finding is. that the 15-foot strip is not a part of it. and that find
ing would be just as effective in the case tried before him if in 
fact Hillings avenue was a private road. But there is a strong 
probability that that avenue cannot be closed by the Canadian 
Pacific; and that probability was properly taken into consider
ation by the arbitrators. See Re Gibson and City of Toronto, 
11 D.L.R. 529, 28 D.L.R. 20. But equally so should the possi
bility that it might be closed be a factor in their consideration 
of the appellant’s claim for damages.

But they have dealt with it, not as a matter of probability 
or possibility, but upon the basis that it must forever remain 
open ; a view which deprives the appellant of something he 
is entitled to urge in his favour. See In re Cavanagh and 
Canada Atlantic R.W. Co., 14 D.L.R. 523. at p. 530. per Rid- 
d. II. .1

But, even if it be a public highway, its use cannot be as 
advantageous as if the strip in question were added to it 
and used with it; and the expropriation of the 15 feet, in my 
judgment, deprives the appellant of a valuable right, even 
though its complete enpoyment depends partly upon the con
sent of C. M. Billings. He apparently is willing to give that 
consent, on terms dealing with future developments. See Tlolt 
v. Gas Light and Coke Co., L.R. 7 Q.B 728.

The right to compensation for interference with access or 
its being rendered less convenient or more dangerous is dis
cussed in the cases referred to by my brother Clutc in O'Neil v. 
Harper (1913), 13 D.L.R. (>49, 28 D.L.R. 635, and also dealt 
with by my brother Middleton in Re Myerscaugh and Like Eric
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and Xorthcni li. Co. 1913). 11 D.L.R. 458, 15 Can. Ry. Cas. ONT. 
168, 4 O.W.N. 1249. “

I ugrvv with Mr. 11ogg that the coining of the first railway | <U3
created a situation upon which the advent of the Second rail- ----
way operated. That * was one only affected by a single it,iViNtjs
railway, described us practically a mere siding, and not coin- and 
parable to that created by the advent and operation of the main < anadian 
line of a great through railway. The locality had adjusted itself ^ *”qBN
to the consequences of the first invasion; and the owner of ----
the property is entitled to other and different damages in the ••‘xWim.J.A. 
present arbitration.

I think that the case should be dealt with upon the footing 
that the interference with access affects not only the 13 acres • 
upon which the Billings homestead stands, but a portion of the 
neighbouring lands as well. The extent to which this injurious 
affection may reach is in dispute ; but. I think, the dissenting 
arbitrator, Mr. Hogg, has not unfairly stated the area affected 
as 25 instead of 13 acres.

The value of this 25 acres is taken by him at $1,200 per acre; 
and, while upon the whole of the evidence I think a larger sum 
might have been allowed, I do not think that it would be right 
to increase it beyond that figure, in view of the price paid by 
the respondents to ('. M. Billings for the land, and damages 
caused by the operation of the railway, and of the option price.
The value put by the two arbitrators upon the Billings 13 acres 
is $17,000 or about $1,375 per acre; but I have no means of 
knowing whether that includes the value of the buildings as 
well.

The percentage of depreciation is more difficult. If the 
view of the majority of the arbitrators is, for tin* reasons I have 
given, too low, the percentage adopted by Mr. TTogg is not, 1 
think, too high, considering the fact that In* deems only a com
paratively portion of the 163 acres to be affected. I
am the more inclined to this view because I can find no evi
dence, but rather the contrary, that there is any road upon the 
north portion of the property which is not subject to the same 
disadvantage as is caused by the railway on the southern 
boundary ( Rogers, p. 114). The concession road on the north, 
spoken of by the majority of the arbitrators, is not open. (See 
Keefer's evidence, p. 90; Rogers, p. 114).

With regard to the compensation claimed for injurious affec
tion by reason of smoke, noise, and vibration, it is clear, that 
allowance should be made for these drawbacks so far as they 
depreciate the value of the lands in question. The reason given 
for not doing so is “in view of the portion of the claim
ant’s land actually taken, over which the railway will be oper-
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This is obviously founded upon tin- idea that tin- actual 
user by the railway company is eontim-d to crossing the 15-foot 
strip, an operation which would occupy only a minute or so. 
If so, these damages would he very small. But I doubt whether 
the premises are correct. The user of the 15-foot strip is con
tinued while any part of the train is passing over it; so that, 
from the time the engine enters upon the strip until the last 
ear leaves it, the railway is being operated upon and using 
the lands taken, lienee, 1 do not see why the noise and vibra
tion and smoke occasioned by the hauling of a long train 
across this strip should not be an element in the injurious affec
tion of the remaining lands, though the vibration is not 
attributable wholly to the part of the train then on the strip 
and though the engine emitting smoke has passed beyond it

The principle as expressed in ('owper Essex v. Local Board 
for Acton, 14 App. ('as. 153. at p. 161. by Lord Halsbury, is, 
that “where part of a proprietor's land is taken from him. and 
tin- future use of the may damage the remainder
of the proprietor's land, then such damage may be an injurious 
affecting of the proprietor's other lands.”

In the ease of Horton v. Col try n Bay and Colwyn
Crban Council, |1908J 1 K.B. 327, the pipes laid in tin- plain
tiff's land served to convey the sewage to the pumping station. 
It was there pointed out that mere user did not in itself 
cause any damage to the lands taken, although the laying of 
the pipes did, nor did it injuriously affect his other lauds. The 
damage was caused by the erection and user upon other lands 
of the pumping station and reservoir.

Vhillimore, J., in Bex v. Mount ford, [1906 ] 2 K.B. 814, ex
presses the opinion, though not necessary to the decision, that 
the words “mischief being caused hy what is done on the 
land taken” are not to be pressed too literally; and that, if a 
portion of an owner’s land is taken for a railway, the owner 
could recover damages for smoke and noise arising in the process 
of shunting, though the land taken from him carried only a 
plain line of rails and the sidings were fifty yards away.

It is not necessary to go so far. But it is fair to conclude 
that the noise, smoke, and vibration arising from a user reach
ing Is-yond but including a user of tin- land taken, is within tile 
expression “the anticipated legal use of work to be constructed” 
(or operated) “upon the land which has been taken:” per 
Lord Watson in the Cowper Essex ease, at p. 166. In the case 
of Canadian Pacific A*. IV. Co. v. Cordon (1908), 8 Can. By. 
Cas. 53, my brother ('lute has decided that damages may he had

83
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for tin* noise, vibration, and smoke arising from the* traffic 
passing over flic land taken, lint not for the depreciation from 
the traffic when not passing over the land so taken. This 
last expression is not, I think, so limited as to exclude damage 
arising in this case, as I view it, though it is in direct conflict 
with the suggestion of Mr. Justice Phillimore just quoted.

For these reasons, I think that the compensation with regard 
to smoke, noise, and vibration should he allowed as affecting 
that part of the lands which lie in reasonable proximity to the 
railway while any part of the train is passing over the strip 
in question.

The arbitrators have properly declined to go into the ques
tion of title as between the appellant and Rogers: Great 
Northern and City /.MV. Co. v. Tillrtt, fl!Mh2| 1 K.B. 874 Nor 
is this Court bound to pronounce upon the effect, of the will of 
Charles Billings, dealing with the 15-foot strip, nor the 
position of his sons with regard thereto. The railway com
pany’s notice of expropriation deals with the 15-foot strip 
as private property, and it is in fact res judicata as between 
these parties by the judgment of Mr. Justice Middleton.

All the arbitrators are men of eminence in their profession, 
and have exceptional means of knowing the locality and envir
onment of the lands here in question; and their respective 
views have been so expressed as to be of great value in dealing 
with this ca.sc. In revising to some extent the decision of the 
majority, so far as they have, in the view I have taken, omitted to 
allow for some elements of damage, it is not unreasonable to 
regard the opinion of the third arbitrator, who does give weight 
to these considerations, as the limit to which any variation 
should go—although I think a larger amount would not, upon 
the evidence, be unreasonable. 1 would, therefore, adopt his 
figures as to damage for interference with access. But I do 
not think that, while damage from noise, vibration, and smoke 
can be allowed for, it can be treated as affecting the whole 25 
acres lying to the east of the Canadian Pacific Railway. All 
that can be given is the damage occasioned by the operation 
of the railway, in the sense I have indicated, over the strip in 
question. So far as 1 can measure that, only about half the 
amount of acreage allowed by Mr. Hogg would bo affected. 
Apart from that. I would adopt his view of the percentage of 
damage on this head.

In the result, the award should be amended by striking out 
the amount given for injurious affection to the 18 acres and by 
inserting in place thereof the amount of $8,810, made up as 
follows :—
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Injurious affection, having regard to interference
with access to 25 acres .................................. $6,500

Injurious affection to 12IX» acres in proximity to
railway as stated, 15 per cent, on $15,000... 2,250

$8,750
To these amounts the sum awarded for land taken

should be added .............................................. 60

Making the total .................................... $8,810
The respondents should pay the costs of the appeal.

Appeal allowed in part.

Re EDMONTON, DUNVEGAN and B C. R. CO.

Alberta Supreme Court, Heck. J. January 31, 1014.
PARTIES I ft 111—120)—i.NTEBVKXTIOX—EXPROPRIATION PROCEEDINGS—

Interest acquired pendente lite.
A person having an unregistered interest in land in Alberta within 

the knowledge of n railway company at the time of the service of the 
"notice to treat" in expropriation proceedings and registering hie 
interest after such proceedings have been commenced must be treated 
as a purchaser pendente lite because of the provisions of the Land 
Titles Act (Alta.) ltlOti. ch. 24. but may Is* allowed to intervene and 
be added as a party in the arbitration proceedings.

[Handera v. BdmoMon, Dun vegan and B.C. H. Co., 14 D.L.R. 88. 
referred to.)

2. Eminent domain ( 1II A—83)—Railway expropriation — Separate
TITLES AND OFFERS TO TREAT.

XX here titles are distinct, each separate owner is entitled as of 
right to have a separate offer of compensation made to him by the 
railway company expropriating the land for railway purposes.

statement Application in expropriation proceedings to amend or vary 
certain orders of the Court so far as they related to the lands 
of the plaintiff who was not a party to the proceedings.

An order was made making him a party with directions.
8. W. Field, for Railway Co.
E. H. Edwards, for applicant.

b.'VJ. Beck, J. :—This is an application by William E. Sanders 
for an order setting aside or amending so much of the order of 
Scott, J., of June 28, 1912 (for possession), of the order of 
Beck, J., of July 16, 1912 (fixing the amount to he paid into 
Court), and of the order of Walsh, J., of August 5, 1912 (ap
pointing arbitrators and adding certain parties—other than 
the registered owner (Auvé)—who claimed to be interested but 
not including the applicant .Sanders), so far as relates to cer
tain portions of the land comprised in the proceedings under
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the Railway Act commenced by notice to treat served on Auvv 
for which Sanders obtained transfers from Auvé for one parcel 
on January 22, 1912, registered July 8. 1912, and for the other 
parcel on September 28, 1912, and registered in July. 1913.

In a ease lately decided by the Court en bane by the present 
plaintiff against the above-named company (Sanders v. The 
Edmonton, Dunvetjan and H.C. It. Co., 14 D.L.R. 88. the Court 
held that the warrant of possession issued by Scott, J., Was an 
answer to the plaintiff's action for trespass; that applications 
to a Judge in proceedings commenced by notice to treat, look
ing towards arbitration for the purpose of fixing compensa
tion were proceedings in Court and consequently an order for 
possession was valid until set aside. That was the unanimous 
decision of a Court on which four Judges only sat, of whom 
I was not one. The Court was equally divided in opinion upon 
the question whether the company was bound to serve the 
notice of application for a warrant of possession any one but tin- 
registered owner. I accept the opinions of Stuart and Sim
mons, JJ.. that, the matter being one in Court, the Judge can 
and ought to require evidence as to all parties interested in 
the land, and to require that they be served.

Furthermore, I am of opinion that, generally speaking, upon 
a person who became interested in the lain! before the com
mencement of proceedings by service of the notice to treat 
learning of the proceedings, lie has a right ex debit o just ilia 
to intervene; though it would be otherwise with one acquiring 
an interest pendente lite.

The position of a person who has acquired an interest ant* 
litem, but has registered the instrument of title only pendente 
lite, would, of course, apart from such statutory provisions as 
the Land Titles Act. not be held to have acquired his interest 
merely pendente lite.

In 21 Am. & Eng. Ency. of Law, 2nd cd , tit. “Notice of 
pendency and lis pendens,” pp. (150-2, it is said:—

In the absence of statutory provisions to the contrary, one who has 
acquired an interest in land undvr an instrument executed and delivered 
hut not recorded prior to the lis pendens of an action or suit involving 
the property is not Itoiiml by the judgment or decree unless made a party, 
at least where the instrument is placed of record, during the pendency 
of the suit . . . Under these recording acts which declare conveyances 
invalid against all persons except the parties thereto and persons having 
notice thereof, unless recorded, and not merely against subsequent 
bohA foie pnreha-ers or incumbrancers, one who takes hut does not re
cord a conveyance prior to the lis pcndnis is a pendente lite purchaser.

Our Land Titles Act (C. 24 of 1906), is, I think, n record
ing Act of that description : see e.tj., sees. 44, 135, 136.

Nevertheless, the question in connection with the exer-
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vise of compulsory powers of expropriation must depend upon 
the particular provisions of the statute under which they are 
exercised. The question is one which relates to lands which 
may he taken “without the consent of the owner” (The Rail- 
way .X« t. R.8.C. 1906, ch. >7. tecs. 177. 176, 179, etc).

Section 2 (interpretation) says:—
In this Act . . . unless the context otherwise require*.—

(18). “Owner” when, under the provisions of this Act . . . any 
notice is required to lx» given to the owner of any lands, or when any net 
is authorized or required to lie done with the consent of the owner, means 
any person, who, under the provisions of thi* Aet ... i* enabled In 
sell ami convey the lands to the company.

Section 183 says:—
All tenants in tail or for life, g nr in dr substitution. guardian-., cura 

tors, executors, administrators, trustees and all persons whomsoever—as 
well for ami on Ixdiulf of themselves their heirs and successors, as on 
liehalf «if those whom they represent, whether infant*, issue unlmrn, lunatic*, 
idiots, femct-coveri or other persona—sidzed, poft*e**ed of «ir interested in 
any lands, may contract an«l sell and convey to the company all or any 
part thereof.

See. 184 (1) says:—
When such |ier*oiis have no right in law (i.e., “in accordance with tin- 

law of the Province," sub-sec. 2) to sell or convey the rights of property 
in the sai«l land, they may obtain from a dodge, after «lue notice to the 
person* intrretted, the right to sell the *ai«l land.

Section 191 snvs that :—
After, etc., application may Is- made to the ownert of lamls, or to 

pirnoHM enipo>rerrd to convey lamls <ir interested in lands, which may Is* 
taken, etc., and thereu|Hin such agm-ments ami contract* as se«*m expedi 
ent to Iwth pa tiet may be made, etc.

2. In case of «lisagn-cment lietwi-en the partiet or any of them, all que* 
tions which aris« lietweeii them shall In* settled a# hereinafter provide»!: —

Section 193 says:—-
The notice served up«m the party shall contain, etc.

From these sections 1 interpret the “party” who is the 
party opposite to the railway company in arbitration proceed
ings to lie the person or persons indicated by see. 191, namely, 
“the owners,” or the “persons empowered to convey” or the 
persons “interested in” the lands.

IIow these words an* to he interpreted is I think best deter
mined by considering some .suppositious though probable eases; 
premising what it is most important to observe, however, that 
the word “owners” must here be taken in its ordinary sense 
inasmuch as its interpreted sense is expressed by the words 
“persons empowered to convey.”
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Suppose there is a registered owner who is also the sole 
beneficial owner free from encumbrance, yet if he is an in
fant, lunatic or idiot, the company must deal with his guardian 
or curator ; that is in such a case the company may not deal 
with the admitted owner but must deal with the person "em
powered to convey.

Again suppose there he a tenant for life, the company may 
of course deal both with the tenant for life and the re
versioner as being together the "owners” but it may also so far 
directly disregard the reversioner as to deal with the tenant 
for life only; but then, the tenant for life having “no right in 
law to sell or convey” cannot do so without the authority of a 
,lodge to be obtained “after due notice to the parties inter
ested,” namely, the reversioner.

Again, suppose the registered owner is a bare trustee for 
another, there can be no doubt that the company could buy the 
beneficial interest of the other and then call upon the regis
tered owner to convey the legal estate; but could the company, 
knowing the registered owner to he a bare trustee, deal solely 
with him because he was the "owner” and also "a person em
powered to convey” ignoring the cestui qiu trust, 
knowing him to be a person interested in the land ?

Again, suppose the abstract of title discloses that a caveat 
is filed that the caveator claims that lie is entitled
to the absolute and beneficial title to the land as against the 
registered owner, can the company disregard this and serve only 
the registered owner ? If a mortgage appears on the abstract 
the mortgagee is a person interested, ('an lie be disregarded ?

Section IH.'t was without doubt passed in the interest of 
railway companies, but, in my opinion, not in any sense to enable 
them to disregard the interests of the persons beneficially in
terested. but to enable persons representing beneficial interests 
to deal with the property in a way in which hut for an enabling 
statute thep could not do by reason of limitations or restrictions 
statutory or contractual attaching to their office or relationship. 
For instance, a guardian, generally speaking, must shew that a 
sale is in the interest of the infant lunatic or idiot before the 
Court will authorize him to sell; a trustee may be restricted by 
the terms of the trust from selling except for certain purposes 
or under certain conditions; an executor or administrator may 
have reached a position in the course of administrator when an 
obligation has arisen to convey the lands in specie to the bene
ficiaries. The object of the section it seems to me was to em
power persons standing in a representative position to do what 
they otherwise could not lawfully do and to protect them in so
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ALTA. doing against liability to those whom they represent as is 
s_ ç> declared by see. 186, sub-see. 2. which says :—
1014 ‘ 'i«* person su conveying is hereby relieved from liability for what he

dues bv virtue of or in purHiiatiee of thi* Act.
Rk

Kdmoxton, These same words, “the owner of the lands or the persons 
AN|l empowered to convey the lands or interested in the lands’* 

R. c. occur again in see. 218 which provides for ten days’ notice to be
It. Co. given to such persons of an application for a warrant of pos-
fta-k, j, session. I think the meaning to be attributed to these words 

in section 191 must be identical with their meaning in sec
tion 218.

In both sections I think the meaning is not that the company 
may treat the words the “owners or the persons empowered to 
convey or interested in” the land as giving them an absolute 
and unrestricted choice of serving only one of these three classes 
of persons, but that if they wish to avail themselves of this 
p#nnissin clause authorizing service they must serve the owners 
or the persons empowered to convey or the persons interested 
according to the circumstances of the ease o-—that is to use an 
equivalent and usual expression—“ax the cuk nay be.” which, 
under some circumstances, may result in the being obliged to 
select one rather than either of the other two, e.g., the person 
empowered to convey and not the owner, in the ease of infants, 
lunatics and idiots or to serve persons falling under each of two 
or three of the class<*s, /.//., the registered “owner” and, as a 
person interested in the land, a caveator claiming title to the 
whole or part of the land or a mortgagee.

I gather from the reasons for judgment given by Walsh, 
J.. the trial Judge in Sanders v. Tin E. I). »(• H.C. If. Co., that 
he is in accord with this interpretation of the provisions of 
the Railway Act. It seems to me to Is* in accord also with the 
opinions of Stuart and Simmons. JJ. \ Sanders v. Edmonton, 
V. d fi.r. If. Co., 14 D.L.R. 88|.

Then we must come back to the question of the effect of non
registration in view of the provisions of the Land Titles Act.
I think I must deal with this question on the basis that, at the 
time of the service of the notice to treat, the company had 
notice of Sanders’ unregistered interest. The date of the service 
of the notice to treat does not appear, but the company's plans 
were filed only on May J. 1912, so that the service must have 
been effected after that date. Mr. Edwards, in his affidavit on 
which this application is based, says :—

Roth of the hu id pa reel* of land were purchased and paid for by the 
su id William K. Sander* (a* I am informed by him and believe to lie the 
fact and a* wa* shewn by him at the trial of the said action), in the 
year ION.
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Evidence was given at the trial by the plaintiff Sanders 
that one Galbraith had on behalf of the company offered him 
$100 for each quarter acre lot. This was referred to in a letter 
written to the company's solicitors quite lately and an
exhibit to Mr. Edwards’ affidavit. In reference to this his affi
davit further states:—

III nr ulmiit the month of Ko|>t»*mlM*r, 11111. ... I wrote a letter 
to Mr. (ialhraith. right of way agent of the defendant company demand
ing payment on In-luilf of the muiiI William K. Sanders for his lots in ac
cordance with tin- agreement made hv him to pay *loo for each ipiarter 
acre touched by the railway company but received no answer from him.

No affidavit was put in by way of answer to Mr. Edwards' 
affidavit. On this evidence the y i»dly had notice
before the service of the notice to treat, of Sanders being in
terested in the land.

In view of the provisions of our Land Titles Act I suppose 
that, notwithstanding this notice, in the absence of fraud, which, 
of course, is not shewn, the company is entitled, strictly speak
ing. to disregard unregistered interests although a Judge ought, 
in my opinion, to insist upon an affidavit with regard to know
ledge on the part of the company of any such interests and re
quire the parties interested to be served with notice of any ap
plication made to him.

I think I must accept the law as laid down in the passage 
from *21 Am. & Eng. Encyc.. already quoted, as being a correct 
statement of the law in this province, and, therefore, hold that 
Sanders must he treated as acquiring his interest pvndniti lit*. 
Though being only in this position I think he has a right to in
tervene—a right in fairness; to which the Court ought to give 
effect, if not a right vs débita just it in. (See generally, as to 
intervention of persons, not parties, cases cited Annual Practice 
1914. p. 212: and the eases noted under the rules relating to 
“Change of parties.") Therefore. I think I am I to make 
an order to add Sanders as a party to the arbitration proceed
ings.

The grave and difficult question is. what mon* can I do? I 
think that, although strictly speaking, the company, in view of 
the provisions of the Land Titles Act were entitled, in the ab
sence of fraud which is not proved, to disregard the plaintiff's 
unregistered interest when serving the notice to treat, though 
a Judge should not permit them to do so in connection with 
any application before him. yet the position of the applicant on 
this application is very much strengthened hy the fact of such 
notice.

Walsh. J., by his order of August 1912. added certain 
parties whose claims were not disclosed by the register. The 
company ought then, at least, to have disclosed the interest of
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thr present applicant, and even thongli their omission to do so 
was by accident or mistake their default should not prejudice 
him.

In view of these circumstances I think that, by the order 
adding Sanders to the proceei I can. as I now do. direct 
that the company shall make a separate offer to Sanders of an 
amount by way of compensation and damages in respect of the 
portions of the land for which he has a separate and distinct 
registered title, which they are proposing to take from him. and 
that the arbitrators shall in their award find the amount to which 
Sanders is entitled in respect thereof, and that the question 
v\ r Sanders shall he entitled to receive or to pay eosts 
shall depend upon whether the amount of compensation so found 
is more or less than the amount of the company’s offer made in 
pursuance of my order.

Where titles are distiuet, each separate owner is entitled as 
of right to have a separate offer made to him. I think I can 
put *rs now into this fair position. I should not Is* sur
prised that, if the company accepts this order ami carries it 
out, an arbitration is avoided with any of the parties.

In making this order I am not. in my view of it interfering 
in any way with any order prey y made, hut am merely 
adding a party entitled to be added and making such further 
order as his addition under the circumstances necessitates or 
justifies. I think the costs of this application t abide tin1 
result between Sanders and the company of the arbitration.

Orth r m cordini/lfi.
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' is -’77 38 0 L R iSO, affirmed 370
Tucker v. Linger, 21 Ch. I). 18, distinguished . 100
Turgeon v. St. Charles. 7 D.L.R. 445, 22 Que. K.H. 58, reversed . 298 
I'hlenburgh v. Prince Albert Lumber Co., 9 D.L.R. 039, applied. 173 
Union Fire Insurance Co., Re, 14 O.R. 018, 10 A.R. (Ont.) ICI,

17 ( '.in sc li 366, applied 686
Wakelin v. London and S.W.R. Co., 12 A.C. 41, applied 134
Walker v. Canadian Northern R. Co., 11 D.L.R. 303, reversed. IIS 
Walmsley v. Griffith, 13 Can. S.C.R. 434, applied. 803
Warner v. Couchman, 81 L.J.K.B. 45, distinguished 500
Warner v. Simon-Kaye Syndicate. 27 N.8.R. 340, followed 40
Waterloo (Town) v. City of Berlin, 7 D.L.R. 241. distinguished . . 87 
Waterloo (Town) v. City of Berlin, 12 D.L.R. 390, distinguished.. 87 
\\ hitmore \ < PReill). (1606) 2 Ir. K B 867, followed 606
Williams v. Box. 12 D.L.R. 90, reversed 261. 202
Williams v. Williams, L.R. 2 Ch. 294. followed 590, 597
Winkfield, The, |BN)2| I». 42 ^proved 755
Worn! v. McAlpine, 1 A.R. (Ont.) 234, followed 518

CAVKAT-
See Land Titles.

CERTIORARI
Controverting the return -Summary conviction—l"se of evidence in

prior case 612

CHEQUES—
Authority to certify—Manager of branch bank- Private interest 375 

CHURCHE8-
See Charities and Churches; Rei.iuiovs Societies.

COMPANIES—
See Corporations and Companies.

CONDITIONAL HALE—
See Sale.

CONFLICT OF LAWS—
Torts—Personal injuries —Injuries sustained in sister province—I,cx

fori 84

CONSTITUTIONAL LAW—
Corporations and companies—Federal charter—Provincial license. 332 
Direct and indirect taxation. 283
Equal protection and privileges -Dentistry—Requirements as to 

practice—Discrimination .............................................. 230

6
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< '< >NSTITlJTIONAL LAW—continued.
Insolvency—Voluntary liquidation of provincial company- Act of 

bankruptcy 634
Insurance companies—Insurance Act (Can.) 1910. 251
Sea fisheries—Federal and provincial powers ...... 308
Taxes, direct and indirect—Limitation of provincial powers— 

Liability for succession duty placed on party not a beneficiary 
—Succession Duty Act. HHMi (Que.). 283

CONTEMPT—
Procedure—Affidavit*—Service on respondent. 501
Refusal to answer on examination—Service of formal order 900

CONTI M ANCE AND ADJOVRXMEXT-
For cross-examination—When refusal justified . 232
Order postponing trial . 307

CONTRACTS—
Building construction—Second contract for additional work by same 

contractor—Delay in completion—Penalty clause. 513
Construction contracts—Indemnity of employer from liability for 

contractor's negligence—What within—Negligence of em
ployer's servants — MR

For building—Arbitration clause— Effect on sub-contractor 182
Particular phrases Import of “fully equipped"—Automobile sale

Statute of Frauds—Contracts as to realty 254
Statute of Frauds—Family agreement Oral contract as to lands 596

CON TIM NERTED ELECTIONS
See Elections.

CONVERSION—
Of shares of company stock—Measure of com|iensutinn 437

COPYRIGHT—Notice of copyright in books—Statutory form 209

CORPORATIONS AND COMPANIES
Building and loan associations—Partly paid shares 78
Directorate—Reduction of its membership, how effected 193
Disposition of property generally Voluntary liquidator Official

liquidator 680
Incase of company's undertaking—Validity 249
I.iquidators— Removal from office 772
Misrepresentation in pros|»ectus—Probable earnings 275
Officers—Director resigning to take contract with company— 

Fiduciary relation 241
Officers' meetings -('hanging number of directorate . 193
Power to acquire stock in other companies. 146
Provincial charters—Extra-territorial operations 333
Provincial licenses for Federal companies 332
Purchase of “assets and liabilities" of other company—Paying its

liabilities 846
Railway directors—Rebate agreement with era 400
Reorganisation—Sale of undertaking—Taking shares in proposed 

new company. 146
8
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CORPORATIONS AND COMPANIES—ronlinuet/.
Sale of shares—Reliance on misrepresentations— Purchaser's prior 

statement. 275
Share certificate—Fraudulent or illegal issue. <>95
Stock -Conditions to subscription Sale, effect. M)3
Stock Transfer, when complete—Allotment—Partial payment 193
Stock allotted to he paid for in trade 911
Subscript ions Receipt of copy of pros|M-etus as condition precedent

Alberts <Companies let 800
Voluntary winding-up—Alberta Powers and rights of liquidator

Distribution of assets 502
Winding-up Incorporation under provincial law -Bringing under 

Dominion Winding-up Act. 034
Winding-up—Liquidator continuing business con

struction contract—Priorities. 911
Winding-up—Settling contributories—Irregularity in stock 

subscription *90
Winding-up—Time for ap|>cul from winding-up order 461
Winding-up— Voluntary proceedings under Provincial Act Bring

ing under Dominion Act 035
Winding-up order—Appointment of liquidator *96
V order—Waiver of notice.. *96

COSTS—
Adopted legislation from another province Following decisions 915 
Construction of Quebec Civil Code—French decisions under Code

Napoleon. *55
Discretion in giving or refusing - Awarding against successful 

party—Untrue and uncalled for issues 508
Jurisdiction—Declaratory judgments. 842
Jurisdiction -Inferior Courts 679
Jurisdiction of—Municipal matters—Taxation 433
On np|>cnl -To privy council When chargeable against unsuccess

ful ap|>ellant 262
Out of fund—Priorities—Fund of varying amount -Successive at

taching orders 909
Relation to other departments of government Dominion railway 

commission—Forfeiture of railway franchise—Power of Court S7

CRIMINAL LAW—
Concurrent proceedings, how restrained Priority Police com

missioner 1*4
Formal charge—Speedy trial -Amendment of charge 168
Former jeopardy—Different counts 613
Former jeopardy—Prior discharge on habeas corpus 330
Keeping bawdy house—Police commissioner—Jurisdiction—Pro- 

eedure 184
Preliminary examination—Opportunity of accused to make formal 

statement .. 651
Prior conviction made without jurisdiction <179
Res judicata in criminal matters— Prior conviction 664
S|>eeiul statutory cases of heft and receiving Punishment on 

summary conviction 674
Sufficiency of warranty of commitment—Costs of conveying to gaol 572

95

460^
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VRIMIXAL LAW—continued.
Summary trial—Extending jurisdiction of city and town magistrates 826 
Summary trial—Powers of twe justices Theft under $10— Part of 

larger theft. 664
Summary trial by Court Trial by consent Failure to inform pri

soner as to right mode of trial FITeet 214
Various offences founded on one act Autrefois convict 044

CROSSINGS
See Railways.

DA.MACKS
Contract to convey laid Deficiency 703
Kstimatesof value in condemnation procce Adaptability 918
For death of employee Workmen's Com|H‘iisation Act (Sask.)

Assessment 173
Measure of compensât ion— Breach of contract to purchase lands 158 
Measure >f ensation- -Death—Claim by parent Remote

l>encfits. 084
Measure of eom|M'nsat ion- Wrongful sale of shares by broker 138
On rescinding sale of land for fraud Promised equivalent of 

prior income. 750
Parent's claim under fatal accidents law Lord Campbell's Act <189 
Sale of fruit Damages for less of profit on breach of warranty 294

DKATH
Damages under Lord Campbell's Act—( >rdcring part iculars 010
Damages under Lord Campbell's Act— Parent's claim.. 084. 089
Defence—Contributory negligence of beneficiary 084
Negligence causing death—Circumstantial evidence. 290
Right of action for causing Pecuniary injury sufficient to sustain—

Lord Campbell's Act 00
Workmen's Com|M*nsation Act (Sask.)—Assessment of damages 173

DKKDS
.Security for debt—When construed as a mortgage 582
What property passes -Riparian rights on non-navigable and non- 

(loatable river 855

DKNTISTS—
Right to practise Admission to dental college Requirements of 

council—Validity. 236

IMPORTATION—
Kxelusion from Canada of British subjects of Oriental origin 191
Immigration law—Fixed sum of money to be possessed by immigrant 

at time of entry 189
Immigration restrictions Asiatics from British territory-

Asiatic “origin” or Asiatic “race". 189
Jurisdiction—Order to shew ground of exclusion 189

IMPOSITIONS—
Kxamination for discovery—Limitation issues pleaded 267

DKSCKXT AND DISTRIBUTION
Right to inherit Bv adopted child—Adoption decree under foreign

law 122

5
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DISCOVERY AND INSPECTION—
Interrogatories ami dispositions—Examination of opposite party

before trial—Scope of............................. 267
Will contest—Examination before trial of executor.....................267

DISMISSAL AND DISCONTINUANCE—
Involuntary—Want of prosecution after new trial ordered—Unreason

able delay. MB

DISORDERLY IIOI SE
Jurisdiction of police commissioner—Summary trial. 484

DIVORCE AND SEPARATION—
(•rounds for............................................................................. 842
Jurisdiction—Annulment of marriage 842
Legal cruelty—Alimony action.......................................................... 892

ELECTIONS—
Contest—Regularity of election petition—Dominion Controverted

Election.......................................................................................... 151
Notice of petition against....................................................... 831
Result—Returning candidate—Failure of deputy returning officer 

to comply with law—Neglect to enter vote in poll book 48

ELECTRICITY—
Municipal liability—Defective pole—Shock 426

ELECTRIC RAILWAYS—
See Street Railways.

EMINENT DOMAIN—
By construction and operation of railroad— Damages— Right to

compensation................................................................................ 918
Expropriation—Interest on award—Railway Act (Can.)..........  320
Expropriation—Proving values on sales in neighbourhood.. 320
Noise, smoke and vibration - Right to recover for, in condemnation

proceedings.......................................................................................918
Railway expropriation—Interest acquired pendente lite 938
Railway expropriation—Separate titles and offers to treat 938
Railway right of way—Expropriation under New Brunswick Statute- 

Abandonment of user—Reverting of title—Trepass—Continu
ous damage 295

Obstructing access to street.................................................................. 918

EMPLOYER’S LIABILITY—
See Master and Servant.

ESTOPPEL—
As to agency... 905
By conduct—Change of position...................................... 695
By deed—Conveyance of dower to executor—Compelling account 

of secret profits 475
By laches—Married woman—Delay in bringing action—Husband

receiving money from wife to invest............... 100
By laches, silence or acquiescence—Municipality—Waiver of right 

to assert forfeiture of franchise 87
Equitable estoppel—Conduct—As to real property.. 125
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ESTOPPEL—continued.
Equitable or in puis—Inconsistency of claims in judic ial proceeding. 158 
Forbearance —Sale of shares Delay in asserting misrepresentation. 275 
Ratification and acquiescence—Endorsement of note in another's

name.......................................................................... 152

EVIDENCE—
As to value of real property—Railway expropriation. VIS
Bank hook of accused—Admissibility 792
Burden of proof Representations by |>erBon in fiduciary Capacity- 

Benefit personally acquired. 241
Burden of proof Statutory speed limit for trains—Exceptions. 874
Burden of proof as to agency......  ..................................... 905
Contracts—Sale by manufacturer Burden of proof. 521
Corroboration—Child's testimony taken without oath 550
Corroboration—Indecent assault—Time of complaint Eliciting 

statement by questioning child 550
Insurance cases—Stocktaking record Admissibility 832
Jurisdiction of inferior Court—Onus of proof 079
Liquor laws—Finding liquor in boarding house—Statutory pre

sumption ......................................................   737
Parol—Written agreements—Custom or usage—“Fully equipped"—

Admissibility..........................   34
Parol and extrinsic evidence concerning writings—Parol and 

collateral agreements—Warranty 31
Parol evidence as to testator's intention—"Surrounding circum

stances''—Admissibility of testator's declaration 206
Parol or extrinsic evidence concerning writings Prior and collateral

agreements..................................................... 353
Presumptions and burden of proof—To shew receipt by husband of

wife’s income was mere loan—Interest......    101
Relevancy and materiality—Expropriation proceedings—Value- 

Sale of undivided interest in property expropriated. ... 320
Suggestive facts—Criminal case—Connected criminal act.. 792
To overcome writing—Partnership agreement. 770

EXAMINATION FOR DISCOVERY 
See Dihcovkky and Inspection.

EXCHANGES—
By-laws—Against member associating himself with company that

violates rules of exchange—Validity—Discrimination 359
By-laws—Against member associating himself with company that 

violates rules of exchange— Validity — F!x post facto effect of
existing contract of employment   300

By-laws—Against member associating himself with company that 
violates rules of exchange—Who within—Manager—Public 
policy . . 880

EXKCVTION-
Period of limitation for levy on land 574
Sheriff’s rights on interpleader__  92

EXECUTORS AND ADMINISTRATORS—
Accounting—Secret profits—Sale of land—Purchaser for benefit of 

executor............................. 476
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KXKt TT<HIS AM) ADM1NI8TRATORH—continual.
Accounting of executor—Failure to account for secret profit 479
Distribution—Debts and obligations—Directions. ‘-NMi
Liability of executor—Secret profits 475
Renunciation—Appoint ment of co-executor by Court -Que. C.C. 924 11

EXPLOSIONS AND EXPLOSIVES—
Loss by explosions—Unlicensed person in charge of blasting 4H7

FALSIFICATION
Of employer's books—Criminal liability 199

FIRE INSURANCE 
See Insurance.

FISHERIES -
Federal and provincial powers—Sea fisheries.........  308
Federal and provincial |w»wers—1Tidal waters 308

FIXTURES—
What are—Wagon scales on wharf 117

FORFEITURE -
Of deposit given to guarantee acceptance of lease ISO

FRAUD AND DECEIT—
Criminal liability- Failure of servant to enter transaction on books 

of employer with intent to defraud 199
Damages on rescinding sale of land for fraud—Promised equivalent

of prior income........................................................ .. 750
Misrepresentation as to being of age—Conveyance of I anil. .. 514
Sale of shares -Misrepresentations as to probable earnings of 

company ............... 275

FR A UDV LENT C< >N X EYA NCE8—
Consideration 807
Transactions between relatives—Family arrangement—Use of firm

money by partner 73

GARNISHMENT—
Distribution of fund pari passu—Creditors' Relief Act (Alta.).. 909
Fund of varying amount—Rank amount—Successive attaching 

orders—Priorities . . 909

GIFT—
By wife to husband—Wife’s separate estate 100

GUARANTY
Indemnity of employer from liability for contractor's negligence— 

Constructiim contracts ..118

HABEASCORPUS-
Effect of discharge other than on the merits as to conviction—

Former jeopardy................................. 330
Jurisdiction of co-ordinate Judges of same Court 545
Proceeding* for custody of child—Evidence, how taken . 844
Proceedings for custody of child—Order of Juvenile Court— Certio

rari in aid   845
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HABEAS COR 1*1 '8—continued.
Scope of writ—Summary trial—Failure to inform prisoner as to 

mode of trial—Effect—Trial de novo. 214
Validity of order-in-council Deportation under immigration laws— 

Asiatics from British territory. 18V

HIGHWAYS—
Changing grade of street —Subway —Damages to landowner 429
Establishment—Expenditure of public money 634
l'sc other than for passage—Private purposes of adjoining occupant. 353 
Work necessarily dangerous—Independent contractor with munici

pality. 781

HOSPITALS—
Liability for negligence- Medical superintendent Wrong diagnosis. 050

HUSBAND AND WIFE
Action by husband—Aliénât ion of affections Enticing away 733
Alimony action—Legal cruelty 892
Annulment of marriage—Quebec law 498
Married Women's Protection Act (Man.)—Right of appeal 578
Separate estate—Trust of corpus in husband’s possession—Gift 100

IMMIGRATION
Orders-in-counciI as to immigration of Asiatics 189, 191

INC*)MPETENT PERSONS
Testamentary capacity—Monomania. 558

INDEPENDENT CONTRACTORS 
See Master and Servant.

INDICTMENT, INFORMATION AND COMPLAINT
Amendment—Requisites—Attaching new count to formal charge—

Validity 168
Grand jury—Number requisite to true bill—Omission to instruct 778
Joinder of counts or persons—Husband and wife 485
Quashing—Joinder of persons—Want of jurisdiction against one 485 
Separate convictions on joint information—Sufficiency 485
Speedy trials charge—Substituting new count not covered by pre

liminary enquiry 168
Sufficiency of allegations—Fraud—Omission of word “material" 

from charge against servant for omitting items from employer's 
books. 169

Sufficiency to support conviction 485

INFANTS—
Action—Appointment of guardian ad litem 773
Misrepresentation as to being of age—Conveyance of land. 514
Parent’s right of custody—Rights of father—Inability to furnish 

suitable home—Welfare of child 218
Right of parent to custody of child—Welfare of child 844
Suit by next friend—Adding at trial 747

INJUNCTION
Anticipated injury—Nuisance 515
Injury to real property—Right of landlord to restrain tenant- 

injury to reversion ................................................. 100
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INJUNCTION—continued.
Publication of confidential information—Implied contract under 

which historical data obtained. *09
Ultra vires contract of corporation. 249

INSURANCE—
Fire—Statutory conditions—Variai ion—Reduction of I ime for bring

ing action—Reasonableness. ...................................... 832
Fire insurance—Conditions—Value............................. 405
Interest in proceeds of life insurance—Children— To whom pay

able—(iuardian—Ontario Insurance Act 838
Power to require Federal license—Insurance Act (Can.) 1906-

Constitutional law.........  251
Previous fires—Concealment—Materiality to the risk—Continu

ance of old risk.................................................... 832
Proofs of loss—Duplicate invoices prior to stock-taking 832
Trustees—Appointment of—Insurance moneys payable to infants. 838 
Waiver and estoppel—Knowledge of insured—Class of building-

“Dweding house,” or “lodging house”........... 405

INTEREST—
On award—In expropriation proceeding—Allowance by arbitrators. 320 
When recoverable—Mortgages—Fund in Court representing mort

gaged property— 261
When recoverable—On legacies and annuities—Absence of improper 

delay—Annuities 495

INTERPLEADER—
By sheriff—Claimants—Sheriff's status 92
By sheriff—Order disposing of goods seized 92

INTOXICATING LIQUORS—
By-laws—What constitutes a by-law. 473
Conviction under repealed statute—Substitution of different 

penalties by later statute. 524
Liquor license held in name of another 298
Statement of magistrate shewing bias in liquor cases —Disqualifi

cation 69
Unlawful sales—Keeping for sale—Evidence—Sufficiency 737

JUDGES AND MAGISTRATES—
Interest or bias—Disqualification.. 69

JUDCMENT-
Pcriod of limitation for levy on land...........  574
Relief against —Opposition under Quebec practice—Action to

annul marriage.   498
Relief against—Terms on setting aside 608

JURISDICTION—
Of courts, see Courts.

JURY-
Dispensing with—Prolonged examination of accounts 768

JUSTICE OF THE PEACE-
Jurisdiction—Collateral attack.........  679
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LANDLORD AND TENANT—
Forfeiture—Return of lessee’» deposit given in guarantee. 180
Liability of tenant for injuries to reversion—Lessee of water lot for 

mooring purposes only—Sale of sand 106
Loss of renewal privilege by surrender of part of demised premises 709 
Rights and liabilities of parties—As to rent—Action for—Effect of 

levying distress 15
Rights and liabilities of parties—As to rent—After surrender of

premises............ 16
Sheriff’s rights on interpleader   92
Summary proceedings to dispossess—Tenant “wrongfully holding.” 769

LAND TITLES (Torrens System)—
Caveat—Right to file—Basis for—Mortgage not in statutory form. 103

LEGACY- 
See Wills.

LEVY AND SEIZURE—
Rights growing out of levy— Of officer levying—Sale—Judgment- 

Statute of Limitations 574

LIENS—
On land—Right to—Loss—Conveyance before asserting right to 

h.ii 103

LIMITATION OF ACTIONS-
Against whom available—Municipality—Public Authorities Pro

tection Act 126
Differing periods of limitation — General limitation under Pro

vincial Railway Act—Longer period under Lord Campbell’s 
let (B.C.) m

Interruption of statute—Promise or acknowledgment 678
Trust 100
Want of prosecution after new trial ordered 385
When action barred—Judgments—Sale on execution after judgment 

barred—Ix*vy during lifetime of judgment 574

LIQUOR LICENSE—
See Intoxivatinu Liquors.

LORD CAMPBELL’S ACT—
See Death; Master and Servant.

MALICIOUS PROSECUTION—
Malice—In criminal prosecution—Sufficiency . 388
Want of probable cause—In criminal prosecution—Sufficiency 388

MANDAMUS-
Conceming elections—Return that election void. 48

MARRIAGE—
Annulment—Jurisdiction................. 814
Annulment decree—Abandonment—Quebec marriage laws 498

MASTER AND SERVANT-
Accident arising “out of” the employment....................... 172
Defective machinery—Injury to employee—Common law liability. 752 
61—15 D.L.R.
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MASTKR AND SERVANT—continued.
Elevator accident—Injury to employee—Questions for jury. 177
Foreman as fellow-servant— Negligence—Work of lifting iron plates f>44 
Injury to inexperienced c Defective appliance— Liability

of employer.................................................................... 6-1
Liability for injury to servant—Safe place—Excavation—Failure to 

brace sides 66
Liabilities of b nk f< r acts of bank m nager—Limitations 375
Liability ol master for acts of independent contractor—Work of

dangerous nature.......................... ................... 353
Liability of master to servant- Injury to apprentice—Safety ns to 

appliances—Defective tool supplied by fellow-servant—Custom 622 
Liability of master to servant—Safety as to place—Accident due

to snows! ide................ 566
Negligence of fellow-servant—Change of rule by statute—Effect 24
Negligence of fellow-servant Injuries sustained in sister province

i ex fori 24
“Out of and in the course of employment"—Method of doing work 

assigned 173
Personal injury—Negligence—Providing safe place to work.......  4H4
Safety of appliances—Guarding dangerous machinery 134
Unguarded machinery—Projecting set screw—Contributory neg

ligence 491

MAXIMS—
“Expressio unius est exclusio alterius" 741
“Omnia pnvsumuntur rite esse acta” 679

MECHANICS’ LIENS—
Materialmen— Interval before supply of extras—Time for filing 

lien 62#
Vacating or cancelling. 895

MINES AND MINERALS—
Claims—Affidavit accompanying—Sufficiency—Information and 

belief M
On public lands—On surveyed lands—What are 57
Reservation of timber in Crown grant 755

MORTGAGE—
Rights and liabilities of parties—Mortgagee in possession after 

foreclosure—Loss of rents from non-repair—Liability for 262
Vendee of mortgagor—Assumption of debt—As of future date— 

When liability of purchaser for interest begins 1
What constitutes—Deed absolute in form—Security for debt 582

MOTIONS AND ORDERS—
Answering demands—Copies of affidavits 900

MOTOR VEHICLES—
See Automobiles.

MUNICIPAL CORPORATIONS-
By-laws of county—Régulât ion of business—Pedlars and hucksters

—Extent of county by-law over county line road ............... 150
Contest of title to office—Manitoba Municipal Act. 504

50
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MUNICIPAL CORPORATIONS—continual.
Liability fur damages- - Failure to provide sufficient outlet for 

ditch—Backing up of water.. 229
Shock from electric light pole Faulty construction—Liability 426

XEGLltiENCE-
Carclessness of person injured Reckless conduct of motorman. 411 
Contributory— Driving horse on highway Defective lines— Final, 

distinct from effective, cause . 91
Injuries to children—Dangerous attractions Narrow foot-bridge. 684
Medical treatment at hospital <156

NEW TRIAL—
Dismissal of action Unreliability of testimony— Balancing of 

probabilities 497
Time for prosecution after order Statute of Limitations 385

NUISANCES—
Private action against public nuisance 514

OATH—
Administering to witness —Before Court Clerk of Court— Irregular 

appointment 168
Form of administering—Charge of |>erjury .'147

OFFICERS—
Officers de facto—Presumption of regular appointment—Clerk of 

Court 168
Rural municipalities—Contest of title to office—Councillor’s 

length of term 504

PARENT AND CHILD—
Adoption—Decree under foreign law 122

PARTI ES-
Adding as party defendant the third party 125
Band of musicians—Action by management committee—Trustees 

for members . 774
Defendants -Joinder -Common interest—Adding parties defendant 82 
Defendants—Joinder—Common interest—Latitude, how liberal 82
Intervention—Expropriation proceedings—Interest accpiired pen- 

dente life 988
Private action against public nuisance—At t < irney-( îener a I 514

PARTNERSHIP—
Purchase for the partnership— Rights of individual creditors of one 

partner 525
Use of firm money by partner —Settlement of pro; erty for partner's 

benefit .......... 73
Written agreement contingent only—Parol evidence 776

PERJURY—
Form of oath—Uplifted hand 347

PLEADING—
Amendments—New cause of action 755
Counterclaim in County Court Effect as plea notwithstanding 

irregularity 359
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PLEADING—continued.
Damages for death—Lord Campbell's Act... 016
Misrepresentation—Action to set aside contract 74f>
Particulars—Railway accident............................. 616
Pleas and answers—Abatement—What amounts to 16
Statement of claim—Averments—Effect as distinct from Chancery 

bill IM
What may be pleaded—Note obtained by fraud Retaining benefits 

—Counterclaim for deceit 11

PRESl MPTION 
See Evidence.

PRINCIPAL AND AGENT—
Agency by ratification—Adoptive acts with knowledge 755
Compensation—Insurance agent 883
Ratification constituting agency 755
Rights of agent —Compensâtion Rescission of agency contract . 241

PROCURING—
Attempt—False pretences.......... r 741

PROHIBITION—
Adequacy of other remedy—Right to apply for relief to tribunal to

be prohibited 382
Appeal by informant from dismissal of accused on summary trial— 

Defect of jurisdiction     232

PROPERTY AND CIVIL RIGI1TS- 
Sec Constitutional Law.

PROXIMATE CAUSE—
Injury to trespasser on railway—Railway Act (Canada) 472
Loss by explosion—Breach of statutory duty—Unlicensed person 

in charge of blasting 487

PUBLIC LAND8-
Conflicting grants from the Crown—Riparian lands- Ad medium 

(iliiin 856

RAILWAYS—
Expropriation- Damages—Noise, smoke and vibration 918
Expropriation—Interest accpiired pendente lite 938
Expropriation—Separate titles and offers to treat 938
Fires - Locomotive of another company with running rights 131
Forfeiture of franchise—Powers of Court and of Railway Board 87 
Injury to trespasser—Proximate cause 472
Location plans—Registration-Effec t 417
“Look and listen” doctrine—Crossing the tracks 530
Statutory speed limit for trains—Exceptions— Burden of proof 874

RATIFICATION—
Sec Estoppel

REAL ESTATE AGENT8- 
Hee Brokers.

RECORDS AND REGISTRY LAWS—
Records as notice to subsequent purchasers—Scope of notice 125



RELIGIOUS SOCIET1E8-
Itighte of majority and minority 223
Title to or control of property 223

RIPARIAN RIGHTS—
See Watkhk.

SALE-
Aceeptunee—Assisting seller in arranging delivery on works— 

Dnmngc in unloading 603
Lien notes on conditional sale ii.YI
Rescission—Kraml—Pulling 1113
Warranty Whsl amounts t<i 31
Warranty implied as to quality- Manufacturer's obligation to 

supply new commodity f»20

SCHOOLS—Separate schools—Taxes 075

SHIPPING—
Charter-party—Seaworthiness of vessel—Excuse of repairing flur

ing voyage . 151

SOLICITORS—
Bill of costs—Costs fixed by statute as between parties—Detailed 

bill under Solicitors let < >nt 286
Relation to client—Authority—Solicitor’s act binds client, when 168 
When relation exists Misappropriation by- Who must bear loss 446

SPECIFIC PERFORMANCE—
Decree— Enforcement on strict terms as to dilatory plaintiff 125
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See Parties.
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