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INTRODUCTION.

The third edition of this work, published in 1851, has
been long since distributed. The compiler has been
urged in many quarters to publish another edition. He
has now the pleasure of complying with the wishes of
his friends and patrons, by presenting them with a new
edition. in a much enlarged and improved form. It will
be found a complete digest of the criminal law as it
now stands. Several important and valugble measures
have been enacted since the publication of the last edition.
Among them is the stataute for the summary disposal of
petty larcenies, instead of the dilatory and expensive process
by indictment. Provision has also been made for the summary
trial of juvenile offenders, and for the establishment of a refor-
matory prison, in which, as the statute in its preamble states,
“they may be detained and corrected, and receive such in-

struction, and be subject to such discipline as shall appears most T

conducive to their reformation and the repression of crime.’
Provision too has been made for the erection.of a criminal
lunatic asylum, for the safe keeping of convicts under
sentence, while insane—and for the confinement of luna-
tics whose malady may render their being at large dan-
gerous to public safety. :
Improvement has also been made in procedure upon crimi-
‘nal trials, by allowing indictments' to be amended in court
-according to the facts given in evidence, so that an offender
may not escape upon mere technicalities. An act was also
passed in the last session of the legislature, fo extend the
right of appeal in criminal cases in Upper Canada. It seems
to have been an anomaly in our criminal code that so justa
provision should have been solong omitted—while in civil suits,
as well as upon summary convictions before justices, the right
of appeal has been long since conceded. Where the life or
personal liberty of the accused is at stake, it is but just
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and rcasonable that he should be at liberty to shew if he
can, good and sufficient cause for a new trial. - The whole
of the above may be considered as decided improvements in
our criminal code, and will no doubt give general satisfaction -
~ to the country. -
With respect to the magisterial oﬁice, the acts of the 16
V., ¢s. 178, 179, sunphfy and elucidate their duties upon
indictable offences, and summary procedure. They arc
accompanied by schedules of forms. The whole will be
found inserted in the present work. By a late statute, the
office of ‘““county attorney ’ has been created—an officer
whose services at the sessions will be found a valuable acqui- -
sition on crown prosecutions. . To him the magistrates arc
also, by the same statute, privileged to resort, should lhey
require his advice or aid in matters brought before them for
preliminary investigation.

‘Having thus bneﬂy glanced at the leadmg measures of
improvement, the author will conclude with the hope that
this new edition of the PROVINCIAL JusticE will prove a

" useful guide to the magistracy, and worthy of the patronage
bestowed on its predecessors.

The law and office of coroner has been added.

The municipal law has been omitted, as a bill is now be-
fore parhament for its consolidation. It will probably pass
this session ; upon whlch the existing law will of course be-
come defunct

W. C. KEELE.
- Toronto, 31st May, 1858. '
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ERRATA.

Co zmoy Court.—The 9 V., ¢. T is repealed by 20 V.,

- ¢. 58, and the terms altered to the first Monday
in January, April, July and, October. -

Forgery—~The 85 G.IIL,c. 51s repealedby9V c. 34

Graols.—The 1 V., . 5 is superseded by 20 V.,

See title « Inspectors of Gaols.”

Qualification of Jurors. ~—§ 4 is repealed by 16 V c.
120, and a new p10v151on made reducing the num-
ber to one-half, 'instead of three-fourths of the
inhabitants assessed ‘

CORRIGENDA. ‘
Accessory.~—For 4 &5 V., ¢. 27, read c. 26, § 2T.
Accident.~For 10 & 11 V. c. 61, read c. 6.
Amendment.—~For 1 W. IV, c. 2, read c. 1. ‘
Appeal.—For term, read term.s', 2nd line from the

bottom. -
Arson.—For10 £ 11 V., c. a, §1, read c. 4, § 1.

“Attainder.—TFor 3 W. IV c. 5, read c. 4.

Census.—For January, 1862 read 1861.

Clerk of the Peace.—Census Act dele § 14.
Common Sehools.—~For 18 V., c. 1‘)1 read ¢. 131.
Common Sehools.—For 14 & 15 V., c. 8, read ¢. 111.
Elections.~For 14 &15 V., ¢. T, read 16 V.,ec 7.
Emigrants.—For 16 V., ¢. 82, read c. 86.

Fish.—For § 24 (second), read § 36, and for 2V,

~¢. 61, read c. 81.
Gaol Lzmzts ~—Forl9&20V., ¢ 4 9‘701 read § 301,
Habeas Corpus.~—For31 G. 1T 6.2 rczd 31C.1L,c.2.
Jury.—For 32 G. IIL., c. 1, read c.
Seloction and Distribution.—For Junes, read jurors.
Jury.—For-the word members, read numbers.
Grand Jury.—For 14 & 15 V c. 66, read c. 65.
Jury.—For 8 W. IV, c. 4, read c. 3.
Land Surveyors. _For 1‘)V c. 11, and 85, read c. 85.
Malicious Injury.—For 4 & 5V c 27, § 6 read § 9.
Patent Rights.—For 12 V., ¢. 22, read c. 94.
Penitentiary.—For 14 & 15 V.,ec§l,readc.2,§ 1
Public Works.—For 14 & 15V c. 37 read ¢. 57.
Folony.—For § 34, read 24.
Homicide.~For § 27, read § 8.
Sesstons.—For 20 V ¢. 70, read c. 28.

B> The above typocfraphxcal errors can be easily cor-
- rected with a pen.

~ * The word ¢ terms,” is inserted in the Act, but itis clearly a clerical
error, the word * term ” heing mtended ‘
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A * placed at the head of o Statute, denobes that such Statute relates to. Upper Canada
only, and was passed before the Union.

ABDUCTION.

By the 4 &5V. c. 27, § 19: where any woman shall have
~ any interest, whether legal or equitable, present or future,
- absolute, conditional or contingent, in any real or personal
estate, or shall be an heiress presumptive or next of kin to
any one having such ‘interest, if any person shall from
motives of Iucre take away or ’detain such woman against
her will, with intent to marry or defile her, or to cause her
to be married or defiled by any other person, every such
offender and every person counselling, aiding or abetfing
such offender, shall be guilty of felony, and bemg convicted
thereof shall be liable to be imprisoned at hard labour in the
Provincial Penitentiary for any term not less than seven
years, or to be imprisoned in any other prison or place of
confinement for any term not exceeding two years. § 20.
If any person shall unlawfully take or cause to be taken
any unmarried girl being under the age of sixteen years,
out of the possession and against the will of her father or
mother, or of any other person having the lawful care or
charge of her, every such offender shall be guilty of a mis-
demeanor, and being convicted thereof shall be liable to
suffer such punishment by fine or imprisonment, or by both,
as the court shall award.

ABORTION.

By the 4 & 5 V. c. 27, § 18, administering poison or
other noxious thing to any woman with intentto procure
abortion, or unlawfully using any instrument or other
means whatsoever with the like intent, is made felony, and
the offender liable at the discretion of the court to be
imprisoned at hard labour in the Penitentiary for life, or

1
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any term not less than seven years, or in dny other place
- of confincment not cxceeding two years. -
"ABSCONDING DEBTORS.

By the Division Court Act, 18 & 14 V. ¢. 53, § 64, it is .
enacted, that if any person or persons in any county of Upper
Canada, being indebted in any sum not exceeding twenty-
five pounds, nor less than twenty shellings, for any debt or
damages arising upon any contract express or implied, or
upon any judgment, shall abscond from this Province,
leaving personal property liable to seizure under execution
for debt in any county in Upper Canada, or shall attempt to
remove his, her or their personal property of the¢ description
above mentioned, * either out of Upper Canada or from one
county to another therein, or from Upper to Lower Canada,
or shall keep concealed in any county of Upper Canada to
avoid service of process, it shall and may be lawful for any
¢reditor or creditors of such person or persons, his, her or
their servant or agent, to make application to the clerk of
any division court of ‘the county wherein the debtor or
debtors were or was last domiciled, or where the debt was
contracted, or to the judge of the county court therein, or to
any justice of the peace in any county of Upper Canada,
and upon making or producing an affidavit or affirmation
to the purport of that in the schedule to this act annexed,
marked D, (which afidavit or affirmation the said clerks,
judges, and justices of the peace arc respectively hereby
authérised to administer,) and upon then and there filing
the said affidavit or afirmation with such clerk or judge,
or if taken ‘before a justice of the peace, with such
justice of the peace (whose duty it shall be to trans-
mit the same forthwith to the clerk. of the division court,
within whose division the same was so made or taken, to
be filed and kept among the papers in the cause,) it shall
be lawful for such clerk, judge, or justice of the peace
forthwith' to issue a warrant under his hand and seal,
directed to the bailiff of the division court within which
the same was issued, or to any constable of the county,
commanding such bailiff or constable to attach, seize, take
~and safely keep all the personal estate and effects of the
absconding, - removing or concealed person or persons, of
what nature and kind soever, liable to seizure under exe-
cution for debt, within such county, or a sufficient portion
thereof to secure the sum mentioned in the warrant, with

* Goods or chattels.
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the costs of the action, and to return the same forthwith to
the division court of the division wherein such warrant
was issued, upon receipt of which warrant the bailiff or
constable to whom the same may be directed shall (upon
being paid his lawful fees for levy, mileage, and otherwise
thereupon, including the fees of appraisement) forthwith
. execute the same, and make a just and true inventory of
all such personal estate and effects as he shall seize and
take by virtue thereof, and such bailiff or constable shall
within twenty-four hours thereafter call to his.aid two free-
" holders, who shall first be sworn by such bailiff or consta-
ble, to appraise the said personal estate and effects so
seized’; and such bailiff or constable shall forthwith return
- the said  inventory, which shall be attached to such
appraisement, to the clerk of the division court of the
division within which such warrant was issued, and which
warrant may be in the form of that in the schedule to this |
act annexed, marked E: provided always, that the said
- appraisers shall be entitled to receive for each day they
may be employed in carrying its enactments into effect the
sum of two shillings and sizpence each, to be paid in the
first instance by the plaintifi or plaintiffs, and allowed in
the costs of ‘the cause: pypovided always, that proceedings -
~may be conducted to judgment and execution 1n any case
commenced by attachment under the provisions of this sec-
tion, in the division court of the division within which the
warrant of attachment shall issue; and that when proceed-
ings shall be commenced in any case before the issuing of an
attachment under the provisions of this section, such pro-
ceedings may be continued to judgment and execution in
the division court within which such proceedings may
have been commenced; and the property seized upon any
such attachment shall be liable to seizure and sale under
the execution to be issued upon such judgment, or the pro-
ceeds thereof, in case such property shall have been-sold as
perishable, shall be applied in satisfaction of such judg-
“ment: provided further, that it shall not be lawful for any
plaintiff to divide any cause of action into two or more
suits for the purpose of bringing the same within the pro-
vision of this section, but any plaintiff having a cause of
action above the value of ‘wenty-five pounds, for which an
~attachment might be issued under this section if the same
" were not. above the value of twenty-five peunds, may aban-
don the excess, and upon proving his case, shall and may
~ recover to an amount not exceeding twenty-five pounds,
and the judgment of the court in such case shall be in full
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‘dlscharge of all demands in respect of such cause of
action, and the entry of Judo-ment therein shall be made
accordmgly
' SCHEDULE D.
County of

A.B.of in the county of (here state the county) the
plalnnﬂ' (or agent, as the case may be) maketh oath and
saith, that C. D (the debtor’s mame) is (or are) justly
‘and truly indebted to (the creditor’s mame) in the sum of
~ of lawful money of Canada, for (here state the cause
of action briefly :) and this deponent further saith, that he
hath good reason to believe, and verily doth beheve, that
the said C. D. hath absconded from this province, and hath
left personal property liable to seizure under execution for
debt within the county of ; (or) that the said D. C., is

or are) about to abscond from this province, or to leave
the county of  With intent and design to defraud the said -
(the -creditor) of the said debt, taking away personal
estate liable to seizure under execution for debt; (or) that
the said C. D. is concealed within the county of  to aveid
being served with process, ﬁh intent and design to
defraud the said  (the credi®¥r) of his said debt; and
this deponent further saith, that this affidavit (or affirmation
as the case may be,) is not made, nor the process thereon to
be issued, from any vexatious or malicious motive whatever.

A. B.
Signature of deponent.

" Sworn (or affirmed as the case may be,) before me, the
dayof = onme thousand eight hundred and

SCHEDULE E.

: ") To A. B., bailiff of the dmswn

County of
(here mserttﬁe county) to A. B., a constable of the county
J of) (as the case may be.)

You are hereby commanded to attach, seize, take and
safely keep all the personal estate and effects of C. D,
(naming the debtor,) an absconding, removing or concealed
debtor, of what nature or kind soever, Liable to.seizure -
under execution for debt within the county of (%ere name
the county) or a sufficient portion thereof to secure A. B.,
(here mame the creditor,) for the sum of (here state the
amount sworn to be due) together with the costs of his suit
thereupon, and to return this warrant with what you shall

court of the said county of  (or =
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have taken thereupon, to the clerk of the (kere state the
humber of the division) division court of the county afore-
said forthwith :—and herein fail not.
. Witness my hand a.nd sea.l ‘the day of 18
E. F. L.s)
~ Judge, clerk or Justlce of the peace, (as the case may be.)
: ACCESSORY.

An accessory is one guilty of felony, not as a principal,
~but by participation, command, advice or concealment.
In high treason there can be no accessories, as all con-
cerned are considered principals. The mere concealment
of a felony intended to be committed, does not render the -
concealer an accessory. It is only misprision of felony
—2 Haw. c. 29, § 23.

There are accessories before and after the fact.

An accessory before the fact is, as Hale defines it, one who
being absent at the time the crime is committed doth pro-
cure, counsel, or adyise the commission of it; and his absence
is necessary to. constitute him an accessory. ‘

.Accessories after the fact, are those, who knowmg the

- felony to have been committed by another, receive, reheve,
comfort or assist, the felonf@1 Hale, 618.

But if others accompany the principal to commit a felony,‘

and keep within hearing, or upon watch, all are in such case
“deemed principals.—2 Haw. ¢. 29, § 7, s, :

A wife cannot be accessory to her husband, either before .

or after the fact, unless she be any Way gullty of procurmg
‘ h1m to commit the felony.—2 Haw. 3

Anciently, the accessory could not be tried unless the ‘
pr1n01pals were attainted; 3 Ed. I. c. 14; but the law in
this respect has been altered by several statutes * and now,
by the 4 & 5 V. ¢c. 24, § 87, accessories before the fact to
felony at common 1aw, or by statute, shall be deemed
guilty of felony, and may be indicted and convicted as
accessory before the fact to the principal felony, either
together with, or after the conviction of the principal felon,
or may be mdmted for and convicted of a substantive
felony, whether the principal felon shall or shall not have
been previously convicted, and may be punished in the
same manner as any accessory before the fact to the same

. felony, if convicted as an accessory, may be punished, and
such. accessory may be tried and punished by any court
having jurisdiction to try the principal felon. § 88." Acces-

*1Anmnc. 9,31 196G, ILc. 80.°
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sories after the fact, may also be trled where' the principal
felony was commlttcd or where the party shall have
become accessory: accessories mot liable to be again
indicted for the same offence. § 39. Accessories may be
prosecuted, notwithstanding the principal felon shall  die
or be pardoned, or otherwise delivered before attainder.
§ 83. In the case of every felony punishable under this act,
every principal in the second degree, and every accessory
before the fact, shall be pumshable with death or otherwise,
in the same manner as the principal in the first degree is
by this act punishable, and every accessory, after the fact
‘to any felony punishable by this act, (except only. a
receiver of stolen property), shall, on convmtlon, be liable
to be imprisoned for any term not exceeding two years;
and every person who shall aid, abet, counse] or procure
the "commission of any misdemeanour punishable under
this act, shall be liable to be indicted and punished as a
prmelpal offender. ‘

By the 4th and 5th V. c. 25, § 54, if any person shall aid,
abet, counsel, or procure the commission of any offence
which is by ‘this act punishable on summary conviction,
either for every time of its commission, or for the first and
second time only, or for the fiyflk time only, every such per-

~ son shall, on conviction, before¥a justice or justices of the
peace, be liable for every first, second, and ‘subsequent
offence, of aiding, abétting, counsellmg, or procuring, to
the sume forfeiture and pumshment to which a person ,
guilty of a first, second, or subsequent offience, as a princi-
- pal offender is by this act made liable.

The 4th and 5th V. ¢. 27, § 26, also contains a prowsmn
similar to the 4th and 5th V. c. "5 § 54, for the pumshment,
of accessories to felonies, &c., ‘under that act.

And by the 4th and 5th V. c. 27, § 85, principals in the
second degree and accessories before the fact to offences
under this act, shall be punishable as the principal in the
first degree: and accessories after the fact shall be liable
to 1mpnsonment not exceeding two years.—See also post
title, ““Receivers of Stolen Goods,” “ Ezplosive Substance.”
See ‘also further on this subject under tho title of “Indictable

- Offences,” and ¢ Summary Conviction.” ‘

Form of Information and Complaint against an Accessory
before the fact.
Province oF Canapa:

County of The mformatwn and complaint of A. B.
to wit. of the township of , yeoman, taken
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this - day of in the year of our Lord » before
the undersigned, (one) of her Majesty’s justices of the peace,
in and for the said county of , who saith that on the
day of last, his dwelling house, situate at was
about the hour of ten o’clock, in the night of the same day,
feloniously and burglariously broken and entered, and that
(describe the property stolen) his property were then and there
feloniously stolen, taken, and carried away, and that he hath
just cause to suspect, and doth verily suspect and believe that
C. D, of aforesaid, labourer, did commit the said felony =
and burglary, and that E. F., of aforesaid, labourer, did =~

_ advise, aid, and abet, the said’C. D., in the said felony.

Sworn before (me) the day and E C. D
year first mentioned. ‘ s
‘ J. P.
- ‘ " Warrant thereon.

Province or Canapa: . R ‘
County of + To all or'any of the constables or other
to wit, gf:pea‘ce officers in the county of :

Whereas C. D.,of  and E. F., of have this day
been severally charged upon oath before the undersigned (one)
of her Majesty’s justices of the peace, in and for the said
county of . For that@, the said C. D., did on the ‘
day of . last, about the ffour of ten o’clock, in the night of
the same day, feloniously and burglariously break and enter
the dwelling-house of A. B., situate at ., and feloniously
steal, take, and carry away (describe the articles). the property .

.of the said A. B.. and that the said E. F. did advise; aid and
abet, the said C. D. in the said felony. These are therefore to
command you in her Majesty’s name, forthwith to apprehend
the said C. D, and E. F., and to bring them before (me)
or some other of her Majesty’s justices of the peace, in and
for the said county of to answer unto the said charge so .
preferred against them respectively, and to be further dealt
with according to law. .

Given under (my) hand and seal this. ‘ day of . in the
year of our Lord, 185 ; at in the county of ‘
aforesaid. ‘ J.8. (L.8)

Warrant to apprehend an Acceésory after the fact, for
harbouring the principal.

~ Province oF Canapa;

County of To all or any of the constables or other
to wit. § peace officers in the county of =
Whereas C. D, of stands charged this day upon
oath before the undersigned, (one) of her Majesty’s justices of
the peace in and for the said county of . For that he
the said C. D. (stating the offence as above); and whereas G. H.
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hath also this day Been charored upon oath before me, the sa1d ‘
Justice, for that he the said G H., since the said'felony and
burglary was committed, hath received, harboured and main- -
" tained him the said C.D., in the dwelling-house of him the
- sald G. H., at aforesaid: he the said G. H. well
knowing the said C. D. to have committed the said felony and
4 burﬂlar} These are therefore to command you in her Ma-
jesty’s name, forthwith to apprehend the said G. H., and to
bring him before (me), or some other of her Majesty’s justices
of the peace, in and for the said county of to answer unto
the said charge, and to be further dealt with according to law.
Given under (my) hand and seal, this day of in
the year of our Liord 185 , at " in the county of
- aforesaid. ‘ (L S

ACCIDENT.

‘ By 10 and 11 V. ch. 61, in case of death by the
wrongful act, neglect, or default of any party, such party
may be sued for damages by the executor or administrator

“of the deceased party, and the amount-divided among the
deceased’s wife and family, as the jury by their verdict shall

- find and dlrect —See post title “ Duel.” ‘

ACCIDENTS O»RAILWAYS
See “ Ralways.”

ACQUITTAL.
And see—*“Autrefois Acquit.”

An acqmtta.l is the deliverance and setting free of the
accused from the imputation of guilt; as when a prisoner is
found by a jury not guilty of the offence with which he stood
charged before them upon his trial.—Deacon’s C. Law, 18.

Where there is no evidence whatever to affect a party
- who is unjustly made a defendant with others in a prose- .
cution, the judge may, in his discretion, direct the jury to
acquit him in the first instance, and such an acquittal will
enable him to give evidence in behalf of the other defen-
dants.—1 Holt. 275; Gl. Ev. 117; Bull N. P, 285.

Every prisoner upon his acqulttal it has been said, has
an undoubted right to a copy of the record of such acquxttal
and after a demand of it has been made of the proper officer,
the latter may be punished for refusing to make it out. —R.

~v. Brarngan, 1 Leach, 27.

- But if there was probable cause for the indictment, or
where the acquittal arises from the incompetency of a Wit
ness, the court will not then permlt the prisoner to have
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a copy of the indictment.—R. v. Quick, 1 Leach, ‘28,‘ Néte‘ |
(@) 5 RB. v. Bevan, Ibid 1; Ld. Ray.,253.

ACTION.

~ By Imperial Statute 24 G. IL, c. 44. No action
shall be brought against any Constable, or any officer
© acting by his order, for any thing done in obedience to
~ any warrant of a justice, until demand made, or left at
his usual place of abode, by the party intending to bring
such action, or by his attorney or agent, in writing, signed

" by the party demanding the same, of a perusal or a copy

of the warrant, and that the same hath been refused or
neglected for six days after such demand : and if after any
~ demand and compliance, any action shall be brought, with-
out making the justice who signed the warrant defendant,
on producing and proving such warrant on the trial the

~ jury shall give a verdict for the defendant, notwithstanding

any defect of jurisdictiom of the justice; and if such action
be brought jointly against the justice and constable, &c.,
on proof of such warrant the jury shall find for the con-.
stable ; and if the verdict shall be given against the justice,
the plaintiff shall recover cgsts against him, including such
costs as the plaintiff is lilély to pay to the defendant, for
“whom the verdict shall be found. And where the plaintiff
in such action against a justice shall obtain a verdict, and
the judge shall certify on the record that the injury was
~wilful and malicious, the plaintiff shall have double costs.
It is not necessary in the notice that the attorney’s christian
name should be written in full, but his residence must be
specifically stated.—T7 Zaunt, 58; 2 Marsh, 367; 8 Bos.
and Pull. P o o
- By 16 V.c. 180, § 7, no action shall be brought against
a justice of the peace for any thing done by him in the exe-
cution of his office, unless the same be commenced within
six calendar months next after the act complained of § 8,
nor until one calendar month at least after a notice in writ-
ing of such intended action shall have been delivered to him,
or left for him at his usual place of abode, by the party -
intending to bring such action, or_by his attorney or agent,
in which said notice, the cause of" action, and the court in
which the same is intended to be brought shall be clearly
- and explicitly stated ; and upon- the.back: thereof. shall: be
endorsed the name and place of abode of the party sointend-
ing to sue; and also the name and place of ‘abode, or of
business, of the said atterney or agent, if such notice have
2 o o ‘
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been served by such attorney or agent.—See further on this
subject under the title of ¢ Justices of the Peace.”

Notice of Action from the Attorney of the Party to a Justice
‘ of the Peace, for false Imprisonment.

To A. B., one of Her Majesty’s Justices of the Peace, act-
‘ ‘ing in and for the County of ‘ o
SIR, ‘ o o
- I'do hereby, as the attorneyof C. D.,of , gent., give
you notice, according to the form of the statute in that case
made and provided, that I shall, at or soon after the end of
one calendar month from the time of the service of this
notice upon you cause a writ of summons to be sued out of
- her Majesty’s Court of Queen’s Bench* at Toronto against
you, at the suit of the said C. D., for false imprisonment;
for that you, on or about the day of last, by warrant
under your hand and seal, dated the dayof |, did cause
the said C. D. to be apprehended and conveyed to the
common gaol of (as the case may be) and to be there -
imprisoned, and kept and detained there without any reason- -
able or probable cause for a long time, to wit, for the space
-~ of  then next following. Dated this day of , 18
Yours, &e., w0
E. T, resifiing at Clity of Toronto,
Attorney for the said C. D.

Demand on a Constable of perusal and copy of his warrant.
To Mz. C. D. . ,
I do hereby, as attorney of and for A. B., of , &c.,
- according to the form of the statute in such case made and
provided, demand of you the perusal and copy of the warrant,
by virtue or under colour whereof, you did, on or about the
day of last, apprehend the said A. B., and carry and
convey him in custody to and before S. P., Esq., one of
Her Majesty’s Justices of the Peace in and for the County
of:  Dated, &c. S
Yours, &e.,
W. T., Attorney for the said A. B.
‘ o ‘ City of Hamilton.
The like on a Gaoler.

To M. A. B. Y |
I do hereby,-as the attorney for E. F., of , &c., accqrd-
ing.t‘o the vformolf’ 'ghe statute, "&c.,‘,(qs before) demand of

*Qp thé Court intended.
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* you the perusal and copy of the warrant of commitment and -
~ detainer under which you received into your custody the
said E. F. on or about the day of  instant. Dated, &o
Yours, &e.,
o W T. Attorney for the said E. F
City of Hamilton.

It seems proper that constables should ‘retain - their war-
rants, and not return them to the magistrate, otherwise they
cannot comply with the directions of ‘the act.—(Toone.)

ACTS OF PARLIAMENT.

* By the 41 G. IIL, c. 11, it is eracted, that the Secret;ary
of this Provmce shall endorse on every act of the legislature .
~ which should pass during the then present and every future
_ session thereor immediately after the title of such act, the
day, month and yea¥, when the same shall have passed, and
received the royal assent: and such endorsement shall be
taken to be a part of such act, and to be the date of. its
commencement, when no other commencement sha,ll be
therein prov1ded

*By the 1 W. IV., . €., §..,, all acts of the Prowncla,l
Parliament, public or prlvate, shall be taken notice of Jjudi-
cially in all Courts of Lawin this Province, without being
specially pleaded ; and a copy of such act printed by proper
authority, shall be taken as sufficient evidence. .

By the 4 & 5 V. c. 24,§50, in cases of indictment . or
summary . conviction, the singular number or masculine

gender shall be understood to include several matters as
well as several persons, and females as. well as males, and
bodies corporate as well as individuals, unless otherwise
provided or repugnant to the act; and forfeitures shall be.
payable to a body corporate, if the aggrieved party.

A penal statute is to be construed according to its spirit
.and the rules of natural justice, not according to its very
. letter.—Rex v. Melntosh, Easter. *T W. IV., Cameron’s
ngest p. 5. See also “Interpretatzon Act.”

ADJOURNMENT. o

When a ccurt of sessions of oyer and terminer, and gaol
delivery breaks up without any adjournment, or upon a
void one, as being made without the consent of the majority
of the commissioners, the commission is determined, if no'
time be limited for its continuance, as.where it is appomted'
pro hac vice only; butif it be granted for a certain time,
or, quamdiu nobis placuerzt it does mnot necessanly reqmre o
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any adjournment, and may be holden again on a new sum-
mons.—2 Haw. ¢. 5, § 7. e

AFFIDAVIT.

* An affidavit is an oath of some fact, testified in writing
and sworn before some person who hath authority to ad-
minister such oath.  The true place of habitation and true
addition of the deponent must be inserted in the affidavit. -
‘—1 Lil. Ab. 44, 46, o .
. An affidavit ought to set forth the matter of the fact only
- which the party intends to prove by his affidavit, and not to
~declare the merits of the case, of which the court alone is
to judge.—21 C. 1 B. R. - - ‘
And the matter sworn to must be positively set forth, with:
all material circumstances attending it, that the court may
judge whether the deponent’s conclusion be just or not.—
1 New. Abr. 66. E - Lo
Therefore, on a motion to put off a trial for want of a
material witness, it must appear in the affidavit that sufficient
endeavours have been made to have him at the time appointed,
and that he cannot possibly be present, though he may be,
on further time given.—7 Mod. 121; Comb. 421, 422.
When an affidavit is read in court, it ought to be filed with
the proper officer, that the adverse party may see it and take
a copy.—Pasch. 1655. ‘
The affidavit must be made before the judge or commissioner
-of the court where the cause or matter was pending.—Sty. 455.
An affidavit improperly entitled cannot be read, as no
indictment thereon will lie for perjury.—Salk. 461.
- Affidavits in aggravation of punishment are not receivable
in cases of felony.—R. v. Ellis, B. 4 C. 148. ‘
Any person making or knowingly using a false affidavit,
purporting to be taken abroad before a foreign magistrate,
- for the purpose of misleading our own courts, is guilty of a
. mdsdemeanor, in attempting to prevent public justice, and is
~ punishable by indictment.—Omealy v. Newall, 8 East, 364.
Affidavit of being prevented by illness from attending the
. Sessions, [to be made by a medical man, if convenient]
@n order to move to continue a party upon his recogni-

zance. o ‘
County of A, of » 1n the said County ; surgeon,
to wit. maketh oath and saith, that C. D., of .

yeoman, is confined to his house by severe illness, and that this |

deponent saw the said C. D. this duy, and verily believes he

is incapable of travelling without manifest danger of his life.
Sworn, &c. ‘ ‘ A.B.
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AFFIRMATION.
See “Qath.”

AFFRAY.

An affray signifies the fighting of two or more persons in
some public place, to the terror of her Magesty’s subjects.—
.3 Inst. 158; 3 BIL. Com. 144; 1 Burn. Just. Affray,1.

An affray differs from a riot in this, that two persons only
may be guilty of it; whereas three persons, at least, are
necessary to constitute a riot.—Haw. c. 65, § 1. ‘

Persons going armed with such dangerous and unusual
weapons as will naturally cause terror to the people, are
guilty of an affray: which is said to have been alwaysan
offence at common law, and is strictly prohibited by several
statutes.—1 Haw. c. 63, § 2, 4. .

A constable is not only empowered, but bound, to suppress
an affray which Rkappens in his presence; and he may
demand the assistance of others to enable him to do so, which -
if theyrefuse, they are punishable by fine and imprisonment.—

- Ibid. 3, 18.. ‘

" A justice of the peace may, by his warrant, authorise the
arrest of any person for an affray, and may compel the
offender to find sureties of the peace. But he cannot do

.this without a warrant, when the affray is out of his view.—
1 Haw. c. 63, § 18. ’ ‘

This offence isin general punishable by fine and imprison-

ment, the measure of which is to be regulated by the
discretion of the judges, according to the circumstances of
the case.—1 Haw. c. 63, § 30. ‘ ‘

Indictment for an Affray. (A}chbold.)

" County of - The jurors for our Lady the Queen upon
to wit. their oath present, that J. S., late of the
township of , in the county of , labourer, and J. W,
of the same, carpenter, on'the  dayof ,inthe  yearof
the-reign of our Sovereign Lady Victoria, with force of arms;
in the township aforesaid, in the county aforesaid, and being
unlawfully assembled together and arrayed in a warlike man-
ner, then and there, in a certain public street and highway
there situate, unlawfully and to the great terror and disturbance
of divers liege subjects of our said Lady the Queen, then and
there being, did make an affray, in contempt of our said Lady
the Queen and her laws, to the evil example of all others in
- the like cause offending, and against the peace of our said

Lady the Queen, her crown and dignity.
AGENT.

By 10 & 11V., c. 10, § 7, if any agent entrusted, as in the
*0 ‘ ‘ ‘ 4
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act mentioned, (2) shall contrary to, or without the authority
of his principal in that behalf, for his own benefit, in viola-
tion of good faith, make any consignment, deposit, transfer,
or delivery of any goods and merchandize, or documents of
title so entrusted to him as aforesaid, as and by way of a
pledge, (gage,) lien and security, or shall contrary to or
without such authority for his own benefit, and in violation
- of good faith accept any advance on the faith of any contract
_or agreement to consign, deposit, transfer or deliver such
_goods and merchandize, or documents of title aforesaid, every
such agent shall be deemed guilty of a misdemeanor, and
being convicted thereof shall be sentenced to suffer such
punishment by fine or imprisonment in the common gaol for,
any time not exceeding two years, or by both, as the court
having jurisdiction in such cases shall award: and every
clerk or other person who shall knowingly act.and assist in
making any such consignment, deposit, transfer or delivery,
or in accepting or procuring such advance as aforesaid, shall
be deemed gwlty of a misdemeanor, and being convicted
thereof shall be liable at the discretion of the court, to any
of the punishments which such court shall award as herein-
~ before mentioned. ‘

AGRICULTURAL ~AND MECHANICAL SCIENCE. .,

By 20 V., c. 82, § 1, the 16 V., c. 11 is repealed, but all
acts thereby repealed, shall remain repealed and the bureau
~of agriculture, and all agricultural societies, associations and
boards of agriculture, incorporated, organised or established

under the said act shall continue except as altered or affected -

by this act.

' BUREAU OF AGRICULTURE. |
§ 2. To continue attached to one of the public departments,

‘and the head of such department shall be charged with the

direction of the said bureau, and be known as the ¢ Minister
- of Agriculture.” § 3. Said minister shall be ez officio member
of all boards of agriculture; and it shall be lawful for said
boards to elect from among themselves a president and vice-
. president at their first and annual meetings thereafter. § 4.
Sald . minister to receive all applications, descriptions,
specifications and models for patents for inventions. § 5.
Said minister shall also be a member of the board of regis-
tration and statistics in place of the Inspector-General, and
“shall be chairman thereof, and have charge of the census and

" (&) See the act,
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statistical returns. § G. It shall be the duty of said minister
to institute inquiries and collect statistics relating to the
agricultural, mechanical and manufacturing interests of the
province, and to adopt measures for disseminating the same :
and shall submit a report of his proceedings to parliament
within ten days after the opening of each session. § 7. All
' Boards of Agriculture and other institutions are required to
answer promptly official communications from the Board of
Agriculture ; and any officer wilfully neglecting to answer
shall incur the penalty of £10. § 8. The said minister
authorised to appoint persons to inspect the books and aceounts
of any society receiving government aid in connexion with
said Bureau of Agriculture. ‘

BOARDS OF AGRICULTURE.

§ 9. Presidents for the time being of the agricultural as-
sociations hereinafter mentioned, and all professors of agri-
culturein chartered colleges,universities, and other educational
institutions, and the chief superintendents of education in'
Upper and Lower Canada, shall respectively be members ez
officio of - the Board of Agriculture of their locality. § 10.
Four members of the said board to retire annually, each seat
being vacated every alternate year. The name of such
retiring members to be published in- the Jocal agricultural
- journals. § 11. The county agricultural societies, shall at
their annual meetings in January, nominate four fit and
_proper persons to be members of the sald boards, and
transmit their names to the bureau, and the four persons
who shall have been nominated by the greatest number
of societies shall be members in the place of those
vacating their seats: casual vacancies to be filled up by
the Governor. § 12. In case of an equality of votes, the
Minister of Agriculture shall decide, and notify the result to
the board. §13. Members of the board to be allowed their
actual expenses only in attending regular meetings. Each
board may appoint a secretary at a reasonable salary. -
~ 14. The regular meeting of the boards shall be held pur-
suant to adjournment, or be called by the secretary at the
instance of the president or vice-president, or upon the written
request of any three members, and five days’ notice given.
In the absence of the president and vice-president, a chair-
man to be appointed protem. Five members to be a quorum.
§ 15. It shall be the duty of the board to receive the reports
of agricultural societies, and before granting the certificates
hereinafter mentioned, to see that they have complied with -
~ the law; to take measures, with the approbation of the
minister, to procure and set in operation a model, illustrative,
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or experimental farm or farms in their respective localities,
‘and in connexion with any public school, college, or univer-
sity, or otherwise, and to manage and conduct the same; to~
‘collect and establish at Toronto and Montreal, an agricultural
museum, and an agricultural and horticultural library; to
take measures to obtain from other countries animals of new
or improved breeds, new varieties of grain, seeds, vegetables
or other agricultural productions ; new or improvedimplements
of hushandry, or new machines which may appear adapted to
facilitate agricultural operations, and to test the quality,
value and usefulness of such animals, grains, seeds, vegetables
or other productions, implements or machines, and generally
to adopt every meansin their power to promote improvement in
the agriculture of this province; and said boards shall keep a
record of their transactions; and from time to time publish in
such manner and form, so as to secure the widest circulation
among the agricultural societies, and farmers generally, all
such reports, essays, lectures and other useful information as
the said boards'may procure and adjudge suitable for pub-
lication. And if the board shall publish a monthly journal,
or adopt the agricultural journals now published, agricultural -
societies receiving any share of the government grant shall
give at least one month’s notice of the time and place of
holding their exhibitions in such journals. § 16. Said
boards shall transmit to the bureau, a copy of their resolu-
tions and by-laws, or other formal proceedings immediately
after the adoption thereof: and every resolution, by-law or
other proceeding, involving an expenditure exceeding £10,
shall not be passed except with the assent of a majority of
the members. § 17. Boards incorporated with power to
hold land, &e. ‘ >
"BOARD OF ARTS AND MANUFACTURES.

§ 18. Incorporation of ‘“the Board of Arts and Manufac-
tures for Upper Canada.” § 19. Incorporation of a similar
board for Lower Canada. § 20. Said corporations to con- -
sist of the Minister of Agriculture for the time being,
(ez officio); the professors of and lecturers on the va-
rious branches of physical science in all the chartered
universities and colleges in Upper and Lower Canada; the
chief superintendents in both sections for the time being,
(ex officio); the president for the time being, and one delegate
- from each of the Boards of Trade; the presidents of and
delegates from each of the incorporated Mechanics’ Institutes,
or of any incorporated arts associations qualified as herein-
after mentioned, in Upper and Lower Canada, to be chosen
annually as hereinafter provided. § 21. Said corporations
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empowered to hold real or immoveable property for corporate
purposes. § 22. The Board of Trade in each city and town
in Upper Canada, authorised at its first meeting in January,
annually to elect and accredit one of its members to the
Board of Axts, &ec., for Upper Canada. - § 23. Contains a
similar provision with respect to the Boards of Trade.in
Lower Canada. § 24. Each incorporated Mechanics’ In-
stitute in both sections, authorised at its first meeting in
January, annually, to elect and accredit to said Board of
‘Arts, &c., one delegate for every twenty members on its roll,
being actual working mechanics or manufacturers. Provided
-that such Mechanics’ Institute shall have contributed to the -
funds of such board, at least one tenth of the government aid
to such institute for the year previous. § 25. The auditor shall
transmit to the Board of Arts, &c.,in March annually, state-
ments of the number of members on the books, and the revenue
of each institute, exclusive of provincial aid. §26. The names
of the delegates to be transmitted by the secretary of the
institute, to the secretary of the proper board, with affidavit
by the secretary of -such institute, sworn before a justice, of
the names of all the members on the roll, being actual work-
ing mechanics or manufacturers, and having paid subscriptions
of at least 5s. each to its fund for the last year. §27. It
shall be the duty of the Board of Arts, &c., to take measures
with the approbation of the Minister of Agriculture to collect
and establish at Toronto and Montreal for the instruction of
practical mechanics and artizans, museums of minerals and
other material substances and chemical compositions suscep-
tible of being used in mechanical arts and manufactures, -
with models of works of art, and of implements and jmachines
other than implements of husbandry, and free libraries of
reference, containing books, plans and drawings, selected
with a view of imparting useful information in connexion with.
mechanical arts and manufactures, to take measures to obtain
from other countries new or improved implements and ma-
chines (not agricultural), to test the quality, value and usefulness
of the same, and generally to adopt every means in their power |
to promote improvement in mechanical arts and manufactures.
And the Minister of Agriculture may cause duplicates or co-
ples of patented inventions to be placed in the model room,
museums or libraries of said Board of Arts, &c. Said boards
authorised with the consent of the Minister of Agriculture
to estublish in connexion with their museums, model rooms
or libraries, schools of design for women, on the most ap-
proved plan, and furnished and supplied in the most complete
and appropriate manner, that the funds at their disposal
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may adlmit of ; also to found schools or colleges for mechamcs,
and to employ competent persons to lecture - and said boards
shall keep records of their transactions and publish the
same. § 23. Said Board of Arts, &ec., authorised to make
by-laws, copies.of the same to be transmitted to the Bureau
of Agriculture. §29. Said Board of Arts, &ec., to meet at
Toronto and Montreal, four times a year, viz., on the first
Tuesday in January, April, July and October, provided .
the same be not a holiday, in such case the next day
 thereafter.  Special meetings may be called. by the
-~ president, or in his absence the vice-president, whenever
he may deem it necessary, or upon the requisition of any
ten members, in the interval between any two quarterly
mectings, upon seveén clear days” notice to be given by the
~sceretary of the board. § 30. Bach board at its quarterly
meeting in January each year, to elect a president, vice-presi-
dent, and a sccretary and treasurer for the ensuing year,
appoint a sub-committee of notless than five nor more than
nine -of their number for the management of affairs. The
president and vice-president to be ¢z oﬁczo members of such
-sub-committee, and a majority to be a quorum.

AGRICULTURAL ASSOCIATION S

- §3L The members of the Boards of Agucultme and of the
Boards of Arts and Manufactures, the presidents and vice-
plCSlden’cs of all lawfully organised county Agricultural
" Societies, and of all Hormcultmal Societies, and all subseri-
bers of five shillings annually, shall constitute an agricultural
association for that section. - § 32. Members of the Board of
Agriculture, and of the Board of Arts and Manufactures,
‘zmd the president and vice-presidents of county societies and
‘Horticultural Societies (or any two members appointed
directors instead of its president and vice-president) shall be
the directors of such agricultural associations and may elect a

[For conclusion see page 861.]

ALE-HOUSES.

The power of licensing houses of this descnptmn was
formerly vested in _]ustlces of the peace, but is now vested
in the municipal authorities, who are by law authorised to
make by-laws regulating the same, and 1mposing duties, &c.

ALIENS.

An alien is one, generally spealung, who is born in &
foreign country out of the allefrlance of the kmg-——éBZ.
Com. 342.
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But by 7 Ann, . 5 5 G. IL ¢ 21; and 13 G. Il .
21, all children born out of the l\uw s legiance whose
Sathers or grandfathers by the father’s “side were natural-
- born subjeets, are deemed to be natural-born subjects them-

selves, to all intents and purposes ; unless their said ances-
tors were attainted or banished bevond the sea for high
treason; or were, at the birth of such children, i in the sermce
of a prince at enmity with Great Britain.

The children of aliens born in the king's dominions, are
natural-born subjects, unless the alien pdrents are acting in
the realm as enemies; for it is not calum nec solum which
gives them the rights of Englishmen, but their being born
within the a.lletrmnce and under the protccuon of the kmg
—T7Co.18 4.; 1 Bl Com. 374.

When an alien is indicted for any crime, the jury should
be one half foreigners, if so many are found in the place;
but this privilege does not hold in treason, since aliens are
holden to be not the proper Judges of vhat is the breach of
the allegiance due to a British Sovereign.—4 Bl. Com. 852.
~ An alien residing in this country, may be indicted for
high treason, if he id even his' own countrymen in acts of
hosuhty to this kingdom.—1 Haw. ec. 14, §5; Fost 185, ;
Salk. 46 ; 2 Ld. Ray, 282; East. P. C. 53.

A conveyance in fee to an alien is not void, but he holds
for the benefit of the erown, and is entitled, as against all
others, until the land is seized into. the ha.nds of the Queen
on office found; and if a subject be a trustee for an alien, he
has the legal estate and the Queen is entitled to the profits;
and a person claiming through an alien may have the benefit
of the crown ; and semble, a person claiming lands under a
sheriff ’s deed sold at the suit of an alien, is entitled to recover
in cjectment, notwithstanding stat. 5, G. IL., it being neces-
sary to take the objection of ahemae, if w\dlldble at ally
betore cxecution.—Cameron’s Digest,

A person who was born in the Umted States before. the
revolution, and has continued to reside there since, is an
alien, and cannot maintain an ejectment in this country.—1b.

Various provincial statutes (a), have been from time to
~ passed in favour of aliens domiciled in this province, but as
.these statutes were limited in their operation with respect to
time, it has been deemed expedient by the legislature to pass
a general law on the subject, under which aliens now coming
into the province, and complying with the requisitions of the

(¢) 9 G.IV.,,¢c.2l; 1W. IV c.7: 2W, 1V,,¢.7; 2 V.,c. 20; 4V,
‘ 10 11V,c 112
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act may acquire the rights and privileges of British born
subjects.

The statute referred to is the 12 V. ¢. 197 (a reserved act
passed the 8rd May, 1849, the royal assent being given .
- thereto the 6th October, 1849 and procl‘umed the 23rd
. November, 1849.} .
~ By this statute, the former act8V.c. 107 (in the act called
the 9 V. ¢. 149,) is repealed.. ‘

'§ 2 enacts, that all aliens who had their settled place of
abode in either of the late provinces of Lower or Upper
Canada, before the tenth day of F.bruary, in the year of our
Lord, one thousand eight hundred and forty-one, and who
are still resident in this province, shall be, and are heveby
admitted to, and confirmed in all the pr wx]erres of British
birth, and shall be deemed, adjudged, and taken to be, and to
have been natural born subjects of her M:j 'sty, to all intents
and purposes whatsoever, as if they and every of them had
been born in this province, and that the children or more
remote descendants of every such person who may be dead,
~'shall be and are hereby admitted to the same privileges Whlch
such parents or ancestors, if living, could claim under this
act: provided always, nevertheless that none- of such
persous (except females) who have not taken the oath or
affirmation of allegiunce before some of her Majesty’s
Jjustices of the peace or other person duly authorised by law
to administer the same, shall be entitled to the benefit of this
act unless they shall take such oath or affirmation bef01e such
justice or other person as aforesaid.

§ 3. That all aliens who had their settled place of
abode in this province, on the tenth day,of February, in'
the year of our Lord, one thousand eight hundred and .
foxty-ezght not bem(r of either of the descriptions of
- persons before memxoned who shall have resided or shall
continue to reside therein or in some other part of her
Majesty’s dominions, until they shall have been resident
inhabitants thereof for the space of seven years continually,
without having been during that time stated residents in any
foreign country, shall be, and are hereby admitted to all the
privileges of British birth, and shall be decmed, adjudged,
and tuken to be and to have been natural-born subjects
‘of her Majesty to all intents and purposes whatsoever,
as if they and every of them had been born' in this
province : provided ah\ays, nevertheless, thut none of -
the persons described in this clause (except temales), who
have not taken the oath or affirmation of allegiance before -
some of her \IaJestys justices of the peace, or other
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person duly authorised by law to administer the same, shall
be entitled to the benefit of this act, unless they shall take
such oath or affirmation before such justice of the peace or
- other person as aforesaid. . T
.§ 4. That every alien now residing in, or who shall
hereafter come to reside in, any part of this province,
.with intent to settle thérein, who, after a continued resi-
~ dence therein for a period of seven years or upwards, shall
take the oaths or affirmations of residence and;allegiance
(or the oath of affirmation of residence only if a female)
and procure the same to be filed of record as hereinafter
prescribed, so as to entitle him or her to a certificate of
naturalization as hereinafter provided, shall thenceforth enjoy
“and may transmit all the rights and capacities which a
nataral-born subject of her Majesty can enjoy or transmit.
§ 5. That every such alien shall take and subscribe the
following nath of residence, or being one of those persons
who are allowed by the laws of this province to affirm in
_judicial cases, shall make affirmation to the same effect,
that is to say : ' :

Oath of Residence.

“ 1, A. B., do swear (or. being one of the persons allowed by law
to affirm in judicial cases, do affirm) that I have resided seven
.years in this province, with intent 1o settle therein, without
having been during that time a stated resident in any foreign
country. So hefp me God.” ‘

And every such alien being a male shall also take and
subscribe the following oath of'allegiance, or being one of those
persons who are allowed by the laws of this province to
affirm in judicial cases, shall make affirmation to the same
effect, that is to say: ‘

Oath of Allegiance. |

“I, A. B., do sincerely promise. and swear (or, being one of
the persons allowed by law to affirm in judicial cases, do affirm)
that I will be faithful and bear true allegiance 10 her Majesty
Queen Victoria, as lawful Sovereign of the United Kingdom of
Great Britain and Ireland, and ‘of the Province of Cunada,
dependent on, and belonging to the said United Kingdom,
and L will defend her to the utmost of my power against all
© trailovous conspiracies and attempts whatever which shall be
made against her person, crown and dignity; and that | will
do my uimost endeavour to disclose and make known to her
Majesty, her heirs and successors, all treasons and traitorous
conspiracies and attempts which I shall know to be against her
or any of them ; and all this I do swear withcut any equivoca- -
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tion, mental evasion, or secret reservation, and renouncing all
pardons and dispensations from any personor persons w hatever
to the contrary .80 help me God.

Which oath or oaths, or affirmation or affirmations, shall be
taken and subscribed by the said alien, and shall be duly
administered to him or her, by or before any justice of the
peace or.any person having ez officio the power and authority
of a justice of the peace within the city, town, parish, village
- or township in which the said alien may reside, which said
justice of the peace or person having such power as afore-
said, shall thereupon grant unto the said alien a certificate of
residence, setting forth that such alien has taken and sub-
scribed the said oath or oaths, or affirmation or affirmations,
and (if the fict is so) that such justice or person having such
power as aforesaid, has every reascn to believe that such
alien had been so resident within the province for a period
of seven years or upwards; that he or she is a person of
good character, and that there exists to the knowledge of
such justice or person having such power as aforesmd no
reason why the said alien should not be granted all the
rights and capacities of a natural-born- British subject.

§ 6. That it shall be lawful for the said alien to present
the certificate of resulencc from the said justice of the
peace, or other person as aforesaid, to the court of quarter
sessions of the peace, or the recorder’s court of the district,
county or city within the jurisdiction of which he shall
reside in Upper Canada, or to the circuit court in and for
the circuit within which be shall reside in Lower Canada, in
open court, on the first day of some general sitting thereof,
and it shall thereupon be the duty of such court to cause the
same to be openly read in such court; and thereupon, if in
the interval the facts mentioned in the said certificate of -
- residence shall not be controverted, or any other valid
objection made to the naturalization of such alien, it shall -
and may be lawful for such court, on the last day of such
general sitting, to direct that such certificate of residence
shall be filed ¢ f recor ¢ in the said court, and thereupon such
alien ‘shall be thereby admitted and confirmed in all the
rights and privileges of British birth, to all intents, construc-
tions and purposes whatsoever, as if he or she had been boru
‘within this province.

§ 7. That every such person shall be thenceforth entitled
to receive a certificate of naturalization under the seal of
such court and the signature of the clerk thereof, that he
or shebath complied with the several requirements of this



| @liens, 23
“act; ‘which certificate of naturalization may be in the fol-
Iowmg form, or to the like effect, that is to say

Canapa
Circuit,
or
‘District of ‘
. or
County of
. or
' City of
To wit :

In the Court of ‘

Whereas A. B., of, &c. (describmg him or her as jbrmerly of
such @ place in this province, and adding his or her addition)
hath complied with the several requirements of a certain act
of the parliament of this province passed in the year
of the reign of her Majesty Queen Victoria, intituled, ¢ An.
Act,” (insert the title of this act) and the certificate thereof had
‘been this day read in open court, and thereupon, by order of
the said court, duly filed of record in the same, pursuant to the
directions of the said act; these are therefore to certify to 2ll
whom it may concern, that under and by virtue of the said act,
the said A. B., hath obtained all the rights and capacities of a
 nataral born British subject within this province, to have. hold,
. possess and enjoy the same within the limits thereof, upon,

from, and after the - day of ‘ (the dayof
Sfiling the certificate of residence) in “the vear of our Lord, one
Lhousand eight hundred and this certificate, therefore,

is hereby granted to the said A. B., according to the form of the
statute in such cases made and provided.

Given under my hand and the seal of the said . court, this

day of . in the year of our Liord, one
thousand exght hundred and L
Signature, C.D.
Clerk of the Peace,

(ar, Clerk of the Recorders Court, or Clerk of the Circuit
Court, as the case may be.)

 § 8. that a copy of the said certificate of mturahzatwn
may, at the option of the party, be entered and registered
in the registry office of any county or division of 'a county
within this province, and a certified copy of such registry
shall be sufficient evidence of such naturalization in all
‘courts and places whatsoever.
~ §9. Provided always, and be it enacted, that it shall be
- lawful for any alien entitled to be na,turallzed under - the
provisions of the second or of the third section of this act, to
take the oaths or affirmations of residence and of allemance,
and to obta.m certificates as aforesaid in the same manner as
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aliens entitled to be naturalized under the provisions of the
fourth section of this act only, with the same effect to all
intents and purposes.

§ 10. That any -woman married, or who ahall be married

“to a natural born British subJect or person naturalized

under the authority of this, or any other, or former act
either of this province or cither of the late provinces of
Lower or Dpper Canada, shall be deemed and taken'to be
herself naturalized, and to have all the rights and prm]e«cs

“of a natural born British subject.’

§ 11. That the said justice of "the peace, or other per-
son as aforesaid, for adininistering the oath or oaths or
affirmation or affrmations above m\,ntloncd shall be en-
titlel to recover anl reccive from the person to whom
the same may be administered, the sum of one shilling
and three pence, and no more; and that the clerk of the
peace or clerk of the recorder’s court, or clerk of the circuic

“court shall, for reading and filing the certificate of residence,

and preparing and issuing the Tertificate of naturalization
under seal of the court, be entitled to recover and receive.
from such person, the sum of one shilling and three peuce,
and no more ; and that the registrar of the county, shall, for
recording the said last mentxoned certificate, be entitled to

" recover and receive from such person, the sum of one shilling

and three pence, and a further sum of one shilling and three
pence for every search and certified copy of the same, and
1o more.

§ 12. That from and after the p'lStmg of this act
every alicn shall have the same capacity to take, hold
possess, enjoy, claim, recover, convey, devise, Imp‘n't’
and transmit real estate in all parts of this province, as
natural born subjects of her Majesty, in the same parts

~ thereof respectively ; provided always, thatnothing herein
_ contained shall alter, impair, or affect, or be construed to-
" alter, impair, or affect in any manner or way whatsoever,
any right or title legally vested in or acquired by any person

or persons whomsoever previous to, or at the time of the

_passing of this act.

§ 18. Provided always, and it is hereby declared, that the

- privileges of naturalization imparted by his act to the
several classes of persons herein mentioned, are imparted to

such persons respectively, on the respective terms and con-
ditions ‘herein stated and set forth, and to be by such persons.
exercised. and enjoycd within the limits of this province, -
according to the true intent and meaning of an act passed in
the parha.ment of the Umted Kingdom of Great Britain and |
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Ireland, in the tenth and eleventh ‘years of her Majesty’s
reign, and intituled, -An Aet of Naturalization of Aliens.

§ 14. That nothmv in this act contained shall be
taken to repeal or in any manner affect or interfere
with a certain act of the legislature of Upper Canada, .
passed in the fifty-fourth year of the reign of his late Majesty
Ixmg George the Third, intituled An Act to declare certain
persons therein descmbed Aliens, and to vest their estates in
his Majesty, or any procedings had under the said act.

§ 15. That any person who shall wilfully swear falsely
or make any false affirmation under the authority of
this act, before any justice of the peace, -or before any
‘person ha,vmo- ez officio the power and authority of a jus-
tice of the peace, as aforesaid, shall be deemed guilty
of wilful and corrupt perjury, and every such person shall,
‘on conviction thereof, in addition to any other pumshment
-authorised by law, forfeit all the privileges and advantages
which ‘he or she would otherwise by makmo' such oathor
affirmation have been entitled to under. this act, but the
rights of others in respect to estates derived from or held
under him or her, shall not thereby be prejudiced, exceptmg :
‘ always such others as shall have been cognizant of the
perjury at the time the title by which they claim to hold -
under him or her was created. ‘ ‘

ALLEGIAN CE.

Allegiance is the ¢ie which binds the ‘subject to the kmg,
' in return for the protection which the king affords the sub-
ject.—1 BL Com. 396. And theré is an implied, original
and virtual allegiance owing from évery subject to his sove-
reign, although the subject never sworeany oath or allegiance
in due form—2 Inst. 121; 1 Bl Com. '368—which, upon -
the death of the king in actual possession of the crown, is
due to his heir and successor before his coronation—3 Inst
7; 1 Hale, 61,102 ; T Haw., ¢. 17,§ 19. ‘
Allecrlance i of two sorts; ’the one siatural, and the other
* local ; the former being perpetual, the latter only temporary.
Natural allegiance 13 such as 1s due from all men born
within the kmg s dominions immediately upon their birth;
and this cannot be forfeited, cancelled or altered by any
change of time, place or circumstance, nor by any thing but
the united concurrence of the legislature.—1 B’ Com. 359 ;
2 P. Wm.124; 1 Hale, 68, 96; Fost. 7.
Local alleglance is such as is due from an alien or stranger -
born, for so long a-time as he  contifiues ylthm the king’s .

dommmns and protection’; énd this' céages’ the instant such
‘ 4
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stranger transfers himself from this kingdom to another.—1
Bl Com. 870. L o
- ~ Oath of Allegiance. ‘
I, A.B., do sincerely promise and swear, that I will be faith-
ful and bear true allegiance to her Majesty Queen Victoria, as

lawful Sovereign of the United Kingdom of Great Britain and
Ireland, and of this province dependant on and belonging to

. ‘the said kingdom, and that I will defend her to the utmost of

my power against all traitorous conspiracies or attempts what-
ever which shall be made against her person, crown and
dignity ; and I will do my utmost endeavour to disclose and
make known to her Majesty, her heirs or successors, all treasons
or traitorous conspiracies and attempts which T shall know to
be against her, orany of them; and all this I do swear, without
any equivocation, mental evasion, or secret reservation, and
* renouncing all pardons and dispensations from any person or
power ‘whatsoever to the contrary—So help me God.

 By13&147V.c. 18, § 3, it is enacted that the above
form of oath and no other shall be that of the oath of alle-
giance to be administered to and taken by all persons in this
province who, either of their own accord or in compliance
with any lawful requirements made on them to take the oath
of allegiance to her Majesty, or in obedience to any statute,
shall be willing or desirous to take the same; and the power
to tender or administer such oath is hereby declared to be
vested in all magistrates and other officers now lawful autho-
rised, or hereafter to be lawfully authorised, either by virtue -
- of their office or by special commission from the crown for
that purpose, to administer the oath of allegiance in this
- province or any part thereof.

AMENDMENT.

* By 1 Wm. IV. c. 2, itis enacted, that any judge of any
~court of oyer and terminer and general gaol delivery, (if
such court or judge shall think fit) may cause the record on
which any trial may be pending before any such court, in
any indictment or information for any misdemeanor, when
any variance shall appear between any matter in writing or -
in print produced in evidence and the recital or setting forth
thereof upon the trial is pending, to be forthwith amended
in such particular by some officer of the court. ‘
See also title ““ Indictment.”

AMNERTY.

By 12 V. c. 13, a free pardon is granted to all persbns
in regard to the rebellion in 1837 and 1838; and by § 2, all
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~ lands and tenements, goods and chattels, forfeited to the
crown, are restored to the offender, excepting those actually
seized and sold under lawful authority, in consequence of
any such forfeiture or attainder, by any public officer or
minister of justice; and by the same clause, corruption of
blood, and forfeiture wrought by such attainder, are taken
away. :

ANATOMY.

By 7 V. c. 5, entitled “ An Act to regulate and facilitate
“the Study of Anatomy,” § 1. Enacts that the bodies of per-
- sons found dead publicly exposed, or who immediately before

their death shall have been supported in and by any public
~ institution receiving aid from the provincial government shall
be delivered up as hereinafter mentioned, unless the person
so dying shall otherwise direct: or unless such bodies be
claimed by bond fide friends or relations for interment.
§ 2. Persons qualified to receive such unclaimed bodies shall
be public teachers of anatomy or surgery, or private medical
- practitioners having three or more pupils. But any public
medical school in the locality to have a preferable claim.
§3. The Governor authorised to appoint inspectors of anatomy
in certain places. § 4. Their duties. - § 25. The coroner
presiding at the inquest on any body found publicly exposed
and unclaimed shall notify the local inspector of anatomy if
there be one, otherwise cause the body to be interred as
heretofore. §6. Superintendents of public institutions shall -
notify in like manner such inspector of anatomy. §7. A
register to be kept by such superintendents of the bodies so
delivered up. § 8. Emoluments of the inspectors fixed.
§ 9. Medical practitioners availing themselves of this act to
- give security for the decent interment of the remains.

- By 20 V. .28, § 30, bodies of convicts in the penitentiary
and unclaimed may be delivered up to the inspector of
anatomy. - ‘ ‘ ‘

APPEAL.

Formerly, an appeal against a conviction lay in cases
only where it was expressly given by statute; but the law
in this respect has been altered, and now appeal lies in all
cases, under the 13 & 14 V. ¢c. 54, which enacts as follows, viz :

That from and after the passing of this act, any person, com-
plaint or respondent who shall think himself aggrieved by any
conviction or decision before any one or more justices of the
peace, mayor or police magistrate, in any matter cognizable by
them, not being a crime, may appeal at the next court of general
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quarter sessions of the peace which shall be holden not less
than twelve days after the day of such conviction or decision,
for the county wherein the cause or complaint shall have -
arisen: Provided such person shall give to the other pcu'Ly, or
leave WLth the convicting magistrate for him, anotice in writing
of such appeal, and of the cause and the matter thereof, within
Jowr days after such conviction or decision, and eight days
“before such sessxons, and shall also either remain in custodv
until such sessions, or enter into a Trecognizance with two
sufficient sureties before a justice of the peace, conditioned to
appear at the said sessions and try such appeal, and to abide
the judgment of the court thereupon, and to pay such costs as
shall be by the. court awarded; and upon such notice being -
given and recognizance entered into, the justice before whom
the same shall be entered iuto shall liberate such person if in
custody, and the court at such sessions shall hear and determine
the matter of such appeal, and make such order therein, with
“or without costs to either party, as to the court shall seem meet ;
‘and 1n case cf the dismissal of the appeal, or the affirmance of
the conviction, shall order and adjudge the offender to be
unished according to the conviction, and to pay such costs as
shall be awarded, and shall, if necessary, issue process for en-
forcing the judgment. § 2. The court of quarter sessions, at
the request of either appellant or respondent, shall impannel a
jury to try the matter on which such decision may have been
made, and administer to such jury the following oath:

“ You do solemnly swear that you will well and truly try the
matter of the complaint of C. D. against E.F., and a true verdict
give, according to the evidence—~So help you God.”

And the court, on the finding of such jury, shall thereupon
give such judgment as the circumstances of the case may re-
quire ; not, however, to exceed the amount of penalty or period
of imprisonment that might be imposed or awarded under
any law. giving cognizance to the said justices, mayor or
police matrlstrate § 3. Any appellant may abandon the
appeal by ngmcr the opposite party notice of such intention
in writing six days before the ‘sessions; and thereupon
such convxctmo- justice may tax the respondent’s additional
costs (if any), whlch shall be added to the original costs, and
proceed on the original conviction or decision in the same
manner as if no appeal had been had thereon. .

By 16 V., c. 178, § 26, reciting that doubts m1ght exist
whether under the above statute (13 14 V., ¢, 54) appeals
would lie from convictions under by-laws of municipalities,
it is enacted, that in all cases of ‘complaints against any
person for comxmttmv any offence against any by»la,w of any
municipal corpomnon in Upper Canada all decisions, con-
victions and orders made by any justice of the peace, or any

‘person by law authorised to act in that capacity, shall be
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* subject to an appeal in the manner, and subject to the pro-
_visions prescribed in the above recited act. ‘
It is also enacted that the several forms in the schedule
to this act contained, or forms to the like effect, shall be '
deemed good, valid and sufficient in law. ‘
On an appeal to the quarter sessions, under the 4 Wm. IV.,
¢. 4, evidence may be received which was not offered to the
convicting justices.—Cameron’s D. p. T1. :
See title “ Summary Conviction,” for the forms of
notices. - -
‘ Appeal in Criminal Cases. ‘

"By 20 V. c. 61, § 1, any person .convicted before any
court of Oyer and Terminer and General Gaol Delivery, or
Quarter Sessions, of any treason, felony or misdemeanor,
may apply for a new trial to either of the superior courts of
common law, where such conviction has taken place before a

~judge of either of such courts, or to such court of quarter
sesslons, when the conviction has taken place at such sessions,
upon any point of law or question of fact, as in the case of
any civil action. §2. If such appeal be made to the
quarter sessions, and a new trial refused, the party con-
victed may then appeal to one of the superior courts upon a
~case to be prepared by such party, and signed by the recorder .
or chairman : and such case shall be transmitted by the court
to one of the said superior courts on or before the first
day of the term next after; and such superior court shall
have full power to hear and finally determine such appeal,
and affirm such conviction, or order a.new trial, or make
such order as justice may require. - § 2. In'case of conviction
at any court of oyer and terminer or gaol delivery such ap-
plication for a new trial must be made to such superior court
in or before the last day of the first week of the term, next -
succeeding such court of oyer, &c., and upon such applica-
tion, the court shall make such order either for affirming the
conviction or granting a new trial, or otherwise, as the justice
of the case may require. §4. If the superior court shall
affirm such conviction, the party convicted may appeal to the
court of error and ‘appeal, but not unless allowed by such
superior court, or two of the judges thereof in term or vaca-
tion, within tix calendar months after such conviction
affirmed, unless otherwise ordered by such court of error
-and appeal. § 5. No sentence of death in any case of capital
- felony, shall be passed to take effect until the expiration of
the term next succeeding the sitting of the court, at which
such sentence of death shall be passed. § 6. The judges of
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* the superior courts and of the said court of error and appeal
authorised to make rules to carry out the provisions of this
act. §7. This act not to affect the 14, 15, V., ¢. 13, except ‘
in so far as the same may be inconsistent. ‘

APPRENTICES.

An apprentice is one under age, who is bound by inden-
ture to serve his master or mistress for a term of years ‘
during his minority. ‘

The 5 Eliz. c. 4, commonly called the Statute of Appren-
ticeship, provides and enacts, that all indentures for a less
term than seven years shall be void. But now by statute
14 & 15 V. ¢. 11, a shorter term is legal.

It has been held not an indictable offence to entice away
an apprentice from his mastsr, on' the ground that it is not
an act of a' public nature, but a mere private injury, and
therefore the proper subject of an action.—Rez v. Damel
6 Mod. 182; Rez v. Collingwood, 1 Salk. 380. ‘

At common law, an apprentice stealing his master’s
goods is guilty of felony, if they were simply under his
charge: but not so, if entrusted to him to Zeep for his
master, this being a breach of trust only.—1 H. P. C. 505.
This however was made felony by stat. 21 H. VIIL ¢. 7, in
apprentices [not under eighteen years of age] embezzhno to
. the value of forty shllhngs( ). It is a misdemeanor to solicit -
him to steal his master’s goods, though no act be done by
him as to the stealing.—Rez v. Higgins, 2 East. 5; Rez .

- Collingwood, contra.

It is an indictable offence to refuse or neOIect to supply
‘necessaries to a child, a servant, or apprentlce, whom a
person is bound by duty or contract to provide for —R. ».
Friend, Russ. § Ry. 20.

The apprentlcesmp may be determined by the death of
the master, or the apprentice coming of age.—FEz parte
Davies, 5 Term Rep. 715; Chitty App. L. 79.

Differences between the Master and Apprentice.

The master is allowed by law, with moderation, to
chastise his apprentice.—Dalt. c. 68.

‘But if the master and his apprentice cannot agree, they
may proceed upon any one of the following statutes, ap-

plicable to the facts and circumstances of the case :
- By 5 Eliz, c. 4, § 85, if any master shall misuse or evil
entreat his apprentme, or the apprentice shall have any just

(@) See also post title * Embeszlement.”
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cause to complain, or the apprentice do not his duty to his
master, then the master or apprentice being grieved and
having cause to complain, shall repair unto one justice of
the peace within the county, or to the mayor or other head
officer of the city, town corporate, market town, or other

place where the said master dwelleth, who shall by his

wisdom and discretion take such order and direction

" between the master and his apprentice as the equity of the
case shall require.

And if for want of good conformity in the master, the

. justice of peace or the mayor or head officer cannot com-
pound and agree the matter between him and his apprentice,
then the justice, or the mayor or other head officer shall
take bond of the master to appear at the next sessions then
to be holden in the county, or within the city, town corpo-
rate or market town, to be before the justices of the said
county, or .the mayor or head officer of the town corporate
or market town, if the master dwell within any such.

And upon his appearance and hearing of the matter
before the justice, or the mayor or other head officer, if it
be thought meet unto them to discharge the apprentice of
- his apprenticehood, then the justices, or four of them at
. least, whereof one to be of the quorum, or the mayor or head
officer, with the consent of three other of his brethren, or
men of best reputation within the city, town corporate or
~ market town, shall have power by authority hereof, in .
writing under their hands and seals, to pronounce and
declare that they had discharged the apprentice of his
- apprenticehood and the cause thereof; and the writing so

being made and enrolled by the clerk of the peace or town

- clerk amongst the records that he keepeth, shall be a suffi-
cient discharge for the said apprentice against his master,
‘his executors and administrators, the indenture of apprentice-
hood or any law or custom to the contrary notwithstanding.

And if the default shall be found to be in the apprentice,
then the justices, cr the mayor or other head officer, with the
assistance aforesaid, shall cause such due correction and -
punishment to be ministered unto him, as by their wisdom
and discretion shall be thought meet.

(@) By 20 G. IL. ¢. 19, § 3, it shall and may be lawful to
and for any two or more justices of the peace of the county,
riding, city, liberty, town corporate or place where such
master or mistress shall inhabit, upon any complaint or

(a) Tt is questionable whether this and the following statutes, 6, G. 3, ¢.
22, }aai'g sot been virtually repealed or superseded by provincial statute
14, & . ¢ 11, ‘ ‘
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application by any apprentice, upon whose binding out no
larger a sum than five pounds of lawful British money was
‘paid, touching or concerning any misusage, refusal or neces-
sary provision, cruelty or other” ill-treatment of or towards
such apprentice, by his or her master or mistress, to sum-
‘mon such master or mistress to appear before such justices
at a reasonable time, to be named in such summons; and
such justices shall and may examine into the matters of such
complaint, and upon proof thereof made upon oath to their
satisfaction, (Whether the master or mistress be present or
not, if service of the summons be also upon oath proved,)
the said justice may discharge such- apprentice by warrant
or certificate under their hands and seals, for which warrant
-or certificate no fee shall be paid. ‘

And by § 4, it shall be lawful to and for such Justwcs,
upon apphcatmn or complaint made upon oath by any master
or mistress, against any such apprentice, touching or con-

' cerning any misdemea,nor, miscarriage. or ill-behaviour in
such his or her service, (which oath such justices are hereby
empowered to administer,) to hear, examine and determine
the same, and to punish the offender by commitment to the
house of correction, there to remain and be corrected and
held to hard labour for a reasonable time, not exceeding one .
calendar month, or otherwise by dlschar01ng such apprentice
in manner and form before mentioned.

By § 5, provided, that if any person or persons shall think
himself, herself or themselves aggrieved by such determina-

- tion, order or warrant, of such justice or justices as afore-

said, (save and except any order or commitment,) he, she
or they may appeal to the next general quarter sessions of

' the peace to be held for the county, riding, liberty, city,
town corporate, or place where such determination or order.
shall be made, which said next general quarter -sessions is
hereby empowered to hear and finally determine the same,

“and to give and award such costs to any of the respective
persons, appellant or respondent, as the said sessions shall
judge reasonable, not exceeding forty shillings; the same
to be levied by distress and sale. ‘

By § 6 and Tit is also provided, that no certiorari or other
‘process shall issue or be issuable to remove any proceedings
whatsoever had in pursuance of this act into any of her
Majesty’s courts of record at Westminster.

By 6 G. IIL. ¢. 25, if any apprentice (except such whose
master shall have recewed with such apprentice the sum of
ten pounds) shall absent himself from his master’s service
before the term of his apprenticeship shall be expired, every
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- such apprentice shall, at any time or times thereafter, when- -
ever he shall be found, be compelled to serve his said master
for as long a time as he shall have so absented himself from

" such service, unless he shall make satisfaction for the loss
he shall have sustained by his absence from his service, and
so from time to time, as often as any such apprentice shall,
without leave from his master, absent himself from his ser-
-vice before the term of his contract shall be fulfilled; and
in case any such apprentice shall refuse to serve as hereby
required, or to make such satisfaction to his master, such
master may complain upon oath to any justice of the peace
of the county or place where he shall reside, which oath

* such justice is hereby empowered to administer, and to issue
a warrant under his ‘hand and seal for apprehending any

- such apprentice, and such justice, upon hearing the com-

plaint, may determine what satisfaction shall be made to

. such master by suck apprentice, and in case such appren-

tice shall not give security to make such satisfaction,

according to such determination, it shall and may be lawful

- for such justice to commit every such apprentice to the

“house of correction for any term not exceeding three months.

By § 8, such application must be made within seven years
after the end of the term of the apprenticeship. ‘
And by § 5, any party aggrieved may appeal to the next
general quarter sessions, giving six days’ notice to the jus-
tice, and entering into 4 recognizance within three days
after such notice, with sufficient surety to try such appeal
© aid abide the order of and pay such costs as should be
‘awarded by the sessions. . ‘ ‘
Upon these acts Mr. Chitty, in his treatise on the law
relative to apprentices, observes, that a more extensive
power is given to the sessions than to justices in the first
instance ; that under the statute 5 Eliz. c. 4, one justice is
only counstituted a mediator, and has no power to proceed
unless the master agree to be bound by his determination,
and if he do not, the only course is to resort to the sessions;
but if the master agree, though the apprentice do not, the
magistrate may, by order under his hand and seal, direct
him to be discharged, for no option is given by the statute to
the apprentice, but only to the master.
~ The power given over indentures of apprenticeship to two
magistrates, by the 20 G. IL., c. 19, is confined to appren-
tices where the premium does not exceed five pounds.
Besides the power of discharging, the sessions have, by the

35 § of 6 Eliz. c. 4, power to cause such due correction and

punishment to be ministered unto the apprentice as they may
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think fit, and by virtue of this clause they may commit the
apprentice; and Dr. Burn observes, that this being left inde-
- finite, it seems most apposite that the justices commit the
apprentice to the house of correction for a time, to be kept to
hard labour, or otherwise corrected, as the nature of the offence
may require; but that this clause in the act does not restrain.
but enlarges the power of magistrates over apprentices
beyond the power given them over masters, whom the
justices cannot punish, and the magistrates may inflict
corporal punishment, or discharge an apprentice at then‘
- discretion.

‘ Proceedings at qusz’ons under 5 Elz'zabeth.

An order of discharge may be made upon the application
of either party; for an apprentice may be discharged from a
bad master, and a bad apprenmce from his master.—1 Saund.
815, 16, 813, n.

‘ But the sessmns cannot discharge without setting forth
some canse in their order.—1 Bott. 577; 2 Str. 1013 ; Ib.
704; Bott. 576. ‘ ‘
‘ The usual causes for which the apprentlce complains

- against the master are cruelty and misusing his contract,

~ either by neglecting to instruct him, or the like. ‘

And when the master applies to get rid of his apprennce‘
it is generally upon the ground of incorrigible behaviour.

There is no power to discharge for sickness, as, “where
the apprentice was lame and in the surgeon’s opinion incu-
rably inflicted,” for the master takes him for better or worse,
and Is to pr ovide for hun in -sickness and in health.—1 Str.
89; Bott. 574.

o The order must be under the hands and seals of four
justices, and enrolled as the act directs, or the superior

* courts will set it aside.—1 Saund. 316, n. 5; 2 Salk. 470;
1 Bott. 572; 1 Str. 99..

The power of discharge-is confined, in counties, to four
justices at the least, and must be made at a general sessions, -
and not at a private sessions, or the order may be set aside.
—1 Skin. 89; 1 Bott. 572. ‘

It has been decided and settled, that the Justxces have
power to order restitution of the premium received with the
apprentice, or such part of it as they may think fit, as an
incident to their authority to discharge.—1 Saund. 313,
n. 8, cites 1 Salk. 67, 68; 2 Salk. 481, 8. C.; Skm.‘
108; 1 Bott. 571, 576 ace.; 1 Stra. 79, contra, and see
the proceedmgs in 2 Bemard K. B, 244 296, and Chitty
on App Laws, 107.



apprmt‘i:ts.“ \ 35

‘ If against the Master.

Although the 5 Eliz. requires the discharge to be made on_
the master’s appearance, the court held that the act must
have a reasonable construction, and the sessions might
‘proceed in the master’s absence, otherwise, if he ran away,

the apprentice could not be discharged.—2 Salk.491; 1

Bott. 572. - - :

‘ Proceedings under Provincial Statute. ‘

By 14 & 15 V. ¢. 11, entitled An Act to amend the law
relating to Apprentices and Minors. o

Whereas there is no statute in force in that part of this
province called Upper Canada, to provide for binding ap-

prentices. for a less term than seven years; and whereas it
* would promote the general interest of society if shorter terms =

of apprenticeship were made legal, and the law relating to
apprentices more clearly defined: be it therefore enacted,
- &ec., that from and after the passing of this act, it shall be -
lawful forany parent to, guardian, or other personhaving the
care or charge of any minor, not upder the age of fourteen
years, with the consent of such minor, to put and bind the
same as an apprentice by written indenture, to any master
mechanic, farmer, or other person carrying on any trade or
~ calling for any term not to extend beyond the minority of
such apprentice. ‘ ‘ ,

§ 2. That in any city or incorporated town, it shall be
lawful for the mayor, recorder, or police magistrate, and in
any county or union of counties, for the chairman of and at
any court of general quarter sessions of the peace, to put
and bind as aforesaid, to any master mechanic, farmer or
other person as aforesaid, with the consent of such person,
and with the consent of the minor, any minor who may be
an orphan, or who may be deserted by his or her parents or
guardian, or whose parents or guardian may for the time be
committed to any common gaol or house of correction, or
any minor who may be dependent upon any public charity

“or support: and such apprentice, and the master of such:
" apprentice shall severally be held in the.same manner as if
such apprentice had been bound by his or her parent. -

§ 8. That if any master of any such apprentice shall die,
such apprentice shall by act of law, be transferred to the
party, if any such there be, who shall continue the establish-

- ment of the deceased master, and such party shall hold such
apprentice upon the same terins as his master if alive would
have done, and any master may legally transfer his appren-
tice to any person competent to receive or take any appren-
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~ tice; provided always, that no master shall transfer his
apprentice except to another carrying on the same kind of
business as himself. ‘ ‘

' § 4. That every master shall provide suitable board, lodg-
ipg and clothing, or such equivalent therefor as may be
mentioned in the indenture, to his apprentice during the
term of his apprenticeship, and shall also properly teach and
instruct, or cause him to be tanght and instructed in the art
and mystery of his trade or calling. R

§ 5. That every apprentice shall, during the term of his
apprenticeship, faithfully serve his master, shall obey all
lawful and reasonable commands, and shall not absent him-
self from his service, day or night, without his consent.

6. That any justice of the peace, mayor, or police ma--
gistrate, shall have power, on complaint made before him on
oath, by any apprentice against his master for any refusal of
necessary provisions, misusage, cruelty orill-treatment, after
having duly summoned such master to appear before him to
answer to the complaint, to hear and determine such com-
plaint, and on. conviction to levy such fine on the offender
not exceeding the sum of five pounds currency, as to such
Justice, mayor, or police magistrate may seem meet, and to
issue distress to collect such fine and the necessary costs, and
" in default of satisfaction of such distress, to imprison the

offender in any common gaol for a term not exceeding one

month. And any of the said justices, mayor, or police ma-
gistrate shall have power also, on complaint of any master
against his apprentice for refusal to obey his commands, for
waste or damage to property, or for any other improper
conduct, to cause such apprentice to come before him, and
to hear and determine such complaint, and on conviction, to
order such apprentice to be imprisoned in any common gaol or
house of correction for any time not exceeding one month.
§ 7. That if any apprentice shall absent himself from his
master's service or employment before the time of his ap-
prenticeship shall be expired, he shallat any time thereafter,
wherever he shall be found in this province, be liable and
‘may be compelled to serve his master for so long a time as
‘he shall have so absented himself from his service, unless he
shall make satisfaction to his master for the loss he shall
~ have sustained by his absence from his service. Andin
case such apprentice shall refuse to serve as hereby required,
or to make such satisfaction to his master as aforesaid, or in
case any such apprentice refuse to obey the lawful com-
mands of his master, or in any other way or manner refuse
to perform his duty to his master, or neglect to perform the
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same, such master, or his overseer or agent, may complain
on oath to any justice of the peace, mayor, or police magis-
trate, either in the county, city or town where such master
resides, or.in any county, city or town where such abscond-
ing apprentice may be found; and any such justice, mayor,
or police magistrate may, by warrant under his hand and
scal, cause such apprentice to be apprehended and brought
‘before him, or some other justice of the peace, and upon
hearing the complaint, may determine what satisfaction
shall be made by such apprentice to his master; and in
case such apprentice shall not give or make such satisfaction
immediately, or if the satisfaction be of such a nature as not
to allow of immediate performance, give sufficient surety to
make such satisfaction, then in either case it shall be lawful
* for such justice, mayor, or police magistrate to commit such

‘apprentice to the common gaol, or house of correction of

- such county, city or town, for any time not exceeding three
months: provided always, that such imprisonment shall not

release such apprentice from his obligation to make up his

lost thme to. his master as aforesaid: and provided also,
that where such apprentice shall not have left that part of
~ this province called Upper Canada, or having left it, shall
return thereto, such master shall not proceed under this act
against such apprentice, except within three years next after
~ the expiration of the term for which such apprentice shall
have contracted to serve, or next after such his return, as
the case may be. ‘ ‘ ‘ ‘

§ 8. That any person who shall knowingly harbour or em-
. ploy any absconding apprentice, shall be liable to pay to the

master of such apprentice the full value of such apprentice’s

labour, which value shall be deemed and taken to be the value

which such master would have received from the labour and =

service of such apprentice if he had continued faithfully in
his service, which may be recovered in amy court having
‘jurisdiction where such apprentice may be employed, or
where his master may reside. o ‘

§ 9. That if any apprentice shall become insane, or be
convicted of any crime of the degree of felony, or be sen-

tenced to the provincial penitentiary, or abscond, his master -

may avoid the indenture of apprenticeship, from the time he

shall give notice in writing of his intention to do so to the =

other parties to the indenture, either by serving them with
such potice or copy thereof, or by inserting the same in

some mnewspaper of the county or city where such master's

establishment is situated, or in the Canade Gazette : Pro-

vided always, such master make such election within one-

s
4{?’ %



| 33  apprentices.

 month after the happening of the event upon which such
right of election arises, but not otherwise. o
§ 10. That the provisions of a certain act of the parlia-
ment of this province, passed in the session thereof held in
' the thirteenth and fourteenth years of the reign of our sove- -
reign lady Queen Victoria, intituled, An Act to extend the
right of appeal in certain cases in Upper Canada, shall be
held to extend and apply to all cases arising under this act,
or having any reference thereto. ‘ L Lo
- § 11. That nothing in this act shall be construed to de-
prive the court of quarter sessions of primary jurisdiction
" over offences committed against this act, but that whenever
the said court of quarter sessions shall be called upon to
adjudicate in any matter or case arising under this act, in -
addition to the powers now possessed by such court, it shall
bave power and discretion in cases where it shall appear
necessary for the full and perfect administration of justice,
to annul any apprenticeship, and compel the parties to the
indenture of apprenticeship to deliver the same up to be can-
celled, .and make such further order as the circumstances
may require. e ‘ | ‘

§ 12. That all fines imposed and collected under this act
shall be paid to the chamberlain of the city, or to the trea-
surer of the county or town respectively, where the offence
was committed. h o ‘

§ 13. That the word “master,” when it occurs in this
act, shall include any person or number of persons, male or
female, carrying on business singly or in co-partnership;
and words importing the singular number or masculine gen-
der, shall include several persons, and males as well as
females, unless there be something in the subject inconsis-
tent with such interpretation. ‘ , :

§ 14. That any minor over the age of sixteen years hav-
ing no parent or legal guardian, or who shall not reside with
" his parent or guardian, who. shall, after the passing of this
act, enter into any engagement written or verbal to perform
any service or work, shall be subject to the same legal pro-
visions, and have the same benefit as if such minor had been
of legal age at the time of making such agreement.

§ 15. That this act shall extend only to Upper Canada.

The forms found under the title “ Summary Conviction”
may be used in proceedings under this act.

Common form of Indenture of Apprenticeshz’p.‘

This Indenture witnesseth, that A. B. of ‘the age of
years, the son of B. C. of the township of  in the county
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of ,yeoman, by and with the consent of his said father,
doth put himself apprentice to C. D. of the. city of Toronto,
shoemaker, to learn his art, and with him, after the manner of
an apprentice, to serve, from the day of the date of these pre-
sents, unto the full end and term of  years from thence next
following, to be fully complete and ended ; during which term
_ the apprentice his master faithfully shall serve, his secrets
keep, his lawful commands évery where gladly do: he shall do
no damage to his sald master, nor see it to be done of others, but
1o his power shall let or forthwith give warning to his said
master of the same: he shall not waste the goods of his said
‘master, nor lend them unlawfully to any: he shall not commit -
fornication nor contract matrimony within the said term: he
shall not play at cards, dice tables, or any other unlawful
gares, whereby his said master may have any loss with his
own goods or others, during the said term, without license of
his said master: he shall neither buy nor sell: he shall not
haunt taverns or play houses, nor absent himself from his said
master’s service day or night, unlawfully, but in all things asa
faithful apprentice he shall: behave himself towards his said
master and all his, during the said term. And the said D. C.
in consideration of the faithful services of the said apprentice,
and of the sum of £ of lawful and current money of the pro-
vince of Canada, to him in hand paid by the said B. C. at or
immediately before the execution. hereof, the receipt whereof
is hereby acknowledged, his said apprentice in the art of a
+ shoemaker which he useth, by the best means that he can, -
shall teach and instruct, or cause to be taught or instructed,
finding and providing unto the said apprentice sufficient meat,
drink, lodging and all other necessaries, during the'said term,
and moveover, (here add any special contract for wages, in case
any are to be paid to the apprentice), and for the true perform- .
ance of all and every the said covenants and agreements, each
of the said parties bindeth himself unto the other, and others of
them firmly by these presents. In witness whereof, the parties
above named to these indentures interchangeably have put their

hands and seals, at the. city of Toronto aforesaid, the day-
. of in the year of our Lord 18
Signed, sealed, and delivered } ‘A. B. [Z. 81
in the presence of ‘ B. C. L. 83

E. K. Schoolmaster. C.D. [L.8]

- Summons of the Master for misusing his Apprentice, on 5
Eliz. c. 4, (Burn.)
 Provixce or CanNapa: ‘ ‘
‘ Countgy \gift- ’ To the Constable of the Township of .
. Whereas complaint and information hath been made unto
me .y one of her Majesty’s justices of the peace in and
for the ‘said county, by A. B., apprentice to C. D.,of ,in
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the said township, shoemalker, that the said C. D. hath misused
and evil entreated him the said A. B., (by cruel punishment, and
“Beating him the said A. B. without just cause, and by not allowing
unto him sufficient meat, drink apparel, or as the case may be).

These are, therefore, in her Majesty’s name, to command you
to summon the said C. D. to appear before me, at the house
of , in the said township, on the . day of  at the
hourof  in the afternoon of the same day, to answer unto the
said complaint, and  to be further dealt mth accordmor to law.

Herein fail you not. kR

Given under my hand and seal the - day of  &e.

Summons of the Apprentice on complaint of the Master, on
5 Eliz. c. 4 (Burn).

‘ PRovn\cx oF Canapa:
Cour}cgy\&ft } To the Constable of
“Whereas complaint and information hath been made unto

me  ,one of her Majesty’s justices of the peace in and for
the said conaty, C. D. of . in the said county, shoemaker,
that A. B., now being an apprentice to him the said C. D,
is ne«lwent, tubbom, disorderly (or as the case may Im)
and doth not his duty to, him his said master. These are,
therefore, to command you to summon the said A. B. to appear
before me at . in the 'said township, on the day of
at thehouse of . 1in the afternoon of the same day, to answer
the said complaint, and to be further dealt with according to
law. Herein fail not. ‘

Given under my liand and seal &c.

Form of Recognizance to appear at the Sessions.
- See the usual form—title ¢ Recognizance.”

The condition of the above recognizance is such, that if the
above bounden C. D. shall and do ¢ appear at the next general
quarter sessions of the peace to be holden in and “for the
- county of York, and then and there answer to a complaint tobe
preferred acra,mst him by A. B. his apprentice, and not depart
the court without leave, then this recognizance to be void.

Taken and acknowledged, &c.

Order of dzscharge by four Justices at the Sessions, on the
5 Eliz. c. 4, (Burn).

County of At a general quarter sessions of the peace,
to wit: }holden at  ,in and for the said county, the
day of - “in tlie year of the reign of our Sovereign

Lady Victoria, by the grace of God, of the United Kingdom of’

Great Britain and Ireland, Queen, defender of the faith, and so

forth, before ]ustlces of our said Lady the Queen, asswned

to keep the peace in the said county, and also to hear and de-
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termine divers felonies, trespasses and other misdemeanors in
the said county commirtted, and of the quorum-—it is ordered
as followeth : : ‘

Upon the petition of A. B., apprentice to C. D.,of ~ inthe
said county, shoemalker, to be relieved upon certain neglects
of the said master in instructing him in his trade, and in
" misusing and evil entreating the said apprentice by cruel pun-
ishment (or as the case may be). And the said master having
likewise appeared, upon his recognizance taken before J. P.,
Esquire, one of the said justices, to answer to the complaint of |
the said petitioner, and having proved nothing whereby to clear
himself of the said complaint; but on the contrary, the said A.
B. having given full proof of the truth of the said complaint, to
the satisfaction of the said court, we therefore whose hands and.
seals are hereunto set, being four of the said justices, and of
the quorum, do hereby order,.pronounce and declare, that the -
said apprentice shall be, and 1s hereby discharged and freed
from his said apprenticehood. And this is to be a final order
betwixt the said master and apprentice, any thing in their
indenture of apprenticeship, or otherwise to the contrary not-
withstanding. Given under our hands and seals, the day and
year first above written.

Assignment of an Apprentice.

To all to whom these presents shall come, I, A. M., of
‘ ' send greeting : ' ‘

Whereas my apprentice A, P., hath divers years yet to come.
and unexpired of his apprenticeship, to wit:. whole years
from the day of - now last past, as by his indenture
of apprenticeship to me sealed doth appear. Now know ye,
that I, the said A. M., for divers good causes and considera-
tions, me hereunto moving, have given, granted, assigned and
set over, and by these presents do fully and absolutely give,
grant, assign and set over, unto A. S. of , all-such right,
title, duty, term of years to come, service and demand what-
soever, which I, the said A. M., have in, or to the said A, P., or.
which I may or ought to have in him by force and virtue of the
said indenture of apprenticeship; and moreover I, the said A.
M., do by these presents covenant, promise and agree, with

and to the said A. 8., his executors and administrators, that
- notwithstanding any thing by me, the said A. M., to be done to
the contrary, the said A. P. shall, during the said term of
years, well and truly serve the said A. S., as his master, and
his commandments lawful and honest shall do, and from his
service shall not absent himself during the said term; provided,
that the said A. 8. shall well entreat and use him the said A.
P., and him the said A. P., in the craft, mystery and occupa-
tion of & , which he the said A. S. now useth, after the best
manner that he can or may, shall teach instruct and inform, or

6
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cause to be taught, instructed and 1nformed as much as there-
unto belongeth, or in anywise appertaineth, and shall also,
during the “said term, find and allow unto the said A. P. suffi-
clent meat, drink, apparel, washing, lodging, and all other ,

things needful or meet for an apprentice.
Tn witness, &c.

APPROVERS.

An approver is a person who (when indicted of treason or
felony and arraigned for the same), confesses the fact before
plea pleaded, and appeals. or accuses others, his accomphces
‘of the same crime, in order to obtain his pardon ; in this case
he is called an approver. Such approvement can only be in
capital offences, and is as 1t were, equivalent to an indictment;
for the appellee is equally called upon to answer it ; and if he

~ hath no reasonable orlegal exceptions to make to the approver,
(which were formerly very numerous), he must put himself
upon his trial, and if found guilty must suffer judgment, and
the approver shall have his pardon ex debito justities.

On. the other hand, if the appellee be acquitted, the
approver shall receive Judcrment to be hanged, upon his own
confession of the indictment ; for the condition of his pardon
has failed, viz., the convicting of some other person, and
therefore his conviction remains absolute.—3 Inst. 129 ; 4
Bi. Com. 230 ; 2 Hale, c. 4, 29 ; 2 Haw. c. 24.

‘But this course of admlttmg approvements has lonrr been
disused, and the law upon the subject is now become mercly
matter of curiosity. But what has most contributed to render
the system of approvement obsolete, is the practice which has
now prevailed for many years, of the committing magistrate
admitting an accomplice to become a witness (or as it is gen-
erally termed king’s evidence) against his fellows, upon an
implied confidence, which the judges of gaol delivery have
usually countenanced and adopted, that if such accomplice
‘makes a full and complete discovery of that and all other

felonies, to which he is examined by the magistrate, and
afterwards gives his evidence without prevarlcamon or fraud
he shall not himself be prosecuted.—4 BZ Com. 331.
- And see post title « King’s Bvidence.”

ARBITRATION.

By 9 & 10 W, c. 15, § 1, all merchants and others, dem— ;

ring to end any controversy (for which there is no remedy
but by personal action or suit in equity) by arbitration, may
agree that their submission of the suit’ to the award of any
persons. shall be made arule of her Magesty § courts of record, .
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and may insert such their agreement in their submission, or
the condition of the bond or promise; and upon producing .
an affidavit of such agreement, and upon reading and filing
such affidavit in court, the same may be entered of record,
and a rule shall be thereupon made, that the parties shall
submit to, and finally be concluded by such arbitration ; and
. in case of disobedience thereto, the party shall be subject to
~ all the penalties of contemning a rule of court, and process
accordingly ; which shall not be stopped by any order, &c. of
any other court, either of law or equity, unless it appear on
oath that the arbitrators or umpire misbehaved themselves,
and that such award was corruptly procured. L
Any arbitration or umpirage procured by corruption or
undue means shall be void and set aside by any court of
law or equity, so that such corruption or undue practice be
complained of in the court where the rule is made for such
arbitration, before the last day of the next term after such
~arbitration made and publishedito the parties—§ 2.

The form of an Agreement.

Axticles of agreement entered upon. this day of 8 ,
between A. B. of , of the one part, and C. D. of , of the
other part. - Whereas (here state the subject @ dispute, and that =
an action s now pending in. the Court ¢f Q. B.) And whereas .

"the said A. B. and C. D., for the purpose of putting an end to
all controversy touching the matters in question, have respec-
tively agreed to refer all questions, differences and disputes
whatsoever, now pending in the said matters, (and ¢ an action
i pending, “also by whom, to whom, and tn what manner, the costs
of all the parties in such cause or suit shall be paid’’) to the con-
sideration, judgment and arbitrament, and final award of ,
being. a person indifferently named and chosen by the parges
hereto, as an arbitrator in the premises; and further, that the
said reference and submission shall and may, in pursuance of
the statute in that behalf made and provided, be made an order.

of her Majesty’s said court of Queen’s Bench, if the said court

‘'shall think fit to order the same. Now these presents witness,
that for the consideration and purposes aforesaid, it-is hereby
declared and agreed upon, by and between the said parties to
these presents, that' they the said parties hereto, and each of
them, their and each of their heirs, executors and administrators,
on his and their respective parts, shall and will well and truly
stand to, abide by, perform, fulfil and keep, the order, arbitra-
ment, final determination, and award of the said the arbi-
trator so as aforesaid indifferently named and chosen by them
‘the said parties hereto, to_adjudge, arbitrate, determine, order
and award between them, of and concerning all questions, titles,
controversies, differences and disputes, niow pending or subsist-

»
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‘ing between them in the premises, and also by whom and in
what manner, and to whom the costs in the said suit are or
ought to be paid, so as the said arbitrator shall make such his
order, arbitrament, final determination and award in writing,
under his hand and seal, ready to be delivered to the said par- -
txes, or such of them as shall require the same, on or before the

day of  next ensuing the date of these presents. And it
is hereby agreed by and between the said parties hereto, that
no action at law or suit in equity, shall be commenced or pro-
~ secuted by any or either of them against the said , for or on
account of his award, to be made pursuant to this aoreement.
In witness Whereof the said parties to these presents have’
hereunto set their ha.nds and seals, the day and year ﬁrst above
written.
- Signed, sealed, and delivered, CA.B. [L.8]
in the presence of } C.D. [L.S]

The Awarc?.

To all to whom these presents shall come, I, of » yeoman,
‘ send greeting : ‘

Whereas (here recite the subject matter in dispute, and. the agree-
ment to refer the same to ar(ntratlon, as in the above ' form.)
Now know ye, and these presents, witness, that I, the said
having taken upon myself the said reference, and having heard
the statement of the parties and their witnesses, and having
examined the matters and proofs produced on both sides, and
having investigated the transactions and accounts by and be-
tween the said parties, and maturely considered the same, do
make my award in manner following, that is to day:—I do
hereby award and determine that there IS now justly due and
owing to the said ‘A.B. from the said C.D. the sum of £
upon 2 balance of account: and I do award, order and direct
.that the said C.D. shall pay the said sum of &£ to the said
A.B. or his order, within  after the publication of this my
award, and notice thereof in writing given to the said C. D.:
and I do further order and direct that each of the said parties
shall pay his own costs, charges and expenses of and concern-
ing the said suit, and of all matters whatsoever attending the
said reference : (a) and I do further order and direct that the
costs and charges of and attending this my award shall be paid
equally between the said parties.

In witness whereof, I have hereunto set my hand and seal,
‘the - day of , 18

Slcned sealed, and delivered,

in the presence of }

(a) The arbitrator may award otherwxse, as he may thmk proper, and
‘award either party to pay the whole.
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ARRATIGNMENT.

~ The arraignment of a prisoner consists in calling him to.
the bar by his name. and commanding him to hold up his
hand, in order to identify his person, reading over distinctly
the indictment to him, that he may understand the charge,
and demanding of him whether he is *“ guilty” or . not
guilty.” The practice formerly was to ask him, in addition,
how he would be tried—to which the answer was—“by God
‘and my country.” But now, by 4 & 5 V., c. 24, § 14, if
any person whatsoever, being arraigned upon an indictment
for treason, felony or piracy, shall plead thereto a plea of
“not guilty,” such person shall by such plea, without any .
further form, be deemed to have put himself or herself upon
the country for trial, and the court shall, in the usual manner,
order a jury for the trial of such person accordingly. - ‘

§ 15. If any person, being arraigned upon or charged with
any indictment or information for treason, felony, piracy or
misdemeanor, shall stand mute of malice, or will not answer
directly to the indictment or information in every such case,
it shall be lawful for the court, if it shall so think fit, to order .
the proper officer to enter a plea of *“not guilty * on behalf of
such person, and the plea so entered shall have the same force
and effect as if such person had actually pleaded the same.

The prisoner should stand at the bar till he receives judg-
ment, without irons, shackles or bonds.—2 Hale, 219. -

ARREST. ‘

An arrest is, in the criminal law, an apprehending or re-
straining of the person of any individual, in order to be forth-
coming to answer an alleged or suspected offence or crime;
and to such an arrest all persons whatsoever, without distine-
tion, are equally lable; but no man' can, in' general, be

arrested unless charged with such a crime as will at least
Justify holding him to bail when taken.—4 BI. Com. 289.

Arrest by Warrant.

A warrant may be granted, in extraordinary.cases, by the
privy council, or any of the secretaries of state, but ordinarily,
by justices of the peace.~—1 Ld. Raym., 65.

A justice may grant a warrant in all cases where he has
a jurisdiction over the offence, in order to compel the person
accused to appear before him.—12 Co. 130; 2 Haw. 34;
Bane v. Methuen, 2 Bing. 63. o ‘f

Thus a warrant may be granted in all treasons, felonies
and breaches of the peace, and also for all such offences as'a
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Justice has power to punish by statute.—Ibdid. So a justice
may grant a warrant against an offender charged on oath
with having published a lzbel and compel him to ﬁnd sureties.
—But: ». C’ommt 1 Brad. 5- B. 548.
It wnay be issued also to apprehend a person accused of
felony, though not indicted, or to apprehend a person suspec-
ted of felony, though the original suspicion be not in the
justice issuing the Warrant but in the party that prays it,
for the justice is the competent judge of the pr obabxhty '
offered to him of such. suspicion.—2 Hale, P. C. 108, and
‘see 84 Bdw. II1. ¢. 1.
- But no warrant should in any case be gr.mted without an
examination upon oath of the party requiring it, as well to
ascertain that there is a felony or other crime actually com-
mitted, as also to provethe cause and probability of suspecting
the party against whom the warrant is prayed.—2 Hale, 100.
The reasonable grounds of suspicion are—common fame, ‘
being found.in such circumstances as induce a strong pre-
sumption of guilt; the flight or escape of the person suspected
being found in ev11 company ; .or living.an idle, vagrant and
disorderly life.—2 Haw. 76.
The warrant should be under the hand and seal of the
justice ; should set forth the time and place of making, and
the cause for which it is made ; and should be directed to the
- constable or other peace officer, (or it may be to any private
person, by name—Salk. 176.) requiring him to bring the
- party, either generally before any justice for the county, (or
district,) or only before the justice who granted it: the warrant
in the latter case being called a spema,l warrant—2 an ‘
85; 4 BI. 290.
A general warrant to apprehend all pelsons suspected
~ without naming or . describing any person in particular, is
illegal and w01d for it is uncertain.—1 Hale, 580; 2 Haw. 82.
T like manner, a blank warrant, filled up by a third person,

with the name of an officer after the warrant is signed and
sealed by the magistrate, is illegal.—Stockley’s case, 1 East.
P. C. 310; Houson v. Barrow, 6 T B. 122; Stevenson’s
case, 10 St Tr. 462, -

The cause of the arrest should be stated with sufficient
certainty on the face of the warrant, in ‘order to shew the
jurisdiction of the court or magistrate granting it.

‘When a warrant.properly penned is received by the oﬁicer,
he is bound to execute it within the district for which the

* jurisdiction extends; and the officer will (by 24 @. IL, ¢. 44)
be in that case indemnified, even though the magistrate.
should not have strict authority to grant it.—B7. 291.
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The warrant of a justice of the peace in one county must be
backed, that is, signed by a justice of the peace in another,
before it can be executed in the latter county; and see 23°G.
IL., ¢. 25, and 24 & II., ¢. 55, also 16 V. ¢. 178, § 3, and
16 V. e 179, § T. ‘ : o

When a. constable, after he has arrested.the party under
a warrant, suffers him to go at large, upon his promise to
come again and find securities, he cannot afterwards arrest
him by force of the same warrant; but if the party return
and put himself again under the custody of the constable, it
secms that the counstable may then lawfully detain him and
carry him before the justice.—2 Haw. 81. ‘ ‘

And if the party escape, the officer may take him again,
“although he goes out of view, or flies into another town or
county.—Dalt. ¢.169. ‘ .

Arrest without Warrant.

A justice of the peace may apprehend, or cause to be
apprehended, by word only, any person committing a felony
“or breach of the peace in his presence.—1 Hale, 86; and
sce 84 Edw. L., e. 1.- . oo

So the sheriff and the coroner may apprehend any felon

within the county, without warrant.—2 Hale, 87, 88; 4 Bl. -

Com. 292. - ‘ .
So also a constable may arrest any one for a felony or -
breach of the peace committed in his view, and carry him be-
fore a justice of the peace. And in case of & felony actually
committed, or a dangerous wounding whereby felony is likely -
to ensue, he may also, upon a probable suspicion, arrest the
party, notwithstanding the suspicion arise not in his own
mind, but in that of some other person, who communicates it
to the constable. But in' this: Jast case he ought to inquire
scrupulously into the causes of the suspicion; for though he
“cannot do this upon oath, it may reasonably carry over the
suspicion to his own mind.—Hale, 91. C o
And although it should afterwards appear that no felony
has been committed, yet he may justify an arrest without a
warrant on a charge of felony made by another person, on
reasonable cause of suspicion.—Samuel v. Payne, 359. Or
even if, without any charge, the constable himself has reason-
able cause of suspicion.—Beckwith v. Shilby, B. ¢ C. 635.

And if one menace another to kill him, and complaint be
made to the constable forthwith, the constable may (in order
to avoid the present danger) arrest the party, and detain him
till he can conveniently bring him to a justice of the peace;
and this on the ground that it is the duty of the officer to
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‘ prevent a proba.ble felony, (2 Hale, 88; or, accordmg to
. Dalton, c. 116, § 3) even a probable battery or assault.
- Watchmen, who are appomted by the statute of Winchester

(13 Edw. L.) to keep watch and ward in all towns, from sun-
setting to sun-rising, or such as are mere assistants to the
constable, may arrest all offenders, and particularly night-
walkers and disorderly persons, and commit them to custody
till the morning.—2 Hale, 98.

By4&57V.,c. 25§55 any person found committing any
. offence pumshable by indictment, or upon summary conviction
under this act, may be apprehended without a warrant by any
peace officer, or the owner of the property. The4 &5 V.,
c. 26, §‘)8 contams a similar provision for offences under

that act

By przwte Persons.

Any prwate persom, Who is present when any felony is
committed, is bound by the law to arrest the felon, on pain
of fine and imprisonment if he escape through hisnegligence.

- —32 Haw. 74.

So where an indictment is found against a party, a private

person may arrest the offender. —Dalt. c. 170, § 5; 1 Haw.
28,8125 1 East. P. C. 301. :

A private person may arrest any suspicious nwht-walker,
or a common cheat, in order to take him before a justice.—
1 Jones, 249; Cro. Car. 274; 2 Rol. Ab. 546.

By 18'V., c. 92, § 40, (the criminal law amendment act)
it is enacted that it shall be lawful for any person whatsoever
to apprehend any person who shall be found committing any
offence against the provisions of this act, or any indictable
‘offence in' the night, and. to convey hlm, or deliver him to
some constable or other person in order to his being conveyed
as soon as conveniently may be, before a justice of Cthe peace,
to be dealt with according to law..

The manner of making an Arrest.

The party arrested should have due notice of the officer’s
authority.—1 Hale, 458, 470 1 Haw. c. 31, §49, 50 Fost.
310; Kel. 186.

But otherwise, if the officer and his business be Lnown —_—
‘Mackally s case, 9 Co. 59; Pew's case, Cro. Car. 183. And
this will apply as well to a special bailiff as to a known
officer.—2 Russ. T87.

After a due notification to the pa.rty, a bailif Juratus ot ‘
- cognitus (sworn and known) acting in his own district, need

not shew the warrant by which he is constltuted b«mhﬁ‘——l
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‘ Hale, 458 461 583; 9 Co. 69 Gordon’s case, 1 East. P.C.
815: or, as it seems, the partlcular warrant directed to him -
to execute.—1 Fast. P. C. 315. ‘

But if he acts out of his precinet, and is not sworn, or com-
monly known, he must then shew his warrant, if demanded
—Hale, 459 ; Fost. 320.

If o constable has mo authority, a notlﬁcanon of " his
authority becomes more essential. In this case, it seems that
the production of his staff of office, or any other known
ensign of authority, will be sufficient.—1 Hale, 406, et seq.;
Fost. 8310; Kel. 66, 115; 1 Russ. 738.

An arrest in the mght is good, both at the suit of the king
and of the subject, In order to prevent the escape of the
party —9 (. 66..

Bare words will not make an arrest, without laying hold |
on the person,. or otherwise confining him. But if an officer
comes into a room, and tells the party he arrests him, and
locks the door, this is an arrest.—1 Sa. 79; 2 Haw. 129;

- Cas. temp. Hard. 301. :

Doors and’ windows may be broken open if necessa.ry, in
order to make an arrest under a magistrate’s warrant, or any
~ other criminal process : but in this case, the officer must first
signify to those in the house the cause of his coming, and
request admittance.—2 Haw.86; 1 Hale, 459 ; 2 Hale, 117
Dalt. ¢. 169; Fost. 320 ; 1 East. P, c., 315,

And as an officer may break open a man’s own house, so
may he break open the house of a stranger, in order to take
him ; but the party must be there—if not, the officer will be
- atrespasser—2 Hale, 117—unless acting under a magistrate’s
warrant.

Where one is known to have committed a treason or felony,
or to have given another a dangerous wound—then, if pur-
sued by an oﬂicerg or even a private person, with or without
warrant, doors may be broken to apprehend him.—1 Hale,
459; 2 Haw e. 13,§ 7 ; Fost. 320. ‘

Upon any process of contempt from courts of justice, the
officer charged with the execution of such process may break
open doors if necessary to execute it.—Burdett v. Abbot, 14
East. 157.

So the. like may be done upon a capias ut lagatum, a
capias pro fine, or upon an habere facias possessionem ; or
where a forcible entry or detainer is found by inquisition,
- before justices of the peace, or appears upon their view.—
2 Haw. c. 14,86 ; 4 Com. Dig., title Forcible Entry (D. 6.)

Or, on the ‘warrant of a justice for levying a penalty on a
conviction grounded on any statute, which gives the whole ‘

7
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-or any part of such penalty to the king.—2 Haw. c. 14 §5
But in this case the officer, if required, must shew the warrant,
and suffer a copy to be taken.—27 G. IL, c. 20. -

. So when there is an affray in a house, in the view or hear-
ing of the constable, and manslaughter or bloodshed is likely
to ensue, he may break open doors to keep the peace.—2
‘Hale, 95; 1 Haw. 137 ; 2 Haw. ¥T.

So if there be a dsorderly drinking or noise in a house, at
an unreasonable time of night, especially in inns, taverns or
ale-houses, the constable or his watch (demanding entrance
and being refused) may break open the doors, to see and
suppress the disorder.— Hale, 95. ‘

So wherever a person escapes from a la.wful arrest, and
shelters himself in a house, the officer may break open doors
to retake him, whatever the cause of arrest may have been.
—2 Haw. 8. But if it be upon a fresh pursuit, the officer

(it seems) should have a warrant.—1 Fast. P. C. 324.

And in any of the above cases, where the officer enters a
house, and ‘the doors are locked upon him to prevent his
egress, he may break them open to regain his liberty.—1Ibid.

What is to be done after making an Arrest.

When the arrest is by warrant, the officer who has made
it should forthwith bring the party before a magistrate, ac-
cording to the direction of the warrant. If the warrant be
to bring the defendant before any justice of the county, then
the officer may bring him before what justice he thinks fit;
for the defendant himself has no election in the matter.—
1 Hale, 582; 15. 112.

If the time be unseasonable, as, in or near the mght
- whereby he cannot attend the justice ; or if there be danger
of a present rescue; or if the party be sick—then the con-
_ stable may keep the party in a house, or any place of security,
till the next day, or such time as it may be reasonable to
bring him.—2 Hale, 120.

And after the officer has brought him to a justice, yet he
 is still in custody till the justice discharge, or bail, or commit
him.—Zbid. .

But the constable need not return the warrant itself, but -
may keep it for his own justification, in case he should be
questioned for what he has done upon it.—Ld. Raymond,
1196.

For forms of warrants see Indictable Oﬁ'ences,” “ Sum-
mary Conviction.”

ARSENALS.
See “King's Stores.”
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ARSON. o

Arson, at common law, means the malicious and wilful
burning of a house, or out-house, of another man; and being
an offence of very great, mahgmty, was always considered of

the degree of felony ~1 Haw. 1

By Statute

The statutes relating to this offence are the 23 H VIII
¢.1;25 H. VIIL, ¢. 3; 4 & 5 Ph. M., c. 4; 22&23011
¢. 7; all of which are now obsolete. - ‘
‘ By stat. 6 Anne, c. 81, if any servant through neghgence
" or carelessness shall set fire to any dwelling house, he shall
forfeit £100, and in default of payment be comimitted 1o
hard labour for eighteen morths.

And now by stat. 4 & 5V, c. 26, § 2, whosoever shall
unlawfully and maliciously set fite to any dwellmg—house, any
person being resident therem, shall be guilty of felony, and
being convicted thereof shall suffér death. § 3. Whosoever

shall unlawfully and maliciously set fire to any church,
chapel, or meeting house for religious worship ; or any house, ‘
out-house, ware-house, office, shop, mill malt-house, hop-oast,
barn or granary,or to any buﬂdmg or erection used in
carrying on any trade or manufacture or any branch thereof,
whether the same or any of them shall then be in the posses-
sion of the offender, or in the possession of any other person,
shall be guilty of felony, and being convicted thereof, shall
be liable, at the discretion of the court, to be imprisoned at
hard labour in the provincial penitentiary for life, or for any
term not less than seven years, or to be imprisoued in any
other prison or place of confinément for any term not exceed-
ing two years. §17. Whosoever shall unlawfully and mali-
ciously set fire to any stack of corn, grain, pulse, peat, coal,
~ charcoal, or wood, or any steer of wood, shall be guilty of
~ felony, and being convicted thereof, shall be liable, at the dis-
cretion of the court, to be 1mpnsoned at hard labour in the
provincial penitentiary for the term of his natural lifé, of for
any termh not less than seven years, or to be imprisoned in
any other prisoh or place of confinement for any term not -
exceeding two years. -
- Byl10&11 V., c. 5, § 1, destroying or damaging any diwel-
ling house by the explosmn of gunpowder, or other explbsive
subscance, is made felony. ——See post title « Ezplosive Sub-
stance.”
By 12.V., ¢. 20, setting fire to any school~house, lecture-
room, seminary of learning, -college, or building used for the
purpose of educanon, or any v111age, town or ‘city hall, or to
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~ any railroad station house, steam or fire-engine house, or toll-
‘booth, or any other building used or employed as a mechanies’
institute or as a public library, or to any hall or building
used by any body or society of persons by whatever name or
designation they may be known, and whether they are associ-
ated for educational, plilanthropic or. benevolent purposes, or
for any other lawful purpose, or to.any museum or repository
of curiosities, shall be felony, and the offender liable to im-
prisonment in the penitentiary for his natural life, or for
any term not less than three years, or to imprisonment in

- any other prison for any term not exceeding two years.

By 18 V., c. 92, § 34, if any person shall wilfully and
maliciously set fire to any station-house, engine-house, ware-
house, or other building belonging or appertaining to any
railway, lock, canal, or other navigation, or to any goods or
chattels being in any building, the setting fire to which is
made felony by this or any other act of parliament, every
such offender shall be guilty of felony, and shall be liable to
be punished as in the next preceding section of the act is
mentioned. . ‘ : : ‘

-§ 35.  If any person shall unlawfully and maliciously set
‘fire to any stack of corn, grain, pulse, straw, hay, coals, -
charcoal or wood, he shall be guilty of felony, and upon
conviction, liable to be imprisoned in the provincial peniten-

tiary for a period not less than two, nor more than five
- years. ' ‘ L e
For forms, see « Indictable Offences.”

ARTICLES OF THE PEACE.

Whenever a person has just cause to fear that another will
burn his house, or do him or his wife or children a corporal
- hurt, or unlawfully imprison any of them, or that he will
‘procure others to do so, he may exhibit articles of the peace
against the person from whom he apprehends such mischief,
either in the Court of Chancery or Queen’s Bench, or before
a justice of the peace; and such court or justice is bound to
- require the party to find securities to keep the peace towards
the exhibitant, upon the latter making oath that he is actu-
ally under such fear from the other person, and that he has
just cause to be so, and that he does not require such surety
out of malice or vexation.—1 Haw., c. 60, § 6, 7. )
And all persons whatsoever under the Queen’s protection,
subjects or aliens, have a right to demand surety of the
peace. ‘ S ‘
A wife may demand it against her husband, and a husband
against his wife.—Ib. § 2, 4. : SR
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 Sureties of the peace may be required from any person

whatsoever under the degree of nobility ; but ¢nfants and
married women ought to find security by their friends, and
not to be bound themselves—1b. § 5. o

When the articles are exhibited before a justice of the
~ peace, the party, if present, may be immediately committed,
unless he offer sureties; but if he be absent, the justice can-
‘not. commit him .for not finding security, until he has been
required, and has refused to do so; and the warrant in that
case must shew the cause for which it is granted, and at
whose suit.—1 Haw., c. 60, § 9; Rex v. Wilks, Ib. 5. o

The proper course in such a case would be for the justice
to take the information on oath, of the party complaining,
with a statement of the particular’ facts or menaces that
induce the complainant to fear some injury to himself or
property: upon which. the justice may issue his warrant
for bringing the party before him ; upon his being brought
before him, he may then either bind him over with suffieient
sureties to keep the peace, or to appear at the sessions. If
‘bound over to appear at the sessions, he should also be bound
to keep the peace in the meantime towards the party com-
plaining, and this is the common form of the precedent.—
1 Haw., c¢. 60,-§ 16. It is better, however, for justices to
bind over the parties to keep the peace a reasonable time, to
‘be stipulated in the recognizance, rather than to appear at
the sessions, where the offender would be obliged to find
fresh security, without any new offence being alleged; and
for non-appearance his recognizance would be forfeited,
except reasonable cause shewn, by sickness or otherwise;
and this opinion ‘is corroborated by a recent decision in the
Court of Queen’s Bench, which determines that a justice of
the peace is authorised to take surety for the peace for a
limited time, (e.g., two years,) according to his discretion,
and that he need not bind the party over to the next sessions.
2B.& 4. 278, ) o

A warrant for the peace must be executed by the person
only to whom it is directed, who is authorised to break open
any door on being refused admittance and stating the cause
of his coming.—2 Haw., c. 14, § 2. ‘

If the warrant is special, the party must be carried before
the justice granting it, and no other; but if general, the
offender may be taken before any justice, and the officer
may take him to prison on refusing to give sureties before
such justice.—1 Haw., ¢. 60, § 13. If the accused, on
being apprehended, refuse to obey the warrant, or to find
sureties, the officer may, without further warrant, convey
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him to gaol: but the warrant should so direct; otherwise it
is prudent to bring him before the justice, by whom, on
refusal to find sureties, he may be committed without further
warrant.—2 H, H. 112; Dalt. c. 118. "

- An officer not doing his duty may be indicted and fined
" atthe sessions.—Dait. ¢. 118. If the sureties are insufficient,
- the justice may compel the party to find better.—C. 116,
119. But if the sureties should die, the principal is not
compellable to find other, their executors or administrators
being liable. . . ‘ o

‘The recognizance may be forfeited by doing any actual
- violence to the person of another, or causing it to be done
by his instigation.—Dalt. ¢. 121. A justifiable assault is
no forfeiture.—1 Haw., c. 60, § 23, 24. -

If the recognizance is made to keep the peace generally,
it shall be deemed to be during the party's life; and as
such recognizance cannot be discharged, it should not be so
(gin'mted on slight grounds.—Dalt., ¢. 119, 120. But it is

ischarged upon the death of the Queen, or of the principal.
—1 Haw., c. 60, § 17. And it has been held that the
recognizance may be discharged on the release of the com-
plaining party.—7b. ‘ L

If the recognizance is to keep the peace towards the
Queen and all her subjects, the sessions may discharge it,
~ unless on proclamation some person appears to demand

sureties upon warrantable cause; but if it is made to keep
the peace with a particular person, the sessions will not dis-
charge it, though the person requiring it do not appear;
and the court may bind over the party to the next sessions.
—Dalt., c. 120. - " ‘ ‘

If the party accused be in prison for want of sureties, on
the death of the party demanding the peace, he shall be
released, or if he offers sufficient surety while in prison.—
Dalt., c. 118.—See also post title “ Surety for good Be
haviour.” ‘ ‘ :

Information to require Surety of the Peace and good dehaviour.
Province oF Canapa: L

County of » ) The information and complaint of A. B., of
to wit. | , taken on oath before me, the under
signed, one of her Majesty’s justices of the peace in and for
‘the said county of  at  in the said county this  day of
, 18 who saith that C. D., of . ', yeoman, did, on the

day of , threaten the said A. B, in the words, or to the

. effect following, that is-to say, (Set them outwith the circumstan-
ces wnder which they were used) and that from the aliove and other
threats used by the said C. D. towards the said A. B., he; the
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said A, B., is afraid that the said C. D. will do'him some
bodily harm, and " therefore prays that the said C. D. may be
required to find sufficient sureties to keep the peace and be of .
good behaviour towards him, the said A.'B. And the said A.
B. also saith, that he doth not make this complaint against, nor
require such sureties from the said C. D., from any malice ot
ill will, but merely for the preservation of his person from
injuty. ‘ o : ‘ ‘

Sworn before &c. . A..B.
‘ Warrant thereon.

Province oF Canapa: C
County of - , ) To the constable of  ,in the County of
to wit. ‘ . :
Whereas A. B., of , yeoman, hath on this  day of
personally come before me, J. C., Esq., one of lier Majesty’s
justices of the peace in and for the said county, and bath ‘this.
. day made information and complaint upon oath that C. D., of
~ , yeoman, did on the . day of ,at  ,threaten to
beat, &c., (here follows the tnformation) and that from the above
and other threats used by the said C. D. towards the said A. B.,
he, the said 'A. B., is afraid that the said C. D. will do him
some bodily harm, and hath therefore prayed of me. the said
~ justice, that the said C. D. may be required to find sufficient
sureties to keep the peace and be of good behaviour towards
him the said A. B. These are therefore to require you imme-
diately upon sight hereof, to apprehend and bring the said C.
D. before me, to find sufficient sureties as well for his appear-
ance at the next general quarter sessions of ‘the peace to be
holden in and for the said couunty, then and there to answer to
. the premises, and to do and receive what shall be then and
there enjoined him by the court, as also to kecp the peace and
be of good behaviour towards her Majesty and ali her liege -
people, and especially towards the said A. B. Given under
my hand and seal, at  , in the said county, the  day of

. Condition of Recognizance to appear at the Sessions.

The condition of the within written recognizance is such,
that if the within bounden C. D., of &c., shall appear at
the next court of general or quarter sessions of the peace to be
holden in and for the said county of , to do and receive
what shall be then and there enjoined him by the court; and

.in the mean time shall keep the peace, and be. of good beha-
viour towards her Majesty and all her liege people, and especi-
ally towards A. B. (of . &c.) for the term of,  now next
ensuing, then the said recognizance to be void, or otherwise to
stand in full force and virtue. ‘

Condition of the Recognizance to keep the Peace, dc., with-
‘ ‘out appearance at the Sessions. ‘
The condition of the above recognizance is such, that if the
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above bounden C. D. shall keep the peace, and be of good
behaviour towards her Majesty and all her liege people, and
. especially towards A. B.of  , for the space of one year, (or
longer if need be.) then this recognizance to be void, or else to
remain in full force and virtue. ‘ ‘

- Commitment for want of Shreties.

- 'ProviNCE oF CANADA: - ‘
County of »  To the constable of ', and to the keeper of
to wit: 2 the common gaol of the said county at .,
in the said. county. - o ‘
Whereas, on the - . day of instant, complaint on oath
" was made before the undersigned, one of her Majesty’s justices
of the peace in and for the said county of  , by A. B. of

that C. D. of on the - dayof =~ ;atthe township of
aforesaid, did - &, Sfol[ow to end of complaint as in
form above), and Whereas the said C. D. was this day brought

and appeared before me the said justice, to answer unto
the said complaint, and having been required by me to enter
into his own recognizance in the sum of £ , with two suffi-

cient sureties in the sum of £  each, as well for his appeat-
ance at the next general quarter sessions of the peace to be
held in and for the said county of , to do what shall be

" then and 'there enjoined him by the court, as also in the mean-

time, to keep the peace and be of good behaviour towards her
Majesty and all her liege people, and especially towards the
said A, B., and the said C. D. hath refused and neglected, (a)
and refuses and neglects 10 find such sureties. These are
therefore to command you the said constable of the township
of ,to take the said C. D. and him safely to convey to the
common gaol at - aforesaid, and there to deliver him to the -
keeper thereof, together with this precept; and I do hereby
command you the said keeper of the said common gaol, to
receive the said C. D. into your custody in the said gaol, there
to imprison him until the said general quarter sessions of the
peace, unless he in the meantime find sufficient sureties as well
for his appearance at the said sessions as in the meantime to
. keep the peace as aforesaid. Given under my hand and seal
this  day of -, in the year of our Lord, 18 ,at  in the
county aforesaid. - J.P. (L.8.)

The form of a Supersedeas to be uscd where the defendant
‘ Jinds surety before the warrant 1s executed upon him.

~ Province oF Canapa: = ‘
County of »{ J. C. Esq., one of the justices of our lady
o towit: the Queen, assigned to keep the peace with-
in the said county, to the sheriff of the said county, and to the
constables and others, the faithful ministers and subjects of our

(a) A neglect or inability to find securities is the same as a refusal at law.
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said lady the Queen within the said county, and to every of
them, greeting.- ‘ ‘ L

Forasmuch as C. D., of , in the said county, veoman, -
hath personally come before me at , in the said county,
and hath found sufficient surety, that is to say, E. F., of
yeoman, and E. H., of © , yeoman, either of whom hath
. undertaken for the said C. D., under the pain of £20, and he,

the said C..D. hath undertaken for himself, under the pain of -
£40, that he, the said C. D., shall personally appear at the
next general quarter sessions of the peace to be holden in and
for the said county, then and there to do and receive what shall
be then and there enjoined him by the court, and in the mean-
time to keep- the peace and be of good behaviour towards her
Majesty and all her liege people, and especially towards A. B,
of. , therefore, I do command you and every of you, that
you utterly forbear and do cease to arresl, take, imprison, or
" otherwise by any means, for the said cause, to molest the said
'C. D, and if you have for the said occasion and for none other
taken and imprisoned him the said C. D., that then him you
deliver or cause to he delivered and set at liberty without
further delay.  Given under my hand and seal, this day
of , &c. ‘ S
- Release of the Surety for the Peace, ge.
Provixce oF Canapa: ‘ o ‘ :
" County of , Be it remembered, that A. B, of , in.
. to wit. g said county, yecman, on the ' day of s
in the  year of the reign of our sovereign lady Victoria, came
before me, J. C., Esq.; one of the justices of our said-lady the
Queen assigned to keep the peace within the said county, and
" there remised and freely released to C. D., of . ; in the said
county, yeoman, the surety of the peace and good behaviour
by him the said A. B. before me prayed against the said C. D.

Given under my hand and seal, the' day of ,in the

year of our Lord, 18 ‘ ‘ :

Or, if it is before another Justice, then say—

The surety of the peace and good behaviour which he has
against C. D. of »in the said county, yeoman. Given, &ec.

. Discharge of one Committed for want of Sureties.

- Provixce oF Canapa:

County of , J. C., Esq., one of the justices of our lady
to wit. g the Queen assigned to keep the peuce in the
county of s to the keeper of her Majesty’s common goal
at. . in the said county, greeting. ‘
Forasmuch ‘as C. D., in the prison of our said lady the
Queen, in your custody now being, at the suit of A. B., of
in the said county yeoman, for the want of his finding sufficient

8



58 @gsaunlt any iﬁattefy. -

sureties, &c. (as in the former precedent of a supersedeas.) There-

fore, 1 do command you that if the said C. D. do remain in the

said gaol for the said cause, and none other, then you forbear

to grieve or detain him any longer, but that you deliver him

thence and suffer him 10 go at large, and that upon the pain .

which will fall thereon. Given under my hand and seal,’

this day of =, 18 : ‘
‘ ‘ ‘ J.C. -

Form of Articles of the Peace.
Pruvince or CanNapa: C ‘
County of ,l C. D.,wifeof E.D.,of in thesaid County,

to wit. y lubourer, prays surety of the peace against
" the said E. D., her said husband, for fear of death or bodily
© injury. o

First—This informant, on her oath, saith, that she intermar-
ried with her said husband about  years ago, since which time
he hath often in a cruel, barbarous, and inhuman manner, beat,
abused, and ‘ill-treated this informant, and frequently threatened
to take away her life. ‘ g

Secondly—This informant saith, that on the . day of last
past, her said husband in a violent passion, (state the particulur
acts of cruelty.) ‘ ‘ ‘

Lastly—This informant saith, that she is actually afraid her
said husband will do her some bodily injury, if not murder her,
should she return home again to him; and saith, that she doth
not make this complaint against hér said husband out of any
" hatred, malice, or ill-will which she hath or beareth towards
him, but purely for the preservation of her life and person from
‘further danger. ‘ ‘

Articles of the peace should have the signature of counsel..

- ASSAULT AND BATTERY.

‘An assault is a forcible attempt to do corporal injury to
another ; a blow, however trifling, is a battery ; every assault,
however, is not a battery; but every batiery necessarily
includes an assault.—1 Haw. P. C. 263. So, striking at
another, or even holding up a fist in a menacing manner,
will amount to an assault.—1 Haw. ¢. 62.

'An unlawful imprisonment is also an assault in law.—1 -
Haw. c. 60. ‘ o : ‘

An assault in some instances may be justified: thusa
party may justify an assault, molliter manus imposuit in de- -
fence of his goods, his wife, father, mother or child, and a
wife in defence of her husband.—1 Ld. Ray. 62.

A servant may also justify an assault in defence of his
master, but doubtful whether a master may do so in defence
of his servant.—1 Salk. 407.
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Yo also may a master reasonably correct his apprentice or
servant; and a master his scholar ; but immoderate corree-
. tion, or with an unlawful instr ument will constitute an
assault.—3 Salk. 47.

A common assault is pumshable as a misdemeanor; and
the punishment usually inflicted is, fine, imprisonment, and
the finding of sureties.—4 Bl Com. 417.

Aggravated Assaults.

—hc such as are committed by persons with intent to com-
mit felony, or some illegal act: assaulting aqmagistrate or
constable in the execution of his duty, or a servant his
master; and the like.

And any servant assaulting his master or mistress, may,
upon conviction before two justices, and upon the oath of two
- witnesses, be imprisoned for a year, or less.—5 Eliz., c. 4, § 21.

Also, any person assaulting or challenging a.nother for
money won by gaming, shall forfeit to the ng all his goods,
and be imprisoned for two years.—9 Ann, c. 14, § 8.

- By the4 &5V, c. 27, § 25: where any person sha]l be
charged with, and convicted of any of ‘the following offences
as misdemeanors; that is to say, of any assault with intent
to commit felony ; of any assault upon any peace officer or
revenue officer in the due execution of his duty, or upon any
person acting in aid of such officer ; of any assault upon any
person with intent to resist the lawful apprehension or detainer
of such party so assaulting or of any other person for any
offence for which he or they may be liable by law to be
apprehended or detained; or of any assault committed in
pursuance of any conspiracy to raise the rate of wages; in
any such case the court may sentence the offender to be
imprisoned for any term not exceeding two years, and also
(if it shall so think fit) fine the offender, and require him to
find sureties for keeping the peace.

§ 26." And if any person shall unlawfully and with force
hinder any seaman from working at, or exercising his lawful
trade, business or occupation; or shall beat, wound or use
any other violence to him with intent to deter or hinder him .
from working at, or exercising the same; or if any person
shall beat, wound or use any other violence to any person,
with intent to deter or hinder him from selling or buying
any wheat, or other grain, flour, meal, or malt, in any mar-
ket or other place; or shall beat, wound or use any other
~ violence to any person having the care or charge of any
- wheat or other grain, flour, meal, or malt, while on its way
to or from any city, market, town o other place, with intent
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to stop the conveyance of the same; every such offender

may be convicted thereof before two justices of the peace,

and imprisoned and kept to hard labour in the common gacl,

or house of correction, for any term not exceeding three

calendar months: provided always that no person who shall

be punished for any such offence, by virtue of this provision, -
shall be punished for the same offence by virtue of any other

law whatsoever. - o : ‘

§ 36.. And when any person shall be convicted of any
offence punishable by this act, for which imprisonment may
be awarded, the court may sentence the offender to be im-
. prisoned, or to be imprisoned and kept to hard labour in the -
cummon gaol or house of correction, and also direct that the
offender shall he kept in solitary confinement for any portion
or portions of such imprisonment, or of such imprisonment
with hard labour, not exceeding one month at any time, and
not exceeding three months in any one year, as to the court
in its discretion shall seem meet.- B

Common Assault.

By the 4 & 5 V., ¢c. 27,§ 27, where any person shall un-

lawfully assault or beat any other person, it shall be lawful
- for any justice of the peace, upon complaint of the party
aggrieved praying him to proceed summarily under this
act, to hear and determine such offence; and the offender,
upon conviction thereof before him, shall forfeit and pay such-
fine as shall appear to him to be meet, not exceeding, together

- with costs, (if ordered,) the sum of £5, which fine shall be
‘paid to the treasurer of the municipal district, or place in
which the offence shall have been committed, and make part
of the funds of such district; or if the conviction be had in

. any place not within any municipal district, then such fine
shall be paid over to such officer, and be applicable to such
purposes as other fines and penalties by law are; and the
evidence of any inhabitant of the municipal district shall be
admitted in proof of the offence, notwithstanding such appli-
‘cation of the fine; and if such fine and costs (if ordered) be
not paid upon conviction, {a) or within such period as the
said justice shall appoint, it shall be lawful for him to com-
mit the offender to the common goal or house of correction,
there to be imprisoned for any term not exceeding two calen-
dar months, unless such fine and costs be sooner paid: but
if the justice, upon the hearing of such’case, shall deem the
offence not to be proved, or shall find the assault or battery

(a) The 14 & 15 V., c. 119, 3 4, now authorises the amount to be levied
by distress.. S ‘ ‘
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to have been justified, or so trifling as not to merit any pun-
ishment, and shall accordingly dismiss the complaint, he shall
forthwith make out a certificate under his hand, stating the
" fact of such dismissal, and shall deliver such certificate to
the party against whom the complaint was preferred: and
if such costs (@) shall not be paid immediately upon dismissal,
within such period as such justice shall at the time of such
dismissal appoint, it shall be lawful for him to issue his war-
rant to levy the amount of such costs within a eertain time
'to be in the said warrant expressed; and in default of suffi-
cient. distress, may commit the party by whom such costs
shall be so ordered to be paid as aforesaid to the common
gaol of the district, county, or division where such offence
shall be alleged to have been committed, there to be im-
prisoned for any term not exceeding ten days, unless sooner
paid: © § 28. Such certificate, or in case of conviction the
payment of the amount adjudged, or imprisonment awarded
and suffered  for nonpayment, shall release the party from all
. further proceedings, civil ‘'or criminal, for the Same cause.
§29. When any person shall be summarily convicted before
a justice of the peace of any offence against this act, it shall
be lawful for such justice, if he shall so think fit, to discharge
the offender from his conviction upon his making such satis- -
faction to the. party aggrieved, for damages and costs or
either of them, as shall be ascertained by the said justice.
§ 30. Ifthe justice shall find the assault complained of to
have been accompanied by any attempt to commit felony, or
shall be of opinion that the same is, from any other circum-
stance, a fit subject for indictment, he shall deal with the -
case accordingly : justices not to determine any case of as-
sault in which any. question shall arise as to the title to lands,
or any interest therein, or as to any bankruptey or insolvency,
or any execution under the process of any court of justice.
§ 83. Any person aggrieved by any summary conviction or
decision under this act, may appeal to the next court of
general or quarter sessions which shall be holden not less
than twelve days after the day of such conviction, giving to
the other party a notice in writing of such appeal, and of the
cause and matter thereof, within three days after conviction
or decision, and seven days at the least before such sessions,
and shall also either remain in custody until the sessions, or
enter into a recognizance with two sufficient sureties before a
Justice of the peace, conditioned personally to appear at the
said sessions and to try such appeal, and to abide the judg-

(¢) Quere—What costs?
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ment of the court thereupon, and pay such costs as shall be .
by the court awarded, and upon such notice being given and -
- such recognizance entered i into, the justice shall liberate such
person, if in custody, and the court, at such sessions, shall hear
and determine the matter of the 'Lppeal and shall make such
order therein, with or without costs to either party, as to the
court shall seem meet; and in case of the dismissal of the
. appeal, or the affirmance of the conviction, shall order and
adjudge the offender to be punished accordmcr to the convie- -
tion, and to pay such costs as shall be aw.n'ded ~and, if

necessary, issuc process for enforcing such judgment.
~ § 34. The court shall have power to empannel a jury to

try the matter, and on the finding of the jury shall give

judgment accordmoly provided, that the court shall not in

. any casc adjudge the payment of a fine exceeding £5, in

addition to the costs, nor order imprisonment for any period

exceeding one month and all fines imposed and recovered

by the Judgment of the court shall be apphed as other fines
recovered under this act.

§ 40. And for the more effectual prosecumon of offences
punishable upon summary conviction by virtue of this act,
be it enacted, that when any person shall be charged on ‘the

oath of a credible witness, before any justice of the peace,
. with any such offence, the justice may summon the person
charged to appear at a time and place to be named in such
suminons; and if he shall not appear accordingly, then (upon
proof of the due service of the summons upon such person,
by delivering the same to him) the justice may either pro-
~ cecd to hear and determine the case ez parte, or may issue .
- his warrant for apprehending such person and brmgmo him
before himself or some other justice of the peace; or the
justice before whom the charge shall be made may (if he
shall so think ﬁt) issue such warrant in the first instance,
without any previous summons. :

§ 41. The prosecution for every offence punishable on
‘summary conviction by virtue of this act, shall be commenced
within three calendar months.

For forms, see “ Summary Conviction.”

Indictment for a Common Assault.

County of »{ 'The jurors for our lady the Queen, upon
‘ 0 wite’ gxhelr oath, present, that A. O., late of the
township of . 1n the county of » butcher, on'the

day of . .inthe = yearof thereign of our Sovereign lady

Victoria, with force and arms, at the township aforesaid, in the
county aforesaid, in and upon one A. L, in the peace of God
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and our said lady the Queen then and there bemg. did make
an assault, and him the said A. [. then and there did beat,
" wound and ill-treat, and other wrongs to the said A.I. then
"and there did, to the great damacre of the said A.I., and
against the peace of our saxd lady “the Queen, her crown and ‘
dwmty

Indictment for an Aggravated Assault—( Archbold).

(Commencement as before) in and upon one I. N., in the
peace of God and our said lady the Queen then and there being,
did make an assault, and him the said I. N. then and there
did beat, wound and ill-treat, and that the said J. S., with both
his hands, then and there violently cast, flung and threw the

" said I. N. to, upon and against a cerlain brick floor there, and
him the said I. N,, in and upon his head, neck, breast, back,
sides and other parts of his bedy, with both the feet of him, the .
said J. 8., then and -there violently ‘and grievously did kick, |
strike and beat, giving to the said I. N. then and there, as well
by such flinging, casting and throwing of him the said I. N
as also by such kxckmg, striking and beaung of the said 1.

as aforesaid, in and upon the head, ncck; breast, sides; back o

and other parts of the body of himthe said I. N., divers bruises,
hurts and wounds, so that his life was greatly despalred of, and
other.wrongs, &c. (as before).

For Assaulting a Constable in the ezecution of his Oﬁ‘ice

(Commencement as before) in and upon I. I., (then being
one of the constables of the said township of ,in the county
aforesaid, and in the due execution of his said office, then and
there being) did make an assault, and him the said I. N., so
being in the due execution of his said office as aforesaid, then
~and there did beat, wound and ili-treat, and other wrongs, &c.,
(as before.) Add a count for a common assault. From this
precedent an indictment may readily be Sframed jfor an assault
upen any other public officer in the execution of his office.~—Arch.

ASSESSMENTS.

By 16 V., c. 182, the act 13 & 14V c. 67, a.nd14&15
V., c. 110 are repealed

Property liable to Taxatzon.

All land and personal property in Upper Canada shall be -
liable to taxation, subJect to the exemptions hereinafter
specified.—§ 2. -

- The occupant of any land belonging to Her Majesty shall
bc liable to taxation for the land so occupied.—Ib.

The word “land” to include buildings, machinery, or

other things so fixed to any building as to form in law part
of the rea.lcy, and all trees or underwood, mines, minerals,
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quarries, and fossils, in and under the same, except mines
~ belonging to her Majesty.—Ib. ‘ ‘
The terms ““real estate’” and ‘real property” to be con-
strued as ‘land.”—2b. ‘ T
The term *‘ personal estate,” and “personal property,” to
include goods and chattels, shares in incorporated companies,
money, notes, accounts and debts at their full value, and all
other property except land, as above defined.—1b.
The term * property” to include both réal and personal
- property as above defined.—15. ‘

Assessment ‘Scale Sfor Personal Property.

£25 or more, but under £50
£50  do. do. £100
£100  do. do. - £250
£250 do. do.  £500
£500 do. do.  £1000
£1000  do. do.  £2500
- £2500 do.  do.  £5000
- £5000 do. do. - £10000
- £10000 do.  do. £15000
£15000 do. = do.  £20000
And so forward, the sums thenceforth increasing by £5000.
—§ 4. ‘ S
~ No person deriving income from any trade, calling, office,
or profession, exceeding £50 per annum, shall be assessed for .
a less sum as the amount of his net personal property, than
the amoun of the last year’s income, but such last year’s
income shall be held to be his nett personal property, unless
he has other persoaal property to a greater amount.—§ 5.

Property Exempt from Tazation.—§ 6.

1. All property belonging to her Majesty, Indian lands,
and lands held for the public use of the province.
2. Every place of worship, church-yard or burying-ground,
colleges, grammar schools, and public educational institutions,
so long as such real estate shall be so used and occupied, dut
not if occupied by others, or unoccupied. Every public
school-house, town or city hall, court-house, gaol, house of-
correction, lock-up house, or public hospital, with the land
“attached thereto, and the personal property belonging to
" each; every public road and way, or public square, and the
property belonging to any township, village, town, city, or
county, if occupied for the purposes thereof, or unoccupied.

8. The provincial penitentiary. 4. Every industrial
farm, poor-house, alms-house, house of industry, or lunatic
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asylum, and every house of reformation of offenders, and the
real or personal property belonging thereto. 5. Theproperty
of every public library, mechanics’ institute or other public
literary or scientific .institution, and of every agricultural
society. 6. The personal property of the governor, and the
official income of the public -administration. 7. Official
occupants of public property, held in an official capacity.
8. Imperial salaries, provisions, or gratuities, and the
personal property of officers on full pay, or in actual present’
" gervice, who are also to be exempt from statute labour. 9.
All public pensions under £50 per annum. -
- 10. Incomes derived from farms, and crops for the current
- year.: . ‘ ‘
y‘ 11. Mortgages on land, money arising from the sale of
land. ‘ : : o L
12. Bank and railroad stock, subject to any special tax
upon bank issues. C o ‘
13. Property, stocks and securities owned out of the
province. S C ‘ ‘ o
14. Personal property equal to the debts owing by any
party, excepting debts secured by mortgage upon his real
estate, or unpaid on accouat of purchase money. 15. The
‘nett personal property of any individual under £25 value.
16. Stipends of ministers of religion, under £300 per
' annum. ‘ - ‘ :
17. Household effects, books and wearing apparel.
Lands to be assessed where situate, and in the name of the
- owner, if known and occupied by him, or unoccupied. If
- non-resident or owner unknown, and the land occupied, then
. in the name of the occupant. If the owner be known, then
in the name of both owner and occupant. If owned or
occupied by more than one party, then any one shall be
liable, saving his recourse against the others, and any
occupant may deduct from his rent the taxes paid, unlessa
special agreement to the contrary.—§ 7. =
Unoccupied lands of owners unknown, or resident out of
the locality, to be denominated lands of “ non-residents.—§ 8. -
Real estate of incorporated companies to be assessed in the
locality ; their personal property exempt, but each share-
holder shall be assessed for his stock, except when such stock
is exempted by this act.—§ 9. o
Partnership property to be assessed against the partner-
ship, and where more than one place of business, each branch
to be assessed in that locality, and if this cannot be done, the
parties may elect at which place it will be assessed for the
- whole, producing a certificate at each of the other places; of
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the amount assessed elsewhere.—§ 10. Any party carrying
~on any trade, &c., in two or more localities to be assessed
proportionally in each; or if this cannot be done, he may be
assessed for part in one, and part in another, or for all at
one place, at his discretion, producing a certificate at each
other place ; and if no place of business, the party shall be
assessed at his residence, and such assessment shall include
with his own . property, all personal property in his own
possession, or under his control as trustee, guardian,
executor, &c., and if owned or possessed, or under the
control of more than one party, each shall be assessed for
his share, or if held in a representative character, each for
an equal portion.—§ 11. ‘
Real property to be estimated at its real value, as if
-appraised in payment of a first debt from a solvent debtor:
yearly value to be thereal rack rent to be ascertained by the
asséssors. 1f more than one quarter of an acre attached to
any house, &c., the overplus to be held vacant ground, to be
estimated by the assessors, and six per cent thereon shall be
deemed its yearly value; and the yearly value of personal
property shall be calculated at six per cent. Real estate at
a less rental than six per cent. on the real value, to be
assessed according to such real value.—§ 13. ‘

Assessments. .

~ One or more assessors to be appointed in and for any city,
town, village, or township.—§ 15.. ‘

Townships, cities, towns, &c., to be divided into assessment
districts.—§ 16. ‘ o

+ Assessment roll to be prepared, its form and contents.~—§17.

‘Non-residents on the roll to be distinguished as such.—75. -

Parties liable to assessment to deliver to the assessors, if .
required, a staterzent in writing signed by the party of all -
his assessable property, under the penalty of £5.—§ 18..

Penalty not exceeding £5 for making any false state-
ment.—§ 19. ‘ ‘ )

Parties assessed as trustees, &c., to. be so designated in
* the assessment.—§ 20. ‘ ‘ ‘

Railway companies to transmit annual statements, describ-
ing the value of their real property to the clerk of the muni-
cipality, and they shall deliver at or transmit by post to any
station or office of the company notice of the assessment.—§21.

Lands of non-residents how to be designated on the
roll.—§ 22. - ‘

Assessors to give notice to the parties of the value at which
- their properties are assessed.—§ 23.
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~ Assessment rolls to be completed between the 18th day of
‘February, and not later than 15th day of April.—§ 24.
~ And delivered to the clerk of the municipality, who shall
_put up a copy in some convenient public place until after the
meeting of the court of revision; and when revised, transmit
a certitied copy to the county clerk.—§ 25. e
Parties aggrieved may within fourteen days after the time
" fized for the return of the assessors roll, notify the clerk of
*the municipality, and such complaint shall be tried by a court
of five members of the municipal council ; any three or more’
members being a quorum, and the majority of such quorum
to decide.—§ 26. ‘

The court-to have the power also to correct wrong entries,
or omissions as to other parties, upon the complaint of any
municipal elector. A list of complaints to be posted up wit
notice of day of hearing; a list also to be left with the
assessor, who shall notify complainants, six days before the

-sitting of the court.—Ib. - ;

-ZParties complaining against over-charge may make a de--
claration in the form given, and the court of revision shall
correct the assessment accordingly. Any person making a
false declaration, to be guilty of a misdemeanor and punished
as for perjury.—§ 27. . | ‘ .

Parties dissatisfied with the decision of the court may appeal
to the judge of the county court, upon serving clerk of the,
municipality with notice of such intention within three days

-~ after the decision. At the same time giving a written notice
of such appeal to the clerk of the revision court, and
depositing 10s. to cover the costs. The judgment of the
county court judge to be final. Costs of the court to be
paid by the appellants in all cases; but each party to pay the
costs of his own witnesses, except in case of wilful fraud or
corruption, when the judge may order the offender to pay

- the costs.—§ 28, R o

Court of revision authorised upon' petition to reduce or
remit taxes in cases of vacant possession, for more than three
calendar months, sickness, or extreme poverty, or gross error
in the roll.—§ 29. 5 ‘

Court, authorised to meet and adjourn at pleasure, to sum-
mon witnesses, &c.—§ 30. ‘

- Municipal Rates.

Estimates to be made of sums required for municipal pur--
poses during the current year, and the municipal council
authorised to pass by-laws for levying and collecting a rate
at so much in the pound as shall be sufficient to raise the



68 aAusessMents.

sum required: any deficiency to be made up from any un-
appropriated funds, or if none, then equally deducted from
the sums estimated to be required. Surplus amounts to
form part of the general furd, and be at the disposal of the
municipality.—§ 81.. 3 o
In counties and townships the rates to be calculated at
- so much in the pound upon the actual value of all the real
and personal property therein, and in cities, towns and vil-
- lages, upon the yearly value.— Ib. Lo
- Assessmert rolls to be examined annually by municipal
councils of the county, for the purpose of equalising the
valuation in the different municipalities.—§ 32. -
The apportionmeat of county rates to be based upon the
‘assessment rolls of the preceding year.—§ 83. '
- Municipal council to direct by by-law what part of any
sum required for county purposes shall be levied in any.
township, town or village.—§ 84. "

Statute Labour.

Every male inhabitant of any city or incorporated town
or village, of the age of 21 and under 60 years of age (and
not otherwise exempt) not assessed upon the assessment roll,
or if assessed and his taxes are under ten shilliugs currency,
shall pay ten shillings yearly for statutel abour.—§ 35¢

Every male inkabitant of any township, between the ages
aforesaid, and not otherwise assessed, shall be liable to two
days’ statute labour. o :

arties assessed upon the assessment roll shall be liable

as follows : ‘ -
At not more than £50, two days® statute labour. ‘
At more than £ 30, but not more than £ 100, 3 days’ labour.

. 100, oo 150, 4

i 150, BT 200, 5 “
“ . 2(10, % o 30()‘ 6 “
« 300, « 400, 7«
“ 400, ‘ “ 500’ ] “
“ 500, y 600, 9«
600, =« 800,10  «
« 800, « 000,12 «

For every 200 above the sum of ~ 1000. 1 “

Unless the municipality of such township shall by by-law
direct that a sum of money be paid in commutation: with -
power to the municipal council by by-law to reduce or in-
crease the number of days’ labour.—§ 36. }
_ Payment of the tax under § 35, 86, in lieu of statufe
labour, may be enforced by distress, or committal.—§87."
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Statute labour performable by non-residents in townships,
to be commuted at 2s. 6d. a day, and charged against the
land. ' Non-residents who have required their names to be -
entered on the roll, shall be admitted to perform statute
labour as residents, and liable to fine for mnon-performantce,
&c. If such labour be not performed or commuted, the over-
~seer to return defaulters before the first day of September :
and if at any time before the first of May next ensuing, any
owner of non-resident’s land, returned as such, shall have
given to the treasurer of the county a list of the lands owned
" by him, and shall have tendered to him the taxes in full on
such lands, and ‘commutation ‘money as herein provided, he -
shall be liable to the commutation for statute labour only -
- upon the aggregate value of all the lands, but after the'first
~of May, no change to be made in the charge against each

separate parcel.—§ 38. ‘

 Collection. of - Rates.

Clerk of the municipality to make out the collector’s roll,
and deliver such' roll to the collector on or before the first
day of October, or such other day as prescribed by by-law.
—§.39. - o

'51’0 make out another roll of lands of non-residents whose
names are not in the assessor’s roll, and transmit it to the
county treasurer, or city ‘chamberlain, at the same time as
prescribed for delivery of the collector’s roll.—§ 40. ‘

- Collectors to call at least once on the party taxed, orat
his usual place of residence, or place of business, and de-
mand payment; and ‘to non-residents entered on the roll,
transmit by post a statement and demand.—§ 41. |

If payment not ‘made, the collector shall levy with costs
by distress and sale of the goods and chattels of the party,
or of any goods or chattels in his possession ; and at any
time after one month from the delivery of the roll, may levy
upon any goods or chatiels which he ‘may find on the land
of non-residents, for the taxes inserted against the same on’
the roll.—§ 42. ‘ ‘

The collector to give six days’ notice of sale.—§ 48.

The surplus to be paid, if unclaimed, tq the party in pos-
session of the goods. But if the right be contested, then to be
- paid over to the treasurer, &c., until such right be determin-
ed.—§ 44. o . ‘

An?r party assessed removing from the locality before
collection, the collector may levy and collect such tax in any
township, &c., within the county in which he shall reside,
upon any goods or"chattels in'his'possession thereon. Taxes
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not otherwise recoverable ma.y be recovered by action at law,
and in the meantime be a special lien on the land —§ 45.

- Collectors required on or before the 14th December, in
each year, or on such other day appointed by the municipal
council, not later than the first day of March, next follow-
ing, to return collection roll and pay over amount to the
treasurer.—§ 46.

- Taxes remaining unpazd to be specially returned. —§ 47.

Non-restdents.

Crown land commissioner to furmsh county treasurer,
annually in the month of January, with a list of 1ands grant-
ed or leased; treasurer to furnish a copy to the clerk of the
mumclpahty, who shall furnish the assessors with a statement
shewing what lands are liable to assessment.—§ 48.

Treasurer of the municipality, within 14 days after the
time for the return and settlement of the collector’s roll to
furnish treasurer of the county with a copy of theroll shewing
payments and arrears,.—§ 49, :

After collector’s roll has been returned, tae collection of .
arrears to belong to the treasurer of the county only. Partial
payments not to he received. But he may receive those for
any subdivision of a lot cstablished to his satisfaction.—§ 50.

Lands on which taxes remain unpaid to be entered in books
kept for that purpose by the county treasurer, &c.—§ 51.

Lands omitted in the assessment roll, to be entered on the
collector’s roll of the year followmg, ané charged with the
arrears.—§ 52.

- Ten per cent. to be added yearly to taxes in arrear.—§ 53.

County treasurer, authorised to pay arrears upon lands of
non-residents, by warrant under hand and seal to the sheriff,
upon any goods or chattels found thereon.—§ 5¢.

Arrears of taxes on lands remaining for five years to be
levied by warrant of the treasurer to the sheriff. But the
municipal council may extend the period.—§ 55.

Distinction to be made in such warrant and sherif’s adver-
tizements between lands leased by the crown, and those
granted by patent, and the interest of a lessee or locatee
only to be sold.—§ 56.

List of lands and arrears to be prepared and published by -
the sheriff in the Government Official Gazette, and in some
local newspaper, with the day of sale, &c., which shall be more
than three months after the first pubhcatlon a similar adver-
tisement to be posted at the court house, at least three
weeks before the sale.—§ 57. - :

Tn case of distress found on the land after the recelpt of
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the warrant, the sheriff required to levy, but default herein
not to invalidate any sale.—§ 58,

If the taxes not previously paid, sale to be made of so much
of the land as shall be sufficient, the sheriff selling in prefer-
ence such part as he may consider it most for the ady antage
of the owner to sell first; and within one month after sale to
make return of lands sold to the treasurer, and pay over the
* money. And if no bidder,” the sheriff may adjourn the sale,
and if the purchaser fail to pay, the sheriff may resell.—§ 59.

The sheriff to give the purchaser a certificate deseribing
the land sold, the quantity, sum, and expenses of sale, &c.—§ 60.

The purcha.ser, on receipt of the sheriff’s certificate, to be
deemed the owner so far as to protect the land from spolia-
tion or waste; but he shall not knowingly permit any timber

to be cut or other injury done to the lund ; after tender to =

the treasurer of the full amount of redemptlon sach rights to
cease.—§ 61. ‘

Provision for collection of arrears prevmus to this act
coming into operation.—§ 62.

Sheriff to receive 5 per cent. commission on moneys col-
~ lected, besides fees for distress and sale.—§ 63.

Owners entitled to redeem within one year from the day of
sale on paying or sending to the treasurer the amount paid
by the purchaser, with 10 per cent. thereon, and the treasurer
shall give the party redeeming a receipt therefor, which shall -
be evidence of the redemptlon —§ 64.

If the land not redeemed within the year, the sheriff then
to deliver a deed of sale to the purchaser, with certificate of
the execution of such deed for registration. —§ 65.

Plgogglon respecting sales before 1851, under *6 G. IV c.
‘ o o

Sheriff to enter in a book a descnptxon of the la.nds
‘conveyed.—§ 67.

Moneys received by the county treasurer for ta.xes on non-
residentlandsto constitute the “non-residentland fund”’—§ 68.

All arrears to form one charge upon the lands subJect to
them ——§ 69,

Provision for issuing debentures on the credlt of the ¢ non-
resident land fund.”—§ 70.

For payment of the interest on such debentures. —§ 71.

Surplus of the “non-resident land fund,” to be divided
among the municipalities.—§ 72.

Treasurer not to make ary charge upon persons paying

taxes, but to receive other compensation.—§ 73. ‘

An annual statement of the funds to be submitted by the
treasurer to the county council, and copy transnntted to the
provmcxal secreta.ry —§74.
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Treasurer or chamberlain to enter into bond with two
- sufficient sureties for the faithful performance of their duties.
—§ 76. ‘ ‘
‘ f&uy assessor or clerk neglecting duties to forfeit £25,
" and the other assessor to perform such duties pro. tem.—§ 77.
Any clerk, assessor, or collector, making any fraudulent
. assessment, collection, &c., to be guilty of a misdemeanor,
and subject to a fine not exceeding £50, (and to imprison-
ment until fine paid), or to imprisonment in the common gaol
for a period not exceeding six calendar months.—§ 78.
Collector neglecting to pay over, or duly account, the
treasurer shall, within twenty days after, issue a warrant to
the sheriff (or high bailiff of any city) for levying the amount
with costs on the goods, chattels, lands and tenements, of
such collector or his sureties. Such warrant to be returned
~ within forty days.—§ 79. ‘
The sheriff (or high bailiff) required to execute the same,
and pay over the amount levied.—§ 80.
Any sheriff (or high bailiff) neglecting to levy, or pay
- over, or making a false or insufficient return, or refusing to
make any return, may be compelled to do so upon applica-
tion to the superior courts of common law, or a judge thereof,
who may order a writ of fieri facias to be issued for the
amount upon the goods and chattels of the delinquent, with
costs.—§ 81. ‘ ‘
Any sheriff (or high bailiff) wilfully omitting to perform
::.enj(r) duty gequired by this act, to be liable to a penalty of
50.—§ 82. ‘ ‘ :
‘ Mone§ys levied under the U. C. Public Buildings’ Act,
18 &14 V., c. 68, to be assessed and collected in like manner
as other taxes.—§ 83. . ‘ ‘
And shall be paid over to the local treasurer, and by him

- to the county treasurer.—§ 84.

- Treasurer of township, &c., to pay over money raised for
county purposes to the county treasurer—§ 85. ‘ ‘
County treasurer and chamberlain of cities to account to
the Crown for moneys levied under the 88rd sec.—§ 86.
Counties and cities to be responsible to the Crown, and to
other parties interested for moneys received by the treasurer
or chamberlain.—§ 87. o

Miscellaneous.

'Any person who shall wrongfully tear down, injure, or
deface any assessment roll, advertisement, notice or other
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document, required by this act to be posted up at some pub-
lic place, for the information of all parties interested, he
shall, upon conviction before any justice of the peace, or any
other person acting in that capacity. and having jurisdiction
in the locality, be liable to a fine of £5.—§ 88. o
Fines and forfeitures imposed by this act (not otherwise -
provided for) may be levied and collected by distress, and sale
of the offender’s goods and chattels under the authority of
- any warrant of distress for that purpose to be issued by the
justice or other person before whom the conviction shall be ;
and in default of distress, such offender may be committed
to the common gaol of the county for any period not exceed-
ing one month.—§ 89. ‘ ‘ B

 ASSESSORS.

By the general Municipal Act, 12 Vic., c. 81, § 28, the
municipality for each township shall so soon as conveniently
may be after their own election or appointment, nominate and
appoint three assessors for the township, and one collector,
who shall hold office from thence until the third Monday in

~January of the year next after their appointment, and until
the appointment of successors. ‘ ‘

§ 78. Town councils of incorporated towns shall appoint
three assessors, anid one collector for each ward. . 2

By 13 & 14 V., c. 67, § 14, notwithstanding said act, 12

- V., ¢.’81, the number of assessors or collectors for any city,
town, village or township, shall be one or more, in the discre-
tion of the municipality or council thereof; and such muni-
cipality or council may, in their discretion, appoint the same
assessor or collector to act in and for any number of wards,
or for the whole city or town. “The general Assessment Act,
16 V., ¢. 182, also contains a similar provision as to the

‘number of assessors; and also prescribes the duties to
be performed by them under that act.—See ““ Assessments.”

 ASSIZES.

* Bythe Tth W. IV, c. 1, § 8, it is enacted, that it shall be
lawful for the Governor, &c., to issue yearly in the vacation
between Easter and Trinity terms, also in the vacations be-
tween Michaelmas and Hilary terms, such commissions of
assize and nist prius, into the several districts, as may be
necessary for the purpose of trying all issues joined in the

~said court (Queen’s Bench), in any suit or action which,
according to the practice of the court, ought to be tried in
such districts respectively. And that in like manner com-
missions of oyer and terminer and genéral gaol delivery,

10
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shall be issued into the several districts of the province
twice in the year, within the periods aforesaid: provided
always, that it shall be in the power of the Governor, &c., to
issue special commissions for the trial of offenders upon
extraordinary occasions. ‘ S

S. 9. And that whenever, from the illness of the judge,
or from unavoidable detention at the last assize town, or
from other casualty, it may happen that the judge appointed
shall not arrive in time, or shall not be able to open such
court on the day appointed, it shall be lawful for the sheriff
of the district. or in his absence, his deputy, after the hour
of eight o’clock in the afternoon of such day to adjourn
by proclamation the courts so appointed to be opened on that
day, to an hour on the following day to be by him named,
and so from day to day until until the judge shall arrive to
open such courts, or until he shall receive other direction
from such judge. Lo ‘

‘The 12 V., ¢c. 63, § 21, directs the issuing of commissions
into the County of York three times a year; and the 14 &
15 V., c. 15, fixes the periods for holding such courts in said
county to be on the first Thursday in January, the first Mon-
day in May, and the second Monday in October, annually.

The 14 £ 15 V., c. 118, § 1, enacts, that deputy clerks of

the crown, in counties, shall be ez afficio clerks of assize. -

" The 18 V., ¢. 92, § 43, enacts that it shall not be neces- .
sary in future to issue cownmissions of assize, but that such
courts shall be held at such times as the judges of the superior

~courts of common law (Queen's Bench and Common Pleas),
shall appoint subsequent to the several terms after which

~ they are now directed by law to be holden; except where
such courts are or shall be held at any stated time under any
statute ; and the judges of the several superior courts shall
and may preside over the conrts of assize, and nisi prius,
oyer and terminor, and general gaol delivery in the same
manner, &c., without the issuing of any commissions, as they
have been accustomed to under commission.

Provision for issuing special commissions.—Ib.

§ 44. Provides that it shall he the duty of the Secretary
of this Province yearly, on or before the first day of the
second term next after which the courts of assize are directed
to be holden, to transmit to the said superior courts of law,
a list of associate justices, and at the same time transmit to
the sheriffs a similar list, and to notify such associate justices
- of their appointment, and such associate justices shall have
and exercise all the powers, &c., now used and exercised
by any justices associated under any such commissions as in-
the next preceding section mentioned. ‘
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~§ 45. Provides, that any person being one of her Majesty’s
counsel, learned in the law, may be an associate justice of
any such court for the despatch of business (civil or criminal),
and may act as judge in the” absence of any judge of such
superior courts. : 3 )

- ATTAINDER.

An attainder is the stain or corruption of the blood of a
criminal capitally condemned, and is the immediate and in-
- separable consequence, by the common law, of pronouncing

sentence of death against him, he being then called attaint
. attinctus—that is, stained or blackened.—4 BL Com.

A person attainted is no longer of any credit or reputation ;
he cannot be a witness in any court, neither is he capable of
performing the functions of another man ; for, by a sort of
anticipation of his punishment, he is already dead in law.—
8 Inst. 213 ; 4 Bl. Com. 380. Indeed, it was formerly holden,
that any one might as lawfully kill a person attainted of trea- -

. son or felony, as a wolf or other wild beast; though now, a

. malicious killing of any such person, there is no doubt,

would be murder.—1 Haw. c. 28,§ 8; Ibid. c. 31, § 15.

. The attainder commences upon the judgment of* death, or

- judgment of outlawry on a capital crime.—4 Bl. Com. 380.
But attainder does not follow until after judgment.—Ibzd.
The immediate consequences of attainder were the forfeiture

- of all the real and personal estates of the party attainted, and
the corruption of his blood both upwards and downwards; so
that an attainted person could neither inherit lands from his
ancestors, nor retain those he was already in possession of,
nor transmit them by descent to any. beir.

By an attainder for kigh treason, a man forfeits to the Queen
‘all his lands, &c.—26 H. VIIIL,¢c.13; H. VIIL, c. 20;
and see 4 Bl. Com. ‘ .

This forfeiture relates back to the time of the treason com-
mitted, so as to avoid all intermediate acts. A wife's dower
~ is expressly forfeited by 5 & 6 Edw. VI ‘

By 7 Ann, c. 21, it was enacted, that after the death of
the then pretender, no attainder for Aigh treason should
extend to the disinheriting of any heir, nor to the prejudice
of any person other than the traitor himself; by which; says
Blackstone, the law of forfeitures for high treason would<
this time have been at an end, had.not a subsequent statute
(17 Geo. IL., c. 39), intervened to give them a longer dura- *
tion. By this statute, the operation of the statute of Aan
was still further suspended, till the death of the sons of the
pretender.—4 Bl Com. 384. C ‘
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Ina certain kind of treason, however, namely, that relating.
to the coin, it is provided by the 5 Elzz. ¢. 11, and 18 Eliz. -
c. 1, that it shall work no forfeiture of lands save only for
the life of the offender, and thbat it should not deprive the
wife of her dower.—See 8 & 9 W’ III c. 26, and 15& 16
Geo. I1., c. 28.

In petit treason and felony, the offender forfeits to. the
Queen all his chattel interests absolutely, and the profits of
all estates of frechold during life; and after his death, all
his lands and tenements in fee sxmple, (but not those in ta,ll)‘
for the space of a year and a day.—2 Inst. 37; 4 Bl 385.
' The forfeiture relates back o the time of the offence com-

~'mitted, so as to avoid all mtermedxate acts.—4% Bl Com. 380
. Haw., c. 49, § 17.

Lands are only forfeited upon attamder, but goods and
chattels upon conviction. The forfeiture of goods has no
relation backwards ; those only which a man has at the time
of his conviction are actually forfeited. Thercfore, a traitor
or felon may, bond fide, sell any of his chattels, real or per-
sodal, for the sustenance of himself and family, previous to
conviction : but not if they be collusively, and not dond fide,
parted with, and the object of the transfer be mere‘ly to de-
fraud the crown.—18 Eliz., c. 5; 3 Inst 232; 2 Haw., c.
49, § 34; 4 Bl Com. 388. ‘

By *3 Wm. IV., c. 5, entitled “4n Act to take away Cor-
ruption of Blood in cortain cases,”" it is enacted, that no
_attainder for felony, after the passing of this act, except in
.case of high treason, or of abetting, procuring, or counsellmg
the same, shall extend to disinheriting of any heir, nor to the
preJudlce of the right or title of any person other than the
offender, during his or her life only, and it shall be lawful

- for any person to whom the right in any lands or tenements,
after the death of such offender, would have appertained if
no such attainder had been, to enter into the same. ‘

By the statute 4 & 5 V., ¢. 24, § 17, no plea setting forth

. any attainder shall be pleaded in bar of any indictment,

unless the attainder be for the -same offence as that cha.rged
in the indictment.

§21. Where any offender convmted of felony not punish-
able with death, shall endure the punishment adjudged
for the same, the punishment so endured shall have the
like effects and consequences as a pardon under the great
seal, as to the felony whereof the offender was so convicted ;
but shall not mitigate any punishment on a subsequent con-
viction for any other felony.
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AUCTIONEER.

By 16 V., c. 184, (repealing former acts). § 3. The muni-
cipal council of any township, incorporated village, or town,
or city in Upper Canada, is authorised to make by-laws (inter
alia,) for regulating and governing auctioneers and other
persons selling or putting up to sale goods, wares, merchan-
dise or cffects, by public auction or outery, to the highest or
best bidder within such municipality, and for requiring any’
such person to take out a license from such municipality offi-
cer as shall be designated in such by-law before it shall be -
lawful for him to act as an auctioneer, or to sell or put up
to sale, as aforesaid, any goods, wares, and merchandise or.
- cffects within such municipality, and for fixing the sum which
shall be payable for such license, and the time during which
it shall be in force, for making such further provisions as
may be decmed necessary for giving full effect to such by-law, -

and for imposing penalties for the contravention thereof.

AUTREFOIS ACQUIT.

The plea of autrefois acquat, is a plea by a criminal that
he was heretofore quitted of the same treason or felony; and
- is grounded upon an universal maxim of the common law of

England, that no man shall be brought into jeopardy of his
life twice for the same offence.—2 Inst. 213; 4 (0. 40; 2
Haw.,c. 85,§ 1. - ‘ o
The whole of the record of acquittal must be set forth in
the plea, in order that the court may see whether the prisoner
was legitimo modo acquietatus.—R.v. Wildey, 1 M. 4 S. 183.
The plea must plainly show that the party was lawfully
“acquitted by verdict ; for if no bill was preferred against the
prisoner, or even no true bill found by the grand jury, so
that at the end of the sessions he is quit by proclamation and
discharged, he may still be afterwards indicted; for this
amounts to no acquittal.—2 Hale, 246. )
But if an erroneous judgment bereversed by writ of error,
the party may, in that case, be indicted de novo.—2 Hale, 247.
And if the party be acquitted from any insufficiency in the
indictment, such an acquittal is in general not pleadable upon
a second indictment, because the prisoner’s life, in this in-
stance, was never .placed in jeopardy, and therefore the
reason for the plea entirely fails.—Hale, 248 ; 4 Co. 44, 45;
1 Star. 302 ; Rex v. Reading, 2 Leach, 593, per Buller, J.
But then the insufficiency of the indictment should appear
- in the record of the judgment of acquittal.—2 Hale, 385.
When the defendant has been tried by a foreign tribunal of



78 @utvefois Acquit.

competent jurisdiction, it seems clear that an acquittal before
~snch tribunal will equally enure to his defence in this country;

but in this case, he should produce an exemplification of the

record of his acquittal, under the public seal of that state or-
kingdom where he has been tried and acquitted.— Hutchin-

son’s case, 3 Kes. 785 ; Beak v. Thyrwhit, 3 M'od 1945 1

Shore, 6; Bull N. P. 245.

The ldentltv of the party must be she\m, by averment in
the piea that he was the same person charged in the former
indictment.” And though he be described differeri'ly in the
two indictments—as, if in the first place he be styled yeoman,
and in the second gentleman, yet he may aver that he only
was the person meant under each addition.—2 Haw. c.
35, § 3. ‘

~ The identity of the oﬁence must appear as well in law as
“in fact.—1 Str. 304.

Thus, an acquittal on an mdxctment for felon 7/ 1s no bar to
an indictment for a misdemeanor.—2 Haw. ¢. 85, § 5.

And an acquittal as accessory after the fact, cannot be
pleaded to a subsequcm indictment as principal; and the
same € converso.—2 Hale, 244; Fost. 361; Staundf. 105.

If a man be acquitted nenerally upon an indictment for
murder, autrefois acquit is a good plea to an indictment for .
manslaughter of the same person; and é converso, if he be
indicted of manslaughter and acquitted, he shall not be .
afterwards indicted for the same death as murder.—4 Co.
Rep. 46, 6; Holeroft's case, 2 Hale, 246 ; Fost 329; 1
Star. 305.

But if A. commit a burglary, and at the same time steal
goods out of the house, and he be indicted for the larceny
only and acquitted, he may still be mdlcted for the durglary.
—Hale, 245, .

And so é converso (Lord Hale says) 1{' he be indicted for
the burqlm y and acquitted, he may still be afterwards in-
dicted for larceny.—Ib. 246.

But the converse of this proposition must be received Wlth
this limitation, viz., that the indictment for the burglary lay
the offence only with an 4ntent to steal, and not with an
actual larceny; for, if laid with an actual larceny, a general
acquittal would of course include an acquittal of the larceny
itself.—1 Star. 309.

If A. commit a robbery in the county of B., and carry the

- goods into the county of C., and be there indicted for larceny

only, an acquittal upon sach an indictment is no bar to an

erzlsxctén%nt for the robbery in the county of B—2 Hale,
4 .
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For the same reason, if an indictment for murder is brought
in an ¢mproper county, an acquittal upon such indictment
cannot be pleaded to a subsequent indictment in the proper
county.—2 Haw. c. 35,§ 3; Contra Stau'ndf 105. ‘

But if 2 man steal goods in one county and carry them
into anotber, as he may be indicted for the larceny in either
county, it secms that an acquittal in one county would be a
bar to a subsequent prosecution for the same steahnn in the
other county.—1 Haw. c. 35, § 4.

Yet it hath happened, says Lord Hale, that aman acqmtted
for stealing a Aorse, hath afterwards been convicted for steal-
ing the saddle, though both were taken at the same time.—
2 Hale, 246.

Where there is a variance between the record of the former
acquittal and the indictment to which it is pleaded, yet, if
the nature of the crime be in sybstance the same, the variance
may generally be helped by proper averments in the plea.—

2 Haw c. 35, § 8

As, if a man be acquitted upon an indictment for murder,
charged to be committed on one day, and be afterwards in-
dicted for murder alleged to have been committed on another

day, he may plead autrefois acquit, alleging the supposed
offence to be the same; for the day is'not materia], and the ‘
death is of a person certain, who can be but once killed.—2
Hale, 244.

So, if a man be acqultted of an’ mdlctment for murder or
robbery of J. S., and he be afterwards indicted for the mur-
der or robbery of J. N., he may plead autrefois acquit,
and aver the person to be the same, notwithstanding the
variance in the surname; for a man, it is said, may “have

- many sulnames.——Ib., 2 Haw c. 35, § 3.
But where a prisoner was acqmtted on an indictment for
forgery, on a variance between the instrument produced and
_that recited in the indictment, it was held that he could not
plead autrefois acquit to another indictment for the same
offence, which set forth the instrument correctly.—R. v.
Coogan, 1 Leach, 448; R. v. Reading, 2 Leach, 598, per
*Buller, J.

The plea of autrefuis acquit; in R. v. Coogan, was taken
ore tenug, and the court rejected the record of the acquittal
25 insufficient proof of the plea. But if the plea had been in
writing, and there had been an averment that the instrument

set out in the first indictment, and that set out in the second,
were in fact the same, it seems to be reconcilable with what
is said in 2 Haw. c. 85, § 3, 4, that such a plea would. have
been available. —Dcacon s C. L. 96.



80 @utvefois Acquit. |

An accessory may plead the acquittal of his principal, for
- if there be no principal there can be no accessory.—2 Hale,
524; 3 Inst. 139. N
~ So, if A. charged with a felony, breaks prison, and be
~acquitted of the principal felony, he may plead that acquittal
to any indictment for felony, in the breach of prison.—Saw-
ford scase; 1 Hale, 611, 612; 2 Hale, 254,

Practice.

The prisoner is not entitled to a copy of the indictment to.
enable him to plead autrefois acquit ; but he has a right to
have the indictment read very slowly and distinctly over to
~ him.—R. v. Vandercomb, 2 Leach, 711. ‘

The plea, as ‘well as the repllcatlon, may in general be
pleaded ore tenus.—R. v. Coogan, 1 Leach, 448" But the
replication of nul tiel record cannot be pleaded ore tenus, .
except by the attorney-general, but must be written on parch-
ment, and handed in to the court.—2 Leach, T15, note (a).

If the indictment be for felony or treason, the defendant,
‘besides the plea of autrefsis acquit, should also plead over to ‘
the felony or treason. —Hale, é wm. 249 ; R.v. Vandercomb,
2 Leach, 708.

The court upon issue Jomed as to the identity of the person
or the offence, awards a venire returnable instanter; and upon
‘the sheriff making his return, the jury are immediately sworn
to try the issue of autrefols acquit, the counsel for the prisoner.
having leave to address the jury in support of the affirmative
of the issue.—R. v. 6lzeen, 1 Carr. 4 P. 638; 1 Leach, 476.

By 18 V., c. 92, § 27.—In any plea of autrefozs convict
or of autre}‘ozs acquzt it shall be sufficient for any defend- -
ant to state that he has been lawfully convicted or acquitted,
as the case may be, of the said oﬁ‘ence charged in the indict-
ment.. :

Record of Acquz’ttal.—-—(Cr. Cir Com.)

County of - ,) Be it remembered, that at the general quarter

to wit: g sessions of the peace of our Sovereign Lady
the Queen. holden at the city of Toronto, in and for the said
county of York,on - the day of , In the year, &c.,
before W, M., K. R., R. R., and Z. Z., Esquires, justices of our
said lady the Queen assigned to keep the peace of our said
lady the Queen in ard for the said county of York, and also to

hear and determine divers felonies, trespasses and other mis-- .-

deeds, committed in the said county, by the oath, &c., (the
yrand jury stating all their names) good and lawful men of the
county aforesaid, then and their sworn and charged to inquire
for our S&ld lady the Queen, for the body of the sa1d county,
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it is presented in manner and form as followeth, thatis to
suy,—county of York, to wit. The jurors, &c. (recite the whole
indictment), Whereupon the sheriff of the said county of York
is commanded that he cause the said A. B. to come to answer,
&c., and afterwards, to wit, at the same session of the peace,
holden at the city of Toronto aforesaid in and for the said
county of York, by adjournment, on Wednesday, the ‘day
of the same month of , in the year aforesaid, before the
‘justices of our said lady the Queen above named, and others
“their fellows aforesaid, cometh the said A. B. in his own proper
person, and having heard the said indictment read, the said A.
B. saith that he is not guilty thereof, and concerning thereof he
putteth himself upon the country; and Esquire, clerk of
the peace for the said county of York, who prosecutes for our -
said lady the Queen, in this behalf doth the like ; therefore let
a jury thereupon come before the justices of our said lady the
.Quech. at the next general quarter sessions of the peace of our
said lady the Queen, to be holden at the city of Toronto, afore-
said, in and for the county of York, by whom the truth of the
matter may be better known, and who have no affinity to the
said A. B., to recognize upon their oath, if the said A. B. be
guilty of the premises aforesaid or not; because as well the
said , who prosecutes for our said lady the Queen in this
behalf, as the said A. B. have put themselves on that jury, the
same day is given as well to the said = who prosecutes for
our said Jady the Queen, in this bebalf, as to the said A. B., at
which said next general quarter sessions of the peace of our
said lady the Queen, holden at the said city of Toronto, in and
_ for the county of York aforesaid, on Monday, the day of
‘ , in the said year of the reign of our said lady the
Queen, before W. M., G. H., F. P., and 8. T., Esquires, and
" others their fellows, justices of our said lady the Queen assigned
to keep the peace of our said lady the Queen, in and for the
county aforesaid, and also to hear and determine divers felonies,
trespasses'and other misdeeds, committed in the same county,
cometh as well the said ~, who prosecutes for our said lady
the Queen in this behalf, as ‘the said A. B. in his own proper
person ; and the jurors of that jury, by Esquire, sherift of
the said county, to this matter empannelled an retumgge—to
wit, (the names of the petit jury) being called, come, whoBeig
chosen, tried and sworn, to speak the truth of and upm;«the‘
premises in the indictment aforesaid, above specified do say.
upon their oath, that the said A. B. is not guilty of the trespass
and offence aforesaid, in the indictment aforesaid, above speci-
_fied, in manner and form as the said A. B., for himself above
by his plea hath alleged; whereupon it is considered by the
court-here, that the said A. B. of the tresspass (or felony) and
offence aforesaid, in the ‘indictment aforesaid, above specified,
be dischaged and go thereof without day. ‘

11 . |
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AUTREFOIS ATTAINT.

A person once attainted of felony, being ceviliter mortuus,
and his property being forfeited to the king, cannot in gen-
eral be indicted again for another felony—whether committed

. before or after his attainder—on the ground that, as he had
forfeited all that he could forfeit, a prosecution for any other
offence would be useless. = A plea of autrefois attaint, there-
fore, is a good bar to an indictment for the same or any other
felony of the like description.—2 Haw. ¢. 36; 4 Bl. Com..
336. 3 - S R

But as this rule is one rather of expediency than otherwise, -

" it does not follow that after an attainder—the party attainted
may commit other felonies of a higher description, such as
nurder, rape, and the like with impunity. A plea of autre-
Sois attaint will therefore, in such cases, or for other capital

- offences, be of no avail; and the party may be indicted and

convicted, in order that he may undergo the higher degree

of punishment—forfeiture of goods being only of secondary
consideration in such cases. ‘ ‘ ’

' AUTREFOIS CONVICT.

This plea (like that of autrefois acquit) can in general
only be pleaded for the same identical felony; .it is (like -
that also) founded on the principle, that a man is not again

. to be placed in jeopardy for the same offence; and still less

80, if he has already (as in this case) suffered the penalty due
for it.—Haw. c. 36, § 10; 4 Bl. Com. 336. i
And though no judgment may have been given upon the
. former conviction, still the plea of autrefois convict is a good
. bar to a second indictment for the same offence.— 2 Haw.
c. 36, § 14. o .
Record of C’b;zvz'ctz'on—See ¢ Autrefois Acquit.”’
do say upon their oath, that the said A. B. is guilty of
‘the trespass and offence aforesaid in the indictment aforesaid,
above specified, in manner and form as by the said indictment
against him is alleged; whereupon it is considered by the
court here, that the said A.B., for the trespass and offence
aforesaid, in the indictment aforesaid, above. specified, be
taken, &c., which said A. B. being present here, is fined for
the said tresspass and offence three shillings and fourpence,
which he paid to the sheriff of the said county, in court, to the
" use of our said lady the Queen; and the said A. B. is com-
mitted to the common gaol, at the city of Toronto aforesaid, in
the said county, there to remain and be kept to hard labour for
the space of six calendar months.
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BACKING WARRANT,

A justice of the peade 'has no authority beyond his terri- ‘

torial jurisdiction. He may, however, issue a warrant for
the apprehension of a party who has escaped or is residing

out of his jurisdiction, but such warrant cannot be legally
executed unless such execution of it be sanctioned by some -

justice of the peace residing in the locality where the accused
party is residing. This is usually done by the constable
having charge of the warrant calling upon such justice fo&
leave to execute the same within his jurisdiction, who, on

proof upon oath of the signature to the original warrant, is

authorised by law to endorse permission or leave to execute
~ such warrant within his jurisdiction. This is called ¢‘backing

the warrant;”’ with respect to which the ‘ Summary Convie-

tion Act” 16 V. c. 178 provides as follows: ‘

§ 3. And if the person against whom any such warrant
has been issued be not found within the jurisdiction of the
justice or justices by whom it was issued, or, if he shall
escape, go into, reside or be or be supposed or suspected to
be in any place within this province, whether in Upper or
Lower Canada, out of the jurisdiction of the justice or

justices issuing the warrant, any justice of the peace within
whose jurisdiction such person shall be or be suspected as -

aforesaid, upon proof alone upon oath (a) of the handwriting.
of the justice or justices issuing the warrant, may make an
endorsment upon it, signed with his name, authorising the
execution of the warrant within his jurisdiction ; and such
-endorsement shall be a sufficient authority to the person
- bringing the warrant, and to all other persons to whom it was
originally directed, and to all constables or other peace officers
of the. territorial division, where the endorsement is made to
execute the same in any place within the jurisdiction of the
justice of the peace endorsing the same, and to carry the
offender, when apprehended, before the justice or justices who
first issucd the warrant, or sorne other justice having the same
jurisdietion. .~ o
By the 16 V., c. 179 § T, (relating to indictable offences) a

similiar provision is made for backing warrants against a -

party residing out of the jurisdiction, and conveying him

when apprehended into the jurisdiction from which the war-.

rant issued, but with this special provision in addition, viz. :
provided always, that if the prosecutor or any of the witnesses
~ upon the part of the prosecution, shall then be in the territorial

() The constablé’havi‘ng charge of the warrant, should either see it

signed, or be well acquainted with the handwriting of the justice to enable .

him to make the requisite oath.

o
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division, where 'such person shall have been so apprehended,
the constable or other person or persons who shall have so
apprehended such person, may, if so directed by the justice
backing such warrant, take and convey him before the justice
‘who shall have so backed the said warrant, or before some
other justice or justices for the same territorial division : and
- the said justice or justices may thereupon take the examination
of such prosecutor or witnesses; and proceed in every respect
in manner hereinafter directed with respect to persons charged
before a.justice or justiees of the peace for an offence alleged
to have been committed in another territorial division than
that in which such persons have been apprehended.
Form of Endorsement in backing a warrant.
PROVINCE OF CANADA: ‘ ‘
County (or united counties, or
. as the case may be.) of ‘ ‘ ‘
Whereas, proof upon oath hath this day been made before
me, one of her Majesty’s justices of the peace in and for the.
said county (or wnited counties, or as the case may be) of )
that the name of J. 8. to the within warrant subscribed is of
the proper handwriting of the justice of the peace within-men-
tioned. I do. therefore, hereby authorise W. T, who bring-
- eth to me this warrant, and all other persons to whom this
warrant was originally directed, or by whom it may be law-
fully executed, and also all constables and other peace officers
of the said county (or united counties, or as the case may be) of
, to execute the same within the said last mentioned
county (or unated counties, or as the case may be).

~ Given under my hand, this day of in the‘yea.r
of our Lord s at 'y in the (county, dc.) aforesaid,
o ‘ J.L

See also post titles * Indictable Offences,” “Summary
Conviction.” ‘ S ‘
. - BATL. ‘ ‘

Bail (from the French word bazller, “to deliver”” (signifies
the delivery of a man out of custody, upon the undertaking
of one or more persons for him that he shall appear at a
day(l)'in;éiéed, to answer and be justified by the law.—Hales,
P. C..96. ' ‘ .

By the declaration of rights, 1 W. session 2, c. 2, excessive
bail ought not to be required. To refuse bail where the
party ought to be bailed, (the party offering the same,) is a
misdemeanor, punishable not only by the suit of the party,
but also by indictment.—2 Haw. 90 H. P.97. And to
admit bail where it ought not to be admitted, is punishable -
by the judges of assize by fine, or punishable as a negligent
escape at common law—AH, P. 97; and so if a justice take
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insufficient bail.—Zb. = A justice of the peace cannot take
bail for murder.—2 Inst. 186. And if a person be danger-
ously wounded, the justice ought to be very cautious how he
takes bail, till the year and day be.passed, for if the party
*die, and the offender appear ‘not, the justice is in danger of
being severely fined.—1 Haw. 138. “The court of King’s
Bench, however, may admit a person to bail who has been

committed for murder, if they think the circumstances of the -

case will justify their doing so. Lord Mohun’s case, 1 Salk.
104; R.v. Magrath, Str.1242. If the bail taken be in-
suﬂiclent the justice may require better sureties, and commlt ‘
the party on refusal.—2 Haw. 89.

Bail may be taken in all cases of misdemeanor, and by one
justice. It may also be taken in cases of felony, where the
evidence adduced shall, in the opinion of the justices before
whom the accused party is brought, be sufficient to put him
on trial, but shall not furnish such a strong . presumption of
~ guilt as to warrant his committal for trial. ¢ But if the evi-
-dence given, be such as to raise a strong presumption of guilt,

then such justice or justices, shall by his or their warrant
commit the party to the common- goal for the territorial
division to which he may by law be comxmtted —18V,c
179 § 15, 17 (a).
One Justlce alone cannot take ball for felony. The above
statute requires that two justices be present on such occasion.
The same statute also expressly prohibits bail being taken
‘in cases of treason or murder; except by order of her
‘Majesty’s Court of Queens Bench, -or Common Pleas, or one
“of the judges thereof in vacation.
See further on the subJect under the titles “Indictable
Offences,” ““Coroner.”

Acknowledging Bail in anot/’zer man’s name.

By statute 21 J, c. 26, if any person shall acknowledge,
oor procure to be acknowledged any bail in the name of any
other, not privy to the same, he shall be guilty of felony
without benefit of clergy. Bail taken before a judge is not
within' this statute till it is filed of record.—1 H. H. 696.
But it is within the following statute of 4 Wm., ¢. 4, which
enacts, ““that any person who shall personate another before
those Who have authority to bail, 0 as to make him liable to,
the payment of any sum of money in that suit or action,
shall be guilty -of felony.” If bail cannot otherwise be
obtained, the law hath-also pronded a remedy by the habeas
corgms a.ct —31 G I1L.

Seealso post- nt]e, “Habeas ﬁor_pus

(a) The provisions of the former statute 4 &5 V., c. 24, respectmg bml
before Justxces seem to be superseded by this act:
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"BANISHMENT. - ‘
- *By 40 G.IIL, c. 1, § 5, banishment is substituted for trans-
portation ; and by § 6 of the same statute, being afterwards
found at large within *the province. was made ‘a capital
offence. ‘ ‘ ‘ ‘ ‘
*By 3 W. IV, ¢. 3, reducing and defining what shall be
capital offences, returning from banishment is not included.
*By T W. IV., ¢. 7, § 1, transportation may be substituted
‘ for banishment; § 2, and the provision of the * 40 G. IIL,
¢. 1, respecting persons returning to the province before the
expiration of the sentence, shall extend to any person re-
“turning from transportation under this act. o ‘
By4 &5V, c. 24, § 25, returning from transportation or
banishment before the expiration of the term,is made felony,
"and the offender liablé to transportation for life. I
‘ By 6 V., c. 5, § 4, itis enacted “that for any offence for
- which by any of the acts cited, (including 4,57V, ¢. 24,) or by -
any other act or law the offender might, if this act had not been
passed, have been punished by transportation beyond the seas,.
such offender may, if convicted after the passing of this act, be
~punished by imprisonment in the provincial penitentiary for
any term for which he might; have been transported beyond
seas if this act had not been passed, or by imprisonment for
life, if without this act he might have been punished by
transportation for life. ‘ ‘

BANKS—BANKING.

- By13 & 14V, c. 21, which repeals the *7 W. IV., c. 13,
§ 2, it is enacted, that it shall not be lawful for any person,
or association of persons, body corporate or politic, or party
whatsoever, except only banks, now incorporated by royal
charter or by act of the legislature, and thereunto expressly
‘authorised, or such as shall be authorised under this act, to
make, issue, sign, &c., any note, bon, check, or promise in
writing for the payment of money, in the nature of a bank
note, or bank bill, or intended to pass as money. § 8. No
bank notes shall be issued for less than five shillings, or made
payable otherwise than on demand, in current coin of this
province, and at some certain place within this province.
- § 4. A penalty of £100 shall be incurred by any party issu-
- Ing, circulating, or passing, or attempting to circulate.or pass,.
any unlawful bank note in contravention of this act. § 5.
Foreign banks prohibited from opening or keeping any office
.or place of discount or deposit, or for the 1ssue, circula-
tion, or redemption of its bank.notes within this province,
under the penalty of £100. § 6. All such unlawful notes
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shall be void: as well as securities given for securing any
Joan or advance made in such notes, as also any receipt or
discharge for money paid in such notes. § 7. The busi-
ness of banking shall comprise the making and issuing
of bank notes, the dealing in gold and silver bullion, and
exchange, discounting of promissory notes, bills, and negoti-
able securities, and such other trade as belongs legitimately
to the business of banking. - But any company or party law-
fully exercising the business of banking under this act shall
have power to hold property bond fide mortgaged or pledged
as security for debts previously contracted, and sold under
" any process at law or in equity, and bought at such sale by
such company or party, with power to re-sell. o
'§°8. Any individual or co-partnership may carry on the
business of banking in this province at some one place, being
a city, town orvillage. § 9. Joint-stock banks to be composed
of not less than five persons, and the whole capital not less
than £25,000; shares not less than £10 each; articles of
co-partnership to be filed in the office of the clerk of the’
county court. § 10. Shareholders to be liable for twice the
amount of their shares, and no more. § 13 (a). Banks not
to commence business until they have deposited with the
receiver-general provincial debentures or securities to the
amount of £25,000, to be held in pledge for redemption of
_the bank notes of the bank. § 14 (). Upon such deposit
being made the inspector-general is authorised to deliver
to the bank bank notes for not less than 5s. each, number-
ed, registered, and counter-signed by him, not exceeding
the amount deposited, for circulation, and so long as the bank
shall pay such notes in specie, on demand, they shall be ..
receivable in payment of duties. §15. Banks may make
further deposits not less than £5000 at one time, and increase
‘their circulation accordingly. § 17. If any such bank note
shall not be paid in specie on demand at the bank, the
same may be protested and forwarded to the inspector-
general, who shall then by letter require the bank to pay the
‘'same, with costs of protest and  postage and. interest, within
ten days, or the bank shall be closed (unless there be a legal
defence for the non-payment of such note), and notice thereof
given in the Gazette by the inspector-general, stating that he
will redeem the notes to the extent of the funds deposited;
provision is then made for appointing a receiver for settling
the affairs of the bank, who is authorised to take possession’
- of the bank property, books and papers; and any banking

' (4) This section is amended by 19 V., . 3.
) This section also amended by the same act.
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partner, associate, or shareholder, or any director, managing
officer or servant of such banker or bank, or .other person -
who shall have been entrusted with the same without having -
any legal title to or lien thereupon, who shall have any
moncy, property, securities, books, accounts, papers:or
documents of the bank in his possession or under his control,
and shall not forthwith deliver the same to the said receiver,
shall be held to have fraudulently embezzled the same, and
shall be punishable accordingly; and the receiver may
recover possession of the same, as any party may recover -
property fraudulently embezzled: the receiver shall settle
the affairs of the bank, and report thereon to the inspector-
general who shall sell the deposits and . apply the proceeds,
first in redewption of the bank notes, and ¢hern in payment of
other liabilities. -The act then provides for the way in which
the business and affairs of the bank are to be wound up: a
schedule of bank liabilities and assets is to be filed in the
county court, and a day appointed by the judge for settling
disputed claims, with power to appeal to the Court of Queen’s
Bench against his decision. . § 22. The bank may also be
closed if it permit any judgment against it to remain three
- months unsatisfied, and no appeal pending. § 24.  Every
bank shall keep in the office a list of ‘shareholders open to
the public, and deliver copies of the bank articles to any
person on demand, on payment of 73d., under a penalty of
£100.  § 27. The total liabilities of the bank mever to
exceéed three times the amount of its capital, under a penalty .
- of £100 per diem for the excess. § 28. - No dividend to be
made out of bank capital. § 80 («). Half-yearly accounts
{on Ist January and 1st July) to be rendered by the bank to
the inspector-general of bank assets and liabilities, under a
‘penalty of £25 per diem for neglect, and if not transmitted
- within a month, the bank may be closed. § 36. A general
statement of all the banks under this act to.be laid before the
legislature within thirty days after the opening of each session.

BANK NOTES.

By4&57V.,c29 §1, banking companies are required
to deliver a statement in writing on the 15th May and the
15th November, annually, to the receiver-general, of the
amount of notes or bills issued.and in circulation at the end
of each calendar month, certified by the cashier and president;
ard the person or persons so certifying, shall make and sign
a declaration in writing before a justice of the peace, that he
or they had the means of knowing that such statement was

" () Monthly by 14 & 15 V., ¢. 69, 3 1. -
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correct, and that it is so to the best of his or their knowledge
" and belief. § 2. Any wilful false allegation in any such

statement shall be a mxsdemeanor, pumshab]e as for perjury.
§ 8. A duty of one per cent per annum, imposed on the
average amount of notes and bills in circulation pro tem.
4. The bank or party neglecting or refusing to deliver such
statement, shall forfeit to her Majesty £1000 for the use of
the province, to be recovered with costs, as any other debt
of the crown.

By10&11 V., ec. 9, § 3, forgmo' or knowmgly uttermg
forged bank notes is made felony See further on this sub-

: Ject post title « Forgery.”

BANKS OF RIVERS.

By 4&5V., ¢ 26 § 12, it is enacted, that if any person
“shall unlawfully and mahcwusly break down, or cut down
any sea-bank or sea-wall, or the bank or wall of any river,
canal, or marsh, whereby any land shall be overflowed or
: damaged or shall be in danger of being so, or shall unlaw-
fully or maliciously throw down, level, or otherwise destroy
any lock, sluice, flood-gate or other Work or any navigable
river or canal every such offender shall be guilty of felony,
and being: convicted thereof shall be imprisoned for any term
not exceeding four years; and if any person shall unlawfully
and mahclously cut off, draw up, or remove any piles, chalk, .
or other materials ﬁxed in the ground, and used for securing
any sea-bank or sea-wall, or the bartks or wall of any river,
canal or marsh, or shall unlawfully or _maliciously open or
draw any ﬁood-crate, or do any other injury or mischief to
any navigable river or canal, with intent and so'as thereby
to obstruct or prevent the carrying on, completing or main- -
taining the navigation thereof, every such offender shall be
gmlty of felony, and bemg convicted thereof - shall be

‘ 1mprlsoned for any term not exceeding two years. ‘

BARRATRY.

A barrator, in legal acceptation, signifies a common mover, -
exciter, or maintainer of suits or quarrels, either in courts or
in the country—1 Inst. 368 ; 1 Haw. 248. In courts, means
either courts of record or not of record. I the country, in’
three manners : 1. In disturbance of the peace. 2. In taking
or keeping possesswn of lands in controversy. 3. By false
inventions and sowing of calumnious rumours and reports,
whereby discord and disquiet may arise between neighbours.
—1 ZInst. 588. No one can be a barrator in respect to one
- act only.—1 Haw, 243. Neither is an attorney gmlty of an

12
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act of barratry in respect of his maintaining another ir a
groundless action, to the commencing whereof he was in no
- way privy.—L Haw. 248. Nor shall a man be adjudged a
barrator in respect of any number of false actions brought by
him in his own right; for in'such case. he is liable to double
costs.—1 Haw. 243. S ‘

By statute 34 E. III.,c. 1, justices of the peace shall have -

power to restrain all barrators, and to pursue, arrest, take -

and chastise them, according to their trespass or dffence.

As to the kind and manner of punishment it is said, thatif
the offender be a common' person he shall be fined and
imprisoned and bound to his good behaviour; and if he be of
any profession relating to the. law, he ought also to be
further punished by being disabled to practise for the future.
—1 Haw. 244. o

 BASTARD.

- By statute *2 W. IV., c. 1, after reciting that doubts had
been entertained respecting the true meaning of 21 James I.
entitled, “ An Act to prevent the destroying and murthering
of Bastard Children,” and the same had been found difficult
and inconvenient to be put in practice, it is enacted that the
said act should not be in force in this province. § 2. That -
after the passsing of this act the trial of any woman charged
with the murder of any issue of her body, male or female,
~ which, being born alive, would by law be bastard, shall
proceed and be governed by the like rules of evidence and
presumption as in other trials for murder. = ‘
See post title, *“ Concealing Berth.”

BAWDY-HOUSE.

- Keeping a bawdy-house is a common nuisance, and it not
only endangers the public peace, by drawing together dis- -
solute and debauched persons, but also tends to corrupt the
morals of both sexes, by such an open profession of lewdness.
—3 Inst. 204; 1 Haw. c. 74,75,§ 6. This offence is punish-
able by fine and imprisonement—1 Haw. c. 74, and isinlaw a
misdemeanor. o ‘ :

A married woman may be indicted for this offence, the
same as if she was a femme sole ;' and may also be convicted
of it together with her husband.—Rez v. Williams, 1 Salk.
383. A man may be bound to his good behaviour for
- haunting bawdy-houses with women of bad fame, or for keep-
ing bad women in his own house.—1 Haw..c. 74. Anda
constable is authorised by the common law to arrest persons
that resort to bawdy-houses.—1 Haw. c. 10, § 84. =~
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For forms of complaint,  summons, &c., see post title
“Indictable Offence.” e ‘ o

Indictment for keefing a Bawdy-house.  (Archbold.)

County of The jurors, &c. Thai I. 8., late of, &c.,
to wit: | labourer, and A. his wife, on the . day
of ", in the year of the'reign of our sovereign lady

Victoria, and on divers other days and times, between that day
and the day of the taking of this inquisition, with force and
arms, at the township aforesaid, in the county aforesaid, unlaw-
fully did keep and maintain a certain common ill-governed and
disorderly house, and in the said house, for the lucre and gain
of him the said I. S., certain persons, as well men as women
- of evil name and fame, and of dishonest conversation, then an
on the said other days and times, there unlawfully and willingly -
. did cause and procure to frequent and come together, and the
"said men and wornen, in the said house of him the said I. S.,,
at unlawful times, as well in the night as in the day, then and
on the said other days and times, there to be and rémain drink-
ing, tippling, whoring, and misbebaving themselves, unlawfully
and wilfully did permit, and yet do permit, to the great damage
and common nuisance of all the liege subjects of our said
lady the Queen there inhabiting, being, residing and passing, -
to the evil example of ‘all others in the like case offending,
and against the peace of our lady the Queen, her crown and
dignity. ‘ ‘
BEEF AND PORK. ‘

By the 4 & 5 V., c. 88, (reserved act) reciting that it was
expedient that the regulations in force in Lower Canada and
Upper Canada, with regard to the curing, packing, and
inspection of beef and pork, should be consolidated;—that
one uniform law should be enacted for the whole Province of
Canada, and that the inspection of the articles aforesaid
intended for exportation should cease to be compulsory, but
should be optional to the parties interested : § 1, enacts that
the L. C. act, 44 G. IIL, c. 9, ord. 2'V,, ¢c. 15; U. C. act

 *45 G. IIL, c. 8, and *3 V., c. 25, shall be repealed.
§ 2. After the passing of, this act the board of trade in
Quebec, Montreal, Toronto and Kingston, and municipal
authorities in other places where inspectors may be required,
may appoint a board of examiners, to consist in Quebec and
Montreal of five, and in other places of three fit and proper
persons, residents; who, before acting shall take and sub-
-scribe the following oath before any justice of the district:

~«I, A. B., do swear that I will not, directly or indirectly,

personally, or by means of any person or persons in my behalf,
. teceive any fee, reward, or gratuity whatever, by reason of any
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function in my office of examiner, and that I will therein well
and truly in all things act withiout partiality, favour or affection, .
and to the best of my knowledge and understanding. So help
me God.” ‘ ‘ ‘ ‘

§ 3. The mayor of Quebec, Montreal, Toronto, and King-
ston, and the warden or chief municipal officer of other
places, shall appoint by an instrumnent under his hand and the
seal of the corporation, an inspector of beef and pork for
such places, such inspector to be previously examined by the
board of examiners and recommended by the majority, and
before acting shall furnish two good and sufficient sureties
in £500, if appointed for Quebec or Montreal, and £250 for
‘other places, to be approved by the mayor, warden, or chief
- municipal authority, by bond to her Majesty, and no inspec-
tor shall allow any person to act for him- except his sworn
assistants.  § 4. Bond to be kept at the office of the clerk =
of the corporation. § 5. Board of examiners before exami-
nation of any such inspector shall require the attendance of
two or more persons of the greatest experience and practice
in the packing, curing and inspection of beef and pork, who
may question the party touching his knowledge of the mat-
ter. § 6. Inspector to take the following oath before the -
mayor, warden, or chief municipal officer of the place :

«I, A. B., do solemnly swear, that [ will faithfully, truly
and impartially, to the best of my judgment, skill and under-
standing, do and perform the office of an inspector of beef and
pork, according to the true intent and meaning of an act of the
legislature of this province, intituled, ¢ 4n Act to regulate the
©anspection of Beef and Porl;” and that I will not, directly or
indirectly, by myself or by any other person or persons whom-

soever trade or deal in beef or pork of any description, other-

“wise than for the use and consumption of my own family, -
during the time I shall continue such inspector; and that I
will not, directly or indirectly, brand or suffer to be branded
any cask or half cask of beef or pork, but.such as shall be.
sound and good and of the quulity designated by such brand,
and with regard to which all the other requirements of the said
act shall have been complied with, to the best of my know-
ledge. 8o help me God.” ‘

§ 7. The present inspectors to be re-appointed without
exawmination. * § 8. The inspectors for Quebec and Montreal
to appoint one or more assistants when required by the board
of trade, subject to the approval of the board of examiners,
for whose acts the inspector shall be responsible ; each as-
sistant to furnish two sureties in £250, and take and sub-
scribe the following oath: :

“I, A. B., do swear that I will diligently, faithfully and
impartially execute the office of assistant to the inspector of
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beef and pork for , according to the true intent and mean-
ihg of an act of the legislature of this province, intituled, « An
act to requlate the inspection of Begf and Pork ;*° and that T will
not directly or indirectly, personally or by means of any per-
son ot persons in my behalf, receive any fee, reward or gratu-
“ity whatever, by reason of my office of assistant to the said.
inspector (except my salary from the said inspector), and that
I will not, directly or indirectly. trade in the articles of beef or
pork: or be in any manner concerned in the purchase orsale of
beef and pork, except so far as may be necessary for myself
and family. = So help me God.” ‘ ‘ n ‘
§ 9. To be paid and hold office at the pleasure of the in-
spector.  § 10. Inspectors and assistants are required to cut
_ up, salt, pack, cure, or if already packed, to unpack.and
_examine throughout, adding salt if necessary, and cooper-
_ing up the same according to this act, each and every barrel
or half barrel, tierce or half tierce, of beef and pork sub-
mitted to their inspection, such inspection to be made at the
store, shop, or warehouse of such 1inspector (to be kept in a
convenient situation), or at some store within the limits of
the city, &c., for which he may be appointed, at the option
of the proprietor. § 11. Inspectors and assistanis to have
iron or metal brands, and immediately "after inspection to
brand on each barrel, tierce or half tierce the words ¢ Que-
bec,”” ““ Montreal,”” ¢ Toronto,” or “Kingston,” or the name
of the place (as the case may be), and the initial of the chris-
tian name and the surname at full length of the inspector,
with the quality thereof, and if found to be soft or still fed
shall be branded with the word ¢ soft,” and if unsound or
. unmerchantable with the word “rejected,” and the month -
and year in which it was inspected, with the net weight and
~quality so packed and examined, and to receive for such
inspection one shilling for each barrel, TZd. for a half bar-
rel, one shilling and siz. pence for each .tierce, and eleven
pence for a half tierce, exclusive of cooperage and repairs
not exceeding siz pence per barrel or half barrel, tierce or
- half tierce, delivered in good shipping order: such fee or
allowance to be paid by the owner or consignee before re-
moval : after inspection a certificate or bill of inspection
shall be furnished by the inspector or assistant, without
charge, specifying the quantity and the owner’s marks, and
the quantities and qualities ascertained by inspection, and.
the charges thereof: any inspector or assistant giving an
untrue certificate, or without a personal examination, shall
Incur a penalty of £20 currency, and be dismissed from of-
fice: beef or pork re-inspected, to bear the brand of the year
and month originally affixed—such brand-marks to be brand-
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ed on one head of the barrel or tierce, &c. Where beef or
pork shall be sold subject to inspection, the cost shall fall
on the vendor (if not the applicant), unless agreement to the
contrary at. the time of sale. Provided also, that any such
agreement shall imply a warranty that this act has been
comphed with, as well with regard to the provisions, as to
the vessels con’mmmo' the same, and the marks thereon.
§ 12. All brands to be large and legible, within a space not
exceeding fourteen inches long by eight inches broad, under
a penalty of £20 currency for each barrel, &e. § 13. In-
spector not to charge storeage unless left in store more than
three days after notice of inspection. § 14. Any inspector
suffering beef or pork left in his charge to be exposed, after
inspecbion, to the heat of the sun, or inclemency of the wea-
ther, longer than siz days, shall be liable to the penalty of
£10 currency for, every offence; and for not providing &
suitable store in a convenient situation, twenty shillings a
day. §15. Barrels and salt, &c., to be furnished by the
inspector, or owner, at the option of such owner or consignee.
§ 16. In case of dispute between the inspector and owner,
with regard to the guality and condition, either party may
apply to a justice, who shall summon three persons of skill
and integrity, one to be named by the inspector and one by
the proprietor, and the third by the justice, who shall ex-
amine and report their opinion under oath (to be adminis-
tered by such justice), and the decision of the majority shall
be final, and the inspector brand accordingly, and if the
opinion of the inspector be confirmed, the costs shall be paid
by the proprietor, otherwise by the inspector. §17. Any
inspector or assistant neglecting or refusing, when called
upon by any proprietor between sunrise and sumset (not
being previously engaged), within two hours to proceed to
such inspection, shall forfeit to the person applying, on con-
viction before any one justice, the sum of £5 currency over
and above all other damages. §18. On the head of any
barrel, &c., containing any thin, rusty, measley, tainted,
sour, or unmerchantable pork, or unmerchantable or spoiled
beef, branded ¢ rejected,” the true character both as to qua-
lity and condition of such pork or beef shall be marked with
black paint, and the inspector shall certify, when required,
the quality, state and condition thereof, and the package
containing the same, specifying the extent of damage and
apparent cause thereof, with the brands or other marks upon
the casks or packades, and the name of the owner. §19.
Barrels, &c., to be made of good seasoned white oak staves;
and heads not less than 4 inch thick ; each stave on the edge
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at the bilge not less than % an inch thick for barrels, nor
less than £ for tierces, and half barrels or tierces in the
same proportion to their size, and in both cases free from
defect; each barrel, &e., to be hooped and covered % of the
length with good oak, ash, or hickory hoops, leaving % in
the centre uncovered; and each barrel, &ec., shall be bored
in the centre of the bilge with a bit of not less in diameter
than one ¢nch, for the reception of pickle, each barrel to be
not less than 27 inches nor more than 28% inches long ; and
the contents of each beef barrel shall not be less than 28
gallons nor more than 29 gallons wine measure, and of each
pork barrel not less than 80 gallons nor exceeding 31 gal-
lons wine measure ; each tierce not less than 30 inches nor
more than 31 inches long : contents for beef, not less than
44 gallons nor more than 45 gallons wine measure: for
perk, not less than 45 gallons nor more than 46 gallons wine
measure : half barrels or tierces to contain half the quantity,
and no more. Inspectors to ascertain the sufficiency of each
barrel, &e., before branding, and to brand none without.
§ 20. The salt to be used shall be clean St. Ubes, Isle of
May, Turk’s Island, or other coarse ground salt of equal
guality ; and every barrel of fresh beef or pork shall be well
salted with 75 pounds, and every tierce with 112 pounds of
good salt as aforesaid, exclusive of a sufficient quantity of
pickle as strong as salt will make it, and to each barrel of
beef and pork shall be added four ounces, and to each tierce
six ounces of saltpetre; and each half barrel of fresh beef
and pork shall be salted with half the quantity of salt and
saltpetre above mentioned, with a sufficiency of pickle, and
in all cases of packing and re-packing beef and pork to be
inspected and branded under the authority of this act, the
inspector is hereby authorised to use salt, saltpetre, and
pickle, in his discretion. § 21. All beef which an inspector
shall find on examination to have been killed at a proper
age, and to be fat and merchantable, shall be cut into pieces
as nearly square as may be, not more than eight nor less
than four pounds weight; and shall be sorted and divided
for packing and re-packing in barrels and half barrels,
tierces and half tierces, into four different sorts, to be deno-
gninfz‘a,ted respectively mess—prime mess—prime—and cargo
eef. ‘

Mess beef shall consist of the choicest pieces only, that is.
to say, briskets, the thick of the flank, ribs, rumps, and sir-
loins of oxen, cows or steers, well fatted; and each barrel or"
half barrel, ticrce or half tierce, containing beef of this de-
scription, shall be branded on one of the heads with the words
Mess Beef. ' - :
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Prime mess beef shall consist of pieces of meat of the
second class, from good fat cattle, without shanks or necks;
and barrels and half barrels, tierces and half tierces, con-
taining beef of this descristion, shall be branded on one of

- the heads thereof with the words Prime Mess Beef.

Prime beef shall consist of choice pieces of fat cattle,
amongst which there shall not be more than the coarse pieces
of one side of a carcass; the houghs and neck being cut off
above the first joint; and barrels and half barrels, tierces
and half tierces, containing beef of this description, shall be
branded on one of the heads with the words Prime Beef.

Cargo beef shall consist of the meat of fat cattle, of all
descriptions, of three years old and upwards, with not more
than half a neck and three shanks, (with the hough cut off
above the first joint), and the meat otherwise merchantable;
and barrels and half barrels, and tierces and half tierces,
containing such beef, shall be branded on one of the heads
Cargo Beef.

And each barrel, in which beef of either of the foregoing
descriptions shall be packed or repacked, shall contain two
hundred pounds of beef, and each half barrel, one hundred
pounds; each tierce, three hundred pounds, and each half
tierce, one hundred and fifty pounds.

§ 22. All pork which an inspector shall find to be fat and
merchantable, shall be cut in pieces as nearly square as may
be, and not exceeding six, nor less than four pounds weight,
and shall be sorted and divided into four sorts, to be denomin-
ated respectively mess—prime mess—prime—and cargo pork.

Mess pork shall consist of the rib pieces only, of good hogs,
not weighing less than two hundred pounds (z) each; and
barrels and half barrels, tierces and half tierces, containing
such pork, shall be branded on one of the heads Mess Pork.

Prime mess pork shall consist of the pieces of good fat
hogs, not weighing less than one hundred and ninety pounds
each, the barrel to contain the coarse pieces of one hog only
—that is to say, two half heads (not exceeding together six-
teen pounds in weight) with two shoulders and two hams, and
the remaining pieces of a hog; the tierce to contain the re-
lative proportion of heads, shoulders and hams, and the
remaining pieces of one hog and a half hog; and barrels and
half barrels, tierces and half tierces, containing pork of this
description, shall be branded on one of the heads Prime
Mess Pork. :

Prime pork shall consist of the pieces of good fat hogs, not

(¢) Amended by 20 V., ¢. 18, including hogs exceeding 200 1bs, weight,
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weighing less than one hundred and fifty popnds each, the
barrel to contain the coarse pieces of one hog and a half only,
that is to say, three half heads, (not exceeding: together
twenty-four pounds in weight,) three hams and three shoulders,
“and the remaining pieces of a hog and a half hog; the tierce
to contain the relative proportious of heads, shoulders and
‘hams, and the remaining pieces of two hogs and a quarter of
a hog; and each barrel or half barrel, tierce or half tierce,
containing pork of this description, shall be branded on one
of the heads Prime Pork. ‘

Cargo pork shall consist of the pieces of fat hogs, weighing
not less than one hundreds pounds each, the barrel to contain
the coarse pieces of not more than two hogs, that is to say,
four half heads, (not exceeding together in weight thirty
pounds), four shoulders and four hams, and the remaining
pieces of two hogs, and shall be otherwise merchantable pork ;
the tierce to contain the relative proportion of heads, shoulders
and hams, and the remaining pieces of three hogs; and the
barrels and half barrels, tierces and half tierces, containing
pork of this description, shall be branded on one of the heads
Cargo Pork ; but in all cases the following parts shall be cut
off and not packed, viz., the ears close to the head, the snout
above the tusks, the legs above the knee joint, the tail shall be
cut off, and the brains, tongue and bloody grizzle taken out;
and each barrel, in which pork of any of the foregoing de-
scriptions may be packed or repacked, shall contain two
hundred pounds; and each tierce three hundred pounds; and
each half barrel;, or half tierce, one-half those qualities re-
spectively, of the several qualities of pork as aforesaid, and
shall be branded accordingly. §28. Noinspector or assistant
inspector of beef and pork shall directly or indirectly trade
or deal in beef or pork, or be concerned in such trade, whether
by buying, bartering, or exchanging any live or-dead cattle
or hogs, with a view to pack the same or get them packed, or
by buying, bartering or exchanging beef or pork.-when packed ;
nor shall he purchase beef or pork of any description, other-
wise than for the use and consumption of his family, under a
penalty of £50 currency for each effence, and on pain of
being removed from office. § 24. If any packer or any other
person shall, with a frandulent intent, efface or obliterate any
of the inspector’s brand marks, or shall counterfeit any such
marks or brand the same on any barrel or half barrel, tierce
or half tierce, or shall empty or partially empty any barrel
or half barrel, tierce or half tierce, branded after inspection,
In order to put into the same other beef or pork, or shall use,
for the, purpose of packing any beef or pork, old barrels_or

13
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half barrels, tierces or half tierces, without destroying the old
brand marks, before offering the same for sale or exportation,
or not being an inspector or assistant inspector, shall brand
any pork or beef with the inspector’s brand-marks, such per-
son so offending shall for every such offence incur a penalty
of £50 currency, and every inspector or assistant inspector,
who shall inspect or brand any beef or pork out of the limits
for which he shall be appointed, or shall hire out his brands
to any person whomsoever, or shall connive at or be privy
to any fraudulent evasion of inspection of beef and pork by
others, shall for every such offence incur a penalty of £50
currency. § 25. Nothing herein contained shall be con-
strued to prevent any person from packing for exportation,
or from exporting any beef or pork, without inspection,
provided such beef or pork be packed in tierces or half tier-
ces, barrels or half barrels, of the dimensions hereinbefore
prescribed for such vessels respectively, and be marked with
black paint, or branded on one end thereof, with the name
and address of the packer, the date and place of packing, the
weight, and the quality of the provisions contained in each
package; nor shall anything herein contained prevent any
person from packing for exportation, or from expdrting without
inspection, any rounds of beef, rounds and briskets of beef,
the meat of young pigs, called pig pork, the tongues of neat -
catile, the tongues of pigs, hams of pigs, or pigs’ cheeks, or
any smoked or dried meat of any description, contained in
tubs, casks or barrels, or other packages of any kind, provided
each package be marked in the manner above mentioned ; but
every person who shall export any meat of the kind last men-
tioned, not somarked as aforesaid, or beef or pork of any other
kind, not so marked, and not packed in barrels or half barrels,
tierces or half tierces, of the dimensions hereinbefore pre-
scribed, shall thereby incur a penalty of twenty shillings
currency for every barrel or half barrel, tierce or half tierce,
tub, cask or other package, with regard to-which the pro-
visions of this section shall be contravened,sand such penalty
shall be recovered and applied in the manner provided in
regard to the other penalties imposed by this act. § 26.
All fines, penalties and forfeitures, imposed by this act,
not exceeding £10 sterling, shall be recoverable with
costs in' a summary way, before any two justices of the
peace of the district, and may, in default of payment,
be levied by warrant of distress, to be issued by such
Jjustices, against the goods and chattels of the offender;
and when the same shall exceed the sum of £10 sterling, they
shall be ‘sued for and recovered by civil action, before any
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court of competent jurisdiction, and levied by execution, as in

" the case of debt, and one moiety of such fines and forfeitures
(except such as hereinbefore directed to be otherwise applied)
shall be immediately paid into the hands of the treasurer of
the city of Toronto, or place wherein the suit shall have been
brought, and shall remain at the disposal of the corporation
for the public uses thereof, and the other moiety shall be-
long to the prosecutor, unless the action be brought by any
officer of such corporation, in which case the whole shall
belong to the corporation for the uses aforesaid. § 27. Ac-
tions to be commenced within six calendar months. § 28.
Act to be in force from the 1st January, 1842. § 29. And
to continue in force till the Ist January, 1848, and the end
of the next session.

By 13 & 14 V., c. 30, it is enacted that none but inspec-
tors or their assistants duly appointed, or actual owners,
shall inspect any beef or pork, or brand or mark any barrel
or half barrel, tierce or half tierce, or cask, or vessel of any
kind containing the same, under a penalty of £10, to be
recovered and applied as provided by 4 & 5 V., c. 88:
and if any owner shall brand any such vessel without affix-
ing to it his name and the initial of his christian name,
the date when branded, and the word * owner”’ or ‘ owners,”’
he shall incur the penalty aforesaid. § 2. Notwithstand-
ing § 11 of said act, it shall be lawful to brand on the,
vessel containing any beef and pork ¢ re-inspected,”
the date thereof, and other particulars required in case
of inspection—but no former inspection brand to be effaced ;
every re-inspection made contrary to this section liable to the
penalty aforesaid. § 8. Notwithstanding § 13 of former
act, iuspector not to charge storeage on beef or pork inspected
by him, unless left in his store more than ten days after
notice by him of inspection to the proprietor or consignee.
§ 4. Theact 4 & 5 V., c. 88, as amended, made permanent.

- BENCH WARRANT.

*By 55 G. IIL, c. 2, § 3, the process upon every indict-
ment to bring the person indicted into court, shall be -a
capias, in the usual form, issued from the court before whom
the said indictment shall be found, directed to the sheriff of
the district wherein the said court shall be then sitting, com-
manding him to take the person so indicted and bring him
‘before the said court, and if the person cannot be taken
during the sitting of the said court, that then so soon after as
he shall be taken he do bring or.cause him to be brought
before some justice of the: peace of the said district, to- be
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dealt with according to law; which said capias shall be made
returnable in the court of King’s Bench on the first day of
the term next after the sitting of the said court before which
the said indictment shall have been found. And if upon the
return of the said writ the sheriff of the said district shall
return that the person therein named is not to be found in
" his district, then an alias writ of capias shall issue from the
Court of King’s Bench, under the seal of the said court,
tested of the first day of term time, or on the last day of the
preceding term, if in vacation, returnable before the said
Court of King’s Bench on the first day of the term next
ensuing. § 4. And if to the said writ of alias capids the
sheriff shall return non est inventus, then upon motion in
court, or before a judge in vacation, a writ of exigent shall
issue. For further proceedings see post title Outlawry.”

The above act was allowed to expire, but was revived and
continued by the *3 W. IV., ¢. 5, (passed in February, 1833,)
for six years, and to the end of the next session. And by
*2V., c. T, was made perpetual. ‘

After an indictment found, any private person, without a
warrant, may arrest the offender.—Dalt. ¢. 170, § 5.

Upon the party being taken, (if the charge be misde-
meanor ounly,) he may give recognizance to appear to any -
magistrate, who thereupon will grant a supersedeas of the
swarrant. But if the charge be felony, magistrates should
be exceedingly cautious in taking bail after an indictment
found by the grand jury; and the better course would per-
haps be, to leave the prisoner to apply to a judge, who will
‘bail him or not, according to his discretion.

Form of a Bench Warrant.

Cour;:)yﬁ?iftYork, Tothe Sheriffof the County of York, Greeting:

These are to will and require, and in her Majesty’s name to
command you, upon sight hereof, to bring before us, J. C. and
8. P., Esquires, two of her Majesty’s justices of the peace for
the county of York, at the general quarter sessions of the peace
now being holden at the city of Toronto, in and for the said
county of York, or such other two or more of her Majesty’s
justices of the peace for the said county as shall be then and
there sitting, the body of A. B., who stands indicted before us
at this same sessions for an assault, (or for larceny,) if the court
shall be then and there sitting; and if he cannot be taken
during the present sessions, that then so soon after as he shall
be taken you bring or cause him to be brought before sorie jus-
tice of the peace of the safd courity, to be dealt with accordiig
to law; and what you shall have done herein make appearto
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her Majesty’s justices of the Court of Queen’s Bench at To-

ronto, on the first day of ‘term now mnext ensuing, and
have you there this warrant. Dated in open sessions, at the
city of Toronto, this day of , in the year of our
Lord 18 :
J.C.
‘8. P.

BENEFIT OF CLERGY.

Benefit of clergy was a privilege allowed by the law to
clerks in orders, and afterwards to those among the laity who
could read, by virtue of* which a criminal, though duly con-
victed, was discharged from the sentence of the law in the
king’s courts and delivered over to the ordinary, to be dealt
with according to the ecclesiastical canons.—4 BI. Com. 368.
Owing to the ancient severity of the British law, which sub-
jected all persons convicted of felony, of any description, to
the penalty of death, the benefit of clergy appears to have
been a remedy invented by the church in her day of power
to rescue offenders convicted of felony from the punishment
consequent thereon ; subsequently the legislature, to distin-
guish such crimes as were by statute to be punished with
death, usually enacted that the' offender, upon conviction,
should be deemed. guilty of felony without benefit of clergy,
thus leaving the criminal to rely only upon the royal prero-
gative for a mitigation of his punishment. The real distine-
tion therefore, in cases of felony, appears to have been this:
felonies at the common law or by statute, within the benefit
of clergy, were no longer deemed capital ; but such as were not
within this privilege partook of all the ancient rigour of the
law, and were deemed capital or punishable with death.
Benefit of clergy is now very properly abolished and a milder
criminal code substituted : thisimportant change was effected
in England by 7 & 8 G. IV., c. 27, and in Upper Canada by
statute *3 W. IV., c.5. ‘

And by4 & 5V., c. 24, § 19, benefit of clergy is abolished
throughout the United Provineces.

BENEFIT SOCIETIES.
See “ Provident Societies.”
BIGAMY.

Bigamy signifies, in criminal law, the offence of having two
wives or two husbands, at the same time.—4 Bl ‘Com. 163.

By4 &5 V., ¢ 27,§22, if any person, being married,
shall marry any other .person during the life-of the former
husband or ‘wife, ‘whether ‘the second marriage -shall have
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taken place in this province or elsewhere, every such offen-
der, and every person counselling, aiding or abetting such
offender, shall be guilty of felony, and being convicted
thereof, shall be liable to be imprisoned at hard labour in
the provincial penitentiary for any term not less than seven
years, or to be imprisoned in any other prison or place of
confinement for any term not exceeding two years, and any
such offence may be dealt with, enquired of, tried, determined
and punished in the district or county where the offender
shall be apprehended or be in custody, as if the offence bad
been actually committed in that district or county : provided
always, that nothing herein contained shall extend to any
second marriage contracted out of this province, by any other
than a subject of her Majesty resident in this province, and
leaving the same with intent to commit the offence, or to any
person marrying a second time, whose husband or wife shall
have been continually absent from such person for the space
of seven years then last past, and shall not have been known
by such person to be living within that time ; or shall extend
to any person- who, at the time of such second marriage,
shall have been divorced from the bond of the first marriage,
or to any person whose former marriage shall have been
declared void by the sentence of any court of competent
Jurisdiction.—For forms see ““ Indictable Offences.”

BILLIARD TABLES.

By 12 V., 81, § 60, municipalities are authorised to make
by-laws for the regulation of such. :

By16V.,c.184,§ 3, theyare also authorised to make by-laws
for regulating and governing the keepers of, and for licensing
the same, and fixing the amount of duty, and for imposing
penalties for the infraction of such by-laws. L

BLASPHEMY AND PROFANENESS.

All blasphemies against Grod, as denying His being or
providence, and all contumelious reproaches of Jesus Christ;
all profane scoffing at the holy scriptures, or exposing any
part of them to contempt or ridicule; impostors in religion,
as falsely pretending to extraordinary commissions from
God, and terrifying or abusing the people with false denun-
ciations of judgment, and all open lewdness grossly scanda-
lous are punishable by fine and imprisonment, and also such
corporal punishment as to the court shall seem meet, aceord-
ing to the heinousness of the crime.—1 How. 6, 7. -

And if any person shall, in any stage-play, interlude,
show, May-game or pageant, jestingly or profanely speak
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or uge the holy name of God, or of Christ Jesus, or of the
-Holy Ghost, or of the Trinity, he shall forfeit £10—half to
the king and half to him that shall sue.—3 J. C. 21..

BOARD OF HEALTH.
See «“ Public Health.”

BOARD OF WORKS.
“See post title « Public Works.”

BOUNDARY LINES.

By 12 V., c. 35, reciting that it was expedient to amend
and consolidate the laws respecting land surveyors, and the
survey and admeasurement of lands, by § 1, former acts ()
are repealed.

§ 26. Stone monuments, or monuments of durable mate-
rials, to be placed at the several corners, governing points or
offsets of every township surveyed or hereafter to be survey-
ed; and also at each end of the several concession lines of
such townships; and lines drawn as hereinafter prescribed
therefrom shall be the permanent boundary lines of such
townships and concessions. § 27. Such monuments to be

_placed under the direction and order of the Commissioner of
Crown lands. § 28. That the courses and lengths of said
boundary lines so ascertained and established, shall be the
true courses and lengths of the boundary lines of said town-
ships and concessions, ‘whether the same do or not, on actual
survey, coincide with the courses and lengths in any letters
patent or othér instrument. § 29. If any person shall know-
ingly and wilfully pull down, deface, alter or remove, any
such monument so erected as aforesaid, he shall be guilty of
felony ; and if any person shall knowingly and wilfully
deface, alter or remove any other land-mark, post ‘or monu-
ment, placed by any land surveyor to mark any limit,
boundary or angle of any township, concession, range, lot or
parcel of land, such person shall be guilty of misdemeanor,
and being convicted before any competent court, shall be
punished by fine or imprisonment, or both; fine not to
exceed £25, nor imprisonment three months : but this clause
not to prevent land surveyors, in their operations, from
taking up posts or other boundary marks when necessary;
after which they shall carefully replace them as before.
§ 30. Monuments not to be placed under § 26, 27, except on
application of the municipal council of the district. § 81. It

(z) 88 G. 1L, c.1; 59G. IIL,, c. 14; 2V.,¢c. 17; 4& 5V, ¢. 9.
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shall be lawful for the district council, on application of one-,
half of the resident landowners in any concession (or without
such application if the council shall deem necessary), to make
application to the governor to cause any such line to be sur-
veyed and marked by permanent stone boundaries under the
direction and order of the Commissioner of Crown Lands, at
the cost of the proprietors of the lands in such concession
or part of a concession interested ; and it shall be lawful for
guch district couneil to cause an estimate of the sum requi-
site to defray the expenses to be incurred to be laid before
‘them, in order that the same may be levied on the said pro--
prietors in proportion to the quantity of land held by them
respectively in such concession or part of a concession, in
the same manner as any sum required for any other purpose
authorised by law may be levied ; and the lines or. parts of
. lines so surveyed and marked as aforesaid, shall thereafter
be taken to be the permanent boundary lines of such con-
cessions or parts of concessions to all intents and purposes;
and all expenses incurred in performing any survey or
placing any monument or boundary under this section, shall’
be paid by the district treasurer to the person employed, on
certificate of the Commissioner of Crown Lands: provided
that the lines shall be drawn so as to leave each of the
-adjacent concessions of a depth proportionate to that intend-
ed in the original survey. § 82. All boundary lines of
townships, cities, towns, villages, concession lines, govern-
ing points, and all boundary lines, of concessions, sections,
blocks, gores, commons, and all side lines and limits of lots
surveyed ; and all posts or monuments which have been
placed or planted at the front angles of any lots or parcels
(provided the same have been or shall be marked, placed or
planted, under the authority of the executive government of
the late province of Upper Canada, or under the authority
of the executive government of this province), shall be,
and the same are hereby declared to be, the true and unalter-
able boundaries of the same, whether the same shall upon
admeasurement be found to contain the exact width, or more
or less, expressed in any letters patent, grant or other instru-
ment in respect thereof; and such township, city, town, &c.,
shall embrace the whole width contained between the first
posts, monuments or boundaries, planted or placed at the front
angle of any such township, city, town, &c., so marked,
placed or planted as aforesaid, and no more nor less. § 33.
All allowances for roads or streets in any city, town or
village, to be public highways. § 34. As to lands granted in
blocks and subsequently surveyed by the grantees—such
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surveys to be deemed original surveys. § 35. The course
*of the boundary line of each and every concession, on that
side from which the lots are numbered, shall be, and the
same is hereby declared to be, the course of the division or
side lines throughout the several townships; provided that
such division or side lines were intended in the original
survey to run parallel to the said boundary; and all sur-
veyors are hereby required to run division or side lines,”
which they may be called upon to survey, so as to corres-
pond with and be parallel to that boundary line of the
concession in which such lands are situate, from whence the
lots are numbered as aforesaid : provided always, that such
division or side lines were intended in the original survey to
run parallel to the said boundary : provided also, that when
the end of a concession from which the lots are numbered is
bounded by a lake or river, or other natural boundary, or
where it has not been run in the original survey, performed
under such competent authority as aforesaid, or when the
course of the division or side lines of the lots therein was
not intended in the original survey to run parallel to such
boundary, the said division or side line shall run parallel to
the boundary line at the other extremity of such concession,
provided their course was intended in the original survey to
be parallel thereto, and that such boundary line was run in
the original survey: provided further, that when in the
original survey the course of the division or side lines in any
concession was not intended to be parallel to the boundary
line at either end of such conmeession, they shall be run at
such angle with the course of the boundary line at that end
of the said concession from which the lots” are numbered, as’',
18 stated in the plan and field notes of the original survey;.
provided such line was run in the original survey as afore-
said, or with the course of the boundary line at the other
extremity of the said concession, if the boundary at that end
of the concession from which the lots are numbered was not
run in the original survey; or if neither of the aforesaid:
boundaries of the concession were ran in the original survey,
or if it be bounded at each end by a lake or river or other
natural boundary, then at such angle, with the course of the
line in- front of the said concession, as is stated in the plan
and field notes aforesaid : provided, nevertheléss, that if any
division or side line between lots, or proof line intended to
be parallel to the division or side lines between lots, shall
have been drawn in any such concession in the original sur-
vey thereof, the division or side lines between the lots therein
shall be drawn parallel to such division or side line, or proof
14
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line ; and when two or more such division or side lines, or
proof lines, have been drawn in the original survey, that *°
division or side line, or proof line nearest to the boundary of
the concession from which the lots are numbered, shall go-
vern the course of the division or side lines of all the lots in
such concession, between the boundary of the concession
from which the lots are numbered and the next division or
side line, or proof line drawn in the original survey, which
shall govern the course of the division or side lines of all the
lots up to the next division or side line, or proof line, drawn
in the original survey, or to the boundary of the concession
towards which the lots are numbered (as the case may be):
provided further, that in all those townships which in the
original survey have been divided into sections, pursuant to
an order in council, dated 27th March, 1829, the division or
side lines in all concessions, in any section, shall be governed
by the boundary line of such section, in like manner as the
division or sidelines in townships originally surveyed before
that day are governed by the boundary lines of the conces-
sion in which such lots are situate. § 86. The front of each
concession where only a single row of posts has been planted,
and the lands have been described in whole lots, shall be
that end or boundary of such concession which is nearest to
the boundary of the township from which the concessions are
numbered ; provided, that in those townships bounded in
front by a river or lake, where no posts were planted in the
original survey to regulate the width in front of the lots in
the broken front, the division or side lines of such lots shall
be drawn from the posts or boundaries on the concession line
in the rear, parallel to the governing line determined as
aforesaid, to the river or lake in front; provided also, that
when the line in front of any such concession has not been
run in the original survey, the division or side lines of the
lots in such concession shall be run from the original posts
or monuments planted on the rear thereof, parallel to the -
governing line determined as aforesaid, to the depth of the
concession, viz.: to the centre of the space contained between
the lines in front of the adjacent concessions, if the conces-
sions were intended in the original survey to be of an equal
depth; or if they were not so intended, then to the propor-
tionate depth intended in the original survey, having due
respect to any allowance for road made in the original sur-
vey; and that a straight line joining the extremities of
the division or side lines of any lot in such concession,
drawn as aforesaid, shall' be the true boundary line of
that end of the lot which has not been run in the original
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survey. § 37. That in townships in which the conces-
sions have been surveyed with double fronts, that is with
posts or monuments planted on both sides of the allow-
ance for roads between the concessions, and the lands
‘have been described in half lots, the division or side
lines shall be drawn from the posts at both ends to the
centre of the concession, and each end of such concession
shall be the front of its respective half of such concession,
and a straight line joining the extremities of the division
or side lines of any half lot, in such concession drawn
as aforesaid, shall be the true boundary of that end of the
half lot which has not been bounded in the original survey.
+§88. That in those townships where each alternate concession
line only has been run in the original survey, but with double
fronts; the division or side lines shall be drawn from the posts
or monuments on each side of such alternate concession lines,
to the depth of a concession, viz., to the centre of the space
contained between such alternate concession lines, if the con-
cessions were intended in the original survey to be of an
equal depth, otherwise to the proportionate depth intended ;
and each alternate concession line as aforesaid, shall be the
front of each of the two concessions abutting thereon.
§39. Every land surveyor running any side line beteen lots
shall, if not done before, or if done, and the course cannot be
ascertained, determine by astronomical observation, the true
course of a straight line between the front and rear ends of
the governing boundary line of the concession or section, and
shall run such side line parallel thereto, if so intended in the
original survey, or at such angle therewith as stated in the
plan and field notes. §40. Relating to surveys when the
original post or monument cannot be found is repealed by 18
V., c. 83, and other provisions made by § 10 of that statute.
§44. In cases where letters patent have issued for several
lots, in concessions adjoining each other, the side lines shall
commence at the front angles of such lots, and shall be run
as hereinbefore provided, and shall not continue on in a
straight line through several concessions, unless the side lines,
when run as aforesaid, shall intersect the corresponding post
or monument in the front of the concession next in rear; each
lot being surveyed and bounded independently of all other
lots mentioned in the grant. § 48. False swearing under
this act to be deemed perjury. § 49. If any action of eject-
ment shall be brought against any person who, after any line
or limit shall have been established according to this act,
shall be found, in consequence of unskilful survey, to have
improved on lands not his own, the judge of assize shall
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direct the jury to assess such damages for the defendant for
any loss he may sustain thereby, and to assess the value of
the land; and if verdict be found for the plaintiff, no writ of
possession shall issue, until such plaintiff shall have tendered
or paid such damages, or shall have offered to release the
land to the defendant, provided the defendant should pay or
tender to the plaintiff the value of the land so assessed, before
~the fourth day of the ensuing term. §50. If upon the trial
- it should appear, that defence madewas only for the purpose
of obtaining the value of improvements in consequence of un-
skilful survey, and the judge shall so certify, the defendant
shall be entitled to his costs, provided that at the time of -
entering into the consent rule the defendant shall have given
notice to the plaintiff that he only claimed the amount of his
improvements, and did not intend to contest plaintiff ’s title ;
and in case such notice shall not be given, or the jury shall
assess less than the amount claimed, the defendant shall pay
costs to the plaintiff. §51. Interpretation clause. §52. A
“copy of this act to be sent to every land surveyor.

"By 18 V., ¢. 83, § T, when any surveyor shall be in doubt
as to the true boundary or limit of any township, concession,
range, lot or town, which he may be employed to survey, and
shall have reason to believe that any person is in possession
of important information, touching such boundary or limit,
or of any writing, plan, or document, and the party is not

- willing to attend or produce the same, such surveyor, or his
employee, upon making an affidavit of the facts before a
justice of the peace, and filing the same in the office of the
county court, may obtain a subpena duces tecum, and serve®:
a copy on the party personally, orleave it at his usual place of

~abode, at the same time exhibiting the original, and if the
party named therein, upon being tendered his reasonable
expenses, shall neglect or refuse to appear before such sur-
veyor, or. produce such documents, or give such evidence, he
shall be guilty of a contempt, and punished by fine or imprison-
ment in the discretion of the judge. § 8. Whenever the
municipal corporation of any township, city, town, or incor-
porated village shall adopt aresolution on applicatien of one-
half the resident land holders to be affected thereby, that it
is desirable to place stone or other durable monuments at the
front or at the rear, or at the front and rear angles of the
lots in any concession or range, or part of a concession or
range in their township, city, town, or incorporated village,
1t shall be lawful for such municipal corporation to make
application to the Governor in the same manner provided in |
the 31st § of the 12 V., c. 85, praying him to cause a survey



Bounyary Fines. 109

of such concession or range; &c., to .be made, and such
boundaries to be planted under the authority of the Com-
missioner of Crown Lands; and the person or persons making
such survey shall, accordmgly, plant stone or other durable
monuments at the front or at the rear, or at the ‘front and
rear angles of each and every lot in the said concession or
range, or part of the same, and the limits of each lot so -
ascertained shall be taken to be, and are hereby declared to
be, the true limits thereof: and the costs of the said survey
shall be defrayed in the manner prescribed by the said
"31st §, 12 V., c. 35. § 9. The limits or side lines of double
fronted concessions to be drawn from the posts at both
ends thereof to the centre of the concession, as provided in
the 3Tth § of the said act, 12 V., c. 85, without reference to
the manner in which the lots in such concession . shall
have been described for patent. § 10. In case the origi-
nal post or monument from which any side line or limit
between lots should commence, cannot be found, the surveyor
shall obtain the best evidence the case will- admit of respect-
ing the same; but if the same cannot be <at1sfmctor1]y
ascertamed he shall measare the true distance between the

nearest undlsputed posts, limits or monuments, and divide . . -

~such distance into such number of lots as the same contained
in the original survey, assigning to each a breadth propor-
tionate to that intended in such original survey, as shewn on
the plan and field notes thereof ; and if any portion of the
line in front of the concession in which such lots are situate,
or boundary of the township shall be obliterated or lost, then
he shall run a line between the two nearest points or places
where such line can be clearly and satisfactorily ascertained,
and shall plant all such intermediate posts or monuments as
he may be required to plant, having due respect to any
allowance for roads, or commons set out in such original
- survey, and the limits so found shall be the true lnmts
thereof.

By20V.,e 73§81, notmthstandmg said act 12 V., e
35, (or any other act ) it shall be lawful for surveyors, and
they are hereby required, when called on to determine dis-
puted boundaries in the said townships, to ascertain and
establish’ the division or side lines of the lois by running

-such side lines as they were run in the original survey,
whether the same were run from the front of the concession
to the rear, or the rear to the front, in the original survey,
and to adhere to all posts, limits or monuments, planted on
the division or side lines in the original survey, as being or
demgnatmg corners of lots under such original survey.
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BREAD.

*By 6 G. IV, c. 6, entitled, *“ An Act for the better regu-
lating the assize and fixing the Price of Bread in the several
police towns throughout the province,” certain provisions
were made on the subject. But this act, although not ex-
pressly repealed, is now superseded by the municipal act 12
V., c. 81, § 80, which amongst other things authorises the

municipalities of incorporatcd villages, &c. to make by-laws
for regulating the assize of bread. ‘

BRIBERY.

Bribery is the receiving of any undue reward by any per-
'son whatsoever, whose ordinary profession or business relates
to the administration of public justice, or who is in any
official situation, in order to influence his behaviour in office,
and incline him to act contrary to the known rules of honesty
and integrity, and the person who geves the bribe is as much

K guilty of the offence as he who takes it.—3 Inst. 149; 1

Haw. ¢. 67, § 2; 4 Bl. Com. 139. ‘ ‘

The offence of bribery is punishable with fine and impri-
sonment.—1 Haw. ¢. 67, § 3. ‘ S
In judges, especially the superior ones, says Blackstone,
bribery hath always been looked upon as so heinous an offence,
~that the Chief Justice T%orp was hanged for it in the reign

~of Edward III.—4 BIl. Com 140. ‘

By a statute of 2 Hen. IV. all judges, officers and ministers
of the king, convicted of bribery, shall forfeit treble the
bribe, be punished at the king’s will, and be discharged from

“the king’s service for ever.—3 Inst. 146. ‘
So a mere attempt to bribe a judge or a juryman is punish-
- able by law in the party that offers it.—3 Inst. 147; R. v.
Young, cit. 2 East. Rep. 14, 16. ‘ ‘ L
Bribery at elections for members of parliament was
always an offence at common law, and punishable by indict- -
ment or information.—R. v. Pitt, 3 Burr, 1335.

BRIDGES.

By4 &5V, c. 26,§ 13, if any person shall unlawfully
and maliciously pull down or in anywise destroy any public
bridge; or do any injury with intent to and so as thereby to
render such bridge or any part thereof dangerous or impass-
able, every such offender shall be guilty of felony, and,
being convicted thereof, shall be imprisoned for any term not
exceeding four years. - o

By statute 8 V.,.c. 44, if any person shall drive or ride at
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a faster rate than a walk over any pubhc bridge exceeding
thirty feet in length in Upper Canada, each and every person .
so offending, upon proof of such offence before any justice of
the peace for the district, either by confession of the party,
or by the oath of one or more credible witness or witnesses,
and on conviction thereof shall be liable to a fine of not less
- than 58. nor more than 20s., to be paid forthwith, and in

default thereof to be levied by distress and sale of the

offender’s goods and chattels, by warrant under the hand

and seal of such justice ; and in case of insufficiency of dis-

tress, or the offender not being resident in the district, it

shall be lawful for such justice, by warrant under his hand
~and seal, to commit such offender to the common gaol of the

district for a pemod not exceeding two days, unless penalty
~ and costs sooner paid. § 2. Penalties to be paidto the treasurer

for the use of the district. '§ 8. Notice of this act to be
~ printed and put up at each end of the bridge in the form pre-
scribed:  § 4. Any person defacing such notice shall be
liable to a fine of not less than 6s. nor more than 40s., re-
ceivable as other fines imposed by this act.

By9V,c. 37,§7. The management of all bridges on
which provmcml fands have been expended is transferred to
the commissioners of public works. § 23. And vested in
her Majesty. ‘

‘ Bndges in Upper Canada mentzoned in the Schedule to
_ this act.

The Union Suspeusmn, and other bridges over the Ottawa

river between Bytown and Hull. :
The Trent bridge at the mouth of the Trent
The bridge at the mouth of Lake Simcoe.
The Dunnville bridge.

- The Brantford bridge.
The Paris bridge.
The Delaware bridge.
The Chatham bridge.

- The Municipal Act 12 V., c. 81, § 31, authorises township
municipalities to make by—laws for regula.tmg the driving and
riding over any bridge erected or to be erected in such
township. .

See also « Hngways ” ¢« Travellers.”

BUGGERY.

Buggery is a detestable and abominable sin, not to be
named, committed by carnal knowlege against the ordinance
of the Creator and order of nature by mankind, or with
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brute breast, or by womankind with brute beast.—3 Inst.
58.  And by stat. 25 H. VIIL, c. 6, buggery committed
with mankind or beast, is made felony; which said statute
. making it felony genera,lly, there may be accessories before
and after, but those that are present, aiding and abetting,
are all principals ; and although none of the principals are
admitted to their clergy, yet accessories before and after are
not excluded from clergy.—1 H. H. 670. ‘
- TIf the party buggered be within the age of d1scret10n,
(fourteen years) it 1s no felony to him, butin the agent only;
but if buggery be committed on a man of the age of discre-
 tion, it is felony in both of them.—8 Tnst. 59; 1 H. H. 67.
~ By4 &5V, c. 27, § 15, every person convicted of the
abominable crime of buggery, either with mankind or with
apy animal, shall suffer death. § 18. The offence deemed
completed by proof of penetration only. |
By 6 V., c. 5, § 5, where any person shall be convieted
of any assa,ult Wlth intent to commit the above offence, the
court may sentence the offender to be imprisoned at hard -
- labor in the penitentiary for any term not exceeding three
© years, or to be imprisoned in any other . pnson or place not .
exceeding two years.
‘ BUILDINGS. "

By statute 4 & 5 V., c. 25, § 86, if any person shall
steal or rip, cut or break with intent to steal, any glass or
woodwork belonging “to any building - Whatsoever, or any
lead, iron, copper, brass or other metal or.any utensil or
ﬁxture, whether made of metal or other material, respec-
tively fixed in or to any building whatsoever, or any thing
made of metal fixed in any land being private property, or
for a fence to any dwelling-house, g garden or area, or in any
square, street or other place dedicated to public use or orna:
ment, every such offender shall be guilty of felony, and,
bemcr convicted thereof, shall be liable to be punished in
the same manner as in the case of simaple larceny ; and if
fixed in'any square, street or other like place, it shall not be
necessary to allege the same to be the property of any per-
son.

See also titles < Arson,” Burglary.”

BUREAU OF AGRICULTURE. |

See ¢ Agm‘cultuml Societies.”

BURGLARY
Burglary is a felony at common . law, in breakms angd en-



Burglarp. 113

tering the mansion-house of another in the night, with intent
to commit some felony within the same, whether the felonious

~intent be executed or not.—Hale’s Pl. T9.

By statute 12 Anne, c. 7, if any person shall enter into
‘the mansion-house of another by day or night, without break-
ing the same, with an intent to commit felony, or being in-
such house shall commit any felony, and shall in the night
ttme break the said house to get out, he shall be guilty of
burglary. . ‘ ‘

And by 4 & 5 V., c. 25, § 14, whosoever shall burglari- -
ously break and enter into any dwelling-house, and shall

assault with ¢nfent to murder any person being therein, or

shall stab, cut, wound, beat or strike any such person, shall

be guilty of felony, and being convicted thereof shall suffer
death. § 16. And if any person shall enter the dwelling-
“house of another with intent to commit felony, or being in

such dwelling-house shall commit any felony, and shall in

either case break out of the said dwelling-house in the night

time, he shall be deemed guilty of burglary. N
- Every entrance is not a breaking—as, if the door stand
open, and the thief enter, this is no breaking; so, if the
window ‘be open, and the thief draw out some of the goods,
this is not burglary, because there is mno actual breaking ;
but if the thief break the glass of the window, and draw
ot the goods, this is burglary.—3 Inst. 64. And Lord
Hule says these acts amount to an actual breaking—opening
the casement, or breaking the glass window; picking open
the lock of the door, or putting back the lock, or the leaf of
a window, or unlatching the door that is only latched—1 H.
H. 552 ; and so does the pushing open of folded doors—
Rez v. Brown, 2 East. P. C. 487; 2 Russ. 902: pulling
down the upper sash of a window—ZRez v. Haines, Russ. &
Ry. 451: 8. C. nom, Rex v. Harrison, 1 Chetw. Brom.
497: creeping down a chimney.—Cromp. 32; Dalt. 253 ;
1 Haw. c. 38,§ 6. o ‘

The breaking is not confined to the outer door or external
parts of 2 house, for if A. enters the house of B., the out-
ward door being open, or by an open window, and when
within the house turn the key of a chamber door, or unlatch
it with intent to steal, this will be burglary—Joknson’s case,
2 East. P. C. 488; and the like if any lodger in a house or
guest in a public inn open and enter another person’s cham-
ber door, with intent to commit a felony—1 Hale, 553, 554 ;
4 Bl. Com. 227; Rex v. Bington, 2 East. P. C. 448; but
if an inn-keeper' break the chamber of his lodger or guest at
night to rob, this would not be burglary, for'a man cannot -

15 ‘ o o ‘
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commit a burglary by breaking his own house.—2 FEast. P.
C. 502; Kel. 84. ‘ ‘ , o
 Constructive dreaking is where, in consequence of volence.
commenced or threatened, the owner of the house (through
fear or in order to repel the violence) opens the doors, and
the thief then enters, this amounts to burglary, for the open-
ing of the door in this case is as much imputable to the thief
as if it had been done by his own hands.—Cromp. 32, (a);
1 Hale, 553 ; 2 East. P. C.486. And so, if in consequence,
of any fraud or decest the owner is induced to open his door
to-the thieves, this will amount to breaking ; as, where thieves
came with a pretended hue and ecry, and required a consta-
ble to go with them to apprehend the owner and search his
house, and the owner, at the command of the constable, opens
the door, when the thieves bound the constable and robbed
the house, this was held to be burglary.—1 Hale, 553 ; 3
Inst. 64; Cromp. 32, (b); 4 Bl. Com. 226. = And the Like
if a man go to a house under pretence of being authorised to
make a distress, and by this means obtain admittance.—
Glascoigne’s case, 1 Leach, 284. For in all these cases the
law will not endure to have its justice defrauded by such
© evasions.—1 Haw. c. 38,.§ 5; 4 Bl. Com. 227. ‘

What is an Entering.

- Itis deemed an entry when the thief breaketh the house
and his body or any part thereof—as his foot or arm—is
within any part of the house, or when he putteth a gun into
a window which he hath broken, or into a hole of the house
-which he hath made, with intent to kill or murder—38 Inst.
64; or where the thief merely puts his fingers within the
window—2Rex v. Davis, Russ. § Ry. 499; but if he shoots
- without the window, and the bullet only comes in, the point -
~ is doubtful—1 Hale, 555 ; yet Hawkins says this is a suffi-
cient entry—1 Haw. c. 38, § 11.- Where a glass window,
which had shutters inside, was hroken, and the window was
opened with the hand, but the shutters were not. broken or
- opened, this was ruled to be burglary—Rez v. Roberts alias
Chambers, 1 East. P. C. 487; but, as in this case, Holt,
C. J., and Powell, J., doubted, and inclined to another
opinion, no judgment was given; but in a recent case the
same point was before the judges, who were of opinion-
(three heing absent) that the entry was sufficient.—Rex v.
Baily, Russ. § Ry. 341. o ‘
If divers come in the night to do a burglary, and one of
them break and enter, the rest of them standing to watch
at a distance, this is burglary in all.—8 Inst. 64.
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What is a« Mansion or Duwelling-house. |

Where the whole of the house is let out into lodgings,
and the owner does not inhabit any part of it, though
there is only one outer door common to all its inmates, yet
‘every separate apartment is the distinct mansion-house of its
possessor.—Rex v. Trapshaw 1 Leack, 427. So where a
loft over a coach-house and stables was converted into
lodging-rooms.—R. v. Turner, 1 Leach, 305. -

But where the owner of a dwelling-house lets off the shop
to a tenant, who occupies it by means of a different entrance
from that belonging to the dwelling-house, and carries on his
business in it, but neversleeps there, it then becomes so-
severed from the rest of the house, as no longer to be a
~ place where burglary can be committed; for it ceases to

form parcel of the dwelling-house of the owner, being thus
severed by lease as well as by the distinct mode of ingress
and egress to it; and it does not become the dwelling-house
of the tenant, when neither he nor any of his family sleep
there.—1 Hale, 557 ; Kel. 88; 4 Bl Com. 225; 2 East
P. €. 507. But if the tenant, or his servant, should usually,
or often, sleep in the shop at night, it would then become
the dwelling-house of the tenant.—1 Hale, 558. ‘
 There is no severance, however, where there is any inter-
nal communication, though there may be a separate entrance
from without to the part let off ; ‘as where the communica-
tion was formed by means of a trap-door and a ladder,
which were seldom used, but the trap-door was never fastened.
Lord Ellenborough said it could make no difference whether -
the communication was through a trap door, or by a common
stair-case. Rock v. Stockton, 2 Taunton, 839 ; 2 Leach,
1015. And when the owner of the house continues to sleep
in it, no part of it then can be so severed by being let off toa
tenant or a lodger, as to become a separate mansion house.

- Rez v. Rogers, 1 Leach, 89 ; 2 Kast. P. C. 507. Unless,

- indeed, that which was gne house originally comes to be
divided completely into two separate tenements, and there is
3 distinet outer door to each, without any internal communi-
cation; in which case they will then become separate houses.
—Per Ld. M. Cowp. 8. But if the owner of a house
neither inhabits it himself nor any of his family, it will not
then become %is dwelling-house, as applicable to the offence
of burglary. Therefore when a man purchases or rents a
house with intention to reside in it, and moves some of his
furniture into it, but neither bhe or any of his family ever

sleep there, and it is broken open in the night, the judges
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have determined that a breaking into a house of this descrip-
* tion does not amount to burglary.—R. v. Lyons, 1, Leach,
185; 2 East. P. C. 496; R. v. Hallard, 2 East. 498; 2
Leach, 701 (note a); R.v. Thompson, 2 Leach, T71; 2 East.
498; Contra, 1 Haw.c. 38,§ 18; 1 Kel. 46. And this,
even though the owner of the house has used it for his meals
and for all the purposes of his business.—Rez v. Martin,
" Russ ¢ Ry.108. Or, though a person actually sleep in the
house for the purpose of protecting it, if such person forms
no part of the domestic family of the owner—as where the
owner puts in a workman or other person, who is in no situa~
tion of servitude to him, for the purpose of taking care of

his goods.—Rex v. Fuller, 2 Kast P. C. 498 ; 1 Leach, 186

(note b.) ;. Rex v. Harris, Leach, T01; 2 East. P. C. 498.
So, if a servant is put into a warehouse to watch goods,
this does not make it a dwelling-house.—Rex v. Smith, 2
East. P. C. 497. ‘ ‘ ‘ ‘ ‘
But where the owner of the house has once inhabited it,
it will not-cease to be his dwelling-house on account of any
occasional or temporary absence, provided he has the
animus revertendi—the intention of returning to it ; in such:
cases, the premises may be the subject of burglary.—Rex ».

N Murray § Harris, 2 East. P. C. 496, cit. Fost. 77. But

where a person had a counting-house, at which he lived only
a part of the year, and then quitted, with a considerable part
of his furniture, with no intention of immediately returning,
and during his absence the house was broken open and
rifled—this was held not to be burglary.—Fost. 76, 77. ‘
By4 &5V, c. 25,§ 18, no building, although within the
same curtilage with the dwelling-house and occupied there-
- with, shall be deemed to be part of such dwelling-house, for
the purpose of burglary, or for any of the purposes in said act,
* unless there shall be a communication between such building
and dwelling-house, either immediate or by means of a covered
and inclosed passage leading from the one to the other. §
19. If any person shall break andgenter any building and
steal therein any chattel, money, or valuable security, such
building being within the curtilage of a dwelling-house, and
occupied therewith, but not being part thereof] every such -
offender being convicted thereof, shall be liable to be im-
prisoned at hard labour in the provincial penitentiary for
any term not exceeding fourteen years, nor less than seven
years, or be imprisoned in any other prison or place of con-
finement not exceeding two years. § 20. If any person
shall break and enter any shop, warehouse or counting-
house, and steal therein any chattel, money, or valuable



Burglary. T

sedurity,‘every guch offender being :conv‘i.cted thereof, shall
~ be liable to any of the punishments which the court may
award as hereinbefoxje last mentioned.

 Of the time of Committing the Offence.

It must be in the night ; and, by 4& 5 V., ¢. 25, § 16, in
~ cases of burglary, the night shall be considered to commence
* at mene in the evening and to conclude at sz the next morn-
ing. : ‘
o gt ‘being ‘moonlight will make no difference, for then

many midnight burglaries would go unpunished; and the
malignity of the offence, as Blackstone observes, does not
indeed so properly arise from its being dome in the dark, as
at the dead of night, when all the creation, except beasts of
prey, are at rest; when sleep has disarmed the owner; and
rendered his castle defenceless.—4 Bl Com. 224. S

The breaking and entering need not be the same night :
for if thieves break a hole in the house one night, with the
intent to enter another night and commit felony, and they
- accordingly do-so, through the hole they made the night be-

fore—this seems to be burglary.—1 Hale, 554 ; 4 Bl. Com.
226. ‘ : ‘ .

" Of the Intent.

The intent of the breaking and entering must be to commit
~ a felony. Therefore, if the intention was only to commit a
trespass, the offence wWill not be a burglary. Thus, an inten-
tion to beat a man in the house, will not be sufficient; for
though killing or murder may be the consequence of beating,
- yet if the primary intention were not to kill, a breaking and
" entering, for the purpose of beating, will not amount to
burglary.—1 Hale, 561; East. P. . 509. And where a
man broke into a house with intent to commit a rape, this
was held to be burglary.—Rez v. Gray, 1 Str. 481.°
By stat. 23 G. 1II., c. 88, it is enacted, that if any person
shall be apprehended having upon him any picklock, key,
crow, jack-bit, or other implement, with an intent feloniously
to break and enter into any dwelling-house, out-house, &e. ;
or shall have upon him any pistol, hanger, cutlass, bludgeon,
or other offensive weapon, with intent feloniously to assault
any person ; or shall be found in or upon any dwelling-house,
ware-house, coach-house, stable or out-house, or in any in-
closed yard or garden, or area, belonging to any house, with
an intent to steal, he shall be deemed a rogue and vagabond
‘within the intent and meaning of 17 G. IL,c. 5.
By 18 V., c. 92, § 28, any person found by night armed
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with any dangerous or oﬁ'enswa Weapon or mstrument W1th
intent to break or enter into any dwelling-house or other
building, and to commit any felony therein ; or any person
" found by night having in his possession, without lawful
excuse, any plcklock key, crow, jack, bit, or other implement
of housebreaking, or any match or other combustible or
explosive substance, or any person found by night having. his
face blackened, or otherwise disguised, with intent to commit
felony, or any person found by mght in any dwelling-house
“or other building, with intent to commit any felony therein,
-shall be guilty of a midemeanor, and liable at the discretion
of the court to be imprisoned with or without hard labour for
any time not exceeding two years.

© Punishment.

By 4&5V., c. 25,8 15, whosoever shall be convicted of
the crime of burglary, shall be liable, at the discretion of the
court, to be imprisoned at hard labour in the provinecial peni-
tentiary for the term of his natural life, or for any term not
less than seven years, or to be imprisoned in any other prison
or place of confinement for any term not exceedmg two years.

For forms see “Indictable Offences.”

BY-LAWS.

By the Mumclpa,l Amendment Act, 16 V., c. 181, § 31,
the following clause is substituted for 'the repealed section
185 of the orxgma.l Municipal Act, 12 V., c. 81, viz:, “that
all persons committing any offence agamst any by-law
lawfully made by any municipal corporation under the
authority of this or any other act, and with regard to pro-
secutions for which no other provision is hereby made, may
be prosecuted in a summary way before any one or more
justices of the peace having jurisdiction within the locality in
which the offender shall. be resident, or within that in which
the offence was committed; and such justice or justices, or
other authority before whom any conviction for any such
offence shall be had (and any such offender may be convicted
on the oath or affirmation of any competent witness other -
than the prosecutor or informer'), shall have full power and
authority to award the penalty, or the imprisonment, as the
case may be, imposed by the by-law under which the convic-

. tion shall be had, with the costs of prosecution against the'
offender, and to commxt the offender to the common gaol, (if
the offence be punishable by imprisonment,) and to cause the
penalty to be levied with costs, if not forthwith paid, by
distress and sale of the goods and chattels of the offender, by
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warrant under the hand and seal of such justices, or one of
them, or of the chairman or presiding officer of the court
before whom such conviction was had; and one moiety of
~ any such pecuniary penalty shall go to the informer or pro-
secutor, and the other moiety shall be paid to the treasurer
or chamberlain of the corporation, against the by-law whereof
the offence shall have been committed, and shall form part of
the funds at the disposal of such corporation: provided always,
firstly—that any such prosecution may be brought in the
name and on the behalf of such corporation as aforesaid;
~ and in that case, the whole of such pecuniary penalty shall
be paid to the treasurer or chamberlain of such corporation,
‘and form part of such fund as aforesaid: and provided,
sccondly—that any member of the municipal corporation,
under the by-law whereof any such prosecution as aforesaid
shall be brought, being ez officio, or otherwise, a justice of
the peace within such locality, may act as such with regard
to such prosecution. ‘ ‘
§ 186. (a) That as well with regard to any such pro-
sccution, as to any suit, actlon or proceedings to.which
any corporation created or to be created by or under this
act shall be a party, no member, officer or servant of such .
‘corporation shall be deemed an incompetent witness, nor
shall his testimony be objected to on the ground of his being
interested in the matter as such member, officer or servant of
such corporation, nor shall he be liable to challenge on such
~. ground as a juror, if he have no more direct interest in the -
issue of such suit or prosecution, or be not otherwise rendered
incompetent ; any law, &c., to the contrary notwithstanding.

§ 199. Original by-laws, and all minutes of proceedings of
" any such corporation shall be kept in the office of their clerk,
and shall be open at all seasonable times and hours to the
inspection of the public; and the clerk shall furnish copies
thereof at the rate of 6d. per 100 words, or at such lower
rate as the corporation shall appoint; and all meetings and
proceedings of any such corporation shall be held openly, and
so that no person shall be prevented from being present
thereat, except only when 'the public interest shall require
the contrary. n

By 16 V., c. 178, § 26, reciting that doubts might exist
whether under the statute 13, 14 V., ¢. 54, appeals would
lie from convietions under by-laws of municipalities, it is
enacted that in all cases of complaints against any person

(a) This and the following section, 199, of the original act 12.V., c. 81,
‘have not been repealed or altered. ‘ ‘
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for committing any offence against any by-law of any muni- -
cipal corporation in Upper Canada, all decisions, convictions
and orders made by any justice of the peace, or by any person
by law authorised to act in that capacity, shall be subject to
an appeal in the manner and subject to the provisions pre-
scribed in the above recited act 13, 14 V., c. 54. o
See also title “ Appeal ;” and for forms see title  Sum-
mary Conviction.” ‘ ‘ ‘ 3

CALENDAR OF PRISONERS.

By 8 Hen. VIL, c. 3, the sheriff shall certify a list of the
prisoners in his custody to the justices of gaol delivery, for
- the purpose of being calendered. - ‘ ‘

. CANAILS.
See « Banks of Rivers.”

| CAPITAL PUNISHMENT.

By statute * 8 W. IV., ¢, 3, the preamble of which recites -
“that it is fit that it should be plainly declared in the
statutes of this province for what crimes oftenders shall be
liable to be punished with death, and that it does not seem
to be indispensible for the security and well being of society
‘that the punishment of death should be inflicted in any other
cases than those hereinafter. mentioned. It is therefore
enacted, that persons convicted of the following offences
shall suffer death as feloms, viz.:—1. High treason. 2.
Murder. 3. Petit treason.. 4. Rescuing a person convicted
of murder or committed for murder. 5. Rape. 6. Carnal
knowledge of a girl under the age of ten years. 7. Sodomy,
8. Robbery of the person. 9. Robbing the mail. 10. Bur-
glary. 11. Arson. 12. Accessories before the fact to any
capital offence. Rioters to the number of twelve or more
remaining after proclamation to disperse, pursuant to
the 1 G. I, c. 5, or committing other offences mentioned
in that act. Burning the king’s naval stores in any dock

ard.” (a.) ‘ ‘ ‘ o
s By (7 W. IV, c. 6, § 8, the Governor may commute the
sentence of death (except in cases of high treason or murder,
and then only by express authority from the crown), for
transportation for life, or for a term of years, to such place of
his Majesty’s dominions as may be assigned for the reception

" (a) 222, 8,5,6,7,9,10, 11; 12, of the above act, ﬂthough not expressly
repealed, seem in effect superseded by the 4 & 5 V., cc. 25, 26, 27, which
enumerate Wwhat shall be deemed capital offences. S ‘ ‘
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of conths, or for banishment from this provmce for life or -
for any term of years; or for solitary confinement, or for
confinement with or without hard labour in any penitentiary
or house of correction that may be appointed for such

purpose, either during life or for any term of years. § 4.
Impmonment after sentence to be reckoned in the term of
transportation.

By4&5V,c 24,8 20, no person convicted of felony
‘shall suffer death wnless it be for some felony which was -
excluded from the benefit of clergy, by law in force in that
part of this province in which the trial shall be before the .

‘commencement of this act, or which shall be made punishable
. with death by some act passed after that day. § 32. It
shall not be necessary to make any report to the Governor
of any convict under the sentence of death. § 33. If the
court, upon the trial of any capital offence, shall be of
opinion that under the particular circumstances of the case
such offender is a proper subject for the royal mercy, the
court may, instead of passing the sentence of death, order the
same to berecorded. § 34. Which shall have the same effect
as if sentence pronounced in open court. § 35. When the
court shall be of opinion that the judgment of the law ought
to be carried into effect, the court shall order and direct
execution to be done on such offender in the same manner as
the court was empowered to direct execution by the law as
it stood before the passing of this act. § 36. This act not
* to affect the royal prerogatwe

And by the4 & 5 V., c. 25, the followmg offences are
made punishable with death viz: § 6. Robbery with ¢utting,
stabbing, or’ wounding. §14 Burglary and assault with
- intent to murder, or stabbing, cuttmg, woundmg, beating, or
~striking,

And by 4 & & V c. 26, § T, setting fire to any ship or
vessel, With intent to murder or endanger the life of any
person. § 8. Exhibiting any false lights, with intent to
bring any ship or vessel into danger, or maliciously doing
any thmg to the immediate loss or destruction of any shlp
or vessel. ‘

Andby4 & 5 V ¢.27, § 9, administering poison or other
destructive thmg ; stabbmg, cuttlng or wounding any person, .
or causing by any means whatsoever any bodily injury dan-

© gerous to life, with intent. fo commit murder. § 15. Bug-
gery. - § 16. Rape § 17. Carnal knowledge of agirl under
the age of ten years—are made capital offences punishable
with death.

16
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- CARRIERS.

It has been held that a carrier embezzling goods which he
has received to carry to a certain place,is not guilty of
felony, because there was not a felonious taking, but is liable

~only to a civil action.—Haw. 89, 90. But if a carrier open
a pack and take out part of the goods, with intent to steal
it, he may be guilty of felony, in which case it may be said,
not only that such possession of a part distinct from the
- whole was gained by wrong, and not delivered to the owner,
but also that it was obtained basely, fraudulently, and clan-
destinely, in hopes to prevent its being discovered at all, or
fixed upon any one when discovered—1 Haw. 90; soif a
carrier, after he has brought the goods to the place appointed,
‘take them away again secretly, with intent to steal them, he
is guilty of felony, because the possession which he received
from the owner being determined, his second taking is in all
~ respects the same as if he were a mere stranger—1 Haw.
-90; and if goods be delivered to a carrier, to be carried to a
certain place, and he carries them to another place, and dis-
poseth of them tohis own use, this is felony, because this de-
clareth that his intention originally was not to take the goods
upon the agreement and contract of the party, but only with
a design of stealing them.—Kelynge, 82. - Where goods are
.delivered to a carrier, and he is robbed of them, he shall be
charged and answer for them, by reason of the hire; and
generally, if a man delivers goods to a common carrier to carry
~ toa certain place, if he loses or damages them, an action upon
the case lies against him ; for by the custom of the realm he
ought to carry them safely.—1 Bac. Ab.843. Where goods
are stolen from a carrier, he may prefer an indictment against
the felon, as for his own goods.—Kelynge, 39. ‘
See post title ¢ False receipts.”

-CATTLE.

By4 &5V, c. 25 § 29,if any. person shall steal any.
horse, mare, gelding, colt or filly, or any bull, cow, 6x, hei-
fer or calf, or any ram, ewe, sheep or lamb, or shall wilfully
kill any of such cattle with intent to steal the carcase or
skin, or any part of the cattle so killed, every such offender
shall be guilty of felony, and being convicted thereof 'shall
be liable, at the discretion of the court, to be imprisoned at
hard labour in the provincial pénitentiary for any term not
exceeding fourteen years, nor less than seven years, or to be
imprisoned in any other prison or place of confinement for
any term not exceeding two years. ‘ -
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By statute 4 &5 V., ¢c. 26, § 16, if any person shall
unlawfully and maliciously Llll maim or wound any cattle,
every such offender shall be crmlty of felony, and being con-
‘victed thereof shall be liable, at the discretion of the court

~ to be imprisoned at hard labour in the provincial peniten-

tiary for any term not less than seven: years, or to be im-
prisoned in any other prison or place of conﬁnement f01 any
term not exceedma two years.

CATTLE RUNNING AT LARGE.

By the General Municipal Act, 12 V., ¢. 81, the muni-
cipalities of incorporated towns, vﬂlages and cities, are
empowered to make by-laws “for restraining and regulating
. the running at large of horses, cattle, sheep, goats, swine
and other ammals, geese, turkeys and other poultry; and to
impound, or provide for the impounding of the same ; and
for fixing the periods of the year during Whlch such ammals ‘
or. poulny shall be. pe1 mitted to run at large -

By 20 V., c. 12, (Railway Act,) § 16, cattle found run-

*. ning at larcre»—upon any highway within half a mile of any
‘ ra11wa,y crossing, may be impounded.
See also Razlways, Accidents on Railways.”

CEMETERIES.

By the Municipal Act, 12.V., c. 81, the municipalities
are authorised to make by-la.ws for “la.ymcr out, improving
and regulating any public cemetery, and for selling or
leasing “such nomons thereof as they may think proper, “and
for the 1mprovement ornament and  protection of such
cemctery.”” ‘

By13 & 14 V., c. 76, entltled “An Act to suthorize
the formation of compames for the establishment and man-
agement of Cemeteries in Upper Candda,” any number of
- persons not less than twenty, may form a company under
the provisions of this act. '§ 2. And when they shall have -
subscribed and paidin a sufficient quantity of stock ade-
quate, in their judgment, to the purchase of the ground
required for a cemetery, and shall have executed an instru-
ment according to the form in the schedule A., and shall
" have paid to their treasurer twenty-five per cent. upon the
capital stock, intended by such company to be raised for the
purpose aforesald which sum shall not bé less than that
required for the purchase of the grounds necessary for such
“cemetery, and shall have registered such deed at full length,
together with the treasurer’s receipt for such first instalment
of twenty-five per cent., Wlth the register of the county, such
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“company shall thenceforth become a body corporate by such
" name as shall be designated in such deed, with a common
‘seal; and they and their successors, by their corporate
name, shall be capable of taking, purchasing, having, hold-
ing, conveying, selling ‘and departmv with any plece or
parcel of land in Upper Canada, to be “used exclusively as a
cemetery, or a place for the burial of the dead. §3. Af-
fairs of the company to be managed by nine directors, to be
elected by the stockholders annually, by ballot, on the third -
Monday in January—each shareholder being entitled to one
-'vote for every share he may hold up to ten, ‘and one vote for
every five shares above ten; but no stockholder shall vote
unless he shall have paid at least ten ‘shillings upon each
“share. § 4. Such lot orshare in such  cemetery to contain
not less than 100 superficial feet,-and the holder of any
“such lot, having paid as aforesaid, shall he deemed a share-
" holder, ‘and every shareholder who shall have paid in not
less than £2 shall be eligible for a director. § 5. The di-
- rectors to elect a president, and to have the power of making
by-laws for laying out, selling and management of the
grounds—for re«ulatmg the erection of tombs, monuments
or grave-stones therein, and for empowering the president to
execute deeds or conveyances of plots of ground in the ceme-
tery to shareholders; and shall keep a book for recording
their by-laws and proceedings, which shall be open to public
access without charge. § 6. The real estate of the company
to be free from taxes : moneys arising from sales to be ap-
plied first in payment of the original purchase of the land, -
- and the residue in preserving, improving and embelhshmg
the cemetery—and no dividend or profit shall be paid to the
‘members. Provided, nevertheless, that the directors shall
be personally liable for any judgment recovered against the
company. §7. Any company so formed as aforesaid shall fur-
nish graves for strangers and the poor of all denominations, -
free of charge, on the certificate of a minister or clergyman of
‘the denomination to which such person may have belonged,
that the relatives of deceased are poor and cannot afford to pur-
chase alot : the directors may sell any lot of any size whatever,
but no proprietor of a lot of a less quantity than 100 super-
ficial feet, to be a member, or vote. § 8. The lots sold to
be conveyed by deed, accordmg to the form in schedule
D., which need not be registered.  § 9. Any person who
shall wilfully destroy, mutllate, deface, injure or remove any
tomb, monument, grave-stone or other structure placed in
any cemetery, or any fence, railing or other work for the
protection or ornament of any cemetery, or of any tomb,
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monument, grave-stone or other structure aforesaid, or of any
_cemetery lot within any cemetery—or shall wilfully destroy,
cut, break or injure any tree, shrub or plant within the
limits of any cemetery, or play at any game or sport, or
- discharge fire-arms (save at a military funeral) in any such
cemetery, or who shall wilfully and unlawfully disturb any
persons assembled for the purpose of burying any body
“therein, or who shall commit any nuisance in any such ceme-
tery, shall be deemed guilty of a misdemeanor, and shall,
upon conviction thereof before any justice of the peace, or
other court of competent jurisdiction, be punished by a fine-

of not less than one pound, nor more than ten pounds, ac- .

cording to the nature of the offence—and such offender shall
also be liable to an action of trespass against him by such
“corporation- for damages. § 10. Company to make regula-
tions for ensuring burials being conducted in a decent and
solemn manner. § 11. No body shall be buried in any
vault under any chapel or other building in any such ceme-
tery, nor within fifteen feet of the outer wall. § 12. Ceme- -
 teries to be enclosed with walls or fences, of the height of
eight feet at the least. § 13. Cemeteries to be kept in good
order.. § 14. To be properly drained. § 15. Any such
company causing or suffering to be brought or to flow into
- any river, spring, well, stream, reservoir, aqueduct, pond, or
watering place, any offensive matter from such cemetery,
whereby the water shall be fouled, shall forfeit for every
such offence £12 10s. § 16. To be recovered with full costs
by any party aggrieved. §17. Who may also sue for further
damage specially sustained by him ; or if no special damage
alleged, for the sum of £2 10s. for each day, during the
cause of complaint, after giving the company twenty-four
hours’ notice of the offence. § 18. Directors empowered to
call for instalments, on pain of forfeiture. § 19. This act
to be a public act. : ‘

For the Schedules—see the act.

By13 & 14 V., c. T7, reciting ¢ that in many parts of
Upper Canada the inhabitants are desirous of securing the
 title to land requisite for a burying ground, which shall not
~ belong exclusively to any of the various denominations of
Christians, and that the same should be taken and held by
trustees acting in a corporate capacity, and having perpetual
succession,”” it is enacted that whenever the inhabitants of
any township or locality in Upper Canada, to the number
of ten or more, shall desire to take a conveyance of land for
the purpose aforesaid, it shall be lawful for them to appoint
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trustees, to whom and their successors, to be appointed ag
specified in the deed of conveyance, the requisite land shall
be conveyed; and such trustees, and their successors in
perpetual succession, shall hold the same accordingly ; the
quantity of land so conveyed not to exceed ten acres for

-any one township or locality. ‘ : ‘

CENSUS. -

By statute 10 & 11 V., ch. 14, former acts are repealed. -

' § 2 enacts that the Receiver-General, Secretary of the pro-
vince, and the Inspector-General shall continue to be a

- board of registration and statistics. § 3. Board to have
the general supervision of the statistics of the province, and
shall draw up an annual report to be laid before the legis-
lature. § 4. Secretary to be appointed. § 5 to 15 are

“repealed by 14 & 15 V., ¢. 49. § 16. Ministers of religion
to keep a registry of baptisms, marriages, funerals and
deaths, and forward same to the clerk of the peace or town
clerk within five days after the first day of January, April,
July and October in every year (a). § 17. In case of no
resident minister or teacher, the heads of families to notify
the township clerk of any birth, marriage or death. § 18.

-Returns to be forwarded by clerks of the peace and town
clerks to the board on or before the first day of January,
yearly. - § 19. Coroners also to return lists of inquests and -
findings of juries to the board on or before the first of
January, yearly. § 20. Clerks of the peace to furnish lists
(in triplicate) of convictions at sessions, or before justices, as
the board shall appeint. § 21. Any person neglecting or
refusing to comply with this act in any matter for which no
punishment is specially provided, shall be guilty of a misde-
meanor and punishable accordingly, and all penalties incur-
red under this section to be applied as other penalties before
provided for. ‘ - ,

- By 12V, ¢. 90, § 1, returns required by the 16th section
of last recited act to be made once Sa eiar only, whin five
days after the first of January. § 2ot.y long as such act,
10 & 11 V., c. 14, shall remain in force, it shall not be ne-
cessary for any minister, clergyman or justice, to return to
the clerk of the peace the list of marriages solemnised by
him, required by the 6th section of * 11 G. IV., c. 36. ‘

- Byl4 & 15V, c. 49, § 2, census of the province shall
be taken in January 1852, in January 1862, and every

tenth year afterwards. § 8. Census to be taken under the

" (a) But now once & year only under 12 V. ¢. 90.
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superintendence of the board of registration and statistics,
which shall frame instructions and forms. § 4. The same
to extend to all heads of ‘statistical information included in

_the schedule to the census act, 4 & 5 V., c. 42 (@), and to
such further information as the board may deem proper.
§ 5. The Governor to appoint, commissioners for counties,
cities, and incorporated towns containing by the last census
five thousand souls or upwards. § 6. Census commissioners
for each locality to- appoint oné or more enumerators for.

"each township, and for each ward of city, or incorporated

‘town, and may divide such wards into two or more cnumera-
tion districts, and appoint one or more enumerators for each.
The penitentiary, gaol or house of correction, public hospital,

* lunatic asylum to be separate enumeration districts, and the
warden, gaoler, keeper, or other person in charge to be the
enumerator.. § 7. Enumerators to act under the direction
of the commissioners, and each commissioner shall instruct
and furnish forms to the enumerators, cause public notice
to be given of taking the census, and information to be
given to the enumerators, &c. § 8. Enumerators required
on the second Monday in January in every year in which the
census 1s to be taken, and on such number of days next after ag
may be necessary, under the instructions of the commissioner, -
to visit every house in his enumeration district, and take an
account in writing of the name, sex, age and occupation of
every living person abiding therein on the night of Sunday
next preceding such Monday (distinguishing such as are per-
manent or transient) and verify such account before a justice

~ of 'the peace, in the form given, and deliver the same to the
commissioner ‘on or before the 15th of February. § 9.
Census commissioner to examine such accounts, and cause
such defects to be supplied. § 10. Census commissioner to

. return such accounts certified by hjm to the board. The -

hoard to examine, and cause any defects or inaccuracies

discovered to be corrected, and then to make such abstracts
and tables as the Governor in council shall direct, to be laid
before the next session of parliament. § 11. Enumerators to

- be supplied with printed schedules to be left with occupants
of houses, &c., in tke course of the week ending on Saturday
next before the second Monday in January. Every such
occupant to fill up the same to the best of his knowledge
or belief, and deliver the same to the enumerator when

Tequired, under a penalty of not less than two nor more than

fowe pounds. § 12. Epumerators to collect such schedules

~ (@) The act itself repealed by 10 & 11 V., c. 14.
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‘on the second Monday in January, or so soon as possible
afterwards, and correct the same if erroneous, with power to
‘make inquiries : and when so completed or corrected shall. -
copy the information therein contained into the account to
be by them taken as aforesaid, and add thereto the accounts
~ they may have taken, and information collected of persons
and things not returned in the schedules, and then return the
same to the commissioner, who shall deliver them with his
return to the board. § 18. Enumerators empowered to
ask questions, and have free access. to all assessment rolls
and other statistical documents. Any person refusing to
answer, or answering falsely, to incur a penalty of not less
than twenty shillings nor more than £5, in the discretion of
‘the magistrate before whom the same shall be sued for.
§. 14. Penalties may be recovered in a summary manner at
the suit of any enumerator before any one justice of the
locality on the oath of the enumerator or any other credible
witness; and if the penalty and costs (not exceeding 10s.)be
not forthwith paid upon conviction, the said justice may in
his discretion cause the same to be levied by distress and
sale, by warrant under his hand and seal, or commit the
offender to the common gaol of the place for any period not
exceeding one month, or until penalty paid. One moiety of
the penalty to belong to the crown for the use of the pro-
vince, and the other to the prosecutor, unless examined as a
witness, in which case the whole to go to the crown. §.15.
Any census commissioner or. enumerator wilfully disobeying
or contravening any of the provisions of this act, or wilfully
‘making any false return, shall be guilty of a misdemeanor,
and on conviction liable to'a penalty not exceeding £25 mor
less than £5, in'the discretion of the court, and to imprison-
ment until paid. Such penalty to belong to the crown. § 16.
Provision for removal of any officer appointed under this
act. § 17. Allowance to commissioner and enumexator as
therein provided. § 18. Report to be laid before parlia-
~ment. §19. Interpretation clause. § 20. Power to the
Governor to alter the month for taking the census in any
county, in case of necessity.

CERTIORARL.

A certiorarl is an original writ issuing out of the
Court of Chancery or the King’s Bench, directed in the
king’s name to the judges or officers of inferior courts, com-
manding them to certify or to return the records of a cause
depending before them, to the end the party may have the
more sure and speedy justice before the king or such justices
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~ as he shall assign to determine the cause.~—1 Bac. Abr. 559;
~ and no proceedings of any court of criminal jurisdiction can
“be removed into a superior court, but by a writ of error or
certiorart.—2 Haw., ¢. 1, § 14. ‘ P
A certiorari lies in all judicial proccedings in which a writ
~of error does not lie, and it is a consequence of all inferior
jurisdictions erected by act of parliament, to have their pro-
ceedings returnable in the King’s Bench.—ZL. Raym. 469,
580. And therefore a certiorari lies to justices of the peace
even in such cases which they are empowered by statute
finally to hear and determine; and the superintendency of
the Court of King’s Bench is not taken away without express.
“words.—2 Haw. 286. But it seems agreed that a certiorari
should never be granted to remove an indictment after a
conviction, unless for some special cause ; as when the judge
below is doubtful what judgment to give.—2 Haw. 288.
Also, it seems a good objection against granting a certiorari,
that issue is joined in the court below and a venire awarded
for the trial of it.—2 Haw. 288. . L
It hath been adjudged that wherever a certiorari is by law
grantable for an indictment, the court'is bound of right to
award it, at the instance of the king, and he has a preroga-
tive of suing in what court he pleases.  But it seems to be
agreed, that it is left to the discretion of the court to grant
or deny it at the prayer of the defendant.—2 Haw. 287.
And the court will not ordinarily at the prayer of the defen-
dant grant a certiorari for the removal of an indictment for
perjury, or forgery, or other heinous misdemeanor, for such
crimes deserve all possible discountenance, and the certiorari
might delay, if not wholly discourage the prosecution.—2
Haw. 287. - . o

How to be granted and allowed.

1. On indictment or presentment, by statute 5 W., c. 11,
and 8 & 9 W, c. 83, it 1s enacted ‘“that in term time no writ
of certiorari at the prosecution of any party indicted, shall
~ be granted out of the King’s Bench, to remove any indict-
ment or presentment of trespass or misdemeanor before trial
had from before the justices in sessions, unless such certiorari
shall be awarded upon motion of counsel, and by rule of
of court made for the granting thereof. Butin the vacation
writs of certiorari may be granted by any justice of the
King’s Bench whose name shall be endorsed on the writ, and
also the name of the person at whose instance it is granted,
and all parties prosecuting such certiorari, shall, before the
allowance thereof, find two sufficient manucaptors. who. shall

17 ‘ B -
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enter into a recognizance before a justice of the King’s -
Bench, (who shall indorse- the same on the writ), or
before a justice of the peace of the county or place, in
the sum of £20, with condition at the return of the
writ to appear and plead to the said indictment or pre-
sentment in the said Court of King’s Bench, and at their
own cost and charges to cause. and procure the issue
that shall be filed thereon, or any plea relating thereto, to
be tried at the next assizes for the county wherein the indict-
ment or presentment was found, after such certiorari shall be
returned, or the next term, if in London, Westminister or
Middlesex, unless the court shall appoint another time, and
(if so, then at such other time; and to give due notice of
such trial to the prosecutor or his clerk in the court, and
also that the party prosecuting such writ of certiorari shall -
appear from day to day in the said Court of King’s Bench,
" and not depart until he shall be discharged by the court.

. And the said recognizance shall be certified into the
King’s Bench with the certiorari and indictment to be there
filed, and the name of the prosecutor (if he shall be the party
‘grieved) or some public officer shall be endorsed on the said -
mdictment. And if the defendant prosecuting the writ of
certiorari be convicted of the offence for which he was in-
dicted, then the Court of King’s Bench shall give reasonable
costs to the prosecutor, to be taxed according to the course
of the said court, who shall for the recovery thereof within
ten days after demand and refusal of payment, on oath,
have an attachment awarded, and the recognizance shall not
be discharged until the costs are paid. But if the person
procuring the certiorari, being the defendant, shall not before
-allowance thereof procure such manucaptors to be as afore-
said, the justices may proceed to the trial of the indictment
in sessions, notwithstanding the writ of certiorari delivered.

On a Conviction or Order..

By 13 G. II, c. 18, no certiorari shall be granted to
remove any conviction, judgment, order or other proceeding,
before any justice of the peace, or quarter sessions, unless it
- be applied for siz calendar months after such proceedings
had or made, and unless it be duly proved upon oath that -
the party suing for the same hath given six days’ notice
thereof in writing to the justice or justices, or two of them,
(if so many there be), before such proceedings have been, to
the end that such justices may shew cause, if they so think
fit, against the issuing of the certiorari;, and by 6 G. IL, c.
19, no such certiorar: shall be allowed to remove any such
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~ judgment, unless the party prosecuting the certiorari, before

the allowance thereof, enter into a recognizance with suffi-
cient sureties before a justice of the county or place, or
" before the justices at sessions where such judgment or order
shall have been given or made, or before a justice of the

King’s Bench, in £50, with condition to prosecute the same
at his own costs and charges with effect, without wilful delay,
and to pay the party in whose favour the judgment or order
was made within a month after the same shall he confirmed
his full costs, to be taxed according to the course of the court
“where such confirmation shall be; andif he shall not enter
into such recognizance, or shall not perform. the conditions,
the justices may proceed and make such further order for the
benefit of the party for whom the judgment shall be given,
in such manner as if no. certiorari had been granted; the
'said recognizance to be certified into the King's Bench, and
then filed with the certiorari and order or judgment removed
~ thereby, and if the order or judgment shall be confirmed by
the court, the person entitled to the costs, for the recovery
thereof, within ten days after demand made, upon oath of
such demand and refusal of payment, shall have an attach-
ment granted for the contempt, and the recognizance shall
not be discharged till the costs are paid and the order com-
~ plied with. . o ‘

E. 1. An. A rule was made in the Court of King's
Bench, that no certiorari should be granted to remove orders
of justices, from which the law has given an appeal; to the
~ sessions, before the matter be determined on the appeal, be-

~cause it hinders the privilege of appealing; and that if any
order be removed before appeal, it should be sent down again.

But if the time of appeal be expired, that case is not within
the rule. By Holt, chief justice—but afterwards M. 4 An..
in the case of Skellington—it was held, that advantage must
be taken of this rule, upon the motion to file the order, for
that after it is filed it is too late.—1 Salk. 147.

‘ The effect of it.

- After a certiorari is allowed by the inferior court, it
makes all the subsequent proceedings on the record, that are
removed by it, erroneous.—2 Haw. 293. But if a certiorari
for the removal of an indictment before justices of the peace
be not delivered before the jury be sworn for the trial - of it,
the justices may proceed.—2 Haw.294. And the justices
‘may set a fine, to complete their judgment, after a certiorari
delivered.—L. Ray. 1516. A certiorari removes all things
done between the teste and return.—L. Ray. 835, 1305.
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Every return of a certiorari ought to be under seal.—2
Haw.2%4. And although the custos rotulorum keeps the
_reeords, yet must the justices to whom it is directed return
the certiorari; and therefore, if it is directed to the justices-
of the peace, and the clerk of the peace only return it
nothing is thereby removed.—2 Haw. 294. The certiorari
may be sometimes to remove and send up the record itself, -

' and sometimes but only the tenor of the record, (as the words

therein be,) and it must be obeyed accordingly.—Dalt. ¢. 195; -
2 Haw. 295. . ‘ ‘ ‘ ‘ h ‘
If the person to whom a certiorari is directed, do make a
- false return, yet the court will not stay filing it on affidavit
of its being false, except in public cases, as in commissioners
of sewers, or for not repairing highways, or for some such
- special causes, because the remedy for a false return is either
~an action on the case at the suit of the party grieved, or an
information at the suit of the king.—Dalt. ¢. 195. If the
person to whom the certiorari is directed do not make a
return, then an alias, that is, a second writ; then a pluries,
that is, a third writ, or causam mobis significes shall be
awarded; and then an attachment.—Crom. 116. ‘ ‘
The return of a certiorari may be thus :— ‘
On the back of the writ endorse these words, or the like— -
““The execution of this writ appears in a schedule to the
same writ annexed.” ‘ ‘
~ And that schedule may be thus, on a piece of parchment,
by itself, and fixed to the writ: ‘ ‘
 County of L » Esquire, one of the keepers of the
to wit. g peace and justices of our lady the Queen
assigned to keep the peace within the said ‘county, and also'to
hear and determine divers felonies. trespasses, and other mis-
- demeanors, in the same county committed, by virtue of this
writ to me delivered, do, under my seal, certify unto her
Majesty, in -her Court of Queen’s Bench, the indictment or
-couviction of which mention is made in the same writ, toge-
ther with all ‘matters touching the same. In witness whereof,
I, the said have to these presents set my seal. . Given at
» in the said county, the day of , in the year
of the reign of her Majesty Queen . o ‘
Then take the record of the said indictment, and close it
within the schedule, and seal and send them up both together

with the certiorari.
" Recognizance on Certiorari.

County of ,7 Be it remembered, that on the  day of |
to wit. in the vear of the reign, &c., A.B. of ,
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C.D.of  ,and E.F.of .=, came before me, J. C. Esquire,
one of the keepers of the peace and justices of our lady the
" Queen in and for the county of  , and acknowledged to owe
" 10 our sovereign lady the Queen the sum of £50, of lawful
money of Canada, to be levied upon their goods and chattels,
lands and tenements, to her Majesty’s use, upon:condition that
if  shall prosecute with effect, without any wilful or affected
delay, at his own proper costs and charges, a writ of certiorari,
‘issued out of the court of our said lady the Queen, before the
Queen herself, at Toronto, to remove into the said court all
and singular the records of conviction, of whatever trespasses
_and contempts, against the form of the statute made and passed
. inthe . yearof her Majesty’s reign, entitled, ¢ An Act,”* &c.,
. whereof the said ~ is.convicted before me, J. C. Esquire, one
of the keepers of the peace and justices of our said lady the
.Queen in and for the said county of , and shall pay to the
‘prosecutor, within one month next after the said record of
" conviction ‘shall be confirmed in the said court, all his full
costs and charges; to be taxed according to the course of the
- said court; then this recognizance to be void, or else to remain
in full force. Taken and acknowledged, the day and year first
above said. J. C.

CHALLENGE TO FIGHT.

A challenge to fight a duel is a high offence at law; or
even an endeavour to provoke another to send a challenge;
~ and the messenger or bearer of a challenge is equally culpable
with him who sends it.—1 Haw., c¢. 63, § 3; 3 Inst. 158; 4
Bl Com. 150.. Itis no excuse that the challenge is given
- under provocation, for if one person were to kill another
in a deliberate duel, though under provocation, it would be
. murder in him.and his second.—R. v. Rice, 3 East. 581.
Where the provocation consisted in sending an abusive letter,
- it was held to be an indictadle offence, and the act of sending
such a letter was held to be an act done towards procuring the
commission of the misdemeanor meant to be accomplished.—
Rex v. Phillips, 6 Eost. 464; so, words spoken which tend
to a breach of the peace, are equally indictable, such as
words conveying an express challenge, or a threat to beat
another.—R. v. Langley, 6 Mod.125; 2 Ld. B.10381; and
. 80, any words which are evidently intended to provoke a
. party to give a challenge: it has been considered, however,
that such words as Zar and %nave, do not tend immediately
to a breach of the peace, though they are motives and
- mediate provocation for a breach of it.—King’s case, 4
Inst. 181. = ‘ ‘ :
The punishment for this offence is discretionary, by fine
and <mprisonment, and is guided by such circnmstances. of
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a gravatlon as appear in each particular case.—1 Haw., ¢.
% §21 Rex v. Rice, 3 East. 384. ‘

- Indictment Sor sending a challenge. ‘ (Archbold.)

County of ' ,) The jurors for our lady the Queen, upon
to‘ wit. § their oath present, that J. 8., late of the town.
ship of . in the county of entleman being a person

ofa turbuleut and quarrelsome temper and dlsposmon, and con-
triving and intending not only to vex, injure and disquiet one J.
N., and to do the §a1d J. N. some grievous bodlly harm, but
also to provoke, instigate and excite the said J: N. to break
. the peace, and to ﬁtrht a duel with and agamst him the said J.
S., on the day of ., in the year of the reign of our
sovereign lady Victoria, at the township atoresaid, in the county
aforesaid, wickedly, wﬂfully and maliciously d1d write, send
and dehver, and cause and procure to be written, sent and
delivered unto him the said J. N. a certain letter, and paper
writing, containing a challenge to fight a duel with and against
him the said J. S., and which said letter and paper writingis
as follows s (here set out the letter, with such inuendoes as may be -
necessary) to the great damage, scandal and disgrace of the said
J. N., in contempt of our lady the Queen and her laws, and
against the peace of our lady the Queen, hercrown and dignity.

2nd count.” And the jurors aforesaid, upon their oath afore-
said, do further present, that the said J. S. contriving and
intending as aforesaid, afterwards, to wit, on the day and year
aforesaid, with force and arms, at the township aforesaid, in the
county aforesaid, wickedly, wilfully and maliciously did pro-
voke, instigate, excite and challenge the said J. N. to fighta
duel with and against him the said J. S., to the great damage,
scandal and disgrace of the said J. N, in contempt of our lady
the Queen and her laws, and against the peace of our lady the
Queen, her crown and dignity.

CHALLENGE OF JURORS
See “Jury.”

' CHAMPERTY.

Champerty 18 @ bargain made with a plaintiff or defendant
in any suit, to have part of the land, or debt, or other thing
sued for, if the party litigant pxevalls in the action or suit,

the champertor agreeing to carry on the suit at his own ex-

pense ; 1t amounts, in fact to a purchase of the suit; a
practice which, Blackstone says, is so much abhorred by our
law, that it is one main reason why a chose i action is not
assignable at common law, because no man should purchase
any pretence to sue in another’s right.—4 Bl Com. 185.
This offence is a species of maintenance, and pumshable by ‘
ﬁne and imprisonment.—Zbid. e
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CHANCE MEDLEY. .

.Chance medley is where homicide is committed by a man
" upon a sudden affray, in his own defence.—4 Bl. Com. 184.
. The true criterion between chance medley and manslaughter,
seems to be this,—where both parties are actualycombatting
at the same time when the mortal stroke is given, the slayer
is then guilty of manslaughter; but if the slayer hath not -
begun to fight, (or having begun) endeavours to decline any
further struggle, and afterwards being closely pressed by his
adversary, kills him to avoid his own destruction, this is
chance medley, or homicide excusable by self-defence.—1bid.
The party assaulted, therefore, in order to excuse himself in
killing his assailant, must flee from him as far as he conve-
niently can, either by reason of some wall or ditch, or other
impediment, or as far as the flerceness of the assault will
permit him ; for it may be so fierce as not to allow him to-
- yield a step without manifest danger of his life, or enormous
bodily harm, in which last predicament he may, in his own
defence, kill his assailant instantly.—1 Hale. P C. 483.

- The penalty anciently inflicted on any one who had com-
mitted chance medley, seems to have been a forfeiture of a
portion. of the goods and chattels of the party, by way of
fine—Fost. 287; which, however, was remitted to him,

~as a matter of course, on his suing out, and paying for a
writ of restitution—2 Haw. 381 ; but to prevent this ex-
pense, in cases where the death has happened notoriously by

- misadventure or in self-defence, the judges now always

- direct a general verdict of acquittal.—Fost. 288 ; 4 BI.

- Com. 188, note (1.) D :

And now, by stat. 4 & 5 V., ¢. 27, § 8, no punishment
shall ‘be incurred by any person. who shall kill another by
misfortune, or in his own defence, or in any other manner
without felony. ‘

CHATTEL MORTGAGE.

By 20 V., ¢. 8, § 1.—Every mortgage or conveyance
intended to operate as a mortgage of goods and chattels,
- in Upper Canada, not accompanied by an immediate delivery
and an actual and continued change of possession of the
things mortgaged, shall be absolutely void as against credi-
tors of the mortgagor, and against subsequent purchas-
ers or mortgagees in good faith for valuable consideration,
- unless the mortgage or conveyance, or a true copy thereof, -
together with an affidavit of a witness thereto, sworn as
hereinafter provided, of its due execution, together with an
affidavit of the mortgagee or his agent properly authorised
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to take such mortgage in writing, (a copy of which authority
shall be registered therewith if such agent be aware of all -
the circumstances connected therewith,) that the mortgagor
is justly and. truly indebted to the mortgagee in the sum
mentioned therein ; that it was executed in good faith and for
the express purpose of securing the payment of the money so
justly due, or aceruing due, and not for the purpose of protect-
ing the goods and chattels mentioned therein, against the
- creditors of the mortgagor, or preventing the creditors of such
mortgagor from obtaining payment of any claim against him,
shall be registered as hereinafter provided within five days
from the execution thereof. ‘ , o

§ 2. Every sale of goods and chattels which shall not be
accompanied by an immediate delivery and followed by an
actual and continued change of possession of the goods and
chattels sold, shall be in writing, and such writing shall be
a conveyance under the provisions of this act, and shall he

accompanied by an affidavit of a witness thereto of the due
execution thereof, and an affidavit of the bargainee or his
agent duly authorised in writing to take such conveyance,a
~ copy of which authority shall be attached to such conveyance
that the sale is dond fide, and for good consideration, as set
forth in the conveyance, and not for the purpose of holding,
or enabling the bargainec to hold the goods mentioned
therein against the creditors of the bargainor, and shall be
‘registered as hereinafter provided within five days from the
execution thereof, otherwise such sale shall be absolutely
void as against the creditors of the bargainor, and as against
subsequent purchasers or mortgagees in good faith.

§ 3, contains a provision for making valid mortgages of
personals for securing future advances to be made. §4.—
That all instruments mentioned in this act shall contain a
full description of the goods, &e. ~§ 5. That the instre-
ments mentioned shall be registered in the office of the
clerk of the county court, who shall endorse thereon the
time of receiving the same. § 8. That every such mortgage -
shall cease to be valid as against creditors and others after.the
expiration of one year from the filing thereof, unless within
thirty days next preceding the expiration of the said term, s
true copy thereof, with a statement exhibiting the mortgagee’s
interest in the property, and of the amount still due for
‘principal and interest thereon, and of all payments made on
account, shall be again filed in the office of the clerk of the
county court, where such goods are then situate, with an
affidavit of the mortgagee or his agent duly authorised

- verifying such statements. § 11. That the interest or
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equity of redemption in any such goods and chattels may
be seized and sold by the sheriff under any writ of execution
against the goods and chattels of the party. § 13. Affi-
davits to be sworn before a judge of the superior courts, a
commissioner, or a justice of the peace: fee, one shilling.
§ 14, repeals the former acts, 12 V. c. 74,and 13 & 14V,
" ¢. 62, saving acquired rights. § 15. Act to commence on
the first day of August next (1857). |

CHEATS.
. By the Common Law.
Cheats, which are punishable by the common law, may in
- general be described to be deceitful practices, in defrauding
or endeavouring to defraud another of his known right, by
means of some artful device, contrary to the plain rules of
common honesty ; as by playing with false dice; or by caus-
ing an illiterate person to execute a deed to his prejudice, by
reading it over to him in words different from those in which
it was written; or by persuading a woman to execute
writings to another, as her trustee, upon an intended mar-
- riage, which, in truth contained no such thing, but only a
warrant of attorney to confess a judgment; or by suppress-
ing a will, and such like—1 Haew. 188. ‘

On an indictment against the defendant, a miller, for
changing corn delivered to him to be ground, and giving bad
corn instead of it, it was moved to quash the same, because
it was only a private cheat, and not of a public nature; it was
-answered, that being a cheat in the way of trade, it con-
cerned the public, and therefore was indictable, and the
court unanimously agreed not to quash it.—7. 16, G. 2,
K. and Wood, 1 Sess. C. 217. e o

The selling of unwholesome provisions is a fraud indictable
at common law.—4 Bl. Com. 162; 2 East. P. C. 822; R.
v. Johnston, 6 East. 133. i , o

Where a person who was committed to gaol under an

* attachment for a contempt in a civil action, counterfeited a
pretended discharge (as from his creditor) to the sheriff and
gaoler, under which he obtained his release from gaol, it was
held that this was a cheat and misdemeanor at common law,
~in thus effecting an interruption to public justice.—Rav.
Fowcett, 2. East. P. C. 862, 952. Public officers are also
indictable for frauds committed in their public capacities; -
thus, where two persons enabled others to pass their accounts
-with the pay office in such a way as to defraud the government,
they were held to be indictable for the fraud.—R. ». Bam-
bridge, cit. 5 East. 186. A surveyor of the highways may
18 .
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be indicted for converting to his own use gravel which had
~ been dug at the expense of the inhabitants of the parish, and-

" for employing, for his own private gain and emolument, the.

labourers and tcams of the parishioners, which he ought to -
have employed in repairing the highways.—3 Chit. C. L. 666.
So also, any fraud which is practised on the public by means
of false werghts or measures, or any false token, having the
semblance of public authority, and purposely calculated for
deceit, and by which the public may be imposed upon, without
any imputation of folly or negligence, is indictable at common
law.—2 East. P. (. 820. Aswhere a person sells corn in a
bushel, short of the statute measure, or puts something into
the bushel to help to fill it up.—R. v. Pinckney, 2 East. P.
(. 820. There appears, however, to be this distinction—
where a man sells by false weights or measures, it is an
~ indictable offence, but if without false weights or measures,
‘he sells merely a less quantity than he pretends to sell, he is
not then indictable, but liable only in an action for the de-
ceit.— R. v. Young, 3 1. R. 104, per Buller, J.; R.v.
Nicholson, cit. 2 Burr.1130; R. v. Drifield, say. 146.

By Statute.

By statute 4 & 5 V., ¢. 25, § 45 if any person shall by
any false pretence obtain from any other person any chattel,
money or valuable security, with intent to cheat or defraud
any person of the same, every such offender shall be guilty
of a misdemeanor, and being convicted thereof shall be liable
at the discretion of the court to be imprisoned at hard labour
in the provincial penitentiary for any term not exceeding
fourteen years, nor less than seven years, or imprisoned in
any other prison or place of confinement for any term not
exceeding two years, or to suffer such other punishment by
fine or imprisonment, or by both, as the court shall award:
provided always, that if upon the trial of any person indicted
for such misdemeanor it shall be proved that he obtained the
~ property in question in any such a manner so as to amount in
law to larceny, he shall not by reason thereof be entitled to.
be acquitted of such misdemeanor, and no such indictment
shall be removable by certiorari, and no person tried for
such misdemeanor shall be liable to be afterwards prosecuted ,
for larceny upon the same facts. o o

By 18 V., ¢. 92, § 11, if any person shall obtain any pro-
perty whatever with intent to defraud, such offender upon
conviction shall ‘be liable to be imprisoned for any period
not exceeding two years, with or without hard labour. ‘

For forms of procedure see title ¢ Indictable Ojfenceé.”
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‘ CHILDREN.
A child under ten years of age cannot be punished for
- any capital offence, whatever circumstances of a mischievous
‘nature may appear.—Moir, c. 4 § 6; Plowd. 19 ; 1 Hale,
20; Fost. 349; 4 Bl Com. 23 ; Cowp. 222, 3. ‘

~ From a supposed - imbecility of mind, the protective
humanity of the law will not, without anxious circumspec-
tion, permit an infant under 14, to be convicted on his own
confession.—Cro. Jac, 446; 1 Hale, 24; Fost. 70. Yet,
if it appear, by strong and pregnant evidence and circum-
stances, that he was perfectly conscious of the nature and
malignity of the crime, a jury may then find him guilty,
and judgment of death may be given against him.—1 Hale,
20, 25, 434 ; Fost. T1: 4 Bl. Com. 23, 0. B. 1784, p. 971.
On the attainment of 14 years of age, the criminal actions
of infants are subject to the same mode of construction as
those of the rest of society; forthe law presumes that the
human mind has acquired at this period a complete sense of
. right and wrong.—Doct. ¢ St. ¢.-26; Co. Lit. 79, 181

247 Dalt. 476, 505; 1 Haw. c. 1, (note) 1. ,

See post title ¢ Orphan Children.”

CHILD STEALING.

By statute 4 & 5V, ¢. 27, § 21—1If any person shall mali- -
ciously, either by force or fraud, lead or take away, or decoy
- or entice away, or detain any child under the age of ten
years, with intent to deprive the parent or parents, or any
~ other person having the lawful care or charge of such child,
of the possession of such child, or with intent to steal any
article upon or about the person of such child to whomsoever
such article may belong ; or if any person shall, with any
-such intent as aforesaid, receive or harbour any such child,
knowing the same to have been by force or fraud, led, taken,
decoyed, enticed away, or detained, as hereinbefore mention-
- ed, every such offender, and every person counselling, aiding -
- or abetting such offender, shall be guilty of felony, and being
convicted thereof shall be liable to be imprisoned at hard
labour in the provincial penitentiary, for any term not less
than seven years, or to be imprisoned in any other prison
or place of confinement for any term not exceeding two
years: provided, that no person claiming to be the father
of an illegitimate child, or to have any right to the possess-
lon of such child, shall be liable to be prosecuted by virtue
hereof on account of his getting possession of such child,
or taking such child out of the possession of the mother, or
- any other person having the lawful charge thereof.
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| CHLOROFORM. .

By 18 V., c. 92, § 29, any person unlawfully applying or
“administering, or attempting to apply or administer to any
~ other person any chloroform, laudanum, or other stupifying
or overpowering drug, matter or thing, with intent to enable
- such offender or any other person to commit, or with intent

to assist such offender or other person in committing any

felony, shall be guilty of felony, and liable at the discretion

of 'the court to he imprisoned in the provincial penitentiary -
“for any term not less than two nor more than five years.

CHURCHWARDENS.
See next title, “ Church of England,”

' CHURCH OF ENGLAND.

By the imperial statute 31 Geo. IIL., c. 81, § 36, his~
Majesty was empowered to make an allotment and appropri-
ation of lands for the support of a protestant clergy (a)
equal to one-seventh of the lands comprised in any grant or
patent. -§ 38, 89, also to authorise the Lieutenant-Gover-
- nor, with the advice of the Executive Council, to erect par-
sonages and endow them; and the Lieutenant-Governor was
authorised to present incumbents, who are to enjoy the
same in like manner as incumbents in England. § 40. Every
- such presentation shall be subject to the spiritual and ecclesi-
 astical jurisdiction of the Bishop of Nova Scotia. (3) § 41, 42.
- The provisions respecting the allotment of lands for the
support of a protestant clergy, to be subject to be varied or
repealed by any express provisions for that purpose con-
tained in any act or acts of the provincial legislature, and
assented to by his Majesty, and laid before the British
parliament previous to receiving his Majesty’s assent.

By 3 V., c. T4, § 1, it is enacted that the soil and freehold
of all churches now or hereafter to be erected, and,of the
church-yards and burying-grounds attached thereto, shall be
i the parson or incumbent for the time being, and that the
possession thereof shall be in the incumbent and church-
wardens. § 2. Pew-holders anl holders of sittings to form

~a vestry. § 3. Vestry meetings to be holden on Mondayin -
Easter week yearly, after due notice thereof ‘given during
divine service on Easter Sunday, for the purpose of appoint-
Ing churchwardens for the ensuing year; one'to be appointed .
by the incumbent, and the other by the vestry. In case the

(a) Thg Clergy Reserves have since been secularised by 18 V., c. 2.
(6) Which ceased on the creation of other bishoprics within the province.
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incumbent shall neglect to nominate one, then both to be
elected in the manner aforesaid ; and in case the vestry shall -
neglect to elect a churchwarden, then both shall be nomi-
nated by the incumbent: provided, that if from any cause a
vestry meeting shall not take place atthe time aforesaid,
churchwardens may be appointed at any subsequent vestry-
meeting ; in case of death or change of residence to twenty
miles or more from the church, &f either of the church-
wardens, a vestry meeting shall be called for the election of
another. § 4. None to be eligible except members of the
Church of England of full age, and members of the vestry.
§ 5. To hold office for the current year, and until the
appointment of successors. § 6. Churchwardens to be a
corporation to represent the interest of such church and of
the members thereof, and may sue and be sued, &e., and
prosecute indictments, presentments, and other criminal pro-
ccedings in respect of such churches, church-yards, and
‘things appertaining thereto, and may, in  conjunction with
the rector or incumbent, execute faculties or conveyances, or
other proper assurances in the law to pew-holders by pur-
chase or lease, and grant certificates for sittings at the
expense of the applicants, and to sell, lease, and rent pews
and sittings, upon such terms as may be settled at vestry
meetings to be holden for that purpose. § 7. In case of
absolute purchase, pews to be construed as freehold of in-
hieritance not subject to forfeiture by change of residence or
by discontinuing to frequent the same, and may be sold and.
assigned to any purchaser being a member of the church.
§ 8. Pew-holders to have the right of action againstany
person injuring or disturbing. § 9. Churchwardens, within
fowrteen days after the appointment of successors, to deliver
an account to them in writing, in a book or books to be kept
for that purpose and signed by them, of all moneys received
- by them and sums due, and also of all goods, chattels, and
other property of such church or parish in their hands, and
of all moneys paid, and of all other things concerning their
~said office ; and shall pay over and deliver all such remaining
in their hands unto their successors, which account shall be
verified by oath before one or more justices; and said books
~ shall be carefully kept by the churchwardens, and may be
spected by any member of such vestry on payment of one
shilling ; and in case churchwardens shall make default in
yielding such account, or in ‘delivering over such money or
goods, their successors may proceed against them at law or
In equity; and in case of the re-appointment of church-
wardens, such account shall be made and rendered at an
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adjourned vestry meeting fourteen days after such re-appoint-
ment. § 10. Incumbent or churchwardens may call a vestry
meeting at any time, upon application in writing of six mem-
bers of such vestry; and in case of refusal, then one week
‘after demand any siv members of such vestry may call same
by notice to be affixed on the outer church door (or doors)
at least one week previous. § 11. The rector or incumbent
to be ehairman at all vestry meetings if present, and if absent
such person as the majority shall name; vestry clerk to be .
- secretary ; proceedings to be entered in a book and kept by
the churchwardens. § 12. Pew rents to be regulated at
vestry meetings. § 13. The organist, vestry clerk, sexton,
and other subordinate. servants of the church to be appointed
by the churchwardens. § 14. Fees on marriages, baptisms,
and other services, and burials to be regulated by the ordi-
nary, or in case of no ordinary by the bishop. § 15. Vestries
. to make by-laws for regulating their proceedings and man-
agement of the church property. § 16. Grants of property
for the use of the church to be valid, notwithstanding the
statutes of mortmain. § 17. Chureh endowments may be
made upon the bishop’s license, and the founder to have the
right of presentation in perpetuity. §18. No spiritual juris-
- diction to be conferred by this act. o
By 7V, c. 68, (reserved and assented to, 23d May, 1844)
entitled, An Act to incorparate the Church Societies of the
Church of England and Ireland in the Dioceses of  Quebec.
and Toronto, the preamble recites “that certain persons
named, and others, inhabitants of Lower Canagda and Upper
Canada, had established themselves together under a consti-
~tution, rules and regulations, and had contributed or engaged
to contribute considerable sums of moncy, and had given or
granted, or promised to give or grant lands or real estate for.
the following objects, viz.—1. For the encouragement and
support of missionaries and clergymen of the United Church
of England and Ireland, severally within the dioceses of
Quebec and Toronto, and for creating a fund towards the
- augmentation of the stipends of poor clergymen, and towards
making a provision for those who may be incapacitated by
age or infirmity, and for the widows and orphans of the
clergy of the said church respectively in the said dioceses.
2. For the encouragement of cducation, and the support of
day schools and Sunday schools in the said dioceses, in con-
formity with the principles of the said church. 3. For
granting assistance where necessary to those who ‘may be.
preparing for the ministry of the gospel in the said church.
- 4. For circulating in the said dioceses the Holy Scriptures,
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the book of Common Prayer of the said church, and such
- other books and tracts as'shall be approved by the central
boards or managing committees of the said associations.
5. For obtaining and granting aid towards the erection and
‘maintenance of churches according to the establishment of
‘the said church; the creation and maintenance of parsonage
houses, the setting apart of burial grounds and church yards,
the endowment and support of parsonages and rectories, ac-
“cording to the said establishment, and the management of all

matters relating to such endowments,” and that it would tend - -

greatly to facilitate and promote the purposes of the said
associations that they should severally be incorporated, &e.
It is therefore. enacted, that the several persons in
said act named and their successors to be elected in the
‘manner thereinafter provided shall be and are declared to be
a body corporate and politic in name and in deed by the
name of the ¢ Church Society of the Diocese of Quebec,”
~and that the Lord Bishop of Toronto, and other persons in
the same act named, and such other persons as were.then
members of a certain association of the Diocese of Toronto,
according to the rules and regulations thereof and their
successors to be elected as hereinafter provided, and such
other persons as shall from time to time hereafter be elected
to be members of the said association in the manner herein- -
after provided, shall be and are declared to be a body corpo-
- rate and politic in name and in deed by the name of *The
Church Society of the Diocese of Toronto,” with a common
seal, &c., and that they and their successors by the name
aforesaid, shall be able and capable in law respectively to
. ‘purchase, take, have,-hold, receive, enjoy, possess and
' retain, without license in mortmain or letters &’ Amortisse-
ment, all messuages, lands, tenements, and - immovable
property, money, goods, chattels and movable property which
have been or hereafter shall be paid, given, granted, pur-
chased, appropriated, devised or bequeathed in any manner
or way whatsoever, to, for, and in favour of the said Church
Societies respectively, to and for the uses and purposes
‘aforesaid, or any of them, and to do, perform, and execute
~all and every lawful act and thing useful and necessary for
the purposes aforesaid in as full and ample a manner to all. -
- Intents and purposes as any other body politic or corporate
by law may or ought to do. § 3. All funds, money and
other property which shall have been, or shall hereafter be
paid, given, granted, purchased, appropriated, devised or
bequeathed to or in favour of the said corporations for the
- purposes aforesaid, shall be and are thereby vested in said
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corporations respectively for the use and purposes aforesaid,
~ subject to such by-laws and regulations a3 may be made by
. sald corporations respectively as hereinafter provided, and

that the said corporations, or the central boards thereof, or
such other executive and managing committees thereof as
shall from time to time be appointed and authorised by the -
‘by-laws of ‘the said corporations, shall have power and
‘authority to alienate or exchange, demise, let and lease for
any term of years, such messuages, lands, tenements here-
ditaments and immovable property, and to receive and take
the purchase money, rents, &c., for the uses and purposes
hereinbefore mentioned. § 3, provides for meetings and
assemblies of the said corporations ; but no act done in any
such meeting or assembly shall be valid or effectual unless
six persons of such corporations at least shall be present,
and the majority consenting thereto. § 4. Said corpora-
tions at such meetings empowered to make by-laws, rules
and regulations, touching and concerning the well-ordering
and governing of the affairs and business of the said corpo-
rations and the due administering and improving the property
thereof, and the more effectually promoting the purposes
thereof as aforesaid, with power to abrogate, repeal, change,
. or alter the same as may be found expedient. § 5. No such
constitution, by-law, rule or regulation, nor any such abro- -
gation of the same shall have force or effect until sanctioned
and confirmed by the Bishop of the Diocese for the time
being. - - ‘

B?r 14,15 V., c. 175 (reserved and assented to, 15th May,
1852) §§ 38, 39, and 40 of the imperial act 31 G. IIL,, c. 81,
(which enabled the erection and endowment of rectories,) are
repealed. Such repeal not to affect any proceedings hereto-
- fore had whereby certain parsonages or rectories were erected

. and endowed, or supposed to be erected and endowed by the
authority aforesaid;, or whereby certain incumbents or
ministers were presented or supposed to be presented under
. the same authority, to suck parsonages or rectories, or any
of them, but the legality or illegality of all such proceedings’
shall be left open to be adjudicated upon and determined as
if this ‘act had not been passed. §3. Enacts that in the
event of its being judicially decided that any of such parson-
ages or rectories were erected according to law, and until a
judicial decision shall be obtained () on such question,
the right of presenting an incumbent or minister to such'

.. (a) The legnlity of such parsonages or rectories has been recently es-
tablished by the Court of Chancery. :
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parsonage or rectory, shall vest in and be exercised by the
 Church Society of the church of England diocese within
- which the same shall be situated, or in such other person or
 persons, hodies politic or corporate, as such Church Society
by any by-law or by-laws to be by them from time to time
passed for that purpose, shall or majy think fit to direct or
appoint in that behalf. ' e
By an act of the provincial legislature passed on the 19th
of June, 1856 (and 19th year of the reign of her present
* Majesty, reserved and assented to, 6th May, 1857,) entitled
An Act to enable the members of the United Church of Eng-
land and Ireland in Canada to meet in Synod,” it is pro-
vided and eracted as follows:

Whereas, doubts exist whether the members of the United
Church of England and Ireland, in this province, have the
power of regulating the affairs of their church, in matters
relating to discipline, and necessary to order and good govern-
ment, and it is just that such doubts should be removed, in
order that they may be permitted to exercise the same rights
~of self-government that are enjoyed by other religious com-
- munities : therefore her Majesty, by and with the advice and

consent of the Legislative Council and Assembly of Canada,
" enacts as follows : o Lo

1. The bishops, clergy, and laity, members of the United
Church of England and Ireland, in this province, may meet
in the several dioceses, which are now, or may be hereafter -
constituted in this province, and in such manner and by such
proceedings as they shall adopt, frame constitutions and
make regulations for enforcing discipline in the church, for
the appointment, deposition, deprivation, or removal of any
person bearing office therein, of whatever order or degree,
any rights of the Crown to the contrary notwithstanding, and
for the convenient and orderly management of the property,
affairs and interests of the church, and the officers and mem-
bers thereof, and not in any manner interfering with the
rights, privileges or interests of other religious communities,
or of any person or persons not being a member or members
of the said United Church of England and Ireland ; provided
always that such constitutions and regulations shall apply
only to the diocese or dioceses adopting the same.

2. The bishops, clergy, and laity, members of the United
Church of England and Ireland, in this province, may meet
in general assembly within this province, by such representa-
tives as shall be determined and declared by them in their

19 B ‘
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several dioceses ; and in such general assembly frame a con-
stitution and regulations for the general management and
good government of the said church in this province; provided -
always, that nothing in this act contained shall authorise the
imposition of any rate or tax upon any person or persons -
~ whomsoever, whether belonging fo the said church or not, or
the infliction of any punishment, fine, or penalty upon any
person, other than his suspension or removal from any office
in the said church, or exclusion from the meetings or pro-
ceedings of the diocesan or general synods; and provided also,
nothing in the said constitutions or regulations, or any of
them, shall be contrary to any law or statute now or hereafter
in force in this province. ‘ ‘ : :
~ With reference to this act and its importance to the Church
‘of England establishment within this province, his lordship
the Bishop of Toronto, makes the following remarks in his
opening address at the first synod held under it at Toronto,
on the 17th of June, 1857 : ’
- The object of this act, as set forth in the preamble, is to
confer on the members of the Church of England and Ireland,
in Canada, the power of regulating the affairs of their church,
in matters relating to discipline; and necessary order and
- good government, and to exercise the same rights of, self-
- government that are enjoyed by other religious communities.
 The statute contains two enacting clauses. The first con-
fers power to hold diocesan synods, to frame constitutions,
and make regulations for enforcing discipline in the church,
for the appointment, deposition, deprivation, or removal of
any person bearing office therein, of whatever order or degree,
“any right of the Crown to the contrary notwithstanding;”
and for the convenient and orderly management of the pro-
perty, affairs, and interests of the church, in matters relating
to or affecting only the said church, and the officers and
members thereof, and not in any way interfering with the
rights, privileges, or interests of other religious communities,
or of any person or persons not being a member or members
of the said United Church of England and Ireland : provided
always that such constitutions and regulations shall apply
only to the diocese or dioceses adopting the same. Now, it
may be seen that this measure is very comprehensive in its
provisions, and gives ample powers to meet all the probable
requirements of the church; and yet the royal prerogative
-is sufficiently guarded, and our connexion with the mother
church through its head distinctly preserved. 1st. The power
of choosing our bishops is substantially but not directly
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conferred ; the sanction of her Majesty, through her secre-
~ tary of state, to the person chosen, if required, and in an
extreme case may be withheld, but if ever withheld, it will be
salutary and for the good of the church. In the second
‘place, the Queen preserves her territorial sovereignty in
settling the limits of new bishoprics when required to be
~ established. The second clause of the statute is still more
~ comprebensive, and contemplates provincial synods in which
" all the dioceses may he represented. Such a provision is
absolutely necessary to the salutary extension and well-being
of the church in this great country. Questions will arise
from time to time which ‘will affect the welfare of the
~ church in these colonies, and will' render it necessary, as it

is desirable, that the bishops, clergy end laity should meet
‘in council under the provincial, metropolitan, or senior
bishops, with power to frame rules and regulations for the
better conduct of our ecclesiastical affairs as by such pro-
vincial synod may be deemed expedient. It should also be
divided into two houses, the one consisting of the bishops of
the several dioceses under their metropolitan or senior
bishop, and the other of the presbyters and lay members of
the church assembled by representation.” For all this the
second clause of the statute amply provides, and its objects
will, doubtless, be carried out so soon as the necessities of
the church require.

CLERGY.

Bystat. 4 & 5 V., c. 27, § 23, it is enacted that if any
person shall arrest any clergyman or minister of the gospel,
- upon any civil process, while he shall be performing divine
service, or shall with the knowledge of such person, be going
to perform the-same, or returning from the performance
thereof, every such offender shall be guilty of a misdemeanor,
and being convicted thereof shall suffer such punishment
by fine or imprisonment, or by both, as the court shall award.

See also post title “Punishment,” § 36.

CLERGY RESERVES.

By 18 V., ¢. 2, which by § 1, provides that the moneys
arising from the sale of clergy reserves in Upper Canada,

- shall continue to form a separate fund, to be called *“The

Upper Canada Municipalities Fund,” and that certain annual
-stipends or allowances charged on the reserves before the
passing of the imperial act 16 V., c. 21, should continue to
be a first charge thereon, and payable during the lives of
the present incumbents, with power to such recipients to
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commute for such stipends and receive the actudl value in
money. § 5. Provides that the residue of such fund, re-
maining unexpended and appropriated on the 31st of
December in each year, shall, by the Receiver-General
be apportioned equally among the several county and ecity
municipalities in proportion to the population of such muni-
~ cipalities according to the then last census ; and the portion
coming to each municipality shall be paid over by the Re-
ceiver-Geeneral to the treasurer or chamberlain or other
officer having the legal custody of the moneys of such muni-
cipality, and shall make part of the general funds of the
municipality, and be applicable to any purpose to which
such funds are applicable. - ‘ ‘
By 19 & 20 V., c. 16, § 1, it is enacted that the amount
~of “The Upper Canada Municipalities Fund,” remaining
unexpended and unappropriated under the provisions of the
1, 2, 3, and 4 sections of the above act, on the 8lst of
December, 1855 ; and on the same day in each year after-
wards shall, by the Receiver-General, be apportioned equally
among the several city, town, incorporated village, and
township municipalities in Upper Canada in proportion to
“the number of rate-payers that shall appear on the assess
ment rolls of such municipalities, for the year next before
the time of such apportionment. § 2. Tt shall be the duty
of the clerks of such municipalities on or before the 1st day
of July, next after this act, to transmit to the Receiver-
General a true return of the number of rate-payers appearing
on the said assessment rolls for the year 1855, and on or
“before the 1st day of December in each year thereafter, to
transmit to the Receiver-General a similar return for the year
in which such return shall be made, and to make an affidavit
~on each of said returns, sworn before a justice of the peace
- of the correctness of such return. § 3. Under the penalty -
of £25 for default. § 4. Any money overpaid on any
erroneous return to be a debt due to the Crown and re
coverable from such municipality. § 5. Repeals so much
of section 5 of the above act as shall be inconsistent with
this. : ‘ :
By 20 V., ¢. 71, § 1, the word ““rate-payers,” in.the Ist
and 2nd section of the act 19, 20 V., c. 16, shall mean only
those who shall be residents within the limits of such muni-
~ cipalities, and whose names shall appear as rate-payexs on
the assessment roll; and the affidavits to be made by the
clerks of such municipalities and returned to the Receiver-
General’s office under the 2nd section of said act, shall be in
the form in the schedule to this act annexed. § 3. Itshall
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be lawful for such municipalities, by by-law, to set apart for
any special purpose, to be mentioned. in such by-law, the
whole or any part of the moneys derived from ¢ The Upper -
Canada.Municipalities Fund,” and to invest the same in the

~purchase of provincial consolidated loan fund or municipal
“debentures for the purposes mentioned in such by-law, and

from time to time, to sell and dispose of such securities and

invest the proceeds in other like securities, or otherwise.
“appropriate the same in the manner mentioned in and directed .
by the said by-law, or other by-laws passed for that purpose.

' § 3. By-laws already passed authorising the investment of

such moneys as last aforesaid shall be held good and valid.

\ Schedu‘le.

* A. B. clerk of the municipality of the (city, town, township
or village as the case may be,) maketh oath and saith, that the
(above within written or annexed return, as the case may be,)
contains a true statement of the number of resident rate-payers
appearing on the assessment roll of the said city, &c., as the
© case may be, for the year one thousand eight hundred and
fifty . . ‘

Sworn before me, &c.

CLERK OF THE PEACE.

The clerk of the peace is an officer belonging to the ses-
- sions of the peace; and his duty is to read indictments,
- enrol the proceedings, draw the process, and record, other
matters which appertain to the jurisdiction.of the quarter
sessions ; he also certifies into the Court of Queen’s Bench

- transcripts of ‘indictments, outlawries, attainders, and con-
victions had before the justices of the peace within the time
limited by any writ of certiorar: directed to the justices to
return such proceedings; and he ought to be an able and
sufficient. person residing in the county or division for which
he is appointed.—Deacon’s C. L. 246. ‘ S
The clerk of the peace is appointed by the Governor, by
commission under the great seal of the province, and holds
his office quamdiu se bene gesserit. And by the late act 20
Vi, e 59, § 9, no person shall be appointed a clerk of the.
peace for any county in Upper Canada who is not a barrister
at law of not less than two.years standing at the Upper

Canada bar, and such clerk of the peace shall be ex officio =

county attorney for the county of which he is clerk of the
peace. He may also execute his office by deputy.—37 H.
VIIL, c. 1. ‘ ‘ : R

By stat. 1 W. & M., c. 21, § 6, if he shall misdemean him-
. self In office, and a complaint in writing be exhibited against
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him to the justices in sessions, the justices may, on examina-
~ tion and due proof thereof, suspend him from his office ; and
~before entering upon the execution of his office, must take
the following oath, besides the oaths of allegiance, supremacy
"and abjuration. (a) ‘
I, A. B., do swear that I have not, nor will pay any sum or
sums of money, or other reward whatsoever, nor give any bond
or other assurance to pay any money, fee or profit, directly or
indirectly, to any persons whomsoever, for such nomination
and appointment. So help me God.

Duties of his office. (Dickenson.)

The clerk of the peace, by himself, or his sufficient deputy,
-must be in ‘constant attendance on the court of quarter ses-
sions. '~ He gives notice of its being holden or adjourned,
issues its processes; records its proceedings, and does all
the ministerial acts necessary to give effect to 'its decisions,
It is his duty when prosecutors do not choose to seek pro-
fessional assistance, to draw bills of indictment. In the
actual course of the sessions it is his duty to read the acts
directed to be read in sessions; to call the jurors and make
known their defaults and excuses to the courts; to call the
parties under recognizance, whether to prosecute, plead or-
give evidence; to present the bills to, and receive them from
the grand jury; to arraign prisoners; to receive and record
verdicts ; to administer all oaths, and make true entries of
all proceedings. By an ancient statute, he is bound to cer-
tify to the Court of King’s Bench the names of such as shall
be outlawed, attainted, or convicted of felony; and if he
shall discharge or conceal any fine or forfeiture, unless by
rule of court, he is liable to forfeit treble value, half to the
king and half to him that shall sue; to lose his office, and be
incapacitated. ever to hold any office connected with the re-
venue.—22, 23, Car. IL, ¢. 22, § 9. Neither he nor his
deputy, may act as solicitor, attorney or agent, or sue out any
process at any general quarter sessions, where he shall exe-
cute the office of clerk of the peace, or deputy, on pain of
£50.—2 G. I1., c. 46, § 4. ‘

His duties by Provincial Statute.

Convictions.—By statute * 40, G. IIL, c. 1, § 6, to grant |
certificates gratés from the records of any conviction or
pardon granted ; and by statute 4 & 5V, c. 12, § 4, to

' (a) Butsee 13 & 14 V., ¢. 18, which regulates the form of oath to be
taken by public officers. :
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publish returns of convictions within seven days after the
first adjournment of the general quarter sessions, in one
public newspaper of the district, and fix up a schedule of
such returns in the court-house, and a conspicuous place in
his office. - § 5. Within twenty days after the end of each
quarter sessions, to transmit to the inspector-general a true
copy of all such returns within his district.

Records in Criminal cases, how to be drawn up.—18 V.,
c. 92. ‘ ‘ \

Heir and Devisee Act, 8 V., c. 8, § 6, to make list of
claims once in every three months, and affix the same in
some conspicuous part of the court-house, and cause the
same to be publicly read and proclaimed in open court at
the general quarter sessions, immediately after the charge
to the grand jury, and give certificates thereof. ‘

Census Act, 10 £ 11 V., c. 14,§ 14. §18. To forward
returns of ¢ Births, deaths and marriages,” as filed in his
office under the statute, to the Board of Registration and -
Statistics on or before the 1st January, yearly. § 20. To
furnish triplicate lists of convictions at sessions, or before
justices, at such periods as the board shall appoint.

Jurors’ Act,13&14 V., c. 55, § 16, to prepare jurors’ books
(as amended by 14 & 15V, c. 65.) §18. To prepare ballots.
§19. (a) To bring into court (annually on the first day of ses-
sions next after the first of October,) and deliver to the chair-
man, the jurors’ books and ballots, verified by oath. - § 20. (b)
To proceed (with the chairman) to ballot as directed by the
act, for grand jurors of superior courts. § 21. For grand
jurors-of inferior courts. § 22. Jury lists to be certificd and
deposited with the clerk of the peace. - § 23. (¢) To deposit
correct copies of jurors’ books in the office of each of the
clerks of the crown and pleas, and in that of the deputy for

 the county or union of counties, for which the same shall have
been so prepared, on or before the 31st December. § 25.
To be present on the drafting of jury panels. § 27. (d)
Mode of proceeding thereat. § 65. To copy from the
sheriff ’s list the fines from jurors making default, on the roll
of fines and forfeitures imposed at quarter sessions, to be
estreated and levied accordingly. § 78. ~ Clerks of the peace -
guilty of dereliction of duty, under § 18, 19, 20, 21, 22 and
23, liable to £50 penalty. ‘ |

Marriages.—Certificates of license for celebration of, to

(a) Amended by 14 & 15 V., ¢. 65, and time extended to 31st October.
(6) Amended by same act. C )
(c) Amended by same act, and repealed ss amended by 16 V., ¢. 120.
(d) Repealed by 16 V., ¢. 120. :
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be published.—*38 Geo. III., c. 4, § 3. Annual returns to be
made to clerk of the peace. —*11 Geo. IV, c. 36. But not
while the census act 10 & 11 V., ¢. 14, § 2, remains in force.

Forfeited estates.—Duplicate returns to be transmittted to
the clerk of the peace.—*59 Geo. IIL., c. 12, § 6.

 Insane destitute.—Account of moneys neceesary for the .
‘ support of, in the Home District, to be laid before the grand
jury.—*11.G. IV, c. 20, § 1. extended to all the d1str1cts by
*3W.IV, e 45.

lllegztzmate children.— Affidavit by the mother to be filed
in the office of the clerk of the peace.—*7 Wm. IV.,c. 8, § 4.

+Fines and forfeited recognizances.—* 7 Wm. IV c. 10.

To be entered on a roll within 21 days after adjournment‘
of the quarter sessions. Such roll to be made in duplicate,
and signed by the clerk of the peace.—§ 8. One to bhe
deposited in the office of the clerk of the peace, and the
other sent to the sheriff, with writs of fiers factas - and
capras as per forms in schedule B. —§ 4.

Affidavit to be made by the clerk of the péace at the foot
of each roll.—§ 7. ‘

Writs to be returned by the sheriff and filed by the clerk
of the peace, and copy sent to the Receiver-Geeneral.—§ 11.

The clerk of the peace should also make a return to the
crown officers, of all forfeited recognizances, in order that
the parties in default may be prosecuted thereon. He is
~ virtually also the custos rotulorum, or keeper of the records
" of the county.

County accounts *7 Wm.I T’., c. 18.

~Accounts to be delivered to the clerk of the peace, before
the first day of the general quarter sessions.—§ 1.
2ZNo accounts to be audited unless seven justices present.—
§ . .
Accounts to be taken into consideration on the second day
of the sessions.—Zb.
Clerks of the peace to furnish the county trea.surer with
lists of orders for payment in their priority.—§ 3.
The treasurer to furnish a balance sheet on the first day
of each session for the preceding quarter.—Ib.
Orders made not to be rescinded, except by an equal num-
ber of justices.—§ 4. ‘
No order to be made unless there be funds to meet t'he
same, except where debts actually due.—§ 5.
Lunatic asylum, (private,) 14 & 15 V., c. 84, certain
duties to be performed under this act by clerks of the peace
. ‘ RS See the scvera.l acte cited.




Clerk of tijt aﬁsace. ‘ 153

 Sessions Fees due to the Clerk of the Peace, and to be paid out of
‘ the County Funds. * 47 G. IIL, c. 11.

‘ £ s d
Drawing the precept, and attendmg justices to sign
the same, and transmitting it to the sheriff ...... 1 00
Attending each Quarter Sessions .i.....coiieeenn. . .. 110 O
Making up the records of each sessions.................. 210 0
Notice of every appointment .......cc....iceeereniannssss o1 o0
Making up estreats of each session, and trammlmng ‘
same to the Inspector-General..........c...cc.ooo 0 0 5 0
To be pazd‘ by the parties. ‘ ‘
£ s d.
Every - recognizance for the peace or good behavxour 0 2 0
For discharging the same........ccccivvuiiiiiininnnnann.. 0 2 6
Y T3 P S P PP ..ca0 2 6
BenCh WATTANE - eviveriereerinineeonierereceeneseeenconesneeee O 5 0
Drawing indictment...... O .010 O
Allowance of certiorari ......... B | I T

~§2. This act not to depnve the clerk of the peace of such
other fees as are allowed by act of parhament for other
_ services.

Ot/wr Fees to be taken by the Clerk of the Peace, by Y Statute
‘ £ s d.
For each cernﬁcate of Dower, *37 G. IH c. 7, §2;

*50 G, L, c. 10, § 2 iviiivieniiricneieeneee e, 0 5

For each ceruhcate of alienation of real estate, by ‘
Jfemames covert, ¥2 G. 1V., c. 14, § 2...

For certificates to ministers of Church ot Scotland to
authorise their marrying, *38 G. IIl., c. 4,§ 2... 0

For certifying notices under the heir and devisee act, -
BVicy, €. 8,86 ceeencenins crrrnenerrveenieacnanes 0

Fees to be taken by the Clerk of the Peace, estabhshed b‘t/ the Judges,
© under 8 V., c. 38.
See the printed ¢ Tariff of Fees,” published in 1849.

FEES ON BALLOTING JURIES, &c.
See “Jurors’ Law Amendment Act,” 19, 20 V., c. 92, 1856.

Form of the appointment of a Deputy.

I, G. G., clerk of the peace in and for the county of York,
do hereby make, substitute and appoint J. H. 8. D., of the
city of Toronto, in the said county, gentleman, my true and
lawful deputy, in the office of clerk of the peace for the said
county, so long as I shall hold the same, and during the con-
tinuance of my will and pleasure. Witness my hand and seal,
this day of ‘18 ‘

- 20 ‘

0
0‘
o
6

- B ) |
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CLERKS AND SERVANTS.

Stealing by, see “ Embezzlement.”

COALS.—CHARCOAL.—WOOD.
Maliciously setting fire to any, declared felony by 4 & 5

=]

V., c. 26, § 17.—See also ““.Arson.” ‘
- “COIN. |

By 4 & 5V, c. 17, § 1, no copper or brass coin, or token .
of any description, except the lawful copper coin of the
United Kingdom of Great Britain and Ireland, shall be
imported into this province ; nor shall any be manufactured
- therein, except under the authority of the Governor to some
. person or persons, body politic or corporate, to import or
manufacture the same. = § 2. No such permission to be
granted, unless such coin or tokens be stamped with the -
‘nominal value thereof, and with the name of the issuers,
and such coins shall be payable or redeemable on demand, .
by such issuers, at the nominal value thereof, in lawful cur-
~ rent coin.  § 3. Coins or tokens imported or manufactured

contrary to this act shall be forfeited to her Majesty, and -
the manufacturer or importer incur a penalty not exceeding
£5 currency for every puund troy weight . thereof; and it
shall be lawful for any two or more justices of the peace, on
the oath of any credible person, that any such coin or tokens
have been so unlawfully manufactured or imported as afore-
said, to cause the same to be seized and detained, and to
- summon the party in possession of the same to appear before
- him, and if it shall appear to %is satisfaction, on the oath of
any credible witness other than the informer that such coin
. or tokens have been manufactured or imported in contraven-
tion of this act, such justices shall declare the same forfeited,
and - shall place the same in safe keeping, to await the dis-
posal of the Governor, for the use of the province; and if it
shall appear to the satisfaciion of such justices, that the pos-
sessor of such coin or tokens knew the same to have been so.
illegally manufactured or imported, e may condemn such
person or persons to pay the penalty aforesaid, with costs,
and may commit bim, her, or them, or any of them, to the
common gaol of the district, for a period not exceeding two
months, until paid. - § 4. If it shall appear to the satisfac-
tion of such justices, that the possessors were not aware of
the same having been illegally manufactured or imported,
such penalty may be recovered by any person from the
‘owners, who shall sue for the same in any court of compe-
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tent jurisdiction, on the oath of one credible witness other
than the person so suing. § 5. Officers of her Majesty’s
customs may seize any coin or tokens imported, or attempted
" to be imported countrary to this act, and detain the same as
forfeited, to await the disposal of the Governor, for the use
of the province. ~§ 7. After the expiration of thirty days
from this act, no person shall utter, tender, or offer in pay- .
ment, any copper or brass coin, other than the lawful coin
of the United Kingdom aforesaid, or the tokens of the char-
~ tered banks, or the Banque du Peuple, at the city of Mon-
treal, heretofore imported or manufactured under the autho-
rity of the executive, or by virtue of the ordinances of Lower
Canada, or American cents, or such coins or tokens as may
- have been lawfully imported into or manufactured in this
province, according to the provisions of this act, under a
penalty of the forfeiture of double the nominal value thereof,
to be recovered with costs in a summary manner, on - the
oath of any one credible witness other than the informer,
before any justice, who may, if penalty and costs be not
forthwith paid, commit the offender to the common gaol of
the district for a time not exceeding eight days, or until
“paid.  § 8. One moiety of the penalties imposed by this act
(but not the coins oc tokens) shall go to the informer, and-
the other moiety to her Majesty, for the use of the province.
§ 11. Certain ordinances in Lower Canada repealed, assoon
as this act shall come into force. ‘ ‘
"By 12 V., c. 20, after reciting that defects existed in the
law touching the counterfeiting coin, it is enacted, that if
any person shall falsely make or counterfeit, or cause to be
made or counterfeited, any coin resembling, or apparently
intended to resemble or pass for any of the Queen’s current
gold or silver coin, or any of the gold or silver coin made or
‘ declared to be lawfully current in this province, such person
shall be guilty of misdemeanour, and on conviction shall be
liable to 1mprisonment in the penitentiary for not more than
four years; and upon a second offence shall be deemed
- guilty of felony, and on conviction punished accordingly.
§ 2. Variation in date between the forged coin and the law-
ful coin described in the indictment, or upon any die, shall
not be a ground of acquittal. ‘
By 20 V., c. 30, § 1, any person who shall colour or case
over with gold or silver, or with any wash or materials pro-
ducing the colour of gold or silver, any coin of coarse gold
or silver, or of base metal resembling any coin made, coined,
or struck by or under the authority of any foreign prince or
state, and then actually current in the dominions or country
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of such prince or state, although not current by law in this
province, or who shall make or cause to be made, or buy,
sell or procure, or knowingly bring or import into this pro-
vince any forged, false or counterfeit coin, resembling any
such foreign gold or silver coin as aforesaid, or any coin of
coarse gold or silver, or base metal coloured or cased over -
with gold or silver, or with any wash or materials producing
the colour of gold or silver, and resembling any such foreign
gold or silver coins as aforesaid, or who shall offer, utter, .
tender or put off as being any such foreign gold or silver
coin as aforesaid, any forged, false or counterfeit piece or
coin counterfeited to, and resembling any such foreign gold
or silver coin as aforesaid, knowing the same to be forged,.
false or counterfeit, shall for the first offence be guilty of s
misdemeanor, and for any subsequent offence, felony.  § 2.
Any person who shall form, cast, make, sink, stamp or engrave,
repair or amend any die press, mould, matrix, tool, instru-
ment or machine, metal or material of any kind used or
designed for the purpose of counterfeiting any such foreign
gold or silver coin, shall for the first offence be guilty of
misdemeanor, and for any subsequent offence, felony. §
3. Any person who shall knowingly (except for some lawful
purpose) have in his possession any such forged, false or
counterfeited piece or coin, or any die press or other articles
as aforesaid, shall for the first ‘offence be guilty of a misde-
mganor, and for any subsequent offence, felony. § 4. Any
person convicted of misdemeanor under this act shall be
mprisoned in the common gaol, with or without hard Iabour,
for any term under two years; or in the penitentiary for
any term not less than two nor more than seven years; and
upon conviction for a subsequent offence shall be deemed
guilty of felony, and imprisoned in the penitentiary for any
term not less than two nor more than fourteen years, in the

discretion of the court.—See also title * Currency.”
COMMITMENT.

There is no doubt but that persons apprehended for offences
which are not bailable, and also all persons who neglect to
offer bail for offences which are bailable, must be committed
—2 Haw. 116; and wheresoever a justice is empowered by

~any statute to bind a person over, or to cause him to do a
certain thing, and such person, being in his presence, shall
refuse to be bound, or to do such thing, the justice may
commit him to the gaol, there to remain till he shall comply.
—2 Haw. 116. If a person be brought before a justice,
expressly charged with felony upon oath, the justice cannot



Conmituent. 187
discharge him, but. must bail or commit him—2 H. H. 121;
butif he be charged with suspicion of felony only, yet if there
be no felony at all proved to be committed, or if the fact
charged as felony be in truth no felony in point of law, the
justice may discharge him ; but if a man be killed by another,
though it may be misadventure, or self defence (which is not
properly felony), or in making an assault upon a minister
~ of justice in execution of his office (which is not at all felony),
vet the justice ought not to discharge him, for he must un-
dergo his trial for it, and therefore he must be committed.—
2H H 221. o ‘

See also further on this subject under title “Indictable

Offences.” B ‘ ‘
A married woman may be committed, who is a material
witness upon any charge of felony, if she refuses to find sure-
ties for her appearance at the sessions.—Bennett v. Watson,
3M 4 S. 1.  And so with regard to witnesses generally—
~ if they refuse to be bound over to appear on the prosecution,
they may be committed ; and minors or infants under twenty-
one years of age, as well as married women, are liable to find
sureties. A justice of the peace in England may commita
person to prison in England, for an offence committed in
Ireland, in order that the offender may be sent over and
tried there.—R. v. Kimberley, Str. 848. And so upon the
same principle a justice of the peace in Canada may commit
to.gaol in this province, any person charged with felony -
committed in England, Scotland, or Ireland. o

Where contemptuous and libellous words are spoken of a
justice of the peace in the execution of his office, and in his
presence, it seems that he may commit the party for a con-
tempt.—R. v. Ravel, 2 Salk. 240; Mayhew v. Locke, T
Taunton, 63. ‘ o o ‘

By stat. 5 H. IV., c. 10, all felons shall be committed to
the common gaol, and not elsewhere; but by statute 6 G.,
c. 19, vagrants and other criminals, offenders, and persons
charged with small offences, may, for such offences, or for
want of sureties, be committed either to the common gaol or
house of correction, as the justices may think proper. And
by stat. 10 &11 V., c. 41, § 5, any person charged upon
oath with any criminal offence may be temporarily confined
or detained by the written order of any justice in the
“Lock-up-house,” in any township, town or village, (not
exceeding two days,) until he can be examined and committed
for trial. " See also post title “Lock-up-houses.”

If 2 man commit felony in one county, and be arrested for
the same in another county, he may be committed to gaol in
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that county where he is taken.—Dalt. ¢. 170. And if he
escape and Is taken on fresh suit in an another county, he
may be carried back to the county where he was first taken
—Dalt. c. 170. - Also, by stat. 24 G. IL, c. 55, if a person
is apprehended upon a warrant, endorsed in another county,
for an offence not bailable, or if he shall not there find bail,
he shall he carried back into the first county, and be com-
mitted (or if bailable, bailed) by the justices in such first
county. . ‘ ‘

By 12V. ¢. 10, § 5, art. 21, if in any act a party be
directed to be imprisoned, or committed to prison, such im-
prisonment or committal shall, if no other place be mentioned,
.be to the common gaol of the locality in which the order of
cemmitment shall be made, or if none there, then in or to
the common gaol which shall be nearest to such locality.

 Form of the Commitment.

It must be in writing, either in the name of the king, and
only tested by the person who makes it, or it may be by
such person in his own name, expressing his office or author-
ity, and ‘must be dirccted to the goaler or keeper of the
prison.—2 Haw. 19. It should contain the name and sur-
name of the party committed, if known-—if not known, then
itmay be sufficient to describe the person by his age, stature,
complexion, colour of his hair, and the like—and to add that
he refuscth to tell his name.—H. H. 577. It should set

~forth that the party is charged upon oath.—2 Haw. 120."
It ought to contain the cause—as, for treasom, or felony, or
suspicion thereof—otherwise the prisoner would not only be
entitled to his discharge, under the Zabeas corpus act, butif
no cause be expressed, and the prisoner escape, neither him-
self nor the gaoler would-be punishable for the escape;
whereas if the commitment contained the cause of imprison-
ment, the escape itself will then be an offence of the same
degrec as that for which the party was committed.—2 Inst.
52, 591. The causc also should be stated with sufficient
certainty, in order that the party may know for what he is
committed, and that it may appear to the court or judge,
upon a habeas corpus, whether the cause assigned for the
commitment was u legal one or not; therefore if the com-
mitment be for felony, the warrant ought not to state gener-

- ally for felony, but it should state the special nature of the

felony—as felony for the death of J. 8., or burglaryin
breaking the house of J. S., otherwise the court could not
determine whether the offence amounted to felony or not.—

2 Hale, 122; 2 Inst. 592; 1 Ld. Ray. 213.
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Although the form of a commitment for trial may be de-
fective, yet the committing magistrate may issue a warrant
of detainer, remedying the defect, and this, even after the
issuing of a habeas corpus.—R. v. Gordon, 1 B. & A. 572.
But where the commitment is final and by way of punishment,
it is essentially necessary that the offence (for which the com-
mitment is made) be described with certainty. A commit-

“ment therefore of a person, as an apprentice or servant, for
disobeying his indentures or articles, was held bad for uncer-
tainty.—R. v. Everett, Cald. 26. And if a man be committed
for non-payment of two sums, one of which is not due, the
warrant of commitment is bad for the whole.—Ezp. Addis,
1B. & C. 90. ‘ ‘ o ‘
A commitment in ezecution must allege the party to have
been convicted of the offence, and it is bad if it merely state
that he was charged with it.—R. v. Rkode, 4 T. R.220; R.
v. Cooper, 6 T. R. 509; 12 East. 78, note (a). It must be
distinctly expressed in the warrant whether the commitment
be for a time certain, or only till the payment of a fine, for
the defendant ought to know for what he is in custody, and
how he may regain his liberty ; therefore, if he be committed.
for a fine, 1t ought to be till he pay the fine; if the intent be
to punish him by fine and imprisonment, it ought to order
imprisonment for such a time, and from thence till he pay
his fine. - ‘

By stat. 17 G. IL,, c. 5, § 32, where any offender is com-

‘mitted by any justice out of sessions, to the house of correc-
tion, by virtue of any law in force which does not expressly
limit the time and manner of punishment, the justice shall
commit the offender to be kept to hard labour until the next
general or quarter sessions, or until discharged by due course

- of law ; but two justices {of whom the committing justice must

be one) may discharge the offender before the sessions if they
sce cause; or the sessions may do so, or continue him in
custody not exceeding three months; it must be under seal, and
without this the commitment is unlawful; the gaoler is liable
to false imprisonment, and the wilful escape by the gaoler,

or breach of prison by the felon, makes no felony.—H. H.

383. But this must not be intended of a commitment by the

sessions, or other court of record; for then the record itself,
or the memorial thereof, which may at any time be entered

of record, is a sufficiént warrant, without any warrant under

seal.—1 H. H. 584. It should have also set forth the place
at which it was made.—2 Haw. 119; and it must have a
certain date of the year and day.—2 H. H. 123.
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| Charges of the Commitment.

~ As to the immediate charges of the commitment, and the
conveyance of the offender to the gaol, it is provided by
© stat. 3 Jae. L, ¢. 10, § 1, that every person who shall be com-

‘mitted to gaol by any justice of the peace, for any offence, if
he has means or ability thereto, shall bear his own reasonable

charges of his conveyance to gaol; and the charges of stch

as shall be appointed to guard him thither, and in default of
payment, the same may be levied by distress on his goods

‘and chattels, if he shall have anyin the county; and by
statute 27 Geo. 1L, ¢. 3, if the offender has not sufficient
effects to bear thesc charges, then a magistrate shall, upon
examination on oath, make an order on the treasurer of the
county to pay the same. ‘

Gaoler shall receive the Prisoner.

If the gaoler shall refuse to receive a felon, or take any
thing for receiving him, he shall be punished for the same,
by the justices of gaol delivery.—4 Ed. III. c. 10; Dalt. c.
 170. But if a man be committed for felony, and the gaoler
will not reccive him, the constable must bring him back to
the town where he was taken, and that town shall be charged
with the keeping of him, until the next gaol delivery ; or the -
person that arrested him may, in such case, keep the prisoner
in his own house.—Dalt. ¢. 170. But in other cases, 1t seems
that no one can justify the detention of a prisoner in custody
out of the common gaol. unless there be some particular
reason for so doing; as, if the party be so dangerously sick
*that it would apparently hazard his life to sead him to the

- gaol, or there be evident danger of a rescue, or the like.—

2 Haw. 118. ‘ ‘ : ‘
By statute 3 Hen. VI, c. 3, the sheriff or gaoler shall
certify the commitments to the next gaol delivery.

Commitment—how vt may be Discharged

It seems that a person legally committed for a crime cer-
“tain cannot (unless under the Habeas Corpus Act) be lawfully
discharged by any one but the king, till he be acquitted on
his trial, or have an Zgnoramus found by the grand jury, or
none to prosecute him on a proclamation for that purpose by
the justices of gaol delivery : but if a person be committed
on a bare suspicion, without an indictment, for a supposed
crime, when afterwards it appears that there was none; as,
for the murder of a'person thought to be dead, who after-
wards is found to be alive ; it hath been holden that he may
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be safely dismissed without any further proceeding.—2 Haw.
121. This position, however, will not always hold good ; for
though a person supposed to he murdercd may have recovered
from the injuries he received, yet the offender may still be
indicted for an attempt fo murder, or do the party some
bodily harm, in which cases it would be highly improper that
any gaoler should take upon himself to discharge the prisoner,
without an order from a magistrate. ‘

A commitment after a conviction, for a time certain, is a
commitment in exccution, and doesnot admit of bail.— Anon.
'11; Mod. 45. But, on a commitment to the sessions, under
the Vagrant Act, 17 Geo. II., ¢. 5, § 32, two magistrates (of
whom the committing magistrate was one) might discharge
the prisoner before the sessions.—R. v. Rhodes, 4 T. R. 220.
When the commitment is till payment of a fine certain, it
follows of course, that the party is entitled to be set at
liberty on payment of it.—Dalt. c. 170, § 12.

For the several forms of  Commitments,” See * Indictable
Offences—Summary . Conviction.” ‘ :

COMMON SCHOOLS.

Comanon Sehool Aet : 1850.

By13 & 14 V., c. 48, § 1—former acts T V., c. 29, and
12V, c. 83, are repealed. § 2. Annual school meetings are
to be held in villages, towns, cities and townships throughout
Upper Canada, on the second Wednesday in January, at the
hour of 10 in the forenoon. § 3. One trusteein each school
section is to be elected at each annual school meeting : the
same individual may be re-elected (with his own consent)
during the four next years after going out of office. §4.
Mode of calling the first school meeting in ‘a new section.
§ 3. At the first school section meeting, the majority are to
elect a chairman and appoint a secretary : the chairman to
have a casting vote, but no other vote: at the request of any .
two clectors a poll is to be granted : at such meeting three
trustees are to be elected for such section, who are to retire in
succession as provided. §'6. At the township annual school
section meeting the majority present are to—

1. Elect a chairman and secretary. 2. To receive and
decide upon the report of the trustees under the eighteenth
clause of the twelfth section of this act. 3. To elect one or
more persons as trustees, to fill up vacancies: no teacher in
such section to hold the office of school trustee. 4. To
decide respecting the salary and expenses of the schools.

§ 7. Voters at such meetings on being required shall make

21
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a declaration of their qualification in the form prescribed : an
false declaration is to be a misdemeanor punishable by fine or
 imprisonment, at the discretion of the quarter sessions, or by
a. penalty of not less than 23s., nor more‘th.zm §Os., to be
recovered by the school trustces before any justice pf the
peace within. such scction. § 8. Any trustee refusing to
serve shall forfeit 23s., and after clection and not refusing
to accept, refusing or neglecting duty, shall forfeit £5, to be
recovered .as above: trustees may resign with consent of
colleagues and local superintendent. - § 9. The proper per-
son neglecting to call annual school meeting to forfeit 25s.,
and any two frecholders may, within twenty days after, call
such meeting by giving six days’ notice. * § 10. Trustees of
each school section to be a corporation—not to cease for want

. of trustees, but in such case any two freeholders may, on
giving six days’ notice, call a meeting, which shall elect three
trustees, as prescribed by the 5th section, such trustees
retiring in succession.  § 11." Site of  the school-house to be
fixed by arbitration, in casc of difference.

§ 12. Duties of the Trustees.—1. To appoint a secretary-
treasurer, for certain duties, as: preseribed. 2. A collector
of school rates; his remuneration not to be less than five, nor
more than ten per cent. on collection. 3. To take and keep
possession of all the common school property. 4. To provide
school premiscs and accommodation. 4. To employ teachers
and fix their salaries, and establish both male and female
schools, if they think proper. 6. To give orders to. teachers
for school moneys, but to none but qualified teachers. 7.
To provide for the salarics of teachers and the expenses of
the schools, as desired by o majority of "school electors ata
special meeting, and to employ all lawful means for collect-
ing the same; and to make additional rates, if necessary, to
make up any deficiency. 8. To imake out a rate list and
warrant for collection, payable monthly, quarterly, half-
yearly or ycarly, as they may think expedient. 9. To
apply to the muuicipality of the township, or employ their
own authority for raising and collecting school moneys by
rate according to valuation on the assessor’'s or collector’s
roll.  10. To cxempt indigent persons. 11. To  sue de-
faulters. 12, To cause notices to be posted, and fix the place
of annual school meeting, and to call special meetings for
filling up vacancies. 13. To permit residents in such section,

- between the ages of five and twenty-one, to attend the school,
upon their complying with rules and paying fees. 14. To
visit the school and see that it is conducted according to law.’
15. To provide proper and prohibit improper books for the
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school. 16. To exercise corporate powers for the fulfilment
of any contract. 17. To appoint a librarian and establish a
school library. 18. To ascertain the number of resident
children betwéen the ages of five and twenty-one in their
section, on the 31st day of December, yearly ; and to prepare -
and ‘read their annual school report at the annual section
wecting, including receipts and expenditures, such accounts
to be audited if required. 19. To prepare and transmit
before the 15th January the annual school report to the local
superintendent. o ‘

Contents of Report.

1. Time of keeping school open. 2. Amount of moneys
received, from what sources and how expended. 3. Number
of resident children of school age; attendance of pupils in
. winter and summer. 4. Branches of education taught, text
books used, number of public examinations, lectures and
visits, and other information respecting school premises and
library. ‘ o L ‘

§ 13. Any trustee knowingly signing a false report, or
teacher keeping a false school register, or making a false re-
turn, with the view of obtaining a larger proportion of school
moneys, shall forfeit to the school fund £5, upon conviction
before any justice of the peace, on the oath of any ome
credible witness, to be levied with costs, by distress and sale
of the goods of the offender, under warrant of such justice;
* or said offender shall be liable to be tried and punished for
misdemeanor. § 14. Foreign books not to be used without
the express permission of the council of public instruction:
religious books prohibited, if objected to by parents or
guardians. ‘ ‘ : ‘

C'ommoﬁ. School Teachers and their Duties.

§ 15. School teachers to be qualified by certificate. §16.
Teachers’ Duties : ‘ R

1. To teach diligently all the branches required accord-
ing to engagement, and the provisions of this act. 2. To
keep school registers—to maintain order and discipline—to
keep a visitors’ book, and solicit visitors’ remarks. 3. To
have a public examination at the end of each quarter, giving
due notice thereof to parents and guardians, and the trustees
and school visitors in the neighbourhood. 4. To furnish,
when desired, information respecting the school to local or
chief superintendent. 5. On leaving school to deliver to the
trustees” order the registers and visitors’ books. :
- § 17. The teacher to be paid at the same rate after the
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period of his engagement, until the trustees shall have paid
his whole salary : in case of any difference between the trus-
tees and a teacher, in regard to salary, the same to be settled
by arbitrators, as provided (a). ‘ ‘

Dutices of Township Councils.

§ 18. Their duties to be:. - ‘

1. Tolevy assessments for common school purposes as desired
by trustecs; with power if deemed expedient, to grant to
trustees authority to borrow money for school purposes, and’
cause to he levied asscssment sufhicient to pay principal and
interest in ten years. 2- Tolevy a sufficient sum for the
site, erection and support of a township model school and
library. = Members of the township councils to be trustees of
such model schools ; ‘and common schools may, with consent
of trustees and council, be merged into such model school;
tuition therein to student teachers to be free. 3. To form
new school scctions where none before established. 4. To
unite school sections under certain conditions: any such
alteration not to take effect before the 25th of December
afterwards : all parties concerned to be previously notified of
such intended alteration. Union school sections of parts of
two or more townships may be formed by the reeves and
local superintendents at 2 meeting, appointed by any two of

~such reeves: other parties to be duly notified: each union
school section to he decmed one schor | section, and in respect
to superintendence and taxing for the school house, as be
longing to the township where the school house is situated.
5. Township clerks to furnish the local superintendent with
a copy of the procecedings of such council relative to the
formation or alteration of school scctions.

§ 19, Township council or board of trustees, on the appli-
cation of twelve or more resident heads of families, to estab-
lish scparate schools for Protestants, Roman Catholics (3),
or coloured people: coloured people only allowed to vote for
the clection of trustees of the separate school for their
children ; and petitioners only for & separate Protestant or
Roman. Catholic school to vote at the election of trustees of
such school: school moneys to e apportioned according to
the average attendance of pupils. § 20. All the school sec-
tions in a township may, at the request of a majority: of resi-
dent householders of the several school sections, by a by-law
of the township, he conducted under one system, and.one

(a) The last proviso of this section is repéale‘d by 16 V., ¢. 185, s. 15.
(%) Repealed as to Roman Catholics by 18V, ¢c. 121,5. 1, }
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management, like the schools in cities and towns, and be
managed by one board of trustees—one to be choser in and
for each ward, if township divided into wards, otherwise the
~ whole chosen in and for the whole township, and invested
~ with the same powers, &c., as mentioned in the 24th section’
of this act. ‘

Councils and Trustees in Cities, Towns, Incorporated
Villages, and their Duties.

§ 21. The council, or common council of such city or in-
corporated town shall be invested within its limits, and be
subject to the same obligations, as are the municipal council
of each county ‘and township by the 18th and 27th sections
of this act: provided that the appointment of local superin-
tendents for such city or town be made by the board of trus-
tees for the same. § 22. Two trustees to be elected in each
ward of cities and towns by a majority of the taxable inhabi-
tants—to retire in succession annually, as provided. § 23.

- On the second Wednesday in January each. year one fit per-

©son to be elected trustee in each ward, and to continue in .
office for two years. § 24. The board of school trustees to be

incorporated under the name of The Board of School Trus-

tees of the city (or town) of , 1 the county of

Duties of such board to be: ‘

1. To appoint annually, or oftener, a chairman, secretary,
superintendent of schools, and one or more collectors of
school rates, and to appoint times and places of meetings,
&. 2. To manage and dispose of school property and
school moneys. 3. To provide for school premises, books
and libraries. 4. To determine the sites and number of
schools, teachers to be employed, the terms, and amount of
remuneration and duties, superintendent’s salary and duties,
and to adopt measures for uniting common schools with the
grammar school. 5. To appoint annually or oftener a com-
mittee of not more than three persons, for the charge and over- -
sight of each school. 6. Tolay estimates before the municipal
councils of -the sums required for the teachers’ salaries and
~other school purposes. 7. To levy at. their discretion any
rates upon the parents or guardians of pupils and by
the same means as trustees of common schools may do under
the 12th section of this act. 8. To gives orders for pay-
ment of teachers and other school officers, upon the cham-
berlain or treasurer of such city or town. 9. To call
anuual and special meetings of the taxable inhabitants, as
prescribed in the 12th section of this act. 10. To see that
the pupils are supplied with authorised text books, and to
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appoint a librarian. ~11. To see that the schools are con-
ducted according to law, and to publish an annual report in
one or more papers of their proceedings, and the progress
and state of the schools, receipts and expenditures of school
moneys ; and to transmit report annually, before the 15th
January, to the chief superintendent, as required by the 12th
section of this act. ‘

§ 25. Village municipalities to exercise all such powers as
are conferred by this act upon city corporations: provided,
that on the sccond Wednesday in January, 1851, a meeting
shall be held in each such incorporated village, to be organ-
ized and conducted in the same manner as prescribed by the
23rd scetion of this act, for the election of six fit and
proper persons, resident freeholders or householders, as
school trustces, 'to be divided into three classes, numbered
1, 2, 3—the first class to hold office one year, the second two
years, the third three years—such trustees retiring to be
eligible for ve-clection: provided, secondly, that there be an
annual school meeting in such incorporated village, for the
election of two trustees in the place of those retiring. The
first meeting to be called by the town-reeve, giving six days
notice thereof. § 26. The trustees elected under the pre-
ceding section to succeed to all the powers and liabilities of
the present trustees, and to be incorporated under the title
of “The Board of School Trustees of the incorporated
vellage of , tn the county of  , and to possess all the
powers so conferred by the 24th section of this act upon the
trustees of cities and towns. ‘

Duties of County Municipal Council.

§ 27. The duties of such council shall be : |

1. To raise by assessment upon the several townships such
amount, for the payment of common school teachers sala-
ries s shall be equal to the school money apportioned to the
several townships by the chief superintendent; to be in-
creased ‘at the discretion of such council, for the purposes
stated : assessments to be collected and paid to the county
treasurcr on or before the 14th of December; and in case
of non-payment, the teacher may be paid by order of the
superintendent on-the county treasurer, in anticipation: of
such county school assessment; and the county shall make
provision accordingly. 2. To raise money for the establish-
ment and maintenance of a county common school library.
3. To appoint annually a local superintendent for the whole
county, or for any one or more townships: to fix within
the limits of the 30th section of this act, and provide for super-
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“intendent’s salaries : no such local superintendent to have
the oversight of more than two schools; the county clerk to
notify chief superintendent® of’ the appointment of local
.upmntendem, and county treasurcr, and to furnish copies
of procecdings in council relative to school matters. 4. To
se¢ that suﬂlcxcnt security be given by officers entrusted with
school moneys: that no deductlon be made from the school
fund by the county trcasurer for the rcceipt and payment of
school moneys: to appoint sub-treasurers (if expedient) for
gne or more townships, who shall be subject to the same
ob igations as by this act imposed upon the county treasurer.
.. To appoint auditors of school accounts, who are to report
thercon to the council ; and an abstract of such report to be
‘transmitted annually by the county clerk, on or before the

1st day of March, to the chief aupeuntendent

o ngtztutzon and Dutics of the County Boards of Public
Instruction.

§28. Trustees of the county grammar school and local
superintendents to constitute a county board of public instruc-
tion. 'If more than one grammar school in such county,
then such county to be divided into as many circuits as
grammar schools ; and the trustecs of each county grammar
school and local supermtendcnts of schools in cach circuit
shall be a board of public instruction for such circuit ; not
less than three members to constitute a guorum for examin-
ing and granting certificates to common school teachers ; and
not Jess than ﬁuc to be a quorum for other business. Board
expenses to be provided for by the county council.

§ 29, Duties of the county board of instruction:

1. To mcet not less than four times a year. 2. To
examine and give certificates to common school teachers,
arranging them into three classes, according to their attain-
ments and abilities; to annul certificates : teachers to furnish
satisfactory proof of good moral character, and to be natural
born or naturalised :ub_]ects, and take the oath of allegiance
befure u justice of the peace. 3. To select (if decmed ex-
pedicut) text hooks for the county or circuit schools.. 4. To
promote the establishment of librarics.

Duties of Local Superintendents of Schools.

§ 30. Each entitled to not less than £1 currency per
school under his charge, together with any additional county
allowance ; to be paxd quarterly by the county trea.surer
{31 Loca.l superintendent’s duties to be—
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1. Toapportion the common school fund among the several
sections according to the ratio of attendance, unless otherwise
directed. 2. To give to qualified teachers, and no others,
on the order of the trustees, a cheque on the county trea-
surer, for any money apportioned and due to such section;
such orders not to he paid unless a satisfactory report shall
have been received from such scction for the year ending
December preceding ; nor unless it shall appear that a school
has been kept in such section for at least sz months of the

- year preceding such report; new school sections excepted.
3. To visit common schocls at least once in each quarter, to
examine into the state of the school, and give such advice as
he shall judge proper. 4. To deliver in each school section
a public lecture on practical education once a year, and to
stimulate parents and guardians to improve the schools and

~ sccure sound education. 5. To see that the schools are con-
ducted according to law ; to prevent the use of unauthorised
books. 6. To attend the meetings of the county board: to meet
and confer with the chief superintendent on his official visits.

. 7. To attend arbitrations, and to meet the town reeves, as
provided hy the 12 & 18 § of this act, and to decide upon

“any other questions of ‘difference submitted to him; with an
appeal from his decision to the chief superintendent. 8. To
suspend teacher’s. certificate when necessary until the next
meeting of the county board, who shall dispose of the matter.
9. To act in accordance with regulations and instructions
according to law ; to give any information in his power to
the chicf superintendent respecting school matters; to fur-
nish county auditors when required with the trustees’ orders
as the authority for his cheques for school moneys; to de-
liver copies of his official correspondence and all school
papers in his possession to the order of the council, on retir- -
ing from officc. 10. To prepare and transmit an annual
report to the chief superintendent, stating—1st. The number

- of schools and sections under his jurisdiction. 2nd. The
number of pupils taught therein, and their ages; the whole
number of children residing in cach section over the age of
Jive and uuder sizteen. 3rd. The time cach school has been
kept open ; the branches taught; number of pupils in each
branch, and the books used; the average attendance of
seholars, male and female, summer and winter. 4th. The
amount of moneys received and expended ; annual salaries of
teachers. 5th. The number of his school visits and lectures:
number of school-houses, &c.  6th. The number of qualified
teachers, private schools, libraries, and any othor informs-
tion on educational matters. :
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School Visitors and their Duties.

~ § 32. Clergymen of all denominations, judges, members
of the legislature, magistrates, members of county councils
and aldermen, to be school visitors within their respective
‘localities. ~ § 33. School visitors authorised to visit the
schools, attend examinations, examine into the state and
progress of the schools, and give advice as they may think
proper. A general meeting of visitors may be convened by
any two visitors, to provide for the efficient visitation of
schools, &e. -

Duties of the Chief Superintendent of Schools.

~ § 84. Superintendent to be appointed by the Governor;
his salary the same as now or may be hereafter provided by
law, and to be responsible to and subject to the directions of

* -the Governor-General ; to account for the contingent expenses
.of his office; allowed two clerks, with same salaries as in
Lower Canada. § 35. His daties to be—

1. To apportion legislative grants to the several counties
and localities, according to the ratio of population. 2. To -
certify such apportionment to- the Inspector-General and
county clerks, &. 3. To prepare suitable forms for reports
and proceedings under this act, and transmit the same to the

“proper officers. 4. To print and distribute from time to
time printed copies of this act, with the necessary forms and
regulations, to officers of common schools. 5. To see that
the moneys apportioned be properly applied : to decide on all

~ matters of complaint submitted to him involving expenditure.
6. Toappoint a deputy and special inspectors (without salary.)

7. To superintend the Normal School. 8. To promote the

establishment of libraries, provide plans of school-houses, and
collect and diffuse useful information on the subject of edu-

" cation. 9. To submit to the Council of Public Idstruction,

books, manuseripts, &c., designed as text or library books;
and to prepare and lay before such council general regulations,

&e. 10. To apportion grants for school libraries. 11. To

appoint proper persons to conduct county teachers’ institutes,
and furnish rules and instructions. 12. To be responsible
for moneys paid through him for normal and model schools,
and to give security therefor: and to prepare and transmit
correspondence directed by the Council.  13. To make an
annual report on or before the 1st July to the Goverror, of
the actual state of the normal, model and common schools,
and finances, with suggestions for improvement. '
By 18 V., c. 182, § 3, to account yearly to the legislature.
- 22 o ‘ ‘
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Constitution and Duties of the Council of Public Instructz'qn;

'§ 36. The Governor to appoint not more than nine persons
(the chief superintendent to be one) to be the Council of Pub-
lic Instruction for Upper Canada, to hold office during pleasure.
§ 37. The chicf superintendent to provide a place of meeting,
~ to call the first meeting, and a special meeting at any time.
The expenses of the council to be accounted for as contingent
expenses of the Education Office. The senior clerk in kdu-
cation Office to be recording clerk of the council. §38. Three
members to constitute a quorum, and their duties to be—

1. To appoint a chairman and times of meeting. - 2. To
adopt all needful measures for establishment of the Normal
School, containing one or morc model schools. To make
rules and regulations for the government of such Normal
School ; to select the location, and erect buildings: to deter-
mine the number and compensation of teachers, &c. 4. To
make rules for the government of common schools and school
libraries. 5. To examine and recommend, or disapprove of
text books and library books. To transmit annual account
to the Governor, of the Normal School expenditure.

Miscellaneous Provisions.

§ 39. A sum not exceeding £1500 per annum to be allow- -
ed out of the legislative grant for the contingent expenses of
the Normal School, and a sum not exceeding £1000 per
annum for the attendance of teachers in training. §40.
The money appointed by the chief superintendent, and that
raised by assessment, to constitute the common school fund
of the locality, and shall be duly expended. But no locality

-shall be entitled to a share of the legislative grant, without
raising an equal sum by assessment, clear of expenses ; and
In case of deficiency in such assessment, the public grant to
‘diminish m proportion. § 41. The Governor in council au-

~thorised to appropriate annually out of the public granta
sum not exceeding £3000 for school libraries ; £25 in any
county or riding for a teachers’ institute, and £200 per an-
num for plans and publications for the improvement of school
architecture and practical science. § 42. The moneys ap-
portioned to be payable on or before the 1st July, annually,
to the treasurer of the county, &c. § 43. In case of lossor
embezzlement of school funds, and insufficient security taken,
the person who ought to have exacted such security to be.
held responsible. Any secretary-treasurer, wrongfully with-
holding or refusing to deliver up, or to account for and pay
over, books, papers, chattels or moneys, when directed, shall
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be guilty of a misdemeanor; and upon the application of a
majority of the trustees (supported by affidavit of such wrong-
ful withbolding, or refusal made before a justice of the peace)
to the judge of the county court, such judge shall thereupon
order the parties to appear before him, and on proof of ser-
vice, such judge may, in a summary manner, whether the
defendant do.or do not appear, hear the complaint; and if
well founded, order the defendant to deliver up, account for
and pay over, the books, papers, chattels or moneys afore-
. said, by a certain day to be named by him, with costs to be
taxed by the judge; and in case of defaunlt, then to order
the defendant to be arrested by the sheriff and committed to
the common gaol of the county without bail or main-prize,
until the books, papers, &c., be delivered up or paid over.
§ 44. Chief superintendent authorised, upon the recommen-
dation of the Normal School teachers, to give certificates of
qualification to any teacher of a common school, which shall
be valid throughout Upper Canada.: § 44. Salaries of chief
local ‘superintendents and other persons employed, or ex-
penses incurred in the execution of this act, not to be paid
out of the common school fund, which shall wholly be ex-
pended in teachers’ salaries. §46. Any person wilfully dis-
turbing, interrupting, or disquieting the proceedings of any
school meeting or school, under this act, shall for each
offence forfeit to the school section, for school purposes, a
- sum not exceeding £5, upon conviction before any justice of
- the peace, on the oath of one credible witness other than the
prosecutor; and if not forthwith paid, may be levied with
costs by distress and sale of the offender’s goods, by warrant
of such justice: or such offender may be indicted and punished
for the same as a misdemeanor. ¢ 47. The first election of
trustees to take place as provided for by this section.
By 14, 15 V., c. 3, reciting that it was desirable to
- remove doubts which had arisen in regard to certain pro-
visions of the 19th séction of 13, 14 V., ¢. 48, and that it
was inexpedient to deprive any of the parties concerned of
rights which they had enjoyed under preceding school acts.
Itis enacted that each of the parties applying according to
the provisions of said act shall be entitled to have a separate
~ school in each ward, or in two or more wards united, as said
parties shall judge expedient in each city or town. Such
separate schools to be subject to all the conditions and
obligations, and entitled to all the advantages conferred upon.
separate schools by said 19th sec.

 Supplementary School Act, 1858.
By the Supplementary School Act, 16 V., c. 185, § 1,
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enacted that the board of school trustees in each city, town,
and incorporated village shall, in addition to the powers
with which they are now legally invested, possess and exer-
 cise, as they shall judge expedient, in regard to each such
city, town, and village all the powers with which the trus-
tees of each school section are or may be invested by
law in regard to each school section. The chairman of
each such board of school trustees to be elected by the trus-
tees from their own number. § 2, provides for the election
of school trustees in villages and towns becoming incorpo-
rated. § 3. A certain form of declaration required to be
made by any voter at an election of school trustee whose
right to vote shall be questioned. False declaration to be a
misdemeanor punishable by fine and imprisonment as pro-
vided by § T of the act of 1850. §4. Persons sending
their children to separate schools, or subscribing thereto an
amount equal to what they would otherwise have to pay for
common schools, to be exempt from payment of common
school rates. Separate schools to share in the legislative
grant only (and not in any school money raised by assess-
ment) ‘according to the average attendance of pupils at-
tending common schools. A certificate of qualification
signed by the majority of the trustees of such separate
school, to be sufficient for any teacher of such school. The
exemption from school taxes to be limited to the period of
sending children to or subscribing for such separate school:
nor shall it extend to school rates or taxes imposed to pay
for school houses. Trustees of such separate schools to
make half-yearly returns on the 30th of June and the Slst
of Deceraber, to the local superintendent, of the names of
all persons of the religious persuasion of snch separate
school, who shall have sent children to it or subscribed
during the six months previous, with the names of the .
- children sent, and amounts subscribed, with the average
attendance of pupils. Superintendent to make a return
accordingly to the clerk of the municipality, and the parties
S0 exempt not to be included in the collector’s roll for school
rates. The provisions of the 13th § of the act of 1850 to
apply to trustees of separate schools. Trustees of separate
schools to be a corporation with power to impose, levy, and col-
lect school rates or subscriptions upon persons sendin gchildren
thereto.  No person belonging to the religious persuasions
of such separate school, and sending a child or children
thereto, or subscrihing for the support thereof, shall be
allowed to vote at the election of common school trustees.
§ 5. Trustees of each school section to transmit half-yearly
- returns (cn or before the 30th of June and 31st December)
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to the local superintendent of the average attendance of
pupils. Any school section neglecting to make such return,
not entitled to the apportionment of the school fund. §6.
. Trustees of each school section authorised to assess and
collect school rates for school sites and school houses. Pro-
vided that they shall take no steps for procuring a school
site, or changing one established, without calling a special
meeting of the freeholders and householders of their section
to consider the matter; and if the majority present differ
from a majority of the trustees as to the site of a school
house, the question shall be disposed of in the manner pre-
seribed by the 11th § of the act of 1850. §7. School
wrustees to see that each school is provided with a register
and visitors” book. - § 8. Trustees authorised to unite their
school with any public grammar school within the section.
§ 9. Trustees to be personally responsible for the amount of
any school moneys which shall be forfeited and lost to such
- school during their continuance in office in consequence of
their neglect of duty, which shall be collected and applied
as provided by the 9th § of the act of 1850 for the collection
of fines. § 10. Trustees of each school section to incur a -
~forfeiture of £1 5s. for every week they shall neglect after
the 31st of January yearly to forward their school report to -
their local superintendent. § 11. Agreements between
trustees and teachers made between the 1st of October and
the second Wednesday in January, not to be valid unless
signed by two trustees of such school section whose period
of office shall extend to one year beyond the second Wednes-
day of January after the signing of such agreement. §12.
Any person residing in one school section and sending his
children to a neighbouring school section to be liable for the
school rates of the section in which he resides. But this
cliuse not to apply to separate schools. § 13. School ex-
penses, how provided for. § 14. Local superintendent to
continue in office until the 1st of April of the year following
Lis appointment.  No local superintendent to be a teacher
or trustee during his office. Nor required to make more
than two official visits to each section under his charge.
Local superintendents authorised to determine the sum
payable from the school apportionment and assessment
of cach township in support of schools of union school sections,
and how to be paid. Andin case of disagreement the warden
of the county to decide. Each local superintendent to have
the power to appoint the time and place of a special school
section meeting, at any time, and for any lawful purpose. To
have the power also within twenty days after the election of
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common school trustees to receive and investigate any com-
plaint respecting such election; also empowered on due ex-
amination to give any candidate a certificate of qualification as
teacher within the limits of his charge, until the next ensuing
meeting of the county board of public instruction of which -
such superintendent is a member: but no such certificate
shall be given a second time, or shall be valid if so given.
In the event of a local superintendent’s resignation, the
warden of the countyis authorised to appoint a successor
until the next meeting of the council. § 15. Repeals the
last proviso-of § 17 of the act of 1850, and enacts that the
arbitrators shall have power to administer oaths to, and sum-
~ mon witnesses, and enforce the collections of sums awarded
by them. § 16. Provision for the assessment of lands situate
within the limits of two or more school sections. § 17. Only
one school rate to be levied in-one year, except for the pur-
chase of a school site, or the erection of a school house. Nor
shall the 9th clause of § 12 of the act of 1850, be enforced
‘unless the trus:e: ~7 such school section make application to
the council, at or before its meeting in August of such year.
The township council anthorised to form such part of any
union school section as is situated within the limits of its
Jurisdiction, into a distinct school section, or attach it to.
‘others. § 18.. The chicf superintendent authorised to appor-
tion school moneys according to the time schools have been
kept open.. §19. “If any person shall wilfully disturb,
interrupt, or disquiet any common or other public school by
rude or indecent behaviour, or by making a noise within the
place where such schocl is kept or held, or so near thereto
as to disturb the order or exercise of such school, such person
shall, on conviction thereof, before any justice of the peace,
on the oath of one or more credible witnesses, forfeit and pay
“such a sum of money not exceeding £5, together with the
costs of and attending the conviction, as the said justice shall
think fit. Such conviction, and all other convictions before
a justice of the peace under this act, or the act of 1850, and
the costs thercof to be levied and collected from the offender,
who in default of payment, may be imprisoned for any time
not exceeding thirty days, unless such fine and costs, and the
reasonable expenses of endeavouring to collect the same, shall
be sooncr paid.” ‘

§ 20. Certain certificates heretofore granted of qualifica-
tion to teach, given by county or circuit boards confirmed.
§ 21. Trustees of school sections may be made collectors.
§ 22. Provision for the collection of arrears of school rates.
§ 23. Additional legislative school grants to be expended as
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follows :—1. A sum not less than £4000 for the support of
common schools, as provided in section 35 of the act of 1850,
provided that not more than £500 be expended in new and
poor townships. 2. A sum not exceeding £1000 per annum
in further support of thé normal and model school, and in
supplying a copy of the Journal of Education to each school
corporation, and each local superintendent, provided that not
more than £450 be expended in the circulation of such
journal, and ‘the balance shall be expended as provided in
- section 38 of the school act of 1850, 8. A sum not exceed-
ing £500 per annum may be expended by the chief super-
intendent in the purchase of hooks, &c., suitable for a
Canadian library and museum to be kept in the normal school
buildings. 4. A sum not exceeding £500 per annum shall
be applied towards the support of superannuated or worn out
common school teachers under the regulation of the council
of public instruction, approved by the Governor in council,
provided, that no teacher be entitled to share who shall not
contribute to the fund at least £1 per annum, while teaching
school, and furnish satisfactory proof of inability from age
or loss of health to pursue the profession.” No allowance to
exceed £1 10s. for each year such teacher shall have taught.
§ 24. The chief superintendent authorised to appeal from
decisions of the division courts in school matters to the
“superior courts of common law. § 25. Clerk of each muni-
cipality to prepare a map thereof in duplicate, shewing school
sections, &c., one copy to be furnished to the county clerk
for the use of the county council, the other to be retained in
the township clerk’s office for the use of the township muni--
cipality. - o ‘
Separate Schools for Roman Catholics.

By 18 V., ¢c. 181, § 1, § 19 of the act of 1850, so far as
regards Roman Catholics, 1s repealed. § 2. Any number of
persons not less then five, heads of families, being freeholders
or householders within any school section, and being Roman
Catholics, may convene a public meeting. § 2. At which
mceting the majority present (not less than ten) and being
Roman Catholics, may elect three trustees. § 3. A
notice to the reeve, or chairman of the board of common
school trustees may be given by Roman Catholic resident
freeholders or householders of the section favourable to
the establishment of such separate school, whether pre-
sent at the meeting or not, declaring their desire for
such school, and designating trustees. § 5. Such notice
to be delivered by one of the trustees so elected. §6.
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From the receipt of such notice, the trustees therein
named to be a “body corporate.” § 7. Union of several
single separate schools provided for. § 8. Trustees under
this act empowered to impose and levy school rates for the
support of such schools, and to possess the same powers ag
trustees of other separate® schools. - § 9. Trustees to remain
in office until the second Wednesday in January following,
on which day annual meetings to be held for the election of
trustees. § 10, Children from other sections, being Roman
Catholics, may be admitted. ~ § 11. Trustees may grant
certificates to teachers, and dispose of school funds. = § 12.
Any Roman Catholic supporting a separate school, and giv-
ing notice to the clerk of the municipality, on or before the
first day of February, shall be exempt from other school
rates or school libraries. ~ Auny person fraudulently giving
such notice, or making any false statement, to incur a pen-
alty of £10, recoverable with costs before any justice of the-
peace at the suit of the municipality. . § 18. Separate schools
established under this act to share in the common. school
fund in proportion to the number of children attending:
provided that the average attendance shall not be Jess than
Jifteen. Such separate schools not to be entitled to share in -
Local rates for common schools. And in case such separate
- school shall not be open the whole year, the apportionment
of money to be accordingly. § 14. Trustees required to
transmit to the chief superintendent half-yearly returns, on
or before the 80th June and 81st December, of the names
of children in attendance, and the time the school kas been
~ kept open; and the chief superintendent shall apportion
the legislative grant accordingly. § 15. The election of
trustees to be void if school not established within two
months after election. § 16. Supporters of such schools
not to vote at the election of other common school trustees.
By 18V, ¢. 78, § 18, the superintendents of common
schools are required to make an annnual report to the Board
of Audit, on or before the 80th January. ~§ 15. Under the
penalty of £25. ‘ ‘
By 18 V., c. 132, § 2, the county judge may try contested
elections of school trustees. ‘

COMMON SCOLD.

A common scold, communis rizatriz, (for our law-Latin,
says Blackstone, confines it to the feminine gender,) is a
troublesome, angry woman, who by her brawling and wrang-
ling amongst her neighbours, breaks the public peace;
Increases discord and becomes a public nuisance to the neigh-
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“bourhood : she is, therefore, liable to be indicted as a public
- nuisance, and; on conviction, to undergo the punishment of
the tre-bucket, or ducking-stopl.-—4: Bl. Com. 168. .

COMPOUNDING FELONY.

Is a misdemeanor at common law called Z'Aeftbote—which
is, where the party robbed not only knows the felon, but also
takes his goods again, or other amends, upon agreement not

“to prosecute. This is frequently called compounding of
felony, and formerly was heid to make a man an accessory,
. bhut is now punished only with fine and imprisonment.—4
Bl Com. p. 133,16 Ed.; 1 Haw.c. 59,§5. .

By4&5V.,c 25,§ 50, every person who shall corruptly
take any money or reward, directly or indirectly, under pre-
tence of helping any person to any stolen property whatsoever,
shall (unless he cause the offender to be apprehended and
brought to trial for the same) be guilty of felony, and, upon

~conviction, be liable, at the discretion of the court, to. be
imprisoned at hard labour in the provincial penitentiary for
not less than seven years, or to be imprisoned in any other

lace of confinement for any term not exceeding two years.

§ 51. If'any person shall publicly advertise a reward for the
return of any property stolen or lost, and shall in such adver-
tisement use any words, purporting that no question will be -
asked ; or shall make use of any words, in any public adver- -
tisement, purporting that a reward will be given or paid for
any property stolen or lost, without seizing or making any
inquiry after the person producing the same, or shall promise
or offer, in any such public adverticement, to return to an
pawnbroker or other person, who may have bought or ad-
vanced money by way of loan upon any property stolen or
lost the money so paid or advanced, or any other sum of money
or reward for the return of such property; or if any person
shall print or publish any such advertisement, in any of the
cases, every such person shall forfeit the sum of £20 for
every offence, to any person who will sue for the same by
action of debt, to be recovered with full costs of suit.

Indictment for Compounding a Felony.—(Archbold.)
County of ,} The jurors for our lady the Queen, upon

to wit. their oath present, that heretofore, to wit, on
the day of inthe  year of the reign of our sovereign
lady Victoria, at the township of in the county of ,

one A. wife of J. N. feloniously stole, took, and carried away,
one silver spoon of the value of twenty shillings, of the goods
and chattels of one J. 8., against the peace of our lady the
Queen, her crown and dignity. And that the said J. 8, late

23
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of the township aforesaid, in.the county aforesaid, labourer,
well knowing the said felony to have been by the said A. so as

aforesaid done and committed ; but contriving and intending
unlawfully and unjustly to prevent the due course of law and

justice in that bebalf, and to cause and procure the said A. for

the felony aforesaid, to escape with impunity; afterwards, to.
wit, on the day and year aforesaid, unlawfully, and for wicked

gain’s sake, did compound the said felony with the said J. N.’
the husband of the said A., and then and there did exact, take,

receive and have of the said J. N. the sum of twenty-six shil-

lings, for and as a reward for compounding the said felony, and

desisting from all further prosecution against the said A. for
the felony aforesaid ; and that the said J. S., on the day and

year aforesaid, at the township aloresaid, in the county afore-
said, did therefore desist, and from that time hath desisted from

all further prosecution of the said A. for the felony aforesaid to

the great hindrance of justice, in contempt of our lady the

Queen, her crown and dignity.

 COMPOUNDING OTHER OFFENCES.

The compounding of informations on penal statutes, is a
misdemeanor against public justice, by contributing to make
the laws odious to the people.—4 Bl. Com. 136. Therefore,
in order to discourage malicious informers, and to provide
that offences, when once discovered, shall be duly prosecuted,
it is enacted by the statute 18 Eliz., c. 5, § 4, that if any in-
former, by colour or pretence of process, or-without process,
upon colour or pretence of any manner of offence against any

- penal law, make any composition, to take any money or con-
sent to the court, he shall stand two hours in the pillory ; be"
for ever disabled to sue on any popular or penal statute, and
shall forfeit £10. Thissevere statute extends even to penal
actions, where the whole penalty is given to the prosecutor.—
BlL.-Com. 186, note (a.) But 1t does not apply to penalties
which are only recoverable by information before justices;
and .an indictment for making a composition in such a case,’
was holden bad in arrest of judgment.—Rez v. Crisp and
others, 1 B. 4 A. 282. :

It has been decided that a party isliable to the punishment
prescribed by the 18 Eliz., ¢. 5, for taking the penalty
imposed by a penal statute, though there was no action or
proceeding for the penalty.—Rex v. Gotley, East. T., 1805,
Russ. & Ry. 84. ‘

CONCEALING BIRTH.

By 4 &5 V, c. 27, § .14, if any woman shall be‘deﬁiéi;ea.
of a child,.and shall, by secret burying or otherwise disposing:
of the dead body of the said child, endeavour to conceal the
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birth thereof, every such offender snall be m“Ity of a mz?de-
meanor, and being convicted thereof, shall be liable to be
imprisoned for any term not exceedmcr two years; and it
shall not be necessary to prove whether the child died before
or at its birth: provided always, that if any woman tried
for the murder of her child, shall be acquitted thereof| it
shall be lawful for the jury by whose verdict she shall be ac-
quitted, to find, in case it shall so appear in evidence, that she
was delivered of a child, and that she did, by secret burying
or otherwise disposing of the dead body of such child, en- -
deavour to conceal the birth thereof ; ‘and thereupon the court
may pass such sentence as if she had been convxcted upon
an indictment for the concealment of the birth. '

See also post title ¢ Punishment,” § :36
CONFESSION.

Ifa party, on examination before a justice, confess a crime,
it may be given in evidence against him, but not against
others—2 Haw. c. 46, § 8; and it is sufficient, though there
is no other proof of his ha.vmg committed the offence, or of
the offence having been committed, if such confession was in
consequence of a charge against him—Rez v. Eldridge, Russ.
and Ry. c. c. R. 440 ; but it must be voluntary, and not have
been obtained by a,nyfpromise, favour, menace or terror.
The admissibility of a confession must depend upon circum-
stances—Phil. £v. 104 ; and the identity of the examination
must be proved before it can be read in evidence—Sum
263 ; it must be in writing, and not orally, and must be taken
altogether and not by parcels.—2 Haw. c. 46, § 5; Leach,
286 : and such examination should not be on oath ——Bull .
P. 242. Persons confessing themselves, and on that con-
fession adjudged guilty of felony, cannot be admitted to bail
—as the only reason for admitting to bail in felony, is where
the crime is doubtful.—2 Haw. ¢. 15. § 40. The confession
must be in the very words used by the party, and not in the
language of another, from recollection.—Rez v. Sezton; 1
Burn, 692. Prisoner may be convicted on.the uncsrrobo-
rated evidence of his own confession.—ZLeack, 287.

See also Indwtable Oﬁences ”

CONFINEMENT —-—SOLITA.RY

May be ordered by the court, in addition to other punisa-
ment in certain cases by stats. *3W. IV, e 3 §24 4 &5
‘Vc24§28 4&5V c25§4 '



180 - Conspivacy.

CONSPIRACY.

Is & combination of fwo or more persons to injure a third
person—1 Haw. ¢. 72, § 2; or to injure or prejudice the
community—8 Mod. 11, 320; 3 M. 4 S.67T; thus, where
the defendants were charged with conspiracy in causing a
man to be convicted and executed for robbery, which they
knew he was innocent of, with intent to obtain the reward
~ then given by act of parliament—ZR. v. Macdaniel, 1 Leach,
45; Fost. 130 : so, where the defendants were indicted for
conspiring to accuse another of taking hair out of a bag,
without alleging that it was done feloniously, ZLord Mans-
field held, that the gist of the offence was the unlawfully
conspiring te do an injury to another by a false charge ; and
that whether the conspiracy be to charge a man with crimi-
nal acts, or such only as affect his reputation, it is sufficient
—R. v. Rispal. 1 Bl. Rep. 368; 8 Burr, 1320 : so, where
the prosecution is for the sole purpose of extorting money—
R. v. Hollingbury, 4 B. 4 C. 329: so also, a conspiracy to
prevent a prosecution for a felony, is as much an offence as
a conspiracy to institute a false prosecution—14 Ves. 65;
and a conspiracy of two magistrates to prevent the course of
- justice, on an indictment for not repairing a highway, by

signing a false certificate of the highway being in repair, in
order to prevent the court from imposing a fine on the de-
fendants, has been also held to be ap indictable offence.—
R. v. Mawley, 6 T. B. 619. Among various other subjects
of conspiracy may be mentioned a conspiracy to obtain, by
procuring in return, the appointment to a public office—Z&.
- v. Pollman, 2 Camp.;229 ; of several defendants to injurea -
man in his trade—R. v. Eecles, 1 Leack, 274 ; to sell un-
wholesome wine or provisions—R. v. Macarty, and Forden-
bourgh, 2 Ld. R. 1179 ; journeymen combining not to work
unless for certain wages—R. v. Journeyman Tailors of

Cambridge, 8 Mod. 10; tosuppress a will—Breerton’s case,

Noy, 102 ; or to cause an illiterate person to execute a deed
to his prejudice, by reading it over falsely to him.—R. v.
Skirret, 1 .8%d. 312, 431, ‘

If all the defendants whe are indicted for a conspiracy be
acquitted but one, the acquittal of the rest is the acquittal of
that one also, as there must be two concerned in the conspi-
racy—Cro. Cir. Com. 159; 2 Ld. Ray. 1167; 2 Burr.
993: but an indictment against one person and others un-
known, is maintainable.—3 CAit. c. 4, 1141. ‘

By4 &5V, c. 27,§ 25, in case of any assault committed
in pursuance of any conspiracy to raise the rate of wages,



Congtable, 181

the court may sentence the offender to be imprisoned for
any term not exceeding two years, and may also (if it shall
so think fit) fine the offender and require him to find sureties
for keeping the peace. ‘
The offence of conspiracy may be tried by justices of the
peace in their quarter sessions—R. v. Rispal, 3 Burr, 1320 ;
and the act of one party, in pursuance of the common object,
is evidence in law against all the parties.—Ph. on Ev. T6.
* If one only of two persons indicted appear, he may be tried
in the absence of the other defendant—R. v. Kinnerley, 1
Str. 193.  The punishment for a conspiracy is by pillory (a),
fine and imprisonment, and sureties for the good behaviour.
- —2 Burr.1027. :
: See also post title « Workmen.”

Indictment for Conspiracy. (Chitty.)
County of »  The jurors for our lady the Queen, upon
to wit, E their oath present, that A. B, late of )
in the county of =, yeoman, C. D., late of , in the said
county, yeoman, and E. F., late of ,in the same county,
labourer, being persons of evil minds and dispositions, on the
day of , in the year of the reign of our sove-
reign lady Victoria, with force and arms, at the township
aforesaid, in the county aforesaid, unlawfully and wickedl
(or, 1f the conspiracy be malicious, say *falsely and maliciously’)
did conspire, combine, confederate and agree together, to (here
staie the object of the conspiracy) and the jurors aforesaid, upon
their oath aforesaid, do further present, that the said A. B.,
&c., in pursuance of, and according to the said conspiracy,
- combination, confederacy and agreement, between them, the
said A. B., &c. as aforesaid had, did, on, &c.,at, &c. (the place
where the overt act took place) (here set out the overt acts of conspi-
racy) to the great damage of, &c. (the party immediately injured)
to the evil example of all others, and against the peace of our
said lady the Queen, her crown and dignity (add a second
count, stopping at the statement of the conspiracy, omitting the overt
acts, and.concluding as above.)

CONSTABLE.

Who are liable to Serve the Office.

No person can be appointed a constable who i3 not an
inhabitant of the place where he i3 to serve—1 Burn. 703 ;
R.v. Adbard, 4 B. § C. 772: and if a very poor and ignor-
ant person be chosen, he may by law be discharged, and an
abler person appointed in his room.—1bid. ; Dalt. c. 28.

Barristers at law, attorneys, and other officers of the Court

(a) Pilloryis now abolished by the 4 & 5 V., ¢. 24, 3 31.
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of King’s Bench, are exempt from serving the office—2
Keb. 508; Cro. Ozr 389; 2 Haw. c. 10, § 30: and by the
ancient custom of the realm surgeons have been allowed the
like privilege..

An officer in the King's servzce, or a gentleman of quality,
may perhaps be relieved from scrving such office, upon ap-
plication to the Court of King’s Bench, provided there are
other persons sufficient tfo execute the office.—2 an e
10, § 41.

" Tt hath been holden that the King may exempt any per-

son, if the exemption be not extended so far as to, prevent

the ezistence of the office in any place. —Rex. v. Clark, 1

T R.682. By 10& 11 W.IIL, ¢. 23, § 2, 3, ihe prosecu-

tor of a felon to conviction is dlschar«ed from ha,b1hty to

sorve as constable. A foreigner, thouOh naturalized, is not

. lable to serve.~-Rex. v. De. Mierre, Burr, 278. No man

that keeps @ pubdlic house ought to be made a constable, if

there are other persons in the parish proper to serve. —Per
Holt, C. J. 6 Mod. 42. .

How Appointed, and how Punishable Jor refusal to serve.

~ *By 83. G. IIL ¢. 2, § 10 it is enacted, ‘that it shall be
Tawful for Justices of the peace, within the respective limits of
‘their commissions, at their general gquarter sessions in April,
(but now March, under the 20 V., c. 58, § 16,) () or the
greater part of thcm, to nominate and appomt, yearly, a

‘sufficient, discreet and proper person, to serve the office
of high constable, in each and every district; and also to
nominate and appoint such a sufficient number of persons as
in their discretion will be necessary to serve the office of
_constable, in each and every township, reputed township or
place; and the said constable and . constables, before they
enter into their office, shall severally take the following

oath (8) :
You shall well and truly serve our sovereign lord the ng,
in the office of , for the of , for the year'én-

suing, according to the best of your skill and knowledge. 8o
help you God.

And after such service, such persons shall be exempt from
any of the offices mentioned in this act, for three years.

By 13 & 14 Car. IL, c. 12, § 15, if a constable die, or
go out of the parish, any two Justlces may make and swear

(@) By the same statute 20 V., c. 58, the Quarter Sessions sre to be held
on the second Tuesday in March, g une, September, and December.

(b) The whole of the *33 G. III c 2, excepting the 10th clause has
been repealed by the *5 W. IV., c. T
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a new one till the next quarter sessions, which shall either
approve or appoint another. ‘ o .

If a constable being duly appointed, refuse to take the
oath, he may be indicted at the assizes or sessions, when, if
found guilty, he may be fined, and in default of payment,
Le may be committed—ZRexz. v. Lane, 2 Str. 920 ; but if he
has once been allowed to appoint a deputy, who is approved
of, he is altogether discharged—3 Esp. Rep.; but such
deputy must be duly sworn.— Wood’s Inst. 61, ¢. 7.

Powers and Duties of the Office. |

The high constable has the superintendence and direction of
all petty constables within his district, and heis, in amanner,
responsible for their conduct, since he is bound to notice and
present their defaults, for the neglect of which duty he ig"in
fact presentable himself. o .

Every high and petty constable is, by the common law, a
conservator of the peace—2 Haw., ¢. 8, § 6 ; therefore, he
is authorised, without any warrant, to arrest all traitors,
felons, and suspicious persons, and all those whom he shall
see upon the point of committing treason or felony, or doing
any act which would manifestly endanger life.—2 Haw., c.
12, § 19; 1 Bae. Ab. 441. In case of any breach of the
peace commicted, or one about to be committed, in the pre-
sence of a constable—as where violent attempts are used by
any person to beat or hurt anothér—the constable may arrest
the party and carry him before a magistrate, or detain him
il he can conveniently do so—Dalt. ¢. 1, 116,§ 3. A: con-
stable has no right to execute a warrant out of the jurisdic-
tion of the justice who grants it—Milton v. Green 5. East.
223—anless backed by & magistrate of the district in which
the offender is found.—24 G. IL. ¢. 65. It is said, how-
ever, that a constable is not obliged to execute a warrant
out of his district.—— — v. Norman, 1 Ld. R. 736.
A constable cannot imprison a person arrested by him for
any longer time than he can convenieéntly bring him béfore
a magistrate.—Sav. 98 ; H. 92; 4 Com. Dig. Leet, (M. 9).
A constable (after giving notice that he is one) may break
.open the doors of a house to arrest afelon, if he bé concealed
therein, and peaceable entrance is denied—2 H. P. C. 90,
82; and if the felon resists or flies, it is mot murder if
the constable kill him (¢). He may commit affrayers
to the stocks on his own view—but not if absent—-

hl(a) QuzRE.—Whether it must not bea case of exireme nécessity &
this. : ‘ o
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Dalt. ¢. 1, Cro. Eliz. 875, 876; he may imprison to
prevent a felony—Moore, 284; and if one be menaced,
he may compel the menacer to find surety, or commit
him to prison till he does—4 Imst. 265, (ro. Eliz. 375-
6 ; he may break open a house, when entrance is denied, to
abate an affray, or to suppress disorderly drinking, or noise, -
at an unreasonable hour of the night—Hale, P. C. 95; he
may imprison one who insults or assaults himself, or opposes
him, though verbally, in the execution of his office, and ma
beat another in his own defence—Cromp. J. P. 131; if 3
warrant be directed generally, ¢“to bring before me, or some
other justice,” he may carry the prisoner before what jus-
tice he chooses, in the district—but not if specially directed
—5 Rep. 596 ; he has no right to handcuff a prisoner ex-
cept he has attempted to escape, or that it is necessary in
order to prevent an escape—3 Ma. Ca. 299; he should
seize the goods of felons who fiy the country, for the King’s
use—Cromp. J. P. 201; he is to aid and assist in the ap-
praisement and sale of goods distrained for rent, and may
swear the appraisers—2 W. & M. sess. 1, ¢. 5; he is also to
aid landlords in seizing, as a distress for rent, goods fraudu-
lently removed to avoid such distress, and they may break
open a house wherein they are deposited—(oath being first
‘made before a justice, of reasonable suspicion of their being
there).—11 G. IL, ¢. 19. Constables may seize a stranger
guilty of profane cursing and swearing, and carry him be-
fore a justice ; but if known, he must lay an information.—
19 G. IL, ¢ 21, §3. When on a warrant indorsed he
apprehends an offender, he is to carry him before the justice
who indorsed it; andif the offender find bail, he 1is to receive
the recognizances, examination, &c., and deliver them to the
clerk of assize, or clerk of the peace of the district where
such offender is required to appear; aod if the offender is
not bailed, he is to carry him before a justice of the county
where the offence was committed.—24 G. IL., ¢. 55. A
constable making a distress under a justice’s warrant, shall,
on demand, shew the same to the party, and permit a copy
to be taken.—27 G. IL, c. 20. But if a constable be duly
sworn, and commonly known to be an officer, and act within
his own precinct, he need not show the party his warrant, -
though he should demand it; but he ought to acquaint the
party with the substance of it.—2 Haw. ¢. 13; 1 East. P.
C. 819. He is not discharged from his office until his suc-
“cessor is sworn.—12 Mod. 256. ‘ ‘
As the office of a constable is wholly ministerial, he may

appoint a deputy to execute a warrant directed to him, when,
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by reason of sickness, absence, or otherwise, he cannot do it
himself.—2 Haw. ¢. 10, § 86. And such a deputy may be
appointed by parol, and need not be sworn.—Medhurst v.
Wate, 8 Burr. 1259. But unless the deputy is duly allow-
ed and sworn, the constable is’answerable for him in case of |
any misconduct— Wood's Inst. b. 1 ¢. T ;—though, if duly

sworn, the liability of the principal is at an end.— Under-
hill v. Writts, 8 Esp. 56.

.anemﬁ,ity and Protection.

An action against a constable for any act done in the exe-
cution of his office must be brought in the district where the
offence was committed, to which action he may plead the
general issue, and give the special matter in evidence; and .
if he recover he shall have double costs—21 Jae. L., ¢. 12.
This extends also to his deputy.—Cromp. J. P. 201. And
every man aiding a constable in the execution of his office,

“has by law the same: protection as the constable.—2 Hale,
P.C.97. A justice’s warrant is a good- justification of a
constable, in any matter within the jurisdiction of such jus-
tice, but not otherwise.—S¢r. T11. ‘ ‘

By stat. 24 G. IL, c. 44, the constable is not answerable
for the execution of a warrant, in case the magistrate who
made it has no jurisdiction, if he complies with the requisi-
tions of that statute ; and by § 6, no action shall be brought
againsé him or any person acting by his order and in his
aid, for any thing done in obedience to a warrant under the

~ hand or seal of a justice, until demand in writing hath been
made, or left at his usual place of abode, of the perusal and
copy of the warrant, and the same hath been refused or neg-
lected for siz days after such demand; and if, after com-
pliance therewith, any action shall be brought without mak-
ing the justice a defendant, the jury shall, on production of
the warrant, give their verdict for the defendant, notwith-
standing any defect of jurisdiction in the justice. If the
action be brought jointly against the justice and constable,
the jury shall, on proof of the warrant, find for the consta-
ble, notwithstanding such defect of jurisdietion. By § 8, no
action shall be brought against any constable acting in the
execution of his office, unless commenced within six calendar
months after the act committed.

If a constable acting under a distress: warrant, seize the
goods of A., mistaking them for the goods of B., he is enti- -
tled to the protection of the statute.—Carton v. Williams, 3
B. 4. 330. A constable who arrests a person given him in
charge, is not liable to an dction for false imprisonment,
though the charge be ill founded, unless he make himself &

24 ‘ ‘
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arty in oppressing the person so arrested, knowing the
Eharée to be false.:— W hite v. Taylor, 4 Esp.’SO. 3

Of his Punishment.

He may be fined or imprisoned, or both, for refusing to serve
the office when appointed.—Areh. C. P. 884. He is indiet-
able for neglecting his duty, either at common law or by
* gtatute.—1 Salk. 381. And may be fined for not endeavour-
ing to pacify an affray in his presence.—Cromp. J. P. 130.
If he will not return his warrant, or what he has done under
it (for he ought to keep the warrant for his own justification)
the sessions may fine him.—6 Mod. 83. He 15 guilty of
felony if he lets a felon out of the stocks.—Hale, P. C. 696.
He may be removed for just cause by the authority which
appointed him.—Bulst. 174.

Spectal Constables.

By stat. 10 & 11 V., c. 12, it is enacted, that where it
shall be made to appear to any two or more justices of the
peace, upon the oath of any credible witness, that any tumult,
riot, or felony has taken place, or is continuing, or may be

- reasonably apprehended, within the jurisdiction of such
justices, and such justices shall be of opinion that the ordinary
officers of the peace are not sufficient for the preservation of
the peace and for the protection of the inhabitants and pro-
perty, such justices may, by precept or writing under their
bands, nominate and appoint so many as they shall think fit
of the householders or other persons (not exempt {rom serving
the office of constable) residing in the parish, township, or
place, or in the neighbourhood thereof, to act as special con-
gtables for such time and in such manner as to the said
justices shall seem fit, for the preservation of the peace and
protection of property; and such justices, or any one of them
or any other justice acting for the same limit, may administer
to any person so appointed the following oath :— -

I, A.B., doswear that I will well and truly serve our sovereign
lady the Queen, in the office of special constable, for the
of without favour or aflection, malice or ill will; and that T
will, to the best of my power, cause the peace to be kept and
preserved, and will prevent all offences against the persons and
properties of her Majesty’s subjects, and that while I continue
10 hold the said office I will, to the best of my skill and know-
ledge, discharge all the duties thereof faithfully according to
law. 8o help me God.

Notice of such appointment to be transmitted by such
justices to the secretary of the province. §2. Such justices,
or any two of them, or the justices for the limit, or the major
part of such last mentioned justices, at a special session may,
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from time to time, make orders and regulations for rendering
such special constables more efficient, and shall have power
to remove any of them. § 3. Every such special constable
shall have, throughout the entire jurisdiction of the ap-
pointing justices, all such powers, &c., as any constable duly
appointed by law. § 4. Under special circumstances, any .
two or more justices may authorise such special constableses

to act in an adjoining distriect. § 5. Any special constable

so appointed refusing to be sworn when required by any two

justices of the limit, may be convicted thereof before such

justices, and shall forfeit and pay such sum, not exceeding

£5, as to said justices shall seem meet; and if any special

constable shall neglect or refuse to appear when summoned

for the purpose of taking the oath, he shall be liable, on

conviction before any two. justices of the limit, to pay such

‘sum, not exceeding £5, as to them shall seem meet, unless

he shall prove to their satisfaction that he was prevented by

sickness or other sufficient excuse. § 6. The like penalty is

also imposed on neglect or refusal to serve or obey lawful -
orders and directions. § 7. Justices at a special session
may also suspend or determine the service of all or any of
such special constables; and notice thereof shall be forth-
with transmitted to the secretary of the province. § 8.
Special constables shall, within one week after their dis-
charge, deliver over to their successors (or such other persons
as any justice for the limit may direct) every staff, weapon,
and other article provided under this act, under a penalty
not exceeding £2, upon conviction before two justices. § 9.
Any person assaulting or resisting any special constable
while in the execution of his office, or encouraging any other
person so to do, shall, on conviction before two justices, for-
feit and pay any sum, not exceeding £10, or shall be liable
to such other punishment as by law established. § 10. Jus-
tices at a special sessions may order a reasonable allowance
to special constables, not exceeding &s. a day, by order
upon the district treasurer. § 11. Special sessions under
this act may be adjourned from time to time. § 12. Prose-
cutions under this act to be commenced within two calendar
months after the offence ; and penalties paid to the district
treasurer, or other municipal division within which the offence
was committed ; and inhabitants may be competent witnesses.
§ 18, Convicting justices may adjudge offenders to pay im-
mediately, or within a certain time; and in case of non-
payment penalties may be levied by distress and sale of the
offender’s goods, with reasonable charge of distress; and for
want of sufficient distress such offender shall be imprisoned
in the common gaol for any term not exceeding one calendar
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month, when fine does not exceed £5, and not exceeding two
calendar months in any other case. § 14. Conviction to be
in the following form :— ‘
County of Be it remembered, that on the . day.of -

. to wit. % .in the year of our Lord  in the
of  in the county of ,J. N.is convicted before us A. B.;
and C..D., two of her Majesty’s justices of the peace for the
said county of , for that'he the said J. N. (kere specify the
offence and the time and place when and where the same was com-
mitted, as the case may be) and we do adjudge that the said J.N.
. shall for the said offence forfeit the sum of s and shall pay
the same immediately, (or shall pay the same on or before the

day of ) to the treasurer of the . , given under our hands
the day and year first above mentioned. . AB.
‘ C.D.

§ 15. Convictions not to be quashed for want of form—
nor removed by certiorari—nor any warrant of commitment
void by reason of any defect therein, provided it be alleged
therein that it is founded on a conviction, and there be a
valid conviction to sustain the same; and no distress to be
deemed unlawful nor the party a trespasser on account of
any defect or want of form in the summons, conviction,
warrant, distress, or other proceeding ; but the party aggriev-
ed by such irregularity may secure full satisfaction for
gpecial damage, if any, in an action upon the case. § 16.
All prosecutions against persons acting under this act to be
tried in the district, and commenced within six calendar
months; and one calendar month’s previous notice in writing
given to the defendant, and defendant may tender amends;
and no costs allowed to plaintiff unless court shall certify it
was a proper action.

Constables’ Fees established by the Judges under the 8 V., c. 38,

S £ s d.

Arrest of each individual upon a warrant, (to be paid

out of the district funds, or by the party, as the

‘ case My be) coooooiviiinniilininiienns, Nerreraeranieanes 0 5

‘Serving Summons or Subpena .......... e 01

Mileage, 6d. per mile, (to be paid out.of the district
funds, or by the party, as the case may be.)

Attending Assizes or Sessions per day.......c.cucnnnn.es 0 50

Attending any Justice on trials, under the summary
punishment acts, or on the examination of prison-
ers charged with any crime, for each day neces- ,
sarily employed....c.ocooevvniiiiniiriiiiiiiieian, 0 5 0

. Mileage in going to serve summons or warrant, when

the service has riot been effected ; the Justices in

Sessions to be satisfied that due diligence has

been used, (to be paid out of the district funds, -

or by the party, as the case may be.)............... 0 06

&8O
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Taking prisoners to gaol, 44 per mile, exclusive of
_disbursements necessarily expended in their con-
veyance, (to be paid out of the district funds, or
by the party, as the case may be.)
Summoning jury for inquest....c....cevvieciieiiiieneen 010 O
Attending inquest for each day other than the first... 0 5 0
Serving notice of appointment of constables, when -
persona]ly served ....oeeiiesniis cerrerrarietirerieanea 0 2 6
Levying upon distress warrant and returning the same,
where charge not provided by law.....ccceceeereesc 0 5 0
Travelling to make distress, or to search for goods to make
distress when no goods - are found, 4d. per mxle, when,
charge not otherwise provided by law.
Appraisement, whether by one appraiser. or more, 4a. m the
pound on the value of the goods.

 Note.—The above costs are by the 9 V., ¢. 58, chargeable (with other
costs) on the public revenue, and by order in- ‘council are to be rendered in
cluphcate to the treasurer of the county during the sirting of the quarter
gessions, or within three days thereafter, verified by affidavit and cextified
by the justice under whose authority the services were performed.
See further under title ¢ Costs.”

Form of appointment of a Deputy Constable.

I, C. D., constable of in the county of , do hereby
mske, substitute and appoint G. H. of yeoman, my true
and lawful deputy, in the office of ‘constable of the said town-
ship, so long as I shall hold the same (or during the continu-
ance of my will and pleasure). Wltness my hand, the
day of  in the year of our Lord 18 .

Oath. to be admainistered by Constadle to Appraisers, on
Groods being dustrained for Rent.

You shall swear that you will faithfully appraise the goods -
‘taken in distress, and mentioned in the inventory to you
shewn, as between ‘buyer and seller, according to the best of
your skill and knowledge. So help you God. ‘

Memoranduwm to be ‘endorsed by the Constable on the Inventory.

Memorandum, that on the day of in the year of our
Lord 18 ,A.B.of and C.D.of  twosworn appraisers;
were sworn upon the holy Evangelists, by me E. F., constable,
well and truly to appraise the goods and chattels mentioned in
this inventory, according to the best of their skill and know-
ledge 3 as witness my band.

E. F., Constable.

Present at the time of swearing the said A.B.
and C.D. as above, and witness thereto.
J. K.
L. M.
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Proclamation of Constable for Rioters to disperse.

QOur sovereign lady the Queen charges and commands all
persons here assembled, immediately to disperse themselves,
and peaceably depart to their several habitations, on pain of
imprisonment. ‘

Indictment for refusing to serve the office of High Constable, |
(Arehbold). :

~ County of ,} The jurors for our lady the Queen,upon

to wit. their oath present, that at the general quarter
sessions of the peace holden at the city of  ,.in and for the
¢county of , on the day of ,in the year of the

reign of our sovereign lady Victoria, to wit, at the city aforesaid,
in the county aforesaid, before A. B. and C. D. Esquires, and
others their associates, justices of our said lady the Queen as-
signed to keep the peace of our said lady the Queen in and for
the said county, and also to hear and determine divers felonies,
trespasses and other misdemeanors in the said county committed,
one J. 8., late of the township of , in the county of s
yeoman, then, and long before, being an inhabitant and residing
in the township last aforesaid, in the county aforesaid, and a
fit and able person to execute the office of high constable within
the said county, at the said sessions, by the justices aforesaid
in due manner, was then and there elected to be high constable
of the said county,in the room and stead of one J. N. ; whereof
the said J. S. afterwards, to wit, on the day and year aforesaid,
at the township aforesaid, in the county aforesaid, had notice:
nevertheless the said J. S. not regarding his duty in that
behalf, but contriving and intending the due execution of
justice to hinder and prevent, afterwards, to wit, on the day
and year aforesaid, at the township aforesaid, in the county
. aforesaid, unlawfully, wilfully, obstinately and contemptuously
did refuse, and from thence continually, until the day of the.
taking of this inquisition, unlawfully, willfully, obstinately and
contemptuously hath refused, and still doth refuse, to take upon
himself and execute the said office of high constable within and
for the county aforesaid, to wit, at the township aforesaid, in
the county aforesaid, contrary to his duty in that behalf, in
‘manifest contempt and delay of justice, against the form of the
statute in such case made and provided, and against the peace
of our lady the Queen, her crown and dignity. ‘

~ The above form, with a slight variation, will answer for
petty constables also. ‘ ‘ '
CONSTITUTIONAL ACTS.

By the imperial statute 14 G. IIL., c. 88, entitled, “An
Act for making more effectual provision for the government
of the province of Quebec, in North America,” it is enacted
that the inhabitants of the said province of Quebec may have,
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hold and enjoy, the free exercise of the religion of the church
of Rome, subject to the king’s supremacy declared and
- established by the 1 Q. Eliz. over all the domirions and
countries which then did, or thereafter should, belong to the
imperial, crown of this realm : and that the clergy of the said
church may hold, receive and enjoy their accustomed dues
and rights, with respect to such persons only as shall profess
the said religion. ~§ 6. And that it shall be lawful for his
‘Majesty, his heirs or successors, to make such provision out
of the rest of the said accustomed dues and rights, for the
encouragement of the Protestant religion, and for the main-
tenance and support of a Protestant clergy within the
said province, as he or they shall from time to time think
necessary and expedient. § 6. Provided that no person pro-
fessing the religion of the church of Rome, and residing in
the said province, shall be obliged to take the oath required
by the said statute 1 Q. Eliz., or any other oaths substituted
- by any other act in the place thereof; but that every such
person who by the said statute is required to take the oath
therein mentioned, shall be obliged to take and subscribe
the following oath, before the Governor, or such person in
such court of record as her Majesty shall appoint.

Form of the Oath.

I, A. B. do sincerely promise and swear, that I will be faith-
ful and bear true allegiance to his Majesty King George, and
him will defend to the utmost of my power, against all traitorous
conspiracies and attempts whatsoever which shall be made
against his person, crown and dignity ; and I will do my utmost
endeavour to disclose and make known to his Majesty, his heirs
and successors, all treasons and traitorous conspiracies and at-
tempts, which I shall know to be against him or any of them ;
and all this I do swear without any equivocation, mental
evasion, or secret reservation, and renouncing all pardons and
dispensations from any power and person whomsoever to the
contrary. So help me God. ‘ ‘

And every such person who shall neglect or refuse to take -
the said oath, shall incur the penalties of the 1 Q. Eliz.

§ 8. That in matters of controversy relative to property
and civil rights, resort shall be had to the laws of Canada,
_ as the rules for the decision of the same. ‘

§ 17. And that nothing herein contained shall extend, or

be construed to extend, to prevent his Majesty, his heirs and

-successors from erecting, constituting and appointing such

courts of criminal, civil and ecclesiastical jurisdiction, as he -

or they shall think necessary and proper for the circumstances
of the provinge.
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By the imperial statute 18 G. IIL, c. 12, it is declared
that the imperial parliament will not impose any duty er tax
on any colony, except only for the regulation of commerce,
‘the net produce of such duty or tax to be applied for the use
of the colony in the same manner as duties imposed by the
local legislature. : | .

By the imperial statute 31 G. IIL. c. 31, entitled, ““ An-
Act to repeal certain parts of an act passed in the fourteenth
year of his Majesty’s reign, entitled ¢ An- Act for making
more effectual provision for the government of the province
of Quebec in North America, and to make further provision
for the government of the said province.’” after noticing
that his Majesty had been pleased to signify, by his message
to both houses of parliament, his royal intention to divide his
province of Quebec into two separate provinces, to be called
the province of Upper Canada, and the province of Lower

"Canada, certain provisions werée thereby made for the
division of the said province, and providing a separate
legislature for each province. But as the two provinces have
been since re-united by an act of the imperial legislature, -
and now again constitute but one province, it will' be suffici-
ent here to give the provisions of the act by which the -
re-union has been effected. ‘ ‘ : ,

By imp. stat. 3 & 4 V., c. 35, entitled, “An Act to re-unite
the provinces of Upper and Lower Canada, and for the govern-
ment of Canada:” after reciting that it was necessary that
provisions be made for the good government of the provinces
of Upper Canada and Lower Canada, in such manner as
might secure the rights and liberties and promote the
interests of all classes of her Majesty’s subjects within the
same, and that to this end it was expedient that the said
provinces bere-united and form one province for the purposes

. of executive government and legislation: it is enacted, that
it should be lawful for her Majesty, with the advice of her
privy council, to declare or authorise the Governor-General
of the said two provinces to declare by proclamation that
the said provinees, upon, from and after a certain day in sueh
proclamation to be appointed, which day shall be within fif-
teen calendar months next after the passing of this act, should
form and be one province, under the name of the Province
of Canada, and thenceforth the said provinces should consti-
tute and be one province,}under the name aforesaid, upon,
from, and after the day so appointed. § 2. Provided that
so much of the 81 Geo. IIL., c. 81, as provides for con-
stituting and composing a Legislative Council and As-
sembly within each of the said provinces respectively, and
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for the making. of laws; and the ywhole of Lower Canada
acts 1&2 V.,c.9;2& 3V, ¢.53; 1&2W.IV, e 23,
should continue in force until the union by proclamation, and
should be repealed from that day, but not revive any former
enactment by suchrepeal. § 8. After there-union there shall
be within the province of Canada one Legislative Council and
one Assembly, to be called the Legislative Council and Assem-
bly of Canada, with power to her Majesty, by and with the
advice and consent of such council and assembly, to make
laws for the peace, welfare and good government of the pro-
vince of Canada; such laws not being repugnant to this act,
&c. § 4. Itshall belawful for her Majesty, by an instrument
under the sign manual, to authorise the Governor, in her
Majesty’s name, by an instrument under the great seal of the
province, to summon to the Legislative Council(a), such persons
being not fewer than twenty, as her Majesty shall think fit,
and from time to time in like manner to summon fo the said
council such other person or persons as her Majesty shall
think fit, and every person so summoned shall thereby be-
come a member of the Legislative Council ; but no person
shall be so summoned who shall not be of the full age of 21
years, and a natural born subject, or naturalized by act of
Parliament of Great Britain, or by the legislature of Upper
or Lower Canada.. § 5. Members to hold their seats for life,
subject to the provisions hereinafter contained. § 6 autho-
rises members to resign their seats. § 7, And if any
Legislative Councillor shall be absent two successive sessions -
without permission of the Governor, or shall take the oath of
allegiance to any foreign power, or' do any act whereby he
may become a subject or citizen of any foreign power, or.
become entitled to the rights or immunities of such, or shall
become bankrupt or insolvent, or a public defaulter, or be
attainted of treason, or convicted of felony or of any infamous
crime, his seat shall thereby become vacant. § 8 Legislative
Council to determine questions of vacancy, subject to an appeal
to her Majesty. § 9. The Governor to appoint and remove -
the speaker. § 10. Ten members, including the speaker, to
constitute a guorum ; and all questions to be decided by the
majority, and the speaker to have a casting vote. §11. Au-
thorises the Governor from time to time, in her Majesty’s name,
to summon and call together a Legislative Assembly. § 12.
Upper and Lower Canada to be represented by an equal num-
ber of representatives. §18. County of Halton, in Upper

(a) The Legislatiw‘re Council is now by the 19 & 20 V., ¢. 140, made
elective. . '

25
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Canada, to be divided into;two ridings, east and west, and each
to berepresented by one member. § 14. County of Northum-
berland, in Upper Canada, to bedivided into two ridings, north
"and south, and each to be represented by one member. § 15,
County of Lincoln, in Upper Canada, to be divided into two
ridings, north and south, each to be represented by one
member. § 16. Every other county and riding in Upper
Canada to be represented by one member. § 17. City of
Toronto to be represented by two members. The towns of

- Kingston, Brockville, Hamilton, Cornwall, Niagara, London,

and Bytown, to bc represented by one member. § 18.
Every county in Lower Canada, which before the 1 & 2 V.,
c. 9, was entitled to be represented, except the counties
of Mommorency, Orleans, L’ Assomption, La Chesnaye,
L’ Acadie, Laprairie, Dorchester, Beauce, to be repre-
sented by one member. . § 19. The counties of Montmor-
ency and Orleans to be united and called the county
of Montmorency. The counties of L’Assomption and La
Chesnaye to be united and called the county of Leinster;
and the counties of L’ Acadie and Laprairie to be united
and called the county of Huntingdon ; and the counties of
Dorchester and Beauce to be united and called the county of
Dorchester ; and each of said counties to be represented by
one member.  § 20. Cities of Quebec and Montreal to be
each represented by two members ; and the towns of Three
Rivers and Sherbrooke to be each represented by one mem-
ber. § 21.. Boundaries of cities and towns to be settled by
the Governor : the parts adjoining and not included within
such boundaries to be taken as part of the adjoining county
or riding, § 22. Returning officers to be appointed by the
Governor. § 23, No person obliged to execute such oifice
for any longer term than one year, or oftener than once,
unless otherwise provided by the legislature. § 24. Writs
of election to be issued by the Governor within fourteen days
after the sealing of the instrument, for calling together the
~assembly : directed to the returning officers, returnable
-within fifty daysunless otherwise provided by the legislature:
and writs in like manner to be issued in the case of any
vacancy, returnable as above; and in case such vacancy
shall happen by death of the member, or his being summoned
to the council, the writ shall be issued within siz days after
notice thereof left at the office of the proper officer for issuing
the same. § 25. The Governor to fix the time and, place of
holding the elections, giving not less than eight days’ notice
thereof. § 26. The legislature authorised to alter the divi-
sions and extent of the several counties, ridings, cities and
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towns, and to establish new divisions; and to alter the ap-
portionment of representatives, and alter and regulate the
apportionment of returning officers, and make provision for
issuing and return of writs of election: provided that no bill
be presented for her Majeésty’s assent by which the represen-
tation in the Assembly shall be altered, unless the second and
third reading thereof in the council and assemdly shall have
passed with the concurrence of ¢two-thirds of the members for
the time being of both houses; and unless addresses from
both houses be presented to the Governor stating that such
bill has been so passed. § 27. Until otherwise provided by
the legislature, the laws in Upper Canada in force at the
time of passing this act, the laws of Lower Canada in force
at the time of passing the 1 & 2 V., ¢. 9, relating to the
qualification or disqualification of members (except the pro-
perty qualification hereinafter provided;) and relating to the
qualification and disqualification of electors, and to the oaths
by them, and the powers and duties of returnirg. officers,
end the proceedings .at such elections, and the period
of continunance thereof, and relating to the trials of con-
“troverted elections, and vacating seats of members, shall

be applied to elections of members for the province of .

Canada. ~ § 28. No person shall be capable of being elected
a member who shall not be legally or equitably seised as of
freehold, for his own use, of lands or tenements held in free
and common soccage ; or seised or possessed, for his own use,
- of lands or tenements held in fief or en 7oture, within the

-province of Canada, of the value of £500 sterling over and
above all incumbrances; and every candidate, before he
shall be capable of being elected, shall, if required by any
other candidate, or by the returning officer, make the follow-
ing declaration :— : , o

I, A. B., do declare and testify, that I am duly seised at law
or in equity as of freehold, for my own use and benefit, of
lands or tenements held in free and common soccage (or duly
seised and possessed, for my own use and benefit, of lands or
tenements held in fief or in roture (as the cese may be) in the
province of Canada of the value of five hundred pounds of
sterling money of Great Britain, over and above all rents, mort-
gages, charges or incumbrances charged upon or due or phy-
able out of or affecting the same ; and that I have not collu- .
sively or colourably obtained a title to or ‘become possessed of
the said lands and tenements, or any part thereof, for the pur-
pose of qualifying or enabling me to be returned a member of
the Legislative Assembly of the province of Canada. ‘

§ 29. False declaration to be deemed a misdemeanor, and
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~ punished as false and corrupt perjury. § 80. If shallbe lawful
for the Governor for the time being to fix such place or places,
within any part of the province of Canada, and such times
~ for holding the first and every other session of parliament,

as he may think fit; to be afterwards changed or varied, asthe -
Governor may judge desirable and most consistent with .
general convenience and the public welfare, giving sufficient

notice thereof; and also to prorogue the parliament and dis-
solve the same by proclamation, or otherwise, whenever he

shall deem it expedient. § 31. A session to be held once

at the least every year, so that twelve calendar months shall
not intervene between the last sitting in one session and the
first sitting of the next: and every assembly shall continue

- for four years from the day of the return of the writs; sub-

Ject, nevertheless, to be sooner prorogued or dissolved by
the Governor. § 32. The parliament to be convened for
the first time within six calendar wmonths after the re-union.
§ 33. The assembly, at the first meeting after every general

~ election, to elect one of their number to be speaker; and in

case of his death, resignation, or removal, forthwith to elect
another. § 34. Twenty members at the least, including the

speaker, to constitute a quorum. All questions to be de-

cided by the majority present, and the speaker to have a
casting vote. § 85. No member of the council or assembly
to sit or vote until he shall have taken and subscribed the
following oath before the Governor, or some other person or
persons by him authorised :— ‘ o

I, A. B., do sincerely promise and swear, that I.will be:

faithful and bear true allegiance to her Majesty Queen Vic-
toria, -as lawful sovereign of the United Kingdom of Great
~ Britain and Ireland, and of this province of Canada, dependent

on and belonging to the said United Kingdom; and that I will

defend her to the utmost of my power against all traitorous
conspiracies and attempts whatever which shall be made
against her person, crown and dignity; and that I will do my
utmost endeavour to disclose and make known to her Majesty,
her heirs and successors, all treasons and traitorous conspira-
cies and attempts which I shall know to be against her or any
of them ; and all this I do swear without any equivocation,
mental evasion, or secret reservation, and renouncing all par-
dodts and dispensations from any person or persons whatever
to the contrary. So help me God.

§ 86. Affirmation may be made where authorised by law. -

§ 87. The Governor may, in her Majesty’s name, assent to
or reserve bills for her Majesty’s pleasure. § 38. Bills as-
sented to may be disallowed within two years. § 89. No
reserved bill to be in force until the Governor, by speech or
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message to both houses, or by proclamation, shall signify
her Majesty’s assent. §40. Provision made for the appoint-
ment of a Lieutenant-Governor by her Majesty, and a deputy
or deputies by the Governor, with udequate powers. §41.
_ After the re-union, all legislative records-to be in the Eng-
lish language. § 42. All bills affecting ecclesiastical and
Crown rights to be reserved and laid before the imperial
parliament, and not assented to until thirty days after the
same shall have been laid before both houses, nor in case
either house ' shall present an address against such bills. §
43. Provision for the regulation of colonial commerce. §
44, And respecting the Courts of Appeal, Probate, Queen’s
Bench, and Chancery, in Upper Canada; and Court of Ap-
peal in Lower Canada. § 45. Powers, authorities, and
functions of the government to be vested in and exercised
by the Governor of the province of Canada, with the advice,
© or with the advice and consent of, or in conjunction with the
Executive Council, or any member thereof, as may be ap-
pointed by her Majesty for the affairs of the province; or
by the said Governor individually and alone, in cases where
the advice, consent, or concurrence of the Executive Council
_isnot required. § 46. All existing laws in both provinces
to remain in force, exceptin so far as repealed by this or
any subsequent act of the legislature. § 47. The courts of
civil and criminal jurisdiction within both provinces to re-
main until otherwise provided. § 48. Provides for temporary
enactments. §49. Repeals the provisions contained in the
3 G. IV, c. 119, respecting the revenue claims of the two
provinces. § 50. The revenue in future to form one con-
solidated fund. § 51. Charged with the costs of collection. "
§ 62, £45,000 payable thereout to her Majesty, her heirs
and successors, for defraying the expense of the several ser-
vices in schedule A.; and during the life of her Majesty,
and for five years afterwards, a further sum of £30,000,
payable to her Majesty, her heirs. and successors, for de-
fraying the expenses in schedule B. § 53. The salaries of
the Governor and of the judges to be as stated in schedule
A., until altered by the legislature: but it shall be lawful
for the Governor to abolish any of the offices named in sche-
dule B., or to vary the sums appropriated therein, and any
saving accruing from any such alteration in either of the
schedules shall be appropriated as her Majesty may think
fit : accounts in detail of the expenditure of the said sums of
£45,000 and £30,000 shall be laid before both houses of the
legislature within thirty days next after the beginning of the
session’ after such expenditure made: provided, that not
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more than £83,000 shall be payable at the same time, for pen-
 sions to the judges, out of the said sum of £45,000; and ot
more than £5,000 payable at the same time for pensions ouf
of the said sum of £30,000: and a list of all such pensions
shall be laid yearly before the legislature. § 54. During
the time aforesaid, said sums of £45,000 and £30,000
shall he accepted by her Majesty by way of ewvil st
instead of territorial and other revenues now at the disposal
of the Crown, and three-fifths of the nett produce of said tei-
ritorial and other revenues shall be paid over to the conse:
lidated revenue fund; and during the life of her Majesty, and
for five years afterwards, the remaining two-fifths shall also

. be paid over to the said consolidated fund. §55. Consolida-

tion of the revenues not to affect the payment out of the con-
~ solidated fund of any sum or sums heretofore charged upon-
the rates and duties of either of the said provinces, for such
" time as. shall have been appointed by the respective legisla:
tures. §56, provides for the charges on the consolidated
fund, in the following order : First—The expenses of collec-
tion. Second—The annual interest of the public debt of the
provinces of Upper Canada and Lower Canada at the time
of the re-union. Third—Payments to' the clergy of the
United Church of England and Ireland, and to the clefgy
" of the Church of Scotland, and to ministers of other denomi- -
nations, pursuant to any law or usage. Fourth—The said
sum of £45,000. = Fifth—The said sum of £30,000. Sixth
—The other charges upon the rates and duties levied within
the said province of Canada. §57. Subject to the above
charges, the consolidated revenue fund to be appropriated by
the legislature: provided, that all bills for appropriating
such surplus, or for imposing any new tax or import, shall
originate in the Legislative Assembly ; tobe first recommended
in a message by the Governor. § 58. Authorises the Governor
to constitute new townships, under the great seal. §59. The
powers given to the Governor shall be exercised in conformity
with her Majesty’s instructions and orders. § 60. The Mag-
dalens may be annexed to the island of Prince Edward, at
ber Majesty’s pleasure. § 61. Interpretation clause. § 62. This
act may be amended or repealed during the present session.

'SCHEDULE A. .

................................................
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One Vice-Chancellor .....ccviviiiniinrieninnnnnns ennreineas 1,;125
Lower Canada.
One Chief Justice, Quebec.....e....... e erree e 1,500
Three Puisné Judges, Quebec, at £900 each ............ 2,700
Que Chief Justice, Montreal ...... eeeretieereateresraeeiens 1,100
Three Puisné Judges, Montreal, at £900 each ....... . 2,700
One resident Judge at Three Rivers........cccceenvenennss 900
One Judge of the.Inferior District of St. Francis ....... 500
One Judge of the Inferior District of Gaspé............... 500

Pensions ‘to the Judges, Salaries of the Attorneys and
Solicitors-General, and Contingent and Miscellaneous -
Expenses of Administration of Justice throughout

the Province of Canada ..c.iviveiioniieriviiiineiivienenns 20,875
£45,000
SCHEDUDE B. ‘

Civil Secretaries and their Offices...ooieveiiirerninennanens 8,000
Provincial Secretaries and their Offices ..ivciveenennnnn.. 3,000
Receiver-General and his Office ..ocoeevvivinnieneniennn.ns 3,000
Inspector-Greneral and his Office ........... N 2,000
Executive Council........... O N 3.000
Board of Works .......... e eareeareescarataeecarsaeannrarannians 2,000
Emigrant Agent coiviiviiiiiiiniiiiinnin e e 700
PensIonS toiveisiveeiiiimieaneiiaee e e st et es e ee e 5,000
Contingent Expenses of Public Offices.....co.ervvnnnnen. 3,300
| £30,000

By imp. stat. 17, 18 V., c. 118, power was given to the
Provincial Legislature to alter the constitution of the Legis-
lative Council.

By provincial stat. 19, 20 V., ¢. V., 140 (reserved, and
assented to 24tk June, 1856, proclaimed 14tk July, 1856,
the Legislative Council is made elective, and to be compose
of the present members thereof, and of forty-eight members
to be elected as provided by the act, and to this end the act
provides that the province shall be divided into forty-eight
electoral divisions, twenty-four in Upper Canada and twenty-
four in Lower Canada, as set forth in Schedule A. to the
act; no person shall be eligible to sit or vote as a Legislative
Councillor unless he be a British subject by birth or natural-
lzation resident in Canada, of the full age of thirty years,
and legally or equitably seised of real estate to the value of
£2,000 currency, over and above all incumbrances, nor un-
less his residence or property to. the value aforesaid be within
the limits of the electoral division for, which he.is elected.

- The other provisions of the act wifh respect.to the mode of
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 elections, qualification of voters, electoral divisions, &, will
be found under the general heads of “Parliamentary Repre-
sentation” and ““Elections.” ‘ ‘ :

CONTEMPT.

A contempt. is in legal meaning either an open resistance .
or insult to the power of a court of record, committed by
any person in the face of the court, or disobedience to its
rules, orders or process, by a party who is not present in court
—4 Bl Com. 283; so, where abusive words are spoken to
Justice of the peace in the execution of his office, whilst sitting
as a magistrate, he may commit for the contempt; but if the -
words are spoken of him behind his back, the party can then
;only be indicted.—I. v. Revel, 1 Str. 420. A commitment
* by the sessions or other court of record need not be under
seal, as the memorial thereof, which may at any time be
- entered of record, is sufficient without any warrant.—1 Hale,
583, 584; but a justice cannot commit for contempt, except
by warrant in writing—Mayhew v. Locke, T Taunton, 63;
and unless the words be spoken under circumstances which
render it probable they may prevent the due administration
of justice, it will be safer for the magistrate to abstain from
summary punishment and proceed by indictment, which will
certainly lie for words addressed to him while in the discharge
of his duty—Dikenson, Q. S. 43 ; if, however, the party be
imprisoned ¢nstanter, the commitment must be for a time
certain, and a commitment until the defendant is discharged
by due course of law is bad.—Rex v. James, 5 B. & A. 8%4.
It has been held that a commitment which charged the party
generally with having insulted justices of the peace in the
execution of their office, without specifying what he said or
did, is sufficient—2 Barnard, 155; it is, however, in general
advisable to describe the offénce concisely but in substance as
in an indictment.—Chatty, C. L.op. 112. A justice of the
peace may commit for contempt while in the execution of
his office out of the sessions, but the commitment must be by
warrant in writing and for a specified period.—Jones v. Glar-
Jord, Michs. 2 V., Cameron’s Digest, 544. ‘

Commitment for Contempt.

Iénovmcn oF CaNapa: ,
ounttgf\?]fi't. }To the keeper of -
Receive into your custody the body of C. D. herewith sent
.you by me A. W., Esquire, one of her Majesty’s justices of
the peace in and for the said county, and convicted (or charged,
as the case may be) by me, the said justice, with contemptand
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- indecent behaviour in my presence, by insulting and obstruct- -
. ing me, the said justice, in the due execution of my office, as

such justice as aforesaid, (and for saying, dc., tn the presence and

hearing of me, the said justice,) [here set forth the particulars,if the .
Jjustice shall think 1t necessary,] and him the said C. D. detain in
your custody, in the gaol aforesaid, for the space of hours,
. 10 be computed from the hour of o’clock, in the forenoon of
this present ~ day of instant, for his contempt aforesaid,
or until he find two sufficient sureties for his appearance at
&13 next general quarter sessions of the peace for the said
county, to answer to the charge aforesaid, or be otherwise dis-
charged by the due course of law.) Given under my hand
and seal, at  , in the said county, the  dayof .

CONVICTION.

A conviction ought to be in words and figures at length.
It is not usual or necessary for the convicting justices to
draw up a formal conviction in the first instance, in every
case in which a penalty is inflicted, but to make minutes of -

- the proceedings (without attending to the precise form) at

the time of pronouncing the judgment, from which they
may afterwards, if occasion require, make out a regular
conviction ; nor is it necessary that it should be drawn up in
due form, before the penalty is levied.—Paley on Con. 316.
Even after an action brought, it seems that justices may
draw up a conviction, and give it in evidence, by way of
defence, provided the date is warranted in fact by the time
vwhen the conviction actually took place.—Massey v. Joknson,
12 East. 82. ‘

When the statute prescribes a particular form of convie-
tion, it must be exactly followed; but when it is merely
directory, ¢ that the justice be authorised or empowered to
draw up the conviction in the form or to the effect following,”
then the justice is not bound to any precise form of words,
although it will be prudent for him to adhere to the form
given, as nearly as possible, and pursue the words of the
statute.—Pal. on Conv.

In cases of ¢ summary conviction” the statute 16 V., c.
178, s. 27, enacts that the several forms in the schedule to
this act shall be deemed good, valid, and sufficient in law;
for which see post title « Summary Conviction.” ‘

A defendant is entitled to a copy of the conviction, and
the justice is bound to give it him, if requested.—R. v. Mid-
lum, Burr, 1720. But the justice is not thereby precluded
from drawing up and returning a conviction in a formal
shape ; for thislast is to be taken as the only authentic record

26



202 | Conviction.

of the proceedings.—R. v. Barber, 1 East. 82; E. v. Allan,
15 East. 332. ‘ ‘ ‘ ‘ o
A ‘justice should, in all cases, return a conviction to the
sessions, whether the party appeal or not, or whether an' ap-
eal is or is not given, in order that the Crown may not be
deprived of its share of forfeitures.—R. v. Eaton, 2 T. R. 285,
- By4 &5V, c 12, §1, every justice of the peace before
whom any trial or hearing shall be had, under any law now
or hereafter to be in force, imposing any fines, forfeitures,
penalties or damages upon the defendant or defendants in
case of convictions, shall make a due return thereof in
writing, under his hand, to the next general quarter sessions
for the district in which such conviction shall take place, and
of the receipt and application by him of the moneys received
from any such defendant or defendants; and in case such
convictions shall have taken place before two or more justices,
each justice joining in such conviction shall make an immediate
return thereof, as nearly as possible in the form set forth in
the annexed schedule ; and the justices to whom any such
moneys shall be afterwards paid shall make a return of the
- receipts and application thereof to the next general quarter
- sessions, to be filed by the clerk of the peace with the records
of his office. § 2. In case any such justice shall neglect or
refuse, or shall make a false, partial, or incorrect return, or
shall wilfully receive a larger amount of fees than by law is
authorised, then he shall forfeit and pay £20, with full costs .
of suit, to be recovered by any person in any court of record
in Canada West; one moiety to be paid to the party suing,
and the other to the Receiver General, for the usc of the
province: § 3. Penalties to be sued for within six months
after cause of action, and tried in the district where such
penalties accrued ; and in case of verdict for the defendant,
or non-suit, or discontinuance, the defendant shall recover
full costs. § 4. Clerk of the peace, within seven days after
the general quarter sessions shall have first adjourned, shall
publish said returns in one public newspaper in the district,
and fix up a schedule of such returns in the court house and
some conspicuous place in his office, and the same to continue
fixed up until the end of the next general quarter sessions ; and
for every schedule so made and exhibited he shall be entitled
to the fee of one pound, besides the expense of publication,
in his accounts with the district. § 5. Clerk of the peace,
within twenty days after the end of each quarter sessions,
shall transmit to the Inspector-General a true copy of all such
returns within his district. § 6. Justices of the peace mot
exonerated from duly returning convictions to the general
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quarter sessions, as by law required. § 7. Actnot to prevent
any person aggrieved from prosecuting by indictment. § 8.
Sheriff required to transmit quarterly, to the Inspector- .
General, an account of fines, or to be liable to the same
penalty as justices. §9. Act limited to Upper Canada.

SCHEDULE TO WHICH THIS ACT REFERS.
Returns of Convictions made by me (or us, as the case may be) in

the months of , 18

% -
2 e & 08 (=8 L =8= > :
Sl oulmE]l T .| SISoE g ¢ .
CE3202]|58|e88]|2® 8226 g|5 5| If not paid, why not,
S8leg iz EloBlEE 2|5 nElFue=l2E 8 d 1
°% 5__—_{35 :'2‘:87“' g.’:’=g°“7n' PRT an ‘gener_a.
B —2‘52 2R ERSE EET|EEEE |8z observations, if any.
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A. B. Convicting
Justice, C. or D,
i Convicting Justices.
| (as the case may be.)

See also post title “ Summary Conviction.”

CORONER.

 The court of the coroner is a court of record, to enquire
when any one dies in prison, or comes to a violent or sudden
death, by what manner he came to his end, and this he is
only entitled to do super visum corporis, (upon view of the
body).—4 Inst. 271; Hale's P. C. §63. The coroner’s duty
being partly judicial, it cannot be executed by deputy.—
Impey, 0. C. 473, ‘ .

Bystat. 4 Ed. I, c. 2, called the statute de officio coronatorss,
which enacts, ¢ that the coroner, upon information, shall go
to the place where any be slain, or suddenly dead, or
wounded, and shall forthwith command four of the next
towns, or five, or six, to appear before him in such a place ;
and when they are come, the coroner upon the oath of them,
shall enquire if they know where the person was first slain,
whether it were in any house, field, &c., and who where
there. Likewise it is to be enquired, who were culpable
either of the act or of the force, and who present, and of
what age they be, (if they can speak, and have discretion,)
and as many shall be found culpable by the inquest shall be
commited to gnol; and such as shall be found there, and be
not culpable, shall be attached until the coming of the justices, -

~and their names shall be written in the rolls. If any man
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be slain suddenly, which is found in the fields, or in the
woods, first it is to be seen whether he were slain in the same
place or not, and if he were brought there they shall do as
much as they can to follow their steps that brought him; it
shall be enquired also, if the dead person were known, and
where he lay the night before. And if any be found culpable
of the murder, the coroners shall go to his house and enquire
what goods he hath, and what corn he hath in his grange;
and if he be a freeman, they shall enquire how much land he
hath, and what it is worth yearly, and what crop he hath
upon the ground. And they shall cause all the land, corn,
and goods to be valued, and delivered to the townships; which
shall be answerable before the justices; and likewise of his
freehold, how much it is worth yearly, and the land shall
remain in the King’s hands until the Jords of the fee have
made fine for it. And these things being enquired, the body
shall be buried.” § 1. :

~ “In like manner itis to be enquired of them that be
drowned, or suddenly slain, whether they were drowned, slain,
or strangled, by the sign of the cord about their necks, or
any other hurt found upon their bodies ; and if he were not
slain, then ought the coromer to attach the finder and all
others in the company. A coroner also ought to enquire of
treasure found, who were the finders, and who is suspected
thereof ; and that may be perceived where one liveth riotously
haunting taverns, and hath done so of long time, hereupon
he may be attached for this suspicion by four, or six, or more
pledges. Also all wounds ought to be viewed, the length,
- breadth and deepness, and with what weapons, and in what
part of the body the wound is; and how many be culpable,
and how many wounds there be, and who gave the wound:
all which things must be enrolled in the roll of the coroners.
Concerning horses, boats, carts, &c., whereby any are slain,
they shall be delivered unto the towns, as before is said.
If any be suspected of the death of a man, being in
danger of life, he shall be taken and imprisoned. Inlike
manner hue-and-cry shall be levied on all murderers, burglars,
and for men slain, orin peril of death ; as is used in Emgland,
and all shall follow the hue and steps as near as can be ; and
he that doth not, and is convict, shall be attached to be afore
justices of the gaol.” § 2. ‘

Of Sudden, Violent Deaths, which are all within the
Coroner’s Office to enquire, and Inquisitions. ‘

'Sudgeﬁ, violent deaths, are of these kinds:~—1. By the
visitation of God :—2. By misfortune, where no other had
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a hand init; as if a man fall from a horse or cart. 3. By
his own hand, as felo de se. 4. By-the hand of another, where
he is known, whether by murder, manslaughter, se defend-
endo, or per infortunium.—~—2 Hale, P. C. 62.

Coroners are not to obtrude themselves into private
families, where there is no pretence for supposing that the
deceased died otherwise than by a natural death.—11 Fast.
231, ‘ ,

1. The dying suddenlyis not to be understood of a fever,
apoplexy, or other visitation of God, for then the coromer
might be sent for in every case.—Umfr. 208. If the in-
qusition find that he died by visitation of Grod, there isno
more to be done, only the inguisition, together with the

~examination, are to be returned to the next gaol delivery.

2. If the inquest find the death per infortunium simply,
as a fall, &c., then the coroner is to take examination, and
return the same, with the inguisition, to the newt gaol delivery,
and to enguire of the deodand and the value, and in whose
hands, and to seize and deliver the same to the township, to
be answerable for the same to the King.—4 Fd. 1.

3. If ‘the inquest find a man felo de se, who is one that
puts an end to his own existence, or commits any wolawful
malicious act, the consequence of which is his own death : as,
if attempting to kill another, he runs upon his antagonist’s
sword ; or shooting at another, the gun bursts and kills him-
self; they ought tofind the special matter, and also what goods
and chattels he had, of what value, and seize and deliver the
same to the township, to be answerable to the King, or his
almoner, or the lord of the franchise, to whom they belong,
and shall bind over the first finder of the body to next gaol
delivery.—2 H. P. C. 62, ‘

4. If a party be slain, and the felon is not known, they
are to find their inquisition accordingly, and shall bind over
the first finder of the body to the next gaol delivery, and
return his examinations, together with his inquisitions.—2
H P. C 63 -

5. But if the person was slain, and the party that did it was
known, and the inquisition found him guilty of the death, or
that he died by his own hand, there were these proceedings,
viz :—The inquest were also to enquire of all that were pre-
sent, aiding and abetting ; they shall also enquire of all
accessories before the fact ; but they cannot enquire of ac-
cessories after the fact. If they find him guilty, as princi-
pal, or accessory before the fact, they shall enquire whether
he fled for the same ; if the inquisition find that he fled, it
is a forfeiture of his goods ; but they cannot be seized before
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he be convicted of the felony.—1 R. II1.¢.3; 2 H. P. (.
63. ‘

If the persons that are found guilty by the inquest be
taken, the coroner may and must commit them to the sheriff,
(a) and he is to send them to the gaol; but if they be not
found he is not to proceed to outlawry, but return his inqui-
sition to the next gaol delivery, and the justices of gaol
delivery are to proceed against the offenders if in gaol; if
not, then to certify the inquisition into the King’s Bench,

‘and then process of outlawry to go against them upon that
" inquisition.—4 Ed. I.; 3 H. VII. ¢.1; 2 H. P. (. 64.

It is clearly agreed that the inquest shall be taken on the
‘view of the body, and that an inquest otherwise taken by
the coroner is void.—2 Haw. P. (. c. 9, § 23. But when
the body cannot be found, or is so putrefied that a view
would be .of no service, the coroner, without a special com-
mission, cannot take the inquest; but in such cases it shall
be-taken by justices of the peace, or other justices autho-
rised, by testimony of witnesses.— Vent. 352; Haw. P. (.
¢. 9,§ 25. Itisan indictable offence to bury the body be-
fore, or without, sending for the coroner.—1 Salk. 377.
And a coroner may, within a convenient time, take up a dead
body out of the grave, in order to view it and hold an in-
quest. The coroner may enquire of accessories defore the
fact, but not of accessories after the fact. ‘

Where there is no pretence for supposing that the deceas-
ed died otherwise than by a natural death—for instance, if
he died of fever, apoplexy, or other visitation of God—an

- inquisition ought not to be held.— Umfr. 208. The coroner
ought also to enquire of the death of all persons who die in
prison, that it be known whether they die by violence or
any unreasonable hardships; for if a prisoner, by the duress
of the gaoler, come to an untimely death, it is murder in the
gaoler.—3 Inst. 52, 91. And this inquest upon prisoners
ought to consist of a party jury—that is, six of the prisoners
(if so many there be), and six of the next ville or parish not
prisoners.— Umfrev. 212, 213.

- Of Crimes.

The crimes which are likely to come under the cognizance
of a coroner, and the law thereon, are fully set forth under
the title * Homicide,” with the exception of the ecrime of
Felonia de se, or suicide ; which is committed when . person

‘ (a) The modern practice is to commit the prisoner to the common gaol
direct, for which see the form of such commitment-—post.
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of the age of discretion and compos mentzs, kills himself by
stabbing, poison, or any other way.~—1 Hale, P. C. 411. If
he lose his memory by sickness, infirmity or accident, and
“kills himself, he is not felo de se, neither can he be said to
commit murder upon himself or any other. It is not every
melancholy or hypochondriacal distemper that denominates a
man non compos mentis, for there are few who commit this
offence but are under such infirmities, but it must be such an
alienation of mind that renders them to be' madmen, or fran-
tic, or destitute of the use of reason. A lunatic killing him-
self in a fit of lunacy is not felo de se ; butif he kills himself
ina lucid interval he is felo de se.—1 Hale, P. (. 412. If
3 mwan voluntarily give himself a mortal wound, and die
within a year and a day of that wound, he is felo de se, and he
cannot purge the crime mnor the forfeiture inflicted by the
law, by his repenting what he had done.—15. 411. Tt must
© be simply voluntary and with an intent to kill himself. If
- A., to prevent a gangrene beginning in his hand, doth, with-

~out advice, cut off his hand, by which he dies, heis not

~ thereby felo de se ; for though it was a voluntary act, yet it
was not with an intent to kill himself.i—7b. 412, A felo de
se shall be buried in the highway, with a stake driven
through his body.—4 BI. Com. 190. This barbarous cus-
tom has, however, been repealed in England, by statute 4
G. IV. The forfeiture of felo de se is of goods and chattels
only.—1 Hale, P. C..413.

Of Deodonds.

A deodand is where any man kills himself, or is by misfor-
tune slain by a horse, cart, or any other thing that moveth
to his death, then the thing which is the cause of, or moved
to his death shall be forfeited to the King.—Lill. Pr. Reg.
607. No deodand is due when an infant, under the age of
discretion, is killed by a fall from a cart, or horse, or the
like, not being in motion.—1 Hale, 422. But if a horse, or
0X, or other animal, of his own motion kill, as well an infant
as an adult, or if a cart run over him, they shall in either
case be forfeited as deodands. Where a thing not <n mo-
tion is the occasion of death, that part only which is the
immediate cause is forfeited; as, if a man climbing up the
wheel of a cart, and is killed by falling from it, the wheel
alone is a deodand ; but wherever the thing is in wmotion, not
only that part which immediately gives the wound, (as the
wheel which runs over the body) but all things which move
with it, and help to make the wound more dangerous, as
“the cart and loading, are deodand.—1 Haw. P. C. ¢. 26.



208 7 Covoner,

“W7zere the act of one Coroner shall be as effectual as 3f done
L by all. ’ .

Wherever coroners are authorised to actas judges, as in
the taking of an inquisition of death, the act of any one of
them who first proceeds in the matter, is of the same force
if all had joined in it.—1 Hale, P. C. 56. But it is said,
that after such proceeding by any’one of them, the act of
any other will be void.—Zb. 59. Also, it is certain that
when coroners are empowered to act only ministerially, as
in the execution of a process directed to them upon the -
default or incapacity of the sheriff, all their acts will
be void, wherein they do not all join. Staunf. P. C,
53, a. One coroner may execute the writ, as in the
case of an exigent; but if there be more coroners than one
for the county, the return must be in the name of all.—2
Hale, P. (. 56. The taking of an inquisition cannot be
done by deputy.—2 Hale, P. C. 58, 60. In the case of pro-
cess to coroncrs upon any disability in the sheriff, the sheriff
is no longer considered as an officer of the court in that suit;
and the coroners may do all such lawful acts as the sheriff
himself might have done, and they may take the posse comi-
tatus.—Hob. 85. If the sheriff be sued, the writ is to be
directed to the coroners.—Impey. 490. If there be above
two coroners in a county, and a writ be directed to the coro-
ners though one die, the others may execute; but if one
only survive, he can neither execute nor return the writ till
. another be made.—2 Hale, P. C.56. Where the sheriff and
coroners of particular places and liberties, have been all
challenged, in all cases elisors have not been appointed, but
venires have been directed to the sheriff of the county at
large, to summon a jury from the next adjacent visne ; and
two elisors at least ought to be appointed.—Bendl. 23 ; Dy.
367. . The same challenges that may be made to the sheriff,
nay also be made to the coroners; in which case, if all the
coroners be challenged, the venire may then be awarded to
elisors, who are always chosen and appointed by the court,
by rule, to return the jury. B

By 12'V. ¢. 81, § 136, one or more coroners shall and
may be appointed for every city and town incorporated under
the authority of this act. ' :

His Duties by Provz'néz’al Statute.

By4 &5V, c 24, s. 4, it is enacted that every coroner
upon any inquisition taken before him whereby any person
shall be indicted for manslaughter, or murder, or accessory
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‘to murder defore the fact, shall, in the presence of the party
accused, if he can be apprehended, put in writing the evi-
dence -given to the jury before him or as much thereof as
shall be material, giving the party accused full opportunity
of cross examination, and shall have authority to bind by
recognizance all such persons as know or declare any thing
material touching the said manslaughter or murder, or the
said offence of being accessory to murder, to appear at the
next court of oyer and terminer or gaol delivery, or other
court at which the trial is to be, then and there to prosecute
or give evidence against the party charged ; and every such
coroner shall cerfify and subseribe the same evidence and all
such recognizances, and also the inquisition hefore him taken, -
~and shall deliver the same to the proper officer of the court in
which the trialis to be, before or at the opening of the court.

§ 5. That when any person shall be committed: for trial
by any coroner it shall be lawful for such prisoner, his
counsel, attorney or agent, to notify the coroner that he will,
so soon as counsel can be heard, move her Majesty’s court
of superior jurisdiction, or one of the judges thereof, for an
order to the coroner to admit such prisoner to bail, where-
upon it shall be the duty of such coroner, with all convenient
expedition, to transmit to the office of the clerk of the crown,
close, under hand and seal, a certified copy of all informa-
tions, examinations, and other evidences touching the offence
wherewith such prisoner shall be charged, together with a
copy of the warrant of commitment and inquest, if any such
there be, and that the packets containing the same shall ‘be
handed to the person applying therefor in order to such
transmission, and it shall be certified on the outside thereof
to contain the information touching the case in question.

§ 6. That upon any application to her Majesty’s Court of
Superior Criminal Jurisdiction, the same order touching the
prisoner being bailed or continued in custody shall be made
as if the party was brought up on Aabeas corpus. ‘

'§ 7. If any coroner shall neglect, or offend against this
act, it shall be lawful for the court to whose officer such
examination, &c., ought to have been delivered, in a sum-
mary way to set such fine upon such coroner as the court
shall think meet C

By TV, c.5, § 5, the coroner presiding at any inquest
on any body found publicly exposed and unclaimed by any
bond fide friend or relation, shall give notice thereof to the
inspector of anatomy of the locality, if there be any, failing
which, he shall cause the body to be interred as has been
heretofore customary C o ‘

27 ‘
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By 10 & 11V, c. 14, § 19, the coroner is to return a list
of inquests and findings of juries to the Board of Registra-
tion and Statistics, on or before the 1st day of January
yearly. - ‘ ‘ ‘
~ By13& 14V, c. 56, entitled “An act to amend the law

respecting the office of coroner,” it is enacted by § 1, that
from and after the passing of this act, no inguest shall be
holden on the body of any deceased person by any coroner,
until it has been first made to appear to such coroner that
‘there is reason to believe that such deceased person came to
his death under such circumstances of violence or unfair
means, or culpable or negligent conduct, either of himself or
of other, as require investigation, and not through any mere
accident or mischance: provided always, that an inquest
shall be bolden on the body of any person who shall die™
while in confinement in the provincial penitentiary.

§ 2. That upon the death of any prisoner or any lunatic
confined in any lunatic asylum, it shall be the duty of the
warden, gaoler, keeper or superintendent of any penitenti-
ary, gaol, prison, house of correction, lock-up house, or
lunatic asylum, in which such prisoner or lunatic shall have
died, immediately to give notice of such death to some coro-
ner of the county or city in which such death shall have
taken place, and thereupon such coroner shall proceed forth-
with to hold an inquest upon the body of such deceased

~ prisoner or lunatic. ‘

§ 3. That if any person, having been duly summoned as a
Juror or witness to give evidence upon any coroner’s inquest,
shall not, after being openly called three times, appear and

- serve as such juror, or appear and give evidence on such
inquest, every such- coroner shall be empowered to impose
such fine upon any person so making default as he shall
think fit, not exceeding twenty shillings; and every such
coroner shall make out and sign a certificate, containing the
name, residence, trade or calling of such person so making
default, together with the amount of the fine imposed, and
the cause of such fine, and shall transmit such certificate to
the clerk of the peace in the county in which such defaulter
shall reside, on or before the first day of the quarter sessions
of the peace then next ensuing for such last mentioned
county, and shall cause a copy of such certificate to be served:
upon the person so fined, by leaving it at his residence .
‘within a reasonable time after such inquest; and all fines
and forfeitures so certified by such coroner shall be estreated,
levied and applied in like manner, and subject to the like
powers, provisions and penalties in all respects as if they
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had been part of the fines imposed at such quarter sessions :
provided always, that nothing herein contained shall be con-
strued to affect any power now by law vested in any coroner
for compelling any person to appear and give evidence before
him on any inquest or other proceeding, or for punishing any
person for contempt of court, in not $o appearing and giving -
. evidence, or otherwise. ‘ Lo ,

§ 4. That no inquisition found upon or by any coroner’s
inquest, nor any judgment recorded upon or by virtue of any
such inquisition, shall be quashed, stayed or reserved (a) for
want of the averment therein of any matter unnecessary to be
proved, nor for the omission of any technical word or words
of mere form or surplusage, and in all such cases, and all
others of technical defect, it shall be lawful for either of the
superior courts of common law, or any judge thereof, or any
judge of the assize or gaol delivery, if he shall think fit, upon
the occasion of any such inquisition being called in question
" hefore them or him, to order the same to be amended, and
the same shall be amended accordingly. ‘ ‘

§ 5. That whenever upon the summoning or holding of any
coroner’s inquest, it shall appear to the coroner that the
deceased person was attended at his or her death, or during
his or her last illness by any legally qualified medical practi- -
tioner, it shall be lawful for the coroner to issue his order in
the form in the schedule heréunto annexed, for the attend-
ance of such practitioner as a witness at such inquest; and
if it shall appear to the coroner that the deceased person
was not attended immediately at or before his or her death
by any legally qualified medical practitioner, it shall be Jaw-
ful for the coroner to issue such order for the attendance of
any legally qualified medical practitioneér being at that time
in actual practice in or near the place where the death has
happened; and it shall be lawful for the coroner, either
in his order for the attendance of the medical witness,
_or at any time between the issuing of such notice and the
termination of the inquest, to direct the performance of
a post mortem examination, with or without an analysis
of the contents of the stomach or intestines, by the medical
~ witness or witnesses who may be summoned to attend at any
inquest: provided that if any person shall state upon oath
before the coroner, that in his or her belief the death of the
deceased individual was caused partly or entirely by the
Improper or negligent treatment of any medical practitioner
or other person, such medical practioner or other person

" (a) So in the act: should be *reversed.”
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shall not be allowed to assist at the post mortem examination
of the deceased. o -

. § 6. That whenever it shall appear to the majority of the .

jurymen sitting at any coroner’s inquest, that the cause of
death has not been satisfictorily explained by the evidence
of the medical practitioner or other witness or witnesses.
who may be e¢xamined in the first instance, such ma-
jority of the jurymen are hereby authorised and em-
powered to name to the coromer, in writing, any other
legally qualified medical practitioner or practitioners, and
to require the coromer to issue his order, in the form
hereinbefore mentioned, for the attendance ‘of. such last
mentioned medical practitioner or practitioners, as a witness
or witnesses, and for the performance of such post mortem
examinations as in the fifth section of this act mentioned,
whether such examination has been before performed or not;
and if the coroner, having been so required, shall refuse to
issue such order, he shall be deemed guilty of a misdemeanor,
and shall be punishable by fine not exceeding £10, or by
imprisonment not exceeding one month, in the discretion of
the court trying such offence, or by both, as to the said
“court shall seem fit. ‘ .
§ 7. That where any legally qualified medical practitioner
has attended upon a coroner’s inquest, in obedience to any
~ such order as aforesaid of the coroner, the said practitioner
shall receive for such attendance, if without a post mortem
examination, £1 5s.; if with a post mortem examination,
without an analysis of the contents of the stomach or intes-
tines, £2 10s. ; if with such analysis, £5; together with the
" sum of lg. per mile, for each mile he shall have to travel in
 going to and returning from such inquest, such travel to be
- proved by his own oath to the said coroner, who is hereby
authorised and empowered to administer the same ; and the
coroner is hereby required and commanded to make his
order on the treasurer of the county in which such inquest
shall be holden, in favour of such medical practitioner or
practitioners, for the payment of such fees or remunération,
and such treasurer is hereby required and commanded to
pay the sum of money mentioned in such order of the
coroner, to the medical witness therein wentioned, out of
any funds he may then have in the county treasury. ¥
- §8. That where any, order for the attendance of any
medical practitioner as aforesaid, shall have been personally
served upon such practitioner, or where any such order not
personally served shall have been received by any medical
practitioner. ds aforesaid, or left at his residence in sufficient
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time for him to have obeyed such order, and in every case
where such medical practitioner has not obeyed such order,
he shall for such neglect or disobedience forfeit the sum of =
£10, upon complaint made thereof by the coroner or any
two of the jury holding such inquest, before any two justices
of the peace of the county where the inquest was held, or
‘the county where such medical practitioner resides; and
such two justices are hereby required, upon such complaint,
to proceed to the hearing and adjudication of the same;
. and if such medical practitioner shall not shew to the said.
justices a good and sufficient reason for not having obeyed
such order, to enforce the said penalty by distress “and sale
of the offender’s goods, as they are empowered to proceed
by any statute for the summary enforcement of any penalty
or forfeiture.
§ 9. That this act shall be in force in Upper Canada.

Schedule to which this act refers.

Coroner’s inquest at , upon the body of - . By vir-
tue of this my order, as coroner for , you are required to
appear befere me and the jury, at ,on the day of

, at o’clock, to give evidence touching the cause of
death of , (and then add, when the witness 1s 7egmred to make
or assist at @ post mortem éxammatzon,) and malke or assist in
making a post mortem examination of the body, with (or with-
out) an analy51s, (as the case may be), and report theréon at the
said lnquest. :

(Signed) Coroner.

By 20 V., c. 86, coroners are requn'ed to hold inquisitions
in cases of fire occurring within any city or incorporated
town, or incorporated village within ‘their jurisdiction. See
title ¢ Fires.”

‘ Of dzschargzng tlze Coroner, and for what mzsdemeanors
pumskecl

’

The coroner in this province holds his office during her
Majesty’s pleasure, and is therefore removable at any time
upon just cause shewn.

By stat. 3 H. VIL. “If any coroner be remiss, and make
not inquisition upon the view of the body slain or murdered
he shall forfeit for every default 100s.”

- And by 1 H. VIIL it is enacted, “ that if any coroner
- shall not endeavour himself to do his office UpOD any person
dead by misadventure, he shall forfeit 40s.”

Also, by 8 H. VIL. it is enacted, ‘“that if any coroner do
not certify his inquisition, he shall Torfeit 100s.”
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By the 1and 2 P. & M,, c. 13, § 5, every coroner, upon
any inquisition before him found; whereby any person shall
be indicted for murder or manslaughter, or as accessory
before the offence committed, shall put in writing the effect
of the evidence given to the jury before him, being material;
- and shall bind over the witnesses to the next general gaol
delivery to give evidence ; and shall certify the evidence, the
recognizance, and the inquisition or indictment before him
taken and found, at or before the trial, on pain of being
fined by the court. ‘ ' ‘

The inquisition so returned by the coroner must be en-
grossed on parchment, indented at the top, and be an exact
copy of that signed by the jurors, and in words at length;
- and such return is to be made under his hand and seal only,

with the name of his office.— Umfrev. 312.

He is to return his inquisition at the next gaol delivery;
and because he did not, the court discharged him, and set a
fine of £100.—R. v. Ld. Buckhurst, Keb. 208, PI. 81.

By stat. 25 G. II. “If any coroner, who is not appointed
by virtue of an annual election or nomination, or whose of-
fice of coroner is not annexed to any other -office, shall be -
lawfully convicted of extortion, or wilful neglect of his duty,
or misdemeanor in his office, it shall be lawtul for the court
‘before whom he shall be convicted, to adjudge that he shall
be removed from his office.” ‘ e

. This statute is only in furtherance of the powers which
- before existed for their removal.

By stat. 1 H. VIIL. justices of assize, and . justices of
peace within the county, have power to inquire of, and pun-
1sh the defaults of coroners. -

Coroner’s Fees.

By 8V., c. 38, § 1, justices of the peace, at the general
quarter sessions in July (1845), are required to. frame a
table of fees for all services now rendered in the administra-
tion of justice, and for district purposes, by any sheriff,
coroner, clerk of the peace, &c.; and the several clerks of
the peace shall forthwith transmit such table to the clerk of
the crown, at Toronto, to be laid before the justices of the
court of Queen’s Bench, and such judges are authorised by
rule in term, from time to time, to appoint the fees to be
taken by such officers accordingly. § 5. The district trea-
surer is required to pay such fees, when duly allowed by
magistrates in quarter sessions, in the order prescribed by
the 59 §of 4 & 5 V., ¢. 10. ‘
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Table of Fees.
Coroner’s Fees as established by the Ja .cdges under the

8 7., e 38.

Precept £0 SUMINON JUTY wvvvirrunninrisieiinnes P £0 2 6
Impanelling & JUry ....coccoviiiiiiiiiiin 0 5 0
Summons for witnesses, each ........ocoeiiiinnini .01 3
Information or examination of each witness v 001 3
Taking every recognizance ...........ceeeveririnninenes 0 2 6
\ecessary travel to take an inquest, per mile ...... 0 1 0
Taking inquisition and making retarn ............... 100
E\ery AU£: ¢ ;5 1) S RN 0 5 0

Nore.—The costs of inquisitions are by the 9 V., c. 58, chargeable (with
other costs relative to the administration of justice) on the public revenue,
and by order in council are to be rendered in duplicate to the treasurer of
the county during the sittings of the Court of Quarter Sessions, or within
three days thereafter, and venﬁed by affidavit. See further under title

- Costs.” ' )

Jurors' Fees.

. The law makes no provision for the payment of zmy fees
to jurors.

Proceedings by the Coroner.

When the coroner receives notice of a violent dea.th casu-
alty, or misadventure, which regularly ought to be given
from the peace officer of the parish, place or township, where
the body lies dead, he is then to issue his precept, or war-
rant, t0 summon a Jury to appear at a particular time and
place named, to enquire When, how, and by what means the

~deceased came by his death; which warrant is directed to
the peace officers of the parlsh, ‘place or precmct where the
party lies dead.

Form of the Warrant.

Province oF CaNADA :

County of , ? To the constables and peace officers of the .
to wit. g township of , in the county of

By virtue of my office, these are in her Majesty’s name to
charge and command you, that on sight hereof, you summon
and warn twenty-four able and sufficient men of your town-
ship, personally to be and appear before me, on - the
day of at o’clock in the forenoon of the same day, at
the house of A. B., called or known by the name or sign of
the , situate in the said townshlp, then and there to do
and execute all such things as shall be given them in charge,
on behalf of our sovereign lady the Queen, touchmc the death of
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R.F., («) and for s0 doing, this shall be your sufficient warrant ;
and that you also attend at the time and place above mention-
ed, to make a return of the names of the persons whom you
shall have so summoned.. and further, to do and - execute such
other matters as shall bethen and there enjoined on you.
And have you then and there this warrant. Given under my .
hand and seal, this .~ day of 18 . ‘

. ' o Cr H. (L S.)

Coroner.

If there be not sufficient jurors in the place, the coroner
may summon them from the adjoining township or parish.—
Impey, 512.

The coroner should furnish a sufficient number of blank
summonses to the constable, for' service by hnn upon the ‘
Jjurors, pursuant to the above warrant.

Form of the ;S’ummons

Provixce or CANADA : ‘
County of ,? To R. M., of the township of , in the
to wit. % county of ~ , yeoman.
By virtue of a warrant, under the hand and seal of G. H,,
gentleman, one of her Majesty’s coroners for the said county,
you are hereby summoned to be and appear before him asa

* juryman, on the day of at of the clock in the
forenoon of the same day, at the house of . known by the
sign of the in the township of in the said county,

then and there to inquire in her Majesty’s name touching the
_death of R. F., and further to do and execute such other mat-
ters and things as shall be then and there given you in charge..
and not to depart without leave. . Herein fail not, at your peril.

Dated the day of 18
‘ ‘ : E. F., Constable.

On the day appointed, the coroner attends, and -having
- received the return of the jurors, and precept, &e., the first
thing he does, is to direct the officer to open the ’court by
pzoclama’clon, viz., by proclaiming “Oyez” three times,
and to repeat after him as follows :—

“You, good men of this county, summoned to appear here
this day, to inquire for our sovereign lady the Queen, when,
how and by what means R. F. came to his death, answer to
vour names as you shall be called, every man at the first call,
upon the pain and peril that shall fall thereon.”

The coroner then proceeds to call over the jury by name,

marking the names of such as appear in the List. There

(¢) Or if unknown then say ‘“of a man (or woman), male, or female,
infant child, whose name is unknown.”
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must be twelve at the least to constitute a jury, but it is usual
"to swear thirteen or more; the jurors then proceed to elect
their foreman ; when done, he is called to the book and sworn
first, the coroner at the same time saying to the rest of the
jurors, ¢ Gentlemen, hearken to your foreman’s oath : for the
oath he is to take on his part you are severally to observe
and keep on your part.” ‘ ‘ ‘
Foreman’s Oath.

“You shall diligently inquire and true presentment make or
all such matters and things as shall bé here given you in charge
on behalf of our sovereign lady the Queen, touching the death
of R. F. now lying dead, of whose body you shallhave a view;
you shall present no man for hatred, malice or ill will, nor
spare any through fear, favour or affection; but a true verdict .
give according to the evidence. So help you God.”

The rest of the jurors are then sworn thus, four at a time:

#The same oath your foreman has taken on his part, you and
each of you are severally well -and truly to observe and keep
on your part. So help you God.”

After they are sworn it is usual for the coroner to give a
charge acquainting them with the purpose of the meeting, as
thus :— A ‘

“Gentlemen, you are sworn to enguire on behalf of the Queen, .
how and by what means R. F. came to his death; your duty is
to take a view of the body of the deceased, wherein you will be
careful to observe if there be any marks of violence thereon,
from which and on the examination of the witnesses intended
to be produced before you, you will endeavour to discover the
cause of his death, so as to be able to return me a true verdict
on this occasion.” . ‘ . ‘

When the charge is finished the coroner goes with the jury
to take a view, and examine the body of the deceased. As
soon as the view is taken it is usual for the coroner again to
call them over, and add to his former charge some necessary
‘observations he has made on view of the body; and add,
¢“that he shall now proceed to hear and take down the evi-
dence respecting the fact, to which he must crave parti-
cular attention.” Particular charges are not necessary but
in particular cases arising from. the fact or in the course of
evidence, such as lunacy, felo de se; deodand, flight, forfeiture,
&c. The deodand requires no other charge than of a value
to be put upon what caused the death, and of whose property
and in whose possession.  As to the particular charge in case
of a flight, which induces a forfeiture, where the party charged
is not forthcoming, it may be necessary to add something to

the general charge, as thus:—
28
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« Your charge will be further to enquire in what degree the
arty charged is guilty, whether of murder or manslaughter, or
of a killing in his own defence ; if you find him guilty of murder
or manslaughter, you are thento enquire what goods and chattels,
“lands or tenenents he had at the time of the act committed or at
any time since; if you find the fact to be of a justifiable homi--
cide, from inevitable necessity, or in defence of his own person,
life, or property, or where a suspected person doth fly and resist
the proper officer, and is from necessity slain because he could -
not be otherwise taken : this flight and resistance presumesa
guilt, and will incur a forfeiture ; and therefore you are to en-
quire whether, in either of the instances the party fled for it,
this is a presumptive confession of the charge; and you are
_then to enquire of his goods and chattels, but not lands or tene-
ments, in the same manner as' if you had found him guilty.”

The latter charge may be given after the evidence taken,
s0 as to have a perfect verdict. - ‘ ‘

If the inquiry be of the death of one man by another, and
it be doubtful whether the wound be mortal or not, asurgeon

- should be present examine and shew the wound.

~ After the general chargeis given to the coroner, the officer
then calls silence, and repeats after the coroner thus :—
«If any one can give evidence on behalf of our sovereign
lady the Queen, when, how and by what means R. F. came to
his death, let them come forth and they shall be heard.”

The witness appearing, the coroner takes down his name,
place of abode and occupation, and then the officer tenders
to him the following oath:—— = - ‘ ‘

« The evidence you shall give to this inquest on behalf of our
sovereign lady the Queen, touching the death of R. F., shall
be the truth, the whole truth, and nothing but the truth. So
held you God.”

The evidence should be taken down in Wfiting, (@) and as
nearly as possible in the words of the witness."
The examinations should be entitled thus :— -

Province or Canapa:

County of Informations of witnesses severally taken and

to wit. } acknowledged on the behalf of our sovereign
lady the Queen, touching the death of R. F., at the dwelling
house of J. B., known by the name or sign of the , in the
township of  , in the county of , on the day of
inthe . year of the reign of our sovereign lady Queen Vic-
toria, &c., before G. H., Esquire, one of the coroners of the
-said county, on an inquisition then and there taken on view of

o (¢) And in cases of “ murder” or “manslaughter,’f in the presence of
~ the party accused, if apprehended.—See ante 4, 5 V., c. 24, 3 4, page 209.
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the body of the said R. F'., then and there lying dead, as follows,
to wit: ‘

A. B., of the township of  , in the said county, yeoman,

‘being sworn, saith, &c. : ‘

Before the witness signs his examination it should be read
over to him, and he should be asked ¢ if that is the whole of
the evidence he can give.” He then signs it to the right hand -
of the paper. The coroner generally asks the jurors before
the witness signs, whether they have any questions for him
to ask the witness ; and if any be asked, and the answer prove
material, it should be added to the deposition. When the
witness has signed his name to the examination taken, the
coroner writes thus, to the left hand side: “taken and acknow-
ledged the day, year, and at the place above mentioned,
before G. H., coroner;” or if there are several witnesses,
then at the end of the last information, thus, <all the above
informations were severally taken and acknowledged on the
day and year and at the first place above mentioned, before
G. H., coroner.” : L

If the evidence be not all taken, the coroner may adjourn
the jury to another day, to the same or another place, to

- take and receive other evidence, first binding the jurors in
a recognizance to appear at the adjournment, thus:—

« Gentlemen, you acknowledge youfselves severally to owe to
our sovereign lady the Queen, the sum of ten pounds, to be levied
on your goods and chattels, lands and tenements, for her Majes-
ty’s use, upon condition that you and each of you do personally
appear here again (orother appointed place) on  the day of
instant, at of the clock in the forenoon precisely, then and
there to make further enquiry on behalf of our said lady the
Qeen, touching the death of the said R. F., of whose body you
have already had the view. Are you all content?”

The coroner then adjourns the court, thus :— g

Gentlemen, the court doth 'dismiss you for this time: but
requires you severally to appear here again (or at the adjourned
place) on = the day of instant, at  of the clock in
the forenoon precisely, upon pain of £10 a man, on the condition
contained in your recognizance entered into.

The coroner may in his discretion grant his warrant to
bury the body of the deceased to prevent infection. Then
the officer adjourns the court by making proclamation,
thus :— - = ‘ IR

“Oyez! oyez! oyez! all manner of person who have any thing
more to do at this court before the Queen’s coroner for this
. county, may depart hence and give their attendance here .
. again (or other. adjourned place) on the day of
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instant, at of the clock in the forenoon prec1selv God
save the Queen.”

The coroner will make a proper entry in his minutes of
the recognizance and the adjournment, &e.

When the jury are met at the adjourned time and place,
the officer opens the court by proclamation as in the first
instance, with this addition :—

« And you, gentlemen of the jurvhvho have been empannelled
and sworn on this Jnquest to enquire touching the death of R.
F. severally answer tO} our names, and save your recovnlzance.”

If foreigners are examined as witnesses, the coroner s to
have an mterpreter, who 1s to be sworn, thus :—

« You shall well and truly interpret unto the several witnesses
here produced on behalf of our sovereign lady the Queen,

. touching the death-of R. F., the oath that shall be administered
to them, and also the questions and demands which shall be
made to the witnesses by the court or jury, concerning the
matters of this enquiry, and you shall well and truly interpret
the answ ers which the witnesses shall thereunto give. So help
you God.’

He then interprets the oath‘to the witnesses, and their
answers, Which the coroner takes down in writing in the same
way as other depositions. ‘

After the additional evidence has been taken down in
writing and subscribed by the witnesses, the coroner then sums
up the whole of the evidence to the jury, at the same time
explaining to them the law upon the case when necessary.
He then desires the jury to consider their verdict. If they
withdraw to consider their verdict, the officer issworn to take

- care of them, thus:—
~“You shall well and truly keep the jury upon this enquiry

without meat, drink, or fire : you shall not sufler any person to
speak to them, nor you yourself, unless it be to ask them

whether they be agreed to their verdxct, until they shall be .

agreed. So help you God.”

The officer takes them to a convenient room, and attends
the door on the outside until they are agreed ; “When agreed,
they return, and the coroner calls over their names, and
afterwards asks them if they be agreed in their verdict; if
the foreman replies in the affirmative, the coroner asks them
* who shall say for you ¥’ to which they reply * our
foreman.” Then the coroner says,  Mr. Foreman, how do
you find that R. F. came to his death, and by what means ?””
The foreman then delivers the '»erdlct which the coroner
records.

It seems that twelve at least must agree if there be no
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division ; but if there be a division, the coroner then collects
their voices, beginning with the last on the panel and rising
upwards to the foreman, who declares last. The coroner
collects the numbers and declares the majority into which
the minority sinks, and the finding (which is to be given by
" the foreman) is from necessity taken and considered as the
verdict of all. When the verdict is given, the coroner then
draws up his inquisition in form, and at the foot affixes a .
seal for himself and each of the jurymen. The coroner and.
jurors then sign their names opposite the seals; to the
coroner’s name he adds ¢“the office ”” thus, G. H. “ coroner.” .
. The inquisition being thus completed, the coroner then
‘addresses the jury as follows :~— o

« Gentleman, hearken to your verdict, as delivered by you,
and as I have recorded it. You find &c.””  (IHere repeat the
substance of the verdict). ‘ ‘ ‘

If itis a case that will come to the assizes, the coroner
binds all proper persons over in a recognizance to appear,
prosccute and give evidence. . ‘ .

- He should in the first place bind over onc of the parties
(generally the next of kin to the deceased) to appear and
prosecute. ‘ ‘ ‘

If the grand jury should return, “no bill,” the party
may still be arraigned and tried on the coroner’s inquisition.

The usual manner of taking a recognizance is by calling
the parties by name and thus addressing them :

“YouJ. R,, E. D., and G. B., severally acknowledge to owe
to our sovereign lady the Queen, the sum of - each of good and
lawful money of this province, to be made and levied upon your
respective goods and chattels, lands and tenements, by way of
recognizance, to her Majesty’s use if default shall be made in
the condition following.”’ ‘ ‘ ‘ '

(For condition sce below.)
The coroner then says are you content ?”’

Form of a Recognizance to Appear and Prosecute.

ProviNce oF. CANADA: ‘
County of Be it remembered that on the  day of
to wit. E in the year of our Lord J.R. of
veoman, personally came before me oune of her Majesty’s coro-
ners for the said county, and acknowledged himself to owe
to our sovereign lady the Queen, the sum of ©, of good
and lawful money of this province, to be made and levied on
his goods and chattels, Jands and tenements, by way of recog-
nizance to her Majesty’s use; if default shall be made in the

condition following: ‘
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The condition of this recognizance is such, that if the above
boundenJ. R. do personally appear at the next session of general
gaol'delivery to be holden in and for the county of * , and shall
then and there prefer, or cause to be preferred, to the grand
. jury, a bill of indictment against C. D. late of » labourer,
and now in custody for the wilful murder of A. B. late of &c.,
and that the said J. R. do then and there personally appear
and give evidence upon such bill of indictment to the said
grand jury, and in case the said bill of indictment be found
by the grand jury a true bill, that then the said J. R. do per-
sonally appear at the said general gaol delivery, and there
prosecute the said C.. D. on .such indictmeunt, and do then
and there give evidence to the jury that shall pass on the trial
of the said C. D. touching the premises, and in case the said
bill of indictment shall be returned not found, that then the
said J. R. do personally appear at the said general gaol de-
livery, and then and there prosecute and give evidence to the
jury that shall pass on the trial of the said C. D. upon an in-
quisition taken before me, one of her Majesty’s cordners for
the said county, on the view of the body of the said A. B., and
not depart the court without leave, then this recognizance to be
void, otherwise to remain in full force.  Taken and acknow-
ledged. this day of before me o

‘ G. H. Coroner.

Form of a Recognizance to appear and give Evidence.
Provixce or CANADA @ .
County of Be it remembered that on the day of

to wit gin the year of our Lord s S. R. of |

yeoman, E. D, of blacksmith, and G. B. of , mason,
personally came before me one of her Majesty’s coroners for
the said county, and severally acknowledged themselves to owe
to our sovereign lady the Queen the sum of = of good and
lawful money of this province, to be made and levied on their
respective goods and chattels, lands and tenements, by way of
recognizance, o her Majesty’s use if default shall be made in
the condition following : .

«The condition of this recognizance is such, that if the above
bounden S. R., E. D. and G. B. do severally appear at the
next session of general gaol delivery to be holden in and for
‘the said county, and then and there give evidence upon a bill
of indictment to be then and there preferred to the grand jury
against C. D., late of the township of in the said county,
labourer, for the wilful murder of R. F. late of &c. And
in case the bill of indictment be found by the grand jury a true
bill, then if they the said 8. R.; E. D. and G. B. do severally
" appear and give evidence to the jury that shall pass on the
trial of the said C. D. upon the said indictment: and in case
the said indictment shall be returned by the grand jury afore-
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" said ¢ not found,” then if they the said S. R., E. D. and G. B.
do severally appear at the said session of general gaol delivery,
and then and there give evidence to the jury that shall pass on
the trial of the said C. D. upon an inquisition taken before me,
one of her Majesty’s coroners for the said county, on the view
of the body of the said R. F., and not depart the court
without leave, then this recognizance to be void, otherwise to
remain in full force. Taken and acknowledged this day of

‘before me L .. G. H. Coroner.

If one of . the witnesses be a married woman, and the hus-
band not present to enter into a recognizance for her, she is
not to be bound in any sum penal, but “‘on pain of imprison-
ment,” thus :. 8. the wife of J. S. of, &c., labourer, on pain
- of imprisonment, in case she shall make default in such con-
dition; but if the husband be present, he is also to be bound for
the appearance of his wife ; and if the witness happen to be
an infant, (or minor under the age of twenty-one years,) the
parent or master should be bound in a recognizance for his
appearance. ‘

Form of a Recognizance by Husband and Wife. -

- Provixce oF CANADA: ‘ ‘

County of Be it remembered that J. P. of the town-

to wit. ship of in the county of , yeoman,

and E. P., his wife, severally acknowledged themselves to be
bound by recognizance to our sovereign lady the Queen, as
follows, that is to say, the said J. P. in the sum of £20 of law-
ful money of the province of Canada, to be levied on his goods
and chattels, lands and tenements, by way of recognizance,
1o her Majesty’s use, and the said E. P. his wife, on pain
of imprisonment, in case default shall be made in the con-
dition ' following :—The condition of this recognizance is
such, that if the said' E. P., the wife of the said J. P., do and
shall personally appear, &c. (asin the former Recognizance, page
222.) | ‘

Form of Recognizance by a Master, (parent or guardian,)

 for the appearance of an apprentice or minor. ‘
Province or Canapa: ‘ ‘

County of Be it remembered, that on the  day of

. towit. g in the year of our Lord  J. P., of the

township of In the said county, shopkeeper, the mainpernor

of J. J. his apprentice (or son), an infant, personally came before

me, one of her Majesty’s coroners for the said county, and ac-

knowledged himself to owe to our sovereign lady the Queen,
+ the sum of good and lawful money of this province, to be

levied on his goods and chattels, lands and tenements, by way
~ of recognizance, to her Majesty’s use, if default shall be made
in the condition following.
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The condition of this recognizance is such that if the above
named J. J. the apprentice (or son) of the said J. P., do appear at
the next session of general gaoldelivery to be holden inand for the
. said county, and then and there give evidence upon a bill of in-
dictment to be then and there preferred to the grand jury, against
C. D. late of the township of  in the said county, labourer, for
.the wilful murder of R. F:lateof &c. Andin case the bill of
indictment be found by the grand jury a true bill, then if the
said J. J. do- appear and give evidence to the jury that shall
pass on the trial of the said C. D. upon the said indictment;
and in case the said indictment shall be returned by the grand.
jury aforesaid ¢ not found,”’ then if the said J. J. do appearat
the said session of gencral gaol delivery, and then and there
give evidence to the jury that shall pass on the trial of the said
C. D. upon an inquisition taken before me, one of her Majesty’s
coroners for the said county, on the view of the body of the
said R. F., and not depart the court without leave, then this
recognizance to be void, otherwise to remain in full force.
Talen and acknowledged this day of before me -

‘ G. H. Coroner.

The business of the court being concluded, the officer
then makes proclamation thus:— .

“You good men of this township, who have been empan-
nelled and sworn of the jury to enquire for our sovereign
lady the Queen, touching the death of R. F., and who have
returned your. verdict, may now depart hence and take
your ease. God save the Queen.” :

The following forms of inquisitions, summonses, warrants,
&c., arve transcribed from Impey’s Office of Coroner.

Form of an Inguisition on a Lunatic.

ProviNCE 0F CANADA:

County of = An inquisition indented, taken for our sove-
10 wit. § reign lady the Queen, at the township of
in the county of = the day of  in the year of the

reign of our sovereign lady Queen Victoria, &c., before G. H.,
gentleman, one of the coroners of our said lady the Queen for
the said county, on view of the body of R. F., then and there
lying dead, upon the oath of A. B., &c., (here insert the names of all
the jurors sworn,) good and lawful men of the said township, duly
chosen, and who being then and there duly sworn and charged
to enquire for our said lady the Queen, when, where, how, and
after what manner, the said R. F. came to his death, do, upon
their oath say, that the said R. F. not being of sound mind,
memory and understanding, but lunatic and distracted, on the

day of in the year aforesaid, at the township aforesaid,
in the county aforesald, to wit, into the river Humber there
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l1id cast and throw himself, by means of which said casting and
throwing, he the said R. F., in the waters of the said river-was.
. thien and there suffocated and drowned : of which said suffoca-
tion and drowning, he the said R. F. then and there instantly
died ; and so the jurors aforesaid, upon their oath aforesaid, do
say that the said R. F. in manner and by the means aforesaid, not
being of sound mind, memory, and understanding, but lunatic
and distracted, did drown and kill himself. In witness whereof,
as well the said coroner as the jurors aforesaid, have to this
‘inquisition set their hands and seals, on the day and year, and
at the place first above mentioned.  G. H. Coroner, [L. 8.]

A. B [L. 8.1

C.D. [L. 8.]

E. F. (L. 8.]
&c.

. Felo de se, 63/ Drowning.

That the said R. F., not having the fear of God before his
eyes, but being moved and seduced by the instigation of the
devil, on , with force and arms, at the township aforesaid, in
the county aforesaid, in and upon himself, in the peace of God,

. and of our said lady the Queen, then and there being, feloni-
ously, wilfully, and of -his malice aforethought, did make an.
assault, and that the said R.F. into a certain river or stream of
water, commonly called , atthe township aforesaid, in the
county aforesaid, did violently cast and throw himself, by means
of which said casting and throwing, he, the said R. F., in the
waters of - the said river, was then and there suffocated and

" drowned; of which said suffocation and drowning, he the said
R. F. then and there instantly died. And so the jurors afore-
. said, upon their oath aforesaid, do say, that the said R. F. in
manner and by the means aforesaid, feleniously, wilfully, and
of his malice aforethought, did kill and murder himself, against
the peace of our said lady the Queen, her crown and dignity; and
that the said R. F., at the time of the said felony and murder,
so as aforesaid done and committed, had no goods or chattels,
lands and tenements, within the said county, or elsewhere, to
the knowledge of the said jurors;—(or that the said R.F. at the
time of doing and committing of the felony and murder afore-
said, had goods and chattels contained in the inventory to this
inquisition annexed, which remain in the custody of C.D., who
claims the same.) In'witness, &c. ‘

Upon an Accidental Death occasioned by a Cart.

. That W. C., late of the township aforesaid, in the county
aforesdid, carman, on , at the township aforesaid, in the
county aforesaid, in a certain public street or highway, there
called , being negligently driving in a cart, drawn by one
horse, and loaded with twelve barrels of flour; it so happened,
that the said A. P. being in the street and highway aforesaid, was

29
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then and there accidentally, casually, and by misfortune, forced
to the ground by the horse so drawing the said cart as aforesaid,
and the said cart so loaded as aforesaid, was then and there, by
the said horse violently and forcibly drawn to and against the
said A. P., and the wheel of the said cart, so drawn and loaded as
" aforesaid; did then and there accidently, casually and by misfor-
ture, violently go upon, and pass over the breast and body of the
siad A. P., by means whereof the said A. P., from the weight
and pressure of the said cart, so loaded and drawn as aforesaid,
did then and there receive one mortal. bruise in-and upon his
said breast and body, of which said mortal bruise, he the said
A.P.then and there instantly died ; and so the jurors aforesaid,
upon their oath aforesaid, do say that the said A.P., in manner
and by the means aforesaid, accidentally, casually, and by mis-
fortune came to his death, and not otherwise; and that the said
horse, cart, and loading were the cause of the death of the said
A.P., and that the said twelve barrels of flour are of the value
of ., the said cart of the value of , and the said horse of
the value of . , amounting in the whole, to the sum of ,
of lawful money of the province of Canada, and are the property
and in the possession of D.E.of  yeoman, or of his assigns.
In witness, &, . ‘ ‘ .
(@) If it be intended to impose a nominal fine or deodand
only, then say, = T ‘ " C
« And that the said horse, cart, and loading are of the value
of five shillings of lawful money, &c.”” (as before.) y
By a Fire—Thaton ~ , at, &c., the warehouse of C.D.,
situate in the same township and county; casually took fire, and
the said A. B., being then and there present, aiding and assist-
ing to extinguish the shid fire; it so-happened, that a piece of
timber, by the force and violence of the said fire, then and there
accidentally, casually, and by misfortune, fell from the top of
the said warehouse, in and upon the head of him, the said A.B.
by reason whereof, he the said A. B. then and there received &
mortal fracture on the head of him, the said A. B., of which
said mortal fracture, he, the said A. B.. from the said = = day
of  ,in the year aforesaid, until the day of = ,in the
year aforesaid, there did-languish, and languishing did live; on
whichsaid = dayof ,in the year aforesaid, at the town-
ship aforesaid, in the county aforesaid, he, the said A.B., of the
mortal fracture aforesaid, did die. And so the jurors aforesaid,
&c., and that the said piece of timber was the occasion of the
death of the said A.B., and is of no value: (orit is of the value
of, &c.,) and in the possession, &c. In witness, &c. ‘
By Drowning.—That the said A. B. on aforesaid, in a
certain river, called , at the township, and in the county

(a) The amount is generally regulated by the nature of the case; if purely
_accidental the deodand is nominal: but in cases of gross or culpable negli-
gence the amount is accordingly. ‘ ‘
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aforesaid, accidentally, casually, and by misfortune, was in the
waters of the said river, then and there suffocated and drowned
of which said suffocation and drowning, he, the said A.B. then
and there instantly died. And so the jurors, &c. :
Nutwral Death—That the said A. B., on and for a long
uime before, at, &c., did labour and languish under a grievrus
disease of body, to wit, an asthma; and that on the said
day of , in the year aforesaid, at, &c., she the said A. 8.
" departed this life, by the visitation of Godd, in a natural way.
ta wit, of .the disease and distemper aforesaid, and not by any
.. hurt or injury received from any person, to the knowledge of
~the said jurors. In witness, &c. . ‘ :
Found Dead.—That the said A. B., on, &c., at, &c., in a
" certain brick-field, in the possession of one C. D., was found
dead. That he the said A. B., for some time before, had been
very ailing and infirm, and not able to work; that he had no
marks of violence appearing on his body, and departed this lifc
by the visitation of God, in a natural way, to wit, of his said
allment and infirmity, and not by any violent means whatsoever,
10 the knowledge of the said jurors. In witness, &c.

Stranger found. Dead.—That the said man, unknown, on, &ec..
at, &c., to wit, in a certain wood, there called the long wood,
was found dead. That the said man, unknown, had no marks -
of violence appearing on his body ; but how, or by what means
he came’ to his death, no evidence thereof doth appear to the
said jurors. In witness, &c. ‘

By Excessive Drinking.—That the said A.B., on, &c., at, &c.,
departed this life by excessive drinking of ardent spirits, and
not from any hurt, injury or violence done or committed byany
person or persons whatsoever to the knowledge of the jurors.
[n witness, &c. ‘ S ‘

Inclemency of the Weather.—That the said man, unknown,
was found dead in a certain lane, situate in the said township,
commonly called . , that the said man unknown, had no
marks of violence appearing on his body, but died through
want and inclemency of the weather, and by no violent ways
or means whatsoever, to the knowledge of the said jurors. In
witness, &ec. - ‘ o

Death in Prison.—That the said A. B, being a prisoner for

.debt in the gaol of » at, &c., in the gaol aforesaid, departed
this life by the visitation of God, in a natural way, to wit, of
a fever, and not otherwise. . In witness, &c. ‘

Falling out of @ Boat.—That the said C. D., on, &c., being in
a certain boat with a certain sail and oars, the property of him,
the said C. D., at, &c., it so happened, that by the violence of
the wind and waves, the said boat was then and there acciden-
tally, casually, and by misfortune, upset, by means whereof
the sajd C. D. was then and there accidentally, casually, and
by misfortune cast and thrown into the waters of the said



228 - @ovoner.

ryiver, and in the waters of the said river was then and
there suffocated and drowned, of which said suffocation and -
drowning. - he the said C. D. then and there instantly.died.
And so the jurors, &c., and that the said boat, and the sail
and oars thereof, did occasion the death of the said C. D.,
and are of the value of 10s., and in the possession of , 0T
his assigns. In witness, &c. B
Murder.—That C. D., late of, &c. labourer, not having the fear,
of God before his eyes, but being moved and seduced by the
" Instigation of the devil, on, &c., with force and arms, at, &c.,
.in and upon the said A. B., in the peace of God, and of our
said lady the Queen, then-and there being,feloniously, [wilfully
and of his malice aforethought,] did make an assault, and that
the said C. D. with a certain iron poker of the value of ls.,
which the said C. D. then and there had and held in both his
hands, him the said A. B., in and upon the head of him the
said A. B., then and there, divers times, feloniously, [wilfully
and. of his malice aforethought,] did strike and beat, then and
there giving unto him. the said A. B., in and upon the back
part of the head of him, the said said A. B., with the iron
poker aforesaid, one mortal fracture of the length of two inches,
of which said mortal fracture he the said A. B. then and there
instantly died. And so the jurors aforesaid upon their oath
aforesaid, do say, that the said C. D. him, the said A. B. in
© manner, and by the means aforesaid, feloniously, [wi/fully, and
of Mis malice aforcthought,] did [%dll and murder,] against the
‘peace of our lady the Queen, her crown and dignity, and that
the said C. D. after the doing and committing of the said
felony and [murder] aforesaid, withdrew and fled for the same,
and that neither at the time of the doing and committing
thereof, nor at any time since, he the said C. D. had any goods
or chattels, lands or tenements within the said county or else-
where, to the knowledge of the said jurors. In witness, &c.
Manslaughter.—The form is precisely the same,except that the
words ¢ wilfully and of his malice aforethought,” are to be left
_out, and the words ¢ feloniously did kil and slay,’” substituted
for « kill and murder,” and the word *manslaughter,” for -
“ murder,” in another part.—See the parts marked with
brackets. ‘ ‘
: Se Defendendo.

That on the . day in the year aforesaid, at the.
township aforesaid, in the county aforesaid, the said A. B.
being in a certain common drinking room belonging to a public
house there situate, known by the name or sign of ,in

" which said common drinking room one C. D., late of the town-
ship aforesaid, in the county aforesaid, labourer, and divers
other persons was and were then and there present ; and that
the said A. B., without any cause or provocation given by the
said C. D., did then and there menace and threaten the said

- C. D. to turn him the said C. D. out of the said common drink-
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ing room, and for that purpose did then and there lay hold of
the person of him the said C. D., and on him the said C. D.,in
the peace of God and of our said lady the Queen then andthere
being, violently did make an assault, and him the said C. D.,
without any cause or provocation whatsoever, didthen and there
beat, abuse and evilly entreat, whereupon the said C. D. for the
rescrvation and safety of his person, and of inevitable necessity,
did then and there with the hands of him the said C. D. defend
himself against such the violent assault of him the said A, B. as
it waslawful for him todo ; and the said A.B. did then and there
- receive against the will of him the C. D., by the falls and blows
which he the said A. B. then and there sustained by him the
said C. D’s. so defending himself as aforesaid, divers mortal
‘bruises, in and upon the head, back and loins of him the said
A. B., of which said mortal bruises he the said A. B. from the
said day of , in the year aforesaid, until the "day of
the same month in the same year, at the township aforesaid, in
the county aforesaid, did languish, &c., (as in former precedent);
and so the jurors aforesaid, upon their oath aforesaid, do say
that the said C. D. him the said A. B. in the defence of him-
self the said C. D. in mauner and by means aforesaid, did kill’
and slay ; but what goods or chattels the said C. D. had at the
time of the doing and committing the said manslaughter in
his own defence as aforesaid, the said jurors know not. 1n
witness, &c. ‘ :

By Swfocating a Bastard.—That A. B., late of &ec. ,
single woman, on &c. , being then and there big with a
female child, afterwards, to wit, on the same day and year, at
the township aforesaid, in the county aforesaid, the said female
child, alone and secretly from her body, by the providence of
God, did' bring ‘forth alive, which said female child by the
laws of this province was a bastard; and that the said A. B.
not having the fear of God, &c., (as before), afterwards, to wit,
on the same day and year aforesaid, with force and arms, at
the township aforesaid, in the county aforesaid, in and upon the
said newborn female bastard child so alive, and in the peace of
God and of our said lady the Queen then and there being,
feloniously, wilfully, 'and of her malice aforethought, did
make an assault, and that the said A. B., her the said new-
born female bastard child with both her hands, in a certain linen
cloth of no value, then and there feloniously, wilfully and of her
malice aforethought, did wrap up and fold, by means of which .
said wrdpping up and folding of her the said new-born female
bastard child, in the linen cloth aforesaid, she the said new-
born female bastard child was then and there suffocated and
smothered, of which said suffocation and smothering she the
said new-born female bastard child then and there instantly
died ; and so the jurors aforesaid, do say that the said A. B.
her, the said new-born female child, in manner and by the
means aforesaid, feloniously, wilfully and of her malice afore-
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‘thourrht, did kill and murder, against the peace of our said -
lady the Quecn, her crown and dlgmty, [ﬂmht, forfelture,—as
before]. In witness, &c.

By throwing down @ Privy.—And that the said A. B. him,
the said new-horn male Chlld did then and there take into both
her hands, and him the said new-born male child into a certain’
privy, or necessary house, there situate, then and there feloni.
ously, wxlfully and of her malice aforethought, did violently
cast and thrown down, by means whereof he, the said new-born
male child, in the soil or filth then and there contained in the
said privy or nccessary house, was then and there suffocated *
and smothered, of which said suffocation and smothering he the
said new-born male child then and there instantly died ; ; and
so the jurors, &c. [as before] [flight, forfuture——as before] In
witness, &c.

1quzn st Aiders and Abettors, in murder or manslaughter.—And
the jurors aforesaid, upon their oath aforesaid, do further say
that S. W. late of &c. labourer, and G. W, late of the same
place, lubourer, at the time of the doing and commlttma of the
felony and murder, (orfelony and manstaughter) aforesald were
present, aiding, abetting, assisting. comforting and maintaining
the said C. D. to kill and murder (or Kll and. slay) the said A.
B., in manner aforesaid ; and so the jurors aforesaid, upon their
oath aforesaid, do say that the said C. D. and E. F. him, the
said A. B., in manner and by the means aforesaid, feloniously,
wdfully and of their malice aforethought, did kill and murder,
(and in cases of manslavghter say, felonwuslg/ did kil and slay),
against the peace, &c., (conclude wu‘k ﬂL ght and forfeiture). In
thness, &e.

Form of the Warrant to ;S’ummon a Jury

PROVI‘\LE or Caxapa:
County of To the constables of the township of  ,in
to wit. }the county of , and all other her Majesty’s
officers of the peace in and for the said county.
By virtue of my office, these are in her Majesty’s name to
charge and command you, that on sight hereof you summon
and warn twenty-four able and sufﬁcmnt men of your township,

pcrsonally to be and appear before me, on the day of
at. o’clock in the forenoon, at the house of A. B., called
or known by the name or sign of the situate at.  in the

said township, then and there to do and execute all such things
that shall be given them in charge on behalf of our sovereign
lady the Queen’s Majesty, touchm«r the death of R. F., and for
so doing this shall be your sufficient warrant: and that you
also attend at the time and place above mentioned, to make a
return of the names of the persons whom you have so sum-
moned, and further to do and execute such other matters as
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;hull be then and there enjoined you, and have you then and
- “there this warrant. Given under my hand and seal, this "
day of 18 . G. H., Coronm

Form of the Constable’s ;S’ummons

PROVINCE OF CA\ADA T
County of ] By virtue of a warrant under the hand and
to wit. §  seal of G. H., gentleman, one of her Majes-
ty’s coroners for this county, you are hereby summoned person-
ally to be and appear before him as ajuryman, on the day
of at of the clock in the forenoon, precisely, at the
house of - "known by the sign of the in the township of
in the said county, then and there to enquire in her Ma-
~ jesty’s behalf, touching the death of R. F., and further to do
and execute such other matters and things as shall be then and
there given you in'charge, and not to depart without leave.
Herein fail not at your pcrll Dated the day of . in the
yvear of our Lord 18 . - Constable.

N,B.—The Coroner should furnish a sufficient number of printed or
. written summeonses to the constable for service on the Jurors.

- Warrant to Bury after a View.

ProviNcE oF CaNADA:

County of To the minister and churchwardens of the
to wit. township of  , in the county of  ,and

10 all others whom it may concern.

Whereas I, with my inquest, the day and year hereunder
written, have taken a view of the body of J. D., who not being
of sound mind, memory and understanding, but lunatic and
distracted, shot himself, (or agreeably to the jz*zdm g of the jury),

. who now lies dead in your township,and have proceeded therein -
according to law. - These are therefore to certify that you may
lawfully permit the body of the said J. D. to be buried: and
for so doing this shall be your warrant. Given under my hand
and seal the day of

G. H.,, (,oroncr.

Warrant to Bury a felo de se, after Ingmsztzon Sound.

ProvineE oF Canapa:
County To the churchwardens and constablea of the

10 wit, % township of , in the county of -

Whereas by an inquisition taken before me, one of her
Majesty’s coroners for the said county, this day of , in
the year of the rewn of her present Majesty Queen Vic-
" toria, at the township of , in the said county, on view of the
“body of J. D., then and there lying dead, the jurors in the said

inquisition named have found that the said J. D. feloniously,
wilfully and of his malice aforethought killed and murdered
himself (as the finding may be)s these are therefore, by virtue of
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my‘ office, to will and require you forthwith to cause the body
of the said J. D. to be buried according tolaw; and for yourso -
doing this is your warrant. Given under my hand and seal

" this day of ‘
‘ : .G. H., Coroner. -

" .. N. B.—The last form of warrant should not be directed to the minister.

" The Return thereto.

By virtue of the within warrant to us directed, we have
caused the body within named to be buried according to
law.

g % } 07Lu707bwardens.

I. D. Constable.

Warrant to Bury without a View, where no effectual Inquest
- can be taken. ‘

" Province oF CANADA:

County of . To the minister and churchwardens in the
to wit. township of , in the county of

Whereas I.am credibly informed that on the  dayof
the body of a new born male child was found dead in a coffin,
in the churchyard of the said township, and that there is not
any evidence to be found to make appear to the jury either by
what means the said male child was there laid, or who was the
.mother thereof, or how it came to his death, nor are there any
marks of violence appearing on its body. These are therefore
to certify that in the county charge you may permit the body
of the said new born male child to be'buried: and for so doing

this is your warrant. Given under my hand and seal this
day of ‘ ‘ ‘ ‘
: G. H., Coroner.

 Another form of Warrant to Bury without a view.

ProviNce o CanNaDa:
County of { To the minister and churchwardens to the
to wit. % township of  , in the county of
‘Whereas I am credibly informed, that on the day of
instant, A.B. died suddenly in the street, to wit, (name the street)
in the township of  , in the said county, as supposed by a
fit of an apoplexy or other sudden visitation of God, and-that
he came not to his death by any violent means whatsoever.
Thesc are therefore to certify that in ease of the county charge
you may permit the body of the said A. B. to be buried : and
for so doing this shall be your warrant. Given under my hand
and seal this . day of ‘ ‘ o
. .G. H., Coroner.
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Warrant to Bury without a View, when the Body was
| Jound Drowned. ‘ :

- Province oF CaNapa: - ‘ ‘
County of - To the minister and churchwardens of th
to wit. '{. township of ,in the countyof =~ . =~
Whereas I am credibly informed that on the -~ 'day of
the bodyof a man unknown wis taken up dead, and floating
in the river ,in the township of “in the said county,
and that no marks of violence do appearon the body of the said
man unknown ; and whereas there is no evidence to-make ap-
pear to a jury how or by what means the said man unknown
came to his death. These are therefore to certify that in ease.
of the county charge you may permit the body of the said man
unknown to be buried : and for so doing this is your warrant,
Given under my hand and seal, this®  day of .
" G. H. Coroner.

Warrant to take up a Body interred.

Province oF CaNADA: : - ‘

County of » ! To the minister and churchwardens of the
to wit. . township of ,in the county =~ of .

Whereas, complaint hath been 'made unto me, one of her
Majesty’s coroners for the said county, on the day of
that the body of one G. R. was privately and secretly buried in
your township, and that the said G. R. died not of a natural,
_but violent death : and whereas no notice of the violent death
of the said G. R. hath been given to any of her Majesty’s ‘coro- -
ners for the said county, whereby, on her Majesty’s beklalf, an
inquisition might have been taken on view of the body of the
said G. R, beforé his interment, as by law required. These
are therefore, by virtue of my office, in her Majesty’s name to
charge and command: you, that you forthwith cause the body of
the said G. R. to be taken up and safely conveyed to  in the
© said township, that I with my inquest, may have a view thereof,
and proceed therein according to law. . Herein fail not, as you
will answer the contrary at your peril. - Given under my hand

and seal, the  day of -
‘ G. H., Coroner.

Warrant to Apprehend a Person for Murder. |

Province oF CaNaDA: ‘ ‘ ‘ :
County of To the constables of the township of ,in
to wit. } the county of yand all other her Ma-
jesty’s peace officers in the said county. .
Whereas, by an inquisition taken before me , one of her
'Majesty’s coroners for the said county, this - - dayof = ,at
, in the said cognty, on view of the body of G. R., then
. and there lying dead, one C.D.,lateof ', in the said county,

30
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labourer, stands charged with the wilful murder of the said G.
" R., these are, therefore, by virtue of my office, in her Majesty’s
name, to charge and command you, and every of you, that youor -
some one of you, without delay, do apprehend and bring before -
me - the said coroner, or one of her Majesty’s justices of the
peace of the said county, the body of the said C.D., of whom
you shall have notice, that he may be ' dealt with according to
law. And for your so doing, this is your warrant. Given
under my hand and seal, this  day of . .

‘ ‘ K - . .G. H., Coroner.

Commitment for Murder.
ProviNcE oF CaNaDA:

County of » ? To the constables of the township of in

‘ to wit. the county of  , and all other her Majesty’s
officers of the peace for the said county, and to the keeper of
her Majesty’s gaol, at , in the said county.

Whereas, by an inquisition taken before me, one of her
Majesty’s coroners for the said county, the day and year here
under-mentioned, on view of 'the body of R. L., Iying dead in
the said township of , in the county aforesaid, J. K., late
of the township of , in the said county, labourer, stands
charged with the wilful murder of the said R.'L. These are,
therefore, by virtue of my office, in her Majesty’s name to
charge and command you, the said constables and others afore-

_ said, or any of you, forthwith safely to convey the body of the
said J. K. to her Majesty’s gaol at aforesaid, and safely to
“deliver him to the keeper of the said gaol ; and these are like-
wise by virtue of my said office, in her Majesty’s name, to will
and require you, the said keeper, 10 receive the body of the said

~ J. K. into vour custody,and him safely to keep in the said gaol,

until he shall be thence discharged by due course of law, and.

for your so doing this shall be your warrant. Given under my

hand and seal, the  day of

‘ o ‘ G. H., Coroner.

Summons to a Witness.

Province oF CaNapa: ‘

County of s E To A. P., of the township of , in the
to wit. county of , yeoman. ‘

Whereas I am credibly informed that you can give evidence
on behalf of our sovereign lady the Queen, touching the death
of A. P., now lying dead inthe township of ,1n the said
county. These are, therefore, by virtue of my office, in her
Majesty’s name, to charge and command you' personally to be
and appear before me, at the dwelling-house of J. R., known as
the sign of , situate at ., in the said township, at
o’clock in the forenoon, on the day of instant, then and

there to give evidence and be examined on her Majesty’s behalf -
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before me and my inquest touching the premises: herein fail -

not, as you will answer the contrary at your peril. Given

under my hand and seal this  day of . i ‘
o : ‘ - G. H., Coroner.

Warrant for Contempt against a Witness for not appearing

‘ T to give evidence. ‘ ‘

‘Province oF CANADA: . : .
County of .. ,] To the constable of the township of ,
to wit, in the county of ,and to all other her
Majesty’s officers of the peace in and for the sdéme county.

Whereas I have received credible information that A. P. of
"the township of =, in the said county, can give evidence on
behalf of our sovereign lady the Queen, touching the death of
C. D., now lying dead in the said township; and whereas the
said A. P. having been duly summoned to appear and. give
evidence before me and my inquest touching the premises, at
the time and place in the said summons specified, of which
oath hath been duly made before me, hath refused and neglected
so to do, to the great hindrance and delay of justice. These
are, therefore, by virtue of my office, in her Majesty’s name,
to charge and command you, or one of you, without delay to
apprehend and bring before me, one of her Majesty’s coroners
of the said county, now sitting at the township aforesaid, by
. virtue of my said office, the body of the said C. D., that he may
be dealt with according to law: and for your so doing this is
your warrant. Given under my hand and seal the:  day

of . ‘ G. H., Coroner.

Warrant to Commit a Witness.refusing to give Evidence.
Province or Canapa: - ‘ : ‘

County of - ,) To thle constables of the-township of in
towit : S the county of  , and all other her Majesty’s
officers of the peace in and for the county aforesaid, and also to
the keeper of the gaol in the said county. ‘
Whereas I heretofore issued my summons under, my hand,
directed to A. P. of, &c., requiring his personal appearance
before me, then and now one of her Majesty’s coroners for the
said county, at the time and place therein mentioned, to give
evidence and be examined on her Majesty’s behalf, touching
and concerning the death of C. D., then and there lying dead, of
the personal service of which said summons oath hath been
duly made before me; and whereas the said A.P. having
neglected and refused to appear pursuant to the contents of the
said summons, I thereupon afterwards issued my warrant,
under my hand and seal, in order that the said A. P., by virtue
thereof, might be apprehended and brought before me to answer
the premises. And whereas the said A. P., in pursuance there-
of, hath been apprehended and brought before me, now duly~
sitting by virtue of my office, and hath been duly required to
- give evidence, and be examined before me and my inquest on
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her said Majesty’s behalf, touching the death of the said C. D.,
yet the said A. P. notwithstanding, hath absolutely and wilfully
refused, and still doth wilfully and absolutely refuse to give
evidence and be examined touching the premises, or ‘to give
sufficient reason for his refusal, in wilful and open violation
and delay of justice: these are, therefore, by virtue of my office,
in her Majesty’s name, to charge and. command you, or any one
of you, the said constables and officers of the peace in and for
the said township and county, forthwith to convey the body of
the said A. P. to the gaol of the said county, at the city.of  ,
in the said county, and him safely to deliver to the keeper of
the said gaol : and these are likewise by virtue of my said
. office, in her Majesty’s name, to will and require you, the said
keeper to receive the body of the said A. P. into your custody,
* and him safely to keep until he shall consent to give his evi-
dence, and be examined before me and my inquest on her’
Majesty ’s behalf, touching the death of the said C. D., or until
he shall be from thence otherwise discharged by due course of

law, and for so doing this is your warrrant. Given under my

hand and seal, the . day of ‘ )
G. H, Coroner.

Commitment of a Witness for refusing to sign his Information.
ProvINCE oF CANADA:

© County of  ,.) Tothe constable of the township of  inthe
towit. 2 county of , and all other her Majesty’s
officers of the peace in and for the said county, and also to the
keeper of the gaol of the said county. ‘ ‘ .
Whereas A. B. of -, is a material witness on behalf of our
sovereign lady the Queen, against J. P., late of the township
of ,in the county aforesaid, labourer, now charged before
me, one of her Majesty’s coroners for the said county, and my
mquest, with the wilful murder of C. D., there now lying
' dead ; and whereas the said A. B. at the time of my inquiry,
on view of the body of said C. D., how and by what means he
- the'said C. D. came by his death, hath personally appeared
before me and my said inquest, and on her Majesty’s behalf
hath given evidence and 'information on oath touching the pre-
mises, which said information having by me been reduced into
writing, and the contents thereof by me, in the presence of the
said inquest, openly and truly read-to him the said A. B., who
doth. acknowledge the same to be true, and that the same doth
contain the full substance and effect of the evidence by him
given before me to my said inquest, and the said A. B,
having by me been requested and desired to sign and set his -
hand to his said testimony and information, and to acknowledge
“the same as by law is required, yet, notwithstanding, the said A.
B. doth wilfully and absolutely refuse so to do, in open defiance
of law, and to the great hindrance of justice. These are, there-
fore, by virtue of my office, in her Majesty’s name to charge
and command you, or some one of you, the said‘constables
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and other her Majesty’s officers of ‘the peace in and for the
_said county, forthwith to convey the body of the said A. B. to
the gaol of the said county, at in the said county, and
him safely to deliver to the keeper of the said gaol; and these
are likewise by virtue of my said office, in her Majesty’s name
to will and require you the said keeper to receive the body of
the said A. B. into_your custody, and him safely to keep in
prison until he shall duly sign and acknowledge his said infor-
mation, or shall be from thence otherwise discharged by due
course of law: and for so doing this is your warrant. =~ Given
- under my hand and seal, this day of . L

‘ G. H., Coroner..

Commatment of a Witness for refusing to enter into Recog-

‘ nizance to appear to give Evidence.
Province oF CaNaDA: ‘ ‘
County of + ] To the constable of the township of ,

to wit. countyof ,and all other her Majesty’s

officers of the peace in and for the same county, and also to the
keeper of the gaol of the said county. . ‘
Whereas upon an inquisition this day ‘taken before me, one
of her Majesty’s coroners for the county aforesaid,’at . . in
the said county, on view of the body of C. D. then and there
lying dead, one J. U., late of the township aforesaid, in, the
‘county aforesaid, labourer, was by my inquest then and there

sitting, found guilty of the wilful murder of the said C.D.;

and whereas one U. B. of the township and county aforesaid,
yeoman, was then and there examined and gave information in
writing before me and my inquest touching the premises, and -
which said information he. the said U. P., then and there be-

. {orc me and my inquest duly signed and acknowledged, and by
which said information it appears that the said U. P.is a
material witness on her Majesty’s behalf against the said J. U.
now in custody, and charged by my inquest with the said mur--
der, and the said U. P. having wilfully'and absolutely refused
‘to enter into the usual recognizance for his personal appear-
ance at the next general gaol delivery to be holden in and for
the county of aforesaid, and then and there to give evi-
dence on her Majesty’s behalf against the said J. U., to the
great hindrance and delay of justice. These are, therefore, by
virtue of my office, in her Majesty’s name to charge and com-
mand you, or one of you, the said constables and other her
Majesty’s officers.of the peace in and for the said county, forth-
with to convey the body of the said U. P. to the gaol of the
said county, at in the said county, and him safely to
deliver to the keeper of the said gaol there; and these are
likewise by virtue of my said office in her Majesty’s name to
will and require you the said keeper to receive the body of the
said U. P. mto your custody, and him safely to keep in prison
until he shall enter into 'such recognizance before me, or before

- one of her Majesty’s justices of the peace for the said county,
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for the purposes aforesaid, or in default thereof, until he shall
be from thence otherwise discharged by due course of law:
and for so doing this is your warrant. Given under my hand
- 'and seal, this day of ‘

‘ G. H., Coroner.

Recognizance by_‘H'usba‘nd“ for Wife's appeardnce, and by“
Master, dc., for the appearance of an Apprentice, ge.

" ProviNce oF Caxapa: o o ‘
County of J. P. of the townshipof  in the said coun-
to wit. % ty, blacksmith; T. P. of the same place,
victualler; J. R. of the same place, whitesmith, the husband
of 8. R.; J. B.of the same place, shopkeeper, the mainpernor
of J. J. his apprentice, an wnfunt; J. S. of the same place,
yoeman, the mainpernor of G. 8. his son, an infant, do severally
acknowledge to owe to our sovereign lady the Queen the sum
of  pounds, of lawful money of Canada, to be levied on their
" respective goods and chattels, lands and tenements, by way of
‘recognizance, to her Majesty’s use, in case default shall be
" made in the condition following. And 8., the wife of J. P. of
sthe same place, labourer, on pain of imprisonment, in case she
shall make default in such condition. o
~ The condition of this recognizance is such, that if the above
bounden J. P., T. R., 8. R. the wife of the said J. R., 1. 7.,
"G. 8., and S. R. the wife of the said J. P., do severally person-
ally appear at the next general gaol delivery to be holden in
and for the county of -, and.there give evidence on a bill of
indictment to be preferred against W. T. now at large for the
wilful murder of 8. his wife, and in case the said bill of in-
dictment shall be returned by the grand jury a true bill, then
.that they do severally personally appear at the session of gene-
ral gaol delivery for the said county next after the apprehend-
ing or surrender of the said W. T., and then and there seve-
rally give evidence to the jury that shall pass upon the trial of
the said W. T. touching the premises, and in case the said bill
. of indictment shall be returned by the grand jury not found,
that then they do severally personally appear at such session
of general gaol delivery to be then and there holden for the
said county, and then and there give evidence to the jury that
shall pass upon the trial of the said W.'T. upon an inquisition
taken before me, one of her Majesty’s coroners for the said
_county, on view of the body of the said S. T., and not depart
the court without leave, then this recognizance to be void,
otherwise to be and remain in full force. Taken and acknow-

ledged this day of ‘ ‘ :
‘ G. H., Coroner.
{ COSTS.

"By 8 V., c. 38, justices of the peace, at the general
quarter sessions in July next, (1845), are required to frame
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'a table of fees for all services now rendered in the adminis-
tration of justice, and for other district purposes, by any
sheriff, coroner, clerk of the peace, constable and- crier, not
remunerated by any law nowin force; ‘and the several clerks
_of the peace shall forthwith transmit such table to the clerk
of the Crown at Toronto, to be laid before the judges of the
* Court of Queen’s Bench; and such judges are authorised, by
rule in term from time to time, to appoint the fees to be:
taken by such officers accordingly. ¢§ 2. All per centage,
fees, or allowances, on levying fines and recognizances ; and
. all fees on services for the private benefit of, or in the nature
of a civil remedy for, individuals at whose instance the same
are performed, shall be paid by such individuals, and the
judges shall, in the table to be framed by them as aforesaid,
distinguish the fees to be paid by private individuals, and,
except as in this act otherwise provided, all other fees shall
be paid out of the district funds. § 3. When any person or
persons shall be convicted before any court of quarter ses-
sions of any assault and battery or other misdemeanor, such
person or persons shall pay such costs as shall be allowed
and taxed by the court; but when any defendant’'shall be
acquitted, the costs of the prosecution shall be paid out of
the district funds; and in case of prosecution for felony,
upon conviction or acquittal, or discharge otherwise, the costs
of prosecution shall be paid out of the district funds. § 4.
Any officer exacting greater fees than established by this
act shall for every offence forfeit £10 to any person who shall
sue for the same in any court of competent jurisdiction. § 5.
District treasurer required to pay fees payable out of the
district funds when duly allowed by magistrates in quarter
sessions, in the order prescribed by the 59th § of the 4& 5
V., ¢.10. (@) §6. All suits under this act .to be brought
within six calendar months after offence committed.
By the 16 V., ¢. 178, (Summary Convietions Act), § 1T,
- all cases of summary conviction it shall be lawful for the
justice or justices in his or their discretion, to award and
order in and by such conviction or order that the defendant
shall pay to the prosecutor or complainant, such costs as
shall seem reasonable and not inconsistent with the fees
established by law to be taken on proceedings had by
and before justices of the peace under the 14 & 15 V.,
¢. 119, or any other act regulating fees and costs, and
n cases of dismissal to award that the prosecutor or com-
plainant pay to the defendant such costs as shall seem
reasonable and according to law as aforesaid, and the costs

(¢) The 4& 5 V., c. 10, is repealed by 12V, c. 0.
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so allowed shall be specified in the conviction or order of

dismissal, and recoverable in the same manner and under the

same warrants as any penalty or sum of money, adjudged to
~ be paid in such conviction, and when there is no penalty or
money to be thereby recovered; then such costs shall be
recoverable by distress and sale of the goods and. chattels
of the party, and in default of such distress, imprisonment
with or without hard labour for any time not exceeding one
calendar month, unless sovner paid.

See also post title “ Summary Conviction.”

Administration of Justice—Exzpenses of.

By 9V, c. 58, entitled, “ An act for defraying the expen-
ses of his administration of justice in criminal matters in
that part of the province formally Upper Canada,” it is by

' § 1, enacted that after the year 1847, the whole of the ex-
penses of the administration of criminal justice in Upper -
Canada heretofore paid by local taxation shall in time to come
be paid out of the public funds of the province under the pro-
visions hereinafter made. § 2. All accounts of or' relative

to the said offences shall be examined, credited, youched,

and approved under such regulations as the Governor in
council shall from time to time decide. § 3. That the seve-
ral heads of expense mentioned in the schedule to this act
- shall be deemed expenses of the administration of criminal

justice within the meaning of this act. o

For the :S'ched‘u‘le‘,‘see “the Aet.”

~ Nore.—It comprises certain fees payable to the clerk of
the peace, sheriff, coroner, constable, crier, and. includes
other matters relative to the maintenance of prisoners con-
fined on criminal charges, a portion of the gaoler’s salary,
and other items. . ‘ ‘ o
- With reference to the above act the following order in
council has been made as to the mode of rendering accounts:
¢ That all accounts for the payment of which, or any part
of which, the province is by act liable, shall be rendered in
duplicate to the treasurer of each county during the sittings
of the court of quarter session, or within three days there-
after, and shall include all the demands of the party render-
ing the same (payable as aforesaid by the province), and
refer to the authority of the charge.” -
¢ That such account, before rendered to the treasurer,
shall be verified by the oath of the party, that it is just and
correct, to the best of his knowledge and belief. Andin
cases where mileage is charged, there shall be an affidavit
- stating the places to which, and from which,.the mileage i3
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reckoned, as well as the number of miles; and thatin no
case shall more than the actual number of miles travelled
be allowed, nor a greater number of miles than the distdnce
. from the court house to the place of gervice.” - :

 COUNTIES.
By 12'V,, ¢. T8, it is enacted that this act shall come into .
operation on the first of January, 1850.
‘ 1. Abolition of District Divisions. |
§ 2. The districts in Upper Canada for judicial and gther
- purposes are abolished. § 2. Courts, court-houses and gaols
~ to be called county courts, court-houses and gaols ; district

grammar schools, county grammar schools, and district

offices and offices, to be styled ¢ county.” § 4. Courts of
assize, &c., sessions of the peace, and district courts, to be
held in and for said counties, and the name county used in
" designating such courts, and also in legal proceedings.

 #. Unions of Counties for Judicial Purposes.

-§ 5. Counties mentioned in schedule A. shall for all judi-
cial, municipal; and other purposes, (except representation
and registration of titles,) he formed into unions, and each
union under the name of the united counties of , and
(naming them) shall for all such purposes, have all courts,
offices and institutions now pertaining to districts, so long as
such counties shall remain united. §.6. County property of
all such united counties to be common property. § 7. Venue
in any judicial proceeding shall describe the county as one of -
the united counties, and jurors shall be summoned from the.
body of the united counties as if ome county. § 8. All
existing laws applicable to districts (excepting representation
and registration of titles) shall apply to every such union, as
if but one county. e ' ‘

III. Dissolution of Unions of Counties.

§ 9. The county where the court-house and gaol are situate,
shall be deemed the senior county. § 10. Sosoon asitshall

~ appear by any census taken, that any junior county contains
a population of not less than 15,000, it shall be lawful for the
Governor, upon the petition of two-thirds or more of the town
reeves, for the time being, of such junior county, (if deemed
expedient,) to issue a proclamation under the Great Seal, set-
ting forth the same, naming a place within such junior county
for a county town, and erecting the town reeves thereof into a

_ provisional municipal county, until the dissolution of such

31 ‘
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union of counties, as provided for by this act: no such
petition to be presented or acted upon, unless adopted and
signed by such two-thirds, in the month of February after
* their clection, nor until a resolution declaratory of the
~expediency of such petition shall have been adopted bya
- majority of the town reeves present at two several meetings,
. called for that purpose by a majority of such town reeves—
the one to be held in Fcbruary, in the year next but one
preceding that in which such petition shall be adopted ; and
the other in February next preceding the last mentioned
year. Provided also, secondly, that such provisional munici-
pal council shall, during its continuance, consist of* the town
reeves in such junior county. § 11. Such provisional council
- shall have all the powers with respect to such junior county
as are now by law vested in municipal councils for purchasing
property for court-house and gaol, and for levying funds
therefor,. &e. * § 12. Such provisional council may appoint
officers to hold office during pleasure. § 13. Such provisional
council shall be a body corporate, with corporate powers.
§ 14. Moneys may be asscssed and levied upon such junior
courty by any by-law of such provisional council, in the same
manner as by the union council, and paid over to provisional
treasurer. Collectors to receive 2% per cent. for collection.
§ 15. So soon as such provisienal council shall have erected
a suitable court-house and gaol, the debt of the union shall
be apportioned by agreement; and in default of agree-
" ment the amount shall be settled by three arbitraters, or the
majority of them, to be appointed as follows: one by the
“municipal council, another by the provisional council, and
the third by such two arbitrators; or in default of the two
.making such appointment within ten days after their own
appointment, then by the Governor in council. This clause
also contains other provisions in respect to such arbitation of
a usual character, as to the finality of the award, and making
the same a rule of court. § 16. Assessments of the current
year of the dissolution to belong to the union council. § 17.
After compliance with preceding clauses, a judge and other
officers to be appointed, and at least twelve justices of the
peace. § 18. So soon as appointments made, proclamation
to issue, declaring such junior county disunited. § 19. Pro-
vides for a separate registry of titles, § 20. Property of the
union to belong to each county according to location. § 21
provides for continuation of legal proceedings; § 22, and
transfer of records. § 23. All rules and regulations con-
tained in any act of parliament relating to court-houses and
gaols, shall extend to such junior county so disunited, and
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the courts of assize, &c. Sessions of the peace and every
other court of such junior county shall be holden at the court-
house of such county. § 24 enacts that the several counties
“in schecules B. and C. shall for all purposes include the town-
ships lying therein. - § 25. For judicial pusposes only, the
townships of Oneida and Seneca shall be attached to.the
 county of Lincoln ; § 26, and the townships of Rainham and.
- Walpole to the county "of Haldimand. § 27. That the
counties in schedule C. shall, as well for the purpose of re-
presentation and registration, as for judicial, municipal, and °
all other purposes, include the townships and places of which,
for the purpose of representation, such counties now by law
consist, subject to the proviso hereinafter mentioned. § 28.
For the purposes of representation, the city of Toronto and the
liberties thereof, the cities of Kingston and Hamilton, and the
towns of Nno'ara,, Cornwall, Brocky ille, London and By‘town,
shall form no part of the counties within which they are
<1tuated § 29. Cities of Toronto, Kingston, and Hamilton,
shall be united to their respective countles for Judlcml
purposes.

IV. Miscellaneous and Temporary Provisions.

'§ 30. Town reeves of the different townships, &c., in the
~countics of Kent and Lambton, are to form a provisional
- municipal council for such counties as united counties, with
full powers. §81. Provides for dissolving the union between ‘
the united counties of Kent and Lambton, and the county of
Esscx, and after such dissolution, said united counties of
" Kent and Lambton shall form a union of counties. §32.

Judicial proceedings in the several districts to be deemed as

pending in the united counties to which they are transferred.

§ 33. Town reeves of the townships, unions of townships, &c.,
_in the counties of Haldimand and Welland, to form a provi- -
sional municipal council for each county, and possess full
powers. § 84. Provision for dissolving the union of counties
of Lincoln, Haldimand and Welland. § 85. All district
property to be vested in the municipal corporations, as set
- forth in schedule B. § 86. All acts inconsistent with this
repealed. § 37. Justices of the peace for districts to have
like powers in united counties. . § 34. Act may be amended
this session.

: SCHEDULE A.

Counties of Upper Canada united for Judicial and other PUTpPosese

The united counties of—
1. Essex and Kent. )
2. FrontenYc, Lenox, and Addington.
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. Lanark and Renfrew.

. Leeds and Grenville,

Lincoln, Haldimand, and Welland.
‘Northumberland and Durbam.

. Prescott and Russel. o :
. Stormont, Dundas, and Glengary. -
. Wentworth and Halton.

DBWAD T

' SCHEDULE B. ‘

Counues and Unions of Counties in Upper Canada, to whick

Judicial and other proceedings of the Zatc Districts are transfcl-
red rmpcctzu'l I, under this act.

1. Carleton .ocoieee-veveenens those o{' the Dalhousie District,
2. Essex and Kent ......... “ Western “
3. Frontenac, Lenox and ‘
Addington ............. o ‘Midland “
4. Hastings ..ccoovevrennnnnns T Victoria L
5. Huron .c.oceveennninnnne. - “ Huron, .«
6. Lanark and Renfrew.... « . Bathurst “
7. Leeds and Grenville.... o Johnstown ¢
8. Lincoln, Haldimand ‘
and Welland ......... ~ « . Niagara . «
9. Middlesex ..... coeaenn “ . London “
10. Norfolk .ovovvievueninnnnn.. “ Talbot “
11. Northumberland and ‘
Durham.....cccevune.n ‘ “ Newcastle “
112, Oxford.......cceiveienennn. & Brock “ o
13. Peterborounh e Colborne 0
14, Prescott and Russe].... ¢ - Ottawa “
15. Prince Edward.......... s Prince Edward «
16. Simcoe ...iccovunrrennne. ¢« ' Simcoe “
17. Stormont, Dundas and ‘
Glengary ............. , u Eastern . w
18. Waterloo ........... O “ Wellington ~ «
19. Wentworth and Halton “ Gore | &
20. York .ceveevriniinnnnns . «  Home (0
SCHEDULE C.

 Counties in U7 ‘pper Canada which hencoforth shall, for all purposts.
include and consist of the townships and places therein mentioned.

1. Haldimand, which shall include and consist of the town-
ships of Canbore’, Cayuga, Dunn, Moulton, Oneida, Rainham,
‘Seneca, Sherbrooke and Walpole.

2. Halton, which shall include and consist of the townshlps

of Beverley, Dumfries, Esquesing, East Flamborough, West
Flamborough, Nassagaweya, Nelson and Trafalgar.
3. Norfolk, which shall include and consist of the townships
of Charlotteville, Houghton, Middlezon, Townsend, Woodhouse,
Windham, Walsmcham and Long-Paint, and Ryerson’s Island
in Lake Ene
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4. Waterloo, which shall include and consist of the town-
ships of Arthur, Amaranth, Bentinck, Derby, Eramosa, Egre-
mont, Erin, Guelph, Glenelg, Garrafraxa, Holland, Luther,
Mornington, -Minto, - Maryborough, Melancthon, Normanby,
Nichol, Peel, Proton, Puslinch, Sydenham. Sullivan, Waterloo,
Wilmot, Woolwich and Wellesley. ‘

5, Wentworth, which shall include and consist of the town-
ships of - Ancaster, Brantford, Binbrooke, Barton, Glandford,
~Onondaga, Saltfleet and Tuscarora.

By12 V., ¢. 79, § 1, the county of Kent is to include the
several townships named in this section, and the county of
Lambton is to include the several townships also named in
this section ; and the county of Lambton for the purpose of
representation is to continue united with the county of Kent,
and together return one member—said counties of Kent and
Lambton, and the county of Essex, to form a union of counties,
and beknown as the united counties of Essex, Kent, and Lamb-
ton, until dissolved by proclamation, as provided by law. § 2.
Parts of Dawn, Sombra, and Zone detached, under the name
of the Gore of Camden and attached to Camden; also other
part of Sombra detached, under the name of the North Gore
of Chatham, and attached to Chatham ; and part of the town-
ship of Zone detached, and to form the new township of Eu-
phemia.  § 3. Provisions of the 83 and 34 § of the 12V, ¢. T8,
toextend to the united counties of Essex, Kent, and Lambton;
and all the provisions of 10 & 11 V., ¢. 39, respecting town-
ship councillors of the townships of the said county of Kent
shall be vested in the provisional municipal council of said
county of Kent. § 4 provides for the dissolution of the said
county of Lambton, upon the petition of two-thirds or more
of the town reeves of said county. ‘ ‘

By 16 V., ¢. 181, prisoners in gaol, or on bail, on the dis-
solgtion of unions of counties may be tried in either county.
—§ 14, ‘ ‘

Alteration and Territorial Division of.

By 14 & 15V, c. 5, reciting that it was expedient to
make certain alterations in the present territorial divisions
of Upper Canada, for judicial, municipal and other purposes.
Itis enacted by § 1. That after the time this act shall come
- 1nto force, (1st day of January, 1852), Upper Canada shall
be divided into the counties mentioned in schedule A., which
counties shall include and consist of the several townships
mentioned in the schedule, and the cities, towns and villages
- and liberties of the said several cities therein: provided,
that for municipal purposes the cities of Toronto, Hamilton
and Kingston and the libérties thereof shall not form part of



246 Counties.

the countics of York, Wentworth and Frontenac, within the
limits whercof they are situate, but shall be counties by
- themselves; and that for the purpose of representation in
the provincial parliament, neither the said cities nor liberties
thereof, nor the towns of London, Niagara, Brockville, By-
town or Cornwall, respectively, shall form part of the coun-
ties of York, Wentworth, Frontenac, Middlesex, Lincoln,
Leeds, Carleton and Stormont, within the limits whereof
they are situate. ‘ = ‘

§ 2. That the counties mentioned in schedule B., for all.
Jjudicial and municipal purposes, and for all other purposes -

~ except representation, shall be formed into unions, as in the
schedule, and cach of such unions shall, for all such purposes .-
(except as aforesaid) have in common between them all such
courts, offices and institutions as by the 5 § of 12V, ¢. T8,

“are to be had in common by countics united under said act:
provided that any county or counties now having between
them a registry office for the registration of titles shall con-
tinue to have the same as before this act, except that each

- county entitled to a representative shall also have a separate
registry office. -~ - ‘

§ 3. All the provisions in §§ 9, 10, 11, 12, 13, 14, 15, 16,
17, 18, 19, 20, 21, 22, 23, 35 and 37 of 12 V., c. T8, (res-
pecting the dissolution of unions of countics) shall, in so far
as consistent with the other provisions of this act, apply to
the unions of countics formed under this act. ‘ ‘

§ 4. That at any time after the first day of February

- next (1852), it shall be lawful for the Governor in couneil to
issue a proclamation with reference to any of the counties of
Elgin, Waterloo, Ontario, Brant, Grey, Lambton, or Wel-
land, naming a place within such county for a county town,
and erecting the town reeves into a provisional municipal
council for such county ; and each such provisional council
shall, with respect to such county, possess and exercise all
the rights, powers, privileges and duties conferred upon pro-
visional municipal councils, under the said recited act (12
V., c. 78.) The first meeting of such provisional municipal
council to be held at the county town appointed by such pro-
clamation, and at such time as thereby appointed.

~§ 6. That so soon as the court house and gaol in one of
the said countics shall have been completed in the county
town, according to the 15 § of the aci last cited, and the
other provisions of that section complied with, it shall be
lawful for the Governor in council to issue a proclamation
dissolving the union between such county, and the county or
counties united with ; it and if united with more than one
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countly, the remaining counties shall form a union until
separated under the provisions of this act.

'§ 6. Provision made for the county property in cases of
townships or other tracts of land or localities being detached
- from onc county and attached to another. :

§ 7. And for the apportionment of the debt between the
clder and younger counties, by which names they are to be in
future designated.

§ 8. Provision also made for the Guelph and Dundas road
debt. ‘

§9. Acts 12V, ¢. 81, and 13 & 14 V., c. 64, to apply"
to counties and townships constituted under this act.

§ 10. Inconsistent enactments repealed. . ‘

§ 11. The limits of all the townships on the river St. Law-
rence, lake Ontario, the river Niagara, lake Erie, the river
Detroit, lake St. Clair, the river St. Clair, or lake Huron,
~ shall extend to the boundary of the province in such lake or

river, and shall include islands. The limits of the townships
~ on'the river Ottawa shall extend to the middle or main channel

including islands, except the islands in front of the seignory
of La Petitenationand the “Grand Calumet,” and “Grand and
Little Allumettes islands,”” which belong to Lower Canada, the
middle of the main channel betweenthe said named islands, and -
the southerly bank of the Ottawa river, being the boundary
between Upper and Lower Canada. The limits of the twon- -
shipsin the county of Glengary, extended to the middle of lake
. St. Francis, and to the middle of the main channel of the river
St. Lawrence, including islands. . The limits of the townships
on the bay of Quinté, the river Trent and its lakes, lake
Simcoe, the river Severn, the river Rideau and its lakes, and
+ the river Thames, the Grand river, and other rivers, lakes and
bays not herein-before mentioned, extended to the middle of
the said lakes and bays, and to the middle of the main chan-
nels of such rivers, including islands, excepting islands or
-parts of islands which are townships by themselves, or included
i other townships in the original survey. :
§ 12. Provision as to suits pending. :
§ 18. That for the purposes of representation in the Pro-
vincial Parliament, the counties mentioned in schedule C.
shall be united under the names assigned, and each union
shall be represented by one member, and every other county -
in Upper Canada, except the county of York, by one member,
~and the county of York by two members.

§ 14. That the small tracts of land mentioned in schedule .
D. shall form new townships by the name assigned, and pro-

vision made as to the property and debts of the ¢ elder ”” and
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“younger”’ townships ; and where two townships shall be
united under this act, the property and. liabilities of each
shall be assumed by the new township, and at the first election
of councillors in any such new township, the warden of the
county shall appoint the returning officer, the place of election,
and time and place of the first meeting of town council.
§ 15. The portions of townships in schedule E. detached,
~and to form part of the townships as per schedule. ‘
§ 16. Prisoners for debt on the limits of the united counties
" of Essex and Lambton, may pass through Kent on their way
‘to cither of said counties, and so the sheriff in conveying any
such prisoner to the gaol of the said counties in Essex.
- §17. Fees to registrars furnishing statements.
- § 18. This act to commence on the 1st day of January,
1852. . o
ScHEDULE A.
 Countres. - ‘

1. The County of Glengary shall consist of the townships of
Charlottenbureh, Kenyon, Lochiel, Lancaster and the Indian
reservation adjoining to the said townships of Charlottenburgh
and Kenyon. ‘ ‘ ‘

2. The County of Stormont shall consist of the townships of-
Finch, Osnabruck, Roxborough, and Cornwall.

3. The County of Prescott shall consist of the townships of
Alfred, Caledonia, Hawkesbury East, Hawkesbury West,
Longuiel, Plantagenet North, and Plantagenet South. ‘

4. The County of Russell shall consist of the townships of
Clarence, Cumberland, Cambridge and Russell. ‘ ‘

5. The County of Carleton shall consist of the townships of
Fitzroy, Goulburn, Gower North, Gloucester, Huntly, March, -
Marlborough, Osgood, Tarbolton and Nepean. ‘

6. The County of Renfrew shall consist of the townships of
Admaston, Blithfield, Bagot, Bromley, Horton, McNab, Pem.

. broke, Ross, Stafford, Westmeath, and all that tract of land
lying between the western boundaries of the townships of -
Lavant, Blithfield, Admaston, Bromley, Stafford and Pembroke,
and the Ottawa river, and a line drawn parallel to the ‘general
- course of the said boundaries of the said townships from the
western corner of the township of Clarendon to the Ottawa
river. ‘
7. The County of Lanark shall consist of the townships of
Montague, Elmesley North, Burgess North, Sherbrooke North,
Sherbrocke South, Bathurst, Drummond, Beckwith, Dalhousie,
Lanark, Ramsay, Lavant, Darling and Pakenham.
8. The County of Dundas shall consist of the townships of
_Mountain, Matilda, Winchester and Williamsburg. ‘
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9. The C’ounty of Grenville shall consist of the townships of
Edwardsburgh, Wolford, Gower South, Oxford, and Augusta.

10. The County of Leeds shall consist of the townships of
North Crosby, South Crosby, Burgess, Bastard, Elmsley,
- Kitley, front of Lieeds and Lansdown, rear of Lieeds and Lans-
own, Escott, Yonge, and Elizabethtown. i

11. The County of Frontenac shall consist of the townshlps
‘of Wolfe Island, (including Simcoe Island, Garden Island,
‘Horse Shoe Island and Mud Island), Clarendon, Barrie, PaI-
merston, Kennebec, Olden, Oso, Hinchinbrooke, Bedford, Port-
land, Loughborough, Storington, Pittsburgh, Howe Island and
I\mnston

The County of Addington sha.ll consist of the townships

of Camden, Ermestown, Kalader; Anglesea, Sheffield, and .
Amherst Island.

13. The County of Lennox shall consist of the townships of

Adolphustown, Fredericksburg, Fredericksburgh additional, o

*. and Richmond. ‘
14. The County of Prince Edward shall consist of the town-
ships of ‘Athol, Amehasburgh Hillier, Hallowell, Marysburgh,
and Sophiasburgh.

" '15. The County of Hastings shall consist of the 'ownshlps of
Lake, Tudor, Grimsthrope, Marmora, Madoc, Elzevir, Rawdon,
Huntingdon, Hungerford, Sidney, Thurlow and Tyendinaga.

16. The County of Northumberland shall consist of the town-
ships of Murray, Brighton, Cramahe, Haldimand, Hamilton,
Seymour, Percy, Alnwick, and Monaghan South.

17. The County of Durham shall consist of the townships of

-Hope, Clarke, Darlington, Cavan, Manvers, and Cartwright. ‘

18. The County of Peterborough shall consist of the the town-
ships of Belmont, Methuen, Burleigh, Dummer, Harvey, Douro,
Smith, Monaghan North, Asphodel, Ennismore, and Otonabee.

19. The County of Victoria shall consist of the townships of
Mariposa, Ops, Emily, Eldon, Fenelon, Bexley, Verulam and

Somerville.

20. The County of Szmcoe shall consist of the townships of
‘ Orillia, Matchedash, Tay, Medonte, Oro, Vespra, Flos, Tiny,

Sunnidale, Nottawasaga, Gwillimbury West, Essa, Tecumseth,
Adjala, Tossorontio, Mulmur, Mono, and Inmsﬁl together with
the tract of land bounded on the east by the line between the late
Home and Newcastle Districts prolonged to French River, on
the west by Lake Huron, on the north by French River, and
on the south by the River Severn and the townshipeof Rama,
and the islands in Lakes Simcoe and Huron, lying wholly or
for the most part, opposite the said county of Simcoe, or any
part thereof, and contiguous thereto. 2

21. The County of ¥ork shall consist of the townships of

82 '
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Etobicoke, Vaughan, Markham, Scarborough, York, King,
‘Whitchurch, Gwillimbury East, and Gwillimbury North. ‘
22 The County of Peel shall consist of the townships of
Albion, Caledon, Chinguacousy, Toronto, and Toronto Gore.

23.- The County of Ontario shall consist of the townships of
Whitby, Pickering, Uxbridge, Reach, Brock, Georgina, Scott,
Thora, Mara, Scugog, and Rama. Lo ‘ ‘

24. The County of Halton shall consist of the townships of
Esquesing, Trafalgar, Nassagaweya and Nelson. |

25. The County of Waterloo shall consist of the townships of

- North Dumfries, Waterloo, Wilmot, Woolwich, and Wellesley.

26. The County of Brant 'shall consist of the townships of
Brantford, Onondaga, Tuscarora, Oakland, South DumfTies,
and Burford, and the village of Paris. ‘

7. The County of Wellington shall consist of the townships
of Erin, Puslinch, Guelph, Nichol, Garafraxa, Eramosa, Peel,
Maryborough, Minto, Arthur, Luther, Amaranth and' Pilking-
ton. . ' '

'28. The County of Grey shall consist of the townships of
Derby, Sydenham, Saint Vincent, Sullivan, Holland, Euphrasia,
Collingwood, Bentinck, Glenelg, Artemesia, Osprey, Nor-
manby, Egremont, Proton, and Melancthon, together with that
portion of the peninsular tract of land known as the Indian
Reserve, and situated between a line drawn northward from the
north east angle of Arran, and the northwest angle of Derby,
until it strikes Colpoy’s Bay ou the east side of the Indian
Village, and the 'waters of the Georgian Bay, together with the
islands contiguous thereto. ‘ e

29. The County of Bruce shall consist of the Townships of
Huron, Kinloss, Culross, Carrick, Kincardine, Greenock,
Brant, Bruce, Saugeen, Elderslie, and Arran, together with all
that portion of the peninsular tract of land known as the
Indian Reserve, and not included in the County of Grey,

" together with all the islands in Lake Huron and the Georgian
Bay contiguous thereto. ‘

30. The County of Huron shall consist of the townships of
Hay, Stephen, McGillivary, Biddulph, Usborne. Howick,
. McKillop, Grey, Morris, Turnberry, Ashfield, Wawanosh,
Colborne, Hullett, Tuckersmith, Stanley, and Goderich. ‘
31. The County of Perth shall consist of the townships of
Blanchard, Hibbert, Fullerton, Downie, including the Gore of
Downie, Logan, Ellice, Easthope North, and Easthope South,
Elma, Wallace, Mornington. ‘ ‘
32. The County of Lambton shall consist of the townships of
Bosanquet, Plympton, Warwick, Sarnia, Moore, Enniskillen,
Brooke, Sombra, including Walpole Islands, St. Ann’s Island,

and the other islands at the mouth of the river St. Clair, Dawn
. and Euphemia.
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33. The.County of Rent shall consist of the townships of
Orford, Howard, Camden, Chatham, Harwich, Dover East,
Dover West, Raleigh, Tilbury East, Romney and Zone.

34. The County of Essex shall consist of the townships of
Mersea, Gosfield, Colchester, Rochester, Maidstone, Malden,
- Anderdon, Tllbury West, and Sandwich.

+ 35. The County of Elgin shall consist of the townships of
Aldborough, Dunwich, Southwold, Yarmouth Malahide, Bay-
ham, and “South Dorchester.

36. The County of Middlesex shall consist of the townships
of Mosa, Ekfrid, Caradoc, Metcalfe, Adelaide, Williams, Lobo,
Nissouri West, North Dorchester, Delawa.re, Westmmster and
London.

31. The County of 1\/orfol/., shall consist of the townshlps
of Houghton, Middleton, Charlotteville, Windham, Townsend,
Woodhouse, Walsingham, including Long Point.

38. The County of Oxford shall consist of the townships of
Zorra East, Zorra West, Oxford North, Oxford East, Oxford
West, Dereham, Norwich, Blenheim, Blandford, Nissouri East,
and the village of Woodstock.

39. The C’ount y of Haldimand shall consist of the townshlps

of Walpole, Oneida, Seneca, North Cayuga, South Cayuga,
Canborough, Rainham, Dunn, Moulton and Sherbrooke.

40. The County of Welland shall consist of the townships |
of Pelham, Thorold, Stamford, Crowland, W1lloughbv, Wain- -
flect, Humberstone, and Bertie.

41. The County of Lincoln shall consist ‘of the townships of
Grimsby, Clinton, Louth, ~Grantham, Caistor, Gainsborough,
and Niagara.

42. The County of Wentworth shall consist of the townships of
" Beverly, Flamborough East, Flamborough ‘West, Ancaster.
(1lanford merook Saltfleet, and Barton.

SCHEDULE, B
Counties united Jor Municipal, Judu:m,l and other purposee

. Essex and Lambton.
. Huron, Bruce and Perth.
Middlesex and Elgin.
. Lincoln and Welland.
Wentworth, Halton, and Brant.
Wellington, Waterloo and Grey..
York, Ontario and Peel.
. Northumberland and Durham.

. 9. Peterborough and Victoria.

10. Frontenac, Lennox and Addington.
* 11. Leeds and Grenville.

12. Lanark and Renfrew.

13. Prescott and Russell.

14. Stormont, Dundas and Glengary.

©D NS 030
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SCHEDULE, C. ‘

" Counties United for the purpose of Representation. .
~_Superseded by the 16 V., c. 152. See title « Parliamentary

Representation.” ' N L ‘ e

SCHEDULE D.
‘ " New Townships. .

1. Howe Island shall consist of the island of that name.

2. East Nissourt shall include and consist of that part of the
present township of Nissouri, which lies eastward of the line
dividing the seventh concession thereof from the eighth. ‘

3. West Nissouri, which shall include and consist of the resi- - -
due of the present township of Nissouri. ‘ ‘ C

4. North Dumfries, which shall include and consist of the
six northern concessions of the present township of Dumfries.
. 5. South Dumfrics, which shall include and consist of the
residue of the present township of Dumfries. ‘

6. North Dorchester, which shall include and consist of all

that part of the present township of Dorchester, lying to the -

northward of the line between the 6th and 7th concessions
south of the river Thames. C .

7. South Dorchester, which shall include and consist of the
residue of the present township of Dorchester.

8. Pilkington, which shall include and consist of that part of
the present township of Woolwich, known as the Pilkington
tract. ‘

9. Scugog, which shall include and consist of all those parts
of the present townships of Cartwright and Reach which com-
pose the island known as Scugog Island. o o

10. Orillia, which shall include and consist of the present
township of North Orillia and the present township of South
Orillia. ‘ ‘ ‘ ‘ ‘

11. Brighton, which shall include and consist of all the lots.-
‘from number | to 10, both inclusive, in the 1, 2,3, 4, 5, 6, 7,
8, 9, 10 concessions, and in the broken front of the present
township of Cramahe, and of the lots from number 23 to 35,
both inclusive, in the 1,9, 2,4,5, 6,7, 8,9, 10, 11 conces-
sions, and in the concessions A. and B., and the broken front
of the present township of Murray, and the peninsula of Presqu’
Ise. o ‘

‘ SCHEDULE E. ‘
Tracts detached from Townships and attached to others.

1. The lots on Yonge-street, in the present township of West-

" Gwillimbury, shall be detached from the said township, and
be annexed to and form part of East Gwillimbury; and the
residue of that part of the said township of West Gwillimbury
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which lies on the south-east side of'the west branch of the
Holland ‘river shall be detached from.the said township of .
‘West Gwillimbury, and be annexed to and. form part of the
township of King. . : -

9. That part of the present township of Cartwright, lying to -
the north of Scugog lake, shall be detached from the said town-
ship of Cartwright; and be annexed to and form part of the
township of Mariposa. ‘ ‘

3. That part of the present township of Nichol, known as
the Town Plot of the village of Elora, shall be detached from

the present township of Nichol, and be annexed to and form
part of the township of Pilkington, and the boundaries of such
Town Plot shall be fixed by proclamation, to be issued by the
'Governor-General in council.

4. The peninsula of Presqu’ Isle shall be detached from the
present township of Murray, and shall be annexed to and form
part of the township of Brighton. e

5. The Gore of Murray, lying between the tenth concession
of the township of Murray and the township of Seymour, shall
be detached from Murray and form part of the township of Sey-
mour.

6..That part of the present township of North Dorchester, .
Iying north of the river Thames and east of the middle of the
road allowance between, lots numbers eighteen and nineteen,
shall be detached from the said township, and shall be annexed
to and form part of the township of Oxford North.

The counties are differently arranged for representation pur-
poses by the 16 V., c. 152, S

See title < Parliamentary Representation.”

COUNTY ATTORNEY.

"By 20V, c. 59, § 1, theve shall be a county attorney in -
each county, to aid in the administration of justice.—§ 2.
Such county attorney shall be a barrister of not less than three
years’ standing, and a resident in the county. § 3. To be
appointed by the Governor. § 4, not to act directly or dis-
tinctly as counsel or attorney for any prisoner or party
charged with any offence punishable by the criminal law.
§ 5. His duties—1. To receive all papers connected with
criminal charges transmitted to him by magistrates ; to cause
further investigation when necessary ; to compel attendance of
witnesses at the assizes or quarter sessions. 2. To institute
and conduct prosecutions at the sessions on the part of the
Crown, and In recorder’s courts. 8. To watch over private
prosecutions at the sessions, and to assume the conduct of
the case where justice towards the accused seem to demand
his' interposition. 4. To deliver to the crown officer all
papers connected with the criminal business of the court of
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assize ; to represent, and if required, aid the crown officer;
and, in the absence of the crown officers to represent the
Crown and conduct the criminal business. § 5. To institute
and conduct summary proceedings before magistrates where
~ the public revenue, &c., is concerned. § 6. To advise and
instruct magistrates in respect of criminal offences brought
before them for preliminary investigation or adjudication
upon request in writing. § 7. To perform such other duties
as the Governor in council shall require. §8. To actas
“ receiver of fees” in respect of the county court, court of insol-
vent debtors and division courts in his county. § 9. To
perform such other duties as may be assigned to him by any
statute. § 6. Such .county attorney to take the oath of
office prescribed. § 7. Entitled to certain fees on trials at the
quarter sessions. § 8. The Governor in council authorised
to make regulations as to the duties of county attorneys.
§ 9. Clerks of the peace to be hereafter appointed to be
barristers of not less than three years’ standing ; and shall be
ez officio county attorneys. § 10. In case of the illnessor
unavoidable absence of the county attorney, the senior judge
of the county court is to appoint another barrister pro tem.
§ 11. Justices committing or bailing parties on criminal
charges to deliver the informations, depositions, and. other
papers connected therewith to the county attorney ; also, the
coroner, the inquisition, recognizances, depositions and state-
ments of the accused taken before him ; and in every case in
‘which an information or complaint may be laid before a justice,
whether proceedings have been taken thereon or not, such
justice shall hand over to the county attorney, all papers -
connected therewith, on being required by such county attor-
ney. §§ 18,14, 15, 16 & 17, relate to financial matters..

COUNTY COURT.

By 8V, c. 13, entitled “ An Act to amend, consolidate
and reduce into one act the laws now in force establishing
or regulating the practice of district courts, &c.,” all former -
~ acts are repealed, and it is enacted, ‘ that there be estab-

~ lished in every district a court of law and record by the name
of the District Court, with one or more judges over the same,
being barristers of at least five years’ standing, to hold plea
of all causes or suits relating to debt, covenant, or contract,
to the amount of £25; and in contract or debt on the com-
‘mon counts, where the amount is ascertained by the signature

of defendant, to £50, and in matters of tort not exceeding

£20, *and where titles to land shall not be brought in-
question.” ‘ : ‘
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By 9 V., c. T, the court is to hold four terms in each year,
commencing on the Monday in the week next but three pre-
- ceding the week in which the county quarter sessions are
held, ending on Saturday of the same week. ‘

By 9 V., c. 36, the judge is to hold office during pleasure.

By 12V, c. 63, appeals to lie from the County Court to .
Common Pleas, as well as the Queen’s Bench. :

By12V.,c. 78, § 4, name of the court changed to ¢ County
Court.” ‘ ‘

By 13 & 14 V., c. 52, the jurisdiction of this court is ex-
tended to and authorised to hold plea of all causes relating
. to debt, covenant, or contract, to the amount of £50; and
in debt or contract, where the amount is ascertained by the
signature of ‘the defendant, to £100, and in matters of fort -

relating to personal chattels, where the damages shall not -

exceed £30, and the title to land not be brought in question.
© Superior law courts to have a concurrent jurisdiction, but
the plantiff not to recover more than county court costs.

§ 2. Writs of summons and pleadings in this court may be
served in .any county, and the defendant must plead thereto
within the usual time, as if served in the county where suit
instituted. . . o ‘ ‘

§ 3. Writ of subpceena and ezecution, and rules on sheriff’s
orders and proceedings, may be issued into any other county,
and served and executed there. ‘ E

§4. All actions in the county courts shall be broug
either in the county in which the defendants, or one or more of

- them shall then reside, or in the county in which the debt
was contracted or made payable, or the contract was made,
at the option of the plaintiff; and in default thereof the
proceedings before plea, on judgment signed, may be set
aside with costs. o ‘

By 16 V., c. 20, the judge whose commission is of the
glcéest date is to be judge of the court: others to be junior
Jjudges. o R

By 18 V., ¢. 20, in case of the judge’s unavoidable absence
the judge of any other court may act'in his place.

By 16 V., c. 119, an equitable jurisdiction is conferred
upon this court in minor matters and to a limited extent.

COUNTY FUNDS.

By 8 V., 4, ¢. 72, § 3, moneys arising from duties on
licenses to keep houses of publice ntertainment issued after
this act, shall be appropriated to the uses of the districts, or
other municipal divisions of the province in which they shall -
be collected, and shall be paid over to the treasurers thereof

oht
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accordingly.. | § 4. Upper Canada rebellion losses debentures
to be issued under this act, to be first paid out of the duties
on licenses in Upper Canada. :

COURT HOUSE. IR

* The 32 G. IIL, c. 8, provides that one shall be erected in
every district. o : .

See also post title “ Gaols.”

CRIMINAL LAW.

By imp. statute 14 G. IIL, c. 83, § 11, it was enacted
that the criminal laws of England should continue to be
administered and observed as law in the province of Quebec
~(of which the province of Upper Canada then formed a part)
as'well in the description and quality of the offence, as in
the method of prosecution and trial, and the punishments
and forfeitures thereby inflicted, to the exclusion of every
other rule of criminal law, or mode of proceeding, which
prevailed in the said province before the year 1764 ; sabject
to such alterations as the provincial legislature might there--
after make therein. ' ‘

Afterthe division of the said province into the late provinces
of Upper Canada and Lower Canada, by stat. *40 G. IIL,
c. 1, entitled, “ An Act for the further introduction of the
criminal law of England into this province,” it is enacted,

“that the criminal law of England, as it stood on the 17th day
of September, 1792, shall be and the same is thereby de-
clared to be the criminal law of Upper Canada. i

Subsequently, many alterations and improvements were
made in the criminal law of Upper Canada, which are refer-
red to in different parts of this work ; and since the re-union

‘of the said provinces, mow constituting the province of
Canada, the following important acts have been passed
relating to the whole of the united province, viz:—

The 4 & 5 V., c. 24, intituled “An Act for improving the
administration of criminal justice in this province.” ‘

The 4 & 5 V., c. 25, intituled *“ An Act for consolidating
and amending the laws in this province relative to larceny
and other offences connected therewith.” -

The 4 & 5 V., c. 26, intituled * An ‘Act for consolidating
and amending the laws in this province relative to malicious
injuries to property.” ‘ .

The 4 & 5 V., c. 27, intituled ¢ An Act for consolidating"
and amending the statutes in this province relative to-
offences against the person.” ‘ :
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The provisions contained in these acts will be found under
their respective titles: each of the said acts contains a clause
repealing all former acts or provisions of law inconsistent or
* contradictory to said acts. - The following acts relating to
criminal law and procedure have also been subsequently
passed, viz., 6 V., ¢. 55 12V, ¢.21; 14 &15V., ¢. 13; 18
V., ¢ 92; 20 V. c. 61; the details of which are given under
the titles to which they severally relate. ‘

CRIMINAL LUNATIC ASYLUM.

By 20 V., c. 28, § 28, provision is-made for the erection
of an asylum at Kingston for the reception of lunatic con-
“victs, and the Governor may appoint thereto 2 medical super-
intendent and other officers with the same powers and duties
as those possessed by similar officers of the provinecial lunatic
asylum at Toronto. § 29. Provision for the removal of con-
victs to the criminal lunatic asylum; and for reconveyance
to the penitentiary upon their recovery. § 81. Said criminal
lunatic asylum may also be used for the safe keeping of in-
sane and dangerous lunatics under the 14 & 15 V., c. 83.

' CRUELTY TO ANIMALS—PREVENTION.

By the municipal act, 12 V., c. 81, the municipalities of
incorporated towns, villages and cities respectively, are em-
powered to make by-laws for preventing the excessive beat-
ng or cruel and inhuman treatment of animals on the public -
highway of such localities. o

By20 V., c. 81, § 1. If any person shall, from and after
~ the passing of this act, wantonly, cruelly and unnecessarily
beat, bind, illtreat, abuse or torture any horse, mare, geld-
ing, bull, ox, heifer, steer, calf, mule, ass, sheep, lamb, pig
or other cattle, or any poultry, or any dog or domestic ani-
mal or bird, or if any person who shall drive any cattle or
other animal, shall, by negligence or ill-usage in the driving
- thereof, be the means whereby any mischief, damage or

" injury shall. be done by any such cattle or other animal,
every such offender being convicted of any or either of the -
s2id offences before any one justice of the peace for the city,
town, district or county in which any such offence shall have
been committed, shall, for every such offence, forfeit and
pay (over and above the amount of damage or injury, if any,
done thereby, which damage and injury shall and may be
ascertained and determined by such justice), such a sum of
money not exceeding £2 10s., nor less than 5s., with costs,

~as to such justice shall seem meet: or the offender shall, in

default of payment, be committed to the common gaol or
33 ‘ ‘ |
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house of correction for the city, town, district or county in
which such offence shall have been committed, there to be
imprisoned for any time not exceeding fourteen days; pro-
vided that nothing in this act contained shall prevent or
abridge any remedy by action against the employer of any
such offender, when the amount of damage is not sought to
be recovered by virtuc of this act : provided that nothing in
this section contained shall make it unlawful for any person
to bind any sheep, lambs, calves or pigs, for the purpose of
conveying and delivering them to or at any mrrket at a dis-
tance not exceeding fifteen miles from the owner’s house or
- premises ; but such animals shall not remain so bound for a
longer space than half-an-hour after their arrival at such
market. ‘ ‘

§§ 2 and 3 relate to the treatment of cattle impounded—
for which see post title ““ Pound Kecper.” ‘

§ 4. That when and so often as any of the said offences
shall happen, it shall be lawful for any constable or other
peace officer, or for the owner of any such cattle, &c., or upon
the information of any other person, (who shall declare his -
or their name or names and place or places of abode to the
said constable or other peace officer) to seize and forthwith
(without any other authority or warrant) to convey any such
offender before any one justice of the peace of the locality,
to be dealt with according to law, and such justice shall
forthwith proceed to examine upon oath any witness or wit-
nesses. 2

§ 5. If any person apprehended under this act, shall re-

fuse to discover his name and place of abode to the justice,

he shall immediately be delivered over to a constable or
other peace officer, and shall by him be conveyed to the
~common gao' or house of correction for the city, town, &ec.,
within which the offence was committed, or. in which the
offender was apprehended, there to remain for a space not
exceeding one calendar month, or until he shall make known
" his name and place of abode to such justice.

§ 6. Offences to be prosecuted within three calendar
months; and the evidence of the complainant to be sufficient
in the absence of other evidence. . .

§ 7. In case of non-payment of the damage or penalty

~within such period as the convicting justice shall appoint, 1t
shall be lawful for such justice (unless where otherwise spe-
cially - directed) to commit the offender to the common gaol
or house of correction, to be imprisoned with or without hard
labour, for any term not exceeding fourteern days, when the .
amount awarded, or penalty imposed, or both (as the case
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may be), with costs, shall not exceed £5, and for any term
not exceeding twe calendar months, when exceeding £5.
The commitment in either case to be determinable on pay-
ment of the amount and costs. ‘ ‘ ‘
§ 8. It shall be lawful for any one such justice, in all
cases in which no other mode of proceeding is provided for
by this act, or in case where any person shall not be con-
~ veyed before any justice by the authority of this act, upon
information or complaint made by any person of any offence
~ against this act, within fourteen days (a) next after the com-
missios of any such offence, to summon the accused to ap-
pear before him, or any other justice, at a time and place to
be named, and on his appearance, or default, such justice
may proceed to examine into the matter, and upon due proof
by voluntary confession, or by oath of one or more credible
- witnesses, to award, order, give judgment or convict for the
damage or injury, penalties or forfeiture, as the case may be.
- §9. The conviction to be in the following form, or to the
effect thereof, or as near thereto as may be: ‘ ‘

County {as the case ] Be it remembered that on the da)"
may be) of of in the year of our Lord,
at , 1n the County (or as the case may be) of »A. B.

is convicted before me J. P., one of her Majesty’s justices of
the peace for the said county §or as the case may be) for that the
said A. B.onthe =~ dayof = in the year at

in the said ~did (here specify the offence) ; and I the said
J. P. do adjudge the said A. B. for his said offence to forfeit
and pay the sum of (here state the penalty actually imposed, or
the penalty, dand also the amount of damages for the injury done,
or as the case may be), and also to pay the sum of - for costs,

 and in default of immediate payment of the said sums, to te

imprisoned in the ", (and as the case may be) to be there
kept at hard labour for the space of unless the said sums
. shall be sooner paid ; and I direci that the said sum of (the
penalty) shall be paid as follows ; that is to say, one moiety
thereof to the of the said of to be by
applied according to ; and the other moiety thereof to C.
D. of the prosecutor, (or as the case may be) and that the
. said sum of (*he sum for the amount of injury dome, if any
sum 15 awarded) shall be paid to E. F. (or the said C. D. as the
case may be); and I do order that the said sum of for
costs shall be paid to the said C. D. ‘ o
Given under my hand and seal, the day and year first above-
mentioned, ‘ J.P. (L. 8)

(a) The previous 6 3 limits the prosecution of offeaces to three calendar
months; the 8 § would seem to imply that it must be within fourteen days
after the offence. - : ‘ :
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§ 10. Summons against offenders may be served personally
or left at his usual or last place of residence in whatever
~ county or place. § 11. Any constable or peace officer refusing
or neglecting to serve or execute any summons or warrant under
this act shall forfeit any sum not exceeding £5; and in default
of payment be committed to the county gaol or house of correc-
 tion for onc calendar month unless sooner paid. § 12. Penal-
ties under this act to be distributed as follows, viz., one moiety
to the treasurer of the locality, to bc applied on the streets or
roads, and the other moiety with full costs to the prosecutor or
such other person as to such justice shall scem fit ; and all
damages shall be paid to the person sustaining the same.
§ 13. Any person giving information shall be deemed a com-
petent witness, nothwithstanding he may be entitled to any
part of the penalty. §14. All actions brought against
any person for any thing done in pursuance of this act
shall be commenced within one calendar month, and shall
be brought and tried in the county or place where arising;
and notice in writing thereof shall be given to the defendant
Sfourteen days before the commencement ; and the defendant
may plead the general issue and give this act in evidence ; and
if the cause of action shall appear to arisc inrespect of any mat- -
ter or thing done in pursuance or under the authority of this act,
or if brought after the expiration of one calendar month, or
in any other county or place, or if notice shall not have
been given as aforesaid, or if tender of sufficient amends.
'shall have becn made before action commenced, or a suffi-
cient sum paid into court afterwards, the verdict shall be for
defendant ; and if a verdict for the defendant, or the plain-
“tiff become nonsuit, or shall discontinue, or if on demurrer
or otherwise judgment shall be given against him, defendant
shall recover full costs as between attorney and client; and
if verdict given for the plaintiff, he shall not have costs un-
less the judge shall certify his approbation of the action, and
verdict obtained thereupon. § 15. Any person aggrieved
by conviction of any justice under this act, may appeal
against such conviction, giving fourteen days’ notice of such
appeal, and of the cause and matter thereof to such justice
to the next quarter sessions, who shall have power to hear
and determine such appeal in the usual manner, and award
costs. § 16. Interpretation clause, defining the meaning of
certain words and expressions. § 17. This act not to affect
any municipal by-law, except so far as the same may be at
variance or inconsistent with this act. § 18. The 2 and 3
§§ shall extend to Upper Canada only. § 19. To be a pub-

lic act.
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CURRENCY.

By 16 V., c. 158, all former acts relating to the currency
are repealed.  § 1. The denominations of money in the cur-
rency of this province shall be pounds, dollars, shillings,
pence, cents, and mills. The pound, shilling, and penny,
shall have the same proportionate value as they now have.
The dollar shall be one-fourth of a pound, the cent 100 part
‘of a dollar, and the mill {5 of a cent; and in any statement
_'as to moncy, or money value in any agreement, ¢ndictment,
or legal proceeding, the same may be described in pounds,
shillings, and pence, or in dollars, cents, and mills, or in-
“cither denomination. : ‘

§ 3. The pound currency shall be equivalent to 101 grains,
and 321 thousandths of a grain troy weight of gold of the
standard of fineness now prescribed by law for the gold coins
of the United Kingdom; and the dollar currency shall be
equivalent to 1 part of the weight aforesaid of gold of the

same standard ; and any gold coins of the standard aforesaid .

“struck at the Royal Mint shall by such names as shall be
~ assigned to them in any proclamation declaring them lawful
_money, pass current, and be a legal tender.

§ 4. The pound sterling shall be equal to £1 4s. 4d., or
§4 86 cents and % of a cent currency; and any British
sovereign of lawful weight shall pass current and be a legal
tender for that sum; and the other gold coins of the United
‘Kingdom of lawful weight shall pass current, and be a legal

“tender for sums in currency equal according to the propor-
. tions aforesaid, to their sterling value. o

§ 5. Proviso as to the meaning of the word ¢ Sterling "’ in
_contracts, &c., made before this act shall be in force. ‘

§ 6. Public accounts to be kept in such denominations as
her Majesty shall direct. (Butsee20V., c. 18, which directs
that all govermment accounts shall from and after the 81st
December, 1857, be rendered in dollars and cents.)

§ 7. Silver coins struck at the Royal Mint of the fineness
nov fixed by law for the silver coins of the United Kingdom,
shall, by such names as shall be assigned to them by procla-
mation, pass current and be a legal tender at the rates
assigned. ‘

§ 3. Silver coins of the United Kingdom, until otherwise
ordered by proclamation, shall pass current for sums in cur-
rency equal to the sums in sterling for which they pass
current in the United Kingdom, but after the proclamation

-shall cease to be current. ‘ ‘ i

§ 9. Silver coins not to be a legal tender over £2 10s. in

any one payment. L o ) o ‘
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§ 10. Copper coins of the United Kingdom, while lawfully
current therein, shall pass current, and be a legal tender in this -
province to the amount of one shilling currency at the fol-
lowing rates: viz., the copper penny for two cents, the
copper half-penny for one cent, and any other subdivision of
the said copper penny, in proportion. Provided, that any.
copper coins of like weight, which her Majesty may direct to
be struck for the purpose, shall pass current, and be a legal
tender as aforesaid, and if such coins be struck, her Majesty
may by proclamation declare the copper coins of the United
Kingdom shall not be lawful money of this province. .~

§11. The gold eagle. of the U.S. coined before the 1st
July, 1834, and weighing 11 penny weights 6 grains troy
- weight, shall pass current and be a legal tender for 10

dollars and 66% cents. or £2 13s. 4d. currency; and the
half cagle of like date, and proportionate weight, for only
- half the said sum. The gold eagle coined after the last
mentioned day, and before the 1st of January, 1852, or after
that day, but while the standard of fineness for gold coins
then fixed by the laws of the U. S. shall remain unchanged,
and weighing 10 penny weights, 18 grains troy weight, shall
pass current and be a legal tender in this province for 10
dollars, or £2 10s. currency ; and the multiples or halves of
said eagle of the date and proportionate weight shall pass
- current and be a legal tender for proportionate sums.

§ 12. Other foreign gold coins may be made current by
proclamation. §13. If any person shall colour or gild or
case over with gold or silver, or with any wash or materials
producing the colour of gold or silver, any coin of coarse gold

" or of coarse silver, or of base metal resembling any coin, or
shall make or cause to be made, or shall buy, sell, or procure
for himself or for another, or shall knowingly bring and im-
port, or cause to be brought and imported into this province,
any forged, false or counterfeit gold, silver, or copper coin,
like to any of the gold, silver, or copper coin made or de-
clared by this act to be lawfully current, or any coin of coarse
gold, or of coarse silver, or of base metal coloured, gilded or
cased over with gold or silver, or with any wash or materials,
producing the colour of gold or silver, and resembling any
such coin, or shall utter or attempt to utter, or tender in pay-
ment to any person or persons (as being any of the gold,
silver or copper coins hereby made or declared to be current)
any false or counterfeit piece counterfeited to any of the gold,
silver, or copper coins made or declared to be current by this
act, or any of the higher or lower denominations thereof,
~ knowing the same to be false or counterfeit, such person shall
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be guilty of a misdemeanor, and on conviction be liable to

be imprisoned and kept at hard labour in the provincial peni-

tentiary for not less than three nor more than fourteen years,
in the discretion of the court; and for a second offence shall

be deemed guilty of felony, and liable to imprisonment for
life in the said penitentiary, or for any time not less than

fourteen years in the discretion of the court.

§14. If any person shall form, make, cut, sink, stamp,
engrave, repair or mend, or assist in so doing, or shall have
in his or her possession, except for some known and lawful
purpose, any false or counterfeit coin, counterfeit to any coin
lawfully current. under this act, or any die, press, tool or
instrument, or metal or material of any kind used, constructed,

. devised, adapted or designed for counterfeiting any coin law-
fully current under this act, such person shall be guilty of a
misdemeanor and punishable accordingly, and the proof of
lawful purpose shall lie upon him or her. - N

§ 15. It shall be lawful for any justice of the peacc on
complaint made before him upon the oath of one credible
person that there is just cause to suspect that any person or
persons is or are, or hath or have been concerned in making

_counterfeiting or imitating any such coin as aforesaid by
warrant under the hand (a) of such justice of the peace to
causc the dwelling house, room or workshop, outhouse or
other tuilding, yard, garden, ground or other place belong-
ing to such suspected person or persons, or. when such sus-
pected person or persons shall be suspected to carry on such

making, counterfeiting or imitating, to be searched for any ‘

such counterfeit coin; and if any such coin, or any such
die, press, tool or instrument, metal or material as aforesaid
shall be found in the possession or custody of any person
or persons whomsoever, not having the same for some law-
ful purpose, it shall be lawful for any person or persons
* discovering the same to seize, and he or they are hereby au-
thorised and required to seize and carry the same forthwith
before a justice of the peace having jurisdiction within the
locality in which the same shall be seized, who shall cause
the same to be secured and produced in evidence against any
person or persons who shall or may be prosecuted for any
such offence as aforesaid in any court of competent jurisdic-
tion, and the same after being so produced in evidence shall
by order of the court be defaced or destroyed, or otherwise
* disposed of as the court shall direct. ‘
§ 16. Any person to whom any pretended gold, silver, or

(a) Hand only in the act ; but “hand and seal” probably meant.
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copper coin shall be tendered in payment, which shall by the
stamp, impression, colour or weight thereof, afford reason to
suspect that the same is false or counterfeit, may cut or break
such éoin, and if counterfeit, the person who tendered it shall
bear the loss, otherwise the person who shall have cut or
" broken it, shall receive it for a sum proportionate to.its
weight ; and if any question shall arise whether such coin
Dbe counterfeit, it shall be determined by any justice of the
peace, who if he entertain any doubt may summon three
;kilgul persons, the decision of a majority of whom shall be

nait. B

§ 17. If any false or counterfeit coin shall be produced in
any court of law, the court shall order the same to be cutin
.plieces in open court, or in the presence of a justice, and
then delivered.to or for the lawful owner, if any, claiming the
same. ‘

§ 18. Any person knowingly uttering or attempting to utter
or offer in payment, as being lawfully current, any gold coin
of less value than its lawful weight, or who shall diminish the

- weight of any such coin with intent to utter or offer it in pay-
ment, shall be guilty of a misdemeanor and punishable
accordingly. ‘

§ 19. Evidencc to be given in cases under this act.

§ 10. This act to have force and effect from the day to be
appointed by proclamation. I
 The act came wnto force on the 1st of August. 1854, un-
der proclamation dated 5th July, 1854. o

- CUSTOMS.

By 10 & 11 V., ¢. 31. After various provisions relative to
importation ‘and. entry of goods, &c., it is enacted by § 3T,
that if any person shall forge or counterfeit any mark or
brand to resemble any mark or brand which shall be pro-
vided for the purposes of this act, or shall forge or counter-
feit the impression of any sueh mark or brand, or shall sell
or expose to sale, or have in his, her or their custody or pos-
session, any goods with a counterfeit mark or brand, know-

_ing the same to be counterfeit, or shall use or fix aay such
mark or brand to any other goods required to be stamped
as aforesaid, other than those to which the same was origi-
nally affixed, such goodsso falsely marked shall be forfeited,
and every such offender or offenders, his, her or their aiders,
abettors or assistants, shall, for every such offence, forfeit

~ and pay the sum of £50, which penalty shall be recoverable
in a summary way before any two jastices of the peace in
this province, and in default of payment, the offender shall
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be commiitted to any of her Majesty’s gaols in this province,
for a period not exceeding twelve calendar months. And if
any wilfully false oath be made in any case, where, by this
act, an oath is required or authorised, the offender 'shall be
guilty of wilful and corrupt perjury, and punishable accord-
ingly. ‘

‘c§'36. If any person shall counterfeit or falsify, or use
when so counterfeited or falsified, any paper or document
required under this act, or for any purpose therein mention-
¢d, whether written, printed or otherwise, or shall by any
false statement procure such document, or shall forge or
counterfeit any certificate relating to any oath, affirmation

“or declaration  hereby required or authorised, knowing the

- same to be so forged or counterfeited, such person shall be
guilty of ~a misdemeanor, and, on conviction, punished
accordingly. o ‘

§ 37. If any person or persons shall offer for sale any
coods under pretence that the same are prohibited, or have
leen unshipped and run on shore, or brought in by land, or
otherwise without payment of duties, such goods (although
‘not liable to duties or prohibited), shall be forfeited, and the
offender shall forfeit ¢reble the value of such goods, or the
penalty of £50, at the election of the prosecutor, recovera-
ble in a summary way, upon legal proof thercof, beforc any
one or more justices, and in default of payment, the offender
shall be committed to any of her Majesty’s gaols for a pe-
riod not exceeding sixty days. ‘

§ 38. Contains provisions for custom-house officers mak-
ing search for smuggled goods, detaining vessels, carriages,
&c., engaged in smuggling, and then provides that all mas-
ters or persons in charge of any such vessels, and all drivers
or persons conducting or having charge of such vehicles or
conveyances, refusing to stop when required so to do by such
officer or person in the Queen’s name, or any person being
present at any such seizure or stoppage, and being called
upon in the Queen’s name by such officer or person to aid
and assist him in a lawful way, and refusing so to do, shall
forfeit and pay the sum of £50, recoverable on legal proof
before any two justices of the peace, and in default of pay-
ment, the offender shall be committed to any of her Majes-
ty’s gaols for a period not exceeding six months.

- §89. If any person or persons whatsoever, shall, under
any pretence, cither by actual assault, force or violence, or.
by threats of such assault, force or violence, in any way
resist, oppose, molest or obstruct any officer of customs or
any person acting in his aid or assistance in the discharge of

34
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his or their duty under this act, or any other act of this
province relating to customs trade or navigation; or shall
wilfully or maliciously shoot at or attempt to destroy or
damage any vessel or boat belonging to her Majesty, or in
the service of the province, or maim or wound any officer of
the army, navy, marine or ¢ustoms, or any person acting in
his aid or assistance, while duly employed for the prevention
of smuggling, and in exccution of his or their duty; orif
. any person or persons shall be found with any goods liable
to seizure or forfeiture under this or any other act relating
to customs tradc and navigation, and carrying offensive arms
- or weapons, or in any way disguised, or shall stave, break,
or in any way destroy any such goods before or after the
actual seizure thereof, or shall scuttle, sink or cut adrift any -
vessel, or destroy or injurc any vehicle before or after such
seizure, or shall wilfully and maliciously destroy or injure
by fire or otherwise, any custom-house, or any building
whatsoever in which seized or forfeited goods are deposited
or kept; such person or persons being convicted thereof,
shall be judged guilty of felony, and be punishable accord- -
ingly. - o
- §40. If any five or more persons in company be found
together, and they or any of them shall have any goods lia- -
ble to forfeiture under this act, every such person shall be
guilty of misdemeanor, and be punishable accordingly.

§ 45. If any person, whether pretending to be the owner
or not, shall either secretly or openly, and whether with or
without force or violence, take or carry away any goods,
vessel, carriage, or other thing which shall have been seized
or.detained on suspicion, as forfeited under this act, before
the same shall have been declared by competent authority to
have been seized without due cause, and without the permis-
sion of the officer or person having seized the same, or of
some competent authority, such person shall be decmed to
‘have stolen such goods, being the property of her Majesty,
and to be guilty of felony, and liable to punishment accord-
ingly. .

§ 47. That if any such goods shall be stopped or taken
by such police officer on suspicion that the same have been
feloniously stolen, he shall convey the same to the police
office to which the offender is tuken, there to remain until
trial. And the police officer shall give notice in writing to
the collector or principal officer of her Majesty’s customs at
the nearest port of his having so detained such goods; and
immediately after the trial such goods shall be deposited in
the custom house or other place appointed, and proceedings had
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according to law. Andin case any police officer making. deten-
tion of such goods shall neglect to convey the same o such
warchouse, or to give such notice of having stopped the same
as before dcccnbed he shall forfeit £25, recoverable in a sum-
~‘mary way before any two or more justices, and in default of
payment he committed to any of her \Iﬂjcsty «aols for a
period not exceeding thirty days.

The above clauses appear to be all that in any way relate
t0 justices of the peace, or which bring offenders within their
coguizance. There are numerous. other penalties imposed
 for contravention of the other clauses, but such penalties are
recoverable in another form, a.nd not before justices of the
peace.

By the amendment act 12 V., c. 1, § 5, ad valorem duties

arc to be ascertained by appmlsement Appraisers to be
appointed by the Governor, and such appraisers before acting
shall take and subscribe an oath of office (in the form gwen)
before some justice of the peace havmrr Jurisdiction where
such oath is taken.
© §19. If any person shall I\nowmclv and wilfully with
intent to defraud the revenue of this provinee, smuggle or
clandestinely introduce into the province any goods subJect
1o duty without paying or accounting for the dut) thereon,
or shall make out or pass or attempt to pass through the
‘custom house any false, forged or fraudulent invoice, or shall
In any way attempt to defraud the revenue by evading the
p.u'ment of the duty or of any part of the “duty on any
«roods, every such person, his, her or their aiders or abettors -
shall, in addition toany other penalty or forfeiture to which
they may be subject for such offence, be decmed guilty of a
M 9rl<'m<'mmr, and on conviction liable to a penalty not ex-
ceeding £50, or to imprisonment for a term not e\ccedmfr
one year, or both, in the diseretion of the court.

By the amendment act 16 V., c. 85,§7, it is enacted, that 1f
any warchoused goods shall be fraudiﬂcnt]y concealed in or
removed from any public or private warchouse in this prov-
ince, such goods shall be forfeited; and any person fraudu-
lently concealing or removing such goods, or aiding or
~ abetting such remoml shall incur the penalnes now imposed
on persous illegally i mlportmrr or smuggling goods into this
province.

See also post title ¢ Provincial Revenue.”

CUTTING AND MAIMING.

Stabbmg, cutting or wounding any person with intent to |
commat murder is made a capital offence, punishable by death
by 4 & Q V C. -d‘, § 9.
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~ See “ Capital Punishment.”

And if with intent to disfigure or do some grievous bodily
Zarm, or prevent the apprehension or detainer of any per-
son is made felony by 4 & 5 V., c. 2T, § 11. S

- See ¢ Malicious injury.”

. DEATH—SENTENCE OF.

By *7 G. IV., c. 3, the pronouncing of sentence is dispensed
in cases where the court shall be of opinion that the offender
is a fit'and proper subject to' be recommended to the royal
merey. ‘ : ‘ .

By *TW. IV, c. 6, § 3, it may be commuted by the Gover-
nor in other cases (excepting treason and murder) for trans-
portation for life, or term of years, or banishment, or solitary
confinement with or without hard labour in any penitentiary
‘or house of correction appointed for such purpose. And by
-4 & 5V, ¢ 24, § 33, may be recorded only against the
offender when the court shall be of opinion that he is a fit
subjeet for the royal mercy. § 35. Such recording to have
the same effect as if the court had pronounced judgment.
See also § 48, as to the cffect of a free or conditional
pardon. - E
- By 20V., c. 61, which provides for appeals and new trialsin
criminal cases, it is enacted by § 5, that no sentence of death
in any case of capital fclony shall be passed to take effect
until the expiration of the term next succeeding the sitting
of the court at which such sentence of death shall be passed.

DEER.
See ¢ Game.”

DESERTERS.

By *3 V., ¢. 3, the *44 G. IIL, c. 2, which related to
descrtion, is repealed. § 2. If any person, other than en-
listed soldiers in her Majesty's service, or sailors engaged
in the naval service of her Majesty, shall, by words, or
'with money, or by any ways, methods, or means what-
socver, directly or indirectly prevail upon, procure, per-
suade or encourage any such soldier or sailor to desert
or leave her Majesty's naval or military service as afore-
said, and shall be thereof lawfully convicted before any
court of oyer and terminer and general gaol delivery
in this province, such person so offending shall be deem-
‘ed guilty of a misdemeanor, and upon conviction, shall
“be liable to be punished by imprisonment in the common
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caol of the district in which such conviction shall happen,
or by imprisonment in the provincial penitentiary in this
rovince, for such period as the court before which such trial
shall take place shall, in their discretion, adjudge, and shall
be further liable to the payment of such fine as the said
court shall impose upon such offender. § 3. If any person,
other than an enlisted soldier or sailor, shall harbour, conceal,
reccive, or assist any deserter from her Majesty’s naval or
military service, knowing him to be a deserter, such person
so offending shall be deemed guilty of a misdemeanor, and,
‘upon conviction, shall be liable to the penalties and punish-
" ments above-mentioned. ‘ ‘ o

DISTILLERS.

By 9V, c. 2, §1, all former acts arc repealed. §2. No
- person shall act as a distiller, unless licensed, under a penalty
of £10 for each day, and forfeiture of stock and apparatus.
§ 3. District inspector to issue licenses, on payment of £10
duty, to remain in force until 5th' January next after date
thereof.  § 4. No license to be granted except on a written
requisition signed by the party. §5. A further duty im-
posed of 2d. a gallon on spirits, strong waters or spirituous
liquours, to be paid to the district inspector ; spirits re-distilled
cxempt.  § 6. Parties obtaining license also to give bond
“with two sureties, for rendering accounts and payment of
duties; § 7, such bond to remain in force during the license;
a new bond to be entered into when a new license is granted.

“§ & Distillers to have their names and calling inscribed in
legible characters in front of the building, under a penalty of
£5 for cach day of omission. § 9. Distillers to keep a book
in the form to be furnished by district inspector, and to be
open at all seasonable times to his inspection, wherein such dis-
 tiller shall enter, daily, the quantity of grain or other vegeta-
ble production, or other substance, put by him into the tub,
or otherwise used by him for the purpose of producing beer -
~or wash, or consumed by him in any way for the purpose of
producing spirits, strong waters, or spirituous liquors, or
otherwise disposed of, and the quantity of spirits, spirituous
liquors, or strong waters, by him distilled, shewing the quan-
tities produced cach time, if there shall have been any dis-
tinet sets of operations by reason of which duties shall have
become payable, under a penalty of £50 for neglect or false
entry; and the inspector may at all times demand to be
shown the stock of grain, &e., on hand. §10. Accounts
to be rendered by distillers twice a month to the in-
spector, of spirits, &c., distilled, with the strength thereof
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and the quantity produced each time; and shewing also the
quantity of grain, &c., used; such account to be on oath, and
1in the form following :— B

I do solemnly swear, that the account above written, to
" which I have also subscribed my name, contains a true acconnt
of the total quantity of every kind of spirits, or strong water,
or spirituous liquors, distilled, manufactured, or made by me,
(or by as the case may be.) within the time mentioned
in the same account, and on which. duty is payable, and of the
quantities of each kind respectively, and the strength thereof,
and also of the quantities produced at each separate time
therein mentioned, by a distinct set of operations’ and also of
the quantities of all grain or other vegetable production or sub- .
stance consumed by me, (or by the said ,) during the said
time. So help me God. ‘

Such affidavit to be made before a justice and delivered
with the account to the inspector, who may further interro-
gate the party, on oath, as to such account, before a justice.
§ 11. False statements to be perjury. §12. Distillers to
produce books to the inspector at any seasonable time, and
Inspector to have free access to the premises at all times,
under a penalty of £20 for each neglect or refusal; no ad-
mittance to be required between sunset and sunrise, except
when distiller is at work, or unless inspector be accompanied
" by a peace officer. §13. Duties to be paid when account
" rendered, under a penalty of £20 and forfeiture of license.
§ 14. Duties recoverable although account not rendered,
but with three times the amount, as additional penalty.
§ 15. Distiller' not to work his distillery without ten days’
previous notice, in writing, to the inspector ; such notice not
to extend to a longer period than therty days; and any dis- -
tiller working his distillery without giving such notice shall
be liable, each day, to the same penalty and forfeiture as if
doing 'so without a license. § 16. Payment of penalties not
to release parties from the duties; duties to be recovered
with full costs in any court of competent jurisdiction; and
the stock in trade and apparatus on the premises are made
specially liable therefor ; and if forfeited under this act, may
be seized, marked and secured by the inspector until con-
demned, or relcased by competent authority, and shall not
be used in the meantime. § 17. Distillers required to furnish
the inspector with lights, ladders, and measures for examin-
ing, guaging, &c., any still, vessel, or stock on such premises,
under a penalty of £20. § 18. District inspector and persons
acting under him to have free access to the premises at any
hour of the day or night, and make all’ necessary inquiries

.
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and searches, subject to the restrictions aforesaid. §19. In-
spectors, or any other persons acting under them, having
first obtained & search warrant from a justice of the peace,.
~ on affidavit shewing reasonablc grounds for issuing thereof,
‘may, at any hour between sunrise and sunset, search any
house, building, or place mentioned in such warrant, sus-
pected of having any unlicensed still, auxiliary vessel, mash
tub, or other vessel illegally in use therein. § 20. Penalties
under this act may be recovered before any two or more
justices of the peace, where the offence committed, on the
oath of two credible witnesses, and if not paid, levied by
distress and sale; or such justices may, in their discretion,
commit the offender to the common gaol until penalty and costs,
are pald—one motety of the penalty to belong to her Majesty,
and the other moiety to the prosecutor. §21, contains a
provision also for recovery of the penalties, in civil courts.
§922. Revenue officers to be competent witnesses if not pro-
secutors’; and no person making any seizure under this act
shall be liable for damages, if the court shall certify there
was probable cause. § 23 imposes a penalty of £5 on persons
_refusing to give evidence when summoned, to be recovered
as other penalties. § 24 directs the appropriation of duties.
§§ 25, 26. This act to commence on the 5th January, 1847, -
and to'continue in force till the 1st January, 1848, and from
thence to the end of the next session. ‘
By12V,, ¢. 14, § 1, the duty of 2d. per gallon is repealed,;
and by § 2, a duty of one penny per gallon, wine measure, is
substituted, for spirits not exceeding the strength of proof
by Sykes Hydrometer, and so in proportion for any greater
strength than the strength of proof, and for any greater or
less quantity than a gallon, and such duty shall be charged
upon the quantity of spirits to be ascertained after the first
process of rectification. §4 authorises the Governor in council
to make regulations for warehousing. § 5 enacts that the
word spirits shall include all spirits, strong waters, and
spirituous liquors -of any kind. §6. The 9 V., c. 2, as now
~amended, is continued until repealed by competent authority.
For forms of proceeding see title « Summary Conviction.”

DISTRESS.

- To justify taking a distress, the party must have a regular
warrant for so doing, and must take care that the things
taken are distrainable, and that the distress is made in due
time and place.—Co. Lit. 47. All distresses must be made
in the day time, unless in the case of cattle distrained
damage feasant.—1 Inst. 142 ; Bull, N. P. 61. Persons



)

¢

272 | Distress,

making a Jawfal distress may sell the same upon the pre-
mises, in like manner as may be done off the same.—2
W. & M. Sess. 1, ¢. 5. o

© Of Distress by Warrant of Justices of the Peace. |

By statute 27 G. II., ¢: 20, it is enacted as follows :—In
all cases where any justice of the peace is, or shall be re-
quired or empowered by any act of parliament to issue a
warrant of distress, for the levying of any penalty inflicted,
or any sum of money directed to be paid by such act, it
shall be lawful for the justice granting such warrant, therein
to order and direct the goods and chattels, so to be dis-
trained, to be sold and disposed of within a certain time, to
be limited in such warrant, so as such time be not less than
Sfour days, nor more than eight days, unless the penalty or
sum of money for which such distress shall be made, toge-
ther with the reasonable charges for taking and keeping
such distress, be sooner paid: and the officer making such
distress shall and may deduct the reasonable charges of
taking, keeping and selling such distress, out of the money
arising by such sale, and the overplus, if any, (after such
charges, and also the said penalty or sum of money shall be
satisfied and paid,) shall be returned, on demand, to the
owner of the goods so distrained ; and the officer executing
such warrant, if required, shall shew the same to the person
‘whose goods are distrained, and shall suffer a copy thereof
_to be taken. ‘ ‘ ‘

When an act of parliament orders a distress and sale of
goods, it is in the nature of an execution, and replevin will
not lie.—Bac. Abr. title “ Replevin.” |

If, in seizing for the whole amount, the first distress is
found insufficient, from mistaking the value of the goods
seized, a second distress may be made.—Burr. 589.

By 16 V., ¢. 178, §18, it is enacted that when a conviction
adjudges a penalty or compensation to be paid, or where an
order requires the payment of a sum of money, and by the
statute authorising such conviction or order such penalty,
compensation or money, is to be levied upon the goods and
chattels of the defendant by distress and sale, and also in
‘cases where the statute provides no mode of raising or levy-
ing or enforcing the payment of the same, it shall be lawful
for the justices or any of them making such conviction or
order, or for any other justice. of the locality, to issue his

 warrant of distress for the purpose of levying the same

under the hand and seal of such justice; and if after the
delivery of such warrant to the constable or constables to.

®
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whom directed, sufficient distress shall not be found within
the locality, then upon proof upon oath of the handwriting
of such justice granting the warrant, before any justice of
any other territorial division, such justice shall endorse on
such warrant authority for the execution of such warrant
within the limits of his jurisdiction; by virtue of which
said warrant and endorsement the penalty and sum afore-
said and costs, or so much as may not have been levied or
paid, shall and may be levied by the person bringing such
warrant, or by the person or persons to whom the same was
originally directed, or by any constable or other peace
officer of such last mentioned territorial division, by dis-
tress and sale of the goods and chattels of the defendant in
such other territorial division: provided that whenever it
shall appear to any justice to whom application shall be
made for any such warrant of distress that the issuing
thereof would be ruinous to the defendant and his family;
or whenever it shall appear, by the confession of the defen-
dant, that he has mo goods and chattels whereoy to le
such distress, then, in every such case it shall be lawful for
such justice, if ke shall deem fit, instead of issuing such
- warrant of distress, to commit the defendant to the common
gaol or lock-up house of the locality, to be imprisoned with
or without hard labour, for such time and in such manner
as. by law such defendant might be so committed, in case
such warrant of distress had issued and no goods or chattels
had been found whereon to levy. : ‘

§ 19. In all cases where a justice of the peace shall issue
any such distress warrant it shall be lawful for him to suffer

the defendant to go at large, or verbally, or by a written
warrant, order the defendant to be kept in custody until
return shall be made to such warrant, unless such defendant
shall give sufficient security by recognizance or otherwise to
the satisfaction of such justice for his appearance before
him at the time and place appointed for the return of such

- warrant, or before such other justice or justices for the same
territorial division as may then be there.

§ 20. If the constable shall return that he could find no
goods or chattels whereon he could levy the sum or sums
mentioned, together with the costs of, or occasioned by, the -
levy of the same, it shall be lawful for the justice before
whom the same shall be returned to issue his warrant of
commitment under his hand and seal directed to the same
or any other constable, requiring such constable to convey
such defendant or other person to the common gaol or lock-
up house within the territorial division for which such

© 36
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justice shall be acting, and there to deliver him to the
keeper thereof, and requiring such keeper to receive the
defendant into such gaol or lock-up house, and there to
_ imprison him and keep him to hard labour, in such manner
and form as shall be appointed by the statute, unless the
sum or sums adjudged to be paid and all costs and charges
of distress, and also the costs and charges of the commitment
and conveying to prison (if such justice shall think fit so to
order, the amount being ascertained and mentioned in such
commitment) shall be sooner paid. ‘
§ 24. In all cases where a warrant of distress shall issue
as aforesaid against any person, and he shall pay or tender
to the constable the sum or sums mentioned in such warran,
together with the expenses of such distress up to the time of
such payment or tender, such constable shall cease to exe-
cute the same. - ‘ ‘ \ o
. For the requisite forms see post title ¢ Summary Con-
viction.” S : ‘
' DIVISION COURTS. .
By 13 & 14 V., c. 53, § 1, all former acts are repealed.
§ 2. The limits to remain as at present until altered, as
hereinafter provided. § 8. Provides that there shall not be
less than three courts in each county, nor more than twelve:
and . there shall be one division court held in each city and
county town, and that a court shall be holden under this act
once in every two months in such division, or oftener, in the
discretion of the judge, who shall affix and appoint the
‘times and places. §.4. Empowers the justices in general
quarter sessions to declare and- appoint the number, limits

and extent of every such division within their respective

- counties, subject to the restrictions contained in the act;
and from time to time to alter the number, limits and extent
of such divisions: provided that a less .number of justices
shall not have power to rescind or alter any order made by
a greater number at any previous sessions. § 7. Judges of
the county courts to preside over such division courfs.
§ 13. Clerks of division courts to issue summonses, furnish
copies of particulars of plaintiff’s demand and defendant’s
set off ; and issue warrants, precepts and writs of execution,
tax costs (subject to revision by the judges) and register
judgments, and keep an account of court fees and money.
peid in and out of court, &c. Any person wrongfully held-
ing or getting possession of such papers, processes, ox pro-
ceedings, accounts, moneys, books and matters aforesaid, or
any of them, shall be guilty of a misdemeanor, aud may, by.
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order of the judge of any-of the superior courts, be arrested
by the sheriff and committed without bail (except by a judge)
until discharged in due. course of law. Bailiffs of division
" courts to serve summonses and execute writs, :&c., and exer-
cise the power and authority of a constable and peace officer
during the holding of the court, with full power to prevent
breaches of the peace, riots or disturbances within the court
room or building, public streets, squares or -other places
within hearing of the court, and to arrest without warrant
all parties offending herein, and to bring them before the
nearest justice or other judicial officer. § 23. The judge
to have power, jurisdiction and authority to hold plea of all
claims and demands whatsoever for or against any person or
persons, bodies corporate or otherwise, where the amount or
- balance claimed shall mot exceed £25, and in all forts to
personal chattels to and including the amounnt of £10; (a) and
the judge shall hear and determine the same in a:summary
way : and every such judge shall -have power to:make. such .
orders, judgments and decrees thereupon as shall appear to
him to be just and agreeable to equity.and good .conscience;
and that upon any contrdct for the payment of a sum certain
in labour or in any kind of goods or commodities, or in any
manner otherwise than in money, viz., upon .any contract for
the delivery of goods or commodities, or:the doing of work
or labour for value received, or for .or.upon a :past or .exe-
cuted consideration, it shall be lawful for the judge, after the
day has past on which. the goods or commodities ought to
have been delivered, or the labour or other things performed,
© to give judgment for the amountin money, as if the contract
had been so originally expressed : provided that no action
shall be brought or tried in any such division court for any
gambling debt, nor for any spirituous or malt liquors drunk
n a tavern or alehouse, nor for any cause involving the
right or title to real estate, or involving any right to any
custom or toll. Division courts not to be courts of record.
§ 24. Plaintiff to enter a copy of his account or demand in
writing, to be attached to the summons, and served at least
ten. days before the court on the defendant, his wife or
servant, or any grown person being an . inmate of his
dwelling-house or usual place of abode, trading or dealing.
Personal service mnecessary in all cases where the amount
exceeds 40s. § 25. Suits to be tried in the division where
the defendant resides or carries on. business at the time of
- entering suit, or where debt contracied. (b) - § 26. Plaintiff

@) Also in all personal actions to £10—by 16 V., ¢. 177,
b) Or an adjoining division in certain cases.—16°V., ¢. 177, 3 9.
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not to divide cause of action into two or more suits, but any
plaintiff having a cause of action above £25 may sue for the

- same as a balance : provided that no unsettled account toa
greater amount than £50 shall be sued for in any division
court. Judgment of the court in such cases to be in full of
all demands. § 27. Plaintiffs under the age of twenty-one
may sue for claims not exceeding £25 for wages. § 28. No
privilege or exemption allowed. § 29. Parties liable on joint
demands but residing in different divisions, may be sued
separately, and the joint property and separate property of
the party served may be sold under execution. § 30. Judge
of the court to be sole judge in all matters, unless the amount
‘claimed (in tort or trespass) exceeds £2 10s.—in other cases
£5, and where the parties shall require a jury. §31. In -
suits for debt or demand not exceeding £5, the judge may

~ receive affidavits of parties or witnesses residing out of the
Jurisdiction, if sworn before a judge of a division court or a
commissioner, with power for the judge before judgment.to
require witnesses or parties to answer interrogatories to be
filed. * § 32. In actions of tort or trespass exceeding £2 10s.,
and in all other cases exceeding £5 either party may require

* a jury, plaintiff giving notice to the clerk thereof at the time
of entering suit, or defendant within five days after service
of summons.. § 83. The party requiring a jury to pay down
the fees mentioned in the schedule. § 34. Separate lists of
causes to be made, to be called ‘the judge’s list” and “the
Jury list.”  The jury list to be first disposed of, except
when the judge shall see cause otherwise. = § 85. All male
persons, subjects, above twenty-one years of age and not
above sixty, assessed upon the collector’s roll and resident
in the division, shall be liable to serve as jurors, and their
names taken from the collector’s roll of the preceding year,
and to be summoned in rotation. The collector to furnish
clerk of the court with correct lists, and not less than fifteen
to be summoned, and three days’ notice given, personally or
by leaving the same with a grown up person at the juror’s
residence. Parties entitled to their challenge as in other
courts. Any juryman neglecting to attend lable to a fine
not exceeding 20s. Serving as juror in division court not
to exempt parties from serving on other juries. § 36.
Each juror entitled to 6d. for every eause in which he is
sworn. § 7. Jury to be.composed of five jurors, and their
verdict to be unanimous. § 88. The jury may be discharged
in case of disagreement and a new jury summoned for
next court, unless the parties consent to abide by the de-
cision of the judge on the evidence given. § 89. The jadge
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to pronounce his decision in court as soon as may be after
hearing, with power to postpone giving judgment, naming a
subsequent day and hour at the clerk’s office. § 40. Sum-
monses and writs not to have any blanks. § 41. On the
day named in. the summons, plaintiff may appear in person
or by some person on his behalf (mot being the clerk or
 bailiff), and defendant may answer in like mannner. § 42.
Evidence to be confined to the demand, or set-off entered. .
§43. Defendant may plead set-off, Statute of Limitations,
or discharge under any statute ; and if defendant’s demand
exceeds the plaintiff’s, plaintiff may be nonsuited; or if
defendant’s demand, after remitting .any portion, dees not
exceed £25, court may give judgment for the balance found
in his favour.. No statutory defence admissible unless notice
in writing and copy of set-off delivered to the plaintiff, or -
left at his place of abode, if within the division, or if living
without the division to the clerk of the said court, stz days

before trial or hearing. Judgment given in favour of the .

defendant to be in full discharge. § 44. Judge of the court

" empowered to make rules of practice, to be first submitted to
the judges of the Queen’s Bench, or Common Pleas for
approval. § 45. In case of defendant not appearing at the
court, the plaintiff may proceed te hearing or trial, on proof
of service of the summons ; and in case of personal service
of the summons, with detailed particulars of plaintiffi’s claim

- {except in tort or trespass), the judge may, in his discretion,
give judgment without further proof. But the judge may
grant time to plaintiff or defendant for proceeding. § 46.
Defendant may pay money into court, with the costs incurred,
uot less than six days before trial; and notice shall be given
thereof to plaintiff by the clerk, and the same shall be paid to
plaintiff, and proceedings stayed, unless he shall within three
days after receipt of notice signify to the clerk his inten-
tion to proceed for the remainder; and if plaintiff fail, he
shall pay to the defendant costs to be settled by the court.
§47. False swearing to be perjury. § 48. Either party
may obtain from the clerk a summons for witnesses, with or
without production of books, papers and writings, to be
served by any lterate person, personally on the witness, or
at his or her usual place of abode, and tender made of

- expenses; and witness neglecting to appear (without sufficient
cause), or to produce books, &c., required, and any person
called upon in court to give evidence, and refusing, shall

forfeit and pay such fine, not exceeding £2, as the judge shall

fix, and be liable to smprisonment for any term not exceeding
ten days; such fine to be applicable jto the party injured.
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Subpeenas may be issued from superior courts for attendance
of witnesses residing in any part of Upper Canada. § 49.
Clerk to enter suits, orders and judgments, executions and
returns, in a book, and the same to be evidence in all cages. -
§ 50. The judge may make orders concerning the time or
times and proportions for-payment of debt and costs. Issu-
ing of execution not to be postponed formore than fifty days
after service of the summons. § 51. In case of cross judg-
~ments, execution to issue for the balance only on the largest
judgment. If judgments be equal, satisfaction on both to be
entered. § 52. Costs not to be allowed in suits brought on
Judgments in this court without the order of the judge on
sufficient cause shewn. § 53. In case of default in payment
of money ordered to be paid, execution may be issued by the
clerk against the goods and chattels of the party, at the
request of the party entitled, with interest from the date of
the judgment. § 54. The bailiff or clerk may take confes-
- stons. § 55. In cuse of the party against whom the judg-
ment shall be given removing to another county, the judge
of the division court there may order execution to issue for
the amount, upon production of a certified copy of the judg- -
ment. § 56. Every writ of execution to be dated when
issued, and returnable in thirty days. § 57. Judgments
- above £10 to bind lands upon return of nulla bona ; and on
filing a transcript of the judgment in the county court, the
same tostand as a_judgment of such county court, with the
like powers and remedies. § 58. Any party obtaining
judgment exceeding £10. may, within fourteen days, obtain
a certificate and register the same, and bind the lands. 59.
- Bailiff neglecting to return writ of execution within thres
days after the return thereof, or making a false return, liable
(and his sureties) to be sued for the amount of such execution
and interest from the date of judgment. §60. No sale
under execution to take place until after the end of eight
days next following the day of seizure : and the goods tobe
- advertised at least eight days before sale. :§ 61. Bailiff not
to purchase goods at such sales. § 62. Suitsagainst clerk or
bailiff may be brought in the next adjoining division court.
§ 63. The judge may order immediate execution to issue,.on
plaintiff proving to the satisfaction of the judge that the debt
1s in danger, § 64. Attachment may be issued by the ‘clerk
of the court, judge of the county court, or justice of ‘the
peace, against the personal estate and effects of any-abscon-
~ ding or concealed debtor, for any sum not exceeding: £21,
nor less than 20s., on application by plaintiff, supported, by
affidavit, according to schedule D., or a sufficient portion-to

v
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to secure the debt and costs—bailiff seizing' to make an inven-
tory, and within twenty-four hours afterwards to cause the
same to be appraised by two freeholders, who shall be
entitled to 2s. 6d., each to be paid in the first instance by the
plaintiff.  § 65. In case of several attachments issuing, pro-
- ceeds to be distributed ratably among such creditors obtaining
judgment, in proportion to their judgments : provided attach--
. ment be sued out, and notice given to clerk of division courtout
of which the first attachment issued, or shall be returnable,
within one month from issuing such first attachment. § 66.
All property seized under attachment to be handed over to the
clerk of the division court. § 67. Property may be restored
on defendant tendering bond, with sureties to be approved
- by the judge or clerk, in double the amount claimed. § 68.
1t bond not given within one month from seizure, as soon as
judgment has been obtained, execution may be immediately
1ssued and property sold: provided, in case defendant has
been personally served with summons before seizure, the
trial is to proceed, and execution forthwith awarded after
judgment, unless otherwise ordered. . § 69. In cases of
attachment, and defendant not previously sued, the summons
may be served personally or by leaving copy at his last
place of abode, trade or dealing, with any person dwelling
there, or by leaving the same at the dwelling if no person
bethere found : creditors suing out attachments without pro-
- bable cause, not entitled to costs. § 70. Cattle and perish-
able goods may be sold- at the request of the plaintiff at
eight days’ notice, on giving bond with sureties for return of
the value, in case he shall not obtain judgment. § T1. Re-
sidue, after satisfying judgments and costs, to be returned
to the defendant or his agent, or the party in whose custody
the goods were found. § 72. Plaintiff's books to be evi-
dence to the extent of £5, except in tort or trespass. § T3.
Judgments may be revived against personal representatives
- of deceased parties. '§ 75. Any person wilfully insulting
the judge or any officer of the division court, or interrupting
the proceedings, may be taken into custody and fined not
exceeding £5, and in default of immediate payment com-
mitted to the common gaol for any period not exceeding one
calendar month, unless fine, costs and expenses sooner paid.
§76. Any bailiff or officer of the court guilty of extortion -
or misconduct, or not duly paying or accounting for moneys
levied or received, shall be liable to such order for repay-
ment, with damages and costs, as the judge shall think just;
and in default of payment the amount shall be levied by
(distress and' sale; and in default of distress, or summarily
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in the first instance, the judge may commit the offender to
the common gaol for any period not exceeding three calen-
dar months. § 77. Any clerk or officer taking higher fees
than allowed by law, shall be incapable of being employed
again under this act, and liable to damages. § 78. No costs .
allowed in superior courts unless the judge shall certify that
it was a fit cause to be withdrawn from the division court;
but costs as between attorney and client shall be allowed to
“the defendant against the judgment. § 79. Want of form
not to vitiate proceedings upon any levy or distress under
~ this act. - § 80. Executors and administrators may sue and
be sued in this court. § 81. Parties to the suit may be ex-
amined upon - oath, at the instance of the opposite party or
‘the judge. § 82. Fines to be enforced by order of the
judge. § 83. Costs of the division court, not otherwise pro-
vided for, to be apportioned between the parties as the judge
~ shall think proper ; and in cases where the plaintiff shall not
appear, or shall not prefer his demand, the judge may award
costs to the defendant, and a further sum for his trouble and
attendance. § 84. Judgment of the court to be final, with
power to order new trial upon terms, if applied for within
Sourteen days and good grounds shewn. § 85. Suit brought
in this court may be removed into any of the superior courts
by certiorart, ifthe amount claimed shall amount to £10 and
upwards. § 86. Division court to have a seal, and process
to be stamped therewith. - Forging, or knowingly serving
forged process, or copy, or acting under the same, tobe -
~ felony. § 87. Summons to be served out of the division,
may be served by the bailiff of such other division. (a) §
88. And such service may be proved by affidavit sworn be-
fore any judge or clerk of a division court, or a commis-
sioner. Fee for drawing affidavit 6d., and oath 6d.,.and no
more. § 89. Bailiff acting under execution may seize and -
 take any goods or chattels of defendant (wearing apparel
and, bedding of such defendant or his family, and his tools
and implements of trade to the value of £5 ezcepted) money
or bank notes, cheques, bills of exchange, promissory notes,
bonds, specialities, or securities for money. § 90. Plaintiff
may sue on such notes, &c., in the name of the defendant,
on giving security for costs. § 91. Any plaintiff may sum-
mon the defendant upon any unsatisfied judgment to appear
before any division court where he shall dwell or carry on
~ business, to be examined upon oath touching his estate and
effects, the circumstances under which the debt was con-

(a) Repesled by 16 V., ¢. 177, and new provisioz made, £ 29,
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tracted, and the means or expectation he then had of paying
the same, and as to his present property and means. § 92.
Defendant not appearing, or refusing to be sworn, or not
answering to the satisfaction of the judge, or if it shall appear
that credit was obtained under false pretences, or by fraud, or
breach of trust, or that the debt was coniracted without areason-
able expectation of being able to pay, or if defendant shall have
made any gift, delivery, or transfer of any property, or re-
moved or concealed the same with intent to defraud his cre-
ditors, or if it shall appear to the' satisfaction of the judge
that the defendant had then, or since the judgment obtained
sufficient means of payment, by instalment or instalments as
ordered by the court, in which judgment was obtained, and
he shall have neglected to pay, it shall be lawful for the -
judge to commit such party to the common gaol of the county
for any period not exceeding forty days. § 93. The judge
may, if he think fit, rescind or alter any order previously
made against any defendant, for payment by instalment or
otherwise, and make a new order. § 94. The judge, at the
hearing of any cause, if the defendant shall appear and judg-
ment be given against him, shall have the same power of
examining the defendant and the plaintiff and other parties,
touching the matters aforesaid, and of committing the defen-
dant to prison, as he might have done under the provisions
beforc mentioned.  § 95. Commitment to be by warrant
under seal of the court, and obeyed by all constables and
peace officers, &c. § 96. Such imprisonment not to extin-
guish the debt, nor prevent imprisonment for other causes.
§ 97. Warrant of execution or commitment may be executed
by the bailiff out of the county, or sent to the clerk of the
division court there, and may be executed by bailiff of such
other court. § 98. The judge may, if he think fit, stay
judgment, order or execution, in case of sickness or other
sufficient cause shewn upon oath. § 99. Defendant may be
discharged out of custody on payment of debt and costs.
§ 100. Any person assaulting any officer in the execution
of his duty, or attempting rescue of goods' seized, shall be
lizble to a fine not exceeding £5, to be recovered by order " -
of the court, or before a justice of the peace of the county,
(and to imprisonment not exceeding three calemdar months,)
. and such officer may take the offender into custody, with or -
without warrant, and-bring him before the court or justice.
§ 101. Any bailiff neglecting to make levy under execution,
shall be liable to pay such damages by order of the court as
the plaintiff shall sustain; not exceeding such levy. § 102.
If any claim be made to goods taken in execution or by at-
36 . ‘
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tachment, by a third party, the clerk of the court (or the
bailiff) may summon the plaintiff and the claimant before -
the next division court, and the judge shall adjudicate
upon such claim. - § 108. Penalties, fines and forfeitures
~ imposed by this act (and not otherwise directed to be
applied) shall be paid over to the county treasurer as part . -
of the fee fund. § 104. In all cases where by this act any
- penalty or forfeiture is made recoverable before a justice of
the peace, such justice may summon the party, and on
return of such summons hear and determine the complaint,
and on proof of offence convict the offender and adjudge
him to pay the penalty or forfeiture incurred, and proceed.
to recover the same, though no information in writing shall
have been exhibited before him, and such proceedings shall
be as valid as if information had been exhibited in writing.
105. The form of conviction to he in words or to the
effect following: ‘ S

_Be it remembered, that on this day of | , in the
year of our Lord , A. B. is convicted before - , one
“of her Majesty’s justices of the peace for the county of = ,
or before a judge acting under an act passed in the © year

of the reign of her Majesty Queen Victoria, intituled «“An Act,”.
&c., (insert the title of this act,) of having (note the offence) ; and
I (or we) the said do adjudge the said to for-
feit and pay for the same the sum of , or to be committed
to the common gaol of the county of  for the space of
Given under ° hand and seal the day and year aforesaid.

§ 106. No order, verdict or judgment to be quashed for
~want of form. § 107. Actions brought against any person -
acting under this act, to be brought and tried in the county
where the fact was. committed, and within six- calendar
months, and one calendar month’s previous notice in writing
to be given of such action. Defendant may tender amends,
and plead the general issue. § 108. The plaintiff bringing
such action in any superior court, and not recovering more
than £2 10s. damages, not entitled to costs, unless the judge
shall certify. § 109. Power given to the executive to regu-
late the holding of courts where business may not require
the court to be held every two months. § 110. Clerks of
division courts tg make half-yearly returns upon oath of all
fees and emoluments. ~§ 111. Interpretation clause. § 112
relates to proceedings under former acts. § 113. This act
to come in force on the first.day of January, 1851, and not
before. ‘ ‘ ‘ ‘ L
By 16 V., c. 177, § 1, the jurisdiction of the court is
extended in all persomal actions to £10. § 2. Judge may

4
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" increase the fee for hearing any defended cause, to a sum
not exceeding 10s. .§ 4. May with consent of parties refer
any case to arbitration. The award to be entered as a judg-

,ment. - The judge on application may set aside award and
order another reference. § 5. Witnesses compellable to
attend before arbitrators, who may administer oaths, and
false swearing to be perjury. § 6. Part of the statute of 8th
of Anne, not to apply to execution under division court, but
the landlord of any tenement may deliver his claim.in writ-
ing to the bailiff for rent in arrear not exceeding .four weeks,
when let by the week, and not exceeding the rent in two
terms of payment when let for any other term less than a
year, and not exceeding in any case one year’s rent.. - The
bailiff may distrain for such arrears and cost, and the
amount of execution, but shall not proceed to sell until after
the end of eight days, Bailiff shall be entitled to have as
costs of distress instead of fees allowed by the division court
act 13 & 14 V., c. 53, the fees allowed by 1 V., c. 16; and
if goods replevied, so much of the goods taken shall be sold
as will satisfy the execution and the costs of sale, and the
surplus of sale and goods distrained shall be returned. But
no execution creditor shall be paid out of the proceeds of
such execution and distress or execution only, where the
tenant replevies, until the landlord conforming to this act shall
be paid his arrears of rent as above. § 7. Section 102 of
13, 14 V., c. 53, amended, and in case of any claim for rent
or otherwise, on goods seized, the parties may be summoned,
and any action (if brought) stayed, and the judge of the court
shall adjudicate between the parties, and such order be final
and conclusive. § 8. Suits may be entered and tried in the
court where the cause of action arose, or where the defendant

~ resides or carries on his business, or by leave of the judge
(according to the mext section) in the court adjacent to
where the defendant resides. § 9. Any division court suit
may by leave of the judge be entered and tried in any court in
which the judge shall specially order. § 10. The Governor
authorised to appoint five of the county court judges to frame
division court rules, which being approved by a chief justice,
and three judges of the superior courts at Toronto, shallbe valid.
§ 11. Judge may order any fact in a suit to be tried by a jury
of five persons instanter, and may give judgment on the ver-
dict, or grant anew trial. § 12. Clerks and bailiffs of division
courts to give security. §13. Clerks to make out yearlylistsof
moneys paid into court and unclaimed during a certain time.

List to be posted up, and sums remaining unclaimed siz years

to be carried to the account of the general fee fund. § 14.
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No action to be brought against any bailiff until demand made
of the perusal and copy of warrant, and the same refused;
and in case of demand and comphance, if any action brought
without making the clerk of the court defendant, or producing
or proving such warrant at the trial, the jury shall give a
verdict for the defendant; and if brought against the clerk -
and bailiff jointly, then on proof of such warrant the jury
shall find for the bailiff'; and if verdict against the clerk the
plamtlﬁ' shall recover hlS costs against hun, and in any such
action the defendant may plead the general issue, and give
special matter in evidence. § 15. Interpretation of the
words “ Landlord,” “Agent » §16. In case of separa-
tion of unitéd counties, the division courts of the junior
county shall remain until otherwise ordered. §17. Provision.
made for proceedings in case of any alteration made in
divisions. § 18. For the transfer of papers and documents
on separation of unions of counties, or by judge’s order. -§
19. Provision made where upon sepamtxon a division court
shall be partlyin a senior, and partly in a junior county.
§20. Justices at the first quarter sessions after the separa-
tion of any union of counties to appoint (not less than three
‘nor more than twelve) limits and extents of the divisions
within such county or counties. § 21. Any collector neglect-
ing for siz days after demand to furnish the clerk of the.
~ division with a correct list of persons liable to serve as jurors,
to incur a penalty not exceeding £5.—No person shall be
compelled to serve as juror in any division court, who is by
law exempt as a petty juror in any of the superior courts.
§ 22. The judge authorised to examine plaintiff or defendant:
I suits not exceeding 40s., and give judgment thereon.
§ 23, and may also in other suits examine plaintiff or defen-
dant upon oath, at his discretion. § 24. Judgments, &c., of
former courts of requests may be dealt with as _]udgments of
division courts. §25. Additional allowance of £50 per.
~annum to county judges for travelling expenses. § 26. Judge
may adjourn the hearing of any cause in order to allow the
production of further evidence. § 27. Proceedings. by de-
fendant on plea of tender. § 28. Plaintiffs’ and defendants
books admissible in evidence : power given to grant new trials:
§29 rcpeals 87th § of 18,14 V., c. 53, and prowdes for the
service of summons by the bailiff of any other division. court..
$80. The summons under the 91st § of 18,14 V., c. 53,..
may be issued. from. the, court.where Judgment obtamed or:
where the defendant resides. or, carries. on.business. §31.: :
Affidavits of service of process.to-be prepared by. the clerk..
§ 32, Short titles of the acts.  § 88. Affidavits may besworn:.
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- before any county court judge, or any clerk of division
court, or commissioner. § 84. Commencement of the act, .
1st July, 1858. ‘ o ‘

- By 18V, ¢. 125, § 1, suits may hereafter be entered and
tried in the division where the cause of action arose, or where
any of the defendants (if more than one) shall reside or carry
on business, except that no writ of fi. fa. or attachment shall
be executed out of the division where issued, provided that
when the defendant resides in a county adjoining, and none
of them resides in the county where action brought, the sum-
mons shall be served fifteen days; and when none of the de-
fendants reside in the county where action brought, nor an
adjoining county, then the summons must be served twenty
days before the court; and in casé of defence under the 43rd

- § of the act of 1850, notice thereof must be given to the clerk
of the court five days before the holding. § 2. Bailiffs of any
division court authorised to serve and execute summonses,

- writs, and orders of other division courts. § 8. Proceedings

- for enforcing the judgment of one court in another county.

- Clerk of division court bound to forward summonses to other

divisions for service when required, and in like manner to

receive and return. §4. Provision as to costs of suit. § 5.

Fees of clerks and bailiffs increased ; clerks as per schedule,

- and hailiffs’ mileage to be five pence per mile. ‘

- §6. Act to commence on 1st July, 1855.
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TABLE OF FEES, 13, 14 VIC., CAP. 53.

Not exceeding

£2,
Exceeding £2,

and not
exceeding £6.

Bxceeding £5.

and not
oxceeding £10,

Exceeding £10,

' FEE FUXND.
Entering account and issuing summons....

Iearing an undefended cause ...

Hearing a defended cause
Every order or -judgment (not to be charged when the defen-
dant has given a confession of judgment).. .

On every confession of judgment

CLERK’S FEES.
 Fntering cvery account and issuing SUMMONS we.viseesarsssens

Copy of summons, particulars of demand or sét-off when notj’

Turnished by plaintiff or defendant, each..
Every summons to witness, in which any nu

f names

o0 OO

may be included wooeeennnne

Adjournment 0f anY CAUSE woverveereecniiornosienasisns
‘Entering set-off or other defence. requiring notice’ to th
plaintilf cooonnnnnnnns
Eutering every judgment
Every search into a proceeding over a year old .
Taking confession of judgment .....ccceceeees
Every warrant, attachment, or execut on
To the clerk for taking charge of and keeping the property
seized, such sum as the judge may order in each parti
. cular case. : . .
For every copy or certificate of judgment to another county...
Deposit to be paid by party requiring JUTY eerriinns
Entering and giving notice of jury being required
Making out summons for the fiftcen jurors, to be apportione
between and paid in the first instance by parties applying|
for jurie: eeretersresansertnresssnenisense

THE BAILIFF'S FEES.

Service of summouns, or other proceeding, except subpona on
each person ...,
Service of subpoena on cach witness ..
For tuking confession of jud.ment.....
Drawing and attending to swear to every affidavit of service

@

oo o © ©

oc

oo

of summons, when served out of the division ...cccveeneaeess 1

Enforcing every warrant, execution, or attachment, against|

the Z00AS OF DOAY.cerererrarsresssassnsnusesusneusssasersisrans casmsane 1

For every mile necessarily travelled from the clerk’s office, to
serve summons or subpeena, and in going to seize on
execution where money made or case settled after the
levy. 4d. ' : ' :

For every jury trial

For carrying delinquent to prison, inc g all expenses and
assistance, per mile, 1s.

Every schedule of property seized, return, including affidavit
of appraisal

Every bond, including affidavit of justification ..

Every notice of sale, not exceeding three, under execution, on;
attachment, 6d. cach. - '

That there be allowed to the bailiff, upon the sale of property’
under any exccution the sum of 2§ per cent. upon the
amount realized, and not to apply to any overplus on the
said execution.
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SCHEDULE A.

AMENDED TARIFF OF ALLOWANCES TO BE RECEIVED BY CLERKS OF DIVISION
COGRTS IN UPPER CANADA,

Not ex-| Exceed- |
ceedingjing £3, & -Efcéeldé
£5. |not £15.[178 .

£8 0 £s b £8.p,

Entering every account and issuing SUMMONS ...cieveeernereenn... o1 0/0 1 ¢&j0 2 0
Copy of summons, garticulars of demand or set-off, each. 0 0 6/0 0 950 10
‘Every summons to witness with any number of names . 0 0 610 0.6/0 0 6
Entering bailiff’s returns to summons to defendant 0 0 30 0 3/0 ¢ 3
Every copy of subpcena when made’ by the clerk . 00 30 0 3/0 0 3
Entering set-off or other defence requiring notice to plmntxﬁ‘ 0 09010010,
ad;ournment of any cause ...... eaen 0 10/{010/010
Entering every judgment or order made at hem-mg 00 9/0 1 0/0 13
Taking confession of judgment 0 0 90090 09
Every “warrant, attachment or execution. .... 013016l0 20
Every copy of Judgment to another county... 01 3013013
Transcript or certificate of judgment for regxstmtxon in the :

county registry office 13013013
Entering and giving notice of jury being required 1001 3/0 16
Making out summouos to jury, for each juryman . ¢ 6/0 0 6/0 0 6
For every affidavit taken, and drawing the same . 10001 0/0 10O
Returns to treasurer to be paid out of the fee fund, ing

attendaunce on the judge to audit the xame, each, and to

be retained from the fee fund in his hands .. . 0;j1 0 0/1 00

Every search on bebalfof a person not a party
paid by the applicant ..
Fvery search for a party to s suit when. the proceedm"s are
over a year old ... .cceeeen 0 0 60 0 6/0 0 6
Transmmmg papers for service to another county or division.
in addition to the necessary postage on transmission and
TetUrD vereeoeee. 01 0/01 0010
Receiviog paperq from auother county or dwmon Tor «crvme, ' o
¢ntering same in & book, handing the same to the bailiff, |
 and receiving his return, to bepaxd when the claim is
paid, when the claim is filed or defence entered .....cceuvueene 01 0/0 10010

DOGS.

By the municipal act, 12 V., c. 81, the several munici-
palities are empowered to make by-lmvs for imposing a tax
“on the owners, possessors or harbourers of dogs, and for
regulating their running at large, and destroying the same if
" found runmng at laroe.

A mastiff going at large, unmuzzled, from the ferocity of
his nature being dangerous, seems to be a common nuisance,
and the owner may be indicted.—1 Burn, 918.

The stealing of dogs is not a felony either at common law, -
or by statute.—4 BIL Com. 236 ; but is pumshable by the
following statute :

By4 &5 V., ¢. 25,§ 30, if any person shall steal any
dog, or shall steal any beast or bird ordinarily kept in a
state of confinement, not being the subject of larceny at
common law, every such offender being - convicted thereof
before a justice of the peace, shall, for every such offence,
forfeit and pay over and above the value of the dog, beast
or bird, such sum of money not exceeding £5, as to the j Jjus-
tice shall seem meet.

For form of procedure, see title *“ Summary Conviction.”
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DOMESTIC ANIMALS.—BIRDS, &c.
See title ¢ Dogs.”

DOWER. ‘ ‘

The wife is entitled by law to be endowed of one-third part
of all such lands and tenements of which her husband was
seised in fee-simple or fee-tail, at any time during the cover-
ture or marriage: to hold the same during the term of her
- natura] life.—Co. Litt.—31. But that she might be entitled
thereto, she must be the wife of the party at the time of his -
decease ; for if she be divorced a vinculo matrimonii—thatis,
from the band of matrimony-—she shall not be endowed. By -
statute 18 Edw. I, c. 34, if a woman elope from her liusband’
and live with an adulterer, she shall lose her dower, unless
her husband be voluntarily reconciled  to her.. Amnd the-
- widows of traitors, or persons.attainted of treason, are barred
of dower; but not the widows of felons.—2 Black, 131. An
- alien (@) cannot be endowed, unless she be queen consort; for
an alien is incapable of holding lands.—Co. Litt. 31. The
wife’s dower may also be excluded by the husband taking 4 con-

- veyance to himself and a trustee.—Co. Létt. 81. And a wife
cannot be entitled to dower out of an estate which at the time
‘of her marriage was subject to a mortgage in fee.—Co. Litt.
208, note 1, 13 edit. But upon the mortgage being paid off;
and the estate reverting to her husband, the wife will become

dowable. o o o
The mode of Barring Dower, ‘

* The stat. 3 Wm. IV., c. 9, prescribes the form and man--
ner in which dower may be barred before any two justices;
but now by the *2Vic., c. 6, § 8, whenever any -married-
woman shall join with her husband in any deed of convey-
ance whatever (wherein a release of dower is contained), it
shall not be necessary to acknowledge the same before any
court, judge, or justice of the peace, but such execution shall
be deemed a valid and effectual bar of dower of and in the -
premises described in such deed or conveyance. s

See 13 & 14 V., c. 58, for the recovery of dower by action
at law. ‘ o

’

DROWNING.

By4&5V,,c. 27, §10, whosoever shall attempt to drown, -
suffocate or strangle any person with intent to. commit the.
crime of murder shall, although no bodily injury -shall be -

(a) But now may claim dower, under the late alien act 12 V., ¢. 197.—.
‘See page 24, ‘ ‘ .
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~effected, be guilty of felony, and being convicted thereof,

shall be liable, at the discretion of the court, to be imprisoned |
at hard labour in' the provincial penitentiary for the term
of his natweal life, or for any period not less than seven

years, or imprisoned in any other prison or place of confine-

ment for any term not exceeding two years.

DUELLING.

By 10 & 11 V., c. 6,§ 3, the principal as well as the
seconds are rendered liable to be sued for damages by the
executor or administrator of any person whose death shall-be
caused in a duel, and the amount shall be apportioned among
the surviving relations, as the jury shall by their verdict
direct. S :

- See also post title “ Homicide.”
ELECTIONS. ‘
Qualification of Members, House of Assembly.

- By the imperial statute 3 & 4V, ¢. 35, entitled, ““ An Aect
to re-unite the provinces of Upper and Lower Canada, and-
for'the government of Canada.” § 28. No person shall be
capable of being elected a member of the Legislative Assembly
of Canade who shall not be legally or equitably seised, for
his own use and benefit, of lands or tenements, held in free
and common soccage, or seised or possessed, for his own use
and benefit, of lands or tenements, held in fief or en roture,
within the said province of Canada, of the value of £500
sterling, over and above all incumbrances; and every candi-
date, before he shall be capable of being elected, shall, if
required by any other candidate, or by any elector, or by the
returning officer, make the following declaration:

I, A. B., do declare and testify, that I am duly seised at law,
or in equity as of freehold, for my own use and benefit, of lands
or tenements held in free and common ‘soccage {or duly seised
or possessed, for my own use and benefit, of lands or tenements
held in fief or en roture {as the case may be], in the province of
Canadog of the value of five hundred pounds of sterling money -
of Great Britain, over and above all rents, mortgages, charges

- and incumbrances, charged upon or due and payable out of or
" affecting the same; and that I have not collusively or colourably
obtained a title to or become possessed of the said lands and
tenements, or any part thereof, for the purpose of qualifying or
enabling me to be returned a member of the Legislative -
Assembly of the province of Canada.

~ § 29. Making a false declaration shall be deemied a misde-
meanor, and punishable as wilful and corrupt pexjury.
- 37T ‘ ' ‘
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- Byi12V,e 27, § 1, former acts—*4 G. IV, c 3; %3 W
IV, e 11; *4 W. IV.,c. 14; 4& 5V.,¢c. 52; 6V, c. 1,

are repealed. § 2. Relates to Lower Canada. ’
Returning Officers.—$§ 3. Which provided for the appoint-
~ment of returning officers, is repealed as to Upper Canada
by 14 & 15 V., c. 108, § 1, which enacts by § 2, that the
high sheriffs of the several counties and unions of counties .
for judicial purposes, shall be ez officio returning officers for
the counties and unions of counties, for the purposes of re-
" presentation, over which their authority shall extend, and in
which they shall reside; also for cities and fowns sending
members to parliament, lying within the local limits of such
counties or unions : and for other counties or unions for the
purpose of representation, for which no sheriff shall beez
officio returning officer, the registrar of deeds for such coun-
ties or unions, or for any of the counties included in such
unions, shall be ez officio returning officers.
. Special provision is also made by the same act 14 &
15 V., c. 108, with respect to the (three) united counties
of Ontario, York and Peel, and during ‘the union of the
counties of Ontario and York, if there be no separate
registrar for Ontario, the registrar of the county. of
York shall be ez officio returning officer for the county of
Ontario. And if more than one person, who may under the
foregoing provisions be ez officio returning officer for any
* place, the writ of election may be directed to either. And
where writs of election are returnable, before others issue,
for places for which the same person would be returning offi-
cer, the Governor may specially appoint the returning offi-
cer. And by § 8 of the same act (14 & 15 V., ¢c. 108), if
there shall be no ez officio returning officer, or if any return-
ing officer be absent from the province or incapacitated by
sickness, the Governor may appoint any person qualified, as
in § 5, to be returning officer. § 4. Writs of election to be
addressed accordingly. § 5. Sheriffs .and registrars, if
members of the Legislative Council, to be disqualified as
‘returning officers ; and in such case, or in case of death, or
absence, or other incapacity, the Governor, as heretofore,
may appoint any qualified person to be returning officer;..
such person to be an elector and a resident twelve months
preceding his appointment; any unqualified person acting
shall be subject to a penalty of £50. § 6. The following
persons are disqualified from acting as returning officer;
~deputy,  election or poll clerk, viz.—Ist, members of the .
Executive Council ; 2nd, members of the Legislative  Coun-
cil; 8rd, members of the Legislative Assembly; 4th, any




Elections. 291

minister, priest, ecclesiastic, or teacher under any form of
“faith ;. 5th, judges of superior courts, and judges of circuit
courts and district courts; 6th, members of Legislative As-
sembly in the session next immediately preceding the elec--
tion, or in the then present session, under a penalty of £50.
§ 7. The following persons are exempt from serving unless
they be sheriffs, or registrars, or town . clerks, or assessors:
—Ist, physicians and surgeons: 2nd, millers; 8rd, post-
masters; 4th, persons 60 years of age and. upwards; 5th,
persons who shall have previously served as returning offi-
cers.  § 8. Any person refusing to act as returning officer .
shall be liable to a penalty of £50, unless claiming exemp-
tion within two days after the receipt of writ.

Place of Election.—§ 9. The returning officer, on receiv-
~ ing the writ, shall endorse thereon the date of receipt, and
' within eight days next after date of reception shall, by pro-
clamation under his hand, in the form A. of schedule annex-
ed, fix the place, day and hour of election, to be posted up

- at least eight days before the nomination day; and the place
- of election shall be in the public place most central and con-
venient for the great body of the electors ; the hour fixed to
be between eleven in the forenoon and two in the afternoon
the proclamation also to fix the day of polling in each place;
if for a city, or town, such proclamation to be posted at the
city or town hall and some public place in each ward, and
iffor a county or riding, at the town hall, where there is
one, and at least one other public place; the nomination
day and day of posting not to-be included in the eight days.
Penalty for neglect, £25.  § 10. Returning officer to make
and subscribe before a justice-of the peace the oath of office
~ (No. 1) in the schedule, before the day of election, and such
* justice shall, under a penalty of £10, deliver to him, in the
form B., a certificate of his having taken the oath, to be
annexed to. his retnrn to the writ. Any returning officer
neglecting the above shall incur a penalty of £10. §11,
Returning officer, before the day of nomination, shall appoint,
in form C., an election clerk, who shall make and subscribe
‘before a justice of the peace, or before the returning officer,
the oath (No. 2) in said schedule, and shall obtain a certificate
thereof in form D; and in case of refusal to.act or be sworn,
shall incur a penalty of £10. In case of death, illness, or
absence of election clerk, such returning officer may appoint
another, subject to the same liabilities; and in case the
returning officer shall become unable to perform the duties
of his office, by death, sickness, absence, or otherwise, such
election clerk shall act as returning officer, under the like .
penalties. - R
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Proceedings at Elections.—§ 12. The returning. officer
shall proceed to the hustings at the time and place ap- -
pointed, (in the open air,) and shall make proclamation in
. form E.,—read the writ of election, and his commission,—
and shall then require the electors present to name candi-
dates ; and if no poll be demanded the election shall be
closed and members proclaimed ; if poll demanded by any
elector or candidate, the returning officer shall grant such
poll ; and in case of refusal such election shall be ipso facto
null, and returning officer incur a penalty of £200.

- Polls.—§ 18. The poll to be opened and kept separately -
in each parish; township, or union of townships, or ward, in
some building near where the last township meeting was.
held, and in cities and towns at the most convenient place
in each ward—provided it be not a tavern or place of public
entertainment, and that there be free access to every elector;
and electors shall vote at the polling place within the limits

of the property upon which they vote, and not at any other -

poll, under a penalty of £10.; [and by 14 & 15 V., c. 108,
s. 1, in townships divided into wards the poll shall be held
at the town hall of the municipal council, and if no town
hall then at the place where the municipal council shall
have held its first meeting in the year of polling; and
where there is no place at which the poll ought to be held
then the deputy returning officer shall appoint the place,
~ being the most central and convenient for the electors.]
§ 14, 15, relate to Lower Canada. § 16. If poll demanded
on the nomination day, the returning officer shall, imme-
diately after granting such poll, publicly proclaim ‘the day
and place of polling in each parish, &c., and shall allow six
* days at least; and not more than ten, between the day of
election and polling. Proceedings to be then adjourned to
another certain day to be called the day of closing the
election, and one of the ten days above mentioned. § 17..
- Polls not to be held on certain feast days, and shall be the
same day in each place, and shall be held on that and the.
following day, unless Sunday or one of the holidays above
mentioned, and then on the following day, to commence at
nine o’clock in the forenoon, and finish 'at five in the after-
noon of each day. - § 18. Returning officer to appoint depu-
ties in form F., for taking the polls, who shall take and sub-
scribe the oath (No. 8) before a justice or'the returning -
‘officer, who shall deliver him a certificate thereof in form
G.; and in case of refusal to act or take the oath, he shall
ineur a penalty of £25: provided, that in counties or
ridings the town clerk shall be appointed deputy; and in:
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case of his absence, sickness or death, then the assessor or
collector of such township : and every deputy shall appoint,
in form H., a poll clerk; who shall take and subscribe before
'~ a justice, or returning officer, or deputy, the oath (No. 4),
who shall deliver to bim a certificate thereof, in form J.; and
in case of refusal to act or take the oath, such poll clerk
shall forfeit £10. In case'of death, illness; or absence of
deputy returning officer, or refusal to act, returning officer
to appoint another, under the same liabilities. § 19. Re-
turning officer, by warrant in form K., shall require deputies
- to open and hold the polls, and take and record the votes,
and return to him the poll book, signed and sealed, on or
before the day for closing the election. § 20. Deputy re-
turning officers to record in such poll books, and in the "
order they shall be given, the votes of the electors, by
entering the names, surnames, legal addition and residence
of each elector voting, and by inserting the word ““proprie-
tor” or ““tenant” in the poll book, according to his right of
voting. ~§ 21. Poll clerks to aid and assist deputy return-
ing officer and obey his orders, and in case of neglect, death,
illness, or absence of deputy returning officer, poll clerk
(under the like penalties) to act as deputy without taking
any new oath ; and in such case he shall appoint, in form
H., another person as poll clerk, and administer to such
. person the oath of poll elerk ; and in case of neglect, refusal
or incapacity of any poll clerk, the deputy returning officer
may appoint another, in form H. o
Poll Book.~—§ 22. Every poll clerk, after closing the poll
- and before the return of the poll book, shall make and sub-
scribe before a justice, or the deputy returning officer, or
returning officer himself, the oath in form M., to be annexed
to the poll book; and the deputy shall, before returning the
poll book, make and subscribe before a justice, or the re-
tarning officer,. the oath in form N., to be annexed to the
poll book; and he shall then return the poll book to the
returning officer, on or before the day of closing the elec-
tion; and any deputy or poll clerk neglecting any of his
aforesaid duties shall, for each neglect or refusal, incur
penalties, viz., the deputy £50, and poll clerk £25. § 23.
On the day for closing the election the returning officer
shall, at the appointed hour and place, in the presence of
the electors, ascertain the state of the general poll, and
then and there operly proclaim as duly elected the person
~or persons having a majority of the total number of votes;
but the returning officer shall not proclaim any person duly
elected unless all the poll books shall have been returned.
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[The words, ‘“having a majority of the total number of
votes” in the last clause, are explained and amended by 14,
15V, c. 7, which enacts that the true meaning of the act
is that the returning officer shall add together the votes
given for each candidate, and shall proclaim as duly elected
the candidate who shall have received the greatest number
of votes; and if two members are to be elected, then also
the candidate who shall have the next greatest number of
votes]. § 24. If poll books be not returned, the proceedings
to be adjourned from day to day until all the books are
- returned. § 25. After close of the election, the returning

.officer shall forthwith execute, under his hand and seal, and
the hands and seals‘of at least three electors, an indenture
in the form O., in duplicate or triplicate, as the case may
require ; one copy to be delivered to each person elected,
and one copy to be transmitted by him to the clerk of the
crown in Chancery with the return of the writ. § 26. In case
any poll book shall be stolen, lost, or destroyed, the deputy
returning officer shall report the same personally to the
returning officer, and the poll clerk shall also attend the
returning officer and be examined by him on oath as to such
loss and contents thereof ; cxamination to be in writing and
annexed to the return, and the number of votes the returning
officer shall by this means find to have been recorded for each
candidate shall be included in his summing up of the votes, ag
if taken from such poll book ; any deputy or poll clerk refusing
to attend or be sworn, shall be subject to a penalty of £50,
and in case of a refusal to be sworn shall be committed by
the returning officer to the common gaol of the county or dis-
trict, until' discharged by order of the House of Assembly.
§ 27. The returning officer shall make, or cause to be made,"
exact copies of all the poll books, and within ten days after
close of the election deposit the same, duly certified, in the
office of the registrar of deeds, and such registrar shall allow
- inspection to any person, on payment of 1s., and allow such
person to take a copy of the same at his own expense ; the
originals to be then transmitted with the writ of election to
the clerk of the crown in Chancery, within fifteen days after -
closing the election.

Serutiny.—§ 28. No scrutiny to be gravted, except as to
each vote before it is recorded. .= ‘

Agents.—§ 29. In the absence of any authorised agent,
- any elector in the interest of a candidate may act as agent;
and any counsel, agent, attorney, or clerk who shall receive
or expect to receive, during or after the clection, from.any
‘candidate or other person, for acting in such capacity, any: .
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money, fee, office, place or employment, or imy promise,
pledge or security therefor, shall be incompetent to vote at
such election—his vote shall be void, and he shall incur
thereby a penalty of £25. :

Qualification of Voters.

Proprietors.—§ 30. No person shall be entitled to
vote at any election for a county or riding, unless at
the time possessed for his own use as proprietor, in fee
simple or in freehold, or by virtue of any act or acts of
the legislature, of lands or tenements lying in such
county or riding, of the clear yearly value of 44s. 5id.,
(equal, at vhe time of passing the imperial act 31 G. IIL, c.
31, to 40s. sterling,) or upwards, over and above all annual
rents, or any other rents and charges payable out of the same,
nor unless in actual uninterrupted possession, or receipt of
rent and profits, at least siz calendar months before the date
of the writ of election, unless the same shall have come by
descent or inheritance, devise or marriage, or unless the deed
or patent under which he claims shall have been registered

three calendar months before the date of the writ; provided
that no person shall vote by virtue of any conveyance made
to his wife after marriage, unless such conveyance shall have
. been registered three calendar months as aforesaid, or such
person shall have been in possession for siz calendar months
before the date of the writ. § 81. And for cities and towns,
the qualification shall be real estate of the yearly value of
£511s. 11d., (equal to £5 sterling,) or vpwards, over and
above all other rents and charges, and uninterrupted posses-
sion of such real estate, or receipt of rents and profits six
calendar months before the date of the writ, unless the same
shall have come by descent, &c., or unless the deed of con-
veyance or patent so registered shall have been registered
three calendar months before the date of the writ ; with similar
- proviso as above in respect to qualification. by virtue of any
conveyance to the wife after marriage. § 82. Persons
qualified to vote, notwithstanding any subsisting covenant,
. tontract or agreement between landlord and tenant for the
removal of buildings, or allowance of money therefor.

(@) Tenant Voters.—§ 83. Tenants not entitled to vote for
any city or town, unless residing at the time within the limits
of such city, or town, or liberties; and having so resided
during the period of [twelve] calendar months next before the
date of the writ, by actual residence in a dwelling house or

(@) ‘See post “Hlective Franchise— Extension of.”—JS V., ¢. 87.
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part of dwelling house lying within the limits of such city, or

town, or liberties, [nor unless he shall have paid bona fide one

year’s rent for the same, at the rate of £11 2s. 24d. (equal

to £10 sterling) or upwards a year; such year’s rent to be

up to the last yearly, half yearly, quarterly, or other day of

payment next before the date of the writ; but if the annual -
rent shall exceed £11 2s. 2%d., then payment of that sum

shall be deemed sufficient.] Persons only holding a shop,

‘counting-house, office, or other place of business, and who

shall not have an actual residence, shall not be entitled to

vote: change of residence in any such city not to disqualify,

~provided the tenant be in other respects qualified, and in

such case he shall vote in the ward where residing. § 84

Tenants otherwise qualified may vote whether the dwelling -
house be erected by himself or others, and whether or no
there be any subsisting covenant or. contract between the
landlord and tenant for removal of the building, or allow-

ance of money in lieu thereof at the end of the term.

Government and Corporate Officers.—§ 85. Persons occu-
pying houses in such capacity shall not be entitled by reason
‘thereof to vote, unless such party shall have contracted to
pay, and have bona fide paid one year’s rent for the same.

Lands 2n Several Countics.—$§ 36. The proprietor may vote
for the part lying within the county where the election is had,
if in other respects qualified ; and if within the limits of two
polling places he may vote at either at his discretion.

Lands partly in Cities and Towns.—§ 37. Party not en-

titled to vote unless the dwelling-house shall be wholly within
the limits. ‘ ‘ ‘ S

§ 38 rdlates to Lower Canada. ‘

(a) Joint Tenants.—§ 89. Each may vote upon his undivided
share, provided such part or share be of the yearly value of
at least [£2 4s. 53d. as required hy § 30, if such lands be
situated in any county or riding, or of the yearly value of
£5 11s. 14d., as required by § 31, if situate in any city or
town, over all rents and charges.] : o

Incorporated Companies.—Shareholders in, not entitled
to vote. ‘ ‘ ‘

- Disputed Votes.—§ 40. The words “ objected to” to be
written after the name in the poll book, and the name of
the objecting candidate. The situation of the property
voted upon may be demanded by the deputy returning
officer, or a candidate or his agent, and such voter shall
give the particulars thereof before voting, verbally; and

(«) Sec post ¢Elective Francise—Ertension. of.”—18 V., c. 87.
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the deputy shall, if required by any candidate or agent,
note the same in 'the poll book. ‘
(b) Electors’ Oath.—§ 41. Voters may be required by one of -
the candidates or his agent, and not otherwise, before votmg,
o take one of the oaths or affirmations as under, viz.: if the
election he for a county or riding, oath No. 10, 11, 12o0r 13;
if for a city or town, No. 14, 15, 17 or 18 if votmo' as a pro-
prietor; and No. 16 if voting as a tenant: and any such
vter may be required to take the oath No. 19. OQath to be
taken before the deputy returning officer, who on neglect or
refusal, or administeritg any such oath without bemo' re-
quired, shall incur a penalty of £10 ; and any elector votmg
without taking such oath (when requn'ed) shall incur a
- penalty of £10. If the voter shall refuse the oath, his
refusal shall be noted in the poll book, and his vote shall
not be taken ; and if taken shall be v01d and the officer shall
incur a penalty of £10.

British Subjects.—$§ 42. Such only by birth or naturah-

zation and of the full age of 21 entitled to vote ; and in case
of dispute the party shall bé allowed to prove himself a °
British subJect by producing a lawful certificate of naturali- -
zation, or, at his option, taking the oath No. 19 before the
deputy returning officer.

Oath of Allegiance.—$§ 43. Deputy returnmg officers au-
thorised to administer the oath. ‘

Ungualified Voters.—§ 44. Any person votmg, and know-
ing himself to be unqualified, shall incur a penalty of £10,
and his vote shall be void ; and any person voting more than
once at the same election, “shall incur a like penalty of £10,

- and such subsequent vote shall be void. -

Fraudulent Conveyance.—§ 45. Conveyance being made
of any lands for the purpose of giving a vote, such vote shall
be void, and the voter liable to £25 penalty; and such con-
veyance shall nevertheless be valid, and transfer the pro-
perty out of the party executing the same, and vest the
same in the other party; and every agreement to annul or
revoke or re-convey, shall be null and void. ‘

Females.—§ 46. Not perrmtted to vote at county or c1ty

_elections.

Interpreters.—$§ 47. For appomtment of.

- Qualification of Candidate.—§ 48. Every candidate before
makmg the declaration required by § 28 of the Union Act,
shall, when personally required to make the said declaratxon,
before he shall be elected, give and msert at the foot of the

(6 See also same statute for additional oath, if required.

38
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declaration, a correct description of the lands or tenements
on which he claims to be qualified, and of their local situa-
tion, by adding after the w ord ¢ Canada,” the following
- words, ¢and I further declare that the lands or tenements
aforesaid consist of, &c.,” and every person giving a false
description shall be guilty of misdemeanor, and incur the
pains and penalties of perjury. §49. Any candidate, as
well before or after the date of the writ of election, may
. voluntarily make such declaration, as in preceding section.
~But no such declaration need be made, unless required on
or before the day of nomination, and before poll granted;
and when any such declaration shall be required, the can-
didate may make the same at any time during the election:
provided it be made before the proclamation at the close of
the election ; and such declaration, voluntary or otherwise,
may be made before the returning officer, or a justice of the
“ peace, or the mayor, or one of the aldermen of the city or
town, who shall take and attest the same, thus: “taken and
acknowledged before me,” or words to the like effect, and
by dating and signing such attestation and such declaration,
delivered to the returning officer at any time before the close
of the election, shall be a compliance with the law, and such
returning officer shall, under a penalty of £50, give forth-
with to the candidate an acknowledgment under his hand of
the delivery of such declaration. o ‘
Conservators of the Peace.—$§ 50. Returning officers and
. their deputies, after subscribing the oath of -office, until the day
next after the final closing of the. election, shall be conserva-
tors of the peace, and invested with the powers of justices.
of the peace, for the maintenance of the peace, arrest, deten-
~ tion or admission to bail, trial and conviction of any person
or persons who shall break the law or trouble the peace; and
for the maintenance of peace and good order atsuch elections -
they may require the assistance of all justices, constables and
other persons present, whether at the hustings or polling:
places, and to swear in special constables; and such return-
ing officer or deputy may arrest or cause to be arrested by-
verbal order, and place in the custody of one or more con-
stubles or other persons, for such time as he shall deem ex-
pedient, any person disturbing the peace or good order; or
cause such person to be imprisoned under an order signed by
him, until any period not later than the close of the poll;
which verbal order all persons shall be bound to obey with-
out delay, under a penalty of £5. §51. Special constables
may be sworn in by the returning officer or deputy, on requi-
sition by any. candidate, his agent, or any two or more
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electors. - §53. The returning officer or deputy may demand
the surrender of arms and offensive weapons during the
election: any person refusing, to be guilty of misdemeanor
and punishable by fine not exceeding £5., or imprisonment
not exceeding three calendar months, in the discretion of the
court. §35. Assault and battery during the election to be
deemed an aggravated aSsault. ‘
Bribery, §e.—Any candidate, directly or indirectly, em-
ploying any means of corruption, or threat, with intent to
corrupt or bribe, or keep back any elector, or kecping open
* houses of entertainment, his election shall be declared void
by the proper tribunal, and he shall be incapable of being
clected or returned during that parliament. §55. Parties
giving or receiving any gratuity or reward for voting or for--
bearing to vote at any election, shall forfeit and pay not less
than £5., nor more than £50. §57. And the name of such
voter shall be struck off the poll-book by the proper tribunal.
§ 57. Entertainment not to be furnished by any candidate to
- any meeting of electors assembled to promote his election
_previous to, or during the election, except entertainment at -
his usual place of residence. ‘ o
Strangers.—§ 68. Prohibits persons not having a stated
residence in the township for at least six months before the
clection (except the returning officer, his deputy, clerk, or
constables) from coming into such township during the poll,
armed with offensive weapons of any kind, or any person
living in the township to. arm himself ‘and approach within
two miles of the poll. ‘ . ‘
Flags, §¢.—§ 59. Ensigns, standards, colours or flags, not
to be supplied by any candidate or other person, or used on
the day of election, or within eight days before, or during
such election, as a party flag. §60. Nor any ribbon, label,
or favour, 61. Any person offending against any of the
four last clauses, shall be guilty of a misdemeanour, punish-
able by fire not exceeding £25, or imprisonment not exceed-
ing six calendar months. ‘ o
Poll Books.—§ 62. Any person stealing or unlawfully taking,
destroying, injuring or obliterating, or aiding therein, any
writ of election, or return, indenture, poll-book, certificate or
affidavit, or other document or paper under this act, shall
be guilty of felony, and liable to imprisonment in the peni-
tentiary from three to seven years, or imprisonment else-
where, not exceeding two years, or fine or imprisonment,
or both, as the court shall award.
Administering Oaths.—§ 63, Oaths under this act shall he
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lawfully administered by the partles requlred to administer
the same.

Penalties, recovery of.—§ 64. Penalties under this act
‘recoverable with costs in any of the courts of competent
jurisdiction ; and in default of payment the offender shall be
imprisoned in the common gaol until payment: suits to be
“commenced Within nine calendar months. ‘

Cities and Towns—§ 64—having the right to elect mem-
bers, not to form any part of the county or riding, as regards
elections ; and no person shall vote in any county or rldmu
‘upon real estate in any city or town.

Fees—§ 66—in the annexed schedule to be allowed to the
several officers, - viz.

To the Returmny Oﬁcer

For attendance on the day of opening election ...... £2 0 0
For attendance on closing the election.................. 2 00
For an election clerk for each of those two days, ‘
when required ooiiviiviiciiiiiiiiir e 1 00
For two constables on each of those two da¥s......... 0 5 90
For each copy of proclamation required by Ia.w to be ‘
DPOSted il e el s 0 2 6
For each commission for deputy and election clerk 0 26
For each warrant to deputy to take the poll ......... 0 2 6
For each indenture ....u.eloeeereivieenns eeireieennnenan 0 50
‘For each mile actually and necessarily travelled for ‘
attending electlons, postmrr proclamations, and
Lransmntmrr commissions and poll books......... 0 0 6
- For each poll book farnished to deputy weeiieiiininnn. 20 5 0
_ For each copy, per folio of one hundred words ...... 0.03
And reasonable expenses incurred in providing
hustings, and reasonable expenses in transmitting
poll books and returns to the clerk of the crown in
Chancery.
1o each _De]JutJ Co
For each day of holding the poll .....cccveviinnniini.n. 1 00
For the commission appointing a poll clerk ......... 0 2 6
For a poll clerk, each day .........ciovvniiinninnnnn...o. 010 0
And for mlleaore actoally and necessarily travelled
to and from the poll, per mile ...c..ociininiiinlL 0 0 6
For two constables, each per diem ........oocvuinennn. 0 5 0

For mileage actually and necessarily travelled. for
transmitting poil books to re'urmng officer, per
mile o 0 06
And reasonable expenses incurred in provxdmg :
hustings or polling places :
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To Justices of the Peace,

When required to administer cath in a pullic manner, o ‘
mileage at the rate of, permile...............ocolll 0 0 6
‘Such fees and allowances to be paid to the returning officer,
by warrant on the receiver general, and distributed to the
. several parties. ‘ C
§67. One copy of this act, with index, and one for each
of his deputies, to be transmitted with the writ of election
to-the returning officer. K
 §68. (a) Contains a provision for extending the time of
polling in. the townships of Waterloo and Wilmot. § 69.
Act may be-annulled or repealed this session.
- For schedule and forms, see ¢ The Act.”

Elective Franchise—Extension of. "

By 18 V., c. 87, s. 1, former acts 16 V., ¢. 153, and 18
V., ¢. T, are repealed. § 2. In addition to the persons
qualified as voters under the 12 V., c. 27, the following
persons, being of the full age of 21, and subjects of her
Majesty by birth or naturalization, and not being otherwise
disqualified, shall be entitled to vote at elections, viz : ‘

1. Cities or Towns.—Every male person having been
six months previous to the election and at the time of voting
the legal bond fide owner or freeholder, tenant or occupant
~ of real property within any city or town entitled to send a
member to parliament, of the actual value of £T75 or up-
wards, or of the yearly value of £7 10s. or upwards, or
having been six months previous to and at the time owner,
tenant or decupant of any real property within the limits
. of such city or town for the purposes of representation (but
not for municipal purposes) of the actual value of £50 or
upwards, or yearly value of £5. o

2. Townships.—Every male person having been for siz
months previous to and at the time of voting, the legal and
bona fide owner or freeholder, tenant or occupant of real
property, of the actual value of £50 or upwards, or yearly
value of £5 or upwards, in any parish, township, town,
village or place not being within any city or town entitled
to send a member to parliament.

3. Lessces.—No person shall be entitled to vote as
tenant or occupant of any real property unless the original
lease was for a term of not less than one year; and persons
voting as tenants or occupants of real property shall vote

(¢) Repealed by 16 V., c. 152, s. 11.
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in the ward or place in which such property lies; and po
person shall be deemed an occupant of real property, unless
he shall occupy with the consent of the owner of the
property, and with the intent of obtaining the title, ‘

y 4. Joint Tenants, Partners;, §c.—Whether owners,
tenants or occupants may vote separately, if the actual or
yearly value of his part or share would be sufficient, if held
by him separately, (except members of bodies corporate).

§ 5. No person shall be entitled to vote on real property
on which any instalment of purchase money or rent or other
money shall be due to the owner and unpaid.

Oath of Qualification—And any person claiming the right
of voting under the election act of 1849 (12 V., c. 27) shall,
if required by any candidate or agent, or deputy returning
officer, take the oath or affirmation, No. 5 in the schedule to
. this act. ‘ ‘

§ 6. Other Oaths.—Persons claiming to vote under this act
shall take the oath or oaths Nos. 1, 2, 8, 4, in the schedule
(according to the case), if required by any candidate, agent
or deputy returning officer. ‘

§ 7. Provisions of the elections act of 1849 with respect
to disqualification inconsistent with this act repealed, the

- remainder to continue in force.

Controverted Elections.

By 14,15 V., c. 1, the petition to the House of Assembly
may be signed by any elector or candidate. § 2. If arising
out of an election on the expiration or dissolution of any
parliament, must be presented to the House of Assembly -
~ within the first fourteen days of the session: provided: the
house shall, on the last of such ourteen days, have gome
through with the daily routine of presenting and bringing

up petitions ; and if not, then such petition shall be pre-
sented on the first day after the house shall have gone
through such daily routine. § 8. Petitions against other
“elections to be presented within the first fourteen days of
the session next after such return. §4. If parliament in -
session at the time of such return, then such petition shall
be presented within the first fourteen days after such return
brought into the office of the clerk of the crown in Chancery.
§ 5. Such petition may be brought up as a matter of privilege
during any part of the day. § 6. No session which shall not
have lasted fifteen days to be deemed a session in such cases.
~§ 7. In cases of alleged bribery or corruption the petition

may be presented within twenty-eight days, instead of four-
teen. § 8. If mot presented in time, not to be deemed an
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“election petition. § 9. May be withdrawn on certain con-
ditions. ‘ L :
- Recognizances.—$§ 10. Before presentation of any petition
the petitioner to give security by recognizance for £200 for
payment of costs.  § 11. Sitting member to give security for
costs to the amount of £100 before issuing a commission on
~ his behalf to take evidence. § 12. Sureties to justify upon
oath for the amount they are bound for.  § 18, To be desig-
nated by their names, residence and occupation.  § 14. Re-
cognizances to be entered into before the Speaker or a justice
of the peace. § 15. Money may be deposited instead of giving -
security. § 16. Petition not to be received unless the Spea-
ker certify by indorsement that the requisite security has

been entered into, or amount deposited. The other clauses

relate to subsequent proceedings, for which the reader is
referred to the act. ‘ ‘

Evidence.—By 20 V., c. 23, s. 1, notice to be given by
the party intending to contest the election, on ground not -
“appearing on the face of the return, to the member elected
- vithin fourteen days after the close of the election, such
notice to specify the facts on which he intends to contest
the election.  § 2. The member elect, within fourteen days
after service thereof, shall answer such notice by admission
or denial of the facts, setting forth the facts upon which he
rests the validity of such election, and he shall not be per-
mitted to give evidence of any other facts or circumstances.
{ 3. Such answer to be served, within the time limited, by
delivering a copy to the party in person, or by leaving the
same at his residence with some grown-up person of his
family, and proved by affidavit sworn before a justice or
commissioner, stating the time, place and manner of service. -
¢ 4. Either party desirous of taking evidence may apply to
the judge of the county court in Upper Canada, residing or
having jurisdiction within the electoral division, to take such
evidence : and the judge shall forthwith appoint the time and
place, of which six days’ notice shall be given to the opposite
party: but such application shall not be received unless made
within six days from the service of the answer of the returned
member, or from the expiration of the time allowed for such
service : nor unless at the time of such application such con-
testing party shall produce and file with such judge a copy
of his intended petition, and a copy of the said notice, sworn
to by the person who served the same, and a copy of the
answer, if any, and if no answer, then with an affidavit
denying that any answer has been served, together with a
recognizance and the affidavit or affidavits of sufficiency on
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_ the part of the sureties required by the election petitionsact
of 1851 (14,15V. c. 1): provided that the application shall
be held void if the contesting party shall wilfully omit to
file the notice in answer (if any) of the member elected or
returned : and such application shall not be received on the
part of the member who has been declared elected by any
such judge, unless made within six days after the service of
such answer; nor unless at the time of application the said
member shall produce to such judge a copy of the notice
‘served on him, and his answer thereto, together with an
affidavit of the service of such answer, and a recognizance
and affidavits of the sufficiency of the sureties required
by said election petitions act of 1851 from the sitting
- member. §5. The recognizance on behalf of the contesting
party shall be held to refer to the petition to be presented,
of which the copy shall have been filed with the judge as
aforesaid, and to no other: and no other or different petition
shall be received by the Legislative Assembly; and unless
such copy of the intended petition be so filed, the applica-
tion shall not be deemed validly made, but void. '§ 6. So
soon as the said application shall have been validly made as
aforesaid the judge so applied to shall be deemed to all
intents and purposes a commissioner for inquiring into, ex-
amining and taking evidence upon all the matters of fact
and circumstances mentioned in the notice of the contesting
party, and the answer (if any) of the returned member, and
- shall take and cause to be taken by those whom he shall
employ as clerks or bailiffs the oath of office in the schedule
to the said election petitions act of 1851 contained, varying
the words thereof so as to suit the circumstances: and it
shall be the duty of the said judges respectively to take
upon them the duties imposed by this act, and they shall
then have all the powers and rights (including remuneration
for their services and the right of appointing deputies to act
for them as such judges while engaged in consequence of
such application), and shall perform all the duties and be
subject to all the liabilities assigned by the said act of 1851
to persons appointed commissioners to take evidence relative -
to any controverted election, saving only that their powers
shall be-limited to the questions of fact set forth in the
notice and answer (if any) of the parties, and the questions
concerning the validity of the recognizance, if it be objected
to: and the select committee may deal with any such judge
as if he had been appointed a commissioner by them. §7.
The evidence so taken to be transmitted to the clerk of the .
Legislative Asserbly in the manner prescribed by the said
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act of 1851. ¢§ 8. The select committee may in the mean-
time proceed with other matters incident to the contest,
or they may adjowrn until such evidence be received.
~ §9. Nothing in this act shall prevent the presentation or
reception of an election petition containing allegations of
bribery or corruption under the special provisions of the Tth:
§ of the said elections act after the time limited for present-
ing election petitions in other cases shall have expired; or
shall be applied to any such petition presented by virtue only
of the said section, or shall prevent the application of the
160th § of the said act in any case not provided for in this
act. ‘ :
~ For Electoral Divisions, see title  Parliamentary Re-
presentation.” ‘ o

EMBEZZLEMENT.

By stat. 4 & 5 V., ¢. 25, § 89, if any clerk or servant, or
any person employed for the purpose or in the capacity of a
clerk or servant, shall by virtue of such employment receive
or take into his possession ‘any chattel, money, or valua