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INTRODUCTION.

The third edition of this work, published in 1851, has

been long since distributed. The compiler has been

urged in many quarters to publish another edition. le

has now the pleasure of complying with the wishes of

his friends and patrons, by presenting them with a new

edition in a much enlarged and improved form. It wilI

be found a complete digest of the criminal law as it

now stands. Several important and valuable measures

have been enacted since the publication of the last edition.

Among them is the statute for the summary disposal of
petty larcenies, instead of the dilatory and expensive process
by indictment. Provision has also been made for the summary
trial of juvenile offenders, and for the establishment of a refor-
matory prison, in which, as the statute in its preamble states,
"they may be detained and corrected, and receive such in-
struction, and be subject to sucli discipline as shall appear most
conducive to their reformation and the repression of crime."
Provision too has been made for the erection of a criminal
lunatic asylum, for the safe keeping of convicts under
sentence, while insane-and for the confinement of luna-
tics whose malady may render their being at large dan-
gerous to public safety.

Improvement has also been made in procedure upon crimi-
nal trials, by allowing indictments' to be amended in court
according to the facts given in evidence, so that an ofender

may not escape upon mere teclinicalities. An act was also

passed in the last session of the legislature, %o extend the
right of appeal in criminal cases in UJpper Canada. It seems
to have been an anomaly in our criminal code tiatejusta
provision should have been so long omitted-while in civil suits,
as well as upon summary convictions before justices, the rig*ht

of appeal has been long since conceded. Where the life or

personal liberty of the accused is at stake, it is but just
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and reasonable that ho should bc at liberty to show if he

can, good and sufficient cause for a new trial. The whole
of the above may be considered as decided improvements in

our criminal code, and will no doubt give general satisfaction

to the country.
With respect to the magisterial office, the acts of the 16

V., es. 178, 179, simplify and elucidate their duties upon

indictable offences, and summary procedure. They arc

accompanied by schedules of forms. The whole will be

found inserted in the present work. By a late statute, the
office of "county attorney" has been created-an officer

whose services at the sessions will be found a valuable acqui-

sition on crown prosecutions. To him the magistrates are
also, by the same statute, privileged to resort, should :hey
require his advice or aid in matters brought before them for
preliminary investigation.

Having thus briefly glanced at the leading measures of

improvement, the author will conclude with the hope that

this new edition of the PROVINCIAL JUSTICE will provo a

useful guide to the magistracy, and worthy of the patronage

bestowed on its predecessors.

The law and office of coroner has been added.

The municipal law has been omitted, as a bill is now be-

fore parliament for its consolidation. It will probably pass

this session; upon which the existing law will of course be-

come defunet.
W. C. KEELE.

Toronto, 31st May, 1858.

vi



ERRATA.
PAGE.,

255. County Court.-The 9 V., c. 7 is repealed by 20 V.,
c. .58, and the terms altered to the first Monday
in January, April, July and October.

347. Forgery.-The 35 G. III., c. 5 is repealed by 9V., c. 34.
360. Caols.-The 1 Y., c. 5 is superseded by 20 V., c. 28.

See title "Inspectors of aaols."
430. Qualifcation of Jurors.-§ 4 is repealed by 16 V., c.

120, and a new provision made reducing the num-
ber to one-half, instead of three-fourths of the
inhabitants assessed.

CORRIGENDA.
6. Accessory.-For 4 & 5 V., c. 27, read c. 26, § 27.
8. Accident.-For 10 & 11 V. c. 61, read c. 6.

26. Amendment.-For 1 W. IV., c. 2, read ce. 1.
29. Appeal.-For term, read terms,* 2nd line from the

bottom.
51. Arson.--For 10 & Il V., c. 5, § 1, read c. 4, § 1.
76. Attainder.-For 3 W. IV., c. 5, read c. 4.

126. Census.-For January, 1862, read 1861.
151. Clerk of the Peace.-Census Act, dele § 14.
164. Common Schools.--For 18 V., c. 121, read c. 131.
171. Common &ools.-For 14 & 15 V., c. 3, read c. 111.
294. Elections.-For 14 & 15 V., c. 7, read 16 V., c. 7.
308. Emigrants.-For 16 V., e. 82, read c. 86.
335. Pist.-For § 24 (second), read § 36, and for 12 V.,

c. 61, read c. 81.
362. Gaol Limits.-For 19 & 20 V., c. 43, §201, read § 301.
371. fabeas Corpus.-For 31 G. II., c.2, read 31 C. IL, c. 2.
429. Jury.-For 32 G. III., c. 1, read c. 2.
430. Selection and .Distribution.-For juries, read jurors.
431. Jury.-For the word members, read numbers.
435. Grand Jury.-For 14 & 15 V., c. 66, read c. 65.
438. Jury.-For 3 W. IV., c. 4, read c. 3.
517. Land Surveyors.-For 12V., c. 11, and 35, read c. 35.
557. Malicious Injury.-For 4 & 5V., c. 27, § 6, read § 9.
602. Patent Right.à.-For 12 V., c. 22, read c. 24.
625. Penitentiary.-For 14 & 15 V., c. § 1, read c. 2, § 1.
692. Pubulic Works.-For 14 & 15 V., c. 37, read c. 57.
694. l7elony.-For § 34, read 24.
699. JBomicide.-For § 27, read § 8.
750. Sessions.-For 20 V., c. 70, read c. 28.
g The above typographical errors can be easily cor-

rected with a pen.

The word " terms," is inserted in the Act, but it is elegly a clerical
error, the word "term " being intended,
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MAGISTRATE'S MANUAL.

A placed at the head of a Statute, denotes that such Statute relates to tUpper Canada
only, and was passed before the Union.

ABDUCTION.

iBy the 4 & 5V. c. 27, § 19: where any woman shall have
any interest, whether legal or equitable, present or fuiture,
absolute, conditional or contingent, in any real or personal
estate, or shal be an heiress presumptive or next of kin to
any one having such interest, if any. person shall from
motives of lucre take away or detain such woman against
her will, with intent to marry or defile her, or to cause her
to be married or defiled by any other person, every such
offender and every person couiselling, aiding or abetting
such offender, shall be guilty of felony, and being convicted
thereof shall be liable to be imprisoned at hard labour in the
Provincial Penitentiary for any term not less than seven

years, or to be imprisoned in any other prison or place of
confinement for any term not exceeding two years. § 20.
If any person shall unlawfully take or cause to be taken
any unmarried girl being under the age of sixteen years,
out of the possession and against the will of her father or
mother, or of any other person having the lawful care or
charge of her, every sucli offender shall be guilty of a mis-
demeanor, and being convicted thereof shall be liable to
suffer such punishment by fine or imprisonment, or by both,
as the court shall award.

ABORTION.

By the 4 & 5 V. c. 27, § 13, administering poison or
other noxious thing to any woman with' intent to procure
abortion, or unlawfully using any instrument or other
means whatsoever with the like intent, is made felony, and
the offender liable at the discretion of the court to be
imprisoned at hard labour in the Peniteatiary for life, or

1
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any term not less than seven years, or in any other place
of confinement not exceeding two years.

ABSCONDING DEBTORS.

By the Division Court Act, 13 & 14 V. c. 5D3, § 64, it is

enacted, that if any person or persons in any county of Uipper

Canada, being indebted in any sum not exceeding twenty-

five pounds, nor less than twenty siillings, for aiy debt or

damages arising upon any contract express or implied, or

upon any judgment, shall abscond froin this Province,
leaving personal property liable to seizure under execution

for debt in any county in Upper Canada, or shall attempt to

remove his, her or their personal property of the description

above mentioned, * either out of Upper Canada or from one

county to another therein, or from Upper to Lower Canada,
or shall keep concealed in any county of Upper Canada to

avoid service of process, it shall and may be lawful for any

creditor or creditors of such person or persons, his, her or

their servant or agent, to make application to the clerk of

any division court of the county wherein the debtor or

debtors were or was last domiciled, or where the debt was

contracted, or to ti judge of the county court therein, or to

any justice of the peace in any county of Upper Canada,
and upon making or producing an affidavit or affirmation

to the purport of that in the schedule to this act annexed,
marked D, (which affidavit or affirmation the said clerks,
judges, and justices of the peace are respectively hereby

authôrised to adninister,) and upon then and there filing

the said affidavit or affirmation with such clerk or judge,
or if taken before a justice of the peace, with such

justice of the peace (whose duty it shall be to trans-

mit the same forthwith to the clerk of the division court,
within whose division the same was so made or taken, to

be filed and kept among the papers in the cause.) it shall

be lawful for such clerk, judge, or justice of the peace

forthwith to issue a warrant under his hand and seal,
directed to the bailiff of the division court within which

the same was issued, or to any constable of the county,
commanding such bailiff or constable to attach, seize, take

and safely keep all the personal estate and effects of the

absconding, removing or concealed person or persons, of
what nature and kind soever, hable te seizure under exe-

cution for debt, within such county, or a sufficient portion

thereof to secure the sum mentioned in the warrant, with

*Goods or chattels.
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the costs of the action, and to return the same forthwith to
the division court of the division wherein such warrant
was issued, upon reccipt of which warrant the bailiff or
constable to whom the same may be directed shall (upon
being paid his lawful fecs for levy, mileage, and otherwise
thereupon, including the fees of appraisement) forthwith
execute the same, and inake a just and true inventory of
all such personal estate and effects as he shall seize and
take by virtue thereof, and such bailiff or constable shall
within twenty-four hours thereafter call to his aid two free-
holders, who shall first be sworn by such bailiff or consta-
ble, to appraise the said personai estate and effects so
seized ; and such bailiff or constable shahl forthwith return
the said invcntory, which shall be attached to such
appraisement, to the clcrk of the division court of the
division within which such warrant was issued, and which
warrant may be in the form of that in the schedule to this
act annexed, marked E: provided always, that the said
appraisers shall be entitled to receive for each day they
may be employed in carrying its enactments into effect the
sum of two slillings and sixpence each, to be paid in the
first instance by the plaintiff or plaintiffs, and allowed in
the costs of the cause: prvided always, that proceedings
may bc conducted to judginent and execution in. any case
commenced by attachment under the provisions of this sec-
tion, in the division court of the division within which the
warront of attachment shall issue; and that when proceed-
ings shall be commenced in any case before the issuing of an
attachmient under the provisions of this section, such pro-
ceedings nay be continued to judgment and execution in
the division court within which such proceedings may
have been commenced ; and the property seized upon any
such attachment shall be liable to seizure and sale under
the execution to be issued upon such judgment, or the pro-
ceeds thereof, in case such property shall have been- sold as
perishable, shal be applied in satisfaction of such judg-
ment : provided further, that it shall not be lawful for any
plaintiff to divide any cause of action into two or more
suits for the purpose of bringing the same within the pio-
vision of this section, but any plaintiff having a cause of
action above the value of twenty-five pounds, for which an
attachment might be issued under this section if the same
were not above the value of twenty-five pounds, may aban-
don the excess, and upon proving his case, shall and may
recover to an amount not exceeding twenty-five poUnds,
and the judgment of the court in such case shall be in full



4 Mbørtou1%fl 3Bebtors.

discharge of all demands in respect of such cause of
action, and the entry of judcgment therein shall be made
accordingly.

SCHEDULE D.

County of

A. B. of in the county of (here state the county) the
plaintiff (or agent, as the case may be) maketh oath and
saith, that. C. D., (Me debtor's name) is (or are) justly
and truly indebted to (the creditor's name) in the sum of

of lawful money of Canada, for (here state the cause

of action briefy :) and this deponent further saith, that he
hath good reason to believe, and verily doth believe, that
the said C. D. hath absconded from this province, and hath
left personal property liable to seizure under execution for
debt within the county of ; (or) that the said D. C., is

(or are) about to abscond from this province, or to leave
the county of -with intent and design to defraud the said

(the creditor) of the said debt, taking away personal
estate liable to seizure under execution for debt; (or) that
the said C. D. is concealed within the county of to avoid
being served with process, wth intent and design to
defraud the said (the crediEr) of his said debt; and
this deponent furtber saith, that this affidavit (or affirmation
as the case may be,) is not made, nor the process thereon to
be issued, from any vexations or malicious motive whatever.

A. B.
Signature of deponent.

Sworn (or affrmed as the case may be,) before me, the
day of one thousand eight hundred and

SCHEDULE E.

To A. B., bailiff of the division
County of court of the said county of (or

(here insert the county) to A. B., a constable of the county
of) (as the case may be.)

You are hereby commanded to attach, seize, take and
safely keep all the personal estate and effects of C. D.,
(naming the debtor,) an absconding, removing or concealed
debtor, of what nature or kinci soever, liable to seizure
under execution for debt within the county of (here name
the county) or a sufficient portion thereof to secure A. B.,
(here name the creditor,) for the sum of (here state the
amount sworn to be due) together with the costs of his suit
thereupon, and to return this warrant with what you shall



have taken thereupon, to the clerk of the (here state the
number of the division) division court of the county afore-
said forthwith :-and herein fail not.

Witness my hand and seal, the day of 18
E. F. (L.S.)

Judge, clerk or justice of the peace, (as the case may be.)

ACCESSORY.

An accessory is one guilty of felony, not as a principal,
but by participation, command, advice or concealment.
In high treason there can be no accessories, as all con-
cerned are considered principals. The mere concealment
of a felony intended to be committed, does not render the
concealer an accessory. It is only misprision of felony.
-2 ffaw. c. 29, § 23.

There are accessories before and after the fact.
An accessory before the fact is, as Hale defines it, one who

being absent at the time the crime is committed doth pro-
cure, counsel, or advise the commission of it; and his absence
is necessary to constitute him an accessory.

.tlccessories after the fact, are those, who knowing the
felony to have been committed by another, receive, relieve,
comfort or assist, the felon*t-1 Hale, 618.

But if others accompany e principal to commit a felony,
and keep within hea-ring, or upon watch, all are in such case
deemed principals.-2 ffaw. c. 29, § 7, 8.

A wife cannot be accessory to her husband, either before
or after the fact, unless she be any way guilty of procuring
him to commit the felony.-2 Hao. 320.

Anciently, the accessory could not be tried unless the
principals were attainted; 3 Ed. I. c. 14; but the law, in
this respect has been altered by several statutes, * and now,
by the 4 & 5 V. c. 24, § 37, accessories before the fact to
felony at common law, or by statute, shall be deemed
guilty of felony, and may be indicted and convicted as
accessory before the fact to the principal felony, either
together with, or after the conviction of the principal felon,
or may be indicted for and convicted of a substantive
felony, whether the principal felon shall or shal not have
been previously convicted, and may be punished in the
same manner as any accessory before the fact to the same
felony, if convicted as an accessory, may be punished, and
such accessory may be tried and punished by any court
having jurisdiction to try the principal felon. § 38. Acces-

1 An, C. 9, § 1. 19 Gý II. c. 80.,



sories after the fact, may also be tried 'where the principal
felony was committed, or where the party shall have
become accessory: accessories not liable to be again
indicted for the same offence. § 39. Accessories may be
prosecuted, notwithstanding the principal felon shall die
or be pardoned, or otherwise delivered before attainder.
§ 33. In the case of every felony punishable under this act,
every principal in the second degree, and every accessory
before the fact, shall be punishable with death or otherwise,
in the same manner as the principal in the first degree is
by this act punishable, and every accessory, after the fact
to any felony punishable by this act, (except only a
receiver of stolen property), shall, on conviction, be liable
to be imprisoned for any term not exceeding two years;
and evcry person who shall aid, abet, counsel, or procure
the commission of any misdemeanour punishable under
this act, shall be liable to be indicted and punished as a
principal offender.

By the 4th and 5th V. e. 25, § 54, if any person shall aid,
abet, counsel, or procure the commission of any offence
which is by this act punishable on summary conviction,
either for every time of its commission, or for the first and
second time only, or for the fiq tîme only, every such per-
son shall, on conviction, befor a justice or justices of the
peace, he liable for every first, second, and subsequent
offence, of aiding, abtting, counselling, or procuring, to
the same forfeiture and punishment to which a person
guilty of a first, second, or subsequent offience, as a princi-
pal offender is by this act made liable.

The 4th and 5th V. c. 27, § 26, also contains a provision
similar to the 4th and 5th V. c. 25, § 54, for the punishment
of accessories to felonies, &c., under that act.

And by the 4th and 5th V. c. 27, § 35, principals in the
second degree and accessories before the fact to offences
under this act, shall be punishable as the principal in the
first degree: and accessories after the fact shall be liable
to imprisonment, not exceeding two years.-See also post
title, "Receivers of Stolen Goods," " Explosive Substance."
See also further on this subject under the title of "Indictable

Ofences," and "Sum2ary Conviction."

Form of Information and Complaint against an Accessory
before the fact.

PRovINCE OF CANADA:

County of The information and complaint of A. B.
to wit. of the township of yeoman, taken



this day of in the year of our Lord , before
the undersigned, (one) of her Majesty's justices of the peace,
in and for the said county of , who saith that on the
day of last, his dwelling house, situate at was
about the hour of ten o'clock, in the, niglit of the same day,
feloniously and burglariously broken and entered, and that
(describe the property stolen) his property were then and there
feloniously stolen, taken, and carried away, and that he hath
just cause to suspect, and doth verily suspect and believe that
C. 1), of aforesaid, labourer, did commit the said felony
and burglary, and that E. F., of aforesaid, labourer, did
advise, aid, and abet, the said'C. D., in the said felony.

Sworn before (me) the day and C. D.
year first mentioned.

J. P.

Warrant thereon.

PROVINCE OF CANADA

County of To all or any of the constables or other
to wit. npeace officers in the county of

Whereas C. D., of and E. F., of have this day
been severally charged upon oath before the undersigned (one)
of her Majesty's justices o the peace, in and for the said
county of . For that ,the said C. D., did on the
day of last, about the our of ten o'clock, in the night of
the same day, feloniously and burglariously break and enter
the dwelling-house of A. B., situate at , and feloniously
steal, take, and carry away (describe tie articles) the property
of the said A. B.. and that the said E. F. did advise, aid and
abet, the said C. D. in the said felony. These are therefore to
command you in her Majesty's name, forthwith to apprehend
the said C. D., and E. F., and to bring them before (me)
or some other of ber Majesty's justices of the peace, in and
for the said county of to answer unto the said charge so
preferred against them respectively, and to be further dealt
with according to law.

Given under (my) hand and seal this day of in the
year of our Lord, 185 , at in the county of
aforesaid. J. S. (L.S.)

Warrant to apprehend an Accessory after the fact, for
harbouring the principal.

PROVINCE OF CANADA;

County of To all or any of the constables or other
to wit. peace officers in the county of

Whereas C. D , of stands charged this day upon
oath before the undersigned, (one) of ber Majesty's justices of
the peace in and for the said county of . For that he
the said C. D. (stating the ofence as above); and whereas G. H.
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hath also this day been charged upon oath before me, the said
Justice, for that lie the said G. H., since the said felony and
burglary vas committed, hath received, harboured and main-
tained him the said C. D., in the dwelling-house of hirm the
said G. H., at aforesaid: he the said G. H. well
knowing the said C. D. to have committed the said felony and
burglary. These are therefore to command you in her Ma-
jesty's name, forthwith to apprehend the said G. H., and to
bring him before (me), or some other of her Majesty's justices
of the peace, in and for the said county of to answer unto
the said charge, and to be further dealt with according to law.

Given under (my) hand and seal, this day of in
the year of our Lord 185 , at in the county of
aforesaid. J. P. (L. S.)

ACCIDENT.

By 10 and 11 V. ch. 61, in case of death by the
wrongful act, neglect, or default of any party, such party
may be sued for damages by the executor or administrator
of the deceased party, and the amount divided among the
deceased's wife and family, as the jury by thcir verdict shall
find and direct.-See post title "Duel."

ACCIDENTS 0 RAILWAYS.

See " azlways."

ACQUITTAL.

And sce-"Autrefois Acquit.

An acquittal is the deliverance and setting free of the
accused from the imputation of guilt; as when a prisoner is
found by a jury not guilty.of the offence with which he stood
charged before them upon his trial.-Deacon's C. Law, 18.

Where there is no evidence whatever to affect a party
who is unjustly made a defendant with others in a prose-
cution, the judge may, in his discretion, direct the jury to
acquit him in the first instance, and such an acquittal will
enable him to give evidence in behalf of the other defen-
dants.-1 Holt. 275; Gil. Ev. 117 ; Bull N. P. 285.

Every prisoner upon his acquittal, it has been said, has
an undoubted right to a copy of the record of such acquittal;
and after a demand of it has been made of the proper officer,
the latter may be punished for refusing to make it out.-R.
v. Brangan, 1 Leach, 27.

But if there was probable cause for thé indictment, or
where the acquittal arises from the incompetency of a wit-
ness, the court will not then permit the prisoner to have



a copy of the indictment.-R. v. Quick, 1 Leach, 28, Note

(a); R. v. Bevan, Ibid 1 ; Ld. Ray., 253.

ACTION.

By Imperial Statute 24 G. ILI, c. 44. No action
shall be brought against any Constable, or any oficer
acting by his order, for any thing done in obedience to
any warrant of a justice, until demand made, or left at
his usual place of abode, by the party intending to bring
such action, or by bis attorney or agent, in writing, signed
by the party demanding the same, of a perusal or a copy
of the warrant, and that the same bath been refused or
neglected for six days after such demand: and if after any
demand and compliance, any action shah be brought, with-
out making the justice who signed the warrant defendant,
on producing and proving such warrant on the trial the
jury shall give a verdict for the defendant, notwithstanding
any defect of jurisdiction of the justice; and if such action
be brought jointly against the justice and constable, &c.,
on proof of such warrant the jury shall fnd for -tbe' con-
stable; and if the verdict shall be given against the justice,
the plaintiff shall recover c sts against him, including such
costs as the plaintiff is li y to pay to the defendant, for
whom the verdict shall be found. And where the plaintiff
in such action against a justice shall obtain a verdict, and
the judge shall certify on the record that the injury was
wilful and malicious, the plaintif shall have double costs.
It is not necessary in the notice that the attorney's christian
name should be written in full, but his residence must be
specifically stated.-7 Taunt, 58; 2 ,jiarsh, 367 ; 3 Bos.
and Pull.

By 16 V. c. 180, § 7, no action shall be brought against
a justice of the peace for any thing done by him in the exe-
cution of his office, unless the same be commenced within
six calendar months next after the act complained cf § 8,
nor until one calendar month at least after a notice in writ-
ing of such intended action shall have been delivered to him,
or left for him at his usual place of abode, by the party
intending to bring such action, or by his attorney or agent,
in which said notice, the cause of action, and the court in
which the same is intended to be brought shall be clearly
and explicitly stated; and upon. the. baek thereof. shall be
endorsed the name and place of abode of the party so;intend-
ing to sue; and also the name and place of abodeor of
business, of the said attorney or. agent,if such notice have

2
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been served by such attorney or agent.-See further on this
subject under the title of " Justices ofthe Peace."

Notice of Action from -the Attorney of the Party to a Justice
of the Peace, for false Imprisonmnent.

To A. B., one of Her Majesty's Justices of the Peace, act-
ing in and for the County of

SIR,

I do hereby, as the attorney of C. D., of , gent., give
you notice, according to the form of the statute in that case
made and provided, that I shall, at or soon after the end of
one calendar month from the time of the service of this
notice upon you cause a writ of summons to be sued out of
her Majesty's Court of Queen's Bench* at Toronto against
you, at the suit of the said C. D., for false imprisonment;
for that you, on or about the day of last, by warrant
under your hand and seal, dated the day of , did cause
the said C. D. to be apprehended and conveyed to the
common gaol of (as the case may be) and to be there
imprisoned, and kept and detained there without any reason-
able or probable cause for a long time, to wit, for the space
of then next following. Dated this day of , 18

Yours, &c., 4
E. F., residing at City of Toronto,

Attorney for the said C. D.

Demand on a Constable of perusal and copy of his warrant.
To MR. C. D.

I do hereby, as attorney of and for A. B., of ,&C.
according to the form of the statute in such case made and
provided, demand of you the perusal and copy of the warrant,
by virtue or under colour whereof, you did, on or about the
day of last, apprehend the said A. B., and carry and
convey him in custody to and before S. P., Esq., one of
Her Majesty's Justices of the Peace in and for the County
of Dated, &c.

Yours, &c.,
W. T., Attorney for the said A. B.

City of Hamilton.

The like on a Gaoler.

To MR. A. B.
I do hereby,-as the attorney for E. F., of , &c., accgrd-

ing to the form of the statute, &c., (as before) demand of

*Or the Court intended.
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you the perusal and copy of the warrant of commitment and
detainer under which you received into your custody the
said E. F. on or about the day of instant. Dated, &c.

Yours, &c.,
W. T., Attorney for the said E. F.

City of ifamilton.

It seems proper that constables should retain their war-
rants, and not return them to the magistrate, otherwise they
cannot comply with the directions of the act.-(Toone.)

ACTS OF PARLIAMENT.

* By the 41 G. III., c. 11, it is enacted, that the Secretary
of this Province shall endorse on every act of the legislature
which should pass during the then present and every future
session thereof, immediately after the title of such act, the
day, month and yea¶, when the same shall have passed, and
received the royal assent: and such endorsement shall be
taken to be a part of such act, and to be the date of its
commencement, when no other commencement shall be
therein provided.

* By the 1 W. IV., c. 1, § 2, all acts of . the Provincial
Parhianent, public or privag, shall be taken notice of judi-
cially in all Courts of Law ii this Province, without being
specially pleaded; and a copy of such act printed by proper
authority, shall be taken as sufficient evidence.

By the 4 & 5 V. c. 24, § 50, in cases of indictment or
summary conviotion, the singular number or masculine
gender shall be understood to include several matters as
well as several persons, and females as well as males, and
bodies corporate as well as individuals, unless otherwise
provided or repugnant to the act,; and forfeitures shall be
payable to a body corporate, if the aggrieved party.

A penal statute is to be construed according to its spirit
and the rules of natural justice, not according to its very
letter.-Rex v. McIntosh, Easter * 7 W. IV., Cameron'8
Digest, p. 55. See also "Interpretation Act.

ADJOURNMENT.

When a ccurt of sessions of oyer and terminer, and gaol
delivery breaks up without any adjournment, or upon a
void one, as being made without the consent of the majority
of the commissioners, the commission is determined, if no
time be limited for its continuance, as where it is appointed

pro hac vice only; but if it be granted for a certain time,
or, quamdiu nobis placuerit, it does not necessarily require



any adjournment, and may be holden again on a new sum-
mons.-2 Eaw. c. 5, § 7.

AFFIDAVIT.

An affidavit is an oath of some fact, testified in writing
and sworn before some person who hath authority to ad-
minister such oath. The true place of habitation and true
addition of the deponent must be inserted in the afidavit.
-1 Lill. Ab. 44, 46.

An affidavit ought to set forth the matter of the fact only
which the party intends to prove by his affidavit, and not to
declare the merits of the case, of which the court alone is
to judge.-21 C. 1 B. R.

And the matter sworn to must be positively set forth, with
all material circumstances attending it, that the court may
judge whether the deponent's conclusion be just or not.-
1 New. Abr. 66.

Therefore, on a motion to put off a trial for want of a
material witness, it must appear imi the affidavit that sufficient
endeavours have been made to have him at the time appointed,
and that he cannot possibly be present, though he may be,
on further time given.-7 Mod. 121; Comb. 421, 422.

When an affidavit is read in court, it ought to be filed with
the proper officer, that the adverse party may see it and take
a copy.-Pasch. 1655.

The affidavit must be made before the judge or commissioner
of the court where the cause or matter was pending.-Sty. 455.

An affidavit improperly entitled cannot be read, as no
indictment thereon will lie for perjury.-Salk. 461.

Affidavits in aggravation of punishment are not receivable
in cases of felony.-R. v. Elis, B. e C. 148.

Any person making or knowingly using a false affidavit,
purporting to be taken abroad before a foreign magistrate,
for the purpose of misleading our own courts, is guilty of a
misdemeanor, in attempting to prevent public justice, and is
punishable by indictment.-Onealy v. Newall, 8 East, 364.

Affidavit of being prevented by iIIness fron attending the
Sessions, [to be made by a medical man, if convenient]
in order to move to continue a party upon his recogni-
zance.

County of A. B., of , in the said County; surgeon,
to wit. f maketh oath an- saith, that C. D., of ,

yeoman, is confined to his house by se'vere illness, and that this
deponent sav the said C. D. this day, and verily believes he
is incapable of travelling without manifest danger of his life.

Sworn, &c. A. B.
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AFFIRMATION.
See "Oath.

AFFRAY.

An affray signifies the fighting of two or more persons in
some public place, to the terror of her Mfajesty's subjects.-
3 Inst. 158; 3 Bl. 6'om. 144; 1 Burn. Just. Affray, 1.

An affray differs from a riot in this, that two persons only
May be. guilty of it; whereas three persons, at least, are
necessary to constitute a riot.-aw. c. 65, § 1.

Persons going armed with such dangerous and unusual
weapons as will naturally cause terror to the people, are
guilty of an affray: which is said to have been always an
offence at common law, and is strictly prohibited by several
statutes.-1 Baw. c. 63, § 2, 4.

A constable is not only empowered, but bound, to suppress
an affray which happens in htis presence; and lie may
demand the assistance of others to enable him to de so, which
if theyrefuse, they are punishable by fine and imprisonment.-
ibid. 3, 13.

A justice of the peace may, by his warrant, authorise the
arrest of any person for an affray,. and may compel the
offender to find sureties of the peace. But he cannot do
this witliout a warrant, when the affray is out of his view.
1 Jaw. c. 63, § 18.

This offence is in general punishable by fine and imprison-
ment, the measure of which is to be regulated by the
discretion of the judges, according to the. circumstances of
the case.-1 Haw. c. 63, § 30.

Indictment for an Affray. (Archbold.)
County of The jurors for our Lady the Queen upon

to wit. their oath present, that J. S., late of the
township of , in the county of , labourer, and J. W.,
of the same, carpenter, on the day of , in the yearof
the reign of our Sovereign Lady Victoria, with force of arms,
in the township aforesaid, in the county aforesaid, and being
unlawfully assembled together and arrayed in a warlike man-
ner, then and there, in a certain public street and highway
there situate, unlawfully and to the great terror and disturbance
of divers liege subjects of our said Lady the Queen, then and
there being, did make an affray, in contempt of our said Lady
the Queen and her laws, to the evil example of all others in
the like cause offending, and against the peace of our said
Lady the Queen, her crown and dignity.

AGENT.

By 10 & 11 V., c. 10, § 7, if any agent entrusted, as in the
*2
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act mentioned, (a) shall contrary to, or without the authority
of his principal in that behalf, for his own benefit, in viola-
tion of good faith, make any consignment, deposit, transfer,
or delivery of any goods and merchandize, or documents 0f
title so entrusted to him as aforesaid, as and by way of a
pledge, (gage,) lien and security, or shall contrary to or
without such authority for his own benefit, and in violation
of good faith accept any advance on the faith of any contract
or agreement to consign, deposit, transfer or deliver such
goods and merchandize, or documents of title aforesaid, every
such agent shall be deemed guilty of a misdemeanor, and
being convicted thereof shall be sentenced to suffer such
punishment by fine or imprisonment in the common gaol for.
any time not exceeding two years, or by both, as the court
having jurisdiction in such cases shall award: and every
clerk or other person who shall knowingly act and assist in
making any such consignment, deposit, transfer or delivery,
or in accepting or procuring such advance as aforesaid, shall
be deemed guilty of a misdemeanor, and being convicted
thereof shall be liable at the discretion of the court, to any
of the punishments which such court shall award as herein-
before mentioned.

AGRICULTURAL AND MECHANICAL SCIENCE.

iBy 20 V., c. 32, § 1, the 16 V., c. 11 is repealed, but all
acts thereby repealed, shall remain repealed and the bureau
of agriculture, and all agricultural societies, associations and
boards of agriculture, incorporated, organised or established
under the said act shall continue except as altered or affected
by this at.

BUREAU OF AGRICULTURE.

2. To continue attached to one of the public departments,
and the head of such department shall be charged with the
direction of the said bureau, and be known as the "Minister
of Agriculture." §3. Said minister shall be ex officio member
of all boards of agriculture; and it shall be lawful for said
boards to elect from among themselves a president and vice-
president at their first and annual meetings thereafter. § 4.
Said minister to receive all applications, descriptions,
specifications and models for patents for inventions. § 5.
Said minister shall also be a member of the board of regis-
tration and statistics in place of the Inspector-General, and
shall be chairman thereof, and have charge of the census and

(a) See the act.



statistical returns. § 6. It shall be the duty of said minister
to institute inquiries and collect statistics relating to the
agricultural, mechanical and manufacturing interests of the
province, and to adopt measures for disseminating the same:
an shall submit a report of his proceedings to parliament
within ten days after the opening of each session. § 7. All
Boards of Agriculture and other institutions are required to
answer promptly official communications from the Board of
Agriculture; and any officer wilfully neglecting to answer
shall incur the penalty of £10. § 8. The said minister
authorised to appoint persons to inspect the books and accounts
of any society receiving government aid in connexion with
said Bureau of Agriculture.

BOARDS OF AGRICULTURE.

§ 9. Presidents for the time being of the agricultural as-
sociations hereinafter mentioned, and all professors of agri-
culture in chartered colleges,universities, and other educational
institutions, and the chief superintendents of education in
Upper and Lower Canada, shall respectively be members ex
officio of the Board of Agriculture of their locality. § 10.
Four members of the said board to retire annually, each seat
being vacated every alternate year. The name of such
retiring members to be published in the local agricultural
journals. § 11. The county agricultural societies, shall at
their annual meetings in January, nominate four fit and
proper persons to be members of the said boards, and
transmit their names to the bureau, and the four persons
who shall have been nominated by the greatest number
of societies shall be members in the place of those
vacating their seats: casual vacancies to be filled up by
the Governor. § 12. In case of an equality of votes, the
Minister of Agriculture shall decide, and notify the result to
the board. § 13. Members of the board to be allowed their
actual expenses only in attending regular meetings. Each
board may appoint a secretary at a reasonable salary. §
14. The regular meeting of the boards shall be held pur-
suant to adjournment, or be called by the secretary at the
instance of the president or vice-president, or upon the written
request of any three members, and five days' notice given.
In the absence of the president and vice-president, a chair-
man to be appointed pro tem. Five members to be a quorum.
§ 15. It shall be the duty of the board to receive the reports
of agricultural societies, and before granting the certificates
hereinafter mentioned, to see that they have complied with
the law; to take measures, with the approbation of the
mixiister, to procure and set in operation a model, illustrative,
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or experimental farm or farms in their respective localities,
and in connexion with any publie school, college, or univer-
sity, or otherwise, and to manage and conduct the same; to
collect and establish at Toronto and Montreal, an agricultural
museum, and an agricultural and horticultural library; to
take measures to obtain from other countries animais of new
or improved breeds, new varieties of grain, seeds, vegetables
or other agricultural productions; new or improved implements
of husbandry, or new machines which may appear adapted to
facilitate agricultural operations, and to test the quality,
value and usefulness of such animals, grains, seeds, vegetables
or other productions, implements or machines, and generally
to adopt every means in their power to promote improvement in
the agriculture of this province; and said boards shall keep a
record of their transactions, and from tire to time publish in
such inanner and form, so as to secure the widest circulation
among the agricultural societies, and farmers generally, all
such reports, essays, lectures and other useful information as
the said boards'may procure and adjudge suitable for pub-
lication. And if the board shall publish a monthly journal,
or adopt the agricultural journals now published, agricultural
societies receiving any share of the government grant shall
give at least one ionth's notice of the time and place of
holding their exhibitions in such journals. § 16. Said
boards shall transmit to the bureau, a copy of their resolu-
tions and by-laws, or other formai proceedings immediately
after the adoption thereof: and every resolution, by-law or
other proceeding, involving an expenditure exceeding £10,
shall not be passed except with the assent of a majority of
the members. § 17. Boards incorporated with power to
hold land, &c.

BOARD OF ARTS AND MANUFACTURES.

§ 18. Incorporation of "the Board of Arts and Manufac-
tures for Upper Canada." § 19. Incorporation of a similar
board for Lower Canada. § 20. Said corporations to con-
sist of the Minister of Agriculture for the time being,

(ex officio); the professors of and lecturers on the va-
rious branches of physical science in all the chartered
universities and colleges in Upper and Lower Canada; the
chief superintendents in both sections for the time being,

(ex officio); the president for the time being, and one delegate
from each of the Boards of Trade ; the presidents of and
delegates from each of the incorporated Mechanies' Institutes,
or of any incorporated arts associations qualified as herein-
after mentioned, in Upper and Lower Canada, to be chosen
annually as hereinafter provided. § 21. Said corporations
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empowered to hold real or immoveable property for corporate
purposes. § 22. The Board of Trade in each city and town
in Upper Canada, authorised at its first meeting in January,
annually to elect and accredit one of its members to the
Board of Arts, &c., for Upper Canada. § 23. Contains a
similar provision with respect to the Boards of Trade in
Lower Canada. § 24. Each incorporated Mechanics' In-
stitute in both sections, authorised at its first. meeting in
January, annually, to elect and accredit to said Board of
Aits, &c., one delegate for every twenty members on its roll,
being actual working nechanics or manufacturers. Provided
that such Mechanics' Institute shall have. contributed to the
fnds of such board, at least one tenth of the government aid
to such institute for the year previous. § 25. The auditor shall
transmit to the Board of Arts, &c., in March annually, state-
ments of the number'of members on the books, and the revenue
of each institute, exclusive of provincial aid. § 26. The names
of the delegates to be transmitted by the secretary of the
institute, to the secretary of the proper board, with affidavit
by the secretary of such institute, sworn before a justice, of
the names of all the members on the roll, being actual work-
ing mechanics or manufacturers, and having paid subscriptions
of at least 5s. each to its fund for the last year. § 27. It
shall be the duty of the Board of Arts, &c., to take measures
with the approbation of the Minister of Agriculture to collect
and establish at Toronto and Montreal for the instruction of
practical mechanics and artizans, museums of minerals and
other material substances and chemical compositions suscep-
tible of being used in mechanical arts and manufactures,
with models of works of art, and of implements and jnachines
other than implements of husbandry, and free libraries of
reference, containing books, plans and drawings, selected
with a view of imparting useful information in connexion with
mechanical arts and manufactures, to take measures to obtain
from other countries new or improved implements and ma-
chines (not agricultural), to test the quality,value and usefulness
of the same, and generally to adopt every means in their power
to promote improvement in mechanical arts and manufactures.
And the Minister of Agriculture may cause duplicates or co-
pies of patented inventions to be placed in the model room,
museums or libraries of said Board of Arts, &c. Said boards
authorised with the consent of the Minister of Agriculture
to establish in connexion with their museums, model rooms
or libraries, schools of design for women, on the most ap-
proved plan, and furnished and supplied in the most complete
and appropriate manner, that the funds at their disposal
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may admit of ; also to found schools or colleges for mechanics,
and to employ competent persons to lecture : and said boards
shall keep records of their transactions and publish tlie
same. § 28. Said Board of Arts, &c., authorised to make
by-laws, copies of the same to be transmitted to the Bureau
of. Agriculture. § 29. Said Board of Arts, &c., to meet at
Toronto and Montreal, four times a year, viz., on the first
Tuesday in January, April, July and October, provided
the same be not a holiday, in such case the next day
thereafter. Special meetings may be called by the
president, or in his absence the vice-president, whenever
le may deem it necessary, or upon the requisition of any
ten members, in the interval between any two quarterly
meetings, upon seven clear days' notice to be given by the
secretary of the board. § 30. Each board at its quarterly
meeting in January each year, to elect a president, vice-presi-
dent, and a secretary and treasurer for the ensuing year,
appoint a sub-committee of not less than five nor more than
nine of their number for the management of affairs. The
president and vice-president to be ex officio members of such
sub-committee, and a majority to be a quorum.

AGRICULTURAL ASSOCIATIONS.

§ D1. The members of the Boards of Agriculture and of the
Boards of Arts and Manufactures, the presidents and vice-
presidents of all lawfully organised county Agricultural
Societies, and of all Horticultural Societies, and all subscri-
bers of five shillings annually, shall constitute an agricultural
association for that section. § 32. Members of the Board of
Agriculture, and of the Board of Arts and Manufactures,
and the 'president and vice-presidents of county societies and
llorticultural Societies (or any two members appointed
directors instead of its president and yice-president) shall be
the directors of such agricultural associations and may elect a

[For conclusion see page 861.]

ALE-HOUSES.

The power of licensing houses of this description was
formerly vested in justices of the peace, but is now vested
in the municipal authorities, who are by law authorised to
make by-laws regulating the same, and imposing duties, &c.

ALIEINS.

An alien is one, generally speaking, who is born in a
foreign country out of the allegiance of the king.-4 Bl.
Com. 342.



But by 7 Ann, c. 5; 5 G. II. c. 21; and 13 G. III. c.
21, all children born out ot the king's legiance whose

fathers or grandfathers by the father's side were natural-
born subjects, are deemed to be natural-born subjects them-
selves, to all intents and purposes; unless their said ances-
tors were attainted or banished beyond the sea for higlh
treason; or were, at the birth of such children, in the service
of a prince at enmity with Great Britain.

The childrer of aliens born in the king's dominions, are
natural-born subjects, unless the alien parents are acting in
the realm as enemies; for it is fnot celum nec solum which
gives them the rights of Englishmen, but their being born
within the allegiance and under the protection of the king.
-7 Co. 18 A. ; 1 Bl. Comn. 374.

When an alien is indicted for any crime, the jury should
be one half foreigners, if so many are found in the place;
but this privilege does not hold in treason, since aliens are
holden to be not the proper judges of v hat is the breach of
the allegiance due to a British Sovereign.-4 Bl. Com. 352.

An alien residing in this country, may be indicted for
higlh treason, if he aid even his own countrymen in acts of
hostility to this kingdom.-1 Raw. c. 17, § 5; Post. 185.;
Salk. 46 ; 2 Ld. Ray, 282 ; East. P. C. 53.

A conveyance in fee to an alien is not void, but he holds
for the benefit of the crown, and is entitled, as against all
others, until the land is seized into the hands of the Queen
on office found; and if a subject be a trustee for an alien, he
has the legal estate and the Queen is entitled to the profits ;
and a person claiming through an alien mnay have the benefit
of the crown ; and semble, a person elaiming lands under a
sheriff 's deed sold at the suit of an alien, is entitled to recover
in ejectment, notwithstanding stat. 5, G. IL., it being neces-
sary to take the objection of alienage, if available at ail,
before execution.-Cameron's Digest, p. 5.

A person who was born in the United States before. the
revolution, and has continued to reside there since, is an
alien, and cannot maintain an ejectment in this country.-lb.

Various provincial statutes (a), have been from time to
passed in favour of aliens domiciled in this province, but as
these statutes were limited in their operation with respect to
time, it bas been deemed expedient by the legislature to pass
a general law on the subject, under which aliens now coming
into the province, and complying with the requisitions of the

(a) 9 G. IV. c. 21; 1 W. IV., c. 7: 2 W. IV., c. 7 ; 2 V., c. 20; 4 V.,
7; 10, 11 V., c. 112.

192[lftus. *
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act may acquire the rights and privileges of fBritish born
subjects.

The statute referred to is the 12 V. c. 197 (a reserved act
passed the 3rd May, 1849; the royal assent being given
thereto the 6th October, 1849, and proclaimed the 23rd
Novenber, 1849.)

By this statute, the former act 8 V. c. 107, (in the act called
the 9 V. c. 149,) is repealed.

§ 2 enacts, that all aliens who had their settled place of
abode in either of the late provinces of Lower or Upper
Canada, before the tenth day of Fcbruary; in the year of our
Lord, one thousand eight hundred and forty-one, and who
are still resident in this province, shall be, and are hereby
admitted to, and confirmed in aill the privileges of British
birth, and shall be deemed, adjudged, and taken to be, and to
have been natural born subjects of her M;j -sty, to all intents
and purposes whatsoever, as if they and every of them had
been born in this province, and that the children or more
remote descendants of every such person who may be dead,
shall be and are hereby adnitted to the same privileges which
such parents or ancestors, if living, could claim under this
act: provided always, nevertheless, that none of such
persois (except femnales) who have not taken the oath or
affirmation of allegiance before some of her Majesty's
justices of the peace or other person duly authorised by law
to administer the same, shall be entitled to the benefit of this
act unless they sball take such oath or affirmation before such
justice or other person as aforesaid.

§ 3., That all aliens who had their settled place of
abode in this province, on the tenth day, of February, in
the year of our Lord, one thousand eight hundred and
forty-eight, not being of either of the descriptions of
persons before mentioned, who shall have resided or shall
continue to reside therein or in some other part of her
Majesty's dominions, until they shail have been resident
inhabitarits thereof for the space of seven years continually,
without having been during that tinie stated residents in any
foreign country, shal be, and are hereby admitted to all the
privileges of British birth, and shal be deemed, adjudged,
and taken to be and to have been natural-born subjects
of her Mlajesty to all intents and purposes whatsoever,
as if they and every of them had been born in this
province: provided always, nevertheless, that none of
the persons described in this clause (except females), who
have not taken the oathi or affirnation of allegiance before
some of her Majesty's justices of the peace, or other



person duly authorised by law to administer the same, shAl
be entitled to the benefit of this act, unless they shall take
such oath or affirmation before such justice of the peace or
other person as aforesaid.

§ 4. That every alien now residing in, or who shall
hereafter come to reside in, any part of this province,
with intent to settle therein, who, after a continued resi-
dence therein for a period of seven years or upwards, shall
take the oaths or affirmations of residence and.allegiance
(or the oath of affirmation of residence only if a female)
and procure the same to be filed of record as hereinafter
prescribed, so as to entitle him or her to a certificate of
naturalization as hereinafter provided, shall thenceforth enjoy
and may transmit all the rights and capacities which a
natural-born subject of lier Majesty can enjoy or transmit.

§ 5. That every such alien sihall take and subscribe the
folloving oath of residence, or being one of those persons
whvo are allowed by the laws of this province to affirm in
judicial cases, shall mak-e affirmation to the same effect,
that is to say

Oath of Residence.

1, A. B., do swear (or. beinq one of t7epersons aloied by law
to offirrzn à jdicial cases, do affirn) that I have resided seven
years in this province, with intent to settle therein, tvithout
having been during that time a stated resident in any foreiga
country. So help me God."

And every such alien being a male shaTI also take and
subscribe the following oath of allegiance, or being one of those
persons who are allowed by the laws of this province to
affirm in judicial cases, shall make affirmation to the same
effect, that is to say:

Oath of Allegiance.
"1, A. B., do sincerely promise and swear (or, beinq one of

the persons allowed by law to afirm in jucial cases, do afBirm)
that I will be faithful and bear true allegiance to lier Majesty
Queen Victoria, as lawful Sovereign of the United Kingdom of
Great Britain and Ireland, and of the Province of Canada,
dependent on, and belonging to the said United Kingdom,
and 1 will defend lier to the utmost of my power against all
trailorous conspiracies and attempts whatever which shall be
made against lier person, crown and dignity ; and that I will
do my utmost endeavour to disclose and make known to her
Majesty, ber heirs and successors, ail treasens and traitorous
conspiracies and attempts which I shall know to be agairist her
or any of them; and alil this I do swear without any equivoca-
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tion, mental evasion, or secret reservation, and renouncing al
pardons and dispensations from any person or persons whatever
to the contrary. So help me God.

Which oath or oaths, or affirmation or affirmations, shall be
taken aind subscribed by the said alien, and shahl be duly
administered to lim or ber, by or before any justice of the
peace or any person having ex officio the power and authority
of a justice of the peace within the city, town, parish, village
or iownship in which the said alien may reside, which said
justice of the peace or person having such power as afore-
said, shall thereupon grant unto the said alien a certificate of
residence, se.tting forth that such alien has taken and sub-
scribed the said oath or oaths, or affirmation or affirmations,
and (if the fact is so) that such justice or person having such
power as aforesaid, has every reason to believe that such
alien had been so resident within the province for a period
of seven years or upwards ; that he or she is a person of
good character, and that there exists to the knowledge of
such justice or person having such power as aforesaid, no
reason why the said alien should not be granted all the
rights and capacities of a natural-born British subject.

§ 6. That it shall be lawful for the said alien to present
the certificate of residence from the said justice of the
peace, or other person as aforesaid, to the court of quarter
sessions of the peace, or the recorder's court of the district,
county or city within the jurisdiction of which he shall
reside in Upper Canada, or to the circuit court in and for
the circuit within which be shall reside in Lower Canada, in
open court, on the first day of some general sitting thereof,
and it slkall thereupon be the duty of such court to cause the
same to be openly read in such court; and thereupon, if in
the interval the facts mentioned in the said certificate of
residence shall not be controverted, or any other valid
objection made to the naturalization of sucl alien, it shall
and may be lawful for such court, on the last day of such
general sitting, to direct that such certificate of residence
shall be filed <f recor î'in the said court, and thereupon such
alien shall be thereby admitted and confirmed in all the
rights and privileges of British birth, to all intents, construc-
tions and purposes whatsoever, as if he or she had been born
within this province.

§ 7. That every such person shall be thenceforth entitled
to receive a certificate of naturalization under the seal of
such court and the signature of the clerk thereof, that he
or she hath complied with the several requirements of this



act; 'which certificate of naturalization may be in the fol-
lowing form, or to the like effect, that is to say:

CANADA
Circuit,

or

District of
or

County of
or

City of
To wit

In the Court of
Whereas A. B., of, &c. (descr7ibing him or her as formerly of

such a place in this province, and adding his or her addition)
hath complied with the several requirements of a certain act
of the parliament of this province passed in the year
of the. reign of her Majesty Queen Victoria, intituled, " An
Act," (insert the title of this act) and the certificate thereof had
been this day read in open court, and thereupon, by order of
the said court, duly filed of record in the sarne, pursuant to the
directions of the said act ; these are therefore to certify to ail
whom it nay concern, that under and by virtue of the said act,
the said A. B., hath obtained all the rights and capacities of a
natural born British subject within this province, to have. hold,
possess and enjoy the same within the limits thereof, upon.
fron, and after the day of (the day of
filing the certi/icate of residence) in the year of our Lord, one
thousand eight hundred and this certificate, therefore,
is hereby granted to the said A. B., according to the form of the
statute in such cases made and provided.

Given under my hand and the seal of the said court, this
day of in the year of our 'Lord, one

thousand eight hundred and

Signature, C. D.
Clerk of the Peace,

(or, Clerk of the Recorder's Court, or Clerk of the Circuit
Court, as the case may be.)

§ 8. that a copy of the said certificate of nuaturalization
may, at the option of the party, be entered and registered
in the registry office of any county or division of a county
within ;this province, and a certified copy of such registry
shall be sufficient evidence of such naturalization in all
courts and places whatsoever.

§ 9. 'Provided always, and be it enacted, that it shall be
lawful for any alien entitled to be naturalized under the
provisions of the second or of the third section of this act, to
take the oaths or affirmations of residence and of allegiance,
and to obtain certificates as aforesaid in the same manner as

23laïtus. 1O
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aliens entitled to be naturalized under the provisions of the
fourth section of this act only, with the same effect to all
intents and purposes.

§ 10. That a.ny woman married, or who shall be married
to a natural born British subject, or person naturalized
under the authority of this, or any other, or former act
either of this province or either of the late provinces of
Lower or Upper Canada, shall be deemed and taken to be
herself naturalized, and to have all the rights and privileges
of a ratural born British subject.

§ 11. That the said justice cf the peace, or other per-
son as aforesaid, for administering the oath or oaths or
affirmation or affirmations above mntioned, shall be en-
title: to recover an 1 reccivc froma the person to whom
the same may be administered, the sum of one shilling
and three pence, and no more; and that the clerk of the
peace or clerk of the recorder's court, or clerk cf the circuit
court shall, for reading and filing the certificate of residence,
and preparing anid issuing the certificato of naturalizationi
under seal of the court, be entitled to recover and receive.
from sucli person, the sum of one shilling and three pence,
and no more ; and that the registrar of the county, shall, for
recordinc the said last mentioned certificate, be entitled to
recover and receive from such person, the sum of one shilling
and three pence, and a further sum of one shilling and three
pence for every search and certified copy of the sanie, and
no more.

§ 12. That from. and after the passing of this act,
every alicn shal have the same capacity to take, hold,
possess, enjoy, claim, recover, convey, devise, impart
and transmit real estate in all parts of this province, as
natural, born subjects of her Majesty, in the same parts
thereof respectively; provided always, thatnothing herein
contained shall alter, impair, or affect, or be construed to
alter, impair, or affect in any manner or way whatsoever,
any right or title lega.lly vested in or acquired by any person
or persons vhomsoever previous to, or at the time of the
passing of this act.

§ 13. Provided always, and it is hereby declared, that the
privileges of naturalization imparted by his act to the

several classes of persons herein mentioned, are imparted to
such persons respectively, on the respective terms and con-
ditions herein stated and set forth, and to be by such persons
exercised anid enjoyed withir the limits of this province,

ccording to the true intent and meaning of an act passed in
the parliament of the United Kingdom of Great Britain and
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Ireland, in the tenth and eleventh years of her Majesty's
reign, and intituled, An Act of Naturalization of Aliens.

§ 14. That nothing in this act contained shall be
taken to repeal or in any manner affect or interfere
with a certain act of the legislature of Upper Canada,
passed in the fifty-fourth year of the reign of his late Majesty
King George the Third, intituled An Act to declare certain
persons therein described Aliens, and to vest their estates in
his Llfajesty, or any procedings had under the said act.

§ 15. That any person who shall wilfully swear falsely
or make any false affirmation under the authority of
this act, before any justice of the peace, or before any
person having er officio the power and authority of a jus-
tice of the peace, as aforesaid, shall be deemèd guilty
of wilful and corrupt perjury, and every such person shali,
on conviction thereof, in addition to any other punishmùent
authorised by law, forfeit all the privileges and advantages
which he or she would otherwise by making such oath or
affirmation have been entitled to und'er. this aci, but the
rights of others in respect to estates derived froM, or held
under him or lier, shall not thereby be prejudiced, exceptimàg
always such others as shall have been cognizant of the
perjury at the time the title by which they claim to hold
under him or her was create&.

ALLEGIANCE.

Allegiance is the tie which binds the subject to the king,
in return for the protection which the king affords the sub-
ject.-1 BI. Com. 396. And there is an implied, original
and virtual allegiance owing from évery subject to his sove-
reign, although the subject never swore any oath or allegiance
in due form-2 Inst. 121; i Pl. Com. 368-which, upon
the death of the king in actual possession- of the crown, is
due to his heir and successor before bis coronation-3 Inst.
7; 1 Hale, 61, 102 ; 1 ffaw., c. 17, § 19.

Allegiance is of two sorts, the one natural, and the other
local; the former being perpetual, the latter only temporary.

Natural allegiance is such as is due from all men born
within the king's dominions immediately upon their birth;
and this cannot be forfeited, cancelled or altered by any
change of time, place or circumutance, nilo by' any thiig but
the united concurrence of the legislature.-1 Bl. Corn. 359;
2 P. Wm. 124 ; 1 Hale, 68, 96; Post. 7.

Local allegiance is such as is due from an alien or stranger
born, for so long a time as he contilues within thë kieng'
dominions aha protectiD; and this ceaes the ifis i
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stranger transfers himself from this kingdom to another.-1

Bi. Com. 370.

Oath of Allegiance.

i, A.B., do sincerely promise and swear, that I will be faith-
ful and bear true allegiance to her Majesty Queen Victoria, as
lawful Sovereign of the United Kingdom of Great Britain and
Ireland, and of this province dependant on and belonging to
the said. kingdom, and that I will defend her to the utmost of
my power against all traitorous conspiracies or attempts what-
ever which shall be made against her person, crown and
dignity ; and I will do my utmost endeavour to disclose and
make known to her Majesty, her heirs or successors, al[ treasons
or traitorous conspiracies and attempts which I shall know to
be against ber, or any of them; and all this I do swear, without
any equivocation, mental evasion, or secret reservation, and
renouncing all pardons and dispensations from any person or
power whatsoever to the contrary-So help me God.

By 13 & 14 V. c. 18, § 3, it is enacted that the above
form of oath and no other shall be that of the oath of alle-
giance to be administered to and taken by all persons in this
province who, either of their own accord or in compliance
with any lawful requirements made on them to take the oath
of allegiance to her Majesty, or in obedience to any statute,
shall be willing or desirous to take the same; and the power
to tender or adtminister such oath is hereby declared to be
vested in all magistrates and other officers now lawful autho-
rised, or hereafter to be lawfully authorised, either by virtue
of their office or by special commission from the crown for
that purpose, to administer the oath of allegiance in this
province or any part thereof.

AMENDMENT.

* By 1 Wm. IV. c. 2, it is enacted, that any judge of any
court of oyer and terminer and general gaol delivery, (if
such court or judge shall think fit), may cause the record on
which any trial may be pending before any such court, in
any indictment or information for any misdemeanor, when
any variance shall appear between any matter in vriting or
in print produced in evidence and the recital or setting forth
thereof upon the trial is pending, to be forthwith amended
in such particular by some officer of the court.

See aIso title "Indictment."

AMNESTY.

By 12 V. c. 18, a free pardon is granted to all persons
in regard to the rebellion in 1837 and 1838; and by § 2, al
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lands and tenements, goods and chattels, forfeited to the
crown, are restored to the offender, excepting those actually
seized and sold under lawful authority, in consequence of
any such forfeiture or attainder, by any public officer or
minister of justice; and by the same clause, corruption of
blood, and forfeiture wrought by such attainder, are taken
away.

ANATOMY.

By 7 V. c. 5, entitled " An Act to regulate and facilitate
the Study of Anatomy," § 1. Enacts that the bodies of per-
sons found dead publicly exposed, or who immediately before
their death shall have been supported in and by any public
institution receiving aid from the provincial government shall
be delivered up as hereinafter mentioned, unless the person
so dying shall otherwise direct: or unless such bodies be
claimed by bond fide friends or relations for interment.
§ 2. Persons qualified to receive such unclaimed bodies shall
be public teachers of anatomy or surgery, or private medical
practitioners having three or more pupils. But any public
medical school in the locality to have a preferable claim.
§ 3. The Governor authorised to appoint inspectors of anatomy
in certain places. § 4. Their duties. § 25. The coroner
presiding at the inquest on any body found publicly exposed
and unclaimed shall notify the local inspector of anatomy if
there be one, otherwise cause the body to be interred as
heretofore. § 6. Superintendents of public institutions shall
notify in like manner such inspector of anatomy. § 7. A
register to be kept by such superintendents of the bodies so
delivered up. § 8. Emoluments of the inspectors fixed.
§ 9. Medical practitioners availing themselves of this act to
give security for the decent interment of the remains.

By 20 V. c. 28, § 30, bodies of convicts in the penitentiary
and unclaimed may be delivered up to the inspector of
anatomy.

APPEAL.

Formerly, an appeal a-gainst a conviction lay in cases
only where it was expressly given by statute; but the law
in this respect has been altered, and now appeal lies in all
cases, under the 13 & 14 V. c. 54, which enacts as follows, viz:

That from and after the passing of this act, any person, com-
plaint or respondent who shall think himself aggrieved by any
conviction or decision before any one or more justices of the

peace, mayor or police magistrate, in any matter cognizable by
them, not being a crime, may appeal at the next court of general
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quarter sessions of the peace which shall be holden not less
than twelve days after the day of such conviction or decision,
for the county wherein the cause or complaint shall have
arisen: Provided such person shall give to the other party, or
leave with the convicting magistrate for him, a notice in writing
of such appeal, and of the cause and the matter thereof, within

four days after such conviction or decision, and eight days
before such sessions, and shal also either remain in custody
until such sessions, or enter into a recognizance with two
sufficient sureties before a justice of the peace, conditioned to
appear at the said sessions anid try such appeal, and to abide
the judgment of the court thereupon, and to pay such costs as
shall be by the court awarded; and upon such notice being
given and recognizance entered into, the justice before whom
the same shall be entered into shall liberate such person if in
custody, and the court at such sessions shall hear and deterinine
the matter of such appeal, and make such order therein, with
or without costs to either party, as to the court shall seern meet;
and in case of the dismissal of the appeal, or the affirmance of
the conviction, shall order and adjudge the offender to bc
punished according to the conviction, and to pay such costs as
shall be awarded, and shall, if necessary, issue process for en-
forcing the judgment. § 2. The court of quarter sessions, at
the request of either appellant or respondent, shall impannel a
jury to try the matter on '<hich such decision may have been
made, and administer to such jury the following oath:

"You do solemnly swear that you will well and truly try the
inatter of the complaint of C. D. against E.F., and a true verdict
give, according to the evidence-So help you God."

And the court, on the finding of such jury, shall thereupon
give such judgment as the circumstances of the case nay re-
quire ; not, however, to exceed the amount of penalty or period
of imprisonment that might be imposed or awarded under
any law giving cognizance to the said justices, mayor or
police magistrate. § 3. Any appellant may abandon the
appeal by giving the opposite party notice of such intention
in writing six days before the sessions; and thereupon
such convicting justice may tax the respondent's additional
costs (if any), which shall be added to the original costs, and
proceed on the original conviction or decision in the same
manner as if no appeal had been had thereon.

1By 16 V., c. 178, § 26, reciting that doubts might exist
whether under the above statute (13, 14 V., e, 54) appeals
would lie from convictions under by-laws of municipalities,
it is enacted, that in all cases of complaints against any
person for committing any offence against any by-law of any
municipal corporation in Upper Canada, all decisions, con-
victions and orders made by any justice of the peace, or any
person by law authorisetd to act in that capacity, shall be
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subject to au appeal in the imanner, and subject to the pro-
visions prescribed in the above recited act.

It is also enacted that the several forms in the schedule
to this act contained, or forms to the like effect, shall be
deemed good, valid and sufficient in law.

On an appeal to the quarter sessions, under the 4 Wm. IV.,
c. 4, evidence may be received which was not offered to the
convicting justices.-Camerons .D. p. 71.

Sec title " Summ'ary Conviction," for the forms of
notices.

Appeal in Criminal (ases.

By 20 V. c. 61, § 1, any person convicted before any
court of Oyer and Terminer and General Gaol Delivery, or
Quarter Sessions, of any treason, felony or misdemeanor,
nay apply for a new trial to either of the superior courts of

comîmon law, where such conviction has taken place before a
judge of either of such courts, or to such court of quarter
sessions, when the conviction has taken place at such sessions,
upon any point of law or question of fact, as in the case of
any civil action. § 2. If such appeal be made to tho
quarter sessions, and a new trial refused, the party con-
victed may then appeal to one of the superior courts upon a
case to be prepared by such party, and signed by the recorder
or chairman: and such case shall be transmitted by the court
to one of the said superior courts on or before the first
day of the term next after; and such superior court shall
have full power to hear and finally determine such, appeal,
and afirm such conviction, or order a new trial, or make
such order as justice may require. § 2. In'case of conviction
at any court of oyer and terminer or gaol delivery such ap-
plication for a new trial must be made to such superior court
in or before the last day of the first week of the term, next
succeeding such court of oyer, &c., and upon such applica-
tion, the court shall make such order either for affirming the
conviction or granting a new trial, or otherwise, as the justice
of the case may require. § 4. If the superior court shall
affirm such conviction, the party convicted may appeal to the
court of error and appeal, but not unless allowed by such
superior court, or two of the judges thereof in term or vaca-
tion, within .ix calendar months after sucli conviction
affirmed, unless otherwise ordered by such court of error
and appeal. § 5. No sentence of death in any case of capital
felony, shall be passed to take effect until the expiration Of
the term next succeeding the sitting of the court, at which
such sentence of death shall be passed. § 6. The judges of
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the superior courts and of the said court of error and appeal
authorised to make rules to carry out the provisions of this
act. § 7. This act not to affect the 14, 15, V., c. 13, except
in so far as the same may be inconsistent.

APPRENTICES.

An apprentice is one under age, 'who is bound by inden
ture to serve his master or mistress for a term of years
during his minority.

The 5 Eliz. c. 4, commonly called the Statute of Appren-
ticeship, provides and enacts, that all indentures for a less
term than seven years shall be void. But now by statute
14 & 15 V. c. 11, a shorter term is legal.

It bas been held not an indictable offence to entice away
an apprentice from his mastsr, on the ground that it is not
an act of a public nature, but a mere private injury, and
therefore the proper subject of an action.-Rex v. Daniel,
6 Mod. 182; Rex v. Collingwood, 1 Salk. 380.

At common .law, an apprentice stealing his , master's
goods is guilty of felony, if they were simply under his
charge: but not so, if entrusted to him to keep for bis
master, this being a breach of trust only.-1 E. P. C. 505.
This however was made felony by stat. 21 H. VIII. c. 7, in
apprentices [not under eighteen years of age] embezzling to
the value of forty shillings (a). It is a misdemeanor to solicit
him to steal his master's goods, though no act be done by
him as to the stealing.-Rex v. iiggins, 2 East. 5; Rex v.
Collingwood, contra.

It is an indictable offence to refuse or neglect to supply
necessaries to a child, a servant, or apprentice, whom a
person is bound by duty or contract to provide for.-R. v.
Friend, Russ. e, Ry. 20.

The apprenticeship may be determined by the death of
the master, or the apprentice coming of age.-Ex parte
Davies, 5 Term Rep. 715; Chitty App. L. 79.

Dfferences between the Master and Apprentice.

The master is allowed by law, with moderation, to
chastise his apprentice.-Dalt. c. 68.

But if the master and his apprentice cannot agree, they
may proceed upon any one of the following statutes, ap-
plicable to the facts and circumstances of the case:

By 5 Eliz. c. 4, § 35, if any master shall misuse or evil
entreat his apprentice, or the apprentice shall have any just

(a) See also post title " Embezzlement.'
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cause to complain, or the apprentice do not his duty to his
master, then the master or apprentice being grieved and
having cause to complain, shall repair unto one justice of
the peace within the county, or to the mayor or other head
ofi cer of the city, town corporate, market town, or other
place where the said master dwelleth, who shall by his
wisdo m and discretion take such order and direction
between the master and his apprentice as the equity of the
case shall require.

And if for want of good conformity in the master, the
justice of peace or the mayor or head officer cannot com-
pound and agree the matter between him and his apprentice,
then the justice, or the mayor or other head officer shall
take bond of the master to appear at the next sessions then
to be holden in the county, or within the city, town corpo-
rate or market town, to be before the justices of the said
county, or the mayor or head officer of the town corporate
or market town, if the master dwell within any such.

And upon his, appearance and hearing of the matter
before the justice, or the mayor or other head officer, if it
be thought meet unto them to discharge the apprentice of
his apprenticehood, then the justices, or four of them at
least, whereof one to be of the quorum, or the mayor or head
officer, with the consent of three other of his brethren, or
men of best reputation within the city, town corporate or
market town, shall have power by authority hereof, in
writing under their hands and seals, to pronounce and
declare that they had discharged the apprentice of his
apprenticehood and the cause thereof; and the writing so
being made and enrolled by the clerk of the peace or town
clerk amongst the records that he keepeth, shall be a suffi-
cient discharge for the said apprentice against his master,
his executors and administrators, the indenture of apprentice-
hood or any law or custom to the contrary notwithstanding.

And if the default shall be found to be in the apprentice,
then the justices, or the mayor or other head officer, with the
assistance aforesaid, shall cause such due correction and
punishment to be ministered unto him, as by their wisdom
and discretion shall be thought meet.

(a) By 20 G. IL. c. 19, § 3, it shall and may be lawful to
and for any two or more justices of the peace of the county,
riding, city, liberty, town corporate or place where such
master or mistress shall inhabit, upon any complaint or

(a) It is questionable whether this and the following statutes, 6, G. 3, c.
25, have not been virtually repealed or superseded by provincial statute
14, & 16 V. o. 11.
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application by any apprentice, upon -whose binding out no
larger a sum than five pounds of lawful British money was
paid, touching or concerning any misusage, refusal or neces-
sary provision, cruelty or other ill-treatment of or towards
such apprentice, by his or her master or mistress, to sum-
mon such master or mistress to appear before such justices
at a reasonable time, to be named in such summons; and
such justices shall and may examine into the matters of such
complaint, and upon proof thereof made upon oath to their
satisfaction, (whether the master or mistress be present or
not, if service of the summons be also upon oath proved,)
the said justice may discharge sucli. apprentice by warrant
or certificate under their hands and seals, for which warrant
or certificate no fee shall be paid.

And by § 4, it shall be lawful to and for such justices,
upon application or complaint made upon oath by any master
or mistress, against any such apprentice, touching or con-
cerning any misdemeanor, miscarriage or ill-behaviour in
such his or her service, (which oath suc justices are hereby
empowered to administer,) to hear, examine and determine
the same, and to punish the offender by commitment to the
house of correction, there to remain and be corrected and
held to hard labour for a reasonable time, not exceeding one
calendar month, or otherwise by discharging such apprentice
in manner and form before mentioned.

By § 5, provided, that if any person or persons shall think
himself, herself or themselves aggrieved by such determina-
tion, order or warrant, of such justice or justices as afore-
said, (save and except any order or commitment,) he, she
or they may appeal to the next general quarter sessions of
the peace to be held for the county, riding, liberty, city,
town corporate, or place where such determination or order
shall be made, which said next general quarter sessions is
hereby empowered to hear and finally determine the same,
and to give and award such costs to any of the respective
persons, appellant or respondent, as the said sessions shall
judge reasonable, not exceeding forty shillings; the same
to be levied by distress and sale.

By § 6 and 7 it is also provided, that no certiorari or other
process shall issue or be issuable to remove any proceedings
whatsoever had in pursuance of this act into any of her
Majesty's courts of record at Westminster.

By 6 G. III. c. 25, if any apprentice (except such whose
master shall have received with sudh apprentice the sum of
ten pounds) shall absent himself from his master's service
before the term of his apprenticeship shall be expired, every
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such apprentice shall, at any time or times thereafter, when-
ever he shall be found, be compelled to serve bis said master
for as long a time as he shall have so absented himself from
such service, unless he shall make satisfaction for the loss
he shall have sustained by his absence from his service, and
so from time to time, as often as any such apprentice shall,
without leave from his master, absent himself from his ser-
vice before the term of his contract shall be fulfilled;- and
in case any suchi apprentice shall refuse to serve as hereby
required, or to make such satisfaction to his master, such
master may complain upon oath to any justice of the peace
of the county or place where he shall reside, which oath
such justice is hereby empowered to administer, and to issue
a warrant under his hand and seal for apprehending any
such apprentice, and such justice, upon hearing the com-
plaint, may determine what satisfaction shall be made to
such master by such apprentice, and in case such appren-
tice shall not give security to make such satisfaction,
according to such determination, it shall and may be lawful
for such justice to commit every such apprentice to the
house of correction for any term not exceeding three months.

By § 3, such application must be made within seven years
after the end of the term of the apprenticeship.

And by § 5, any party aggrieved may appeal to the next
general quarter sessions, giving six days' notice to the jus-
tice, and entering into ài recognizance within three days
after such notice, with sufficient surety to try such appeal
and abide the order of and pay such costs as should be
awarded by the sessions.

Upon these acts Mr. Chitty, in his treatise on the law
relative to apprenticbs, observes, that a more extensive
power is given to the sessions than to justices in the first
instance; that under the statute 5 Eliz. c. 4, one justice is
only constituted a mediator, and has no power to proceed
unless the master agree to be bound by lis determination,
and if he do not, the only course is to resort to the sessions;
but if the master agree, though the apprentice do not, the
magistrate may, by order under his hand and seal, direct
him to be discharged, for no option is given by the statute to
the apprentice, but only to the master.

The power given over indentures of apprenticeship to two
magistrates, by the 20 G. IL., c. 19, is confined to appren-
tices where the premium does not exceed five pounds.

Besides the power of discharging, the sessions have, by the
35 § of 5 Eliz. c. 4, power to cause such due correction and
punishment to be ministered unto the apprentice as they may

appttttres.
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think fit, and by virtue of this clause they may commit the
apprentice; and Dr. Burn observes, that this being left inde-
finite, it seems most apposite that the justices commit the
apprentice to the house of correction for a time, to be lept to
hard labour, or otherwise corrected, as the nature of the offence
may require ; but that this clause in the act does not restrain
but enlarges the power of magistrates over apprentices
beyond the power given them over masters, whom the
justices cannot punish, and the magistrates may inflict
corporal punishment, or discharge an apprentice at their
discretion.

Proceedings at Sessions under 5 Elizabeth.

An order of discharge may be made upon the application
of either party; for an apprentice may be discharged from a
bad master, and a bad apprentice from his master.-1 Saund.
315, 16, 313, n. 2.

-But the sessions -cannot discharge without setting forth
some canse in their order.-1 Bott. 577; 2 Str. 1013 ; lb.
704; Bott. 576.

The usual causes for which the apprentice complains
against the master are cruelty and misusing his contract,
either by neglecting to instruct him, or the like.

And when the master applies to get rid of his apprentice
it is generally upon the ground of incorrigible behaviour.

There is no power to discharge for sickness, as, "lwhere
the apprentice was lame and in the surgeon's opinion incu-
rably inflicted," for the master takes him for better or worse,
and is to provide for him i sickness and in health.-1 Str.
89; Bott. 574.

The order must be under the hands and seals of four

justices, and enrolled as the act directs, or the superior
courts will set it aside.-1 Saund. 316, n. 5; 2 Salk. 470;
1 Bott. 572; 1 Str. 99..

The power of discharge is confined, in counties, to four
justices at the least, and must be made at a general sessions,
and not at a private sessions, or the order may be set aside.
-1 Shin. 89; 1 Bott. 572.

It has been decided and settled, that the justices have
power to order restitution of the premium received with the
apprentice, or such part of it as they may think fit, as an
incident to their authority to discharge.-1 Saund. 313,
n. 3, cites 1 Salk. 67, 68; 2 Salk. 481, S. C.; Skin.
108; 1 Bott. 571, 576, ace.; 1 Stra. 79, contra, and see
the proceedings in 2 Bernard K. B., 244, 296, and Chitty
on App. Laws, 107.
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If against the Master.

Although the 5 Eliz. requires the discharge to be made on
the master's appearance, the court held that the act must
have a reasonable construction, and the sessions might
procced in, the master's absence, otherwise, if he ran away,
the apprentice could not be discharged.-2 Salk. 491; 1
Bott. 572.

Proceedings under Provincial Statute.

By 14 & 15 V. c. 11, entitled An Act to amend the law
relating to Apprentices and Minors.

Whereas there is no statute in force in that part of this
province called Upper Canada, to provide for binding ap-
prentices for a less term than seven years; and whereas it
would promote the general interest of society if shorter terms
of apprenticeship were made legal, and the law relating to

apprentices more clearly defined: be it therefore enacted,
&c., that from and after the passing of this act, it shall be
lawful for any parent to, guardian, or other person having the
care or charge of any minor, not under the age of fourteen
years, with the consent of such minor, to put and bind the
same as an apprentice by written indenture, to any master
mechanic, farmer, or other person carrying on any trade or
calling for any term not to extend beyond the minority of
such apprentice.

§ 2 That in any city or incorporated town, it shahl be
lawful for the mayor, recorder, or police magistrate, and in
any county or union of counties, for the chairman of and at
any court of general quarter sessions of the peace, to put
and bind as aforesaid, to any master mechanic, farmer or
other person as aforesaid, with the consent of such person,
and with the consent of the minor, any minor who may be
an orphan, or who may be deserted by his or her parents or
guardian, or whose parents or guardian may for the time be
committed to any common gaol or house of correction, or
any minor who may be dependent upon any public charity
or support: and such apprentice, and the master of such
apprentice shall severally be held in the same manner as if
such apprentice had been bound by his or her parent.

§ 3. That if any master of any such apprentice shall die,
such apprentice shall by act of law, be transferred to the
party, if any such there be, who shall continue the establish-
ment of the deceased master, and such party shall hold such
apprentice upon the same terins as his master if alive would
have done, and any master may legally transfer his appren-
tice to any person competent to receive or take any appren-
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tice ; provided always, that no master shah transfer bis
apprentice except to another carrying on the same kind of
business as himself.

4. That every master shall provide suitable board, lodg-
ing and clothing, or such equivalent therefor as may be
mentioned iin the indenture, to bis apprentice during the
term of his apprenticeship, and shall also properly teach and
instruct, or cause him to be taught and instructed in the art
and, mystery of bis trade or calling.

5. That every apprentice shal, during the term of bis
apprenticeship, faithfully serve bis master, sball obey all
lawful and reasonable commands, and shall not absent him-
self from his service, day or night, without his consent.

§ 6. That any justice of the peace, mayor, or police ma-
gistrate, shall have power, on complaint made before him on
oath, by any apprentice against his master for any refusal of
necessary provisions, misusage, cruelty or ill-treatment, after
having duly summoned such master to appear before him to
answer to the complaint, to hear and determine such com-
plaint, and on conviction to levy such fine on the offender
not exceeding the sum ot five pounds currency, as to such
justice, mayor, or police magistrate may seem meet, and to
issue distress to collect such fine and the necessary costs, and
in default of satisfaction of such distress, to imprison the
offender in any common gaol for a term not exceeding one
month. And any of the said justices, Mayor, or police ma-
gistrate shall have power also, on complaint of any master
against bis apprentice for refusai to obey bis commands, for
waste or damage to property, or fo r any other improper
conduct, to cause such apprentice to come before him, and
te hear and determine such complaint, and on conviction, to
order such apprentice to be imprisoned in any common gaol or
bouse of correction for any time not exceeding one monti.

§ 7. That if any apprentice shal absent himaself from his
master's service or employment before the time of his ap-
prenticeship shal be expired, he shall at any time thereafter,
wherever he shall be found in this province, be liable and

may be compelled to serve bis master for so long a time as
he shall have so absented himself from his service, unless he
shall make satisfaction to his master for the loss ho shall
have sustained by his absence from bis service. And in
case such apprentice shall refuse to serve as hereby required,
or to make such satisfaction to his master as aforesaid, or in
case any such apprentice refase to obey the lawful com-
mands of his master, or in any other way or manner refuse
to perform his duty to his master, or neglect to perform the
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same, such master, or bis overseer or agent, may complain
on oath to any justice of the peace, mayor, or police magis-
trate, either in the county, city or town where such master
resides, or in any county, city or towýn where such abscond-
ing apprentice may be found; and any such justice, mayor,
or police magistrate may, by warrant under his hand and
seal, cause such apprentice to be apprehended and brought
before him, or some other justice of the peace, and upon
hearing the complaint, may determine what satisfaction
shall be made by such apprentice to his master; andi in
case such apprentice shall not give or make such satisfaction
immediately, or if the satisfaction be of such a nature as not
to allow of immediate performance, give sufficient surety to
mcake such satisfaction, then in either case it shall be lawful
for such justice, mayor, or police magistrate to commit such
apprentice to the .common gaol, or house of correction of
such county, city or town, for any time not exceeding three
nonth: provided always, that sucb imprisonment shall not
release such apprentice from his obligation to make up his
lost time to bis master as aforesaid : and provided also,
that where such apprentice shall not have left that part of
this province called Upper Canada, or having left it, shal
returu thereto, such master shall not proceed under this act
against such apprentice, except within three years next after
the expiration of the terin for which such apprentice shall
have contracted to serve, or next after such his return, as
the case may be.

§'8. That any person who shall kno-ingly harbour or em-
ploy any absconding apprentice, shall be iable te pay te tbe
master of such apprentice the full value of such apprentice's
labour, whichvalue shall be deemed and taken to be the value
which such master would have received from the labeur and
service of such apprentice if he had continued faithfully in
his service, which may be recovered in any court having
jurisdiction where such apprentice may be e-mployed, or
where bis master may reside.

§ 9. That if any apprentice shall become insane, or be
convicted of any crime of the degree of felony, or be sen-
tenced to the provincial penitentiary, or abscond, his master
may avoid the indenture of apprenticeship, from the time he
shall give notice in writing of his intention to do so te the
other parties to the indenture, either by serving them with
such notice or copy thereof, or by inserting the same in
some newspaper of the county or city where snch master's
establishment is situated, or in the Canada Gazette : Pro-
vided always, such master make such election within one



month after the happening of the event upon which such
right of election arises, but not otherwise.

§ 10. That the provisions of a certain act of the parlia-
ment of this province, passed in the session thereof held in
the thirteenth and fourteenth years of the reign of our sove-
reign lady Queen Victoria, intituled, An Act to extend the
right of appeal in certain cases in Upper Canada, shall be
held to extend and apply to ail cases arising under this act,
or having any reference thereto.

11 That nothing in this act shall be construed to de-
prive the court of quarter sessions of primary jurisdiction
over offences committed against this act, but that whenever
the said court of quarter sessions shall be called upon to
adjudicate in any matter or case arising under this act, in
addition to the powers now possessed by such court, it shall
have power and discretion in cases where it shall appear
necessary for the full and perfect administration of justice,
to annul any apprenticeship, and compel the parties to the
indenture of apprenticeship to deliver the same up to be can-
celled, and make such further order as the circumstances
may require.

§ 12. That all fines imposed and collected under this act
shall be paid to the chamberlain of the city, or to the trea-
surer of the county or town respectively, where the offence
was committed.

13. That the word "master," when it occurs in this
act, shall include any person or number of persons, male or
female, carrying on business singly or in co-partnership ;
and words importing the singular number or masculine gen-
der, shall include several persons, and males as well as
females, unless there be something in the subject inconsis-
tent with such interpretation.

§ 14. That any minor over the age of sixteen years hav-
ing no parent or legal guardian, or who shall not reside with
his parent or guardian, who shall, after the passing of this
act, enter into any engagement written or verbal to perform
any service or work, shall be subject to the same legal pro-
visions, and have the same benefit as if such minor had been
of legal age at the time of making such agreement.

§15. That this act shall extend only to Upper Canada.
The forms found under the title "Summary Conviction"

may be used in proceedings under this act.

Common form of Indenture of Apprenticehip.

This Indenture witnesseth, that A. B. of the age of
years, the son of B. C. of the township of in the county
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of , yeoman, by and with the consent of his said father,
doth put himself apprentice to C. D. of the city of Toronto,
shoemaker, to learn his art, and with him, after the manner of
an apprentice, to serve, from the day of the date of these pre-
sents, unto the fuit end and term of years from thence next
folilowing, to be fully complete and ended; during which term
the apprentice his master faithfully shall serve, his secrets
keep, his lawful commands every where gladly do: he shall do
no damage to his said master, nor see it to be done of others, but
to his power shall let or forthwith give warning to his said
master of the same: he shall not waste the goods of his said
master, nor lend them unlawfully to any: he shall not commit
fornication nor contract matrimony within the said term: he
shall not play at cards, dice tables, or any other unlawful
gaines, whereby his said master may have any loss with his
own goods or others, during the said term, without license of
his said master': he shall neither buy nor sell: he shal not
haunt taverns or play houses, nor absent hinself from his said
master's service day or night, unlawfully, but in all things as a
faithful apprentice he shall behave himself towards his said
master and alil his, during the said term. And the said D. C.
in consideration of the faithful services of the said apprentice,
and of the sum of £ of lawful and current money of the pro-
vince of Canada, to hirm in hand paid by the said B. C. at or
immediately before the execution hereof, the receipt whereof
is bereby acknowledged, his said apprentice in the art of a
shoemaker which he useth, by the best means that he can,
shall teach and instruct, or cause to be taught or instructed,
finding and providing unto the said apprentice sufficient meat,
drink, lodging and all other necessaries, during the said term,
and moreover, (here add any special contract for wages, in case
any are to be paid to the apprentice), and for the true. perform-
ance of all and every the said covenants and agreements, each
of the said parties bindeth him'self unto the other, and others of
them firmly by these presents. In witness whereof, the parties
above named to these indentures interchangeably have put their
bands and seals, at the city of Toronto aforesaid, the day
of in the year of our Lord 18

Signed, sealed, and delivered A. B. [L. S.]
in the presence of B. C. [L. S.]

E. K. Schoolmaster. C. D. [L. S.

SUmmons of the Master for misusing his Apprentice, on 5
Eliz. c. 4, (Burn.)

PROvINCE OF CANADA:

County oft: ' To the Constable of the Township of .to wit: -.
Whereas complaint and infomation hath been made unto

me , one of her Majesty's justices of the peace in and
for the said county, by A. B., apprentice to C. D., of , in
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the said township, shoemaker, that the said C. D. hath misused
and evil entreated him the said A. B., (by cruelpunishment, and
beating him thse said A. B. without just cause, and by not allowing
'anto hinm sucient mcat, drink apparcl, or as the case may be).
These are, therefore, in her Majesty's name, to command you
to summon the said C. D. to appear before me, at the house
of , in the said township, on the day of at the
hour of in the afternoon of the same day, to answer unto the
said complaint, and to be further dealt with aécording to law.
Herein fail you not.

Given under my hand and seal, the day of &c.

Sumnons of the Apprentice on complaint of the liaster, on
5 Eliz. c. 4, (Burn).

PRoVINCE OF CANADA:
County of , To the Constable of

to wit:
Whereas complaint and information hath been made unto

me one of ber Majesty's justices of the peace in and for
the said county, C. D. of , in the said county, shoemaker,
that A. B., now being an apprentice to him the said C. D.,
is negligent, stubborn, disorderly (or as the case miay be),
and doth not his duty to him his said master. These are,
therefore, to command you to summon the said A. B. to appear
before me at , in the said township, on the day of
at the house of . in the afternoon of the same day, to answer
the said complaint, and to be further dealt with according to
law. Herein fail fnot.

Given under my hand and seal, &c.

]Form of Recognizance to appear at the Sessions.

See the usual form-title "Recognzance.

The condition of the above recognizance is such, that if the
above bounden C. D. shall and do appear at the next general
quarter sessions of the peace to be holden in and for the
county of York, and then and there answer to a complaint to be
preferred against him by A. B. his apprentice, and not depart
the court without leave, then this recognizance to be void.

Taken and acknowledged, &c.

Order of discharge by four Justices at the Sessions, on the
5 Eliz. c. 4, (Burn).

County of , ' At a general quarter sessions of the peace,
to wit: J holden at , in and for the said county, the
day of in the year of the reign of our Sovereign

Lady Victoria, by the grace of God, of the United Kingdom of
Great Britain and Ireland, Queen, defender of the faith, and so
forth, before justices of our said Lady the Queen, assigned
te keep the peace in the said county, and also to hear and de-



termine divers felonies, trespasses and other misdemeanors in
the said county committed, and of the quorum-it is ordered
as followeth:

Upon the petition of A. B., apprentice to C. D., of in the
said county, shoemaker, to be relieved upon certain neglects
of the said master in instructing him in his trade, and in
misusing and evil entreating the said apprentice by cruel pun-
ishment (or as the case mnay be). And the said master having
likewise appeared, upon bis recognizance taken before J. P.,
Esquire, one of the said justices, to answer to the complaint of
the said petitioner, and having proved nothing whereby to clear
himself of the said complaint; but on the contrary, the said A.
B. having given full proof of the truth of the said complaint, to
the satisfaction of the said court, we therefore whose hands and
seals are hereunto set, being four of the said justices, and of
the quorum, do hereby order,.pronounce and declare, that the
said apprentice shall be, and is hereby discharged and freed
from his said apprenticehood. And this is to be a final order
betwixt the said master and apprentice, any thing in their
indenture of apprenticeship, or otherwise to the contrary not-
withstanding. Given under our hands and seals, the day and
year first above written.

Assignment qf an Apprentice.

To all to whom these presents shal come, I, A. M., of
send greettng:

Whereas my apprentice A, P., hath divers years yet to cone,
and unexpired of his apprenticeship, to wit: whole years
from the day of now last past, as by his indenture
of apprenticeship to me sealed doth appear. Now know ye,
that 1, the said A. M., for divers good causes and considera-
tions, me hereunto moving, have given, granted, assigned and
set over, and by these presents do fully and absolutely give,
grant, assign and set over, unto A. S. of , all such right,
title, duty, term of years to comre, service and demand what-
soever, which 1, the said A. M., have in, or to the said A, P., or
which I may or ought to have in him by force and virtue of the
said indenture of apprenticeship; and moreover I, the said A.
M., do by these presents covenant, promise and agree, with
and to the said A. S., his executors and administrators, that
notwithstanding any thing by me, the said A. M., to be done to
the contrary, the saîid A. P. shall, during the said termn of
years, well and truly serve the said A. S., as his master, and
his commandments lawful and honest shall do, and from bis
service shall not absent himself during the said term; provided,
that the said A. S. shall well entreat and use him the said A.
P., and him the said A. P., in the craft, mystery and occupa-
tion of a , which he the said A. S. now useth, after the best
manner that he can or may, shall teach instruct and inform, or

6
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cause to be taught, instructed and informed, as much as there-
unto belongeth, or in anywise appertaineth, and shall also,
during the said term, find and allow unto the said A. P. suffi-
cient meat, drink, apparel, washing, lodging, and all other
things needful or meet for an apprentice.

In witness, &c.

APPROVERS.

An approver is a person who (when indicted of treason or
felony and arraigned for the same), confesses the fact before
plea pleaded, and appeals or accuses others, his accomplices
of the same crime, in order to obtain his pardon; in this case
he is called an approver. Such approvement can only be in
capital offences, and is as it were, equivalent to an indictmoent;
for the appellee is equally called upon to answer it; and if he
hath no reasonable or legal exceptions to make to the approver,
(which wvere formerly very numerous), lie must put himself
upon his trial, and if foundi guilty must sufer judgment, and
the approver shall have his pardon ez debito justitix.

On the other hand, if the appellee be acquitted, the
approver shall receive judgment to be hanged, upon his own
confession of the indictment; for the condition of his pardon
has failed, viz., the convicting of some other person, and
therefore his conviction remains absolute.-3 last. 129 ; 4
Bi. Com. 230 ; 2 Male, c. 4, 29 ; 2 ffaw. c. 24.

But this course of admitting approvements has long been
disused, and the law upon the subject is now become mercly
matter of curiosity. But what has most contributed to render
the system of approvement obsolete, is the practice which has
now prevailed for many years, of the committing magistrate
admitting an accomplice to become a witness (or as it is gen-
erally termed king's evidence) against his fellows, upon an
implied confidence, which the judges of gaol delivery have
usually countenanced and adopted, that if such accomplice
makes a full and complete discovery of that and ail other
felonies, to which he is examined by the magistrate, and
afterwards gives his evidence without prevarication or fraud,
he shall not himiseif be prosecuted.-4 Bl. Com. 331.

And see post title "King's Evidence.

ARBITRATION.

By 9 & 10 W., c. 15, § 1, all merchants and others, desi-
ring to end any controversy (for which there is no remedy
but by personal action or suit in equity) by arbitration, may
agree that their submission of the suit to the award of any
persons shall be made a rule of her Majesty's courts of record,

42
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andc may insert such their agreement in their submission, or
the condition of the bond or promise; and upon producing
an affidavit of such agreement, and upon reading and fling
such affidavit in court, the same may be entered of record,
and a rule shall be thereupon made, that the parties shah
submit to, and finally be con'cluded by such arbitration ; and
in case of disobedience thereto, the party shall be subject to
all the penalties of contemning a rule of court, and process
accordingly; which shall not be stopped by'any order, &e. of
any other court, either of law or equity, unless it appear on
oath that the arbitrators or umpire misbehaved themselves,
and that such awar 'was corruptly procu-ed.

Any arbitration or umpirage procured by corruption or
unclue means shahl be void and set asiie by any court of
law or equity, so that such corruption or undue practice be
complained of in the court where the rule is made for such
arbitration, before the last day of the next term after such
arbitration made and publishedito the parties-§ 2.

The form of an Agreement.

Articles of agreement entered upon this day of 18
between A. B. of , of the one part, antd C. D. of , of the
other part. Whereas (here state the subject in dispute, and that
(a action is nowr pendting in the Court f Q. B.) And whereas
the said A. B. and C. D., for the purpose of putting an end to
all controversy touching the matters in question, have respec-
tively agreed to refer all questions, differences and disputes
whatsoever, now pending in the saidi matters, (and if an action
ù pending, "aiso by whom, to wihom, and in what manner, the costs
qf aIl the parties in such cause or suit shall be paid") to the con-
sideration, judgment and arbitrament, and final award of
being a person indifferently nametd and chosen by the parkies
hereto, as an arbitrator in the premises; and further, that t e
said reference and submission shall and may, in pursuance of
the statute in that behalf made and provided, be made an order
of her Majesty's said court of Queen's Bench, if the said court
shall think fit to order the same. Now these presents witness,
that for the consideration and purposes aforesaid, it is hereby
declared and agreedi upon, by and between the.said parties to
these presents, that they the said parties hereto, and each of
them, their and each of their heirs, executors and administrators,
on his and their respective parts, shall and will well and truly
stand to, abide by, perform, fulfil and keep, the order, arbitra-
ment, final determination, and award of the said the arbi-
trator so as aforesaid indifferently named and chosen by them
the said parties hereto, to adjudge, arbitrate, determine, order
and, award between them, of ani concerning all questions, titles,
controversies, differences and disputes, now pending or subsist-

atitt'atton.M
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ing between them in the premises, and also by whom and in
what manner, and tao whom the costs in the said suit are or
ought to be paid, so as the said arbitrator shall make such his
order, arbitrament, final determination and award in writing,
under his hand and seal, ready to be delivered to the said par-
ties, or such of them as shall require the same, on or before the

day of next ensuing the date of these presents. And it
is hereby agreed by and between the said parties hereto, that
no action at law or suit in equity, shall be commenced or pro-
secuted'by any or either of them against the said , for or on
account of his award, to be made pursuant to this agreement.

In witness whereof, the said parties to these presents have
hereunto set their hands and seals, the day and year first above
written.

Signed, sealed, and delivered, A. B. [L.S.]
in the presence of 5 C. D. [L.S.]

E. F.

The Award.

To all to whom these presents shall come, 1, o , yeoman,
send greeting:

Whereas (here recite the subject matter in dispute, and the agree-
ment to refer the same to arbitration, as in the above form.)
Now know ye, and these presents, witness, that 1, the said
having taken upon myself the said reference, and having heard
the statement of the parties and their witnesses, and having
examined the matters and proofs produced on both sides, and
having investigated the transactions and accounts by and be-
tween the said parties, and maturely considered the same, do
make my award in manner following, that is to day:-I do
hereby award and determine that there is now justly due and
owing to the said A.B. from the said C.D. the sum oi £
upon a balance of account: and I do award, order and direct
that the said C.D. shall pay the said sum of £ to the said
A.B. or his, order, within after the publication of this my
award, and notice thereof in writing given to the said C. D.:
and I do further order and direct that each of the said parties
shall pay his own costs, charges and expenses of and concern-
ing the said suit, and of all matters whatsoever attending the
said reference : (a) and I do further order and direct that the
costs and charges of and attending this my award shall be paid
equally between the said parties.

In witness whereof, I have hereunto set my hand and seal,
the day of , 18

Signed, sealed, and delivered,
in the presence of

(a) The arbitrator may award otherwise, as he may think proper, and
award either party to pay the whole.
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ARRAIGNMENT.

The arraignment of a prisoner consists in calling him to
the bar by his name. and commanding him to hold up his
hand, in order to identify lis person, reading over distinctly
the indictment to him, that he may understand the charge,
and demanding of him whether he is "guilty" or "not
guilty." The practice formerly was to ask him, in addition,
how he would be tried-to which the answer was-" by God
and my country." But now, by 4 & 5 V., c. 24, § 14, if
any person whatsoever, being arraigned upon an indictment
for treason, felony or piracy, shall plead thereto a plea of
"not guilty," such person shall by such plea, without any
further form, be deemed to have put himself or herself upon
the country for trial, and the court shall, in the usual manner,
order a jury for the trial of such person accordingly.

§ 15. If any person, being arraigned upon or charged with
any indictment or information for treason, felony, piracy or
misdemeanor, shall stand mute of malice,'or will not answer
directly to the indictment or information in every such case,
it shall be lawful for the court, if it shall so think fit, to order
the proper officer to enter a plea of "not guilty " on behalf of
such person, and the plea so entered shall have the same force
and effect as if such person had actually pleaded the same.

The prisoner should stand at the bar till he receives judg-
ment, without irons, shackles or bonds.-2 Bale, 219.

ARREST.

An arrest is, in the criminal law, an apprehending or re-
straining of the person of any individual, in order to be forth-
coming to answer an alleged or suspected offence or crime;
and to such an arrest all persons whatsoever, withou.t distinc-
tion, are equally liable; but no man can, in general, be
arrested unless charged with such a crime as will at least
justify holding him to bail when taken.-4 BI. Com. 289.

Arrest by Warrant.

A warrant may be granted, in extraordinary cases, by the
privy council, or any of the secretaries of state, but ordinarily,
by justices of the peace.-1 Ld. Raym., 65.

A justice may grant a warrant in all cases where he has
a jurisdiction over the offence, in order to compel the person
accused to appear before him.-12 Co. 130; 2 faw. 34 ;
Bane v. fethuen, 2 Bing. 33.

Thus a warrant may be granted in all treasons, felonies
and breaches of the peace, and also for all such offences as a



justice has power to punish by statute.-lbid. So a justice
may grant a warrant against an offender charged on oath
withl having published a libel, and compel him to find sureties.
-But 'v. Conant, 1 Brad. e B. 548.

It inay be issued also to appreliend a person accused of
felony, though not indicted, or to appreliend a person suspec-
ted of felony, though the original suspicion be not in the
justice issuing the warrant, but in the party that prays it,
for the justice is the competent judge of the probability
offered to him of such suspicion.-2 Hale, P. C. 108, and
see 34 Edw. III. c. 1.

But no warrant should in any case be granted without an
examination upon oath of the party requiring it, as well to
ascertain that there is a felony or other crime actually com-
mitted, as also to prove the cause and probability of suspecting
the party against whom the warrant is prayed.-2 Hale, 100.

The reasonable grounds of suspicion are-common fame;
being found, in such circu*mstances as induce a strong pre-
sumption of guilt; the flight or escape of the person suspected;
being found in evil company; or living. an idle, vagrant and
disorderly life.-2 Haw. 76.

The warrant should be under the hand and seal of the
justice ; should set forth the time and place of making, and
the cause for which it is made; and should be directed to the
constable or other peace officer, (or it may be to any private
person, by name-Salk. 176.) requiring him to bring the
party, either generally before any justice for the county, (or
district,) or only before the justice who granted it: the warrant
in the latter case being called a special warrant-2 ffaw.
85; 4 B. 290.

A general warrant to apprehend all persons suspected,
without naming or describing any person in particular, is
illegal and void, for it is uncertain.-1 Hale, 580; 2 Ifaw. 82.

In like manner, a blank warrant, filled up by a third person,
with the name of an officer after the warrant is signed and
sealed by the magistrate, is illegal.-Stockley's case, 1 East.
P. C. 310 ; iHouson v. Barrow, 6 T. -R. 122; Stevenson's
case, 10 St. Tr. 462.

The cause of the arrest should be stated with sufficient
certainty on the face of the warrant, in order to shew the

jurisdiction of the court or magistrate granting it.
When a warrantproperly penned is received by the officer,

he is bound to execute it within the district for whicl the
jurisdiction extends; and the officer will (by 24 G. II., c. 44)
be in that case indemnified, even though tle magistrate
should not have strict authority to grant it.-Bl. 291.

46 Stet.ot
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The warrant of a justice of the peace in one county must be
backed, that is, signed by a justice of the peace in another,
before it can be executed in the latter county; and see 23 G.
II., c. 25, and 24 G. II., c. 55, also 16 V. c. 178, § 3, and
16 V. c. 179, § 7.

When a constable, after lie has arrested.the party under
a warrant, suffers him to go at large, upon his promise. to
come again and fmd securities, he cannot afterwards arrest
1im by force of the same warrant; but if the party return
and put himself again under the custody pf the constable, it
sems that the constable may then lawfully detain him and
carry him before the justice.-2 Blaw. 81.

And if the party escape, the officer may take him again,
although he goes out of view, or flies into another town or
county.-Dalt. c. 169.

Arrest without Warrant.

A justice of the peace may apprehend, or cause to be
apprehended, by word only, any person committing a felony
or breach of the peace in his presence.-1 Iale, 86; and
see 34 -Edz . III., C. 1.

So the sheriff and the coroner may apprehend any felon
within the county, without warrant.-2 Male, 87, 88; 4 Bl.
Com. 292.

So also a constable may arrest any one for a felony or
breach of the peace committed in his view, and carry him be-
fore a justice of the peace. And in case of a felony actually
committed, or a dangerous wounding whereby felony is likely
to ensue, he may alse, upon a probable suspicion, arrest the
party, notwithstanding the suspicion arise not in his own
mind, but in that of some other person, who communicates it
to the constable. But in this ]ast case he ought to inquire
scrupulously into the causes of the suspicion; for though he
cannot do this upon oath, it may reasonably carry over the
suspicion to his own mind.-Hale, 91.

And although it should afterwards appear that no felony
has been committed, yet he may justify an arrest without a
warrant on a charge of felony made by another person, on
reasonable cause of suspicion.-Samuel v. Payne, 359. Or
even if, without any charge, the constable himself has reason-
able cause of suspicion.-Beckwith v. Shilby, B. e G. 635.

And if one menace another to kill him, and complaint he
made to the constable forthwith, the constable may (in order
to avoid the present danger) arrest the party, and detain him
till he can conveniently bring him to a justice of the peace;
and this on the ground that it is the duty of the officer to
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prevent a probable felony, (2 Male, 88; or, according to
.Dalton, c. 116, § 3) even a probable battery or assault.

Watclnen, -who are appointed by the statute of Winchester
(13 Edw. I.) to keep watch and ward in all towns, from sun-
setting to sun-rising, or such as are mere assistants to the
constable, may arrest all offenders, and particularly night-
walkers and disorderly persons, and commit them to custody
till the morning.- 2 Male, 98.

By 4 & 5V., c. 25, § 55, any person found committing any
offence punishable by indictment, or upon summ ary conviction
under this act, may be apprehended without a warrant by any
peace officer, or the owner of the property. The 4 & 5 V.,
c. 26, § 28, contains a similar provision for offences under
that act.

By private persons.

Any private person, who is present when any felony is
committed, is bound by the law to arrest the felon, on pain
of fine and imprisonment if lie escape through his negligence.
-2 Raw. 74.

So where an indictment is found against a party, a private
person may arrest the offender.-Dalt. c. 170, § 5; 1 Haw.
c. 28, § 12 ; 1 East. P. C. 301.

A private person may arrest any suspicious night-walker,
or a common cheat, in order to take him before a justice.-
1 Jones, 249; Cro. Car. 274; 2 Rol. Ab. 546.

By 18 V., c. 92, § 40, (the criminal law amendment act)
it is enacted that it shall be lawful for any person whatsoever
to apprehend any person who shall be found committing any
offence against the provisions of this act, or any indictable
offence in the night, and to convey him, or deliver him to
some constable or other person in order to his being conveyed
as soon as conveniently may be, before a justice of the peace,
to be deait with according to law.

The manner of making an Arrest.

The party arrested should have due notice of the officer's
authority.-1 Hale, 458, 470; 1 Haw. c. 31, § 49, 50; Fost.
310; Kel. 136.

But otherwise, if the officer and his business be known.-
Mackally's case, 9 Co. 59; Pew's case, Cro. Car. 183. And
this will apply as well to a special bailiff as to a known
officer.-2 Russ. 787.

After a due notification to the party, a bailiff juratus et
cognitus (sworn and known) acting in his own district, need
not shew the warrant by which he is constituted bailiff-1



Hale, 458, 461, 583; 9 Co. 69; Gordon's case, 1 East. P.C.
315: or, as it seems, the particular warrant directed to him
to execute.-1 East. P. C. 315.

But if he acts out of his precinct, and is not sworn, or com-
monly known, he must then shew his warrant, if demanded.
-Hale, 459; lost. 320.

If a constable has no authority, a notification of his
authority becomes more essential. In this case, it seems that
the production of his staff of office, or any other known
ensign of authority, will be sufficient.-1 Hale, 406, et seq.;
Fost. 310; Kel. 66, 115; 1 Russ. 738.

An arrest in the night is good, both at the suit of the king
and of the subject, in order to prevent the escape of the
party.-9 Co. 66.

Bare words will not make an arrest, without laying hold
on the person, or otherwise confining him. But if an officer
comes into a room, and tells the party he arrests him, and
locks the door, this is an arrest.-1 Sa. 79; 2 Haw. 129;
Cas. temp. Hard. 301.

Doors and windows may be broken open if necessary, in
order to make an arrest under a magistrate's warrant, or any
other criminal process: but in this case, the officer must first
signify to those in the house the cause of his coming, and
request admittance.-2 Haw. 86; 1 Hale, 459; 2 Hale, 117;
Dalt. c. 169; Post. 320; 1 East. P. C., 315.

And as an officer May break open a man's own house, so
may he break open the house of a stranger, in order to take
him; but the party must be there-if not, the officer will be
a trespasser-2 Hale, 117-unless acting under a magistrate's
warrant.

Where one is 7nown to have committed a treason or felony,
or to have given another a dangerous wound-then, if pur-
sued by an officer; or even a private person, with or without
warrant, doors may be brokea to apprehend him.-1 Hale,
459; 2 Haw. c. 13, § 7 ; lost. 320.

Upon any process of contempt from courts of justice, the
officer charged with the execution of such process may break
open doors if necessary to execute it.-Burdett v. Abbot, 14
East. 157.

So the like may be done upon a capias ut lagatum, a
capias pro fine, or upon an habere facias possessionem; or
where a forcible entry or detainer is found by inquisition,
before justices of the peace, or appears upon their view.-
2 Haw. c. 14, § 6 ; 4 Com. Dig., title Forcible Entry (D. 6.)

Or, on the warrant of a justice for levying a penalty on a
conviction grounded on any statute, which gives the whole

7
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or any part of such penalty to the king.-2 Haw. c. 14, § 5.
But in this case the officer, if required, must shew the warrant,
and suffer a copy to be taken.-27 Gr. IL., c. 20.

So when there is an affray in a house, in the view or hear-
ing of the constable, and xmanslaughter or bloodshed is likely
to ensue, he may break open doors to keep the peace.-2
-ale, 95; 1 Haw. 137 ; 2 IBaw. 87.

So if there be a disorderly drinking or noise in a house, at
an unreasonable time of night, especially in inns, taverns or
ale-houses, the constable or his watch (demanding entrance
and being refused) may break open the doors, to see and
suppress the disorder.-Hale, 95.

So wherever a person escapes from a lawful arrest, and
shelters himself in a house, the officer may break open doors
to retake him, wbatever the cause of arrest may have been.
-2 Baw. 78. But if it be upon a fresh pursuit, the officer
(it seems) should have a warrant.-1 East. P. C. 324.

And in any of the above cases, where the officer enters a
house, and the doors are locked upon him to prevent his
egress, he may break them open to regain his liberty.-lbid.

What is to be done after making an Arrest.

When the arrest is by warrant, the officer who has made
it should forthwith bring the party before a magistrate, ac-
cording to the direction. of the warrant. If the warrant be
to bring the defendant before any justice of the county, then
the officer may bring him before what justice he thinks fit;
for the defendant himself has no election in the matter.-
1 Hale, 582; 1b. 112.

If the time be unseasonable, as, in or near the night,
whereby he cannot attend the justice ; or if there be danger
of a present rescue; or if the party be sick-then the con-
stable may keep the party in a house, or any place of security,
till the next day, or such time as it may be reasonable to
bring him.-2 Hale, 120.

And after the officer has brought him to a justice, yet lie
is still in custody till the justice diseharge, or bail, or commit
him.-lbid.

But the constable need not return the warrant itself, but
may keep it for his own justification, in case he should be
questioned for what he has done upon it.-Ld. Raymond,
1196.

For forms of warrants see "Inclictable Offences," "Sum-
mary Conviction."

ARSENALS.

See "King's Stores."
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ARSON.

Arsen, at common law, means the malicious and wilful
burning of a house, or out-house, of another man; and being
an offence of vergy greit. màlignity, was always considered of
the degree of felony.-1 ffaw. 105.

By Statute.

The statutes relating to this offence are the 23 H. VIII.,
c. 1; 25 H. VIUL, c. 3; 4 & 5 Ph. M., c. 4; 22 & 23 C. Il.,
c. 7; all of which are now obsolete.

By stat. 6 Ane, c. 31, if any servant through negligence
or carelessness shall set fire to an dwelling house, he shall
forfeit £100, and in default of paymexnt be comitted to
hard labour for eighteen months.

And now by stat. 4 & 5 V., c. 26, § 2, whosoëvèr shall
unlawfully and maliciously set flre to any dwelling-house, any
person being resident therein, shall be guilty of felony, and
being convicted thereof sha21 suffer death. § 3. Whosoever
shall unlawfully and maliciously set fire to any chúrch,
chapel, or meeting house for religious worship; or any house,
out-house, ware-house, office, shop, mill, malt-house, hop-oast,
barn or granary, or to any building or erectioxi used in
carrying on any trade or manufaéture or any branch thereof,
whether the sane or any of them shall then be in the posses-
sion of the offender, or in the possession of any other person,
shall be guilty of felony, and being convicted thereof, shall
be liable, at the discretion of the court, to be imprisoned at
liard labour in the provincial penitentiary for life, or for any
term not less thanx seven years, or to be imprisonied in any
other prison or place of confinément for any term not exceed-
ing two years. § 17. Whosoevér shal unlawfully and mali-
ciously set fire to any stack of corn, grain, pulse, peat, coal,
charcoal, or wood, or any steer cf wood, shall be guilty of
felony, and being convicted thereof, shall be liable, at the dis-
cretion of the court, te be imprisoned at hard labour in the
provincial penitëntiary for the termn of his natural life, or for
any terim not less than seven years, or to be imprisoxned in
any other prison or place of coifinement for aný term not
exceeding two yearrs.

By 10 & il V., c. 5, § 1, destroying or damaging any dwel-
ling house by the explosion of gunpowder, or other explbsive
substance, is made feloy.-See poét title " Explosive Sub-
stance."

By 12 V., c. 20, setting fire to any school-house, lecture-
room, seminary cf learini, coilge, or building used for the
purpose of education, or any village, tô1wn or city hall, or to
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any railroad station bouse, steaim or fire-engine house, or toll-
booth, or any other building used or employed as a mechanics'
institute or as a public library, or to any hall or building
used by any body or society of persons by whatever name or
designation they may be known, and whether they are associ-
ated for educational, plilanthropic or benevolent purposes, or
for any other lawful purpose, or to any museum or repository
of curiosities, shall be felony, and the offender liable to im-
prisonment in the penitentiary for bis natural life, or for
any term. not less than three years, or to imprisonment in
any other prison for any term not exceeding two years.

By 18 V,, c. 92, § 34, if any person shall wilfully and
maliciously set fire to any station-house, engine-house, ware-
bouse, or other building belonging or appertaining to any
railway, lock, canal, or other navigation, or to any goods or
chattels being in any building, the setting fire to which is
made felony by tbis or any other act of parliament, every
such offender shall be guilty of felony, and shall be liable to
be punished as in the next preceding section of the act is
mentioned.

35. If any person shall unlawfully and maliciously set
fire to any stack of corn, grain, pulse, straw, bay, coals,
charcoal or wood, he shall be guilty of felony, and upon
conviction, liable to be imprisoned in the provincial peniten-
tiary for a period not less than two, nor more than five
years.

For forms, see "Inclictable Offences."

ARTICLES OF THE PEACE.

Whenever a person has just cause to fear that another will
burn his bouse, or do him or bis wife or children a corporal
hurt, or unlawfully imprison any of them, or that he will
procure others to do so, he may exhibit articles of the peace
against the person from whom he apprebends such mischief,
either in the Court of Chancery or Queen's Bench, or before
a justice of the peace; and such court or justice is bound to
require the party to find securities to keep the peace towards
the exhibitant, upon the latter making oath that he is actu-
ally under such fear from the other person, and that he has
just cause to be so, and that he does not require such surety
out of malice or vexation.-1 ffaw., c. 60, § 6, 7.

And all persons whatsoever under the Queen's protection,
subjects or aliens, have a right to demand surety of the
peace.

A wife may demand it against her liusband, and a husband
against his wife.-b. § 2, 4.



Sureties of the peace may be required from any person
vhatsoever under the degree of nobility; but infants and

married women ought to find security by their friends, and
not to be bound themselves-b. § 5.

When the articles are exhibited before a justice of the
peace, the party, if present, may be immediately committed,
unless he offer sureties ; but if he be absent, the justice can-
not commit him for not finding security, until he has been
required, and has refused to do so; and the warrant in that
case must shew the cause for which it is granted, and at
whose suit.-1 Kaw., c. 60, § 9; Rex v. WiUds, 1b. 5.

The proper course in such a case would be for the justice
to take the information on oath, of the party complaining,
with a statement of the particular facts or menaces that
induce the complainant to fear some injury to himself or
property: upon which the justice may issue his warrant
for bringing the party before him ; upon his being brought
before him, he may then either bind him over with sufficient
sureties to keep the peace, or to appear at the sessions. If
bound over to appear at the sessions, he should also be bound
to keep the peace in the meantime towards the party com-
plaining, and this is the common form of the precedent.-
i Haw., c. 60, § 16. It is better, however, for justices to
bind over the parties to keep the peace a reasonable time, to
be stipulated in the recognizance, rather than to appear at
the sessions, where the offender would be obliged to find
fresh security, withou-t any new offence being alleged; and
for non-appearance his recognizance would be forfeited,
except reasonable cause shewn, by sickness or otherwise;
and this opinion is corroborated by a recent decision in the
Court of Queen's Bench, which determines that a justice of
the peace is authorised to take surety for the peace for a
limited time, (e.g., two years,) according to his discretion,
and that he need not bind the party over to the next sessions.
2 B. & A. 278.

A warrant for the peace must be executed by the person
only to whom it is directed, who is authorised to break open
any door on being refused admittance and stating the cause
of his coming.-2 Haw., c. 14, § 2.

If the warrant is special, the party must be carried before
the justice granting it, and no other; but if general, the
offender may be taken before any justice, and the officer
may take him to prison on refusing to give sureties before
such justice.-1 ffaw., c. 60, § 13. If the accused, on
being apprehended, refuse to obey the warrant, or to find
sureties, the officer may, without further warrant, convey
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him to gaol: but the warrant should so direct; otherwise it
is prudent to bring him before the justice, by whom, on
refusal to find sureties, he may be committed without further
warrant.-2 . . 112;. Dalt. c. 118.

An officer net doing his duty may be indicted and fined
at the sessions.-Dalt. c. 118. If the sureties are insufficient,
the justice May compel the party to find better.-0. 116,
119. But if the sureties should die, the principal is not
compellable to find other, their executors or administrators
being liable.

The recognizance may be forfeited by doing any actual
violence to the person of another, or causing it to be done
by his instigation.-Dalt. c. 121. A justifiable assault is
no forfeiture.-1 Haw., c. 60, § 23, 24.

If the recognizance is made to keep the peace enerally,
it shall be deemed to be during the party's ife; and as
such recognizance cannot be discharged, it should not be so
granted on slight grounds.-Dalt., c. 119, 120. But it is
disch arged upon the death of the Queen, or of the principal.
-1 Baw., c. 60, § 17. And it has been held that the
recognizance may be discharged on the release of the cor-
plaining party.-Ib.

If the recognizance is to keep the peace towards the
Queen and all her subjects, the sessions may discharge it,
unless on proclamation some person appears to demand
sureties upon warrantable cause; but if it is made to keep
the peace with a particular person, the sessions will not dis-
charge it, though the person requiring it do not appear;
and the court may bind over the party to the next sessions.
-Dalt., c. 120.

If the party accused be in prison for want of sureties, on
the death of the party demanding the peace, he shall be
released, or if he offers sufficient surety while in prison.-
DaIt., c, 118.-See also post title "Surety for good Be-
haviour."

Information to require Surety of the Peace andgood behaviour.
PROVINCE OF CANADA:

County of , The information and complaint of A. B., of
to wit. , taken on oath before me, the under-

signed, one of ber Majesty's justices cf the peace in and for
the said county of at in the said county this day of

, 18 who saith that C. D., of , yeoman, did, on the
day of , threaten the said A. B., in the words, or to the

effect following, that is to say, (Set them out with the circumstan-
ces under which they were used) and that from the aliove and other
threats used by the said C. D. towards the said A. B., he, the



said A. B., is afraid that the said C. D. will do him some
bodily harm, and* therefore prays that the said C. D. may be
required to find sufficient sureties to keep the peace and be of
good behaviour towards him, the said A. B. And the said A.
B. also saith, that he doth not make this complaint against, nor
require such sureties from the said C. D., from any malice or
ill will, but merely for the preservation of his person fron
injury.

Sworn before &c. A. B.

Warrant thereon.
PROVINCE OF CANADA:

County of To the constable of , in the County of
to wit.

Whereas A. B., of , yeoman, hath on this day of
personally come before me, J. C., Esq., one of lier Majesty's
justices of the peace in and for the said county, and bath this
day made information and complaint upon oath that C. D., of

, yeoman, did on the day of , at , threaten to
beat, &c., (herefollows the injormation) and that from the above
and other threats used by the said C. D. towards the s.id A. B.,
he, the said 'A. B., is afraid that the said C. D. will do him
some bodily harm, and hath therefore prayed of me the said

justice, that the said C. D. may be required to find sufficient
sureties to keep the peace and be of good behaviour towards
him the said A. B. These are therefore to require yod imme-
diately upon sight hereof, to apprehend and bring the said C.
D. before me, to find sufficient sureties as well for his appear-
ance at the next general quarter sessions of the peace to be
holden in and for the said county, thon and there to answer to
the premises, and to do and receive what shall be then and
there enjoined him by the court, as also to keep the peace and
be of good behaviour towards her Majesty and all her liege
people, and especially towards the said A. B. Given under
my hand and seal, at , in the said county, the day of

Condition of Recognizance to appear at the Sessions.
The condition of the within written recognizance is such,

that if the within bounden C. D., of &c., shall appear at
the next court of general or quarter sessions of the peace to be
holden in and for the said county of , to do and receive
what shall be then and there enjoined him by the court; and
in the mean time shall keep the peace, and be of good beha-
viour towards her Majesty and ail ber liege people, and especi-
ally towards A. B. (of , &c.) for the term of, now next
ensuing, then the said recognizance to be void, or otherwise to
stand in full force and virtue.

Condition of the Recognizance to keep the Peace, -c., with-
out appearance at the Sessions.

The condition of the above recognizance is snch, that if the



above bounden C. D. shall keep the peace, and be of good
behaviour towards her Majesty and all her liege people, and
especially towards A. B. of , for the space of one year, (or
longer -if need be.) then this recognizance to be void, or else to
remain in full force and virtue.

Commitment for want of Sureties.

PROVINCE OF CANADA:
County of , To the constable of , and to the keeper of

to wit. the common gaol of the said county at
in the said county.

Whereas, on the day of instant, complaint on oath
was made before the undersigned, one of ber Majesty's justices
of the peace in and for the said county of , by A. B. of
that C. D. of on the day of , at the township of

aforesaid, did &c., (/tlIow to end of complaint as in

.form above), and whereas the sai dC. D. was this day brought
and appeared before me the said justice, to answer unto
the said complaint, and having been required by me to enter
into his own recognizance in the sum of £ , with two suffi-
cient sureties in the sum of £ each, as well for his appear-
ance at the next general quarter sessions of the peace to be
held in and for the said county of , to do what shall be
then and there enjoined him by the court, as also in the mean-
timeto keep the peace and be of good behaviour towards her
Majesty and all her liege people, and especially towards the
said A. B., and the said C. D. hath refused and neglected, (a)
and refuses and negtects to find such sureties. These are
therefore to command you the said constable of the township
of , to take the said C. D. and him safely to convey to the
common gaol at -aforesaid, and there to deliver him to the
keeper thereof, together with this precept ; and I do hereby
command you the said keeper of the said commorn gaol, to
receive the said C. D. into your custody in the said gaol, there
to imprison him untii the said general quarter sessions of the

peace, unless he in the meantime find sufficient sureties as well
for his appearance at the said sessions as in the meantime to
keep the peace as aforesaid. Given under my hand and seal
this day of in the year of our Lord, 18 , at in the
county aforesaid. J. P. (L.S.)

The form of a Supersedeas to be used where the defendant
finds surety before the warrant is executed upon 7im.

PRovINcE OF CANADA:

County of , J. C. Esq., one of the justices of our lady
to wit: the Queen, assigned to keep the peace with-

in the said county, to the sheriff of the said county, and to the
constables and others, the faithful ministers and subjects of our

(a) A neglect or inability to find securities is the same as a refusai at law.
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said lady the Queen within the said county, and to every of
them, greeting.

Forasnuch as C. D., of , in the said county, yeoman,
hath personally come before me at , in the said county,
and bath found sufficient surety, that is to say, E. F., of
yeoman, and E. H., of , yeoman, either of whom hath
undertaken for the said C. D., under the pain of £20, and he,
the said C. D. hath undertaken for himself, under the pain of
£40, that he, the said C. D., shall personally appear at the
next general quarter sessions of the peace to be holden in and
for the said county, then and there to do and receive what shall
be then and there enjoined him by the court, and in the mean-
time to keep the peace and be of good bebaviour towards her
Majesty and all her liege people, and especially towards A. B.,
of , therefore, I do command you and every of you, that
you utterly forbear and do cease to arrest, take, imprison, or
otherwise by any means, for the said cause, to molest the said
C. D., and if you have for the said occasion and for none other
taken and imprisoned him the said C. D., that then him you
deliver or cause to be delivered and set at liberty without
further delay. Given under my hand and seal, this day
of ,&c.

Release of the Surety for the Peace, g-c.
PROVINCE OF CANADA

County of , Be it remembered, that A. B., of , in
to wit. said county, ye:man, on the day of ,

in the year of the reign of our sovereign lady Victoria, came
before me, J. C., Esq., one of the justices of our said lady the
Queen assigned to keep the peace within the said county, and
there remised and freely released to C. D., of , in the said
county, yeoman, the surety of the peace and good behaviour
by him the said A. B. before me prayed against the said C. D.

Given under my hand and seal, the day of , in the
year of our Lord, 18

Or, if it is before another Justice, then say-

The surety of the peace and good behaviour which he has

against C. D. of , in the said county, yeoman. Given, &c.

Discharge of one Committed for want of Sureties.

PROVINCE OF CANADA:

County of , J. C., Esq., one of the justices of our lady
to wit. the Queen assigned to keep the peace in the

county of , to the keeper of ber Majesty's common goal
at in the said county, greeting.

Forasmuch as C. D., in the prison of our said lady the
Queen, in your custody now being, at the suit of A. B., of
in the said county yeoman, for the want of his finding sufficient

8
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sureties, &c. (as in flic former precedent of a sypersedeas.) There-

fore, I do command you that if the said C. D. do rernain in the
said gaol for the said cause, and none other, then vou forbear
to grieve or detain him any longer, but that you deliver him
thence and sufer him to go at large, and that upon the pain
which will fali thereon. Given under my hand and seal,
tbis day of . 18

J. C.

Form of Articles of the Peace.

PROVINCE OF CANADA:

County of C. D., wife of E. D., of in the said County,
to wit. j labourer, prays surety of the peace against

the said E. D., her said husband, for fear of death or bodily
imjury.

First-This informant, on her oath, saith, that she intermar-
ried with ber said husband about years ago, since which time
he hath often in a cruel, barbarous, and inhurnan manner, beat.
abused, and ill-treated this informant, and frequently threatened
to take avay her life.

Secondly-This informant saith, that on the day of last
past, her said husband in a violent passion, (state the particular
acts of cruel.y.)

Lastly-This informant saith, that she is actually afraid her
said husband vill do her some bodily injury, if not murder her,
should she return home again to him; and saith, that she doth
not make this complaint against her said husband out of any
hatred, malice, or ill-will which she bath or beareth towards
him, but purely for the preservation of her life and person from
further danger.

Articles of the peace should have the signature of counsel.

ASSAULT AND BATTERY.

An assault is a forcible attempt to do corporal injury to
another ; a blow, however trifling, is a battery ; every assault,
however, is not a battery; but every battery necessarily
includes an assault.-1 Jaw. P. C. 263. So, striking at
another, or even holding up a fist in a menacing manner,
will amount to an assault.-1 Haw. c. 62.

An unlawful imprisonment is also an assault in law.-1
Haw. c. 60.

An assault in some instances may be juastified: thus a
party may justify an assault, molliter manus imposuit in de-
fence of bis goods, his wife, father, mother or child, and a
wife in defence of ber husband.- Ld. Ray. 62.

A servant may also justify an assault in defence of his
master, but doubtful whether a master may do so in defence
of his servant.-1 Salk. 407.



So also may a master reasonably correct his apprentice or
servant ; and a master hs scholar; but immoderate correc-
tion, or with an unlawful instrument, will constitute an
assault.- 3 Salk. 47.

A common issault is punishable as a misdemeanor; and
the punishment usually inflicted is, fine, imprisonment, and
the finding of sureties.-4 Bl. Com. 417.

Aggravated Assaults.

Arc such as are committed by persons with intent to com-
mit felony, or some illegal act: assaulting a.magistrate or
constable in the execution of his duty; or a servant his
master; and the like.

And any servant assaulting his master or mistress, miay,
upon conviction before two justices, and upon the oath of two
witnesses, be imprisoned for a year, or less.-5 Eliz., c. 4, § 21.

Also, any person assaulting or challenging another for
money won by gaming, shall forfeit to the King all his goods,
andi be imprisoned for two years.-9 Ann, c. 14, § 8.

By the 4 & 5 V., c. 27, § 25: where any person shal be
charged with, and convicted of any of the following offences
as misdemeanors; that is to say, of any assault with intent
to commit felony; of any assault upon any peace officer or
revenue oficer in the due execution of his duty, or upon any
person acting in aid of such officer; of any assault upon any
person with intent to resist the lawful apprehension or detainer
of such party so assaulting or of any other person for any
offence for which he or they may be liable by law to be
apprehended or detained; or of any assault committed in
pursuance of any conspiracy to raise the rate of wages ; in
any such case the court may sentence the offender to be
imprisoned for any term not exceeding two years, and also
(if it shall so think fit) fine the offender, and require him to
find sureties for keeping the peace.

§ 26. And if any person shall unlawfully and with force
hinder any seaman from working at, or exercising bis lawful
trade, business or occupation ; or shall beat, wound or use
any other violence to him with intent to deter or hinder him
from working at, or exercising the same ; or if any person
shall beat, wound, or use any other violence to any person,
with intent to deter or hinder him from selling or buying
any wheat, or other grain, flour, meal, or malt, in any mar-
ket or other place; or shall beat, wound, or use any other
violence to any person having the care or charge of any
wheat or other grain, flour, meal, or malt, while on its way
to or from any city, market, town or other place, with intent
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to stop the conveyance of the same ; every such offender
may be convicted thereof before two justices of the peace,
and imprisoned and kept to hard labour in the comnon gaol,
or house of correction, for any term not exceeding three
calendar months: provided always that no person who shall
be punished for a.ny such offence, by virtue of this provision,
shall be punished for the same offence by virtue of any other
law whatsoever.

§ 36. And when any person shall be convicted of any
offence punishable by this act, for which imprisonment maay
be awarded, tee court may sentence the offender to be im-
prisoned, or to be imprisoned and kept to hard labour in the
cummon gaol or bouse of correction, and also direet that the
offender shall he kept in solitary confinement for any portion
or portions of such imprisonment, or of such imprisonment
with bard labour, not exceeding one month at any time, and
not exceeding three months in any one year, as to the court
in its discretion shall seem meet.

Common Assault.

By the 4 & 5 V., c. 27, § 27, wbere any person shall un-
lawfully assault or beat any other person, it shall be lawful
for any justice of the peace, upon complaint of the party
aggrieved praying him to proceed summarily under this
act, to hear and determine such offence; and the offender,
upon conviction thereof before him, shall forfeit and pay such
fine as shall appear to him to be meet, not exceeding, together
with costs, (if ordered,) the sum of £5, which fine sball be
paid to the treasurer of the municipal district, or place in
which the offence shall have been committed, and make part
of the funds of such district; or if the conviction be had in
any place not within any municipal district, then such fine
shall be paid over to such officer, and be applicable to such
purposes as other fines and penalties by law are; and the
evidence of any inhabitant of the municipal district shall be
admitted in proof of the offence, notwithstanding such appli-
cation of the fine; and if such fine and costs (if ordered) be
not paid upon conviction, (a) or within such period as the
said justice shall appoint, it shall be lawful for him to com-
rait the offender to the common goal or house of correction,
there to be imprisoned for any term not exceeding two calen-
dar months, unless such fine and costs be sooner paid: but
if the justice, upon the hearing of such'case, shall deem, the
offence not to be proved, or shall find the assault or battery

(a) The 14 & 15 V., c. 119, § 4, now authorises the amount to be levied
by distress.
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to have been justified, or so trifiing as not to merit any pun-
ishment, and shall accordingly dismiss the complaint, he shall
forthwith make out a certificate under his hand, stating the
fact of such dismissal, and shall deliver such certificate to
the party against whom the complaint was preferred: and
if such costs (a) shall not be paid immediately upon dismissal,
ivithin such period as such justice shall at the time of such
dismissal appoint, it shall be lawful for him to issue bis war-
rant to levy the amount of such costs within a eertain time
to be in the said warrant expressed; and in default of suffi-
cient distress, may commit the party by whom such costs
shall be so ordered to be paid as aforesaid to the common
gaol of the district, county, or division where such ofence
shall be alleged to have been committed, there to be im-
prisoned for any term not exceeding ten days, unless sooner
paid. 28. Such certificate, or in case of conviction the
payment of the amount adjudged, or imprisonment awarded
and suffered for nonpaymient, shall release the party from all
further proceedings, civil or criminal, for the same cause.
§ 29. When any person shall be summarily convicted before
a justice of the peace of any offence against this act, it shall
be lawful for such justice, if he shall so think fit, to discharge
the offender from his conviction upon his making such satis-
faction to the party aggrieved, for damages and costs or
either of them, as shall be ascertained by the said justice.
§ 30. If the justice shall find the assault complained of to
have been accompanied by any attempt to commit felony, or
shall be of opinion that the same is, from any other circum-
stance, a fit subject for indictment, he shall deal with the
case accordingly: justices not to determine any case of as-
sault in which any question shall arise as to the title to lands,
or any interest therein, or as to any bankruptcy or insolvency,
or any execution under the process of any court of justice.
§ 33. Any person aggrieved by any summary conviction or
decision under this act, may appeal to the next court of
general or quarter sessions which shall be holden not less
than twelve days after the day of such conviction, giving to
the other party a notice in writing of such appeal, and of the
cause and matter thereof. within three days after conviction
or decision, and seven days at the least before such sessions,
and shall also either remain in custody until the sessions, or
enter into a recognizance with two sufficient sureties before a
justice of the peace, conditioned personally to appear at the
said sessions and to try such appeal, and to abide the judg-

(a) Quore-What costs?
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ment of the court thereupon, and pay such costs as shall be
by the court awarded, and upon such notice being given and
such recognizance entered into, the justice shah liberate such
person, if in custody, and the court, at such sessions, shall hear
and determine the matter of the appeal; and shall make such
order therein, with or without costs to either party, as to the
court shall seem meet; and in case of the dismissal of the
appeal, or the affirmance of the conviction, shahl order and
adjudge the offender to be punished according to the convic-
tion, and to pay such costs as shall be awarded, and, if
necessary, issue process for enforcing such judgment.

34. The court shall have power to empannel a. jury to
try the matter, and on the finding of the jury shall give
judgment accordingly: provided, that the court shall not in
any case adjudge the payment of a fine exceeding £5, in
addition to the costs, nor order imprisonment for any period
exceeding one month; and all fines imposed and recovered
by the judgment of the court shall be applied as other fines
recovered under this act.

§ 40. And for the more effectual prosecution of offences
punishable upon summary conviction by virtue of this act,
be it enacted, that when any person shall be charged on the
oath of a credible witness, before any justice of the peace,
with any such offence, the justice may summon the person
charged to appear at a tirne and place to be named in such
summons; and if he shall not appear accordingly, then (upon
proof of the due service of the summons upon such person,
by delivering the same to him) the justice may either pro-
ceed to hear and determine the case ex parte, or may issue
his warrant for apprehending such person and bringing himu
before hinself or some other justice of the peace; or the
justice before whom the charge shall be made may (if he
shall so think fit) issue such warrant in the first instance,
without any previous sumnons.

§ 41. The prosecution for every offence punishable on
summary conviction by virtue of this act,shall be commenced
within three calendar months.

For forms, see " Summary Conviction."

Indictment for a Common As8ault.

County of , The jurors for our lady the Queen, upon
to wit: i their oath, present, that A. O., late of the

township of in the county of , butcher, on the
day of . in the year of the reign of our Sovereign lady
Victoria, with force and arms, at the township aforesaid, in the
county aforesaid, in and upon one A. I., in the peace of God



and our said lady the Queen then and there being, did make
an assault, and him the said A. I. then and there did beat,
wound and ill-treat, and other wrongs to the said A. I. then
and there did, to the great damage of the said A. I., and
against the peace of our said lady the Queen, her crown and
dignity.

Indictment for an Aggravated Assault-.(Archbold).

(Commencement as before) in and upon one I. N., in the
peace of God and our said lady the Queen then and there being,
did make an assault, and hiin the said 1. N. then and there
did boat, vound and ill-treat, and that the said J. S., with both
his hands, then and there violently cast, flung and threw the
said I. N. to, upon and against a certain brick floor there, and
him the said I. N., in and upon his head, neck, breast, back,
sides and other parts of his body, with both the feet of him, the
said J. S., then and there violently and grievously did kick,
strike and beat, giving to the said I. N. then and there, as well
by such flinging, casting and throwing of him the said I. N.,
as also by sucli kicking, striking and beating of the said I. N.
as aforesaid, in and upon the head, neck, breast, sides, back
and other parts of the body of him the said I. N., divers bruises,
hurts and wounds, so that his life was greatly despaired of, and
other wrongs, &c. (as before).

For Assaulting a Constable ina the execution of his Office.

(Commencement as before) in and upon I. ., (then being
one of the constables of the said township of , in the county
aforesaid, and in the due execution of his said office, then and
there being) did make an assault, and him the said I. N., so
being in the due execution of his said office as aforesaid, then
and there did beat, wound and ill-treat, and other wrongs, &c.,
(as before.) Add a count for a common assault. From this
precedent an indictment may readily be frame< for an assault
upon any other public officer in the execution of his office.-Arch.

ASSESSMENTS.

By 16 V., c. 182, the act 13 & 14 V., c. 67, and 14 & 15
V., c. 110 are repealed.

Property liable to Taxation.

All land and personal property in Upper Canada shall be
liable to taxation, subject to the exemptions hereinafter
specified.-§ 2.

The occupant of any land belonging to Her Majesty shall
be liable to taxation for the land so occupied.-lb.

The word "land" to include buildings, machinery, or
other things so fixed to any building as to form in law part
of the realty, and all trees , or underwood, mines, minerais,
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quarries, and fossils, in and under the same, except mines
belonging to her Majesty.-lb.

The terms "real estate" and "real property" to be con-
strued as "land."-lb.

The term " personal estate," and "personal property," to
include goods and chattels, shares in incorporated companies,
money, notes, accounts and debts at their full value, and al
other property except land, as above defined.-Ib.

The term " property' to include both real and personal
property as above defined.-llr.

Assessment Scale for Persbnal Property.

£25 or more, but under £50
£50 do. do. £100

£100 do. do. £250
£250 do. do. £500
£500 do. do. £1000

£1000 do. do. £2500
£2500 do. do. £5000
£5000 do. do. £10000

£10000 do. do. £15000
£15000 do. do. £20000

And so forward, the sums thenceforth increasing by £5000.
-§ 4.

No person deriving income from any trade, calling, office,
or profession, exceeding £50 per annum, shall be assessed for
a less sum as the amount of his net personal property, than
the amoun of the last year's income, but such last year's
income shall be held to be his nett personal property, unless
he has other persoaal property to a greater amount.-§ 5.

Property Exempt from Taxation.-§ 6.

1. All property belonging to her Majesty, Indian lands,
and lands held for the public use of the province.

2. Every place of worship, church-yard or burying-ground,
colleges, grammar schools, and public educational institutions,
so long as such real estate shall be so used and occupied, but
not if occupied by others, or unoccupied. Every public
school-house, town or city hall, court-house, gaol, house of
correction, lock-up house, or public hospital, with the land
attached thereto, and the personal property belonging to
each; every public road and way, or public square, and the
property belonging to any township, village, town, city, or
county, if occupied for the purposes thereof, or unoccupied.

3. The provincial penitentiary. 4. Every industrial
farm, poor-house, alms-house, house of industry, or lunatie

sooiro0ointnt.
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asylum, and every house of reformation of offenders, and the
real or personal property belonging thereto. 5. The property
of every public library, mechanies' institute or other public
literary or scientific institution, and of every agricultural
society. 6. The personal property of the governor, and the
official income of the public administration. 7. Official
occupants of public property, held in an official capacity.
8. Imperial salaries, provisions, or gratuities, and the
personal property of officers on full pay, or in actual present
service, who are also to be exempt from statute labour. 9.
Al public pensions under £50 per annum.

10. Incomes derived from farms, and crops for the current

year.
11. Mortgages on land, money arising from the sale of

land.
12. Bank and railroad stock, subject to any special tax

upon bank issues.
13. Property, stocks and securities owned out of the

province.
14. Personal property equal to the debts owing by any

party, excepting debts secured by mortgage upon bis real
estate, or unpaid on account of purchase money. 15. The
nett personal property of any individual under £25 value.

16. Stipends of ministers of religion, under £300 per
annum.

17. Household effects, books and wearing apparel.
Lands to be assessed where situate, and in the name of the

owner, if known and occupied by him, or unoccupied. If
non-resident or owner unknown, and the land occupied, then
in the name of the occupant. If the owner be known, then
in the name of both owner and occupant. If owned or
occupied by more than one party, then any one shall be
liable, saving bis recourse against the others, and any
occupant may deduct from his rent the taxes paid, unless a
special agreement to the contrary.-§ 7.

Unoccupied lands of owners unknown, or resident out of
the locality, to be denominated lands of "non-residents.-§ 8.

Real estate of incorporated companies to be assessed in the
locality; their personal property exempt, but each share-
holder shall be assessed for his stock, except when such stock
is exempted by this act.-§ 9.

Partnership property to be assessed against the partner-
ship, and where more than one place of business, each brancl
to be assessed in that locality, and if this cannot be done, the
parties may elect at which place it will be assessed for the
whole, producing a certificates at each of the other places, Of

9
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the amount assessed elsewhere.-§ 10. Any party carrying
on any trade, &c., in two or more localities to be assessed
proportionally in each; or if this cannot be done, he may be
assessed for part in one, and part in another, or for all at
one place, at his discretion, producing a certificate at each
other place ; and if no place of business, the party shall be
assessed at his residence, and such assessment shall include
with his own property, all personal property in his own
possession, or under his control as trustee, guardian,
executor, &c., and if owned or possessed, or under the
control of more than one party, eachi shall be assessed for
his share, or if held in a representative character, eaci for
an equal portion.-§ 11.

Real property to be estimated at its real value, as if
appraised in payment of a first debt from a solvent debtor:
yearly value to be the real rack rent to be ascertained by the
assessors. If more than one quarter of an acre attached to
any house, &c., the overplus to be held vacant ground, to be
estimated by the assessors, and six per cent thereon shall be
deemed its yearly value; and the yearly value of personal
property shall be calculated at six per cent. iReal estate at
a less rental than six per cent. on the real value, to be
assessed according to such real value.-§ 13.

Assessments.

One or more assessors to be appointed in and for any city,
town, village, or township.-§ 15.

Townships, cities, towns, &c., to be divided into assessment
districts.-§ 16.

Assessment roll to be prepared, its form and content.-§17.
Non-residents on the roll to be distinguished as such.-B.
Parties liable to assessment to deliver to the assessors, if

required, a statemaent in writing signed by the party of all
his assessable property, under the penalty of £5.-§ 18.

Penalty not exceeding £5 for making any false state-
ment.-§ 19.

Parties assessed as trustees, &c., to be so designated in
the assessment.-§ 20.

Railway companies to transmit annual statements, describ-
ing the value of their real property to the clerk of the muni-
cipality, and they shall deliver at or transmit by post to any
station or office of the company notice of the assessment.-§21.

Lands of non-residents how to be designated on the
roll.-§ 22.

Assessors to give notice to the parties of the value at which
their properties are assessed.-§ 23.
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Assessment rolls to be completed between the 18th day of
February, and not later than 15th day of April.- 24.

And delivered to the clerk of the municipality, who shall
put up a copy in some convenient public place until after the
meeting of the court of revision; and when revised, transmit
a certitied copy to the county clerk.-§ 25.

Parties aggrieved may within fourteen days after the time
fixed for the return of the assessors roll, notify the clerk of
the municipality, and such complaint shall be tried by a court
of fve members of the municipal council; any three or more
members being a quorum, and the majority of such quorum
to decide.-§ 26.

The court to have the power also to correct wrong entries,
or omissions as to other parties, upon the complaint of any
municipal elector. A list of complaints to be posted up with
notice of day of hearing ; a list also to be left with the
assessor, who shall notify complainants, six days before the
sitting of the court.-b.
AParties complaining against over-charge may make a de-
claration in the form given, and the court of revision shall
correct the assessment accordingly. Any person making a
false declaration, to be guilty of a misdemeanor and punished
as for perjury.-§ 27.

Parties dissatisfied with the decision of the court may appeal
to tte judge of the county court, upon serving clerk of the,
municipality with notice of such intention within three days
after the decision. At the same time giving a written notice
of such appeal to the clerk of the revision court, and
depositing 10s. to cover the costs. The judgment of the
county court judge to be final. Costs of the court to be
paid by the appellants in all cases; but each party to pay the
costs of his own witnesses, except in case of wilful fraud or
corruption, when the judge may order the offender to pay
the costs.-§ 28.

Court of revision authorised upon petition to reduce or
remit taxes in cases of vacant possession, for more than three
calendar months, sickness, or extreme poverty, or gross error
in the roll.-§ 29.

Court, authorised to meet and adjourn at pleasure, to sum-
mon witnesses, &c.-§ 30.

Municipal Rates.

Estimates to be made of sums required for municipal pur-
poses during the current year, and the municipal council
authorised to pass by-laws for levying and collecting a rate
at so much in the pound as shall be sufficient to raise the
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sum required: any deficiency to be made up from any un-
appropriated funds, or if noue, then equally deducted from
the sums estimated to be required. Surplus amounts to
form part of the creneral furd, and be at the disposal of the
municipality. - 31.ý

In counties and townships the rates to be calculated at
so much in the pound upon the actual value of all the real
and personal property therein, and in cities, towns and vil-
lages, upon the yearly value.- lb.

Assessment rolls to be examined annually by municipal
councils of the county, for the purpose of equalising the
valuation in the different municipalities.-§ 32.

The apportionment of county rates to be based upon the
assessment rolls of the preceding year.-§ 33.

Municipal council to direct by by-law what part of any
sum required for county purposes shall be levied in any
township, town or village.-§ 34.

Statute Labour.

Every male inhabitant of any city or incorporated town
or village, of the age of 21 and under 60 years of age (and
not otherwise exempt) not assessed upon the assessment roll,
or if assessed and his taxes are under ten shillings currency,
shall pay ten shillings yearly for statutel abour.-§ 35!

Every male inhabitant of any township, between the ages
aforesaid, and not otherwise assessed, shall be liable to two
days' statute labour.

Parties assessed -upon the assessment roll shall be liable
as follows:
At not more than £50, two days' statute labour.
At more than £ 50, but not more than £ 100, '3 days' labour.

" 100, '.150), 4
150, 200, 5
20, 00, 6
300, 400, 7
400, & 500, 8

" 500, 1 600, 9
600, 800, 10
800, 1000, 12

For every 200 above the sum of 1000. 1 "

Unless the municipality of such township shall by by-law
direct that a sum of money be paid in commutation: with
power to the municipal council by by-law to reduce or in-
crease the number of days' labour.-§ 36.

Payment of the tax under § 35, 36, in lieu of statute
labour, may be enforced by distress, or committal.-§37'.
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Statute labour performable by non-residents in townships,
to be commuted at 2s. 6d. a day, and charged against the
land. Non-residents who have required their names to be
entered on the rol, shal be admitted to perform statute
labour as residents, and liable to fine for non-performance,
&c. If such labour be not performed or commuted, the over-
seer to return defaulters before the first day of September:
and if at any time before the first of May next ensuing, any
owner of non-resident's land, returned as such, shall have
given to the treasurer of the county a list of the lands owned
by him, and shall have tendered to him the taxes -in full on
such lands, and commutation money as herein provided, be
shall be lable to the commutation for statute labour only
upon the aggregate value of all the lands, but after the first
of May, no change to be made in the charge against each
separate parcel.-§ 88.

Collection of -Rates.

Clerk of the municipality to make out the collector's roll,
and deliver such roll to the collector on or before the first
day of October, or such other day as prescribed by by-law.
-§ 39.

To make out another roll of laiids of non-residents whose
names are not in the assessor's roll, and transmit it to the
county treasurer, or city chamberlain, at the same time as
prescribed for delivery of the collector's rol.-§ 40.

Collectors to call at least once on the party taxed, or at
his usual place of residence, or place of business, and de-
mand payment; and to non-residents entered on the roll,
transmit by post a statement and demand.-§ 41.

If payment not made, the collector shall levy with costs
by distress and sale of the goods and chattels of the party,
or of any goods or chattels in his pousession; and at any
time after one month from the delivery of the roll, maay levy
upon any goods or chattels which he may find on the land
of non-residents, for the taxes inserted against the same on
the roll.-§ 42.

The collector to give six days' notice of sale.-§ 43.
The surplus to be paid, if unclaimed, te the party in pos-

session of the goods. But if the right be contested, then to be
paid over to the treasurer, &c., until such right be determin-
ed.-§ 44.

Any party assessed removing from the locality before
collection, the collector may levy and collect such tax in any
township, &c., within the county in which he shail reside,
upon any goods or chattéls in hisp*sseÈsion thereon. Taxes



not otherwise recoverable may be recovered by action at law,
and in the meantime be a special lien on the land.-§ 45.

Collectors required on or before the 14th December, in
each year, or on such other day appointed by the municipal
council, not later than the first day of March, next follow-
ing, to return collection roll and pay over amount to the
treasurer.-§ 46.

Taxes remaining unpaid to be specially retuined.-§ 47.

Non-residents.

Orown land *commissioner to furnish county treasurer,
annually in the month U January, with a list of lands grant-
ed or leased; treasurer to furnish a copy to the clerk of the
municipality, who shall furnish the assessors with a statement
shewing what lands are liable.to assessment.-§ 48.

Treasurer of the municipality, within 14 days after the
time for the return and settlement of the collector's roll to
furnish treasurer of the county with a copy of the roll shewing

payments and arrears.-§ 49.
After collector's roll has been returned, the collection of

arrears to belong to the treasurer of the county only. Partial
payments not to be received. But he may receive those for
any subdivision of a lot ostablished to his satisfaction.-§ 50.

Lands on which taxes remain unpaid to be entered in books
kept for that purpose by the county treasurer, &c.-§ 51.

Lands omitted in the assessment roll, to be entered on the
collector's roll of the year following, and charged with the
arrears.-§ 52.

Ten per cent. to be added yearly to taxes in arrear.-§ 53.
County treasurer, authorised to pay arrears upon lands of

non-residents, by warrant under hand and seal to the sheriff,
upon any goods or chattels found thereon.-§ 54.

Arrears of taxes on lands remaining for five years to be
levied by warrant of the treasurer to the sherif. But the
municipal council may extend the period.-§ 55.

Distinction to be made in such warrant and sheriff's adver-
tizements between lands leased by the crown, and those
granted by patent, and the interest of a lessee or locatee
only to be sold.-§ 56.

List of lands and arrears to be prepared and published by
the sheriff in the Government Official Gazette, and in some
local newspaper, with the day of sale, &c., which shall be more
than three months after the first publication; a similar adver-
tisement to be posted at the court house, at least three
weeks before the sale.-§ 57.

In case of distress found on the land after the receipt of
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the warrant, the sherif required to levy, but default herein
not to invalidate any sale.-§ 58.

If the taxes not previously paid, sale to be made of so much
of the land as shall be sufficient, the sherif selling in prefer-
ence such part as he may consider it most for the advantage
of the owner to sell first; and within one month after sale to
make return of lands sold, to the treasurer, and pay over the
money. And if no bidder, the sheriff may adjourn the sale,
and if the purchaser fail to pay, the sheriff may resell.-§ 59.

The sheriff to give the purchaser a certificate describing
the land sold, the quantity, sum, and expenses of sale, &c.-§ 60.

The purchaser, on receipt of the sheriff's certificate, to be
dcemed the owner so far as to protect the land from spolia-
tion or waste; but he shall not knowingly permit any timber
to be cut or other injury done to the land ; after tender to
the treasurer of the full amount of redemption such rights to
cease.-§ 61.

Provision for collection of arrears previous to this act
coming into operation.-§ 62.

Sheriff to receive 5 per cent. commission on moneys col-
lected, besides fees for distress and sale.-§ 68.

Owners entitled to redeem within one year from the day of
sale on paying or sending to the treasurer the amount paid
by the purchaser, with 10 per cent. thereon, and the treasurer
shall give the party redeeming a receipt therefor, which shall
be evidence of the redemption.-§ 64.

If the land not redeemed within the year, the sheriff then
to deliver a deed of sale to the purchaser, with certificate of
the execution of such deed for registration.-§ 65.

Provision respecting sales before 1851, under *6 G. IV. c.
7.--§ 66.

Sheriff to enter in u book a description of the lands
conveyed.-§ 67.

Moneys received by the county treasurer for taxes on non-
resident lands to constitute the "non-residentland fund"-§ 68.

Ail arrears to form one charge upon the lands subject to
them.-§,69.

Provision for issaing debentures on the credit of the " non-
resident land fund."-§ 70.

For payrent of the interest on such debentures.-§ 71.
Surplus of the "non-resident land fund," to be divided

among the municipalities.-§ 72.
Treasurer not to make any charge upon persons paying

taxes, but to receive other compensation.-§ 73.
An annual statement of the funds to be submitted by the

treasurer to the county council, and copy transmitted to the
provincial secretary.-§ 74.
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Responibility of Officers.

Treasurer or chamberlain to enter into bond with two
sufficient sureties for the faithful performance of their duties.
-§ 76.

Any assessor or clerk neglecting duties to forfeit £25,
and the other assessor to perform such duties pro. tem.-§ 77.

Any clerk, assessor, or collector, making any fraudulent
assessment, collection, &c., to be guilty of a misdemeanor,
and subject to a fine not exceeding £50, (and to imprison-
ment until fine paid), or to imprisonment in the common gaol
for a period not exceeding six calendar months.-§ 78.

Collector neglecting to pay over, or duly account, the
treasurer shall, within twenty days after, issue a warrant to
the'sheriff (or high bailiff of any city) for levying the amount
with costs on the goods, chattels, lands and tenements, of
such collector or his sureties. Such warrant to be returned
within forty days.-§ 79.

The sheriff (or high bailiff) required to execute the same,
and pay over the amount levied.-§ 80.

Any sheriff (or high bailiff) neglecting to levy, or pay
over, or making a false or insufficient return, or refusing to
make any return, may be compelled to do so upon applica-
tion to the superior courts of comm'on law, or a judge thereof,
who may order a writ of fieri facias to be issued for the
amount upon the goods and chattels of the delinquent, with
costs.--§ 81.

Any sheriff (or high bailiff) wilfully omitting to perform
any duty required by this act, to be liable to a penalty of
£50-§ 82.

Moneys levied under the U. C. Public Buildings' Act,
13 & 14 V., c. 68, to be assessed and collected in like manner
as other taxes.-§ 83.

And shall be paid over to the local treasurer, and by him
to the county treasurer.-§ 84.

Treasurer of township, &c., to pay over money raised for
county purposes to the county treasurer-§ 85.

County treasurer and chamberlain of cities to account to
the Crown for moneys levied under the 83rd sec.-§ 86.

Counties and cities to be responsible to the Crown, and to
other parties interested for moneys received by the treasurer
or chamberlain.-§ 87.

Miscellaneous.

Any person who shall wrongfully tear down, injure, or
deface any assessment roll, advertisement, notice or other
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document, required by this act to be posted up at some pub-
lic place, for the information of all parties interested, he
shall, upon conviction before any justice of the peace, or any
other person acting in that capacity. and having jurisdiction
in the locality, be liable to a fine of £5.-§ 88.

Fines and forfeitures imposed by this act (not otherwise
provided for) may be levied and collected by distress, and sale
of the offender's goods and chattels under the authority of
any warrant of distress for that purpose to be issued by the
justice or other person before whom the conviction shall be;
and in default of distress, such offender may be committed
to the common gaol of the county for any period not exceed-
ing one month.-§ 89.

ASSESSORS.

By the general Municipal Act, 12 Vie., c. 81, § 28, the
municipality for each township shall so soon as conveniently
may be after their own election or appointment, nominate and
appoint thiree assessors for the township, and one collector,
who shall hold office from thence until the third Monday in
January of the year next after their appointment, and until
the appointment of successors.

§ 78. Town councils of incorporated towns shall appoint
three assessors, and one collector for each ward.

By 13 & 14 V., c. 67, § 14, notwithstanding said act, 12
V., c. 81, the number of assessors or collectors for any city,
town, village or township, shall be one or more, in the discre-
tion of the municipality or council thereof; and such muni-
cipality or council may, in their discretion, appoint the same
assessor or collector to act in and for any number of wards,
or for the whole city or town. 'The general Assessment Act,
16 V., c. 182, also contains a similar provision as to the
number of assessors ; and also prescribes the duties to
be performed by them under that act.-See "Asses8ments."

ASSIZES.

* By the 7th W. IV., c. 1, § 8, it is enacted, that it shall be
lawful for the Governor, &c., to issue yearly in the vacation
between Easter and Trinity terms, also in the vacations be-
tween Michaelmas and Hilary terms, such commissions of
assize and nisi prius, into the several districts, as may be
necessary for the purpose of trying all issues joined in the
said court (Queen's Bench), in any suit or action which,
according to the practice of the court, ought to be tried in
such districts respectively. And that in like manner com-
missions of oyer and terminer and genéral gaol delivery,

10
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shall be issued into the several districts of the province
twice in the year, within the periods aforesaid: provided
always, that it shall be.in the power of the Governor, &c., to
issue special commissions for the trial of offenders upon
extraordinary occasions.

S. 9. And that whenever, from the illness of the judge,
or from unavoidable detention at the last assize town, or
from other casualty, it may happen that the judge appointed
shall not arrive in time,.or shall not be able to open such
court on the day appointed, it shall be lawful for the sheriff
of the district, or i his absence, his deputy, after the hour
of eight o'clock in the afternoon of such day to adjourn
by proclamation the courts so appointed to be opened on that
day, to an niour on the following day to be by him named,
and so from day to day until until the judge shall arrive to
open such courts, or until he shall receive other direction
from such judge.

The 12 V., c. 63, § 21, directs the issuing of commissions
into the County of York three times a year; and the 14 &
15 V., c. 15, fixes the periods for holding such courts in said
county to be on the first Thursday in January, the first Mon-
day in May, and the second Monday in October, annually.

The 14 & 15 V., c. 118. § 1, enacts, that deputy clerks of
the crown, in counties, shall be ex officio clerks of assize.

The 18 V., c. 92, § 43, enacts that it shall not be neces-
sary in future to issue commissions of assize, but that such
courts shall be held at such times as the judges of the superior
courts of common law (Queen's Bench and Comnon Pleas),
shall appoint subsequent to the several terms after which
they are now directed by law to be holden; except where
such courts are or shall be held at any stated time under any
statute ; and the judges of the several superior courts shall
and may preside over the conrts of assize, and nisi prius,
oyer and terminor, and general gaol delivery in the same
manner, &c.,,witho ut the issuing of any commissions, as they
have been accustomed to under commission.

Provision for issuing special commissions.-Ib.
§ 44. Provides that it shall he the duty of the Secretary

of this Province yearly, on or before the first day of the
second term next after which the courts of assize are directed
to be holden, to transmit to the said superior courts of law,
a ist of associate justices, and at the same time transmit to
the sheriffs a sitmilar ist, and to notify such associate justices
of their appointment, and such associate justices shall have
and exercise all the powers, &c., now used and exercised
by any justices associated under any such commissions as in
the next preceding section mentioned.
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§ 45. Provides, that any person being one of her Majesty's
counsel, learned in the law, may be an associate justice of
any such court for the despatch of business (civil or crimuinal),
and may act as judge in the' absence of any judge of such
superior courts.

ATTAINDER.

An attainder is the stain or corruption of the blood of a
criminal capitally condemned, and is the immediate and in-
separable consequence, by the common law, of pronouncing
sentence of death against him, he being then called attaint
attinctus-that is, stained or blackened.-4 BI. Com.

A person attainted is no longer of any crcdit or reputation;
hc cannot be a witness in any court, neither is ho capable of
performing the functions of another man ; for, by a sort of
anticipation of bis punishment, he is already dead in law.-
3 Inst. 213; 4 BI. Com. 380. Indeed, it was formerly holden,
that any one might as lawfully kill a person attainted of trea-
son or felony, as a wolf or other wild beast; though now, a
malicious killing of any such person, there is no doubt,
would be murder.-1 faw. c. 28, § 8; Ibid. c. 31, § 15.

The attainder commences upon the judgment of death, or
judgment of outlawry on a capital crime.-4 Bi. Com. 380.

But attainder does not follow until after judgment.-lbid.
The immediate consequences of attainder were the forfeiture

of all the real and personal estates of the party attainted, and
the corruption of his blood both upwards and downwards; so
that an attainted person could neither inherit lands from bis
ancestors, nor retain those he was already in possession of,
nor transmit them by descent to any heir.

By an attainder for high treason, a man forfeits to the Queen
all his lands, &c.-26 H. Vili., c. 13; if. VIII., c. 20;
and sec 4 BI. Com.

This forfeiture relates back to the time of the treason com-
mitted, so as to avoid all intermediate acts. A wife's dower
is expressly forfeited by 5 & 6 Edw. VI.

By 7 Ann, c. 21, it was enacted, that after the death of
the then pretender, no attainder for high treason should
extend to the disinheriting of any heir, nor to the prejudice
of any person other than the traitor himself; by whichi -
Blackstone, the law of forfeiture8 for high treason wou
this time have been at an end, had not a subsequent st e
(17 Geo. Il., c. 39), intervened to give them a longer dura-
tion. By this statute, the oper.ation of the statute of An
was still further suspended, till the death of the sons of the
pretender.-4 BI. Com. 384.

Sttafnttré.
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In a certain kind of treason, however, namely, that relating
to the coin, it is provided by the 5 Eliz. c. 11, and 18 Eliz.
c. 1, that it shall work no forfeiture of lands, save only for
the life of the offender, and that it should not deprive the
wife of her dower.-See 8 & 9 V. III., c. 26, and 15 & 16
Geo. Il., c. 28.

In petit treason and felony, the offender forfeits to the
Queen all bis chattel interests absolutely, and the profits of
all estates of freehold during life; and after his death, all
his lands and tenements in fee simple, (but not those in tail)
for the space of a year and a day.-2 Inst. 37; 4 BI. 385.

The forfeiture relates back .o the time of the offence com-
mitted, so as to avoid all intermediate acts.-4 Bi. Com. 385;
Haw., c. 49, § 17.

Lands are only forfeited upon attainder, but goods and
chattels upon conviction. The forfeiture of goods has no
relation backwards; those only which a man has at the time
of his conviction are actually forfeited. Therefore, a traitor
or felon may, bond fide, sell any of his chattels, real or per-
sodal, for the sustenance of himself and family, previous to
conviction : but not if they be collusively, and not bond fide,
parted with, and the object of the transfer be merely to de-
fraud the crown.-13 Eliz., c. 5; 3 Inst. 232; 2 Baw., c.
49, § 34; 4 Bi. Com. 388.

By *3 Wm. IV., c. 5, entitled "An Act to take away Cor-
ruption of Blood in certain cases," it is enacted, that no
attainder for felony, after the passing of this act, except in
case of high treason, or of abetting, procuring, or counselling
the same, shall extend to disinheriting of any beir, nor to the
prejudice of the right or title of any person other than the
offender, during bis or her life only; and it shall be lawfal
for any person to whom the right in any lands or tenements,
after the death of such offender, would bave appertained if
no such attainder had been, to enter into the same.

By the statute 4 & 5 V., c. 24, § 17, no plea setting forth
any attainder shall be pleaded in bar of any indictment,
unless the attainder be for the same offence as that charged
in the indictment.

§21. Where any offender convicted of felony not punish-
able with death, shall endure the punishment adjudged
for the same, the punishment so endured shall have the
like effects and consequences as a pardon under the great
seal, as to the felony whereof the offender was so convicted;
but shall not mitigate any punishment on a subsequent con-
viction for any other felony.
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AUCTIONEER.

By 16 V., c. 184, (repealing former acts). § 3. The muni-
cipal council of any township, incorporated village, or town,
or city in Upper Canada, is authorised to make by-laws (inter
alia,) for regulating and goverting auctioneers and other
persons selling or putting up to sale goods, wares, merchan-
dise or effects, by public auction or outcry, to the highest or
best bidder within such municipality, and for requiring any
such person to take out a license from such municipality offi-
cer as shall be designated in such by-law before it shall be
lawful for him to act as an auctioneer, or to sell or put up
to sale, as aforesaid, any goods, wares, and merchandise or
effects within such municipality, and for fixing the sum which
shall be payable for such license, and the time during which
it shall be in force, for making such further provisions as
may be deemed necessary for giving full effect to such by-law,
and for imposing penalties for the contravention thereof.

AUTREFOIS ACQUIT.

The plea of autrefois acquit, is a plea by a criminal that
he vas heretofore quitted of the same treason or felony ; and
is grounded upon an universal maxim of the common law of
England, that no man shall be brought into jeopardy of his
life twice for the same offence.-2 Inst. 213; 4 Co. 40; 2
Haw., c. 35, § 1.

The whole of the record of acquittal must be set forth in
the plea, in order that the court may see whether the prisoner
was legitimo modo acquietatus.-R. v. Wildey, 1 M. -S. 183.

The plea must plainly show that the party was lawfully
acquitted by verdict; for if no bill was preferred against the
prisoner, or even no true bill found by the grand jury, so
that at the end of the sessions he is quit by proclamation and
discharged, he may still be afterwards indicted; for this
amounts to no acquittal.- 2 Hale, 246.

But if an erroneous judgment be reversed by writ of error,
the party may, in that case, be indicted de novo.-2 Hale, 247.

And if the party be acquitted from any insufficiency in the
indictment, such an acquittal is in general not pleadable upon
a second indictment, because the prisoner's life, in this in-
stance, was never placed in jeopardy, and therefore the
reason for the plea entirely fails.-Haie, 248; 4 Co. 44, 45;
1 Star. 302 ; Re. v. Reading, 2 Leach, 593, per Buller, J.

But then the insufficiency of the indictment should appear
in the record of the judgment of acquittal.-2 Rale, 385.

When the defendant has been tried by aforeign tribunal of
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competent jurisdiction, it seems clear that an acquittal before
such tribunal will equally enure to his defence in this country;
but in this case, he should produce an exemplification of the
record of his acquittal, under the public seal of that state or
kingdom where he has been tried and acquitted.-Butchin-
son's case, 3 Kes. 785; Beak v. Thyrw/hit, 3 Mod. 194; 1
Shore, 6 ; Bull N. P. 245.

The identity of the party must be shewn, by averment in
the piea that he was the same person charged in the former
indictment. And though he be described differen'ly in the
two indictments-as, if in the first place lie be styled yeoman,
and in the second gentleman, yet he maty aver that he only
was the person meant under each addition.-2 Haw. c.
35, § 3.

The identity of the offence must appear as well in law as
nfact.-l Str. 304.

Thus, an acquittal on an indictment for felony is no bar to
an indictment for a misdemeanor.-2 Haw. c. 35, § 5.

And an acquittal as accessory after the fact, cannot be
pleaded to a subsequent indictment as principal; and the
same é converso.-2 Hale, 244; Fost. 361; Staundf. 105.

If a man be acquitted generally upon an indictment for
murder, autrefois acquit is a good plea to an indictment for
manslaughter of the same person; and é converso, if he be
indicted of rnanslaughter and acquitted, he shall not be
afterwards indicted for the same death as murder.-4 Co.
Rep. 46, 6 ; lolcroft's case, 2 Hale, 246 ; Fost. 329; 1
Star. 305.

But if A. commit a burglary, and at the same time steal
goods out of the house, and he be indicted for the larceny
only and acquitted, he may still be indicted for the burglary.
-Hale, 245.

And so éconverso (Lord Hale says) if he be indicted for
the blurqlary and acquitted, he may still be afterwards in-
dicted for larceny.-lb. 246.

But the converse of this proposition must be received with
this limitation, viz., that the indictment for the burglary lay
the offence only with an intent to steal, and not with an
actual larceny; for, if laid with an actual larceny, a general
acquittal would of course include an acquittal of the larceny
itself.-1 Star. 309.

If A. commit a robbery in the county of B., and carry the
goods into the county of C., and be there indicted for larceny
only, an acquittal upon such an indictment is no bar to an
indictment for the robbery in the county of B.-2 Hale,
245, 246.
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For the same reason, if an indictment for murder is brought
in an improper county, an acquittal upon such indictment
cannot be pleaded to a subsequent indictment in the proper
county.- 2 Raw. c. 35, § 3; Contra Staundf. 105.

But if a man steal goods in one county and carry them
into anotber, as he may be indicted for the larceny in either
county, it seems that an acquittal in one county would be a
bar to a subsequent prosecution for the same stealing in the
other county.-1 EIaw. c. 35, § 4.

Yet it hath happened, says Lord Rae, that a man acquitted
for stealing a horse, hath afterwards been convicted for steal-
ing the saddle, thoùgh both were taken at the same time.-
2 Haie, 246.

Where there is a variance between the record of the former
acquittal and the indictment to which it is pleaded, yet, if
the nature of the crime be in substance the same, the variance
may generally be helped by proper averments in the plea.-
2 Haw. c. 35, § 3.

As, if a man be acquitted upon an indictment for murder,
charged to be committed on one day, and be afterwards in-
dicted for murder alleged to have been committed on another
day, he may plead autrefois acquit, alleging the supposed
offence to be the same; for the day is not material, and the
death is of a person certain, who can be but once killed.-2
Rale, 244.

So, if a man be acquitted of an indictient for murder or
robbery of J. S., and he be afterwards indicted for the mur-
der or robbery of J. N., he may plead autrefois acquit,
and aver the person to be the same, notwithstanding the
variance in the surname; for a man, it is said, may have
many surnames.-Zt.; 2 Haw. c. 35, § 3.

But where a prisoner was acquitted on an indictment for
forgery, on a variance between the instrument produced and
that recited in the indictment, it was held that he could not
plead autrefois acquit to another indictment for the saine
offence, which set forth the instrument correctly.-R. v.
Coogan, 1 Leach, 448; R. v. Reading, 2 Leach, 593, per

'Buller, J.
The plea of autrefois acquit, in R. v. Googan, was taken

ore tenus, and the court rejected the record of the acquittal
as insufficient proof of the plea. But if the plea had been in
writing, and there had been an averment that the instrument
set out in the first indictment, and that set out in the second,
were in fact the same, it seems to be reconcilable with what
is said in 2 Haw. c. 35, § 3, 4, that such a plea would have
been available.-Deacon's C. L. 96.
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An accessory may plead the acquittal of his principal, for
if there be no principal there can be no accessory.-2 Hale,
524; 3 Inst. 139.

So, if A. charged with a felony, breaks prison, and be
acquitted of the principal felony, he may plead that acquittal
to any indictment for felony, in the breach of prison.-Saw-
ford's case ; 1 Hale, 611, 612; 2 Bale, 254.

Practice.

The prisoner is not entitled to a copy of the indictment to
enable him to plead autrefois acquit; but he has a right to
have the indictment read very slowly and distinctly over to
him.-R. v. JVandercomb, 2 .Leach, 711.

The plea, as well as the replication, may in general be
pleaded ore tenus.-R. v. Coogan, 1 Leach, 448. But the
replication of nul tiel record cannot be pleaded ore tenus,
except by the attorney-general, but must be written on parch-
ment, and handed in to the court.-2 Leach, 715, note (a).

If the indictment be for felony or treason, the defendant,
besides the plea of autrefois acquit, should also plead over to
the felony or treason.-Hale, Sum. 249; R. v. Vandercomb,
2 Leach, 708.

The court upon issue joined as to the identity of the person
or the offence, awards a venire returnable instanter; and upon
the sheriff making bis return, the jury are immediately sworn
to try the issue of autrefois acquit, the counsel for the prisoner
having leave to address the jury in support of the affirmative
of the issue.-R. v. Sheen, 1 Carr. - P. 638 ; 1 Leach, 476.

By 18 V., c. 92, § 27.-In any plea of autrefois convict
or of autrefois acquit, it shall bc sufficient for any defend-
ant to state that ho bas been lawfully convicted or acquitted,
as the case may be, of the said offence charged in the indict-
ment.

Record of Acquittal.-(Cr. Cir Com.)

County of , Be it remembered, that at the general quarter
to wit: sessions of the peace of our Sovereign Lady

the Queen. holden at the city of Toronto, in and for the said
county of York, on the day of , in the year, &c.,
before W. M., K. R., R. R., and Z. Z., Esquires, justices of our
said lady the Queen assigned to keep the peace of our said
lady the Queen in and for the said county of York, and also to
hear and determine divers felonies, trespasses and other mis-
deeds, committed in the said county, by the oath, &c., (the
grand jury staing aIl their names) good and lawful men of the
county aforesaid, then and their sworn and charged to inquire
for our said lady the Queen, for the body of the said county,



it is presented in manner and form as followeth, that is to
say,-county of York, to w'it. The jurors, &c. (recite the whole

idictment), Whereupon the sheriffof the said county of York
is commanded that he cause the said A. B. to come to answer,
&c., and afterwards, to wit, at the sane session of the peace,
holden at the city of Toronto aforesaid in and for the said
county of York, by adjournment, on Wednesday, the day
of the saine nonth of , in the year aforesaid, before the
justices of our said lady the Queen above named, and others
their fellows aforesaid, cometh the said A. B. in his own proper
person, and having heard the said indictment read, the said A.
B. saith that lie is not guilty thereof, and concerning thereof he
putteth himself upon the country ; and Esquire, clerk of
the peace for the said county of York, who prosecutes for our
said lady the Queen, in this behalf doth the like; therefore let

a jury thereupon cone before the justices of our said lady the
Queen. at the next general quarter sessions of the peace of our
said lady the Queen, to be holden at the city of Toronto, afore-
said, in and for the county of York, by whoin the truth of the
matter nay be better known, and who have no affinity to the
said A. B., to recognize upon their oath, if the said A. B. be
guilty of the premises aforesaid or not ; because as well the
said , who prosecutes for our said lady the Queen in this
behalf, as the said A. B. have put themselves on that jury, the
sane day is given as well to the said who prosecutes for
our said lady the Queen, in this behalf, as to the said A. B., at
which said next general quarter sessions of the peace of our
said lady the Queen, holden at the said city of Toronto, in and
for the county of York aforesaid, on 31onday, the day of

, in the said year of the reign of our said lady the
Queen. before W. M., G. H., F. P., and S. T., Esquires, and
others their fellows, justices of our said lady the Queen assigned
to keep the peace of our said lady the Queen, in and for the
county aforesaid, and also to hear and determine divers felonies,
trespasses and other misdeeds, cornmitted in the same county,
cometh as well the said . , who prosecutes for our said lady
the Queen in this behalf, as the said A. B. in his own proper
person; and the jurors of that jury, by Esquire, sherifi of
the said county, to this matter empannelled and returned--to
wit, (the names of the petit jury) being called, come, who&,räg
chosen, tried and sworn, to speak the truth of and upoi, the
)remises in the indictment aforesaid, above specified do say.

upon their oath, that the said A. B. is not guilty of the trespass
and offence aforesaid, in the indictrnent aforesaid, above speci-
fied, in manner and form as the said A. B., for himself above
by his plea hath alleged; whereupon it is considered by the
court here, that the said A. B. of the tresspass (orfelony) and
offence aforesaid, in the indictment aforesaid, above specified,
be dischaged and go thereof without day.
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AUTREFOIS ATTAINT.

A person once attainted of felony, being civiliter mortuus,
and his property being forfeited to the king, cannot in gen-
eral be indicted again for another felony-whether committed
before or after his attainder-on the ground that, as he had
forfeited all that he could forfeit, a prosecution for any other
offence would be useless. A plea of autrefois attaint, there-
fore, is a good bar to an indictment for the same or any other
felony of the like description.-2 Haw. c. 36 ; 4 BI. Coin.
336.

But as this rule is one rather of expediency than otherwise,
it does not follow that after an attainder-the party attainted
may commit other felonies of a higher description, such as
murder, rape, and the like with impunity. A plea of autre-
fois attaint will therefore, in such cases, or for other capital
offences, be of no avail; and the party may be indicted and
convicted, in order that he may undergo the higher degree
of punishment-forfeiture of goocls being only of secondary
consideration in such cases.

AUTREFOIS CONVICT.

This plea (like that of autrefois acquit) can in general
only be pleaded for the same identical felony; it is (like
that also) founded on the principle, that a man is not again
to be placed in jeopardy for the same offence; and still less
so, if he has already (as in this case) suffered the penalty due
for it.-aw. c. 36, § 10 ; 4 BI. Com. 336.

And though no judgment may have been given upon the
former conviction, stili the plea of autrefois convict is a good
bar to a second indictment for the same offence.- 2 Haw.
c. 36, § 14.

Record of Conviction-See "Autrefois Acquit.

do say upon their oath, that the said A. B. is guilty of
the trespass and offence aforesaid in the indictment aforesaid,
above specified, in manner and form as by the said indictment
against him is alleged; whereupon it is considered by the
court here, that the said A. B., for the trespass and offence
aforesaid, in the indictment aforesaid, above specified, be
taken, &c., which said A. B. being present here, is fined for
the said tresspass and offence three shillings and fourpence,
which he paid to the sheriff of the said county, in court, to the
use of our said lady the Queen;. and the said A. B. is com-
mitted to the common gaol, at the city of Toronto aforesaid, in
the said county, there to remain and be kept to hard labour for
the space of six calendar months.

aEtttfots centitt.
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BACKING WARRANT.

A justice of the peace has no authority beyond his terri-
torial jurisdiction. He may, however, issue a warrant for
the apprehension of a party who has escaped or is residing
out of his jurisdiction, but such warrant cannot be legally
executed unless such execution of it be sanctioned by some
justice of the peace residing in the locality where the accused
party is residing. This is usually done by the constable
having charge of the warrant calling upon such justice 1
leave to execute the saie within his jurisdiction, who, on
proof upon oath of the signature to the original warrant, is
authorised by law to endorse permission or leave to execute
such warrant within his jurisdiction. This is called "backing
the warrant;" witli respect to which the " Summary Convic-
tion Act" 16 V. c. 178 provides as follows:

§ 3. And if the person against whom any such warrant
has been issued be not found within the jurisdiction of the
justice or justices by whom it was issued, or, if he shall
escape, go into, reside or be or be supposed or suspected to
be in any place within this province, whether in Upper or
Lower Canada, out of the jurisdiction of the justice or

justices issuing the warrant, any justice of the peace within
whose jurisdiction such person shall be or be suspected as
aforesaid, upon proof alone upon oath (a) of the handwriting
of the justice or justices issuing the warrant, may make an
endorsment upon it, signed with his name, authorising the
execution of the warrant within his jurisdiction ; and such
endorsement shall be a sufficient authority to the person
bringing the warrant, and to all other persons to whom it was
originally directed, and to all constables or other peace officers
of the territorial division, where the endorsement is made to
execute the same in any place within the jurisdiction of the
justice of the peace endorsing the same, and to carry the
offender, when apprehended, before the justice or justices who
first issued the warrant, or some other justice having the saie
jurisdiction.

By the 16 V., c. 179 § 7, (relating to indictable offences) a
similiar provision is made for backing warrants against a
party residing out of the jurisdiction, and conveying him
when apprebended into the jurisdiction from which the war-
rant issued, but with this special provision in addition, viz.:
provided always, that if the prosecutor or any of the witne88es
upon the part of the prosecution, shall then be in the territorial

(a) The constable having charge of the warrant, ehould either see it
signed, or be weU acquaiated with the handwriting of the justice to enable
him to make the requisite oath.
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division, where such person shall have been so apprehended,
the constable or other person or persons who shall have so
apprehended such person, may, if so directed by the justice
backing such warrant, take and convey him before the justù:e
who shall have so backeci the said warrant, or before soume
other justice or justices for the same territorial division : and
the said justice or justices may thereupon take the examination
of such prosecutor or witnesses, and proceed in every respect
in manner hereinafter directed with respect to persons charged
before a.justide or justices of the peace for an offence alleged
to have been conmitted in another territorial division than
that in which such persons have been apprehended.

Form of Endorsement in backing a warrant.

PROVINCE OF CANADA:

County (or united counties, or
as the case may be.) of ,
Whereas, proof upoti oath hath this day been made before

me, one of her MVajesty's justices of the peace in and for the
said county (or united counties, or as the case may be) of
that the name of J. S. to the within warrant subscribed is of
the proper handwriting of the justice of the peace within-men-
tioned. I do. therefore, hereby authorise W. T., who bring-
eth to me this warrant, and all other persons to whom this
warrant was originally directed, or by whom it may be law-
fully executed, and also all.constablus and other peace officers
of the said county (or united counties, or as the case may be) of

to execute the same within the said last mentioned
county (or united counties, or as the case may be).

Given under ny hand, this day of in the year
of our Lord , at , in the (county, &c.) aforesaid,

J. L
See also post titles "ilndictable Offences," "SUmmary

Conviction."
BAIL.

Bail (from the French word bailler, " to deliver" (signifies
the delivery of a man out of custody, upon the undertaking
of one or more persons for him that he shall appear at a
day limited, to answer and be justified by the law.--Kales,
P. C. 96.

By the declaration of rights, 1W. session 2, c. 2, excessive
bail ought not to be required. To refuse bail where the
party ought to be bailed, (the pàrty offering the same,) is a
misdemeanor, punishable not only by the suit of the party,
but also by indictment.-2 Haw. 90 i. P. 97. And to
admit bail where it ought not to be admitted, is punishable
by the judges of assize by fine, or punishable as a negligent
escape at common law-f. P. 97; and so if a justice take
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insufficient bail.-Ib. A justice of the peace cannot take
bail for murder.-2 Inst. 186. And if a person be danger-
ously wounded, the justice ought to be very cautious how he
takes bail, till the year and day be.passed, for if the party
die, and the oeffender appear not, the justice is in danger of
being severely fined.-1 Haw. 138. The court of King's
Bench, however, may admit a person to bail who bas been
committed for murder, if they think the circumstances of the
case will justify their doing so. Lord Mohun'8 case, 1 Salk.
104; R. v. agrath, Str. 1242. If the bail taken be in-
sufficient, the justice may require better sureties, and commit
the party on refusal.-2 ifaw. 89.

Bail may be taken in all cases of misdemeanor, and by one
justice. It may also be taken in cases of felony, where the
evidence adduced shall, in the opinion of the justices before
whom the accused party is brought, be sufficient to put him
on trial, but shall not furnish such a strong .presumption of
guilt as to warrant his committal for trial. "But if the evi-
dence given, be such as to raise a strong presumption of guilt,
then such justice or justices, shall by his or their warrant
commit the party to the common goal for the territorial
division to which he may by law be committed.-16 V., c.
179 § 15, 17 (a).

One justice alone cannot take bail for felony. The above
statute requires that two justices be present on such occasion.

The same statute also expressly prohibits bail being taken
in cases of treason or murder; except by order of her
Majesty's Court of Queens Bench, or Common Pleas, or one
of the judges thereof in vacation.

See further on the subject under the titles "Indictable
Ofences," "Coroner.

Acknowledging Bail in another man's narme.

By statute 21 J, c. 26, if any person shall acknowledge,
or procure te be acknowledged, any bail in the name of any
other, not privy to the same, he shall be guilty of felony
without benefit of clergy. Bâil taken before a judge is not
within this statute till it is filed of record.-1 If. f. 696.
But it is within the following statute of 4 Wm., c. 4, which
enacts, "that any person who shall personate another before
those who have authority to bail, so as to make him liable to
the payment of any sum of money in that suit or action,
shall be guilty of felony." If bail cannot otherwise be
obtained, the law hath also pirovided a remedy by the' habeas
corpus act.-31 G. II.

See also post title, "Iabeas Corpus.

(a) The provisions of the former statute 4 & 5 V., c. 24, respecting bail
before justices seem to be superseded by this act.



86

BANISHMENT.

*By 40 G. III., c. 1, § 5, banishment is substituted for trans-
portation; and by § 6 of the same statute, being afterwards
found at large within -the province, was made a capital
offence.

*By 3 W. IV., c. 3, reducing and defining what shall be
capital offences, returning from banishment is not included.

*By 7 W. IV., c. 7, § 1, transportation may be substituted
for banishment; § 2, and the provision of the * 40 G. III.,
c. 1, respecting persons returning to the province before the
expiration of the sentence, shall extend to any person re-
turning from transportation under this act.

By 4 & 5 V., c. 24, § 25, returning from transportation or
banishment before the expiration of the term, is made felony,
and the offender liable to transportation for life.

By 6 V., c. 5, § 4, it is enacted "that for any offence for
which by any of the acts cited, (including 4, 5V., c. 24,) or by
any other act or law the offender might, if this act had not been
passed, have been punished by transportation beyond the seas,.
such offender may, if convicted after the passing of this act, be
punished by imprisonment in the provincial penitentiary for
any term for which he might have been transported beyond
seas if this act had not been passed, or by imprisonment for
life, if without this act he might have been punished by
transportation for life.

BANKS-BANKING.

By 13 & 14 V., c. 21, which repeals the *7 W. IV., c. 13,
2, it is enacted, that it shall not be lawful for any person,

or association of persons, body corporate or politic, or party
whatsoever, except only banks, now incorporated by royal
charter or by act of the legislature, and thereunto expressly
authorised, or such as shall be authorised under this act, to
make, issue, sign, &c., any note, bon, check, or promise in
writing for the payment of money, in the nature of a bank
note, or bank bill, or intended to pass as money. § 3. No
bank notes shall be issued for less than five shillings, or made
payable otherwise than on demand, in current coin of this
province, and at some certain place within this province.
§ 4. A penalty of £100 shall be incurred by any party issu-
ng, circulating, or passing, or attempting to circulate or pass,

any unlawful bank note in contravention of this act. § 5.
Foreign banks prohibited from opening or keeping any office
or place of discount or deposit, or for the issue, circula-
tion, or redemption of its bank ,notes within this province,
under the penalty of £100. § 6. All such unlawful notes



shal be void: as well as securities given for securing any
loan or advance made in such notes, as also any receipt or
discharge for money paid in such notes. § 7. The busi-

ness of banking shall comprise the making and issuing
of bank notes, the dealing in gold and silver bullion, and
exchange, discounting of promissory notes, bills, and negoti-
able securities, and such other trade as belongs legitimately
to the business of banking. But any company or party law-
fully exercising the business of banking under this act shall
have power to hold property bonafide mortgaged or pledged
as security for debts previously contracted, and sold under

any process at law or in equity, and bouglit at such sale by
such company or party, with power to re-sell.

§ 8. Any individual or co-partnership may carry on the
business of banking in this province at some one place, being
a city, town or village. § 9. Joint-stock banks to be composed
of not less than five persons, and the whole capital not less
than £25,000; shares not less than £10 each; articles of
co-partnership to be filed in the office of the clerk of the
county court. § 10. Shareholders to be liable for twice the
amount of their shares, and no more. § 13 (a). Banks not
to commence business until they have deposited with the
receiver-general provincial debentures or securities to the
amount of £25,000, to be held in pledge for redemption of
the bank notes of the bank. § 14 (b). Upon such deposit
being made the inspector-general is authorised to deliver
to the bank bank notes for not less than 5s. each, number-
ed, registered, and counter-signed by him, not exceeding
the amount deposited, for circulation, and so long as the bank
shall pay such notes in specie, on demand, they shall be
receivable in payment of duties. § 15. Banks may make
further deposits not less than £5000 at one time, and increase
their circulation accordingly. § 17. If any such bank note
shall not be paid in specie on demand at the bank, the
same may be protested and forwarded to the inspector-
general, who shall then byletter require the bank to pay the
same, with costs of proteit and postage and interest, within
ten days, or the bank shall be closed (unless there be a legal
defence for the non-payment of such note), and notice thereof
given in the Gazette by the inspector-general, stating that he
will redeem the notes to the extent of the funds deposited;
provision is then made for appointing a receiver for settling
the affairs of the bank, who is authorised to take possession
of the bank property, books and papers; and any banking

(a) This section is amended by 19 V., c. 3.
b) This section also amended by the same act.
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partner, associate, or shareholder, or any director, managing
officer or servant of sucli banker or bank, or other person
who shall have been entrusted with the same without having
any legal title to or lien thereupon, who shall have any
moncy, property, securities, books, accounts, papers or
documents of the bank in his possession or under his control,
and shall not forthwith deliver the same to the said receiver,
shall be held to have fraudulently embezzled the same, and
shall be punishable accordingly; and the receiver may
recover possession of the same, as any party may recover
property fraudulently embezzled: the receiver shall settle
the affairs of the bank, and report thereon to the inspector-
general who shall sell the deposits and apply the proceeds,
first in redemption of the bank notes, and then in payment of
other liabilities. The act then provides for the way in which
the business and affairs of the bank are to be wound up: a
schedule of bank liabilities and assets is to be filed in the
county court, and a day appointed by the judge for settling
disputed claims, with power to appeal to the Court of Queen's
Bench against his decision. § 22. The bank may also be
closed if it permit any judgment against it to remain three
months unsatisfied, and no appeal pending. § 24. Every
bank shall keep in the office a list of shareholders open to
the public, and deliver copies of the bank articles to any
person on demand, on payment of 7½d., under a penalty of
£100. § 27. The total liabilities of the bank never to
exceed three times the amount of its capital, under a penalty
of £100 per diem for the excess. § 28. No dividend to be
made out of bank capital. § 30 (a). Half-yearly accounts
(on lst January and lst July) to be rendered by the bank to
the inspector-general of bank assets and liabilities, under a
penalty of £25 per diem for neglect, and if not transmitted
within a month, the bank may be closed. § 36. A general
statement of all the banks under this act to be laid before the
legislature within thirty days after the opening of each session.

BANK NOTES.

By 4 & 5 V., c. 29, § 1, banking companies are required
to deliver a statement in writing on the 15th May and the
15th November, annually, to the receiver-general, of the
amount of notes or bills issued and in circulation at the end
of each calendar month, certified by the cashier and president;
and the person or persons so certifying, shall make and sign
a declaration in writing before a justice of the peace,. that he
or they had the means of knowing that such statement was

(a) Monthly by 14 & 15 V., c. 69, § 1.

Bank NTeten.'
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correct, and that it is so to the best of his or their knowledge
and belief. § 2. Any wilful false allegation in any such
statement shall be a misdemeanor, punishable as for perjury.
§ 3. A duty of one per cent per annum, imposed on the
average amount of notes and bills in circulation pro tem. §
4. The bank or party neglecting or refusing to deliver such
statement, shall forfeit to her Majesty £1000 for the use of
the province, to be recovered with costs, as any other debt
of the crown.

By 10 & 11 V., c. 9, § 3, forging or knowingly uttering
forged bank notes is made felony. See further on this sub-
ject, post title " Forgery.

:BANKS OF RIVERS.

By 4 & 5 V., c. 26, § 12, it is enacted, that if any person
shall unlawfully and maliciously break down, or cut down
any sea-bank or sea-wall, or the bank or wall of any river,
canal, or marsh, whereby any land shall be overflowed or
damaged, or shall be in danger of being so, or shall unlaw-
fully or maliciously throw down, level, or otherwise destroy
any lock, sluice, flood-gate or other work, or any navigable
river or canal, every such offender sball be guilty of felony,
and being- convicted thereof shal be imprisoned for any term
not exceeding four years ; and if any person shall unlawfully
and maliciously cut off, draw up, or remove any piles, chalk,
or other materials fixed in the ground, and used for securing
any sea-bank or sCa-wall, or the baiks or wall of any river,
canal or marsh, or shall unlawfully or maliciously open or
draw any flood-gate, or do any other injury or mischief to
any navigable river or canal, with intent and so as thereby
to obstruct or prevent the carrying on, completing or main-
taining the navigation thereof, every such offender shall be
guilty of felony, and being convicted thereof shall be
imprisoned for any term not exceeding two years.

BARRATRY.

A barrator, in legal acceptation, signifies a common mover,
exciter, or maintainer of suits or quarrels, either in courts or
in the country-1 ast. 368 ; 1 Eaw. 243. In courts, means
either courts of record, or not of record. In the country, in
three manners : 1. In disturbance of the peace. 2. In taking
or keeping possession of lands in controversy. 3. By false
inventions and sowing of calumnnious rumours and reports,
whereby discord and disquiet may arise between neighbours.
-1 Inst. 368. No one can be a barrator in respect to one
act only.-1 IIaw, 243. Neither is an attorney guilty of an

12
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act of barratry in respect of his maintaining another in a
groundless action, to the commencing whereof he was in no
way privy.-L aw. 243. Nor shall a man be adjudged a
barrator in respect of any number of false actions brought by
him in his own iight; for in such case he is liable to double
costs.-1 IIaw. 243.

By statute 34 E. III.,- c. 1, justices of the peace shall have
power to restrain all barrators, and to pursue, arrest, take
and chastise them, according to their trespass or offence.

As to the kind and manner of punishment it is said, that if
tihe offender be a common person he shall be fined and
imprisoned and bound to his good behaviour; and if lie be of
any profession relating to the law, he ought also to be
further punished ,by being disabled to practise for the future.
-1 JIaw. 244.

BASTARD.

By statute *2 W. IV., c. 1, after reciting that doubts had
been entertained respecting the true meaning of 21 James I.
entitled, " An Act to prevent the destroying and murthering
of Bastard Children," and the same had been found difficult
and inconvenient to be put in practice, it is enacted that the
said act should not be in force in this province. § 2.. That
after the passsing of this act the trial of any woman charged
with the murder of any issue of her body, male or female,
which, being born alive, would by law be bastard, shall
proceed and be governed by the like rules of evidence and
presumption as in other trials for murder.

See post title, " Concealing Birth."

BAWDY-HOUSE.

Keeping a bawdy-house is a common nuisance, and it not
only endangers the public peace, by drawing together dis-
solute and debauched persons, but also tends to corrupt the
morals of both sexes, by such an open profession of lewdness.
-3 ist. 204; 1 faw. c. 74, 75,'§ 6. This offence is punish-
able by fine and imprisonement-1Eaw. c. 74, and is in law a
misdemeanor.

A married woman may be indicted for this offence, the
same as if she was a femme sole; and may also be convicted
cf it together with her husband.-Bex v. Williams, i &alk.
383. A man may be bound to his good behaviour for
haunting bawdy-houses with women of bad fame, or for keep-
ing bad women in his own house.-1 Haw. c. 74. And. a
constable is authoi-ised by the common law to arrest persons
that resort to bawdy-houses.-i 1iaw. c. 10, § 34.
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For forms of complaint, summons, &c., see post title
"Indictable Offence."

Indictment for keeping a Bawdy-iouse. (Archbold.)

County of The jurors, &c. That I. S., late of, &c.,
to wit: j labourer, and A. his wife, on the day

of , in the year of the reign of our sovereign lady
Victoria, and on divers other days and times, between that day
and the day of the taking of this inquisition, with force and
arms, at the township aforesaid, in the county aforesaid, unlaw-
fully did keep and maintain a certain common ill-governed and
disorderly bouse, and in the said bouse, for the lucre and gain
of him the said I. S., certain persons, as well men as women,
of evil name and fame, and of dishonest conversation, then and
on the said other days and times, there unlawfully and willingly
clid cause and procure to frequent and come together, and the
said men and women, in the said bouse of him the said I. S.,
at unlawful times, as well in the night as in the day, then and
on the said other days and times, there to be and rémain drink-
ing, tippling, whoring, and misbebaving themselves, unlawfully
and wilfully did permit, and yet do permit, to the great damage
and common nuisance of all the liege subjects of our said
lady the Queen there inhabiting, being, residing and passing,
to the evil example of all others in the like case offending,
and against the peace of our lady the Queen, her crown and
dignity.

BEEF AND PORK.

By the 4 & 5 V., c. 88, (reserved act) reciting that it was
expedient that the regulations in force in Lower Canada and
Upper Canada, with regard to the curing, packing, and
inspection of beef and pork, should be consolidated,-that
one uniform law should be enacted for the whole Province of
Canada, and that the inspection of the articles aforesaid
intended for exportation should cease to be compulsory, but
should be optional to the parties interested : § 1, enacts that
the L. C. act, 44 G. III., c. 9, ord. 2 V., c. 15 ; TJ. C, act
*45 G. III., c. 8, and *3 V., c. 25, shall be repealed.
§ 2. After the passing of, this act the board of trade in
Quebec, Montreal, Toronto and Kingston, and municipal
authorities in other places where inspectors may be required,
may appoint a board of examiners, to consist in Quebec and
Montreal of five, and in other places of three fit and proper
persons, residents, who, before acting shall take and sub-
scribe the following oath before any justice of the district:

"I, A. B., do swear that I will not, directly or indirectly,
personally, or by means of any person or persons in my behalf,
receive any fee, reward, or gratuity whatever, by reason of any

. ttt anb¥ 13t'0t.
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function in my office of examiner, and that I will therein well
and trulv in ail things act vithout partiality, favour or affection,
and to the best of my knowledge and understanding. So help
me God."

§ .3. The mayor of Quebec, Montreal, Toronto, and King-
ston, and the warden or chief municipal officer of other
places, shall appoint by an instrument under his hand and the
seal of the corporation, an inspector of beef and pork for
such places, such inspector to be previously examined by the

board of examiners and recommended by the majority, and
before acting shall furnish two good anad sufficient sureties
in £500, if appointed for Quebec or Montreal, and £250 for
other places, to be approved by the mayor, warden, or chief
municipal authority, by bond to her Majesty, and no inspec-
tor shall allow any person to act for him except his sworn
assistants. § 4. Bond to be kept at the office of the clerk
of the corporation. § 5., Board of examiners before exami-
nation of any such inspector shall require the attendance of
two or more persons of the greatest experience and practice
in the packing, curing and inspection of beef and pork, who
may question the party touching his knowledge of the mat-
ter. § 6. Inspector to take the following oath before the
mayor, warden, or chief municipal officer of the place:

I, A. B., do solemnly swear, that I wilil faithfully, truly
and impartially, to the best of my judgment, skill and under-
standing, do and perform thesoffice of an inspector of beef and
pork, according to the true intent and meaning of an act of the
legislature of this province, intituled, " An Act to regulate the
inspection of Beef anc Forc;" and that I will not, directly or
indirectly, by myself or by any other person or persons whom-
soever trade or deal in beef or pork of any description, other-
wise than for the use and consumption of my own family,
during the time I shall continue such inspector; and that I
will not, directly or indirectly, brand or suffer to be branded
any cask or half cask of beef or poi k, but such as sball be
sound and good and of the quality designated by such brand,
and with regard to which alil the other requirements of the said
act shall have been complied with, to the best of.my know.
ledgce. So help me God.

§ 7. The present inspectors to be re-appointed without
exainination. § 8. The inspectors for Quebec and Montreal
to appoint one or more assistants when required by the board
of trade, subject to the approval of the board of examiners,
for whose acts the inspector shall be responsible; each as-
sistant to furnish two sureties in £250, and take and sub-
scribe the following oath:

" I, A. B., do swear that I will diligently, faithfully and
impartially execute the office of assistant to the inspector of
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beef and porlk for , according to the true intent and mean-
ing of an act of the legislature of this province, intituled, "An
act to re/ulate the inspection of Beef and Pork ;" and that I will
not directly or indirectly, personally or by means of any per-
son or persons in my behalf, receive any fee, reward or gratu-
ity whatever, by reason of my office of assistant to the said
inspector (except my salary from the said inspector), and that
I will not, directly or indirectly. trade in the articles of beef or
pork, or be in any manner concesrned in the purchase or sale of
heef and pork, except so far as may be necessary for myself
and family. So help me God."

§ 9. To be paid and hold office at the pleasure of the in-
spector. § 10. Inspectors and assistants are required to cut
up, sait, pack, cure, or if already packed, to unpack and
examine throughout, adding salt if necessary, and cooper-
ing up the same according to this act, each and every barrel
or half barrel, tierce or half tierce, of beef and pork sub-
mitted to their inspection, such inspection to be made at the
store, shop, or warehouse of such inspector (to be kept in a
convenient situation), or at some store within the limits of
the city, &c., for which he may be appointed, at the option
of the proprietor. § 11. Inspectors and assistants to have
iron or metal brands, and immediately after inspection to
brand on each barrel, tierce or half tierce the words " Que-
bec," " Montreal," " Toronto," or "Kingston," or the name
of the place (as the case may be), and the initial of the chris-
tian name and the surname at full length of the inspector,
with the quality thereof, and if found to be soft or still fed
shall be branded with the word " soft," and if unsound or
unmerchantable with the word "rejected," and the month
and year in which it was inspected, with the net weight and
quality so packed and examined, and to receive for such
inspection one shilling for each barrel, 7½d. for a half bar-
rel, one shillinq and six pence for each tierce, and eleven
pence for a half tierce, exclusive of cooperage and repairs
not exceeding six pence per barrel or half barrel, tierce or
haIf tierce, delivered in good shipping order: such fee or
allowance to be paid by the owner or consignee before re-
moral: after inspection a certificate or bill of inspection
shall be furnished by the inspector or assistant, without
charge, specifying the quantity and the owner's marks, and
the quantities and qualities ascertained by inspection, and
the charges thereof: any inspector or assistant giving an
untrue certificate, or without a personal examination, shall
incur a penalty of £20 currency, and be dismissed from of-
fice : beef or pork re-inspected, to bear the brand of the year
and monti originally affixed-such brand-marks to be brand-
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ed on one head of the barrel or tierce, &c. Where beef or
pork shall be sold subject to inspection, the cost shall fall
on the vendor (if not the applicant), unless agreement to the
contrary at the time of sale. Provided also, that any such
agreement shall imply a warranty that this act has been
complied with, as well with regard to the provisions, as to
the vessels containing the same, and the marks thereon.
§ 12. Al brands to be large and legible, within a space not
exceeding fourteen inches long by eight inches broad, under
a penalty of £20 currency for each barrel, &c. § 13. In-
spector not to charge storeage unless left in store more than
three days after notice of inspection. § 14. Any inspector
suffering beef or pork left in his charge to be exposed, after
inspection, to the heat of the sun, or inclemency of the wea-
ther, longer than six days, shall be liable to the penalty of
£10 currency forý every offence; and for not providing a
suitable store in a convenient situation, twenty shillings a
day. § 15. Barrels and salt, &c., to be furnished by the
inspector, or owner, at the option of such owner or consignee.
§ 16. In case of dispute between the inspector and owner,
with regard to the quality and condition, either party may
apply to a justice, who shall summon three persons of skill
and integrity, one to be named by the inspector and one by
the proprietor, and the third by the justice, who shall ex-
amine and report their opinion under oath (to be adminis-
tered by such justice), and the decision of the majority shall
be final, and the inspector brand accordingly, and if the
opinion of the inspector be confirmed, the costs shall be paid
by the proprietor, otherwise by the inspector. § 17. Any
inspector or assistant neglecting or refusing, when called
upon by any proprietor between sunrise and sunset (not
being previously engaged), within two hours to proceed to
such inspection, shall forfeit to the person applying, on con-
viction before any one justice, the sum of £5 currency over
and above all otber damages. § 18. On the head of any
barrel, &c., containing any thin, rusty, measley, tainted,
sour, or unmerchantable pork, or unmerchantable or spoiled
beef, branded " rejected," the true character both as to qua-
lity and condition of such pork or beef shall be marked with
black paint, and the inspector shall certify, when required,
the quality, state and condition thereof, and the package
containing the same, specifying the extent of damage and
apparent cause thereof, with the brands or other marks upon
the casks or packages, and the name of the owner. § 19.
Barrels, &c., to be made of good seasoned white oak staves;
and heads not less than - inch thick ; each stave on the edge
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at the bilge not less than i an inch thick for barrels, nor
less than î for tierces, and half barrels or tierces in the
same proportion to their size, and in both cases free from
defect; each barre], &c., to be hooped and covered ' of the
length with good oak, ash, or hickory hoops, leaving j in
the centre uncovered; and each barrel, &c., shall be bored
in the centre of the bilge with a bit of not less in diameter
than one inch, for the reception of pickle, each barrel to be
not less than 27 inches nor more than 28± inches long; and
the contents of each beef barrel shall not be less than 28
gallons nor more than 29 gallons wine measure, and of each
pork barrel not less than 30 gallons nor exceeding 31 gal-
lons wine measure ; each tierce not less than 30 inches nor
more than 31 inches long : contents for beef, not less than
44 gallons nor more than 45 gallons wine measure: for
pcrk, not less than 45 gallons nor more than 46 gallons wine
measure : half barrels or tierces to contain half the quantity,
and no more. Inspectors to ascertain the sufficiency of each
barrel, &c., before branding, and to brand none without.
§ 20. The salt to be used shall be clean St. Ubes, Isle of
Milay, Turc's Island, or other coarse ground salt of equal
quality ; and every barrel of fresh beef or pork shall be well
salted with 75 pounds, and every tierce with 112 pounds of
good salt as aforesaid, exclusive of a sufficient quantity of
pickle as strong as salt will make it, and to each barrel of
beef and pork shall be added four ounces, and to each tierce
six ounces of saltpetre; and each half barrel of fresh beef
and pork shall be salted with half the quantity of salt and
saltpetre above mentioned, with a sufficiency of pickle, and
in all cases of packing and re-packing beef and pork to be
inspected and branded under the authority of this act, the
inspector is hereby authorised to use salt, saltpetre, and
pickle, in his dliscretion. § 21. Ahi beef which an inspector
shall find on examination to have been killed at a proper
age, and to be fat and merchantable, shall be cut into pieces
as nearly square as may be, not more than eight.nor less
than four pounds weight; and shall be sorted and divided
for packing and re-packing in barrels and half barrels,
tierces and half tierces, into four different sorts, to be deno-
minated respectively mess-prime mess-prime-and cargo
beef.

Mless beef shal consist of the choicest pieces only, that is
to say, briskets, the thick of the flank, ribs, rumps, and sir-
loins of oxen, cows or steers, well fatted; and each barrel or
half barrel, ticrce or half tierce, containing beef of this de-
scription, shell be branded on one of the heads with the words
Mesis Beef.
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Prime mess beef shall consist of pieces of meat of the
second class, from good fat cattle, without shanks or necks;
and barrels and half barrels, tierces and half tierces, con-
taining beef of this descristion, shall be branded on one of
the heads thereof with the words Prime Mess Beef.

Prime beef shall consist of choice pieces of fat cattle,
amongst which there shall not be more than the coarse pieces
of one side of a carcass, the houghs and neck being cut off
above the first joint; and barrels and half barrels, tierces
and half tierces, containing beef of this description, shall be
branded on one of the heads with the words Prime Beef.

Cargo beef shall consist of the meat of fat cattle, of all
descriptions, of three years old and upwards, with not more
than half a neck and three shanks, (with the hough cut off
above the first joint), and the meat otherwise merchantable;
and barrels and half barrels, and tierces and half tierces,
containing such beef, shall be branded on one of the heads
Cargo Beef.

And each barrel, in which beef of either of the foregoing
descriptions shall be packed or repacked, shall contain two
hundred pounds of beef, and each half barrel, one hundred
pounds; each tierce, three hundred pounds, and each half
tierce, one hundred and fifty pounds.

§ 22. Al pork which an inspector shall find to be fat and
merchantable, shall be cut in pieces as nearly square as may
be, and not exceeding six, nor less than four pounds weight,
and shall be sorted and divided into four sorts, to be denomin-
ated respectively mess-prime mess-prime-and cargo pork.

Mess pork shall consist of the rib pieces only, of good hogs,
not weighing less than two hundred pounds (a) each; and
barrels and half barrels, tierces and half tierces, containing
such pork, shall be branded on one of the heads Mess Pork.

Prime mess pork shall consist of the pieces of good fat
hogs, not weighing less than one hundred and ninety pounds
each, the barrel to contain the coarse pieces of one hog only
-that is to say, two half heads (not exceeding together six-
teen pounds in weight) with two shoulders and two hams, and
the remaining pieces of a hog; the tierce to contain the re-
lative proportion of heads, shoulders and hams, and the
remaining pieces of one hog and a half hog; and barrels and
half barrels, tierces and half tierces, containing porkt of tbis
description, shall be branded on one of the heads Prime
Mess Pork.

Prime pork shall consist of the pieces of good fat hogs, not

(a) Amended by 20 V., c. 13, ineluding hogs exceeding 200 lbs. weight,

làEîtttu1 vo0tt.
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weighing less than one hundred and fifty pqëids each, the
barrel to contain the coarse pieces of one hog and a half only,
that is to say, three half heads, (not exceeding together
twenty-four pounds in weight,) three hams and threeshoulders,
and the remaining pieces of a hog and a half hog; the tierce
to contain the relative proportions Of heads, slulders and
hams, and the remaining pieces of two hogs and a quarter of
a hog; and each barrel or half barrel, tierce or half tierce,
coritaining pork of this description, shall be branded on one
of the heads Prime Pork.

Cargo pork shall consist of the pieces of fat hogs, weighing
not less than one hundreds pounds each, the barrel to contain
the coarse pieces of not more than two hogs, that is to say,
four half heads, (not exceeding together in weight thirty
pounds), four shoulders and four hams, and the remaining
pieces of two hogs, and shall be otherwise merchantable pork;
the tierce to contain the relative proportion of heads, shoulders
and hams, and the remaining pieces of three hogs; and the
barrels and half barrels, tierces and half tierces, containing
pork of this description, shall be branded on one of the heads
Cargo Pork; but in all cases the following parts shall be cut
off and not packed, viz., the ears close to the head, the snout
above the tusks, the legs above the knee joint, the tail shall be
cut off, and the brains, tongue and bloody grizzle taken out;
and each barrel, in which pork of any cf the foregoing de-
scriptions may be packed or repacked, shall contain two
hundred pounds; and each tierce three hundred pounds; and
each half barrel, or half tierce, one-half those qualities re-
spectively, of the several qualities of pork as aforesaid, and
shal be branded accordingly. § 23. No inspecter or assistant
inspector of beef and pork shall directly or indirectly trade
or deal in beef or pork, or be concerned in such trade, whether
by buying, bartering, or exchanging any live or dead cattle
or hogs, with a view to pack the saie or get them packed, or
by buying, bartering or exchanging beef or porkwhen packed;
nor shall he puréhase beef or pork cf any description, other-
wise than for the use and consumption of his family, under a
penalty of £50 currency for each effence, and on pain cf
being removed from office. § 24. If any packer or any other
person shall, with a fraudulent intent, efface or obliterate any
of the inspector's brand marks, or shall counterfeit any such
marks or brand the same on any barrel or half barrel, tierce
or half tierce, or shall empty or partiallyempty any.barrel
or half barrel, tierce or half tierce, branded after inspection,
in order to put into the ,same other beef or pork, or shall use,
for thepurpose cf packing any beef or pork, old barrels or

13
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half barrels, tierces or half tierces, without destroying the old
brand marks, before offering the same for sale or exportation,
or not being an inspector or assistant inspector, shall brand
any pork or beef with the inspector's brand-marks, such per-
son so ofending shall for every such ofence incur a penalty
of £50 currency, and every inspector or assistant inspector,
who shall inspect or brand any beef or pork out of the limits
for which he shall be appointed, or shall hire out his brands
to any person whomsoever, or shall connive at or be privy
to any fraudulent evasion of inspection of beef and pork by
others, shall for every such offence incur a penalty of £50
currency. § 25. Nothing herein contained shall be cou-
strued to prevent any person from packing for exportation,
or from exporting any beef or pork, without inspection,
provided such beef or pork be packed in tierces or half tier-
ces, barrels or half barrels, of the dimensions hereinbefore
prescribed for such vessels respectively, and be marked with
black paint, or branded on one end thereof, -with the name
and address of the packer, the date and place of packing, the
weight, and the quality of the provisions contained in each
package; nor shall anything herein contained prevent any
person from packing for exportation, or from exporting without
inspection, any rounds of beef, rounds and briskets of beef,
the meat of young pigs, called pig pork, the tongues of neat
cattle, the tongues of pigs, hams of pigs, or pigs' cheeks, or
any smoked or dried meat of any description, contained in
tubs, casks or barrels, or other packages of any kind, provided
each package be marked in the manner above mentioned ; but
every person who shall export any meat of the kind last men-
tioned, not so marked as aforesaid, or beef or pork of any other
kind, not so marked, and not packed in barrels or half barrels,
tierces or half tierces, of the dimensions hereinbefore pre-
scribed, shall thereby incur a penalty of twenty shillings
currency for every barrel or half barrel, tierce or half tierce,
tub, cask or other package, with regard tohich the pro-
visions of this section shall be contravened,âand such penalty
shall be recovered and applied in the manner provided in
regard to the other penalties imposed by this act. § 26.
All fines, penalties and forfeitures, imposed by this act,
not exceeding £10 sterling, shall be recoverable -with
costs in a summary way, before any two justices of the
peace of the district, and may, in default of payment,
be levied by warrant of distress, to be issued by such
justices, against the goods and chattels of the offender;
and when'the same shall exceed the suin of £10 sterling, they
shall be sued for and recovered by civil action, before any
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court of competent jurisdiction, and levied by execution, as in
the case of debt, and one moiety of such fines and forfeitures

(except such as hereinbefore directed to be otherwise applied)
shall be immediately paid into the hands of the treasurer of
the city of Toronto, or place wherein the suit shall have been
brought, and shall remain at the disposal of the corporation
for the public uses thereof, and the other moiety shall be-
long to the prosecutor, unless the action be brought by any
officer of such corporation, in which case the whole shall
belong to the corporation for the uses aforesaid. § 27. Ac-
tions to be commenced within six calendar months. § 28.
Act to be in force from the lst January, 1842. § 29. And
to continue in force till the lst January, 1848, and the end
of the next session.

By 13 & 14 V., c. 30, it is enacted that none but inspec-
tors or their assistants duly appointed, or actual owners,
shall inspect any beef or pork, or brand or mark any barrel
or half barrel, tierce or half tierce, or cask, or vessel of any
kind containing the same, under a penalty of £10, to be
recovered and applied as provided by 4 & 5 V., c. 88:
and if any owner shall brand any such vessel without affix-
ing to it his name and the initial of his christian name,
the date when branded, and the word " owner" or "owners,"
he shall incur the penalty aforesaid. § 2. Notwithstand-
ing § 11 of said act, it shall be lawful to brand on the,
vessel containing any beef and pork "re-inspected,"
the date thereof, and other particulars required in case
of inspection-but no former inspection brand to be effaced;
every re-inspection made contrary to this section liable to the
penalty aforesaid. § 3. Notwithstanding § 13 of former
act, inspector not to charge storeage on beef or pork inspected
by him, unless left in his store more than ten days after
notice by him, eof inspection to the proprietor or consignee.
§ 4. The act 4 & 5 V., c. 88, as amended, made permanent.

BENCH WARRANT.

*By 55 G. III., c. 2, § 3, the process upon every indict-
ment to -bring the person indicted into court, shall be -a
capias, in the usual form, issued from the court before whom
the said indictment shall be found, directed to the sheriff of
the district wherein the said court shall be then sitting, com-
manding him to take the person so indicted and bring him
before the said court, and if the person cannot be taken
during the sitting of the said court, that then so soon after as
he shall be taken he do bring or cause him to be brought
before some justice of the peace of the said district, te be
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dealt with according to law; which said capias shall be made
returnable in the court of King's Bench on the first day of
the tern next after the sitting of the said court before which
the said indictment shall have been found. And if upon the
return of the said writ the sheriff of the said district shall
return that the person therein named is not to be found in
his district, then an alias writ of capias shall issue from the
Court of King's IBench, under the seal of the said court,
tested of the first day of term time, or on the last day of the
preceding term, if in vacation, returnable before the said
Court of King's Bench on the first day of the term next
ensuing. § 4. And if to the said writ of alias capids the
sheriff shall return non est inventus, then upon motion in
court, or before a judge in vacation, a writ of exigent shall
issue. For further proceedings see post title "Outlawry."

The above act was allowed to expire, but was revived and
continued by the *3 W. IV., c. 5, (passed in February, 1833,)
for six years, and to the end of the next spssion. And by
*2 V., c. 7, was made perpetual.

After an indictment found, any private person, without a
warrant, may arrest the offender.-Dalt. c. 170, § 5.

Upon the party being taken, (if the charge be misde-
meanor only,) he may give recognizance to appear to any
magistrate, who thereupon will grant a supersedeas of the

#warrant. But if the charge -ie felony, magistrates should
be exceedingly cautious in taking bail after an indictment
found by the grand jury; and the better course would për-
haps be, to leave the prisoner to apply to a judge, who will
bail him or net, according to his discretion.

Form of a Bench Warrant.

County fYork' To the Sheriffof the County of York, Greeting:

These are to will and require, and in her Majesty's name to
command you, upon sight hereof, to bring before us, J. C. and
S. P., Esquires, two of her Majesty's justices of the peace for
the county of York, at the general quarter sessions of the peace
now being holden at the city of Toronto, in and for the said
county of York, or such other two or more of her Majesty's
justices of the peace for the said county as shall le then and
there sitting, the body of A. B., who stands indicted before us
at this same sessions for an assault, (orfor larceny,) if the court
shall be then and there sitting; and if he cannot lbe taken
during the present sessions, that then so soon after as he shall
be taken you bring or cause hin to be brought before some jus-
tice of the peace of the said county, to be deaIt with accordig
te law ; and what you shall have done herein make appear te
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ber Majesty's justices of the Court of Queen's Bench at To-
ronto, on the first day of term now next ensuing, and
have you there this warrant. Dated in open sessions, at the
city of Toronto, this day of , in the year of our
Lord 18

J. C.
S. P.

BENEFIT OF CLERGY.

Benefit of clergy was a privilege allowed by the law to
clerks in orders, and afterwards to those among the laity who
could read, by virtue of, which a criminal, though duly con-
victed, was discharged from the sentence of the law in the
king's courts and delivered over to the ordinary, to be dealt
with according to the ecclesiastical canons.-4 BI. Com. 368.
Owing to the ancient severity of the British law, which sub-
jected all persons convicted of felony, of any description, to
the penalty of death, the benefit of clergy appears to have
been a remedy invented by the church in her day of power
to rescue offenders convicted of felony from the punishment
consequent thereon; subsequently the legislature, to distin-
guish such crimes as were by statute to be punished with
death, usually enacted that the offender, upon conviction,
should be deemed guilty of felony without benefit of clergy,
thus leaving the criminal to rely only upon the royal prero-
gative for a mitigation of his punishment. The real distinc-
tion therefore, in cases of felony, appears to have been this:
felonies at the common law or by statute, within the benefit
of clergy, were no longer deemed capital; but such as were not
within this privilege partook of all the ancient rigour of the
law, and were deemed capital or punishable with death.
Benefit of clergy is now very properly abolished and a milder
criminal code substituted: this important change was effected
in England by 7 & 8 G. IV., c. 27, and in Upper Canada by
statute *3 W. IV., c. 5.

And by 4 & 5 V., c. 24, § 19, benefit of clergy is abolished
throughout the United Provinces.

BENEFIT SOCIETIES.

See " Povident Societies."

BIGAMY.

Bigamy signifies, in criminal law, the offence of having two
wives or two husbands, at the same time.-4 Bi. Cnom. 163.

By 4 & 5 V., c. 27, § 22, if any person, being mairied,
shall marry any other person during the life of the frmer
husband or wife, whether the second marriage -shall have
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taken place in this province or elsewhere, every such offen-
der, and every person counselling, aiding or abetting such
offender, shall be guilty of felony, and being convicted
thereof, shall be liable to be imprisoned at hard labour in
the provincial penitentiary for any term not less than seven
years, or to be imprisoned in any other prison or place of
confinement for any term not exceeding two years, and any
such offence may be dealt with, enquired of, tried, determined
and punished in the district or county where the offender
shall be apprehended or be in custody, as if the ofence had
been actually committed in that district or county: provided
always, that nothing herein contained shall extend to any
second marriage contracted out of this province, by any other
than a subject of her Majesty resident in this province, and
leaving the same with intent to commit the offence, or to any
person marrying a second time, whose husband or wife shall
have been continually absent from such person for the space
of seven years then last past, and shall not have been known
by such person to be living within that time; or shall extend
to any person, who, at the time of sucli second marriage,
shall have been divorced from the bond of the first marriage,
or to any person whose former marriage shall have been
declared void by the sentence of any court of competent
jurisdiction.-For forms see " Indictable Ofences."

BILLIARD TABLES.

By 12 V., 81, § 60, municipalities are authorised to make
by-laws for the regulation of such.

By16 V., c. 184, § 3, they are also authorised tomake by-laws
for regulating and governing the keepers of, and for licensing
the same, and fixing the amount of duty, and for imposing
penalties for the infraction of such by-laws.

BLASPHEMY AND PROFANENESS.

All blasphemies against God, as denying His being or
providence, and all contumelious reproaches of Jesus Christ;
all profane scoffing at the holy scriptures, or exposing any
part of them to contempt or ridicule-; impostors in religion,
as falsely pretending to extraordinary commissions from
God, and terrifying or abusing the people with false denun-
ciations of judgment, and all open lewdness grossly scanda-
lous are punishable by fine and imprisonment, and also such
corporal punishment as to the court shall seem meet, accord-
ing to the heinousness of the crime.-1 ffaw. 6, 7.

And if any person shall, in any stage-play, interlude,
show, May-game or pageant, jestingly or profanely speakc

Efili;trz Eaibits.



3Ufta Em. 10

or use the holy name of God, or of Christ Jesus, or of the
Iloly Ghost, or of the Trinity, he shall forfeit £10-half to
the king and half to him that shall sue.-3 J. C. 21.

BOARD OF HEALTi.
See "Public Hfealth."

BOARD OF WORKS.
"See post title "P ublic Works.

BOUNDARY LINES.

By 12 V., c. 35, reciting that it was expedient to amend
and consolidate the laws respecting land surveyors, and the
survey and admeasurement of lands, by § 1, former acts (a)
are repealed.

§ 26. Stone monuments, or monuments of durable mate-
rials, to be placed at the several corners, governing points or
offsets of every township surveyed or hereafter to be survey-
ed; and also at each end of the several concession lines of
such townships; and lines drawn as hereinafter prescribed
therefrom shal be the permanent boundary lines of such
townships and concessions. § 27. Such monuments to be
placed under the direction and order of the Commissioner of
Crown lands. § 28. That the courses and lengths of said
boundary lines so ascertained and established, shall be the
true courses and lengths of the boundary lines of said town-
ships and concessions, whether the same do or not, on actual
survey, coincide with the courses and lengths in any letters
patent or othér instrument. § 29. If any person shall know-
ingly and wilfully pull down, deface, alter or remove, any
such monument so erected as aforesaid, he shall be guilty of
felony; and if any person shall knowingly and wilfully
deface, alter or remove any other land-mark, post •or monu-
ment, placed by any land surveyor to mark any limit,
boundary or angle of any township, concession, range, lot or
parcel of land, such person shall be guilty of misdemeanor,
and being convicted before any competent court, shall be
punished by fine or imprisonment, or both; fine not to
exceed £25, nor imprisonment three months : but this clause
not to prevent land surveyors, in their operations, from
taking up posts or other boundary marks when necessary;
after which they shall carefully replace them as before.
§ 30. Monuments not to be placed under § 26, 27, except on
application of the municipal council of the district. § 31. It

(a) 88 G. III., c. 1; 59 G. III., c. 14; 2V., c. 17; 4 & 5 V., c. 9.
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shall be lawful for the district council, on application of one-
half of the resident landowners in any concession (or without
such application if the council shall deem necessary), to make
application to the governor to cause any such line to be sur-
veyed and marked by permanent stone boundaries under the
direction and order of the Commissioner of Crown Lands, at
the cost of the proprietors of the lands in such concession
or part of a concession interested; and it shah be lawful for
such district council to cause an estimate of the sum requi-
site to defray the expenses to be incurred to be laid before
them, in order that the same may be levied on the said pro-
prietors in proportion to the quantity of land held by them
respectively in such concession or part of a concession, in
the same manner as any sum required for any other purpose
authorised by law may be levied ; and the lines or parts of
lines so surveyed and marked as aforesaid, shall thereafter
be taken to be the permanent boundary lines of such con-
cessions or parts of concessions to all intents and purposes;
and all expenses incurred in performing any survey or
placing any monument or boundary under this section, shall
be paid by the district treasurer to the person employed, on
certificate of the Commissioner of Crown Lands: provided
that the lines shall be drawn so as to leave each of the
adjacent concessions of a depth proportionate to that intend-
ed in the original survey. § 32. All boundary lines of
townships, cities, towns, villages, concession lines, govern-
ing points, and all boundary lines, of concessions, sections,
blocks, gores, commons, and all side lines and limits of lots
surveyed ; and all posts or monuments which have been
placed or planted at the front angles of any lots or parcels
(provided the same have been or shall be marked, placed or
planted, under the authority of the executive government of
the late province of Upper Canada, or under the authority
of the executive government of this province), shall be,
and the same are hereby declared to be, the true and unalter-
able boundaries of the same, 'whether the same shall upon
admeasurement be found to contain the exact width, or more
or less, expressed in any letters patent, grant or other instru-
ment in respect thereof ; and such township, city, town, &c.,
shall embrace the whole width contained between the first
posts, monuments or boundaries, planted or placed at the front
angle of any such township, city, town, &c., so marked,
placed or planted as aforesaid, and no more nor less. § 33.
Al allowances for roads or streets in any city, town or
village, to be public highways. § 34. As to lands granted in
blocks and subsequently surveyed by the grantees-such

Botuem Efut.,
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surveys to be deemed original surveys. § 35. The course
of the boundary line of each and every concession, on that
side from which the lots are numbered, shall be, and the
same is hereby declared to be, the course of the division or
side lines throughout the several townships; provided that
such division or side lines were intended in the original
survey to run parallel to the said boundary; and all sur-
veyors are hereby required to run division or side lines,
which they may be called upon to survey, so as to corres-
pond with and be parallel to that boundary line of the
concession in which such lands are situate, from whence the
lots are numbered as aforesaid: provided always, that such
division or side lines were intended in the original survey to
run parallel to the said boundary : provided also, that when
the end of a concession from which the lots are numbered is
bounded by a lake or river, or other natural boundary, or
where it has not been run in the original survey, performed
under such competent authority as aforesaid, or when the
course of the division or side lines of the lots therein was
not intended in the original survey to run parallel to suchi
boundary, the said division or side line shall run parallel to
the boundary line at the other extremity of such concession,
provided thoir course was int.ended in the original survey to
be parallel thereto, and that such boundary line was run in
the original survey: provided further, that when in the
original survey the course of the division or side lines in any
concession was not intended to be parallel to the boundary
line at either end of such concession, they shall be run at
such angle with the course of the boundary line at that end
of the said concession from which the lots' are numbered, as
is stated in the plan and field notes of the original survey;
provided such line was run in the. original survey as afore-
said, or with the course of the boundary line at the other
extremity of the said concession, if the boundary at that end
of the concession from which the lots are numbered was not
run in the original survey; or if neither of the aforesaid
boundaries of the concession were run in the original survey,
or if it be bounded at each end by a lake or river or other
natural boundary, then at such angle, with the course of the
line in front of the said concession, as is stated in the plan
and field notes aforesaid: provided, nevertheless, that if any
division or side line between lots, or proof line intended to
be parallel to the division or side lines between lots, shall
have been drawn in any such concession in the original sur-
vey thereof, the division or'side lines between the lots therein
shall be drawn parallel to such division or side line, or proof

14
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line ; and wlien two or more such division or side lines, or
proof lines, have been drawn in the original survey, that'
division or side line, or proof line nearest to the boundary of
the concession from which the lots are numbered, shall go-
vern the course of the division or side lines of all the lots in
such concession, between the boundary of the concession
from whicli the lots are numbered and the next division or
side line, or proof line drawn in the original survey, which
shall govern the course of the division or side lines of all the
lots up to the next division or side line, or proof line, drawn
in the original survey, or to the boundary of the concession
towards which the lots are numbered (as the case may be):
provided further, that in all those townships which in the
original survey have been divided into sections, pursuant to
an order in council, dated 27th March, 1829, the division or
side lines in all concessions, in any section, shall be governed
by the boundary line of such section, in like manner as the
division or side lines in townships originally surveyed before
that day are governed by the boundary lines of the conces-
sion in which such lots are situate. § 36. The front of each
concession where only a single row of posts has been planted,
and the lands have been described in whole lots, shall be
that end or boundary of such concession which is nearest to
the boundary of the township from which the concessions are
numbered; provided, that in those townships bounded in
front by a river or lake, where no posts were planted in the
original survey to regulate the width in front of the lots in
the broken front, the division or side lines of such lots shall
be drawn from the posts or boundaries on the concession line
in the rear, parallel to the governing line determined as
aforesaid, to the river or lake in front ; provided also, that
when the line in front of any such concession has not been
run in the original survey, the division or side lines of the
lots in such concession shall be run froin the original posts
or monuments planted on the rear thereof, parallel to the
governing line determined as aforesaid, to the depth of the
concession, viz.: to the centre of the space contained between
the lines in front of the adjacent concessions, if the conces-
sions -were intended in the original survey to be of an equal
depth; or if they were not so intended, then to the propor-
tionate depth intended in the original survey, having due
respect to any allowance for road made in the original sur-
vey; and that op straight line joining the extremities of
the division or side lines of any lot in such concession,
drawn as aforesaid, shall be the true boundary Une of
that end of the lot which has not been run in the original
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survey. § 37. That in townships in which the conces-
sions have been surveyed with double fronts, that is with
posts or monuments planted on both sides of the allow-
ance for roads between the concessions, and the lands
have been described in half lots, the division or side
lines shall be drawn from the posts at both ends to the
centre of the concession, and each end of such concession
shall be the front of its respective half of such concession,
and a straight line joining the extremities of the division
or side lines of any half lot, in such concession drawn
as aforesaid, shall be the true boundary of that end of the
half lot which has not been bounded in the original survey.
§ 38. That in those townships where each alternate concession
line only has been run in the original survey, but with double
fronts, the division or side ines shall be drawn from the posts
or monuments on each side of such alternate concession lines,
to the depth of a concession, viz., to the centre of the space
contained between such alternate concession lines, if the con-
cessions were intended in the original survey to be of an
equal depth, otherwise to the proportionate depth intended;
and each alternate concession line as aforesaid, shall be the
front of each of the two concessions abutting thereon.
§ 39. Every land surveyor running any side Une beteen lots
shall, if not done before, or if done, and the course cannot be
ascertained, determine by astronomical observation, the true
course of a straight line between the front and rear ends of
the governing boundary line of the concession or section, and
shall rua such side line parallel thereto, if so intended in the
original survey, or at such angle therewith as stated in the
plan and field notes. § 40. Reladng to surveys when the
original post or monument cannot be found is repealed by 18
V., c. 83, and other provisions made by § 10 of that statute.
§ 44. In cases where letters patent have issued for several
lots, in concessions adjoining each other, the side lines shall
commence at the front angles of such lots, and shall be run
as hereinbefore provided, and shall not continue on in -a
straight line through several concessions, unless the side lines,
when run as aforesaid, shall intersect the corresponding post
or monument in the front of the concession next in rear; each
lot being surveyed and bounded independently of all other
lots mentioned in the grant. § 48. False swearing under
this act to be deemed perjury. § 49. If any action of eject-
ment shall be brought against any person who, after any line
or limit shall have been established according to this act,
shall be found, in consequence of unskilful survey, to have
improved on lands not his own, the judge of assize shall

»c0ttWp tum,#Ø.
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direct the jury to assess such damages for the defendant for
any loss he may sustain thereby, and to assess the value of
the land; and if verdict be found for the plaintiff, no writ of
possession shall issue, until such plaintiff shall have tendered
or paid such damages, or shall have offered to release the
land to the defendant, provided the defendant should pay or
tender to the plaintiff the value of the land so assessed, before
the fourth day of the ensuing term. § 50. If upon the trial
it should appear, that defence made was only for the purpose
of obtaining the value of improvements in consequence of un-
skilful survey, and the judge shall so certify, the defendant
shall be entitlcd to his costs, provided that at the time of
entering into the consent rule the defendant shall have given
notice to the plaintiff that lie only claimed the amount of his
improvements, and did not intend to contest plaintiff 's title ;
and in case such notice shall not be given, or the jury shall
assess less than the amount claimed, the defendant shall pay
costs to the plaintiff. §51. Interpretation clause. § 52. A
copy of this act to be sent to every land surveyor.

By 18 V., c. 83, § 7, when any surveyor shall be in doubt
as to the true boundary or limit of any township, concession,
range, lot or town, which he may be employed to survey, and
shall have reason to believe that any person is in possession
of important information, touching such boundary or limit,
or of any writing, plan, or document, and the party is not
willing to attend or produce the same, such surveyor, or his
employee, upon making an affidavit of the facts before a
justice of the peace, and filing the same in the office of the
county court, may obtain a subpena duces tecum, and serve'
a copy on the party personally, or leave it at his usual place of
abode, at the same time exhibiting the original, and if the
party named therein, upon being tendered his reasonable
expenses, shall neglect or refuse to appear before such sur-
veyor, or produce such documents, or give such evidence, he
shall be guilty of a contempt, and punished by fine or imprison-
ment in the discretion of the judge. § 8. Whenever the
municipal corporation of any township, city, town, or incor-
porated village shall adopt a resolution on applicatien of one-
half the resident land holders to be affected thereby, that it
is desirable to place stone or other durable monuments at the
front or at the rear, or at the front and rear angles of the
lots in any concession or range, or part of a concession or
range in their toiwnship, city, town, or incorporated village,
it shali be lawful for such municipal corporation to make
application to the Governor in the same manner provided in
the st § of the 12 V., c. 35, praying him to cause a survey
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of such concession or range, &c., to be made, and such
boundaries to be planted under the authority of the Com-
missioner of Crown Lands; and the person or persons making
sucih survey shall, accordingly, plant stone or other durable
monuments at the front or at the rear, or at the front and
rear angles of each and every lot in the said concession or
range, or part of the same, and the limits of each lot so
ascertained shall be taken to be, and are hereby declared to
be, the true limits thereof: and the costs of the said survey
shall be defrayed in the manner prescribed by the said
31st §, 12 V., c. 35. § 9. The limits or side lines of double
fronted concessions to be drawn from the posts at both
ends thereof to the centre of the concession, as provided in
the 37th § of the said act, 12 V., c. 35, without reference to
the manner in which the lots in such concession shall
have been described for patent. § 10. In case the origi-
nal post or monument from which any side line or limit
between lots should commence, cannot be found, the surveyor
shall obtain the best evidence the case will admit of respect-
ing the same ; but if the same cannot be satisfactorily
ascertained, he shall measare the true distance between the
nearest undisputed posts, limits or monuments, and divide
such distance into such number of lots as the same contained
in the original survey, assigning to each a breadth propor-
tionate to that intended in such original survey, as shewn on
the plan and field notes thereof ; and if any portion of the
line in front of the concession in which such lots are situate,
or boundary of the township shall be obliterated or lost, then
he shall run a line between the two nearest points or places
where such line can be clearly and satisfactorily ascertained,
and shall plant all such intermediate posts or monuments as
he may be required to plant, having due respect to any
allowance for roads, or commons set out in such original
survey, and the limits so found shall be the true limits
thereof.

By 20 V., c. 73, § 1, notwithstanding said act 12 V., c.
85, (or any other act,) it shall be lawful for surveyors, and
they are heby required, when called on te determine dis-
puted boundaries in the said townships, to ascertain and
establish the division or side lines of the lots by running
such side lines as they were run in the original survey,
whether the same were run from the front of the concession
to the rear, or the rear to the front, in the original survey,
and te adhere te all posts, limits or monuments, planted on
the division or side lines in the original survey, as being or
designating corners of lots under such original survey.
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BREAD.
*By 6 G. IV., c. 6, entitled, "An Act for the better regu-

lating the assize and fixing the Price of Bread in the several

police towns throughout the province," certain provisions
were made on the subject. But this act, although not ex-
pressly repealed, is now superseded by the municipal act 12
V., c. 81, § 30, which amongst other things authorises the
municipalities of incorporatcd villages, &c. to make by-laws
for regulating the assize of bread.

BRIBERY.

Bribery is the receiving of any undue reward by any per-
son whatsoever, whose ordinary profession or business relates
to the administration of public justice, or who is in any
official situation, in order to influence his behaviour in office,
and incline him to act contrary to the known rules of honesty
and integrity, and the person who gives the bribe is as much
guilty of the offence as he who takes it. 3 ln8t. 149; 1
law. c. 67, § 2 ; 4 BI. Com. 139.

The offence of bribery is punishable with fine and impri-
sonment.-1 Iaw. c. 67, § 3.

In judges, especially the superior ones, says Blackstone,
bribery hath always been looked upon as so heinous an offence,
that the Chief Justice Thorp was hanged for it in the reign
of Edward III.-4 BI. Com 140.

By a statute of 2 Hen. IV. all judges, officers and ministers
of the king, convicted of bribery, shall forfeit treble the
bribe, be punished at the king's will, andbe discharged from
the king's service for ever.-3 Inst. 146.

So a mere attempt to bribe a judge or a juryman is punish-
able by law in the party that offers it.-3 Inst. 147; R. v.
Young, cit. 2 East. Rep. 14, 16.

Bribery at elections for members of parliament was
always an offence at common law, and punishable by indict-
ment or information.-R. v. Pitt, 3 Burr, 1335.

BRIDGES.

By 4 & 5 V., c. 26, § 13, if any person shall unlawfully
and maliciously pull down or in anywise destroy any public
bridge, or do any injury with intent to and so as thereby to
render such bridge or any part thereof dangerous or impass-
able, every such offender shall be guilty of felony, and,
being convicted thereof, shall be imprisoned for any term not
exceeding four years.

By statute 8 V., c. 44, if any person shall drive or ride at



a faster rate than a walk over any public bridge exceeding
thirty feet in length in Upper Canada, each and every person
so offending, upon proof of such offence before any justice of
the peace for the district, either by confession of the party,
or by the oath of one or more credible witness or witnesses,
and on conviction thereof shall be liable to a fine of not less
than 5s. nor more than 20s., to be paid forthwith, and in
default thereof to be levied by distress and sale of the
offender's goods and chattels, by warrant under the hand
and seal of such justice ; and in case of insufficiency of dis-
tress, or the offender not being resident in the district, it
shall be lawful for such justice, by warrant under his hand
and seal, to commit such offender to the common gaol of the
district for a period not exceeding two days, unless penalty
and costs sooner paid. § 2. Penalties to be paid to the treasurer
for the use of the district. § 3. Notice of this act to be
printed and put up at each end of the bridge in the form pre-
scribed. § 4. Any person defacing such notice shall be
liable to a fine of not less than 5s. nor more than 40s., re-
ceivable as other fines imposed by this act.

By 9 V., c. 37, § 7. The management of all bridges on
which provincial funds have been expended is transferred to
the commissioners of public works. § 23. And vested in
her Majesty.

Bridges in Upper Canada mentioned in the Schedule to
this act.

The Union Suspension, and other bridges over the Ottawa
river between Bytown and Huil.

The Trent bridge at the mouth of the Trent.
The bridge at the mouth of Lake Simcoe.
The Dunnville bridge.
The Brantford bridge.
The Paris bridge.
The Delaware bridge.
The Chatham bridge.
The Municipal Act 12 V., c. 81, § 31, authorises township

municipalities to make by-laws for regulating the driving and
riding over any bridge erected or to be erected in such
township.

See also "Bighways,' "Travellers."

BUGGERY.

Buggery is a detestable and abominable sin, not to be
named, committed by carnal knowlege against the ordinance
of the Creator and order of nature by mankind, or with
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brute breast, or by womankind with brute beast.-3 Inst.
58. And by stat. 25 H. VIII., c. 6, buggery committed
with mankind or beast, is made felony; which said statute
making it, felony generally, there may be accessories before
and after, but those that are present, aiding and abetting,
are all principals,; and although none of the principals are
admitted to their clergy, yet accessories before and after are
not excluded from clergy.-1 if. i. 670.

If the party buggered be within the age of discretion,
(fourteen years) it is no felony to him, but in the agent only ;
but if buggery be committed on a man of the age of discre-
tion, it is felony in both of them.-3 Inst. 59; 1 if. if. 67.

By 4 & 5 V., c. 27, § 15, every person convicted of the
abominable crime of buggery, either with mankind or with
any animal, shall suifer death. § 18. The offence deemed
completed by proof of penetration only.

By 6 V., c. 5, § 5, where any person shall be convieted
of any assault with intent to commit the above offence, the
court may sentence the offender to be imprisoned at hard
labor in the penitentiary for any term not exceeding three
years, or to be imprisoned in any other prison or place not
exceeding two years.

BUILDINGS.

By statute 4 & 5 V., c. 25, § 36, if any person shall
steal or rip, cut or break, with intent to steal, any glass or
woodwork belonging to any building whatsoever, or any
lead, iron, copper, brass or other metal, or any utensil or
fixture, whether made of metal or other material, respec-
tively fixed in or to any building whatsoever, or any thing
made of metal fixed in any land being private property, or
for a fence to any dwelling-house, garden or area, or in any
square, street or other place dedicated to public use or orna-
ment, every such offender shall be guilty of felony, and,
being convicted thereof, shall be liable to be punished in
the same manner as in the case of simple larceny ; and if
fixed in any square, street or other like place, it shahl not be
necessary to allege the same to be the property of any per-
son.

See also titles "Arson," " Burglary."

BUREAU OF AGRICULTURE.

See " Agricultural Societies."

BUReGLARY.

Burglary is a felony at common law, in breaking and en-



tering the mansion-house of another in the nigh7t. with intent
to commit some felony within the same, whether the felonious
intent be executed or not.-ffale's Pl. 79.

By statute 12 Anne, c. 7, if any person shall enter into
the mansion-house of another by day or night, without break-
ing the same, with an intent to commit felony, or being in
such house shall commit any felony, and shall in the night
time break the said house to get out, he shall be guilty of
burglary.

And by 4 & 5 V., c. 25, § 14, whosoever shall burglari-
ously break and enter into any dwelling-house, and shall
assault with intent to murder any person being therein, or
shall stab, cut, wound, beat or strike any such person, shall
be guilty of felony, and being convicted thereof shall suffer
cleath. § 16. And if any person shall enter the dwelling-
house of another with intent to commit felony, or being in
such dwelling-house shall commit any felony, and shall in
either case break out of the said dwelling-house in the night
time, he shall be deemed guilty of burglary.

Every entrance is not a breaking-as, if the door stand
open, and the thief enter, this is no breaking ; so, if the
window be open, and the thief draw out some of the goods,
this is not burglary, because there is no actual breaking ;
but if the thief break the glass of the window, and draw
out the goods, this is burglary.-3 Inst. 64.. And Lord
Hale says these acts amount to an actual breaking-opening
the casement, or breaking the glass window; picking oþen
the lock of the door, or putting back the lock, or the leaf of
a window, or unlatching the door that is only latched-1 R.
H. 552; and so does the pushing open of folded doors-
Re. v. Brown, 2 -East. P. C. 487; 2 Russ. 902: pulling
down the upper sash of a window-Rex v. Haines, Russ. .
Ry. 451: S. C. n'om, Rex v. Harrison, 1 Chetw. Brom.
497: creeping down a chimney.-Cromp. 32; Dalt. 253;
1 Haw. c. 38, § 6.

The breaking is not confined to the outer door or external
parts of a house, for if A. enters the house of B., the out-
ward door being open, or by an open window, and when
within the house turn the key of a chamber door, or unlatch
it with intent to steal, this will be burglary-Johtnson's case,
2 East. P. C. 488; and the like if any lodger in a house or
guest in a public inn open and enter another person's cham-
ber door, with intent to commit a felony-1 Hale, 553, 554;
4 BI. Com. 227; Rex v. Bington, 2 East. P. C. 448; but
if an inn-keeper, break the chamber of his lodger or guest at
night to rob, this would not be burglary, for' a man cannot

15



114 3$1WgIar ,

commit a burglary by breaking his own house.-2 East. P.
C. 502; Kel. 84.

Constructive breaking is where, in consequence of violence
commenced or threatened, the owner of the house (through
fear or in order to repel the violence) opens the doors, and
the thief then enters, this amounts to burglary, for the open-
ing of the door in this case is as much imputable to the thief
as if it had been done by his own hands.-Cromp. 32, (a);
1 Male, 553 ; 2 -ast. P. C. 486. And so, if in consequence,
of any fraud or deceit the owner is induced to open lis door
to the thieves, this will amount to breaking ; as, where thieves
came with a pretended hue and cry, and required a consta-
ble to go with them to apprehend the owner and search his
house, and the owner, at the command of the constable, opens
the door, when the thieves bound the constable and robbed
the house, this was held to be burglary.-1 Hale, 553; 3
Inst. 64; Cromp. 32, (b); 4 BI. Com. 226. And the like
if a man go to a house under pretence of being authorised to
make a distress, and by this means obtain admittance.-
Gascoiqne's case, 1 Leach, 284. For in all these cases the
law will not endure to have its justice defrauded by such
evasions.-1 Haw. c. 38, § 5; 4 BI. Com. 227.

What is an Entering.

It is deemed an entry when the thief breaketh the house
and his body or any part thereof-as his foot or arm-is
within any part of the house, or when he putteth a gun into
a window which he hath broken, or into a hole of the house
which he hath made, with intent to kill or murder-3 Inst.
64; or where the thief merely puts his fingers within the
window-Bex v. Davis, Russ. e. By. 499; but if he shoots
without the window, and the bullet only comes in, the point
is doubtful-1 Hale, 555; yet Hawkins says this is a suffi-
cient entry-1 Haw. c. 38, § 11. Where a glass window,
which had shutters inside, was broken, and the window was
opened with the hand, but the shutters were not broken or
opened, this was ruled to be burglary-Rex v. Roberts alias
Chambers, 1 -East. P. C. 487; but, as in this case, B[olt,
C. J., and Powell, J., doubted, and inclined to another
opinion, no judgment was given; bui in a recent case the
same point was before the judges, who were of opinion
(three being absent) that the entry was sufficient.-Rex v.
Baily, Ress. Ry. 341.

If divers corne in the night to do a burglary, and one of
them break and enter, the rest of them standing. to watch
at a distance, this is burglary in all.-3 Inst. 64.
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What is a Mansion or Dwelling-house.

Where the whole of the house is let out into lodgings,
and the owner does not inhabit any part of it, though
there is only one outer door common to all its inmates, yet
every separate apartment is the distinct mansion-house of its
possessor.-Rex v. Trapshaw 1 Leach, 427. So where a
loft over a coach-house and stables was converted in1to
lodging-rooms.-R. v. Turner, 1 Leach, 305.

But where the owner of a dwelling-house lets off the shop
to a tenant, who occupies it by means of a different entrance
from that belonging to the dwelling-house, and carries on bis
business in it, but never sleeps there, it then becomes so
severed from the rest of the house, as no longer to be a
place where burglary can be committed; for it ceases to
form parcel of the dwelling-house of the owner, being thus
severed by lease as well as by the distinct mode of ingress
and egress to it; and it does not become the dwelling-house
of the tenant, when neither he nor any of his family sleep
there.-1 Hale, 557 ; Kel. 83; 4 BI. Com. 225 ; 2 East
P. C. 507. But if the tenant, or bis servant, should usually,
or often, sleep in the shop at night, it would then become
the dwelling-house of the tenant.-1 Hale, 558.

There is no severance, however, where there is any inter-
nal communication, though there may be a separate entrance
from without to the part let off; as where the communica-
tion was formed by means .of a trap-door and a ladder,
which were seldom used, but the trap-door was never fastened.
Lord Éllenborough said it could make no difference whether
the communication was through a trap door, or by a common
stair-case. Rock v. Stockton, 2 Taunton, 339 ; 2 Leach,
1015. And when the owner of the house continues to sleep
in it, no part of it then can be so severed by being let off to a
tenant or a lodger, as to become a separate mansion house.
Rex v. Rogers, I Leach, 89 ; 2 East. P. C. 507. Unless,
indeed, that which was ne bouse originally comes to be
divided completely into two separate tenements, and there is
a distinct outer door to each, without any internal communi-
cation; in which case they will then become separate houses.
-Per Id. . Cowp. 8. But if the owner of a house
neither iniabits it himself nor any of bis family, it will not
then become his dwelling-house, as applicable to the offence
of burglary. Therefore when a man purchases or rents a
house with intention to reside in it, and moves some of bis
furniture into it, but neither he or any of bis family ever
sleep there, and it is broken open in the night, the judges
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have determined that a breaking into a house of this descrip-
tion does not amount to burglary.-R. v. Lyons, 1, Leach,
185; 2 East. P. U. 496; R. v. ffallard, 2 East. 498; 2
Leach, 7 01 (note a); R. v. Thompson, 2 Leach, T71; 2 East.
498; Contra, 1 IIaw. c. 38, § 18,; 1 Kel. 46. And this,
even though the owner of the house has used it for his meals
and for all the purposes of his business.-Rex v. Martin,
Russ e Ry. 108. Or, though a person actually sleep in the
house for the purpose of protecting it, if such person forms
no part of the domestic family of the owner-as where the
owner puts in a workman or other person, who is in no situa-
tion of servitude to him, for the purpose of taking care of
his goods.-Rex v. Puller, 2 East P. C. 498; 1 Leach, 186
(note b.); Rex v. Harrs, Leach, 701; 2 -East. P. 0. 498.

So, if a servant is put into a warehouse to watch goods,
this does not make it a. dwelling-bouse.-Rex v. Smith, 2
-ast. P.'. C. 497.

But where the owner of the house has once inhabited it,
it will not-cease to be his dwelling-house on account of any
occasional or temporary absence, provided he has the
animus revertendi-the intention of returning to it ; in such
cases, the premises may be the subject of burglary.-Rex v.
Murray 4 -Harris, 2 East. P. G. 496, cit. Post. 77. But
-where a person had a counting-lhouse, at which he lived only
a part of the year, and then quitted, with a considerable part
of his furniture, with no intention of immediately returning,
and during his absence the house was broken open and
rified-tbis was held not to be burglary.-Fost. 76, 77.

By 4 & 5 V., c. 25, § 18, no building, although within the
same curtilage with the dwelling-house and occupied there-
with, shall be deemed to be part of such dwelling-house, for
the purpose of burglary, or for any of the purposes in said act,
unless there shall be a communication between such building
and dwelling-house, either immediate or by means of a covered
and inclosed passage leading from the one to the other. §
19. If any person shall break andenter any building and
steal therein any chattel, money, or valuable security, such
building being within the curtilage of a dwelling-house, and,
occupied therewith, but not being part thereof, every such
offender being convicted thereof, shall be liable to be im-
prisoned at hard labour in the provincial penitentiary for
any term not exceeding fourteen years, nor less than seven
years, or be imprisoned in any other prison or place of con-
finement not exceeding two years. § 20. If any person
shall break and enter any shop, warehouse or counting-
house, and steal therein any chattel, money, or valuable
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security, every such offender being convicted thereof, shall
be liable to any of the punishments which the court may
award as hereinbefore last mentioned.

Qf the time of Committing the Offence.

It must be in, the night; and, by 4 & 5 V., c. 25, § 16, in
cases of burglary, the night shall be considered to commence
at nine in the evening and to conclude at six the next morn-
mng.

It being moonlight will make no difference, for then
many midnight burglaries would go unpunished; and the
malignity of the offence, as Blackstone observes, does not
indeed so properly arise from its being done in the dark, as
at the dead of night, when all the creation, except beasts of
prey, are at rest ; when sleep has disarmed the owner, and
rendered his castle defenceless.-4 BI. Com. 224.

The breaking and entering need not be the same night:
for if thieves break a hole in the house one night, with the
intent to enter another night and commit felony, and they
accordingly do so, through the hole they made the night be-
fore-this seems to be burglary.-1 Hale, 554; 4 BI. Com.
226.

Of the Intent.

The intent of the breaking and entering must be to commit
afelony. Therefore, if the intention was only to commit a
trespass, the offence will not be a burglary. Thus, an inten-
tion to beat a man in the house, -will not be sufficient; for
though killing or murder may be the consequence of beating,
yet if the primary intention were not to kill, a breaking and
entering, for the purpose of beating, will not amount to
burglary.-1 Eale, 561; -East. P. C. 509. And where a
man broke into a house with intent to commit a rape, this
was held to be burglary.-Bex v. Gray, 1 Str. 481.

By stat. 23 G. III., c. 88, it is enacted, that if any person
shall be apprehended having upon. him any picklock, key,
crow, jack-bit, or other implement, with an intent feloniously
to break and enter into any dwelling-house, out-house, &c.;
or shall have upon him any pistol, hanger, cutlass, bludgeon,
or other offensive weapon, with intent feloniously to assault
any person; or shall be found in or upon any dwelling-house,
ware-house, coach-house, stable or out-house, or in any in-
closed yard or garden, or area, belonging to any house, with
an intent to steal, he shall be deemed a rogue and vagabond
within the intent and meaning of 17 G. II., c. 5.

By 18 Y., c. 92, § 28, any person found by night armed
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with any dangerous or offensive weapon or instrument, with
intent to break or enter into any dwelling-house or other
building, and to commit any felony therein ; or any person
found by night having in his possession, without lawful
excuse, any picklock, key, crow, jack, bit, or other implement
of housebreaking, or any match or other combustible or
explosive substance, or any person found by night having his
face blackened, or otherwise disguised, with intent to commit
felony, or any person found by night, in any dwelling-house
or other building, with intent to commit any felony therein,
shall be guilty of a midemeanor, and liable at the discretion
of the court to be imprisoned with or without hard labour for
any time not exceeding two years.

Punishment.

iBy 4 & 5 V., c. 25, § 15, whosoever shall be convicted of
the crime of burglary, shall be liable, at the discretion of the
court, to be imprisoned at hard labour in the provincial peni-
tentiary for the term of his natural life, or for any term not
less than seven years, or to be imprisoned in any other prison
or place of confinement for any term not exceeding two years.

For forms see "Indictable Ofences."

BY-LAWS.

By the Municipal Amendment Act, 16 V., c. 181, § 31,
the following clause is substituted for the repealed section
185 of the original Municipal Act, 12 V., c. 81, viz:. "that
al persons committing any offence against any by-law
lawfully made by any municipal corporation under the
authority of this or any other act, and with regard to pro-
secutions for which no other provision is hereby made, may
be prosecuted in , a summary way before any one or more
justices of the peace having jurisdiction within the locality in
which the offender shall be resident, or within that in which
the offence was committed; and such justice or justices, or
other authority before whom any conviction for any such
offence shall be had (and any such offender may be convicted
on the oath or affirmation of any competent witness other
than the prosecutor or informer), shall have full power and
authority to award the penalty, or the imprisonment, as the
case may be, imposed by the by-law under which the convic-
tion shall be had, with the costs of prosecution against the
offender, and to commit the offender to the common gaol, (if
the offence be punishable by imprisonment,) and to cause the
penalty to be levied with costs, if not forthwith paid, by
distress and sale of the goods and chattels of the offender, by
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warrant under the hand and seal of sucli justices, or one of
them, or of the chairman or presiding officer of the court
before whom such conviction was had; and one moiety of
any such pecuniary penalty shall go to the informer or pro-
secutor, and the other moiety shall be paid to the treasurer
or chamberlain of the corporation, against the by-law whereof
the offence shall have been committed, and shall form part of
the funds at the disposal of such corporation: provided always,
firstly-that any such prosecution may be brought in the
name and on the behalf of such corporation as aforesaid;
and in that case, the whole of such pecuniary penalty shall
be paid to the treasurer or chamberlain of such corporation,
and form part of such fund as aforesaid: and provided,
secondly-that any member of the municipal corporation,
under the by-law whereof any such prosecution as aforesaid
shall be brought, being ex officio, or otherwise, a justice of
the peace within such locality, may act as such with regard
to such prosecution.

§ 186. (a) ýThat as well with regard to any such pro-
secution, as to any suit, action or proceedings to which

any corporation created or to be created by or under this
act shall be a party, no member, officer or servant of such
corporation shall be deemed an incompetent witness, nor
shall'his testimony be objected to on the ground of his being
interested in the matter as such member, officer or servant of
such corporation, nor shall he be liable to challenge on such
ground as a juror, if he have no more direct interest in the
issue of such suit or prosecution, or be not otherwise rendered
incompetent ; any law, &c., to the contrary notwithstanding.

§ 199. Original by-laws, and all minutes of proceedings of
any such corporation shall be kept in the office of their clerk,
and shall be open at all seasonable times and hours to the
inspection of the public; and the clerk shall furnish copies
thereof at the rate of 6d. per 100 words, or at such lower
rate as the corporation shall appoint; and all meetings and
proceedings of any such corporation shall be held openly, and
so that no person shall be prevented from being present
thereat, except only when the public interest shall require
the contrary.

By 16 V., c. 178, § 26, reciting that doubts might exist
whether under the statute 13, 14 V., c. 54, appeals would
lie from convictions under by-laws of municipalities, it is
enacted that in all cases of complaints against any person

(a) This and the following section, 199, of the original act 12 V., c. 81,
have not been repealed or altered.
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for committing any offence against any by-law of any muni-
cipal corporation in Upper Canada, all decisions, convictions
and orders made by any justice of the peace, or by any person
by law authorised to act in that capacity, shall be subject to
an appeal in the manner and subject to the provisions pre-
scribed in the above recited act 13, 14 V., c. 54.

See also title " Appeal; ' and for forms see title "Sum-
mary Conviction."

CALENDAR OF PRISONERS.

By 3 Hen. VII., c. 3, the sherif shall certify a list of the
prisoners in his custody to the justices of gaol delivery, for
the purpose of being calendered.

CANALS.

Sce "Banks of Rivers.

CAPITAL PUNISHMENT.

By statute *<3 W. IV., c, 3, the preamble of which recites
"that it is fit that it should be plainly declared in the
statutes of this province for what crimes offenders shall be
liable to be punished with death, and that it does not seem
to be indispensible for the security and well being of society
that the punishment of death should be inflicted in any other
cases than those hereinafter mentioned. It is therefore
enacted, that persons convicted of the following offences
shall suffer death as felons, viz. :-1. High treason. 2.
Murder. 3. Petit treason. 4. Rescuing a person convicted
of murder or committed for murder. 5. Rape. 6. Carnal
knowledge of a girl under the age of ten years. 7. Sodomy.
8. Robbery of the person. 9. Robbing the mail. 10. Bur-
glary. 11. Arson. 12. Accessories before the fact to any
capital offence. Rioters to the number of twelve or more
remaining after proclamation to disperse, pursuant to
the 1 G. I., c. 5, or committing other offences mentioned
in that act. Burning the king's naval stores in any dock
yard." (a.)

By 7 W. IV., c. 6, § 3, the Governor may commute the
sentence of death (except in cases of high treason or murder,
and then only by express authority from the crown), for
transportation for life, or for a term of years, to such place of
his Majesty's dominions as may be assigned for the reception

(a) § 2, 3, 5, 6, 7, 9, 10, 11, 12, of the above act, although not expressly
repealed, seem in effect superseded by the 4 & 5 V., ce. 25, 26, 27, which
enumerate what shall be deemed capital offences.
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of convicts; or for banishment from this province for life or
for any term of years; or for solitary confinement, or for
confinement with or without hard labour in any penitentiary
or house of correction that may be appointed for such
purpose, either during life or for any term of, years. § 4.
Imprisonment after sentence to be reckoned in the term of
transportation.

By 4 & 5 V., c. 24, § 20, no person convicted of felony
shall suffèr death unless it be for some felony which was
excluded from the benefit of clergy, by law in force in that
part of this province in which the trial shall be fore the
commencement of this act, or which shall be made punishable
with death by some act passed after that day. § 32. It
shall not be necessary to make any report to the Governor
of any convict under the sentence of death. § 33. If the
court, upon the trial of any capital offence, shall be of
opinion that under the particular circumstances of the case
such offender is a proper subject for the royal mercy, the
court may, instead of passing the sentence of death, order the
same to be recorded. § 34. Which shiall have the same effect
as if sentence pronounced in open court. § 35. When the
court shall be of opinion that the judgment of the law ought
to be carried into effect, the court shall order and direct
execution to be done on such offender in the same manner as
the court was empowered to direct execution by the law as
it stood before the passing of this act. § 36. This act not
to affect the royal prerogative.

And by the 4 & 5 V., c. 25, the following offences are
made punishable with déath, viz: § 6. Robbery with cutting,
stabbing, or' wounding. § 14. Burglary and assault with
intent to murder, or stabbing, cutting, wounding, beating, or
striking.

And by 4 & 5 V., c. 26, § 7, setting fire to any ship or
vessel, with intent to murder or endanger the life of any
person. § 8. Exhibiting any false lights, with intent to
bring any ship or vessel into danger, or maliciously doing
any thing to the immediate loss or destruction of any ship
or vessel.

And by 4 & 5 V., c. 27, § 9, administering poison or other
destructive thing ; stabbing, cutting or wounding any person,
or causing by any means whatsoever any bodily injury dan-
gerous to life, with intent to commit murder. § 15. Bug-
gery. § 16. Rape. § 17. Carnal knowledge of a girl under
the age of ten years-are made capital offences punishable
with death.

16
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CARRIERS.

It has been held that a carrier embezzling goods which he
has received to carry to a certain place, is not guilty of
felony, because there was not a felonious taking, but is liable
only to a civil action.-ffaw. 89, 90. But if a carrier open
a pack and take out part of the goods, with intent to steal
it, he may be guilty of felony, in which case it may be said,
not only that such possession of a part distinct from the
whole was gained by wrong, and not delivered to the owner,
but also that it was obtained basely, fraudulently, and clan-
destinely, in hopes to prevent its being discovered at all, or
fixed upon any one when discovered-1 Jaw. 90 ; so if a
carrier, after he has brought the goods to the place appointed,
take them away again secretly, with intent to steal them, he
is guilty of felony, because the possession which he received
from the owner being determined, his second taking is in al
respects the , same as if he were a mere stranger-1 ffaw.
90; and if goods be delivered to a carrier, to be carried to a
certain place, and he carries them to another place, and dis-
poseth of them to his own use, this is felony, because this de-
clareth that his intention originally was not to take the goods
upon the agreement and contract of the party, but only with
a design of stealing them.-Kelynge, 82. Where goods are
delivered to a carrier, and he is robbed of them, he shall be
charged and answer for them, by reason of the hire ; and
generally, if a Man delivers goods to a common carrier to carry
to a certain place, if he loses or damages them, an action upon
the case lies against him ; for by the custom of the realm. he
ought to carry them safly.-1 Bac. Ab. 343. Where goods
are stolen froin a carrier, he may prefer an indictment against
the felon, as for his own goods.-Kelynge, 39.

See post title " false receipts."

CATTLE.

By 4 & 5 V., c. 25, § 29, if any person shall steal any
horse, mare, gelding, colt or filly, or any bull, cow, cx, hei-
fer or calf, or any ram, ewe, shcep or lamb, or shall wilfully
kill any of such cattle with intent to steal the carcase or
skin, or any part of the cattle so killed, every such offender
shall be guilty of felony, and being convicted thereof shall
be liable, at the discretion of the court, to be imprisoned at
hard labour in the provincial pénitentiary for any term, net
exceeding fourteen years, nor less than seven years, or to -be
imprisoned in any pther prison or place of confinement for
any term not exceeding two years.

eatritvo.-Oattlt.
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By statute 4 & 5 V., e. 26, § 16, if any person shall
unlawfully and maliciously kill, maim or wound any cattle,
every such offender shall be guilty of felony, and being con-
victed thereof shall be liable, at the discretion of the court,
to be imprisoned at hard labour in the provincial peniten-
tiary for any term not less than seven years, or to be im-
prisoned in any other prison or place of confinement for any
term not exceeding two years.

CATTLE RUNNING AT LARGE.

By the General Municipal Act, 12 V., c. 81, the muni-
cipalities of incorporated towns, villages and cities, are
empowered to make by-laws "for restraining and regulating
the running at large of horses, cattle, sheep, goats, swine
and other animals, geese, turkeys. and other poultry; and to
impound, or provide for the impounding of the same ; and
for fixing the periods of the year during which such animals
or poultry shall be. permitted to run at large."

By 20 V., c. 12, (Railway Act,) § 16, cattle found ru-n
ning at large-upon any highway within half a mile of any
railway crossing, may be impounded.

Sec also " Railways, Accidents on Railways.

CEMETERIES.

By the Municipal Act, 12 V., c. 81, the municipalities
are authorised to make by-laws for "laying out, improving
and regulating any public cemetery, and for selling or
leasing such portions thereof as they may think proper, and
for the improvement, ornament and protection of such
cemetery."

By 13 & 14 V., c. 76, entitled " An Act to authorize
the formation of companies for the establishment and man-
agement of Cemeteries in Upper Candda," any number of
persons not less than twenty, may form a company under
the provisions of this act. § 2. And when they shall have
subscribed and paid in a sufficient quantity of stock ade-
quate, in their judgment, to the purchase of the ground
required for a cemetery, and shall have executed an instru-
ment according to the form in the schedule A., and shal
have paid to their treasurer twenty-fve per cent. upon the
capital stock, intended by such company to be raised for the
purpose aforesaid, which sum shall not be less than that
required for the purchase of the grounds necessary for such
cemetery, and shall have registered such deed at full length,
together with the treasurer's receipt for suph first instalment
of twenty-five per cent., with the register of the county, such

(tatte ruuutung at iarge.
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company shall thenceforth become a body corporate by such
name as shall be designated in such deed, with a common
seal; and they and their successors, by their corporate
name, shall be capable of taking, purchasing, having, hold-
ing, conveying, selling and departing with any piece or
parcel of land in Upper Canada, to be used exclusively as a
cemetery, or a place for the burial of the dead. § 3. Af-
fairs of the company to be managed by nine directors, to be
elected by the stockholders annually, by ballot, on the third
Monday in January-each shareholder being entitled to one
vote for every share he may hold up to ten, and one vote for
every five shares above ten ; but no stockholder shall vote
unless he shall have paid at least ten shillings upon each
share. § 4. Such lot or share in such cemetery to contain
not less than 100 superficial feet, -and the holder of any
such lot, having paid as aforesaid, shall be deemed a share-
holder, and every shareholder who shall have paid in not
less than £2 shall be eligible for a director. § 5. The di-
rectors to elect a president, and to have the power of making
by-laws for laying out, selling and management of the
grounds-for regulating the erection of tombs, monuments
or grave-stones therein, and for empowering the president to
execute deeds or conveyances of plots of ground in the ceme-
tery to shareholders; and shall keep a book for recording
their by-laws and proceedings, which shall be open to public
access without charge. § 6. The real estate of the company
t be free from taxes : moneys arising from sales to be ap-
plied first in payment of the original purchase of the land,
and the residue in preserving, improving and embellishing
the cemetery-and no dividend or profit shall be paid to the
members. Provided, nevertheless, that the directors shall
be personally liable for any judgment recovered against the
company. § 7. Any company so formed as aforesaid shall fur-
nish graves for strangers and the poor of all denominations,
free of charge, on the certificate of a minister or clergyman of
the denomination to which such person may have belonged,
that the relatives of deceased are poor and cannot afford to pur-
chase a lot: the directors may sell any lot of any size whatever,
but no proprietor of a lot of a less quantity than 100 super-
ficial feet, to be a member, or vote. § 8. The lots sold to
be conveyed by deed, according to the form in sehedule
D., which need not be registered. § 9. Any person who
shall wilfully destroy, mutilate, deface, injure or remove any
tomb, monument, grave-stone or other structure placed in
any cemetery, or any fence, railing or other work for the
protection or ornament of any cemetery, or of any tomb,
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monument, grave-stone or other structure aforesaid, or of any
cemetery lot within any cemetery-or shall wilfully destroy,
cut, break or injure any tree, shrub or plant within the
limits of any cemetery, or play at any game or sport, or
discharge fire-arms (save at a military funeral) in any such
cemetery, or who shall wilfully and unlawfully disturb any
persons assembled for the purpose of burying any body
therein, or who shall commit any nuisance in any such ceme-
tery, shall be deemed guilty of a misdemeanor, and shall,
upon conviction thereof before any justice of the peace, or
other court of competent jurisdiction, be punished by a fine
of not less than one pound, nor more than ten pounds, ac-
cording to the nature of the offence-and such offender shall
also be liable to an action of trespass against him by such
corporation for damages. § 10. Company to make regula-
tions for ensuring burials being conducted in a decent and
solemn manner. § 11. No body shall be buried in any
vault under any chapel or other building in any such ceme-
tery, nor within fifteen feet of the outer wall. § 12. Ceme-
teries to be enclosed with walls or fences, of the height of
eight feet at the least. § 13. Cemeteries to be kept in good
order. § 14. To be properly drained. § 15. Any such
company causing or suffering to be brought or to flow into
any river, spring, well, stream, reservoir, aqueduct, pond, or
watering place, any offensive matter from such cemetery,
whereby the water shall be fouled, shall forfeit for every
such offence £12 10s. § 16. To be recovered with full costs
by any party aggrieved. § 17. Who may also sue for further
damage specially sustained by him; or if no special damage
alleged, for the sum of £2 10s. for each day, during the
cause of complaint, after giving the company twenty-four
hours' notice of the offence. § 18. Directors empowered to
call for instalments, on pain of forfeiture. § 19. This act
to be a public act.

For the Schedules-see the act.

By 13 & 14 V., c. 77, reciting " that in many parts of
Upper Canada the inhabitants are desirous of securing the
title to land requisite for a burying ground, which shall not
belong exclusively to any of the various denominations of
Christians, and that the same should be taken and held by
trustees acting in a corporate capacity, and having perpetual
succession," it is enacted that whenever the inhabitants of
any township or locality in Upper Canada, to the number
of ten or more, shall desire to take a conveyance of land for
the purpose aforesaid, it shall be lawful for them to appoint
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trustees, to whom and their successors, to be appointed as
specified in the deed of conveyance, the requisite land shall
be conveyed ; and sucli trustees, and their successors in
perpetual succession, shall hold the same accordingly ; the
quantity of land so conveyed not to exceed ten acres for
any one township or locality.

CENSUS.

By statute 10 & 11 V., ch. 14, former acts are repealed.
§ 2 enacts that the Receiver-General, Secretary of the pro-
vince, and the Inspector-General shall continue to be a
board of registration and statistics. § 3. Board to have
the general supervision of the statistics of the province, and
shall draw up an annual report to be laid before the legis-
lature. § 4. Secretary to be appointed. 5 to 15 are
repealed by 14 & 15 V., c. 49. 16. Ministers of religion
to keep a registry of baptisms, marriages, funerals and
deaths, and forward same to the clerk of the peace or town
clerk within five days after the first day of January, April,
July and October in every year (a). § 17. In case of no
resident minister or teacher, the heads of families to notify
the township clerk of any birth, marriage or death. § 18.
Returns to be forwarded by clerks of the peace and town
clerks to the board on or before the first day of January,
yearly. § 19. Coroners also to return lists of inquests and
findings of juries to the board on or before the first of
January, yearly. § 20. Clerks of the peace to furnish lists
(in triplicate) of convictions at sessions, or before justices, as
the board shall appoint. § 21. Any person neglecting or
refusing to comply with this act in any matter for which no
punishment is specially provided, shall be guilty of a misde-
meanor and punishable accordingly, and all penalties incur-
red under this section to be applied as other penalties before
provided for.

By 12 V., c. 90, § 1, returns required by the 16th section
of last recited act to be made once Sa eiar only, whin five
days after the first of January. § 2o t.y long as such act,
10 & 11 V., c. 14, shall remain in force, it shall not be ne-
cessary for any minister, clergyman or justice, to return to
the clerk of the peace the list of marriages solemnised by
him, required by the 6th section of * Il G. IV., c. 36.

By 14 & 15 V., c. 49, § 2, census of the province shall
be taken in January 1852, in January 1862, and every
tenth year afterwards. § 3. Census to be taken under the

(a) But now once a year only under 12 V. c. 90.



127

superintendence of the board of registration and statistics,
which shall frame instructions and forms. § 4. The same
to extend to all heads of statistical information included in
the schedule to the census act, 4 & 5 V., c. 42 (a), and to
such further information -as the board may deem proper.
§ 5. The Governor to appoint commissioners for counties,
cities, and incorporated towns containing by the last census
five thousand souls or upwards. § 6. Census commissioners
for each locality to appoint .one or more enumerators for
cach township, and.for each ward of city, or incorporated
town, and may divide such wards into two or more enumera
tion districts, and appoint one or more enumerators for each.
The penitentiary, gaol or house of correction, public hospital,
lunatic asylum to be separate enumeration districts, and the
warden, gaoler, keeper, or other person in charge to be the
enumerator. § 7. Enumerators to act under the direction
of the commissioners, and each commissioner shall instruct
and furnish forms to the enumerators, cause public notice
to be given of taking the census, and information to be
given to the enumerators, &c. § 8. Enumerators required
on the second Monday in January in every year in which the
census is to be taken, and on such number of days next after as
may be necessary, under the instructions of the commissioner,
to visit every house in his enumeration district, and take an
account in writing of the name, sex, age and occupation of
Cvery living person abiding therein on the night of Sunday
next preceding such Monday (distinguishing such as are per-
manent or transient) and verify such account before a justice
of the peace, in the form given, and deliver the same to the
commissioner on or before the 15th of February. § 9.
Census commissioner to examine such accounts, and cause
such defects to be supplied. § 10. Census commissioner to
return such accounts certified by him to the board. The
board to examine, and cause any defects or inaccuracies
discovered to be corrected, and then to make such abstracts
and tables as the Governor in council shall direct, to be laid
before the next session of parliament. § 11. Enumerators to
be supplied with printed schedules to be left with occupants
of houses, &c., in the course of the week ending on Saturday
next before the second Monday in January. Every such
occupant to fill up the same to the best of his knowledge
or belief, and deliver the same to the enumerator when
required, under a penalty of not less than two nor more than
five pounds. § 12. Epumerators to collect such s'hedules

(a) The act itself repealed by 10 & Il V., c. 14.
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on the second Monday in January, or so soon as possible
afterwards, and correct the same if erroneous, with power to
make inquiries: and when so completed or corrected shall
copy the information therein contained into the account to
be by them taken as aforesaid, and add thereto the accounts
they may have taken, and information collected of persons
and things not returned in the schedules, and then return the
same to the commissioner, who shall deliver them with his
return to the board. § 13. Enumerators . empowered to
ask questions, and have free access to all assessment rolls
and other statistical documents. Any person refusing to
answer, or answering falsely, to incur a penalty of not less
than twenty shillings nor more than £5, in the discretion of
the magistrate before whom the same shall be sued for.
§. 14. Penalties may be recovered in a summary manner at
the suit of any enumerator before any one justice of the
locality on the oath of the enumerator or any other credible
witness, and if the penalty and costs (not exceeding 10s.) be
not forthwith paid upon conviction, the said justice may in
his discretion cause the same to be levied by distress and
sale, by warrant under his hand and seal, or commit the
offender to the common gaol of the place for any period not
exceeding one month, or until penalty paid. One moiety of
the penalty to belong to the crown for the use of the pro-
vince, and the other to the prosecutor, unless examined as a
witness, in which case the whole to go to the crown. § 15.
Any census commissioner or enumerator wilfully disobeying
or contravening any of the provisions of this act, or wilfully
making any false return, shall be guilty of a misdemeanor,
and on conviction liable to a penalty not exceeding £25 nor
less than £5, in the discretion of the court, and to imprison-
ment until paid. Such penalty to belong to the crown. § 16.
Provision for removal of any officer appointed under this
act. § 17. Allowance to commissioner and enumerator as
therein provided. § 18. Report to be laid before parlia-
ment. § 19. Interpretation clause. § 20. Power to the
Governor to alter the month for taking the census in any
county, in case of necessity.

CERTIORARI.

A certiorari is an original writ issuing out of the
Court of Chancery or the King's Bench, directed in the
king's name to the judges or officers of inferior courts, com-
manding them to certify or to return the records of a cause
depending before them, to the end the party may have the
more sure and speedy justice blefore the king or such justices

€¢rtior ari.



as he shall assign to determine the cause.-l Bac. Abr. 559;
and no proceedings of any court of criminal jurisdiction can
be removed into a superior court, but by a writ of error or
certiorari.- 2 ffaw., c. 1, § 14.

A certiorari lies in all judicial proccedings in which a writ
of error does not lie, and it is a consequence of all inferior
jurisdictions erected by act of parliament, to have their pro-
ceedings returnable in the King's Bench.-L. Raym. 469,
580. And therefore a certiorari lies to justices of the peace
even in such cases which they are empowered by statute
finally to hear and determine; and the superintendency of
the Court of King's Bencli is not taken away without express
words.-2 ffaw. 286. But it seems agreed that a certiorari
should never be granted to remove an indictment after a
conviction, unless for some special cause ; as when the judge
below is doubtful what judgment to give.-2 ffaw. 288.
Aso, it seems a good objection against granting a certiorari,
that issue is joined in the court below and a venire awarded
for the trial of it.-2 ffaw. 288.

It hath been adjudged that wherever a certiorari is by law
grantable for an indictmnent, the court is bound of right to
award it, at the instance of the king, and he has a preroga-
tive of suing in what court he pleases. But it seems to be
agreed, that it is left to the discretion of the court to grant
or deny it at the prayer of the defendant.-2 Hfaw. 287.
And the court will not ordinarily at the prayer of the defen-
dant grant a certiorari for the removal of an indictment for
perjury, or forgery,. or other heinous misdemeanor, for such
crimes deserve all possible discountenance, and the certiorari
might delay, if not wholly discourage the prosecution.-2
Haw. 287.

RJow to be granted and allowed.

1. On indictment or presentment, by statute 5 W., c. 11,
and 8 & 9 W., c. 33, it is enacted " that in term time no writ
of certiorari at the prosecution of any party indicted, shall
be granted out of the King's Bench, to remove any indict-
ment or presentment of trespass or misdemeanor before trial
had from befere the justices in sessions, unless such certiorari
shall be awarded upon motion of counsel, and by rule of
of court made for the granting thereof. But in the vacation
writs of certiorari may be granted by any justice of the
King's Bench whose name shall be endorsed on the writ, and
also the name of the person at whose instance it is granted,
and all parties prosecuting such, certiorari,,shall, before the
allowance thereof, find two sufficient manucaptors whc .shâll

17
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enter into a recognizance before a justice of the King's
Bench, (who shall indorse the same on the . writ), or
before a justice of the peace of the county or place, in
the sum of £20, with condition at the return of the
writ to appear and plead to the said indictment or pre-
sentment in the said Court of King's Bench, and at their
own cost and charges to cause and procure the issue
that shall be filed thereon, or any plea relating thereto, to
be tried at the next assizes for the county wherein the indict-
ment or presentment was found, after such certiorari shal be
returned, or the next term, if in London, Westminister or
Middlesex, unless the court shall appoint another time, and
if so, then at such .other time ; and to give due notice of
such trial to the prosecutor or his clerk in the court, and
also that the party prosecuting such writ of certiorari shall
appear from day to day in the said Court of King's Bench,
and not depart until he shall be discharged by the court.

And the said. recognizance shall be certified into the
King's Bench with the certiorari and indictment to be there
filed, and the name of the prosecutor (if he shall be the party
grieved) or some public officer shall be endorsed on the said
indictment. And if the defendant prosecuting the writ of
certiorari be convicted of the offence for which he was in-
dicted, then the Court of King's Bench shall give reasonable
costs to the prosecutor, to be taxed according to the course
of the said court, who shall for the recovery thereof within
ten days after demand and refusal of payment, on oath,
have an attachment awarded, and the recognizance shall not
be discharged until the costs are paid. But if the person
procuring the certiorari, being the defendant, shall not before
allowance thereof procure such manucaptors to be as afore-
said, the justices may proceed to the trial of the indictment
in sessions, notwithstanding the writ of certiorari delivered.

On a Conviction or Order.

By 13 G. II., c. 18, no certiorari shall be granted to
remove any conviction, judginent, order or other proceeding,
before any justice of the peace, or quarter sessions, unless it
be applied for six calendar months after such proceedings
had or made, and unless it be duly proved upon oath that
the party suing for the same hath given six days' notice
th ereof in writing to the justice or justices, or two" of them,
(if so many there be), before such proceedings have been, to
the end that such justices may shew cause, if they so think
fit, against the issuing of the certiorari;, and by 6 G. II., c.
19, no such certiorari shall be allowed to remove any such
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judgment, unless the party prosecuting the certiorari, before
the allowance thereof,, enter into a recognizance with suffi-
cient sureties before a justice of the county or place, or
before the justices at sessions where such judgment or order
shall have been given or made, or before a justice of the
King's Bench, in £50, with condition to prosecute the same
at his own costs and charges with effect, without wilful delay,
and to pay the party in whose favour the judgment or order
was made within a month after the same shall he confirmed
his full costs, to be taxed according to the course of the court
where such confirmation shall be; and if he shall not enter
into such recognizance, or shall not perform the conditions,
the justices may proceed and make such further order for the
benefit of the party for whom the judgment shall be given,
in such manner as if no certiorari had been granted ; the
said recognizance to be certified into the King's Bench, and
then filed with the certiorari and order or judgment removed
thereby, and if the order or judgment shall be confirmed by
the court, the person entitled to the costs, for the recovery
thereof, within ten days after demand mdce, upon oath of
such demand and refusal of payment, shall have an attach-
ment granted for the contempt, and the recognizance shall
not be discharged till the costs are paid and the order com-
plied wvith.'

E. 1. An. A rule was made in the Court of King's
Bench, that no certiorari should be granted to remove orders
of justices, from which the law has given an appeal, to the
sessions, before the matter be determined on the appeal, be-
cause it hinders the privilege of appealing; and that if any
order be removed before appeal, it should be sent down again.
But if the time of appeal be expired, that case is not within
the rule. By BoIt, chief justice-but afterwards M. 4 An.
in the case of Skellington-it was held, that advantage must
be taken of this rule, upon the motion to file the order, for
that after it is filed it is too late.-1 Salk. 147.

The effect of it.

After a certiorari is allowed by the inferior court, it
makes all the subsequent proceedings on the record, that are
removed by it, erroneous.-2 ffaw. 293. But if a certiorari
for the removal of an indictment before justices of the peace
be not delivered before the jury be sworn for the trial of it,
the justices may proceed.-2 ffaw. 294. And the justices
may set a fine, to complete their judgment, after a certiorari
delivered.-L. Ray. 1516. A certiorari removes all things
done between the teste and return.-.-L. Ray. 835, 1305.
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The return of it.

Every return of a certiorari ought to be under seal.-2
Haw. 294. And although the custos rotulorum keeps the
reeords, yet must the justices to whom. it is directed return
the certiorari; and therefore, if it is directed to the justices
of the peace, and the clerk of the peace only return it,
nothing is thereby removed.-2 ffaw. 294. The certiorari
may be sometimes to remove and send up the record itself,
and sometimes but only the tenor of the record, (as the words
therein be,) and it mustbe obeyed accordingly.-Dalt. c. 195;
2 Haw. 295.

If the person to whom a certiorari is directed, do make a
false return, yet the court will not stay filing it on affidavit
of its being false, except in public cases, as in commissioners
of sewers, or for not repairing highways, or for some such
special causes, because the remedy for a false return is either
an action on the case at the suit of the party grieved, or an
information at the suit of the king.-Dalt. c. 195. If the

person to whom the certiorari is directed do not make a
return, then an alias, that is, a second writ ; then a pluries,
that is, a third writ, or causam nobis signîfices shall be
awarded; and then an attachment.- Crom. 116.

The return of a certiorari may be thus :
On the back of the writ endorse these words, or the like-
"The execution of this writ appears in a schedule to the

same writ annexed."
And that schedule may be thus, on a piece of parchment,

by itself, and fixed to the writ:

County of , I, , Esquire, one of the keepers of the
to wit. peace and justices of our lady the Queen

assigned to keep the peace within the said county, and also to
hear and determine divers felonies. trespasses, and other mis-
demeanors, in the same county committed, by virtue of this
writ to me delivered, do, under my seal, certify unto her
Majesty, in her Court of Queen's Bench, the indictment or
conviction of which mention is made in the same writ, toge-
ther with all matters touching the sane. In witness whereof,
I, the said have to these presents set my seal. Given at

, in the said county, the day of , in the year
of the reign of her Majesty Queen

Then take the record of the said indictment, and close it
within the schedule, and seal and send them up both together
with the certiorari.

Recognizance on Certiorari.
County of , Be it remembered, that on the day of

to wit. 1 in the year of the reign, &c., A.B. of
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C. D. of , and E.F. of , came before me, J. C. Esquire,
one of .the keepers of the peace and justices of our lady the

Queen in and for the county of , and acknowledged to owe

to our sovereign lady the Queen the sum of £50, of lawful

money of Canada. to be levied upon their goods and chattels,
lands and tenements, to lier Majesty's use, upon condition that

if shall prosecute with effect, without any wilful or affected

delay, at his own proper costs and charges, a writ of certiorari,
issued out of the court of our said lady the Queen, before the

Queen herseif, at Toronto, to remove into the said court ail

and singular the records of conviction, of whatever trespasses
and contempts, against the form of the statute made and passed

in the year of her Majesty's reign, entitled, "An Act," &c.,
whereof the said is convicted before me, J. C. Esquire, one
of the keepers of the peace and justices of our said lady the
Queen in and for the said county of , and shall pay to the

prosecutor, within one month next after the said record of
conviction shall be confirmed in the said court, all his full
costs and charges, to be taxed according to the course of the

said court; then this recognizance to be void, or else to remain
in full force. Taken and acknowledged, the day and year first
above said. J. C.

CHALLENGE TO FIGHT.

A challenge to fight a duel is a high offence at law; or

even an endeavour to provoke another to send a challenge;

and the messenger or bearer of a challenge is equally culpable

with him who sends it.-t Kaw., c. 63, § 3; 3 Inst. 158; 4

Bl. Com. 150. It is no excuse that the challenge is given

under provocation, for if one person were to kill another

in a deliberate duel, though under provocation, it would be

murder in him and his second.-R. v. Rice, 3 East. 581.

Where the provocation consisted in sending an abusive letter,
it was held to be an indictable offence, and the act of sending

such a letter was held to be an act done towards procuring the

commission of the misdemeanor meant to be accomplished.-
Rex v. Pltillips, 6 -East. 464; so, words spoken which tend

to a breach of the peace, are equally indictable, such as

words conveying an express challenge, or a threat to beat

another.-B. v. Langley, 6 Mod. 125; 2 Ld. R. 1031; and

so, any words which are evidently intended to provoke a
party to give a challenge: it has been considered, however,
that such words as liar and knave, do not tend immediately
to a breach of the peace, though they are motives and

mediate provocation for a breach of it.-King's case, 4
Inst. 181.

The punishment for this offence is discretionary, by fine

and imprisonment, and is guided by such, circnmstances of
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a gravation as appear in each particular case.-1 Raw., c.
6, 21; IRex v. Rice, 3 East. 384.

Indictment for sending a challenge. (Archbold.)

County of The jurors for our lady the Queen, upon
to wit. their oath present, that J. S., late of the town-

ship of . in the county of , gentleman, being a person
of a turbuleut and quarrelsome temper and disposition, and con-
triving and intending not only to vex, injure and disquiet one J.
N., and to do the said J. N. some grievous bodily harm, but
also to provoke, instigate and excite the said J. N. to break
the peace, and to fight a duel with and against him the said J.
S., on the day of , in the year of the reign of our
sovereign lady Victoria, at the township atoresaid, in the county
aforesaid, wickedly, wilfully and maliciously did write, send
and deliver, and cause and procure to be written, sent and
delivered unto him the said J. N. a certain letter, and paper
writing, containing a challenge to fight a duel with and against
him the said J. S.. and which said letter and paper writing is
as follows : (here set out he lettier, with such inuendoes as may be
necessary) to the great damage, scandal and disgrace of the said
J. N., in contempt of our lady the Queen and her laws, and
against the peace of our lady the Queen,her crown and dignity.

2nd count. And the jurors aforesaid, upon their oath afore-
said, do further present, that the said J. S. contriving and
intending as aforesaid, afterwards, to wit, on the day and year
aforesaid, with force and arms, at the township aforesaid, in the
county aforesaid, wickedly; wilfully and maliciously did pro.
voke, instigate, excite and challenge the said J. N. to fight a
duel with and against him the said J. S., to the great damage,
scandal and disgrace of the said J. N., in contempt of our lady
the Queen and her laws, and against the peace of our lady the
Queen, her crown and dignity.

CHALLENGE OF JURORS.

See "Jury.'

CHAMPERTY.

Champerty is a bargain made with a plaintiff or defendant
in any suit, to have part of the land, or debt, or other thing
sued for, if the party litigant prevails in the action or suit,
the champertor agreeing to carry on the suit at his'own ex-
pense; it amounts, in fact, to a purchase of the suit; a
practice which, Blackstone says, is so much abhorred by our
law, that it is one main reason why a chose in action is not
assignable at common law, because no man should purchase
any pretence to sue in another's right.-4 Bl. Com. 185
This offence is a species of maintenance, and punishable by
fine and imprisonment.-Ibid.
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CHANCE MEDLEY.

Chance medley is where homicide is committed by a man
upon a sudden affray, in his own defence.-4 BI. Com. 184.
The true criterion between chance rnedley and manslauqhter,
seems to be this,-where both parties are actualy-combatting
at the same time when the mortal stroke is given, the slayer
is then guilty of manslaughter ; but if the slayer bath not
begun to fight, (or having begun) endeavours to decline any
further struggle, and afterwards being closely pressed by his
adversary, kills him to avoid his own destruction, this is
chance medley, or homicide excusable by self-defence.-lbid.
The party assaulted, therefore, in order to excuse himself in
killing his assailant, must fiee from him as far as he conve-
niently cari, either by reason of some wall or ditch, or other
impediment, or as far as the fierceness of the assault will
permit him; for it may be so fierce as not to allow him to
yield a step without manifest danger of his life, or enormous
bodily harm, in which last predicament he may, in his own
defence, kill his assailant instantly.-1 Hale. P . 483.

The penalty anciently inflicted on any one who had com-
Mitted chance medley, seems to have been a forfeiture of a
portion, of the goods and chattels of the party, by way of
fine-Fost. 287 ; which, however, was remitted to him,
as a matter of course, on his suing out, and paying for a
writ of restitution-2 zaw. 381; but to prevent this ex-
pense, in cases where the death bas happened notoriously by
misadventure or in self-defence, the judges now always
direct a general verdict of . acquittal.-Post. 288 ; 4 BI.
Com. 188, note (1.)

And now, by stat. 4 & 5 V., c. 27, § 8, no punishment
shall be incurred by any person who shall kill another by
misfortune, or in his own defence, or in any other manner
without felony.

CHATTEL MORTGAGE.

By 20 V., c. 3, § 1.-Every mortgage or conveyance
intended to operate as a mortgage of goods and chattels,
in Upper Canada, not accompanied by an immediate delivery
and an actual and continued change of possession of the
things mortgaged, shall be absolutely void as against credi-
tors of the mortgagor, and against subsequent purchas-
ers or mortgagees in good faith for valuable consideration,
unless the mortgage or conveyance, or a true copy thereof,
together with an affidavit of a witness thereto, sworn as
hereinafter provided, of its due execution, together with an
affidavit of the mortgagee or his agent properly autborised
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to take such mortgage in writing, (a copy of wlich authority
shall be registered therewith if such agent be aware of ail
the circumstances connected therewith,) that the mortgagor
is justly and truly indebted to the mortgagee in the sum
mentioned therein ; that it was executed in good faith and for
the express purpose of securing the payment of the money so
justly due, or accruing due, and not for the purpose of protect-
ing the goods and chattels mentioned therein, against the
creditors of the mortgagor, or preventing the creditors of such
mortgagor from obtaining payment of any claim against him,
shall be registered as hereinafter provided within five days
from the execution thereof.

§ 2. Every sale of goods and chattels which shall not be
accompanied by an immediate delivery and followed by an
actual and continued change of possession of the goods and
chattels sold, shall bc in writing, and such writing shall be
a conveyance under the provisions of this act, and shall be
accompanied by an affidavit of a witness thereto of the due
execution thereof, and an affidavit of the bargainee or his
agent duly authorised in writing to take such conveyance, a
copy of which authority shall be attached to such conveyance
that the sale is bona fide, and for good consideration, as set
forth in the conveyance, and not for the purpose of holding,
or enabling the bargainec to hold the goods mentioned
therein against the creditors of the bargainor, and shall be
registered as hereinafter provided within five days from the
execution thereof, otherwise such sale shall be absolutely
void as against the creditors of the bargainor, and as against
subsequent purchasers or mortgagees in good faith.

§ 3, contains a provision for making valid mortgages of
personals for securing future advaices to be made. § 4.-
That ahi instruments mentioned in this act shall contain a
full description of the goods, &c. § 5. That the instru-
ments mentioned shall be registered in the office of the
clerk of the county court, who shall endorse thereon the
time of receiving the same. § 8. That every such mortgage
shall cease to be valid as against creditors and others after the
expiration of one year from the filing thereof, unless within
thirty days next preceding the expiration of the said term, a
true copy thereof, with a statement exhibiting the mortgagee's
interest in the property, and of the amount still due for
principal and interest thereon, and of all payments made on
account, shall be again filed in the office of the clerk of the
county court, where such goods are then situate, with an
affidavit of the mortgagee or his agent duly authorised
verifying such statements. § 11. That the interest or



137

equity of redemption in any such goods and chattels May
be seized and sold by the sheriff under any writ of execution
against the goods and chatiels of the party. § 13. Afii-
davits to be sworn before a judge of the superior courts, a
commissioner, or a justice of the peace: fee, one shilling.

14, repeals the former acts, 12 V. c. 74, and 13 & 14 V.,
C. 62, saving acquired rights. § 15. Act to commence on
the first day of August next (1857).

CIEATS.
By the Common Law.

Cheats, which are punishable by the common law, may in
general be described to be deceitful practices, in defrauding
or endeavouring to defraud another of his known rigbt, by
means of some artful device, contrary to the plain rules of
common honesty ; as by playing with false dice ; or by caus-
ing an illiterate person to execute a deed to his prejudice, by
reading it over to him in words different from those in which
it was written; or by persuading a woman to execute
writings to another, as her trustee, upon an intended mar-
nage, which, in truth contained no such thing, but only a
warrant of attorney to confess a judgment; or by suppress-
ing a wiil, and such like-1 faw. 188.

On an indictment against the defendant, a miller, for
changing corn delivered to hin to be ground, and giving bad
corn instead of it, it was moved to quasb the same, because
it was only a private cheat, and not of a public nature; it was
answered, that being a cheat in the way of trade, it con-
cerned the public, and therefore was indictable, and the
court unanimously agreed not to quash it.-T. 16, G. 2,
K and Wood, 1 Sess. C. 217.

The selling of unwholesome provisions is a fraud indictable
at common law.-4 BL. Com. 162; 2 East. P. C. 822; R.
v. Johnston, 6 East. 133.

Where a person who was committed to gaol under an
attachment for a contempt in a civil action, counterfeited a
pretended discharge (as from his creditor) to the sheriff and
gaoler, under which he obtained his release from gaol, it was
held that this was a cheat and misdemeanor at common law,
in thus effecting an interruption to public justice.-R4 v.
Fawcett, 2 Fast. P. 6. 862, 952. Public officers are also
indictable for frauds committed in their public capacities;
thus, where two persons enabled others to pass their accounts
with the pay office in such a way as to defraud the government,
they were held to be indictable for the fraud.-R. v. Bam-
bridge, cit. 5 Eait. 136. A surveyor of the highways may

18
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be indicted for converting to his own use gravel which had
been dug at the expense of the inhabitants of the parish, and
for employing, for his own private gain and emolument, the
labourers and tcams of the parishioners, which he ought to
have employed in repairing the highways.-3 Chit. C. L. 666.
So also, any fraud which is practised on the public by means
offalse weights or measures, or any false token, having the
semblance of public authority, and purposely calculated for
deceit, and by which the public nay be imposed upon, without
any imputation of folly or negligence, is indictable at common
law.- 2 -East. P. C. 820. As where a person sells corn in a
bushel, short of the statute measure, or puts something into
the bushel to help to fill.it up.-R. v. Pinckney, 2 East. P.
C. 820. There appears, however, to be this distinction-
where a man sells by false wcights or measures, it is an
indictable offence, but if without false weights or measures,
he sells merely a less quantity than he pretends to sell, he is
not then indictable, but liable only in an action for the de-
ceit.- R. v. Younq, 3 T. R. 104, per Buller, J.; R. v.
Nicholson, cit. 2 Burr. 1130; R. v. Dr field, say. 146.

By Statute.

By statute 4 & 5 V., c. 25, § 45 if any person shall by
any false pretence obtain from any other person any chattel,
money or valuable security, with intent to cheat or defraud
any person of the same, every such offender shall be guilty
of a misdemeanor, and being convicted thereof shall be liable
at the discretion of the court to be imprisoned at hard labour
in the provincial penitentiary for any term not exceeding
fourteen years, nor less than seven years, or imprisoned in
any other prison or place of confinement for any term not
exceeding two years, or to suffer such other punishment by
fine or imprisonment, or by both, as the court shall award:
provided always, that if upon the trial of any person indicted
for such misdemeanor it shall be proved that he obtained the
property in question in any such a manner so as to amount in
law to larceny, he shall not by reason thereof be entitled to
be acquitted of such misdemeanor, and no such indictment
shall be removable by certiorari, and no person tried for
such misdemeanor shall be liable to be afterwards prosecuted.
for larceny upon the same facts.

By 18 V., c. 92, § 11, if any person shall obtain any pro-
perty whatever with intent to defraud, such offender upon
conviction shall be liable to be imprisoned for any period
not exceeding two years, with or without hard labour.

For forms of procedure see title " Indictable Ofence8."



CHILDREN.
A child under ten years of age cannot be punished for

any capital offence, whatever circumstances of a mischievous
nature may appear.-Mfoir, c. 4 § 6; Plowd. 19; 1 Hae,
20 ; Fost. 349; 4 BI. Com. 23 ; Cowp. 222, 3.

From a supposed imbecility of mind, the protective
humanity of the law will not, without anxious circumspec-
tion, permit an infant under 14, to be convicted on his own
confession.-Cro. Jac, 446; 1 Hale, 24; Post. 70. Yet,
if it appear, by strong and pregnant evidence and circum-
stances, that he was perfectly conscious of the nature and
malignity of the crime, a jury may then find him guilty,
and judgment of death may be given against him.-1 Bale,
20, 25, 434; Post. 71; 4 BI. Com. 23, O. B. 1784, p. 971.
On the attainment of 14 years of age, the criininal actions
of infants are subject to the same mode of construction as
those of the rest of society ; for the law presumes that the
human mind has acquired at this period a complete sense of
right and wrong.-Doct. † St. c. 26; Co. Lit. 79, 181,
247 ; Dalt. 476, 505; 1 faw. c. J, (note) 1.

See post title " Orphan Clildren."

CHILD STEALING.

By statute 4 & 5 V., c. 27, § 21-If any person shall mali-
ciously, either by force or fraud, lead or take away, or decoy
or entice away, or detain any child under the age of ten
years, with intent to deprive the parent or parents, or any
other person having the lawful care or charge of such child,
of the possession of such child, or with intent to steal any
article upon or about the person of such child to whomsoever
such article may belong ; or if any person shall, with any
such intent as aforesaid, receive or harbour any such child,
knowing the same to have been by force or fraud, led, taken,
decoyed, enticed away, or detained, as hereinbefore mention-
ed, every such offender, and every person counselling, aiding
or abetting such offender, shall be guilty of felony, and being
convicted thereof shall be liable to be imprisoned at hard
labour in the provincial penitentiary, for any term not less
than seven years, or to be imprisoned in any other prison
or place of confinement for any term not exceeding two
years: provided, that no person claiming to be the father
of an illegitimate child, or to have any right to the possess-
ion of such child, shall be liable to be prosecuted by virtue
hereof on account of his getting possession of such child,
or taking such child out of the possession of the mother, or
any other person having the lawful charge thereof.
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CHLOROFORM.

By 18 V., c. 92, § 29, any person unlawfully applying or
administering, or attempting to apply or administer to any
other person any chloroform, laudanum, or other stupifying
or overpowering drug, matter or thing, with intent to enable
such offender or any other person to commit, or with intent
to assist such offender or other person in committing any
felony, shall be guilty of felony, and liable at the discretion
of the court to be imprisoned in the provincial penitentiary
for any term not less than two nor more than five years.

CHURCHWARDENS.
See next title, " Church of JEngland."

CHURCH OF ENGLAND.

By the imperial statute 31 Geo. III., c. 31, § 36, his
Majesty was empowered to make an allotment and appropri-
ation of lands for the support of a protestant clergy (a)
equal to one-seventh of the lands comprised in any grant or
patent. § 38, 39, also to authorise the Lieutenant-Gover-
nor, with the advice of the Executive Council, to erect par-
sonages and endow them; and the Lieutenant-Governor was
authorised to present incumbents, who are to enjoy the
same in like manner as incumbents in England. § 40. Every
such presentation shall be subject to the spiritual and ecclesi-
astical jurisdiction of the Bishop of Nova Scotia. (b) § 41, 42.
The provisions respecting the allotment of lands for the
support of a protestant clergy, to be subject to be varied or
repealed by any express provisions for that purpose con-
tained in any act or acts of the provincial legislature, and
assented to by his Majesty, and laid before the British
parliament previous to receiving his Majesty's assent.

By 3 V., c. 74, § 1, it is enacted that the soil and freehold
of all churches now or hereafter to be erected, andof the
church-yards and burying-grounds attached thereto, shall be
in the parson or incumbent for the time being, and that the
possession thereof shall be in the incumbent and church-
wardens. § 2. Pew-holders an holders of sittings to form
a vestry. § 3. Vestry meetings to be holden on Monday in
-Easter week yearly, after due notice thereof given during
divine service on Easter Sunday, for the purpose of appoint-
ing churchwardens for the ensuing year ; one to be appointed
by the incumbent, and the other by the vestry. In case the

(a) The Clergy Reserves have since been secularised by 18 V., c. 2.
(b) Which ceased on the creation of other bishoprics within the province.
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incumbent shall neglect to nominate one, then both to be
elected in the manner aforesaid ; and in case the vestry shal
neglect to elect a churchwarden, then both shall be nomi-
nated by the incumbent: provided, that if from any cause a
vestry meeting shall not take place, at the time aforesaid,
churchwardens may be appointed at any subsequent vestry-
meeting ; in case of death or change of residence to twenty
miles or more from the church, f either of the church-
wardens, a vestry meeting shall be called for the election of
another. § 4. None to be eligible except members of the
Church of England of full age, and members of the vestry.
§ 5. To hold office for the current year, and until the
appointment of successors.. § 6. Churchwardens to be a
corporation to represent the interest of such church and of
the members thereof, and may sue and be sued, &c., and
prosecute indictments, presentments, and other criminal pro-
ceedings in respect of such churches, church-yards, and
things appertaining thereto, and may, in conjunction with
the rector or incumbent, execute faculties or conveyances, or
other proper assurances in the law to pew-holders by pur-
chase or lease, and grant certificates for sittings at the
exponse of the applicants, and to sell, lease, and rent pews
and sittings, upon such terms as may be settled at vestry
meetings to be holden for that purpose. § 7. In case of
absolute purchase, pe-ws to be construed as freehold of in-
heritance not subject to forfeiture by change of residence or
by discontinuing to frequent the same, and may be sold and
assigned to any purchaser being a member of the church.
§ 8. Pew-holders to have the right of action against any
person injuring or disturbing. § 9. Churchwardens, within
fourteen days after the appointment of successors, to deliver
an account to them in writing, in a book or books to be kept
for that purpose and signed by them, of all moneys received
by them and sums due, and also of all goods, chattels, and
other property of such church or parish in their hands, and
of all moneys paid, and of all other things concerning their
said office; and shall pay over and deliver all such remaining
in their hands unto their successors, which account shall be
verified by oath before one or more justices; and said books
shall be carefully kept by the churchwardens, and may be
inspectcd by any member of such vestry on payment of one
shilling ; and in case churchwardens shall make default in
yielding such account, or in delivering over such money or
goods, their successors may proceed against them at law or
ia equity; and in case of the re-appointment of church-
wardens, such account shall be made and rendered at an
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adjourned vestry meetingfourteen days after such re-appoint-
ment. 10. Incumbent or churchwardens may call a vestry
meeting at any time, upon application in writing of six mem-
bers of such vestry; and in case of refusal, then one week
after demand any six members of such vestry may call same
by notice to be affixed on the outer church door (or doors)
at least one week previous. § 11. The rector or incumbent
to be ehairman at all vestry meetings if present, and if absent
such person as the majority shall name; vestry clerk to be
secretary; procecdings to be entered in a book and kept by
the churchwardens. § 12. Pew rents to be regulated at
vestry meetings. § 18. The organist, vestry clerk, sexton,
and other subordinate servants of the church to be appointed
by the churchwardens. § 14. Fees on marriages, baptisms,
and other services, and burials to be regulated by the ordi-
nary, or in case of no ordinary by the bishop. § 15. Vestries
to make by-laws for regulating their proceedings and man-
agement of the church property. 16. Grants of property
for the use of the church to be valid, notwithstanding the
statutes of mortmain. § 17. Church endowments may be
made upon the bishop's license, and the founder to have the
right of presentation in perpetuity. § 18. No spiritual juris-
diction to be conferred by this act.

By 7 V., c. 68, (reserved and assented to, 23d May, 1844)
entitled, An Act to incorporate the Church Societies of the
Church of England and Ireland in the Dioceses of Quebec
and Toronto, the preamble recites "that certain persons
named, and others, inhabitants of Lower Canada and Upper
Canada, had established themselves together under a consti-
tution, rules and regulations, and had contributed or engaged
to contribute considerable sums of moncy, and had given or
granted, or promised to give or grant lands or real estate for
the following objects, viz.-1. For the encouragement and
support of missionaries and clergymen of the United Church
of England and Ireland, severally within the dioceses of
Quebec and Toronto, and for creating a fund towards the
augmentation of the stipends of poor clergymen, and towards
making a provision for those who may be incapacitated by
age or infirmity, and for the widows and orphans of the
clergy of the said church respectively in the said dioceses.
2. For the encouragement of education, and the support of
day schools and Sunday schools in the said dioceses, in con-
formity with the principles of the said church. 3. For
granting assistance where necessary to those who may be
preparing for the ministry of the gospel in the said church.
4. For circulating in the said dioceses the Holy Seriptures,
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the book of Common Prayer of the said church, and such
other books and tracts as shall be approved by the central
boards or managing committees of the said associations.
5. For obtaining and granting aid towards the erection and
maintenance of clurches according to.the establishment of
the said church ; the creation and maintenance of parsonage
houses, the setting apart of burial grounds and church yards,
the endonvment and support of parsonages and rectories, ac-
cording to the said establishment, and the management of all
matters relating to such endowments," and that it would tend

greatly to facilitate and promote the purposes of the said
associations that they should severally be incorporated, &c.

It is therefore enacted, that the .several persons in
said act named and their successors to be elected in the
manner thereinafter provided shall be and are declared to be
a body corporate and politic inii name and in deed by the
name of the " Church Society of the Diocese of Quebec,"
and that the Lord Bishop of Toronto, and other persons in
the same act named, and such other persons as weresthen
members of a certain association of the Diocese of Toronto,
according to the rules and regulations thereof and their
successors to be elected as hereinafter provided, and such
other persons as shall from time to time hereafter be elected
to be members of the said association in the manner herein-
after provided, shall be and are declared to be a body corpo-
rate and politic in name and in deed by the name of " The
Church Society of the Diocese of Toronto," with a common
seal, &c., and that they and their successors by the name
aforesaid, shall be able and capable in la-w respectively to
purchase, take, have, hold, receive, enjoy, possess and
retain, without license in mortmain or letters d'Amortisse-
ment, all messuages, lands, tenements, and immovable
property, money, goods, chattels and movable property which
have been or hereafter shall be paid, given, granted, pur-
chased, appropriated, devised or bequeathed in any manner
or way whatsoever, to, for, and in favour of the said Church
Societies respectively, to and for the uses and purposes
aforesaid, or any of them, and to do, perform, and execute
all and every lawful act and thing useful and necessary for
the purposes aforesaid in as full and ample a manner to all
intents and purposes as any other body politic or corporate
by law may or ought to do. § 3. All funds, money and
other property which shall have been, or shall hereafter be
paid, given, granted, purchased, appropriated, devised or
bequeathed to or in favour of the said corporations for the
purposes aforesaid, shall be and are thereby vested in said
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corporations respectively for the use and purposes aforesaid,
subject to such by-laws and regulations as may be made by
said corporations respectively as hereinafter provided, and
that the said corporations, or the central boards thereof, or
such other executive and managing committees thereof as
shall from time to time be appointed and authorised, by the
by-laws of the said corporations, shall have power and
authority to alienate or exchange, demise, let and lease for
any term of years, such messuages, lands, tenements here-
ditaments and immovable property, and to receive and take
the purchase money, rents, &c., for the uses and purposes
hereinbefore mentioned. § 3, provides for meetings and
assemblies of the said corporations ; but no act done in any
such meeting or assembly shall be valid or effectual unless
six persons of such corporations at least shall be present,
and the majority consenting thereto. § 4. Said corpora-
tions at such meetings empowered to make by-laws, rules
and regulations, touching and concerning the well-ordering
and governing of the affairs and business of the said corpo-
rations and the due administering and improving the property
thereof, and the more effectually promoting the purposes
thereof as aforesaid, with power to abrogate, repeal, change,
or alter the same as may be found expedient. § 5. No such
constitution, by-law, rule or regulation, nor any such abro-
gation of the saine shall have force or effect until sanctioned
and confirmed by the Bishop of the Diocese for the time
being.

By 14, 15 V., c. 175 (reserved and assented to, 15th May,
1852) §§ 38, 39, and 40 of the imperial act 31 G. III., c. 31,
(which enabled the erection and endowment of rectories,) are
repealed. Such repeal not to affect any proceedings hereto-
fore had whereby certain parsonages or rectories were erected
and endowed, or supposed to be erected and endowed by the
authority aforesaid, or whereby certain incumbents or
ministers were presented or supposed to be presented under
the same authority, to such parsonages or rectories, or any
of them, but the legality or illegality of all such proceedings
shall be left open to be adjudicated upon and determined as
if this act had not been passed. § 3. Enacts that in the
event of its being judicially decided that any of such parson-
ages or rectories were erected according to law, and until a
judicial decision shall be obtained (a) on such questibn,
the right of presenting an incumbent or minister to such

(a) The legality of such parsonages or rectories has been recently es-
tablished by the Court of Chaneery.
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parsonage or rectory, shall vest in and be exercised by the
Church Society of the church of England diocese within
which the same shall be situated, or in such other person or
persons, bodies politic or corporate, as such Church Society
by any by-law or by-laws to be by them from time to time
passed for that purpose, shall or rnay think fit to direct or
appoint in that behalf. -

By an act of the provincial legislature passed on the 19th
of June, 1856 (and 19th year of the reign of her present
Majesty, reserved and assented to, 6th May, 1857,) entitled
An Act to enable the members of tMe United Church of Eng-
land and Ireland in Canada to meet in Synod," it is pro-
vided and enacted as follows:

Whereas., doubts exist whether the members of the United
Church of England and Ireland, in this province, have the
power of regulating the affairs of their church, in matters
relating to discipline, and necessary to order and good govern-
ment, and it is just that such doubts should be removed, in
order that they may be permitted to exercise the same rights
of self-government that are enjoyed by other religious com-
munities : therefore her Majesty, by and with the advice and
consent of the Legislative Council and Assembly of Canada,
enacts as follows:

1. The bishops, clergy, and laity, members of the United
Church of England and Ireland, in this province, may meet
in the several dioceses, which are now, or may be hereafter
constituted in this province, and in such manner and by such
proceedings as they shall adopt, frame constitutions and
make regulations for enforcing discipline in the church, for
the appointment, deposition, deprivation, or removal of any
person bearing office therein, of whatever order or degree,
any rights of the Crown to the contrary notwithstanding, and
for the convenient and orderly management of the property,
affairs and interests of the church, and the officers and mem-
bers thereof, and not in any manner interfering with the
rights, privileges or interests of other religious communities,
or of any person or persons not being a member or members
of the said United Church of England and Ireland ; provided
always that such constitutions and regulations shall apply
only to the diocese or dioceses adopting the same.

2. The bishops, clergy, and laity, members of the United
Church of England and Ireland, in this province, may meet
in general assembly within this province, by such representa-
tives as shall be determined and declared by them in their

19
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several dioceses; and in such general assembly frame a con-
stitution and regulations for the general management and
good government of the said church in this province; provided
always, that nothing in this act contained shall authorise the
imposition of any rate or tax upon any person or persons
whomsoever, whether belonging fo the said church or not, or
the infliction of any punishment, fine, or penalty upon any

person, other than his suspension or removal from any office
in the said church, or exclusion from the meetings or pro-
ceedings of the diocesan or general synods; and provided also,
nothing in the said constitutions or regulations, or any of
them, shall be contrary to any law or statute now or hereafter,
in force in this province.

With reference to this act and its importance to the Church
of England establishment within this province, his lordship
the Bishop of Toronto, makes the following remarks in his
opening address at the first synod held under it at Toronto,
on the 17th of June, 1857:

The object of this act, as set forth in the preamble, is to
confer on the members of the Church of England and Ireland,
in Canada, the power of regulating the affairs of their church,
in matters relating to discipline, and necessary order and
good government, and to exercise the same rights of self-
government that arc enjoyed by other religious communities.

The statute contains two enacting clauses. The filst con-
fers power to hold diocesan synods, to frame constitutions,
and make regulations for enforcing discipline in the church,
for the appointment, deposition, deprivation, or removal of
any person bearing office therein, of whatever order or degree,
"any right of the Crown to the contrary notwithstanding;"
and for the convenient and orderly management of the pro-
perty, affairs, and interests of the church, in matters relating
to or affecting only the said church, and the officers and
members thereof, and not in any way interfering with the
rights, privileges, or interests of other religious communities,
or of any person or persons not being a member or members
of the said United Church of England and Ireland : provided
always that such constitutions and regulations shall apply
only to the diocese or dioceses adopting the same. Now, it
may be seen that this measure is very comprehensive in its
provisions, and gives ample powers to meet all the probable
requirements of the church; and yet the royal prerogative
is sufficiently guarded, and our connexion with the mother
church through its head distinctly preserved. lst. The power
of choosing our bishops is substantially but not directly
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conferred; the sanction of her Majesty, through her secre-
tary of state, to the person chosen, if required, and in an
extreme case may be withheld, but if ever withheld, it will be
salutary and for the good of the church. In the second
place, the Queen preserves her territorial sovereignty in
settling the limits of new bishoprics when required to be
established. The second clause of the statute is still more
comprehensive, and contemplates provincial synods in which
all the dioceses may be represented. Such a provision is
absolutely necessary to the salutary extension and well-being
of the church in this great country. Questions will arise
from time to time which " will affect the welfare of the
church in these colonies, and will- render it necessary, as it
is desirable, that the bishops, clergy and laity should meet
in council under the provincial, metropolitan, or senior
bishops, with power to frame rules and regulations for the
better conduct of our ecclesiastical affairs as by such pro-
vincial synod may be deemed expedient. It should also be
divided into two houses, the one consisting of the bishops of
the several dioceses under their metropolitan or senior
bishop, and the other of the presbyters and lay members of
the church assembled by representation." For all this the
second clause of the statute amply provides, and its objects
will, doubtless, be carried out so soon as the necessities of
the churclh require.

CLERGY.

By stat. 4 & 5 V., c. 27, § 23, it is enacted that if any
person shall arrest any clergyman or minister of the gospel,
upon any civil process, while he shall be performing divine
service, or shall with the knowledge of such person, be going
to perform the -same, or returning from the performance
thereof, every such offender shall be guilty of a misdemeanor,
and being convicted thereof shall suffer such punishment
by fine or imprisonment, or by both, as the court shall award.

See also post title "Punishment," § 36.

CLERGY RESERVES.

By 18 V., c. 2, which by § 1, provides that the moneys
arising from the sale of clergy reserves in Upper Canada,
shall continue to form a; separate fund, to be called "The
Upper Canada Municipalities Fund," and that certain annual
stipends or allowances charged on the reserves before the
passing of the imperial act 16 V., c. 21, should continue to
be a first charge thereon, and payable during the lives of
the present incumbents, with power to such reipients to
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commute for such stipends and receive the actual value in
money. § 5. Provides that the residue of such fund, re-
maining unexpended and appropriated on the 31st of
December in each year, shall, by, the Receiver-General
be apportioned equally among the several county and city
municipalities in proportion to the population of such muni-
cipalities according to the then last census; and the portion
coming to each municipality shall be paid over by the Re-
ceiver-General to the treasurer or chamberlain or other
officer having the legal custody of the moneys of such muni-
cipality, and shall make part of the general funds of the
municipality, and be applicable to any purpose to which
such funds are applicable.

By 19 & 20 V., c. 16, § 1, it is enacted that the amount
of " The Upper Canada Municipalities Fund," remaining
unexpended and unappropriated under the provisions of the
1, 2, 3, and 4 sections of the above act, on the 31st of
December, 1855; and on the same day in each year after-
wards shall, by the Receiver-General, be apportioned equally
among the several city, town, incorporated village, and
township municipalities in Upper Canada ir proportion to
the number of rate-payers that shall appear on the assess-
ment rolls of such municipalities, for the year next before
the time of such apportionment. § 2.. It shall be the duty
Of the clerks of such municipalities on or before the lst day
of July, next after this act, to transmit to the Receiver-
General a true return of the number of rate-payers appearing
on the said assessment rolls for the year 1855, and on or
before the lst day of December in each year thereafter, to
transmit to the Receiver-General a similar return for the yeari
in which such return shall be made, and to make an affidavit
on each of said returns, sworn before a justice of the peace
of the correctness of sucli return. § 3. Under the penalty
of £25 for default. § 4. Any money overpaid on any
erroneous return to be a debt due to the Crown and re-
coverable from such municipality. § 5. Repeals so much
of section 5 of the above act as shal be inconsistent with
this.

By 20 V., c. 71, § 1, the word "rate-payers," inthe lst
and 2nd section of the act 19, 20 V., c. 16, shall mean only
those who shall be residents within the limits of such muni-
cipalities, and whose names shall appear as rate-payerAon
the assessment roll; and the affidavits to be made by the
clerks of such municipalities and returned to the Receiver-
General's office under the 2nd section of said act, shall be in
the form in the schedule to this act annexed. § 3. It shall
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be lawful for such municipalities, by by-law, to set apart for
any special purpose, to be mentioned in such by-law, the
whole or any part of the moneys derived from " The Upper
Canada Municipalities Fund," and to invest the same in the
purchase of provincial consolidated loan fund or municipal
debentures for the purposes mentioned in such by-law, and
from time to time, to sell and dispose of such securities and
invest the proceeds in other like securities, or otherwise

appropriate the same in the manner mentioned in and directed
by the said by-law, or other by-laws passed for that purpose.
§ 3. By-laws already passed authorising the investment of
such moneys as last aforesaid shall be held good and valid.

Schedule.

A. B. clerk of the municipality of the (city, town, township
or village as the case may be,) maketh oath and saith, that the
(above within written or annexed return, as the case may be,)
contains a true statement of the number of resident rate-payers
appearing on the assessment roll of the said city, &c., as the
case may be, for the year one thousand eight hundred and
fifty

Sworn before me, &c.

CLERK OF TIE PEACE.

The clerk of the peace is an officer belonging to the ses-
sions of the peace ; and his duty is to read indictments,
enrol the proceedings, draw the process, and record. other
matters which appertain to the jurisdiction of the quarter
sessions; he also certifies into the Court of Queen's Bench
transcripts of 'indictments, outlawries, attainders, and con-
victions had before the justices of the peace within the time
limited by any writ of certiorari directed to the justices to
return such proceedings; and he ought to be an able and
sufficient person residing in the county or division for which
he is appointed.-Deacon's C. L. 246.

The clerk of the peace is appointed by the Governor, by
commission under the great seal of the province, and holds
his ofice quamdiu se bene gesserit. And by the late act 20
V., c. 59, § 9, no person shall be appointed a clerk of the
peace for any county in Upper Canada who is not a barrister
at law of not less than two years standing at the Upper
Canada bar, and such clerk of the peace shall be ex officio
county attorney for the county of which he is clerk of the
peace. He may also execute his office by deputy.-37 -.
VlII, c. 1.

By stat. l W. & M., c. 21, § 6, if he shall misdemean him-
self in office, and a complaint in writing be exhibited against
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him to the justices in sessions, the justices may, on examina-
tion and due proof thereof, suspend him from his office; and
before entering upon the execution of his office, must take
the following oath, besides the oaths of allegiance, supremacy
and abjuration. (a)

I, A. B., do swear that I have not, nor will pay any surn or
sums of money, or other reward whatsoever, nor give any bond
or other assurance to pay any money, fee or profit, directly or
indirectly, to any persons whomsoever, for such nomination
and appointment. So help me God.

Duties of his office. (Dickenson.)

The clerk of the peace, by himself, or his sufficient deputy,
must be in constant attendance on the court of quarter ses-
sions. He gives notice of its being holden or adjourned;
issues its processes; records its proceedings, and does ail
the ministerial acts necessary to give effect to its decisions.
It is his duty when prosecutors do not choose to seek pro-
fessional assistance, to draw bills of indictment. In the
actual course of the sessions it is his duty to read the acts
directed to bc read in sessions ; to call the jurors and make
known their defaults and excuses to the courts; to call the
parties under recognizance, whether to prosecute, plead or
give evidence; to present the bills to, and receive them from
the grand jury ; to arraign prisoners ; to receive and record
verdicts; to administer all oaths, and make true entries of
all proceedings. By an ancient statute, he is bound to cer-
tify to the Court of King's Bench the names of sudh as shal
be outlawed, attainted, or convicted of felony; and if he
shall discharge or conceal any fine or forfeiture, unless by
rule of court, lie is liable to forfeit treble value, half to the
king and half to him that shall sue, to lose his office, and be
incapacitated ever to hold any office connected with the re-
venue.-22, 23, Car. IL., c. 22, § 9. Neither he nor his
deputy, may act as solicitor, attorney or agent, or sue out any
process at any general quarter sessions, where he shalf exe-
cute the office of clerk of the peace, or deputy, on pain of
£50.-2 G. I., c. 46, § 4.

Hfis duties by Provincial Statute.

Convictions.-By statute * 40, G. III., c. 1, § 6, to grant
certificates gratis from the records of any conviction or
pardon granted ; and by statute 4 & 5 V., c. 12, § 4, to

(a) But see 13 & 14 V., c. 18, which regulates the form of oath to be
taken by public officers.
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publish returns of convictions within seven days after the
first adjournment of the general quarter sessions, in one

public newspaper of th-e district, and fix up a schedule of
such returns in the court-house, and a conspicuous place in
his office. 5. Within twenty days after the end of each
quarter sessions, to transmit to the inspector-general a true
copy of all such returns within his district.

Records in Criminal cases, how to be drawn up.-18 V.,
c. 92.

Reir and Devisee Act, 8 V., c. 8, § 6, to make list of
claims once in every three months, and affix the same in
some conspicuous part of the court-house, and cause the
same to be publicly read and proclaimed in open court at
the general quarter sessions, immediately after the charge
to the grand jury, and give certificates thereof.

Census Act, 10 & 11 V., c. 14, § 14. § 18. To forward
returns of "IBirths, deaths and marriages," as filed in his
office under the statute, to the Board of Registration and
Statistics on or before the lst January, yearly. § 20. To
furnish triplicate lists of convictions at sessions, or before
justices, at such periods as the board shall appoint.

Jurors' Act, 13 & 14V., c. 55, § 16, to prepare jurors' books
(as amended by 14 & 15V., c. 65.) § 18. To prepare ballots.

19. (a) To bring into court (annually on the first day of ses-
sions next after the first of October,) and deliver to the chair-
man, the jurors' books and ballots, verified by oath. § 20. (b)
To proceed (with the chairman) to ballot as directed by the
act, for grand jurors of superior courts. § 21. For grand
jurors·of inferior courts. § 22. Jury lists to be certificd and
deposited with the clerk of the peace. § 23. (c) To deposit
correct copies of jurors' books in the office of each of the
clerks of the crown and pleas, and in that of the deputy for
the county or union of counties, for which the same shall have
been so prepared, on or before the 31st December. § 25.
To be present on the drafting of jury panels. § 27. (d)
Mode of proceeding thereat. § 65. To copy from the
sheriff 's list the fines from jurors making default, on the roll
of fines and forfeitures imposed at quarter sessions, to be
estreated and levied accordingly. § 73. Clerks of the peace

guilty of dereliction of duty, under § 18, 19, 20, 21, 22 and
23, liable to £50 penalty.

Marriages.-Certificates of license for celebration of, to

(a) Amended by 14 & 15 V., c. 65, and time extended to 31st October.
(b) Amended by same act.
(c) A mended by same act, and repealed as amended by 16 V., c. 120.
(d) Repealed by 16 V., c. 120.
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be published.-*38 Geo. III., c. 4, § 3. Annual returne to be
made to clerk of the peace.-*11 Geo. IV., c. 36. But not
while the census act 10 & 11 V., c. 14, § 2, remains in force.

Forfeited estates.-Duplicate returns to be transmittted to
the clerk of the peace.-*59 Geo. III., c. 12, § 6.

Insane destitute.-Account of moneys neceesary for the
support of, in the Home District, to be laid before the grand
jury.-*11 G. IV., c. 20, § 1., extended to all the districts by
*3 W. IV., c. 45.

ilegitimate children.-Affidavit by the mother to be filed
in the office of the clerk of the peace.-*7 Wm. IV., c. 8, § 4.

Fines and forfeited recognizances.-* 7 Wm. IV., c. 10.
To be entered on a roll within 21 days after adjournment

of the quarter sessions. Such roll to be made in duplicate,
and signed by the clerk of the peace.-§ 3. One to be
deposited in the office of the clerk of the peace, and the
other sent to the sheriff, with writs of fieri facias and
capias as per forms in schedule B.-§ 4.

Affidavit to be made by the clerk of the péace at the foot
of each roll.-§ 7.

Writs to be returned by the sheriff and filed by the clerk
of the peace, and copy sent to the Receiver-General.-§ 11.

The clerk of the peace should also make a return to the
crown officers, of all forfeited recognizances, in order that
the parties in default may be prosecuted thereon. He is
virtually also the custos rotulorum, or keeper of the records
of the county.

County accounts *7 Wn. IV7., c. 18.

Accounts to be delivered to the clerk of the peace, before
the first day of the general quarter sessions.-§ 1.

No accounts to be audited unless seven justices present.-
§ 2.

Accounts to be taken into consideration on the second day
of the sessions,.- b.

Clerks of the peace to furnish the county treasurer with
lists of orders for payment in their priority.-§ 3.

The treasurer to furnish a balance sheet on the first day
of each session for the preceding quarter.-Ib.

Orders made not to be rescinded, except by an equal num-
ber of justices.-§ 4.

No order to be made unless there be funds to meet'the
same, except where debts actually due.-§ 5.

Lunatic asylum, (private,) 14 & 15 V., c. 84, certain
duties to be performed under this act by clerks of the peace.

A&• See the several acte cited.
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Sessions Fees due to the CJlerk of the Peace, and to be paid out of
the County Funds. * 47 G. III., c. 11.

£ s. d.
Drawing the precept, and attending justices to sign

the saie, and transmitting it to the sheriff . 1 0 0
Attending each Quarter Sessions .................. I 10 0
Making up the records of each sessions.................. 2 10 0
Notice of every appointment ............................ O 1 0
Making up estreats of each session, and transmitting

same to the Inspector-General........................ 0 5 0

To bepaid by the parties.
£ s. d.

Every recognizance for the peace or good behaviour 0 2 0
For discharging the same.................................... 0 2 6
Subpcena.......................................... 0 2 6

Bench warrant ......................................... 0 5 0
Drawing indictment .............. ........... 0 10 0
Allovance of certiorari ....................... 0 5 0

§ 2. This act not to deprive the clerk of the peace of such
other fees as are allowed by act of parliament for other
services.

Other Fees to be taken by the Cerkt of the Peace, by Statute.

£ s. d.
For each certificate of Dower, *37 G. III., c. 7, § 2;

*50 G. III., c. 10, § 2 ...... ...................... o 5 0
For each certificate of alienation of real estate, by

femmes covert, *2 G. IV., c. 14, § 2............. 0 5 0
For certificates to ministers of Church of Scotland, to

authorise their marrying, '38 G. III., c. 4, § 2... 0 5 O
For certifying notices under the heir and devisee act,

8 Vic., c. 8, § 6 .. .. .................. 0 2 6

Fees to be taken by the Clerk of the Peace, established by the Juc1ges,
under 8 V., c. 38.

See the printed " Tarif of Fees," published in 1849.

FEES ON BALLOTING JURIES, &c.
See "Jurors' Law Amendment Act," 19, 20 T., c. 92,1856.

Form of the appointment of a Deputy.

I, G. G., clerk of the peace in and for the county of York,
do hereby make, substitute and appoint J. H. S. D., of the
city of Toronto, in the said county, gentleman, my true and
lawfui deputy, in the office of clerk of the peace for the said
county, so long as I shall hold the saie, and during the con-
tinuance ofmy will and pleasure. Witness my hand and seal,
this day of 8

20
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CLERKS AND SERVANTS.

Stealinig by, see "Embezzlement."

COALS.-CHARCOAL.-WOOD.

Maliciously setting fire to any, declared felony by 4 & 5
V., c. 26, § 17.-See also "Arson."

COIN.

By 4 & 5 V., c. 17, § 1, no copper or brass coin, or token
of any description, except the lawful copper coin of the
United Kingdom of Great Britain and Ireland, shall be
imported into this province; nor shall any be manufactured
therein, except under the authority of the Governor to some
person or persons, body politie or corporate, to import or
manufacture the same. § 2. No such permission to be
granted, unless such coin or tokens be stamped with the
nominal value thereof, and with the name of the issuers,
and such coins shall be payable or redeemable on demand,
by such issuers, at the nominal value thereof, in lawful cur-
rent coin. § 3. Coins or tokens imported or manufactured
contrary to this act shall be forfeited to her Majesty, and
the manufacturer or importer incur a penalty not exceeding
£5 currency for every pound troy weight thereof; and it
shall be lawful for any two or more justices of the peace, on
the oath of any credible person, that any such coin or tokens
have been so unlawfully manufactured or imported as afore-
said, to cause the same to be seized and detained, and to
summon the party in possession of the same to appear before
him, and if it shall appear to his satisfaction, on the oath of
any credible witness other than the informer that such coin
or tokens have been manufactured or imported in contraven-
tion of this act, such justices shall declare the same forfeited,
and shall place the same in safe keeping, to await the dis-
posal of the Governor, for the use of the province; and if it
shall appear to the satisfaction of such justices, that the pos-
sessor of such coin or tokens knew the same to have been so
illegally manufactured or imported, he may condemn such
person or persons to pay the penalty aforesaid, with costs,
and may commit him, her, or them, or any of them, to the
common gaol of the district, for a period not exceeding two
months, until paid. § 4. If it shall appear to the satisfac-
tion of such justices, that the possessors were iiot aware of
the same having been illegally manufactured or imported,
such penalty may be recovered by any person from the
owners, who shall sue for the same in any court of compe-
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tent jurisdiction, on the oath of one credible witness other
than the person so suing. § 5. Officers of her Majesty's
customs may seize any coin or tokens imported, or attempted
to be imported contrary to this act, and detain the same as
forfeited, to await the disposal of the Governor, for the use
of the province. § 7. After the expiration of thirty days
from this act, no person shall utter, tender, or offer in pay-
ment, any copper or brass coin, other than the lawful coin
of the United Kingdom aforesaid, or the tokens of the char-
tered banks, or the Banque du Peuple, at the city of Mon-
treal, heretofore imported or manufactured under the autho-
rity of the executive, or by virtue of the ordinances of Lower
Canada, or American cents, or such coins or tokens as may
have been lawfully imported into or manufactured in this
province, according to the provisions of this act, under a
penalty of the forfeiture of double the nominal value thereof,
to be recovered with costs in a summary manner, on the
oath of any one credible witness other than the informer,
before any justice, who may, if penalty and costs be not
forthwith paid, commit the offender to the common gaol of
the district for a time not exceeding eight days, or until
paid. § 8. One moiety of the penalties imposed by this act
(but not the coins or tokens) shall go to the informer, and
the other moiety to her Majesty, for the use of the province.
§ 11. Certain ordinances in Lower Canada repealed, as soon
as this act shall come into force.

By 12 V., c. 20, after reciting that defects existed in the
law touching the counterfeiting coin, it is enacted, that if
any person shall falsely make or counterfeit, or cause to be
made or counterfeited, any coin resembling, or apparently
intended to resemble or pass for any of the Queen's current
gold or silver coin, or any of the gold or silver coin made or
declared to be lawfully current in this province, such person
shall be guilty of misdemeanour, and on conviction shall be
liable to imprisonment in the penitentiary for not more than
four years ; and upon a second offence shall be deemed
guilty of felony, and on conviction punished accoh-dingly.
§ 2. Variation in date between the forged coin and the law-
ful coin described in the inclictment, or upon any die, shall
not be a ground of acquittal.

By 20 V., c. 30, § 1, any person who shall colour or case
over with gold or silver, or with any wash or materials pro-
ducing the colour of gold or silver, any coin of coarse gold
or silver, or of base metal resembling any coin made, coined,
or struck by or under the authority of any foreign prince or
state, and then actually current in the dominions or country
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of such prince or state, although not current by law in this
province, or who shall make or cause to, be made, or buy,
seli or procure, or knowingly bring or import into this pro-
vince any forged, false or counterfeit coin, resembling any
such foreign gold or silver coin as aforesaid, or any coin of
coarse gold or silver, or base metal coloured or cased over
with gold or silver, or with any wash or materials producing
the colour of gold or silver, and resembling any such foreign
gold or silver coins as aforesaid, or who shall offer, utter,
tender or put off as being any such foreign gold or silver
coin as aforesaid, any forged, false or counterfeit piece or
coin counterfeited to, and resembling any such foreign gold
or silver coin as aforesaid, knowing the same to be forged,
false or counterfeit, shall for the first offence be guilty of a
misdemeanor, and for any subsequent offence, felony. § 2.
Any person who shall form, cast, make, sink, stamp or engrave,
repair or amend any die press, mould, matrix, tool, instru-
ment or machine, metal or material of any kind used or
designed for the purpose of counterfeiting any such foreign
gold or silver coin, shall for the first offence, be guilty of
misdemeanor, and for any subsequent offence, felony. §
3. Any person who shall knowingly (except for some lawful
purpose) have in his possession any such , forged, false or
counterfeited piece or coin, or any die press or other articles
as aforcsaid, shall, for the first offence be guilty of a misde-
manor, and for any subsequent offence, felony. § 4. Any
person convicted of misdemeanor under this act shall be
imprisoned in the common gaol, with or without hard labour,
for any term under two years ; or in the penitentiary for
any term not less than two nor more than seven years ; and
upon conviction for a subsequent offence shall be deemed
guilty of felony, and imprisoned in the penitentiary for any
term not less than two nor more than fourteen years, in the
discretion of the court.-See also title " Currency."

COMMITMENT.
There is no doubt but that persons apprehended for offences

which are not bailable, and also all persons who neglect to
offer bail for offences which are bailable, must be committed
-2 Haw. 116; and wheresoever a justice is empowered by
any statute to bind a person over, or to cause him to do a
certain thing, and such person, being in his presence, shall
refuse to be bound, or to do such thing, the justice may
commit bim to the gaol, there to remain till lie shall comply.
-2 Iaw. 116. If a person be brought before a justice,
expressly charged with felony upon oath, the justice cannot
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discharge him, but must bail or commit him-2 i. i. 121;
but if he be charged with suspicion of felony only, yet if there
be no felony at all proved to be committed, or if the fact
cliarged as felony be in truth no felony in point of law, the
justice may discharge him; but if a man be killed by another,
though it may be misadventure, or self defence (which is not
properly felony), or in making an assault upon a minister
of justice in execution of his office (which is not at all felony),
vet the justice ought not to discharge him, for he must un-
dergo his trial for it, and therefore he must be committed.-
2H. . 221.

See also further on this subject under title "Indictable
Offences."

A married woman may be committed, who is a material
witness upon any charge of felony, if she refuses to find sure-
ties for lier appearance at the sessions.-Bennett v. Watson,
3 1. J S. 1. And so with regard to witnesses generally-
if they refuse to be bound over to appear on the prosecution,
they nay be committed ; and minors or infants under twenty-
one years of age, as well as married women, are liable to find
sureties. A justice of the peace in England may commit a
person to prison in England, for an offence committed in
Ireland, in order that the offender may be sent over and
tried there.-R. v. Kimberley, Str. 848. And so upon the
same principle a justice of 4he peace in Canada may commit
to gaol in this province, any person charged with felony
committed in England, Scotland, or Ireland.

Where contemptuous and libellous words are spoken of a
justice of the peace in the execution of his office, and in Ais
presence, it seems that he may commit the party for a con-
tempt.-R. v. Ravel, 2 Salk. 240; Mayhew v. .ocke, T
Taunton, 63.

By stat. 5 H. IV., c. 10, all felons shall be committed to
the common gaol, and not elsewhere ; but by statute 6 G.,
c. 19, vagrants and other criminals, offenders, and persons
charged with small offences, may, for such offences, or for
want of sureties, be committed either to the common gaol or
house of correction, as the justices may think proper. And
by stat. 10 & il V., c. 41, § 5, any person charged upon
oath with any criminal offence may be temporarily confined
or detained by the written order of any justice in the
"Lock-up-house," in any township, to-wn or village, (not
exceeding two days,) until he can be examined and committed
for trial. See also post title "Lock-up-houses."

If a man commit felony in one county, and be arrested for
the same in another county, he may be committed to gaol in

ý(0VMitment.
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that county where he is taken.-Dalt. c. 170. And if he
escape and is taken on fresh suit in an another county, he
may be carried back to the county where he was first taken.
-Dalt. c. 170. Also, by stat. 24 G. II., c. 55, if a person
is apprehended upon a warrant, endorsed in another county,
for an offence not bailable, or if he shall not there find bail,
he shall be carried back into the first county, and be com-
mitted (or if bailable, bailed) by the justices in such first
county.

By 12 V. c. 10, § 5, art. 21, if in any act a party be
directed to be imprisoned, or committed to prison, such im-
prisonment or committal shall, if no other place be mentioned,
be to the common gaol of the locality in which the order of
cemmitment shall be made, or if none there, then in or to
the common gaol which shall bc nearest to such locality.

Form of the Commitment.

It must be in writing, either in the name of the king, and
only tested by the person who makes it, or it may be by
such person in his own name, expressing his office or author-
ity, and must be directed to the goaler or keeper of the
prison.-2 ffaw. 19. It should contain the name and sur-
name of the party committed, if known-if not known, then
itmay be sufficient to describe the person by his age, stature,
complexion, colour of his hair, and the like-and to add that
he refuseth to tell his name.-H. H. 577. It should set
forth that the party is charged upon oath.-2 lRaw. 120.
It ought to contain the cause-as, for treason, or felony, or
suspicion thereof-otherwise the prisoner would not only be
entitled to his discharge, under the habeas corpus act, but if
no cause be expressed, and the prisoner escape, neither him-
self nor the gaoler would, be punishable for the escape;
whereas if the commitment contained the cause of imprison-
ment, the escape itself will then be an offence of the same
degree as that for which the party was committed.-2 In8L
52, 591. The cause also should be stated with sufficient
certainty, in order that the party may know for what he is
committed, and that it may appear to the court or judge,
upon a habeas corpus, whether the cause assigned for the
commitment was a legal one or not; therefore if the com-
mitment be for felony, the warrant ought not to state gener-
ally for felony, but it should state the special nature of the
felony-as felony for the death of J. S., or burglaryin
breaking the house of J. S., otherwise the court could not
determine whether the offence amounted to felony or not.-
2 Hale, 122; 2 Inst. 592; 1 Ld. Ray. 213.
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Althougih the fori of a commitment for trial may be de-
fective, yet the committing magistrate may issue a warrant
of detainer, remedying the defect, and this, even after the
issuing of a habeas corpus.-R. v. Gordon, 1 B. e- A. 572.
But where the commitment is final and by way of punishment,
it is essentially necessary that the offence (for which the com-
mitment is made) be described with certainty. A commit-
ment therefore of a person, as an apprentice or servant, for
disobeying his indentures or articles, 'was held bad for uncer-
tainty.-R. v. Everett, Cald. 26. And if a man be committed
for non-payment of two sums, one of which is not due, the
warrant of commitment is bad for the whole.-Exp. Addi#,
1 B. g C. 90.

A commitment in execution must allege the party to have
been convicted of the offence, and it is bad if it merely state
that he was charged with it.-R. v. Rhode, 4 T. B. 220 ; R.
v. Cooper, 6 T. B. 509; 12 East. 78, note (a). It must be
distinctly expressed in the warrant whether the commitment
be for a time certain, or only till the payment of a fine, for
the defendant ought to know for what he is in custody, and
how ho may regain his liberty; therefore, if he be committed
for a fine, it ought to be till he pay the fine; if the intent be
to punish him by fine and imprisonment, it ought to order
imprisonment for such a time, and from thence till he pay
his fine.

By stat. 17 G. II., c. 5, § 32, where any offender is com-
mitted by any justice out of sessions, to the house of correc-
tion, by virtue of any law in force which does not expressly
limit the time and manner of punishment, the justice shall
commit the offender to be kept to hard labour until the next
general or quarter sessions, or until discharged by due course
of law; but two justices (of whom the committing justice must
be one) may discharge the offender before the sessions if they
sec cause; or the sessions may do so, or continue bim in
custody not exceeding three months; it must be under seal, and
without this the commitment is unlawful; the gaoler is liable
to false imprisonment, and the wilful escape by the gaoler,
or breach of prison by the felon, makes no felony.-H. if.
383. But this must not be intended of a commitment by the
sessions, or other court of record; for then the record itself,
or the memorial thereof, which may at any time be entered
of record, is a sufficient warrant, without any warrant under
seal.-1 . . 584. It should have also set forth the place
at which it was made.-2 Haw. 119; and it must have a
certain date of the year and day.-2 E. B. 123.
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Charges of the Commitment.

As to the immediate charges of the commitment, and the
conveyance of the offender to the gaol, it is provided by
stat. 3 Jac. I., c. 10, § 1, that every person who shall be com-
mitted to gaol by any justice of the peace, for any offence, if
he has means or ability thereto, shall bear his own reasonable
charges of his conveyance to gaol; and the charges of such
as shall be appointed to guard him thither, and in default of
payment, the same may be levied by distress on his goods
and chattels, if he shall have any in the county; and by
statute 27 Geo. II., c. 3, if the offender has not suficient
effects to bear these charges, then a magistrate shall, upon
examination on oath, make an order on the treasurer of the
county to pay the same.

Gaoler shall receive the Prisoner.

If the gaoler shall refuse to receive a felon, or take any
thing for receiving him, he shall be punished for the same,
by the justices of gaol delivery.-4 Ed. III. c. 10; Dalt. c.
170. But if a man be committed for felony, and the gaoler
will not reccive him, the constable must bring him back to
the town where lie was taken, and that town shall be charged
with the keeping of him, until the next gaol delivery ; or the
person that arrested him may, in such case, keep the prisoner
in his own house.-Dalt. c. 170. But in other cases, it seems
that no one can justify the detention of a prisoner in custody
out of the common gaol, unless there be some particular
reason for so doing; as, if the party be so dangerously sick
that it would apparently hazard his life to send him to the
gaol, or there be evident danger of a rescue, or the like.-
2 IIaw. 118.

By statute 3 len. VI., c. 3, the sheriff or gaoler shal
certify the commitments to the next gaol delivery.

Commitment-how it may be Discharged

It seems that a person legally committed for a crime cer-
tain cannot (unless under the Habeas Corpus Act) be lawfully
discharged by any one but the king, till he be acquitted on
his trial, or have an ignoramus found by the grand jury, or
none to prosecute him on a proclamation for that purpose by
the justices of gaol delivery : but if a person be committed
on a bare suspicion, without an indictment, for a supposed
crime, when afterwards it appears that there was none; as,
for the murder of a? person thought to be dead, who after-
wards is found to be alive; it hath been holden that he ma;y
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be safely dismissed without any further proceeding.-2 .Haw.
121. This position, however, will not always hold good; for
though a person supposed to be murdered may have recovered
from the injuries he received,yet the offender may still be
indicted for an attempt to murder, or do the party some
bodily harmn, in which cases it would be highly improper that
any gaoler should take upon himself to discharge the prisoner,
without an order from a magistrate.

A commitment after a conviction, for a time certain, is a
commitment in execution, and does not admit of bail.-Anon.
il; 3fod. 45. But, on a commitment to the sessions, under
the Vagrant Act, 17 Geo. IL., c. 5, § 32, two magistrates (of
whom the committing magistrate was one) might discharge
the prisoner before the sessions.-B. v. Rhodes, 4 T. B. 220.
When the commitment is till payment of a fine certain, it
follows of course, that the party is entitled to be set at
liberty on payment of it.-Dalt. c. 170, § 12.

For the several forms of " Commitnents," See "Jndictable

Offenes-Summnary (Jonviction.'

COMMON SCHOOLS.

(mmon ,School Act: 1850.

By 13 & 14 V., c. 48, § 1-former acts 7 V., c. 29, and
12 V., c. 83, are repealed. § 2. Annual school meetings are
to be held in villages, towns, cities and townships throughout
Upper Canada, on the second Wednesday in January, at the
hour of 10 in the forenoon. § 3. One trustee in each school
section is to be elected at each annual school meeting : the
same individual may be re-elected (with his own consent)
during the four next years after going out of office. § 4.
fole of calling the first school meeting in a new section.
5. At the first school section meeting, the majority are to

eieet a chairman and appoint a secretary: the chairman to
have a casting vote, but no other vote: at the request of any
two electors a poll is to be granted: at such meeting three
trustees are to be elected for such section, who are to retire in
succession as provided. § 6. At the township annual school
section meeting the majority present are to-

1. Elect a chairman and secretary. 2. To receive and
decide upon the report of the trustees under the eighteenth
clause of the twelfth section of this act. 3. To elect one or
more persons as trustees, to fill up vacancies: no teacher in
such section to hold the office of school trustee. 4. To
decide respecting the salary and expenses of the schools.

§ 7. Voters at such meetings on being required shall make
21
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a declaration of their qualification in the form prescribed: any
false declaration is to bc a isdemneanor punishable by fine or
imprisonment, at the discretion of the quarter sessions, or by
a penalty of not less than 25s., nor more than 50s., to be
recovered by the school trustees before any justice of the
peace within such section. § S. Any trustee refusing to
serve shall forfeit 25s., and after election and not refusing
to accept, refusing or neglecting duty, shall forfeit £5, to be
recovered as above: trustees may resigin with consent of
colleagues and local superintendent. 9. The proper per-
son neglecting to call annual sehool meeting to forfeit 2 5s.,
and any two freeholders may, within twenty days after, cal
such meeting by giving six days' notice. § 10. Trustees of
each school section to be a corporation-not to cease for wvant
of trustees, but in such case any two freeholders may, on
giving six days'notice, call a meeting, which shall elect three
trustees, as prescribed by the 5th section, such trustees
retiring in succession. § 11. Site of the school-house to be
fixed by arbitration, in case of difference.

§ 12. Duties of the Trustees.-1. To appoint a secretary-
treasurer., for certain duties, as prescribed. 2. A collector
of school rates; his remuneration not to be less than five, Bor
more than ten per cent. on collection. 3. To take and keep
possession of ail the common school property. 4. To provide
school premises anti accommodation. 4. To employ teachers
ant fix their salaries, and establish both male and female
schools, if they think proper. 6. To give orders to teachers
for school moncys, but to none but qualified teachers. 7.
To provide for the salaries of teachers and the expenses of
the schools, as desired by a majority of school electors at a
special meeting, and to enploy all lawful means for collect-
ing the sane; and to make additional rates, if necessary, to
make up any deficiency. S. To make out a rate list and
warrant for collection, payable nonthly, quarterly, half-
yearly or yearly, as they may think expedient. 9. To
apply to the muuicipality of the township, or employ their
own authority for raising and collecting school moneys by
rate according to valuation on the assessor's or collector's
roll. 10. To exempt indigent persons. 11. To sue de-
faulters. 12. To cause notices to be posted, and fix the place
of annual school meeting, and to call special meetings for
filling up vacancies. 13. To permit residents in such section,
between the ages of five and twenty-one, to attend the school,
upon their complying with rules and paying fees. 14. To
visit the school and sec that it is conducted according to law.
15. To provide proper antd prohibit improper books for the
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school. 16. To exercise corporate powers for the fulfilment
Of any contract. 17. To appoint a librarian and establish a
school library. 18. To ascertain the number of resident
children between the ages of five and twenty-one in their
section, on the 31st day of December, yearly';. and to prepare
and read their annual school report at the annual section
meeting, including receipts and expenditures, such accounts
to be audited if required. 19. To prepare and transmit
before the lth January the annual school report to the local
superintendent.

Contents of Report.

1. Time of keeping school open. 2. Amount of moneys
received, from what sources and how expended. 3. Number
of resident children of school age; attendance of pupils in
winter and summer. 4. Branches of education taught, text
books used, number of public examinations, lectures and
visits, and other information respecting school premises and
library.

§ 13. Any trustee knowingly signing a false report, or
teacher keeping a false school register, or making a false re-
turn, with the view of obtaining a larger proportion of school
moneys, shall forfeit to the school fund £5, upon conviction
before any justice of the peace, on the oath of any one
credible witness, to be levied with costs, by distress and sale
of the goods of the offender, under warrant of such justice;
or said offender shall be liable to be tried and punished for
rnisdemeanor. § 14. Foreign books not to be used without
the express permission of the council of public instruction:
religious books prohibited, if objected to by parents or
guardians.

Common School Teachers and their Duties.

§ 15. School teachers to be qualified by certificate. §16.
Teachers' Duties:

1. To teach diligently al the branches required accord-
ing to engagement, and the provisions of this act. 2. To
keep school registers-to maintain order and discipline-to
keep a visitors' book, and solicit visitors' remarks. 3. To
have a public examination at the end of each quarter, giving
due notice thereof to parents and guardians, and the trustees
and school visitors in the neighbourhood. 4. To furnish,
when desired, information respecting the school to local or
chief superintendent. 5. On leaving school to deliver to the
trustees' order the registers and visitors' books.

§ 17. The teacher to be paid at the same rate after the
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period of bis engagement, until the trustees shall have paid
bis whole salary: in case of any difference between the trus-
tees and a teacher, in regard to salary, the same to be settled
by arbitrators, as provided (a).

Dutics of ,Township Councils.

§ 18. Their duties to be:
1. Tolevy assessments for common school purposes as desired

by trustees; with power if deemed expedient, to grant to
trustees authority to borrow money for school purposes, and
cause to he levied assessment sufficient to pay principal and
interest in ten years. 2- To levy a suflicient sum for the
site, erection and support of a township model school and
library. Members of the township councils to be trustees of
such model schools; and cominon schools may, with consent
of trustees and couneil, be mergcd into such model school;
tuition therein to student teachers to be free. S. To form
new school sections where none before established. 4. To
unite school sections under certain conditions: any such
ahiteration not to take effect before the 25th of December
afterwards: all parties concerned to be previously notified of
sucli intended alteration. Union school sections of parts of
two or more townships may be formed by the reeves and
local superintendents at a meeting appointed by any two of
such reeves: other parties to be duly notified: each union
school section to be deemed one schoeol section, and in respect
to superintendence and taxing for the school house, as be-
longing to the township wYhere the school house is situated.
5. Township clerks to furnish the local superintendent with
a copy of the proceedings of sucli council relative to the
forination or alteration of school sections.

§ 19. Township council or board of trustees, on the appli-
cation of twelve or more resident heads of families, to estab-
lish separate schools for Protestants, Roman Catholics (b),
or coloured people: coloured people only allowed to vote for
the election of trustees of the separate school for their
children; and petitioners only for a separate Protestant or
Roman Catholie school to vote at the election of trustees of
such school: school inoncys to be apportioned according to
the average attendance of pupils. § 20. All the school sec-
tions in a township May, at the request of a majority of resi-
dent householders of the several school sections, by a by-law
of the township, be conducted under one system, and one

(a) The last proviso of this section is repealed by 16 V., c. 185, s. 15.
(b) Repealed as t-> Roman Catholics by 18 V., c. 121, s. 1
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management, like the schools in cities and towns, and be
managed by one board of trustees-one to be chosen in and
for each ward, if township divided into wards, otherwise the
whole chosen in and for the whole township, and invested
with the same powers, &c., as mentioned in the 24th section
of this act.

Councils and Trustees in Cities, Towns, Incorporated
Villages, and thcir Laties.

§ 21. The council, or common council of such citv or in-
corporated town shall be invested within its limits, 'and be
subject to the saie obligations, as are the municipal council
of each county and township by the 18th and 27th sections
of this act: provided that the appointment of local superin-
tendents for such city or town be made by the board of trus-
tees for the saie. § 22. Two trustees to be elected in each
ward of cities and towns by a majority of the taxable inhabi-
tants-to retire in succession annually, as provided. § 23.
On the second Wednesday in January each year one fit per-
sor to be elected trustee in each vard, and to continue in
oûice for two years. § 24. The board of school trustecs to be
incorporated under the name of T/he Board of School Trus-
teee of the city (or town) of , in the county Of
Duties of such board to be :

1. To appoint annually, or oftener, a chairman, secretary,
superintendent of schools, and one or more collectors of
school rates, and to appoint times and places of meetings,
&c. 2. To manage and dispose of school property and
cIhool moneys. 3. To provide for school premises, books

and libraries. 4. To determine the sites and number of
schools, teachers to be employed, the terms, and amount of
remuneration and duties, superintendent's salary and duties,
and to adopt measures for uniting common schools with the
grammar school. 5. To appoint annually or oftener a com-
iittee of not more than three persons, for the charge and over-

sight of each school. 6. To lay estimates before the municipal
councils of the suns required for the teachers' salaries and
other school purposes. 7. To levy at their discretion any
rates upon tie parents or guardians of pupils and by
the same means as trustees of comnion schools may do under
the 12th section of this act. 8. To gives orders for pay-
ment of teachers and other school officers, upon the chaim-
berlaii or treasurer of such city or town. 9. To call
annual and special meetings of the taxable inhabitants, as
prescribed in the 12th section of this act. 10. To sce that
the pupils are supplied with authorised text books, and to
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appoint a librarian. 11. To see that the schools are con-
ducted according to law, and to publish an annuai report in
one or more papers of their proceedings, and the progress
Lnd state of the schools, receipts and expenditures of school
moncys ; and to transmit report annually, before the lth
Jansuary, to the chief superintendent, as required by the 12th
section of this act.

§ 25. Village mîunicipalities to exercise ail such powers as
are conferred by this act upon city corporations: provided,
that on the second Wednesday in January, 1851, a meeting
shall be held in each such incorporated village, to be organ-
ized and conducted in the same manner as prescribed by the
23rd section of this act, for the election of six fit and
proper persons, resident freehoIders or householders, as
school trustees, to be divided into three classes, numbered

12, 8-the rst chass to hold office one year, the second two
years, the third threc years-such trustees retiring to be
eligible for re-olection: provided, secondly, that there be an
annual school meeting in such incorporated village, for the
election of two trustees in the place of those retiring. The
first meeting to he called by the town-reeve, giving six days
notice thereof. § 26. The trustees elected under the pre-
cedingsectin to succeed to all the powers and liabilities of
tho present trustees, and to b incorporated under the title
of " The Board of School Trustees qf the incorporated
village of , in the eounty of , and to possess all the
powers so conferred by the 24th section of this act upon the
trustees of cities and towns.

Dutiea of County Municipal Council.

§ 27. The duties of such couneil shall be:
1. To raise by assessment upon the several townships such

amount, for the payment of common school teachers' sala-
ries as shall be equal to the school money apportioned to the
several townships by the chief superintendent ; to be i-
creasedi at the discretion of such couneil, for the purposes
stated : assessments to be collected and paid to the county
treasurer on or before the 14th of December; and in case
of ion-paynent, the teacher may be paid by order of the
superintendent on the county treasurer, in anticipation of
sueh county school assessment; and the county shall make
provision accordingly. 2. To raise money for the establish-
ment and maintenance of a county common school library.
3. To appoint annually a local superintendent for the whole
county, or for any one or more townships: to fix within
the limits of the 3Oth section of this act, and provide for super-
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intendent's salaries: no such local superintendent to have
the oversiglit of more than two schools: the county clerk to

notify chief superintendent' ofý the appointment of local
superintendent, and county treasurer, and to furnish copies
.f proceedings in council relative to school matters. 4. To
.;e that sufficient secuity be given by oflicers entrusted with
school moneys: that ori deduction be made from the school
fund by the county treasurer for the receipt and payment of

school moneys: to appoint sub-treasurers (if expedient) for
one or more townships, who shall be subject to the same
obligations as by this act imposed upon the county treasurer.
5. To appoint auditors of school accounts, who are to report
thercon to the council; and an abstract of such report to be
transmitted annually by the county clerk, on or before the
lst day of March, to the chief superintendent.

Constitution and .Duties of the County Boards of Public

instruction.

ý28. Trustees of the county grammar school and local
superintendents to constitute a county board of public instruc-
tion. If more than one grammar school in such county,
then such county to be divided into as niany circuits as
grammar schools ; and the trustees of each county grammar
school and local superintendents of schools in cach circuit
shall be a board of public instruction for such circuit ; not
less than three members to constitute a quorum for examin-

ing and granting certificates to common school teachers ; and
not lezss than five to be a quorum for other business. Board

expnses to be provided for by the county council.
29. Duties of the county board of instruction:

1. To meet not less than four times a year. 2. To
examine and give certificates to common school teachers,
arrangirg theni into thrce classes, according to their attain-
merts and abilities: to annul certificates : teachers to furnisb
Satisfactory proof of good moral character, and to be natural
born or naturalised subjects, and take the oath of allegiance
before a justice of the peace. 3. To select (if deemed ex-
pedienît) text books for the county or circuit sehools. 4. To
promnote the establishment of libraries.

Duties of Local Superintendents of Schools.

30. Each entitled to not less than £1 currency per
>chool under his charge, together with any additional county
allowance ; to be paid quarterly by the county treasurer.

31. Local superintendent's duties to be-

€0mm0Nt etbJo0oi.
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1. To apportion the common school fund among the several
sections according to the ratio of attendance, unless otherwise
directed. 2. To give to qualified teachers, and no others,
on the order of the trustees, a cheque on the county trea-
surer, for any money apportioned and due to such section;
sucli orders not to be paid unless a satisfactory report shall
bave been received from such section for the year ending
Deceiber preceding ; or unless it shall appear that a school
bas been kept iii such section for at least six months of the

year preceding such report; new school sections excepted.
3. To visit common schools at least once in each quarter, to
examine into the state of the school, and give such advice as
he shall judge proper. 4. To deliver in each school section
a public lecture on practical education once a year, and to
stimulate parents and guardians to improve the schools and
secure sound education. 5. To sec that the schools are con-
ducted according to law ; to prevent the use of unauthorised
books. G. To attend the meetings of the county board: to meet
and confer with the chief superintendent on his official visits.

'. To attend arbitrations, and to meet the town reeves, as
provided by the 12 & 18 § of this act, and to decide upon
any other questions of difference submitted to him; with an
appeal from his decision to the chief superintendent. 8. To
suspend teacier's certificate when necessary until the next
meeting of the county board, who shall dispose of the matter.
9. To act in accordance with regulations and instructions
according to law ; to give any information in his power to
the chief superintendent respecting school matters; to fur-
nish county auditors when required with the trustees' orders
as the authority for his cheques for school moneys ; to de-
liver copies of his official correspondence and all school
papers in his possession to the order of the council, on retir-
ing from office. 10. To prepare and transmit an annual
report to the chief superintendent, stating-lst. The number
of schools and sections under bis jurisdiction. 2nd. The
number of pupils taught therein, and their ages ; the whole
number of children residing in each section over the age of
five and under sixteen. 3rd. The time each school has been
kept open; the branches taught; number of pupils in each
branch, and the books used; the average attendance of
scholars, male and female, summer anud winter. 4th. The
amount of moneys received and expended; annual salaries of
teachers. 5th. The number of his school visits and lectures;
number of school-houses, &c. 6th. The number of qualified
teachers, private schools, libraries, and any othor informa-
tion on educational matters.



COmmOi e¢#0011. 169

School Visitors and their Duties.

§ 32. Clergymen of all denominations, judges, members
of the legislature, magistrates, members of county councils
and aldermen, to be school visitors within their respective
localities. § 33. School visitors authorised to visit the
schools, attend examinations, examine into the state and
progress of the schools, and give advice as they may think
proper. A general meeting of visitors may be convened by
any two visitors, to provide for the efficient visitation of
schools, &c.

Duties of the Chief Superintendent of Schools.

34. Superintendent to be appointed by the Governor;
his salary the same as now or may be hereafter provided by
law, and to be responsible to and subject to the directions of
the Governor-General; to account for the contingent expenses
of his office; allowed two clerks, with same salaries as in
Lower Canada. § 35. His duties to be-

i. To apportion legislative grants to the several counties
and localities, according to the ratio of population. 2. To
certify such apportionment to the Inspector-General and
county clerks, &c. 3. To prepare suitable forms for reports
and proceedings under this act, and transmit the same to the
proper officers. 4. To print and distribute from time to
time printed copies of this act, with the necessary forms and
regulations, to officers of common schools. 5. To see that
the moneys apportioned be properly applied: to decide on all
matters of complaint submitted to him involving expenditure.
6. To appoint a deputy and special inspectors (without salary.)
7. To superintend the Normal School. 8. To promote the
establishment of libraries, provide plans of school-houses, and
collect and diffuse useful information on the subject of edu-
cation. 9. To submit to the Council of Public IËstruction,
books, manuscripts, &c., designed as text or library books;
and to prepare and lay before such council general regulations,
&c. 10. To apportion grants for school libraries. 11. To
appoint proper persons to conduct county teachers' institutes,
and furnish rules and instructions. 12. To be responsible
for moneys paid through him for normal and model schools,
and to give security therefor: and to prepare and transmit
correspondence directed by the Council. 13. To make an
annual report on or before the lst July to the Governor, of
the actual state of the normal, model and common schools,
and finances, with suggestions for improvement.

By 18 V., c. 132, § 3, to account yearly to the legislature.
22
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Constitution and Duties of the Council of Public Instruction.

36. The Governor to appoint not more than nine persons
(the chief superintendent to be one) to be the Council of Pub-
lic Instruction for Upper Canada, to hold office during pleasure.
§ 37. The chief superintendent to provide a place of meeting,
to call the first meeting, and a special meeting at any time.
The expenses of the council to be accounted for as contingent
expenses of the Education Office. The senior clerk in Edu-
cation Office to be recording clerk of the couneil. § 38. Three
members to constitute a quorum, and their duties to be-

1. To appoint a chairman and times of meeting. 2. To
adopt all needful measures for establishment of the Normal
School, containing one. or more model schools. To make
rules and regulations for the government of such Normal
School ; to select the location, and erect buildings: to deter-
mine the number and compensation of teachers, &c. 4. To
make rules for the government of common schools and school
libraries. 5. To examine and recommend, or disapprove of
text books and library books. To transmit annual account
to the Governor, of the Normal School expenditure.

31iscellaneous Provisions.

§ 39. A sum not exceeding £1500 per annum to be allow-
ed out of the legislative grant for the contingent expenses of
the Normal School, and a sum not exceeding £1000 per
annum for the attendance of teachers in training. § 40.
The money appointed by the chief superintendent, and that
raised by assessment, to constitute the common school fund
of the locality, and shall be duly expended. But no locality
shall be entitled to a share of the legislative grant, without
raising an equal sum by assessment, clear of expenses; and
in case of deficiency in such assessment, the publie grant to
diminish in proportion. § 41. The Governor in couneil au-
thorised to appropriate annually out of the public grant a
sum not exceeding £3000 for school libraries ; £25 in any
county or riding for a teachers' institute, and £200 per an-
num for plans and publications for the improvement of school
architecture and practical science. § 42. The moneys ap-
portioned to be payable on or before the lst July, annually,
to the treasurer of the county, &c. § 43. In case of loss or
embezzlement of school funds, and insufficient security taken,
the person who ought to have exacted such security to be
held responsible. Any secretary-treasurer, wrongfully with-
holding or -efusing to deliver up, or to account for and pay
over, books, papers, chattels or moneys, when directed, shall
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be guilty of a misdemeanor; and upon the application of a
majority of the trustees (supported by affidavit of such wrong-
ful withholding, or refusal made before ajustice of the peace)
to the judge of the county court, such judge shall thereupon
order the parties to appear before him, and on proof of ser-
vice, such judge may, in a summary manner, whether the
defendant do or do not appear, hear the complaint ; and if
well founded, order the defendant to deliver up, account for
and pay over, the books, papers, chattels or moneys afore-
said, by a certain day to be named by him, with costs to be
taxed by the judge; and in case of default, then to order
the defendant to be arrested by the sheriff and committed to
the common gaol of the county without bail or main-prize,
until the books, papers, &c., be delivered up or paid over.
§ 44. Chief superintendent authorised, upon the recommen-
dation of the Normal School teachers, to give certificates of
qualification to any teacher of a common school, which shall
be valid throughout Upper Canada. § 44. Salaries of chief
local superintendents and other persons employed, or ex-
penses incurred in the execution of this act, not to be paid
out of the common school fund, which shall wholly be ex-
pended in teachers' salaries. § 46. Any person wilfully dis-
turbing, interrupting, or disquieting the proceedings of any
school meeting or school, under this act, shal for each
offence forfeit to the school section, for school purposes, a
sum not exceeding £5, upon conviction before any justice of
the peace, on the oath of one credible witness other than the
prosecutor; and if not forthwith paid, may be levied with
costs by distress and sale of the offender's goods, by warrant
of such justice: or such offender may be indicted and punished
for the same as a misdemeanor. ý 47. The first election of
trustees to take place as provided for by this section.

By 14, 15 V., c. 3, reciting that it was desirable to
remove doubts which had arisen in regard to certain pro-
visions of the 19th section of 13, 14 V., c. 48, and that it
was inexpedient to deprive any of the parties concerned of
rights which they had enjoyed under preceding school acts.
It is enacted that each of the parties applying according to
the provisions of said act shall be entitled to have a separate
school in each ward, or in two or more wards united, as said
parties shall judge expedient in each city or town. Such
separate schools to be subject to all the conditions and
obligations, and entitled to all the advantages conferred upon
separate schools by said 19th sec.

Supplementary School Act, 1853.

By the Supplementary School Act, 16 V., c. 185, § 1,
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enacted that the board of school trustees in each city, town,
and incorporated village shall, in addition to the powers
with which they are now legally invested, possess and exer-
cise, as they shal judge expedient, in regard to each such
city, town, and village all the powers with which the trus-
tees of each school section are or may be invested by
law in regard to each school section. The chairman of
each such board of school trustees to be elected by the trus-
tees from their own .number. § 2, provides for the election
of school trustees in villages and towns becoming incorpo.
rated. § 3. A certain form of declaration required to be
made by any voter at an election of school trustee whose
right to vote shall be questioned. False declaration to be a
misdemeanor punishable by fine and imprisonment as pro-
vided by § 7 of the act of 1850. § 4. Persons sending
their children to separate schools, or subscribing thereto an
amount equal to what they would otherwise have to pay for
common schools, to be exempt from payment of common
school rates. Separate schools to share in the legislative
grant only (and not in any school money raised by assess-
ment) according to the average attendance of pupils at-
tending common schools. A certificate of qualification
signed by the majority of the trustees of such separate
school, to be sufficient for any teacher of such school. The
exemption from school taxes to be limited to the period of
sending children to or subscribing for such separate school:
nor shall it extend to school rates or taxes imposed to pay
for school houses. Trustees of such separate schools to
make half-yearly returns on the 30th of June and the 31st
of December. to the local superintendent, of the names of
all persons of the religious persuasion of such separate
school, who shall have sent children to it or subscribed
during the six months previous, with the names of the
children sent, and amounts subscribed, with the average
attendance of pupils. Superintendent to make a return
accordingly to the clerk of the municipality, and the parties
so exempt not to be included in the collector's roll for school
rates. The provisions of the 13th § of the act of 1850 to
apply to trustees of separate schools. Trustees of separate
schools to be a corporation with power to impose, levy, and col-
lect school rates or subscriptions upon persons sending children
thereto. No person belonging to the religious persuasions
of such separate school, and sending a child, or children
thereto, or subscrihing for the support thereof, shall be
allowed to vote at the election of common school trustees.
§ 5. Trustees of each school section to transmit half-yearly
returns (on or before the 30th of June and 31st December)
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to the local superintendent of the average attendance of

pupils. Any school section neglecting to make such return,
not entitled to the apportionment of the school fund. § 6.
Trustees of each school section authorised to assess and
collect school rates for school sites and school houses. Pro-
vided that they shall take no steps for procuring a school
site, or changing one established, without calling a special
meeting of the freeholders and householders of their section
to consider the matter; and if the majority present differ
from a majority of the trustees as to the site of a school
house, the question shall be disposed of in the manner pre-
scribed by the llth § of the act of 1850. § 7. School
trustees to see that each school is provided with a register
and visitors' book. § 8. Trustees authorised to unite their
school with any public grammar school within the section.
§ 9. Trustees to be personally responsible for the amount of
any school moneys which shall be forfeited and lost to such
school during their continuance in office in consequence of
their neglect of duty, which shall be collected and applied
as provided by the 9th § of the act of 1850 for the collection
of fines. § 10. Trustees of each school section to incur a
forfeiture of £1 5s. for every week they shall neglect after
the 31st of January yearly to forward their school report to
their local superintendent. § 11. Agreements between
trustees and teachers made between the lst of October and
the second Wednesday in, January, not to be valid unless
signed by two trustees of such school section whose period
of office shall extend to one year beyond the second Wednes-
day of January after the signing of such agreement. § 12.
Any person residing in one school section and sending bis
ehildren to a neighbouring school section to be liable for the
sehool rates of the section in which he resides. But this
clause not to apply to separate schools. § 13. School ex-
penses, how provided for. § 14. Local superintendent to
continue in office until the lst of April of the year follcwing
his appointment. No local superintendent to be a teacher
or trustee during bis office. Nor required to make more
than two official visits to each section under his charge.
Local superintendents authorised to determine the sum
payable from the school apportionment and assessment
of aci township in support of schools of union school sections,
andi how to be paid. And in case of disagreement the warden
of the county to decide. Each local superintendent to have
the power to appoint the time and place of a special school
section meeting, at any time, and for any lawful purpose. To
have the power also within twenty days after the election of

Comïmon zt#jo0ls.
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common school trustees to receive and investigate any com-
plaint respecting such election ; also empowered on due ex-
amination to give any candidate a certificate of qualification as
teacher within the limits of his charge, until the next ensuing
meeting of the county board of public instruction of which
such superintendent is a member: but no such certificate
shall be given a second time, or shall be valid if so given.
In the event of a local superintendent's resignation, the
warden of the county is authorised to appoint a successor
until the next meeting of the council. § 15.. Repeals the
last proviso of § 17 of the act of 1850, and enacts that the
arbitrators shall have power to administer oaths to, and sumn-
mon witnesses, and enforce the collections of sums awarded
by theni. § 16. Provision for the assessment of lands situate
within the linits of two or more school sections. §17. Only
one school rate to be levied in one year, except for the pur-
chase of a school site, or the erection of a school house. Nor
shall the 9th chlse of § 12 of the act of 1850, be enforced
unless the trus:n such school section make application to
the council, at or before its meeting in August of such year.
The township council anthorised to form such part of any
union school section as is situated within the limits of its
jurisdiction, into a distinct school section, or attach it to
others. § 18. The chief superintendent authorised to appor-
tion school moneys according to the time schools have been
kept open. § 19. "If any person shall wilfully disturb,
interrupt, or disquiet any common or other public school by
rude or indecent behaviour, or by making a noise within the
place where such school is kept or held, or so near thereto
as to disturb the order or exercise of such school, such person
shltl, on conviction thereof, before any justice of the peace,
on the oath of one or more credible witnesses, forfeit and pay
such a sum of money not exceeding £5, together with the
costs of and attending the conviction, as the said justice shall
think fit. Such conviction, and all other convictions before
a justice of the peace under this act, or the act of 1850, and
the costs thercof to be levied and collected from the offender,
who in default of payment, may be imprisoned for any time
not exceeding thirty days, unless such fine and costs, and the
reasonable expenses of endeavouring to collect the same, shall
be sooner paid."

§ 20. Certain certificates heretofore granted of qualifica-
tion to tcach, given by county or circuit boards confirmed.
§ 21. Trustees of school sections may be made collectors.
§ 22. Provision for the collection of arrears of school rates.
§ 23. Additional legislative school grants to be expended as
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follows:-1. A sum not less than £4000 for the support of
common schools, as provided in section 35 of the act of 1850,
provided that not more than £500 be expended in new and
poor townships. 2. A sum not exceeding £1000 per annum
in further support of the normal and model school, and in
supplying a copy of the Journal of Education to each school
corporation, and each local superintendent, provided, that not
more than £450 be expended in the circulation of such
journal, and the balance shall be expended as provided in
section 38 of the school act of 1850. 3. A sum not exceed-
ing £500 per annum may be expended by the chef super-
intendent in the purchase of books, &c., suitable for a
Canadian library and museum to be kept in the normal school
buildings. 4. A sum not exceeding £500 per annum shall
be applied towards the support of superannuated or worn out
common school teachers under the regulation of the council
of public instruction, approved by the Governor in council,
provided, that no teacher be entitled to share who shall not
contribute to the fund at least £1 per annum, while teaching
school, and furnish satisfactory proof of inability from age
or loss Of health to pursue the profession. No allowance to
exceed £1 Os. for eaci year sucli teacher shall have taught.
§ 24. The chief superintendent authorised to appeal from
decisions of the division courts in school matters to the
superior courts of common law. § 25. Clerk of each muni-
cipality to prepare a map thereof in duplicate, sheiving school
sections, &c., one copy to be furnished to the county clerk
for the use of the county council, the other to be retained in
the township clerk's office for the use of the township muni-
cipality.

Separate Schcoole for Roman CathoNcs.

By 18 V., c. 131, § 1, §19 of the act of 1850, so far as
regards Roman Catholics, is repealed. § 2. Any number of
persons not less then five, heads of families, being freeholders
or householders within any school section, and being Roman
Catholics, may convene a public meeting. § 2. At which
meeting the majority present (not less than ten) and being
Roman Catholics, may elect three trustees. § 3. A
notice to the reeve, or chairman of the board of common
school trustees may be given by Roman Catholic resident
freeholders or householders of the section favourable to
the establishment of such separate school, whether pre-
sent at the meeting or not, declaring their desire for
such school, and designating trustees. § 5. Sucli notice
to be deivered by one of the trustees so elected. § 6.
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Fron the receipt of such notice, the trustees therein
named to be a " body corporate." § 7. Union of several
single separate schools provided for. § 8. Trustees under
this act empowered to impose and levy school rates for the
support of such schools, and to possess the same powers as
trustees of other separate'schools. § 9. Trustees to remain
in office until the second Wednesday in January following,
on which day annual meetings to be held for the election of
trustees. § 10. Children from other sections, being Roman
Catholies, may be admitted. § 11. Trustees may grant
certificates to teachers, and dispose of school funds. § 12.
Any Roman Catholic supporting a separate school, and giv-
ing notice to the clerk of the municipality, on or before the
first day of February, shall be exempt from other school
rates or school libraries. Any person fraudulently giving
such notice, or making any false statement, to incur a pen-
alty of £10, recoverable with costs before any justice of the
peace at the suit of the municipality. § 13. Separate schools
established under this act to share in the common school
fund in proportion to the number of children attending:
provided that the average attendance shall not be less than
ffteen. Such separate schools not to be entitled to share in
local rates for common schools. And in case such separate
school shall not be open the whole year, the apportionment
of money to be accordingly. § 14. Trustees required to
transmit to the chief superintendent half-yearly returns, on
or before the 30th June and 31st December, of the naines
of children in attendance, and the time the school has been
kept open ; and the chief superintendent shall apportion
the legislative grant accordingly. § 15. The election of
trustees to be void if school not established within two
rmonths after election. § 16. Supporters of such schools
not to vote at the election of other common school trustees.

]y 18 V., c. 78, § 13, the superintendents of common
schools are required to make an annnual report to the Board
of Audit, on or before the 30th January. § 15. Under the
penalty of £25.

IBy 18 V., c. 132, § 2, the county judge may try contested
elections of school trustees.

COMMON SCOLD.

A common scold, communis rixatrix, (for our law-Latin,
says Blackstone, confines it to the feminine gender,) is a
troublesome, angry woman, who by her brawling and wrang-
img amongst her neighbours, breaks the publie peace;
increases discord and becomes a publie nuisance to the neigh-
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bourhood: she is, therefore, liable to be indicted as a public
nuisance, and, on conviction, to undergo the punishment of
the tre-bucket, or ducking-stool.-4 BI. Com. 168.

COMPOUNDING FELONY.

Is a misdemeanor at common law called Theftbote-which
is, where the party robbed not only knows the felon, but also
takes his goods again, or other amends, upon agreement not
to prosecute. This is frequently called compounding of
felony, and formerly was held to mnake a man an accessory,
but is now punished only -with fie and imprisonment.-4
BI. Con. p. 133, 16 Bd.; 1 ffaw. c. 59, § 5.

By 4 & 5 V., c. 25, § 50, every person who shall corruptly
take any money or reward, directly or indirectly, under pre-
tence of helping any person to any stolen propertywhatsoever,
shall (unless he cause the offender to be apprehended and
brought to trial for the saie) be guilty of felony, and, upon
conviction, be liable, at the discretion of the court, to be
imprisoned at hard labour in the provincial penitentiary for
not less than seven years, or to be imprisoned in any other
place of confinement for any term not exceeding two years.
§ 51. If any person shall publicly advertise a reward for the
return of any property stolen or lost, and shall in suc adver-
tisement use any words, purporting that no question will be
asked; or shall make use of an.y words, in any publie adver-
tisement, purporting that a reward will be given or paid for

any property stolen or lost, without seizing or making any
inquiry after the person producing the saie, or shall promise
or offer, in any such public advertisement, to return to any
pawnbroker or other person, who may have bought or ad-
vanced money by way of loan upon any property stolen or
lost the money so paid or advanced, or any other sum of money
or reward for the return of such property; or if any person
shall print or publish any such advertisement, in any of the
cases, every such person shall forfeit the sum of £20 for
every offence, to any person who will sue for the same by
action of debt, to be recovered with full costs of suit.

indictment for CompounJing a Felony.-(Archbold.)

County of , The jurors for our lady the Queen, upon
to wit. f their oath present, that heretofore, to wit, on

the day of in the year of the reign of our sovereign
lady Victoria, at the township of in the county of ,
one A. wife of J. N. feloniously stole, took, and carried away,
one silver spoon of the value of twenty shillings, of the goods
and chattels of one J. S., against the peace of our lady the
Queen, her crown and dignity. And that the said J. S. late

28
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of the township aforesaid, in the county aforesaid, labourer,
well knowing the said felony to have been by the said A. so as
aforesaid done and committed ; but contriving and intending
unlawfully and unjustly to prevent the due course of law and
justice in that behalf, and to cause and procure the said A. for
the felony aforesaid, to escape with impunity; afterwards, to
wit, on the day and year aforesaid, unlawfully, and for wicked
gain's sake, did compound the said felony with the said J. N.
the husband of the said A., and then and there did exact, take,
receive and have of the said J. N. the sum of twenty-six shil-
lings, for and as a reward for compounding the said felony, and
desisting from all further prosecution against the said A. for
the felony aforesaid; and that the said J. S., on the day and
year aforesaid, at the towvnship aforesaid, in the county afore-
said, did therefore desist, and from that time hath desisted fro'm
al further prosecution of the said A. for the felony aforesaid to
the great"hindrance of justice, in contempt of our lady the
Queen, her crown and dignity.

COMPOUNDING OTHER OFFENCES.
The compounding of informations on penal statutes, is a

misdemeanor against publia justice, by contributing to make
the laws odious to the people.-4 BI. Com. 136. Therefore,
in order to discourage malicious informers, and to provide
that offences, when once discovered, shall be duly prosecuted,
it is enacted by the statute 18 Eliz., c. 5, § 4, that -if any in-
former, by colour or pretence of process, or without process,
upon colour or pretence of any manner of offence against any
penal law, make any composition, to take any money or con-
sent to the court, he shall stand two hours in the pillory ; be
for ever disabled to sue on any popular or penal statute, and
shall forfeit £10. This severe statute extends even to penal
actions, where the whole penalty is given to the prosecutor.-
Bi. Com. 136, note (a.) But it does not apply to penalties
which are only recoverable by information before justices;
and an indictment for making a composition in such a case,
was holden bad in arrest of judgment.-Rex v. Crisp and
others, 1 B. e A. 282.

It has been decided that a party is liable to the punishment
prescribed by the 18 Eliz., c. 5, for taking the penalty
imposed by a penal statute, though there was no action or
proceeding for the penalty.-Rex v. Gotley, LEast. T., 1805,
Russ. ¢. Ry. 84.

CONCEALING BIRTH.

By 4 & 5 V., c. 27, §,14, if any woman shall be'delivered
of a child,.and shall, by secret burying or otherwise disposing
of the dead body of the said child, endeavour to conceal the
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birtli thereof, every such offender shal lbe guilty of a migde-
meanor, and being convicted thereof, shal be lable to be
imprisoned for any term not exceeding two years; and it
shall not be necessary to prove wlether the child died before
or at its birtli: provided always, that if any woman tried
for the murder of her child, shall be acquitted thereof, it
shall be lawful for the jury by whose verdict she shall be ac-
quitted, to find, in case it shall so appear in evidence, that she
was delivered of a child, and that she did, by secret burying
or otherwise disposing of the dead body of such child, en-
deavour to conceal the birth thereof; and thereupon the court
may pass such sentence as if she had been convicted upon
an incictment for the concealment of the birth.

See also'post title "Punishment, §36.

CONFESSION.

If a party, 0n examination before a justice, confess a crime,
it may be given in evidence against him, but not against
others-2 Eaw. c. 46, § 3; and it is sufficient, though there
is no other proof of his having committed the offence, or of
the offence having been committed, if such confession was in
consequence of a charge against him-Bex v. Bldridge, Russ.
and Ry. c. c..R. 440 ; but it must be voluntary, and not have
been obtained by any promise, favour, menace or terror.
The admissibility of a confession must depend upon circum-
stances-Phil. Ev. 104; and the identity of the examination
must be proved before it can be read in evidence-Sum.
263; it must be in writing, and not orally, and must be taken
altogether and not by parcels.-2 ffaw. c. 46, § 5; Leach,
286: and such examination should not be on oath.-Bull, N.
P. 242. Persons confessing tlhemselves, and on that con-
fession adjudged guilty of felony,cannot be admitted to bail
-as the only reason for admittingýto bail in felony, is where
the crime is doubtful.-2 1faw. c. 15. § 40. The confession
must be in the very words used by the party, and not in:the
language of another, from recolection.-Rex v. Sextont 1
Burn, 692. Prisoner may be cònvicted on the uncorrobo-
rated evidence of his own confessibn.-Leach, 287.

See also " Indictable Offences."

CONFINEMENT.-SOLITARY.

May be ordered by the court, in addition to other punsa-
ment in certain cases by stats. *3 W. IV., c. 8, § 24; 4 & 5
V., c. 24, § 28; 4 & 5 V., c. 25, §4.
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CONSPIRACY.

Is a combination of two or more persons to injure a third
person-1 Iaw. c. 72, § 2; or to injure or prejudice the
community- 8 Mod. 11, 320 ; 3 M. e S.-7 6; thus, where
the defendants were charged with conspiracy in causiug a
man to be convicted and executed for robbery, which they
knew he was innocent of, with intent to obtain the reward
then given by act of parliament-B. v. Macdaniel, 1 Leach,
45; Fost. 130 : so, where the defendants were indicted for
conspiring to accuse another of taking hair out of a bag,
without alleging that it was doue feloniously, Lord Mans-
field held, that the gist of the offence was the unlawfully
conspiring te do an injury to another by a false charge; and
that whether the conspiracy be to charge a man with crimi-
nal acts, or such only as affect his reputation, it is sufficient
-B. v. Rispal. 1 BL. Rep. 368; 3 Burr, 1320: so, where
the prosecution is for the sole purpose. of extorting money-
R. v. follingbury, 4 B. e 0. 329: so also, a conspiracy to
prevent a prosecution for a felony, is as much an offence as
a conspiracy to institute a false prosecution-14 Ves. 65;
and a conspiracy of two magistrates to prevent the course of
justice, on an indictment for not repairing a highway, by
signing a false certificate of the highway being in repair, in
order to prevent the court from imposing a fie on the de-
fendants, has been also held to be an indictable offence.-
R. v. lawley, 6 T. B. 619. Among various other subjects
of conspiracy may be mentioned a conspiracy to obtain, by
procuring in return, the appointment to a public office-B.
v. Pollman, 2 Camp.,229; of several defendants to injure a
man in his trade-R. v. Eccles, 1 Leach, 274; to sell un-
wholesome wine or provisions-B. v. Macarty, and JForden-
bourgh, 2 Ld. B. 1179 ; journeymen combining not to work
unless for certain wages-R. v. Journeyman Tailors of
Cambridge, 8 Jod. 10 ; to suppress a will-Breerton's case,
Noy, 103; or to cause an illiterate person to execute a deed
to his prejudice, by reading it over falsely to him.-B. v.
Scirret, 1 Sid. 312, 431.

If all the defendants who are indicted for a conspiracy be
acquitted but one, the acquittal of the rest is the acquittal of
that one also, as there must be two concerned in the conspi-
racy-Cro. Cir. Com. 159; 2 Ld. Ray. 1167; 2 Burr.
993: but an indictment against one person and others un-
known, is maintainable.-3 Clit. c. 4, 1141.

By 4 & 5V., c. 27, §25, in case of any assault committed
in pursuance of any conspiracy to raise the rate of wages,
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the court may sentence the offender to be imprisoned for
any term not exceeding two years, and may also (if it shal
so think fit) fine the offender and require him to find sureties
for keeping the peace.

The offence of conspiracy may be tried by justices of the
peace in their quarter sessions-R. v. Rispal, 3 Burr, 1320 ;
and the act of one party, in pursuance of the coinmon object,
is evidence in law against all the parties.-Pi. on Ev. 76.
If one only of two persons indicted appéar, he may be tried
in the absence of the other defendant.-R. v. Kinnerley, 1
Str. 193. The punishment for a conspiracy is by pillory (a),
fine and imprisonment, and sureties for the good behaviour.
-2 Burr. 1027.

See also post title " Workmen.)

ndictment for Conspiracy. (Chitty.)

County of , The jurors for our lady the Queen, upon
to wit, their oath present, that A. B., late of ,

in the county of , yeoman, C. D., late of , in the said
county, yeoman, and E. F., late of , in the same county,
labourer, being persons of evil minds and dispositions, on the

day of , in the year of the reign of our sove-
reign lady Victoria, with force and arms, at the township
aforesaid, in the county aforesaid, unlawfully and wickedly

(or, if the conspiracy be malicious, say "falsely and maliciously")
did conspire, combine, confederate and agree together, to (here
state the object of the conspiracy) and the jurors aforesaid, upon
their oath aforesaid, do further present, that the said A. B.,
&c., in pursuance of, and according to the said conspiracy,
combination, confederacy and agreement, between them, the
said A. B., &c. as aforesaid had, did, on, &c., at, &c. (the place
where the overt act toolk place) (here set out the overt acts of conspi-
racy) to the great damage of, &c. (theparty immediately injured)
to the evil example of all others, and against the peace of our
said lady the Queen, her crown and dignity (add a second
couttnt, stopping at the statement of the conspiracy, omitting the overt
acts, and-conctuding as above.)

CONSTABLE.
Who are liable to Serve the Offiee.

No person can be appolnted a constable who ls not an
inhabitant of the place where he is to serve-1 Burn. 703;
R. v. Adbard, 4 B. e C. 772: and if a very poor and ignor-
ant person be chosen, he may by law be discharged, and an
abler person appointed in his room.--lbid.; Dalt. c. 28.

Barristers at law, attorneys, and other officers of the Court

(a) Pillory is now abolished by the 4 & 5 V., c. 24, § 1.
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of King's Bench, are exempt from serving the office--2
Keb. 508; Cro. Cir. 389; 2 ffaw. c. 10, § 30: and by the
ancient custom of the realm, surgeons have been allowed the
like privilege.

An officer in the King's service, or a gentleman of quality,
may perhaps be relieved from serving such office, upon ap-
plication to the Court of King's Bench, provided tiere are
other persons sufficient to execute the office.-2 Ifaw. c.
10, § 41.

It hath been holden that the King may exempt any per-
son, if the exemption bc not extended so far as to prevent
the existence of the office in any place.-Rex. v. Clan7, 1
T. 682. By 10 & Il W. III., c. 23, § 2, 3, the prosecu-
for of a felon to conviction is discharged from liabilityto
serve as constable. A foreigner, though naturalized, is net
liable to serve.-Rex. v. .De. fierre, Burr, 278. Nc man
that 7ceeps a public louse ought to be made a constable, if
there are other persons in the parish proper to serve.-Per
Hfoit, C. J. 6 3Iod. 42.

fow Appointeci, and how Punishable for refusal to serve.

*By 33. G. III. c. 2, § 10, it is enacted, that it shall be
lawful for justices of the peace, within the respective limits of
their commissions, at their general quarter sessions in April,
(but now March, under the 20 V., c. 58, § 16,) (a) or the
greater part of them, to nominate and appoint, yearly, a
sufficient, discreet and proper person, to serve the 'office
of high constable, in each and every district ; and also to
nominate and appoint such a sufficient number of persons as
in their discretion will be necessary to serve the office of
constable, in each and every township, reputed township or
place; and the said constable and constables, before they
enter into their office, shall severally take the following
oath (b):

You shall wel and truly serve our sovereign lord the King,
in the office of , for the of , for the year n-
suing, according to the best of your skill and knowledge. So
help you God.

And after such service, such persons shall be exempt from
any of the offices mentioned in this act, for three years.

By 13 & 14 Car. IL., c. 12, § 15, if a constable die, or
go out of the parish, any two justices may make and swear

(a) By the same statute 20 V., c. 58, the Quarter Sessions are to be held
on the second Tuesday in March, June, Septemiber, and December.

(b) The whole of the *33 G. III., c. 2, excepting the lOth clause bas
been repealed by the *5 W. IV., c. 8.
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a new one till the Iext quarter sessions, which shall either
approve or appoint another.

If a constable being duly appointed, refuse to take the
oath, he may be indicted at the assizes or sessions, when, if
found guilty, lie may be fned, and in default of payment,
he may be committed-Rex. v. Lane, 2 Str. 920 ; but if he
has o.ce been allowed to appoint a deputy, who is approved
of, he is altogether discharged-3 Esp. Rep. ; but such
deputy must be duly sworn.- Wood's Inst. 61, c. 7.

Powers and Duties of the Office.

The high constable has the superintendence and direction of
all petty constables within his district, and he is, in a mranner,
responsible for their conduct, since he is bound to notice and
present their defaults, for the neglect of which duty he isin
fact presentable himself.

Every high and petty constable is, by the common iaw, a
conservator of the peace-2 ffaw., c. 8, §6 ; thereforé, he
is authorised, without any warrant, te arrest all traitors,
felons, and suspicious persons, and all those whom he shall
sec upon the point of committing treason or felony, or doing
any act which would manifestly endanger ife.-2 ffaw., c.
12, § 19; i Bac. Ab. 441. In case of any breach of the
peace committed, or one about to be committed, in the pre-
sence of a constable-as where violent attempts are used by
any person to beat or hurt another-the constable may arrest
the party and carry him before a magistrate, or detain hiim
till he can conveniently do so-Dalt. c. 1, 116, § 3; A con-
stable has no right te execute a warrant out of the juris:dic-
tion of the justice who grants it-3filtôn v. Green 5. .East.
223-unless backed' by a ma'gistrate of the district in whiéh
the offender is found.-24 G. II. c. 55. It is said, how-
ever, that a constable is not obliged to execute a warrant
out of his district.- v. Norman, 1 Ld. B. 736.
A constable cannôt impiison a person arrested by him for
any longer time than he can convenièntly bring hini before
a magistrate.-Sav. 98 ; . 92; 4 Com. Dig. Leet, (M. 9).
A constable (after giving notice that he is one) may break
.open the doors of a house to arrest a felon, if he le concealed
therein, and peaceable entrance is denied-2 E. P. C. 90,
82; and if the felon resists or flics, it is not murder if
the constable kill hin (a). He nay commit afrayei-s
to the stocks on his own view-but not if absent-

(a) QUsiM.--whether it must not be a case of extreme neýessiy tô jetify
this.
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Dalt. c. 1, Cro. Eliz. 375, 876 ; he may imprison to

prevent a felony-Koore, 284; and if one be menaced,
he may compel the menacer to find surety, or commit
him to prison till he does-4 Inst. 265, Cro. Eliz. 375-
6; he may break open a house, when entrance is denied, to
abate an affray, or to suppress disorderly drinking, or noise,
at an unreasonable hour of the night-ale, P. C. 95; he
may imprison one who insults or assaults himself, or opposes
him, though verbally, in the execution of his office, and may
beat another in his own dcfence-Cromp. J. P. 131; if a
warrant be directed generally, " to bring before me, or some
other justice," he may carry the prisoner before what jus-
tice he chooses, in the district-but not if specially directed
-5 Rep. 596 ; he has no right to handcuff a prisoner ex-
cept he has attempted to escape, or that it is necessary in
order to prevent an escape-3 Ma. Ca. 299; he should
seize the goods of felons who fly the country, for the King's
use-Cromp. J. P. 201; he is to aid and assist in the ap-
praisement and sale of goods distrained for rent, and may
swear the appraisers-2 W. & M. sess. 1, c. 5; he is also to
aid landlords in seizing, as a distress for rent, goods fraudu-
lently removed to avoid such distress, and they may break
open a house wherein they are deposited-(oath being first
made before a justice, of reasonable suspicion of their being
there).-11 G. IL., c. 19. Constables may seize a stranger
guilty of profane cursing and swearing, and carry him be-
fore a justice; but if known, he must lay an information.-
19 G. IL, c. 21, § 3. When on a warrant indorsed he
appreliends an offender, he is to carry him before the justice
who indorsed it; and if the offender find bail, he is to receive
the recognizances, examination, &c., and deliver thiem to the
clerk of assize, or clerk of the peace of the district where
such offender is required to appear; and if the offender is
not bailed, he is to carry him before a justice of the county
where the offence was committed.-24 G. IL., c. 55. A
constable making a distress under a justice's warrant, shall,
on demand, shew the same to the party, and permit a copy
to be taken.-27 G. IL, c. 20. But if a constable be duly
sworn, and commonly known to be an officer, and act within
his own precinct, he need not show the party his warrant,
though he should demand it'; but he ought to acquaint the
party with the substance of it.-2 ffaw. c. 13; 1 East. P.
C. 319. He is not discharged from his office until his suc-
cessor is sworn.-12 Mod. 256.

As the office of a constable is wholly ministerial, he may

appoint a deputy to execute a warrant directed to him, when,

froWotillt.-
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by reason of sickness, absence, or otherwise, he cannot do it
himself.-2 Jlaw. c. 10, § 36. .And such a deputy may be
appointed by parol, and need not be sworn.-Medhurst v.
Wate, 3 Burr. 1259. But unless the deputy is duly allow-
ed and sworn, the constable is' answerable for him in case of
any misconduct- Wood's Inst. b. 1 c. 7 ;-though, if duly
sworn, the liability of the principal is at an end.- Under-
kill v. Witts, 3 Esp. 56.

Indennity and Protection.

An action against a constable for any act done in the exe-
cution of his office must be brought in the district where the
offence was committed, to which action he may plead the
general issue, and give the special matter in evidence; and
if he recover he shall have double costs-21 Jac. I., c. 12.
This extends also to his deputy.-Cromp. J. P. 201. And
every man aiding a constable in the execution of his office,
has by law the same protection as the costable.-2 Hale,
P. C. 97. A justice's warrant is a good justification of a
constable, in any matter within the jurisdiction of such jus-
tice, but not otherwise.-Str. 711.

By stat. 24 G. II., c. 44, the constable is not answerable
for the execution of a warrant, in case the magistrate who
made it has no jurisdiction, if he complies with the requisi-
tions of that statute ; and by § 6, no action shall be brought
against him or any person acting by his order and in his
aid, for any thing done in obedience to a warrant under the
hand or seal of a justice, until demand in writing hath been
made, or left at his usual place of abode, of the perusal and
copy of the warrant, and the same hath been refused or neg-
lected for six days after such demand ; and if, after com-
pliance therewith, any action shall be brought without mak-
ing the justice a defendant, the jury shall, on production of
the warrant, give their verdict for tbe defendant, notwith-
standing any defect of jurisdiction in the justice. If the
action be brought jointly against the justice and constable,
the jury shall, on proof of the warrant, find for the consta-
ble, notwithstanding such defect of jurisdiction. By § 8, no
action shall be brought against any constable acting in the
execution of his office, unless commenced within six calendar
months after the act committed.

If a constable acting under a distress warrant, seize the
goods of A., mistaking them for the goods of B., he is enti-
tled to the protection of the statute.-Carton v. Williama, 3
B. A. 330. A constable who arrests a person given ,him ini
charge, is not liable to an âction for false imprisonment,
though the charge be ill founded, unless he make himself a

24
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party in oppressing the person so arrested, knowing the
charge to be false.- White v. Taylor, 4 Esp. 80.

Of his Punishment.

He may be fined or imprisoned, or both, for refusing to serve
the office when appointed.-Arch. 0. P. 384. He is indict-

able for neglecting his duty, either at common law or by
statute.-1 Sallk. 381. And may be fined for not endeavour-

ing to pacify an affray in his presence.-Cromp. J. P. 130.
If he will not return his warrant, or what he has done under
it (for he ought to keep the warrant for his own justification)
the sessions may fine him.-6 Mod. 83. He is guilty of

felony if he lets a felon out of the stocks.-tale, P. C. 696.
He may be removed for just cause by the authority which
appointed him.-Bust. 174.

Special Constables.
By stat. 10 & 11 V., c. 12, it is enacted, that where it

shall be made to appear to any two or more justices of the
peace, upon the oath of any credible witness, that any tumult,
riot, or felony has taken place, or is continuing, or may be
reasonably apprehended,. within the jurisdiction of such
justices, and such justices shall be of opinion that the ordinary
officers of the peace are not sufficient for the preservation of
the peace and for the protection of the inhabitants and pro-
perty, such justices may, by precept or writing under their
bands, nominate and appoint so many as they shall thinIk fit
of the householders or other persons (not exempt from serving
the office of constable) residing in the parish, township, or
place, or in the neighbourhood thereof, to act as special con-
stables for such time and in such manner as to the said
justices shall seem fit, for the preservation of the peace and
protection of property; and such justices, or any one of them
or any other justice acting for the same limit, may administer
to any person so appointed the following oath:-

1, A.B., do swear that I vill well and truly serve our sovereign
lady the Queen, in the office of special constable, for the
of without favour or affection, malice or ill will; and that I
will, to the best of my power, cause the peace to be kept and
preserved, and wili prevent ail offences against the persons and
properties of her Majesty's subjects, and that vhile I continue
to hold the said office I wiill, to the best of my skill and know-
ledge, discharge ail the duties thereof faithfally according to
law. So help me God.

Notice of such appointment to be transmittec by such
justices to the secretary of the province. § 2. Such justices,
or any two of them, or the justices for the limit, or the major
part of such last mentioned justices, at a special session may,
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from time to time, make orders and regulations for rendering
such special constables more efficient, and shall have power
to remove any of them. § 3. Every such special constable
shall have, throughout the entire jurisdiction of the ap-
pointing justices, all such powers, &c., as any constable duly
appointed by law. § 4. Under special circumstances, any
two or more justices may authorise such special constable-
to act in an adjoining district. § 5. Any special constable
so appointed refusing to be sworn when required by any two
justices of the limit, may be convicted thereof before suchi
justices, and shall forfeit and pay such sum, not exceeding
£5, as to said justices shall seem meet; and if any special
constable shall neglect or refuse to appear when summoned
for the purpose of taking the oath, he shall be liable, on
convictio-i before any two justices of the limit, to pay such
sum, not exceeding £5, as to them shall seem meet, unless
he shall prove to their satisfaction that he was prevented by
sickness or other sufficient excuse. § 6. The like penalty is
also imposed on neglect or refusal to serve or obey lawful
orders and directions. § 7. Justices at a special session
may also suspend or determine the service of all or' any of
such special constables; and notice thereof shall be forth-
with transmitted to the secretary of the province. § 8.
Special constables shall, within one week after their dis-
charge, deliver over to their successors (or such other persons
as any justice for the limit may direct) every staff, weapon,
and other article provided under this act, under a penalty
not exceeding £2, upon conviction before two justices. § 9.
Any person assaulting or resisting any special constable
vhile in the execution of bis office, or encouraging any other
person so to do, shall, on conviction before two justices, for-
feit and pay any sum, not exceeding £10, or shall be liable
to such other punishment as by law established. § 10. Jus-
tices at a special sessions may order a reasonable allowance
to special constables, not exceeding 5s. a day, by order
upon the district treasurer. § 11. Special sessions under
this act may be adjourned from time to time. § 12. Prose-
cutions under this act to be commenced within two calendar
months after the offence ; and penalties paid to the district
treasurer, or other municipal division within which the offence
was committed; and inhabitants may be competent witnesses.
§ 1. Convicting justices may adjudge offenders to pay im-
mediately, or within a certain time; and in case of non-
payment penalties may be levied by distress and sale of the
offender's goods, with reasonable charge of distress; and for
want of sufficient distress such offender shall be imprisoned
in the common gaol for any term not exceeding one calendar
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month, when fine does not exceed £5, and not exceeding two
calondar months in any other case. § 14. Conviction to be
in the following form:

County of Be it remembered, that on the day of
to wit. in the year of our Lord in the

of in the county of , J. N. is convicted before us A. B.,
and C. D., two of her Majesty's justices of the peace for the
said county of , for that he the said J. N. (here specify the

offence and the time and place when and where the same was com-
mitted, as the case may be) and we do adjudge that the said J.N.
shall for the said offence forfeit the sum of , and shall pay
the same immediately, (or shall pay te sane on or before the
day of ) to the treasurer of the , given under our hands
the day and year first above mentioned. A.B.

C.D.
§15. Convictions not to be quashed for want of form---

nor removed by certzorari-nor any warrant of commitmeit
void by reason of any defect therein, provided it b'e alleged
therein that it is founaded on a conviction, and 'there be a
valid conviction to sustain the same ; and no distress to be
deemed unlawful nor the party a trespasser on account cf
any defect or want of form in the surmons, conviction,
warrant, distress, or other proceeding; but the party aggriev-
ed by such irregularity may secure full satisfaction for
special damage, if any, in an action upon the case. § 16.
Al prosecutions against persons acting under this act to be
tried in the district, and commenced within six calendar
mionths; and one calendar month's previous notice in writing
given to the defendant, and defendant may tender amends;
and- no costs allowed to plaintiff unless coürt shall certify it
was a proper action.

Constables'Fees established bythe Judges under the 8 ., c. 38.
£ s. d.

Arrest of each individual upon a warrant, (to be paid
out of the district funds, or by the party, as the
case my be) .................................. o 5 0

Serving Summons or Subpæna ................. 0 1 3
Mileage, 6d. per mile, (to be paid out of the district

funds, or by the party, as the case may be.)
Attending Assizes or Sessions per day................... O 5 0
Attending any Justice on trials, under the summary

punishment acts, or on the examination of prison-
ers charged with any crime, for each day neces-
sarily employed........................................ 5 0

Mileage in going to serve summons or warrant, when
the service has rot been effected ; the Justices in
Sessions to be satisfied that due diligence has
been used, (to be paid out of the district funds,
or by the party, as the case may be.)......... 0 0' 6
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Taking prisoners to gaol, 4d. per mile, exclusive of
disbursements necessarily expended in their con-
veyance, (to be paid out of the district funds, or
by the party, as the case may be.)

Summoning jury for inquest........... ........ 0 10 0
Attending inquest for each day other than the first... 0 5 0
Serving notice of appointment of constables, when

personally served .............................. 0 2 6

Levying upon distress warrant and returning the same,
where charge not provided by law.................. O 5 0

Travelling to make distress, or to search for goods to make
distress when no goods are found, 4d. per mile, when
charge not otherwise provided by law.

Appraisement, whether by one appraiser or more, 4d. in the

pound on the value of the goods.

Note.-The above costs are by the 9 V., c. 58, chargeable (with other
costs) on the public revenue, and by order in council are to be rendered in
duplicate to the treasurer of the county during the siTting of the quarter
sessions, or within three days thereafter, verified by affidavit and certified
by the justice under whose authority the services were performed.

See further under title " Casts."

.Porm of appointment of a Deputy Constable.

i, C. D., constable of in the county of , do hereby
make, substitute and appoint G. H. of yeoman, My true
and lawful deputy, in the office of constable of the said town.
ship, so long as I shall hold the same (or during the continu-
ance of my will and pleasure). Witness my hand, the
day of in the year of our Lord 18

Oath to be administered by Constable to Appraisers, on
Goods being distrainecfor Rent.

You shall swear that you will faithfully appraise the goods
taken in distress, and mentioned in the inventory to you
shewn, as between buyer and seller, according to the best of
your skill and knowledge. So help you God.

iJlemorandun to be endorbsed y the Constable on the Inventory.

Memorandum, that on the day of iri the year of our
Lord 18 , A. B. of and C. D. of two sworn appraisers,
were sworn upon the holy Evangelists, by me E. F., constable,
well and truly to appraise the goods and chattels mentioned in
this inventory, according to the best of their skill and know-
ledge ; as witness my hand.

E. F., Constable.
Present at the time of swearing the said A.B.

and C.D. as above, and witness thereto.
J. K.
L. M.

EeWøtaW¢.
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.Proclamation of Constable for Rioters to disperse.

Our sovereign lady the Queen charges and commands all
persons here assembled, immediately to disperse themselves,
and peaceably depart to their several habitations, on pain of
imprisonment.

Indictment for refusing to serve the office of High Constable,
( Arc/thold).

County of , The jurors for our lady the Queen,-upon
to vit. their oath present, that at the general quarter

sessions of the peace holden at the city of , in and for the
county of , on the day of , in the year of the
reign of our sovereign lady Victoria, to wit, at the city aforesaid,
in the county aforesaid, before A. B. and C. D. Esquires, and
others their associates, justices of our said lady the Queen as-

signed to keep the peace of our said lady the Queen in and for
the said county, and also to hear and determine d ivers felonies,
trespasses and other misdemeanors in the said county committed,
one J. S., late Of the township of , in the county of
yeoman, then, and long before, being an inhabitant and residing
in the township last aforesaid, in the county aforesaid, and a
fit and able person to execute the office of high constable within
the said county, at the said sessions, by the justices aforesaid
in due manner, was then and there elected to be high constable
of the said county, in the room and stead of one J. N. ; whereof
the said J. S. afterwards, to wit, on the day and year aforesaid,
at the township aforesaid, in the county aforesaid, had notice:
nevertheless the said J. S. not regarding his duty in that
behalf, but contriving and intending the due execution of
justice to hinder and prevent, afterwards, to wit, on the day
and year aforesaid, at the township aforesaid, in the county
aforesaid, unlawfully, wilfully, obstinately and contemptuously
did refuse, and from thence continually, until the day of the.
taking of this inquisition, unlawfully, willfully, obstinately and
contenmptuously hath refused, and still doth refuse, to take upon
himself and execute the said office of high constable within and
for the county aforesaid, to wit, at the township aforesaid, in
the county aforesaid, contrary to his duty in that behalf, in
mamifest contempt and delay of justice, against the form of the
statute in such case made and provided, and against the peace
of our lady the Queen, her crown and dignity.

The above form, with a slight variation, will answer for
petty constables also.

CONSTITUTIONAL ACTS.

By the imperial statute 14 G. III., c. 88, entitled, "An
Act for making more effectual provision for the government
of the province of Quebec, in North America," it is enacted
that the inhabitants of the said province of Quebec may have,
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hold and enjoy, the free exercise of the religion of the cliurch
of Rome, subject to the king's supremacy declared and
established by the 1 Q. Eliz. over all the dominions and
countries which then did, or thereafter should, belong to the
imperial crown of this realm: and that the clergy of the said
church may hold, receive and enjoy their accustomed dues
and rights, with respect to such persons only as shall profess
the said religion. § 5. And that it shall be lawful for bis
Majesty, bis heirs or successors, to make such provision out
of the rest of the said accustomed dues and rights, for the
encouragement of the Protestant religion, and for the main-
tenance and support of a Protestant clergy within the
said province, as he or they shall from time to time think
necessary and expedient. § 6. Provided that no person pro-
fessing the religion of the church of Rome, and residing in
the said province, shall be obliged to take the oath required
by the said statute 1 Q. Eliz., or any other oaths substituted
by any other act in the place thereof ; but that every such
person who by the said statute is required to take the oath
therein mentioned, shall be obliged to take and subscribe
the following oath, before the Governor, or such person in
such court of record as lier Majesty shall appoint.

Form of the Oath.

, A. B. do sincerely promise and swear, that I will be faith-
ful and bear true allegiance to his Majesty King George, and
him will defend to the utrnost of my power, against all traitorous
conspiracies and attempts whatsoever which shall be made
against his person, crown and dignity ; and I wili do my utmost
endeavour to disclose and make known to his Majesty, his heirs
and successors. all treasons and traitorous conspiracies and at-
tempts, which I shal know to be against him or any of them;
and all this I do swear without any equivocation, mental
evasion, or secret reservation, and renouncing all pardons and
dispensations from any power and person whomsoever to the
contrary. So help me God.

And every such person who shall neglect or refuse to take
the said oath, shall incur the penalties of the 1 Q. Eliz.

§ 8. That in matters of controversy relative to property
and civil rights, resort shall be had to the laws of Canada,
as the rules for the decision of the same.

§ 17. And that nothing herein contained shall extend, or
be construed to extend, to prevent bis Majesty, bis heirs and
successors from erecting, constituting and appointing such
courts of crirninal, civil and ecclesiastical jurisdiction, as he
or they shall think necessary and proper for the circumstances
of the province.
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iBy the imperial statute 18 G. III., c. 12, it is declared
that the imperial parliament will not impose any duty or tax
on any colony, except only for the regulation of commerce,
the net produce of such duty or tax to be applied for the use
of the colony in the same manner as duties imposed by the
local legislature.

By the imperial statute 31 G. III. c. 31, entitled, " An
Act to repeal certain parts of an act passed in the fourteenth
year of his Majesty's reign, entitled 'An Act for making
more effectual provision for the government of the province
of Quebec in North America, and to make further provision
for the government of the said province.' " after noticing
that his Majesty had been pleased to signify, by his message
to both houses of parliament, his royal intention to divide his
province of Quebec into two separate provinces, to be called
the province of Upper Canada, and the province of Lower
Canada, certain provisions were thereby made for the
division of the said province, and providing a separate
legisiature for each province. But as the two provinces have
been since re-united by an act of the imperial legislature,
and now again constitute but one province, it will be suffici-
ent here to give the provisions of the act by which the
re-union lias been effected.

By imp. stat. 3 & 4 V., c. 35, entitled, "An Act to re-unite
the provinces of Upper and Lower Canada, and for the govern-
ment of Canada:" after reciting that it was necessary that
provisions be made for the good government of the provinces
of Upper Canada and Lower Canada, in such manner as
might secure the rights and liberties and promote the
interests of all classes of her Majesty's subjects within the
same, and that to this end it was expedient that the said
provinces be re-united and form one province for the purposes
of executive government and legislation: it is enacted, that
it should be lawful for her Majesty, with the advice of ber
privy council, to declare or authorise the Governor-General
of the said two provinces to declare by proclamation that
the said provinces, upon, from and after a certain day in such
proclamation to be appointed, which day shall be within fif-
teen calendar months next after the passing of this act, should
form and be one province, under the name of the Province
of Canada, and thenceforth the said provinces should consti-
tute and be one province,'under the name aforesaid, upon,
from, and after the day so appointed. § 2. Provided that
so much of the 31 Geo. III., c. 31, as provides for con-
stituting and composing a Legislative Counoil and As-
sembly within each of the said provinces respectively, and

conotítttf0ai attitl



Eoustitutionai atto. 193

for the making of laws; and the 'whole of Lower Canada
acts& 2 V., c. 9 ; 2 & 3 V. c. 53; 1& 2 W. IV., c. 23,
should continue in force until the union by proclamation, and
should be repealed from that day, but not revive any former
enactment by sucli repeal. § 3. After the re-union there shall
be vithin the province of Canada one Legislative Council and
one Assembly, to be called the Legislative Council and Assem-
bly of Canada, with power to her Majesty, by and with the
advice and consent of such council and assembly, to make
laws for the peace, welfare and good government of the pro-
vince of Canada; such laws not being repugnant to this act,
&c. § 4. It shall be lawful for her Majesty, by an instrument
under the sign manual, to authorise the Governor, in her
Majesty's name, by an instrument under the great seal of the
province, to summonto the Legislative Council(a), such persons
being not fewer than twenty, as her Majesty shall think fit,
and from time to time in like manner to summon to the said
council such other person or persons as her Majesty shal
think fit, and every person so summoned shall thereby be-
come a member of the Legislative Council; but no person
shall be so summoned who shall not be of the full age of 21
years, and a natural born subject, or naturalized by act of
Parlianent of Great Britain, or by the legislature of Upper
or Lower Canada.. § 5. Members to hold their seats for life,
subject to the provisions hereinafter contained. § 6 autho-
rises members to resign their seats. § 7, And if any
Legislative Councillor shall be absent two successive sessions

ithout permission of the Governor, or shall take the oath of
allegiance to any foreign power, or do any act whereby he
may become a subject or citizen of any foreign power, or
become entitled to the rights or immunities of such, or shal
become bankrupt or insolvent, or a public defaulter, or be
attainted of treason, or convicted of felony or of any infamous
crime, his seat shall thereby become vacant. § 8 Legislative
Council to determine questions of vacancy, subject to an appeal
to her Majesty. § 9. The Governor to appoint and remove
the speaker. § 10. Ten members, including the speaker, to
constitute a quorum; and al questions to be decided by the
majority, and the speaker to have a casting vote. § 11. Au-
thorises the Governorfrom time to time, in her Majesty's name,
to summon and call together a Legislative Assembly. § 12.
Upper and Lower Canada to be represented by an equal num-
ber of representatives.. § 18. County of Halton, in Upper

(a) The Legislative Council is now by the 19 & 20 V., c. 140, made
elective.

25
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Canada, to be dividedintotwo ridings, east and west, and each
to be represented by one member. §14. County of Northum-
berland, in Upper Canada, to be divided into two ridings,nortli
and south, and each to be represented by one member. § 15.
County of Lincoln, in Upper Canada, to be divided into two
ridings, north and south, each to be represented by one
member. § 16. Every other county and riding in Upper
Canada to be represented by one member. § 17. City of
Toronto to be represented by two members. The towns Of
Kingston, Brockville, Hamilton, Cornwall, Niagara, London,
and Bytown, to be represented by one member. § 18.
Every county in Lower Canada, which before the 1 & 2 V.,
c. 9, was entitled to be represented, except the counties
of Monmorency, Orleans, L'Assomption, La Chesnaye,
L'Acadie, Laprairie, Dorchester, .Beauce, to be repre-
sented by one member. . § 19. The counties of Montmor-
ency and Orleans to be united and called the county
of Montmorency. The counties of L'Assomption and La
Chesnaye to be united and called the county of Leinster;
and the counties of L'Acadie and Laprairie to be united
and called the county of Huntingdon ; and the counties of
Dorchester and Beauce to be united and called the county of
Dorchester; and each of said counties to be represented by
one member. § 20. Cities of Quebec and Montreal to be
each represented by two members ; and the towns of Three
Rivers and Sherbrooke to be eachi represented by one mem-
ber. § 21. Boundaries of cities and towns to be settled by
the Governor : the parts adjoining and not included within
such boundaries to be taken as part of the adjoining county
or riding. § 22. Returning officers to be appointed by the
Governor. § 23. No person obliged to execute such oifice
for any longer term than one year, or oftener than once,
unless otherwise provided, by the legislature. § 24. Writs
of election to be issued by the Governor within fourteen days
after the sealing of the instrument, for calling together the
assiembly: directed to the returning officers, returnable
within fifty days uinless otherwise provided by the legislature;
and writs in like manner to be issued in the case of any
vacancy, returnable as above; and in case such vacancy
shall happen by death of the member, or his being summoned
to the council, the writ shall be issued within six days after
notice thereof left at the office of the proper officer for issuing
the same. § 25. The Governor to fix the time and place of
holding the elections, giving not less than eight days' notice
thereof. § 26. The legislature authorised to alter the divi-
sions and extent of the several counties, ridings, cities and
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towns, and to establish new divisions; and to alter the ap-
portionment of representatives, and alter and regulate the
apportionment of returning officers, and make provision for
issuing and return of writs of election.: provided that no bill
be presented for her Majesty's assent by which the represen-
tation in the Assembly shall be altered, unless the second and
third reading thereof in the council and assembly shall have
passed with the concurrence of two-thirds of the members for
the time being of both houses ; and unless addresses from
both houses be presented to the Governor stating that such
bill has been so passed. § 27. Until otherwise provided by
the legislature, the laws in Upper Canada in force at the
time of passing this act, the laws of Lower Canada in force
at the time of passing the 1 & 2 V., c. 9, relating to the
qualification or disqualification of members (except the pro-
perty qualification hereinafter provided,) and relating to the
qualification and disqualification of electors, and to the oaths
by them, and the powers and duties of returning -officers,
and the proceedings at sucli elections, and the period
of continuance thereof, and relating to the trials of con-
troverted elections, and vacating seats of members, shall
be applied to elections of members for the province of
Canada. § 28. No person shall be capable of being elected
a member who shall not be legally or equitably seised as of
freehold, for his own use, of lands or tenements held in free
and common soccage ; or seised or possessed, for his own use,
of lands or tenements held in fief or en rotuýe, within the
province of Canada, of the value of £500 sterling over and
above ail incumbrances ; and every candidate, before he
shall be capable of being elected, shall, if required by any
other candidate, or by the returning officer, make the follow-
ing declaration:-

I, A. B., do declare and testify, that I an duly seised at law
or in equity as of freehold, for my ovn use and benefit, of
lands or tenenents held in free and common soccage (or duly
seised and possessed, for my own use and benefit, of lands or
tenements held in fief or in roture (as the case mnay be) in the
province of Canada of the value of five hundred pounds of
sterling money of Great Britain, over and above all rents, mort-
gages, charges or incumbrances charged upon or due or pay
able out of or affecting the same ; and that I have not collu-
sively or colourably obtained a title to or become possessed of
the said lands and tenements, or any part thereof, for the pur-
pose of qualifying or enabling me to be returned a member of
the Legislative Assembly of the province of Canada.

§ 29. False declaration to be deemed a misdemeanor, and
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punished as false and corrupt perjury. § 30. It shallbe lawful
for the Governor for the time being to fix such place or places,
within any part of the province of Canada, and such times
for holding the first and every other session of parliament,
as he may think fit; to be afterwards changed or varied, asthe
Governor may judge desirable and most consistent with
general convenience and the public welfare, giving sufficient
notice thereof; and also to prorogue the parliament and dis-
solve the same by proclamation, or otherwise, whenever he
shall deem it expedient. § 31. A session to be held once
at the least every year, so that twelve calendar months shall
not intervene between the last sitting in one session and the
first sitting of the next: and every assembly shall continue
for four years from the day of the return of the writs ; sub-
ject, nevertheless, to be sooner prorogued or dissolved by
the Governor. § 32. The parliament to be convened for
the first time within six calendar months after the re-union.
§ 33. The assembly, at the first meeting after every general
election, to elect one of their number to be speaker; and in
case of his death, resignation, or removal, forthwith to elect
another. § 34. Twenty inembers at the least, including the
speaker, to constitute a quorum. All questions to be de-
cided by the majority present, and the speaker to have a
casting vote. § 35. No member of the council or assembly
to sit or vote until he shall have taken and subscribed the
following oath before the Governor, or some other person or
persons by him authorised:-

1, A. B., do sincerely promise and swear, that I will be
faithful and bear true allegiance to her Majesty Queen Vic-
toria, as lawful sovereign of the United Kingdom of Great
Britain and Ireland, and of this province of Canada, dependent
on and belonging to the said United Kingdom; and that I viil
defend lier to the utmost of my power against all traitorous
conspiracies and attempts whatever which shall be made
against her person, crown and dignity; and that I wili do my
utmost endeavour to disclose and make known to her Majesty,
her heirs and successors, all treasons and traitorous conspira-
cies and attempts which I shall know to be against her or any
of them ; and all this I do swear without any equivocation,
mental evasion, or secret reservation, and renouncing all par-
dofs and dispensations from any person or persons whatever
to the contrary. So help me God.

§ 36. Affirmation may be made where authorised by law.
§ 37. The Governor may, in her Majesty's name, assent to
or reserve bills for her Majesty's pleasure. § 38. Bills às-
sented to may be disallowed within two years. § 39. No
reserved bill to be in force until the Governor, by speech or
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message to botli houses, or by proclamation, shall signify
her Majesty's assent. § 40. Provision made for the appoint-
ment of a Lieutenant-Governor «by lier Majesty, and a deputy
or deputies by the Governor, witli adequate powers. § 41.
After the re-union, all legislative records to be in the Eng-
lish language. § 42. All bills affecting ecclesiastical and
Crown rights to be reserved and laid before the imperial
parliament, and not assented to until thirty dav after the
same shall have been laid before both houses, nor in case
either louse shall present an address against such bills. §
43. Provision for the regulation of colonial commerce. §
44. And respecting the Courts of Appeal, Probate, Queen's
Bench, and Chancery, in Upper Canada; and Court of Ap-
peal in Lower Canada. § 45. Powers, authorities, and
functions of the government to be vested in and exercised
by the Governor of the province of Canada, with the advice,
or with the advice and consent of, or in conjunction with the
Executive Council, or any member thereof, as may be ap-
pointed by her Majesty for the affairs of the province; or
by the said Governor individually and alone, in cases where
the advice, consent, or concurrence of the Executive Council
is not required. § 46. Al existing laws in both provinces
to remain in force, except in so far as repealed by this or
any subsequent act of the legislature. § 47. The. courts of
civil and criminal jurisdiction within both provinces to re-
main until otherwise provided. § 48. Provides for temporary
enactments. § 49. Repeals the provisions contained in the
3 G. IV., c. 119, respecting the revenue claims of the two
provinces. § 50. The revenue in future to form one con-
solidated fund. .§ 51. Charged with the costs of collection.
§ 52. £45,000 payable thereout to her Majesty, her heirs
and successors, for defraying the expense of the several ser-
vices in schedule A.,; and during the life of her Majesty,
and for five years afterwards, a further sum of £30,000,
payable to her Majesty, her heirs and successors, for de-
fraying the expenses in schedule B. § 53. The salaries of
the Governor and of the judges to be as stated in schedule
A., until altered by the legislature: but it shallie lawful
for the Governor to abolish any of the offices named in sche-
dule B., or to vary the sums appropriated therein, and any
saving accruing from any such alteration in either of the
schedules shall be appropriated as her Majesty may think
fit: accounts in detail of the expenditure of the said sums of
£45,000 and £80,000 shal be laid before both houses of the
legislature within thirty days next after the beginning of the
session after such expenditure made: provided, that not
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more than £3,000 shall be payable at the same time, for pen-
sions to the *judges, out of the said sum of £45,000; and iot
more than £5,000 payable at the same time for pensions out
of the said sum of £30,000 : and a list of all such pensioàs
shall be laid yearly before the legislature. § 54. Dùriüg
the time aforesaid, said sums of £45,000 and £30,000
shall be accepted by her Majesty by way of civil list
instead of territorial and other revenues now at the disposal
of the Crown, and three-fifths of the nett produce of said ter-
ritorial and other revenues shall be paid over to the conso-
lidated revenue fund; and during the life of her Majesty, and
for five years afterwards, the remaining two-fifths shall also
be paid over to the said consolidated fund. § 55. Consolida-
tion of the revenues not to affect the payment ont of the con-
solidated fund of any sum or sums heretofore charged upon
the rates and duties of either of the said provinces, for sunh
time as shall have been appointed by the respective legisla-
tures. §56, provides for the charges on the consolidated
fund, in the following order : First-The expenses of collec-
tion. Second-The annual interest of the public debt of the
provinces of Upper Canada and Lower Canada at the time
of the re-union. Third-Payments to the clergy ,of the
United Church of England and Ireland, and to the clergy
of the Chiurch of Scotland, and to ministers of other denoini-
nations, pursuant to any law or usage. Fourth-The said
sum of £45,000. Fifth-The said sum of £30,000. Sixth
-The other charges upon the rates and duties levied within
the said province of Canada. § 57. Subject to the above
charges, the consolidated revenue fund to be appropriated by
the legislature: providecl, that all bills for appropriating
such surplus, or for imposing any new tax or import, shal
originate inthe Legislative Assembly; tobefratrecommendd
in a message by the Governor. § 58. Authorises the Governoï
to constitute new townships, under the great seal. § 59. The
powers given to the Governor shall be exercised in conformity
with her Majesty's instructions and orders. § 60. The Mag-
dalens may be annexed to the island of Prince Edward, at
her Majesty's pleasure. § 61. Interpretation clause. § 62. This
act may be amended or repealed during the present session.

SCHIEDILE A.

G overnor .......................................................... 7000
Lieutenant-Governor .......... .............. 1,000

Upper Canada.
One Chief Justice...... ..................... ,500
Four Puisné sudges, at £900 each....... ........ ,80



One Vice-Chancellor .................................... ... 1,125

Lower Canadca.

One Chief Justice, Quebec...................,............... 1,500
Three Puisné Judges, Quebec, at £900 each ............ .2,700
One Chief Justice, Montreal ............... ...... 1,100
Three Puisné Judges, Montreal, at £900 each ...... . 2,700
One resident Judge at Three Rivers........................ 900
One Judge of the Inferior District of St. Francis ....... 500
One Judge of the Inferior District of Gaspé.............. 500
Pensions to the Judges, Salaries of the Attorneys and

Solicitors-General, and Contingent and Miscellaneous
Expenses of Administration of Justice throughout
the Province of Canada ...................... 20,876

£45,000

CCahEDUDfE B.

Civil Secretaries and their Offices. .................... 8,000
Provincial Secretaries and their Offices ................... 3,000
Receiver-General and his Office ...................... 3,000
Inspector-General and his Office ........................... 2,000
Executive Council ............................ ........... 3,00
Board of Works .................. , ...... 2,000
Emnigrant Agent ............... . ....................... 700
Pensions .......... , ......... ................. 5,000
Contingent Expenses of Public Offices................ 3,300

£30,000

By imp. stat. 17, 18 V., c. 118, power was given to the
Provincial Legislature to alter the constitution of the Legis-
lative Council.

By provincial stat. 19, 20 V., c. V., 140 (reserved, and
assented to 24th June, 1856, proclaimed 14th Jly, 1856,)
the Legislative Council is made elective, and to be composed
of the present members thereof, and of forty-eight rnembers
to be elected as provided by the act, and to titis end the act
provides that the province shall be divided into forty-eight
electoral divisions, twenty-four in UJpper Canada and twenty-
four in Lower Canada, as set forth in Schedule A. to the
act; no person shall be eligible to sit or vote as a Legislative
Councillor unless he be a Britis*h subject by birth or natural-
ization resident in Canada, of the fuH age of thirty years,
and legally or equitably seised of real estate to the value of
£2,000 currency, over and above all incumbrances, nor un-
less his residence or property to the value aforesaid be witbin
the limits cf the electoral division for which hé, is elected.

The other provisions of the asý a Ith respect to the mode of
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elections, qualification of voters, electoral divisions, &c., will
be found under the general heads of "Parliamentary Repre-
sentation" and "Elections.

CONTEMPT.

A contempt is in legal meaning either an open resistance
or insult to the power of a court of record, committed by
any person in the face of the court, or disobedience to its
rules, orders or process, by a party who is not present in court
-4 Bl. Com. 283; so, where abusive words are spoken to a
justice of the peace in the execution of his office, whilst sitting
as a magistrate, he may commit for the contempt; but if the
words are spoken of him behind his back, the party can then
only be indicted.-R. v. Revel, 1 Str. 420. A commitment
by the sessions or other court of record need not be under
seal, as the memorial thereof, which may at any time be
entered of record, is sufficient without any warrant.-1 Male,
583, 584; but a justice cannot commit for contempt, except
by warrant in writing-Jaylew v. Locke, 7 Taunton, 63;
and unless the words be spoken under circumstances which
render it probable they may prevent the due administration
of justice, it will be safer for tle magistrate to abstain from
summary punishment and proceed by indictment, which will
certainly lie for words addressed to him while in the discharge
of his duty-Dikenson, Q. S. 43; if, however, the party be
imprisoned instanter, the commitment must be for a time
certain, and a commitment until the defendant is discharged
by due course of law is bad.-Rex v. James, 5 B. e. A. 894.
It has been held that a commitment which charged the party
generally with having insulted justices of the peace in the
execution of their office, without specifying what he said or
did, is sufficient-2 Barnard, 155; it is, however, in general
advisable to describe the offènce concisely but in substance as
in an indictment.-Chitty,, C. L. p. 112. A justice of the
peace may commit for contempt while in the execution of
his office out of the sessions, but the commitment must be by
warrant in writirng and for a specified period.-Jones v. Glar-
ford, 3Michs. 2 V., Cameron's Digest, 544.

Commitment for Contempt.
PROVINCE OF CANADA

C to Wlty t. To the keeper of

Receive into your custody the body of C. D. herewith sent
you by me A. W., Esquire, one of her Majesty's justices of
the peace in and for the said county, and convicted (or charged,
as the case may be) by me, the said justice, with contempt and
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indecent behaviour in my presence, by insulting and obstruct-
ing me, the said justice, in the due execution of my office, as
such justice as aforesaid, (andfor saying, &c., in the presence and
hearing of me, the said justice,) [here set forth the particulars, if the

justice shall thinke it necessary,] and him the said C. D. detain in
your custody, in the gaol aforesaid, for the space of hours,
to be computed from the hour of o'clock, in the forenoon of
this present day of instant, for his contempt aforesaid,

(or until he find two sufficient sureties for his appearance at
the next general quarter sessions of the peace for the said
county, to answer to the charge aforesaid, or be otherwise dis-
charged by the due course of law.) Given under my hand
and seal, at , in the said county, the day of

CONVICTION.

A conviction ouglit to be in words and figures at length.
It is not usual or necessary for the convicting justices to
draw up a formal conviction in the first instance, in every
case in which a penalty is inflicted, but to make minutes of
the proceedings (without attending to the precise form) at
the time of pronouncing the judgment, from which they
may afterwards, if occasion require, make out a regular
conviction; nor is it necessary that it should be drawn up in
due form, before the penalty is levied.-Paley on Con. 316.
Even after an action brought, it seems that justices may
draw up a conviction, and give it in evidence, by way of
defence, provided the date is warranted in fact by the time
when the conviction actually took place.-assey v. Johnson,
12 East. 82.

When the statute prescribes a particular form of convic-
tion, it must be exactly.followed; but when it is merely
directory, " that the justice be authorised or empowered to
draw up the conviction in the form or to the effect following,"
then the justice is not bound to any precise form of words,
although it will be prudent for him to adhere to the form
given, as nearly as possible, and pursue the words of the
statute.-Pal. on Conv.

In cases of " summary conviction" the statute 16 V., c.
178, s. 27, enacts that the several forms in the schedule to
this act shall be deemed good, valid, and sufficient in law;
for which see post title " Summary Conviction."

A defendant is entitled to a copy of the conviction, and
the justice is bound to give it him, if requested.-R. v. Mid-
lum, Burr, 1720. But the justice is not thereby precluded
from drawing up and returning a conviction in a formal
shape ; for this last is to be taken as the only authentic record

26
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of the proceedings.-R. v. Barber, 1 East. 82; R. v. Allan,
15 East. 832.

A justice should, in all cases, return a conviction to the
sessions, whether the party appeal or not, or whether an ap-
peal is or is not given, in order that the Crovn may not be
deprived of its share of forfeitures.-R. v. Eaton, 2 T. R. 285.

By 4 & 5 V., c. 12, § 1, every justice of the peace before
whom any trial or hearing shall be had, under aiy law now
or hereafter to be in force, imposing any fines, forfeitures,
penalties or danages upon the defendant or defendants in
case of convictions, shall make a due return thereof in
writing, under his hand, to the next general quarter sessions
for the district in which such conviction shall take place, and
of the receipt and application by him of the rmoneys received
from any such defendant or defendants ; and in case such
convictions shall have taken place before two or more justices,
each justice joining in such conviction shall make an immediate
return thereof, as nearly as possible in the form set forth in
the annexed schedule ; and the justices to whom any such
moncys shall be afterwards paid shall make a return of the
receipts and application thereof to the next general quarter
sessions, to be filed by the clerk of the peace with the records
of his office. § 2. In case any such justice shall neglect or
refuse, or shall make a. false, partial, or incorrect return, or
shall wilfnlly receive a larger amount of fees than by law is
authorised, then he shall forfeit and pay £20, vith full costs
of suit, to be recovered by any person in any court of record
in Canada West; one moiety to be paid to the party suing,
and the other to the Receiver General, for the use of the
province. § 3. Penalties to be sued for within six months
after cause of action, and tried in the district where such
penalties accrued; and in case of verdict for the defendant,
or non-suit, or discontinuance, the defendant shall recover
full costs. § 4. Clerk of the peace, within seven days after
the general quarter sessions shall have first adjourned, shall
publish said returns in one public newspaper in the district,
and fix up a schedule of such returns in the court house and
some conspicuous place in his office, and the same to continue
fixed up until the end of the next general quarter sessions; and
for every schedule so made and exhibited he shall be entitled
to the fee of one pound, besides the expense of publication,
in his accounts with the district. § 5. Clerk of the peace,
within twenty days after the end of each quarter sessions,
shall transmit to the Inspector-General a true copy of all such
returns within his district. § 6. Justices of the peace not
exonerated from duly returning convictions to the general
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quarter sessions, as by law required. § 7. Act not to prevent
any person aggrieved from prosecuting by indictment. § 8.
Sheriff required to transmit quarterly, to the Inspector-
General, an account of fines, or to be liable to the same
penalty as justices. § 9. Act limited to Upper Canada.

SCHEDULE TO WHICH THIS ACT REFERS.

Returas of Convictions made by me (or us, as the case may be) in
the months of , 18

If not paid, why not,

z :;. observations, if any.

A. B. Convicting
Justice, C. or D.

Convicting Justices.
(as tihe case may be.)

See also post titie "Sumnary Conviction.

CORONER.

The court of the coroner is a court of record, to enquire
when any one dies in prison, or comes to a violent or sudden
death, by what manner he came to his end, and this he is
only entitled to do super visum corporis, (upon view of the

body).-4 1nst..271; Hale's P. C. 53. The coroner's duty
being partly judicial, it cannot be executed by deputy.-

Impey, O. C. 473.
By stat. 4 Ed. I., c. 2, called the statute de officio coronatoris,

which enacts, " that the coroner, upon information, shall go
to the place where any be slain, or suddenly dead, or
wounded, and shall forthwith command four of the next
towns, or five, or six, to appear before him in such a place ;
aid when they are come, the coroner upon the oath of them,
shall enquire if they know where the person was first slain,
whether it were in any house, field, &c., and who where
there. Likewise it is to be enquired, who were culpable
either of the act or of the force, and who present, and of
what age they be, (if they can speak, and have discretion,)
and as many shall be found culpable by the inquest shall be
commited to gaol; and such as shall be found there, and be
not culpable, shall be attached until Lhe coming of the justices,
and their names shall be written in the rolls. If any man

coroner.*
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be siain suddenly, which is found in the fields, or in the
woods, first it is to be seen whether he were slain in the same
place or not, and if he were brought there they shall do as
much as they can to follow their steps that brought him; it
shall be enquired also, if the dead person were known, and
where he lay the night before. And if any be found culpable
of the murder, the coroners shall go to his house and enquire
what goods he hath, and what corn he hath in his grange;
and if he be a freeman, they shall enquire how much land he
bath, and what it is worth yearly, and what crop he hath
upon the ground. And they shall cause all the land, corn,
and goods to be valued, and delivered to the townships, which
shall be answerable before the justices; and likewise of his
freehold, how much it is worth yearly, and the land shall
remain in the King's hands until the lords of the fee have
made fine for it. And these things being enquired, the body
shall be buried." § 1.

"In like manner it is to be enquired of them that be
drowned, or suddenly slain, whether they were drowned, slain,
or strangled, by the sign of the cord about their necks, or
any other hurt found upon their bodies ; and if he were not
slain, then ought the coroner to attach the finder and all
others in the company. A coroner also ought to enquire of
treasure found, who were the finders, and who is suspected
thereof ; and that may be perceived where one liveth riotously
haunting taverns, and hath done so of long time, hereupon
he nay be attached for this suspicion by four, or six, or more
pledges. Also ail wounds ought to be viewed, the length,
breadth and deepness, and with what weapons, and in what
part of the body the wound is ; and how many be culpable,
and how many wounds there be, and who gave the wound:
all which things must be enrolled in the roll of the coroners.
Concerning horses, boats, carts, &c., whereby any are slain,
they shall be delivered unto the towns, as before is said.
If any be suspected of the death of a man, being in
danger of life, he shall be taken and imprisoned. In like
manner hue-and-cry shall be levied on all murderers, burglars,
and for men slain, or in peril of death ; as is used in England,
and all shall follow the hue and steps as near as cau be ; and
he that doth not, and is convict, shall be attached to be afore
justices of the gaol." § 2.

Of Sudden, Violent Deaths, whick are all within the
Coroner's Office to enquire, and Inquisitions.

Sudden, violent deaths, are of these kinds :-1. By the
visitation of God :-2. By misfortune, where no other had
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a hand in it; as if a man fall from a horse or cart. 3. By
his own hand, asfeo de se. 4. By the hand of another, where
he is known, whether by murder, manslaughter, se defend-
endo, or per infortunium.-2 Hale, P. C. 62.

Coroners are not to obtrude themselves into private
families, where there is no pretence for supposing that thie
deceased died other«ise thau by a natural death.-.11 East.
231.

1. The dying suddenly is not to be understood of a fever,
apoplexy, or other visitation of God, for then the .coroner

might be sent for in every case.- Urnfr. 208. If the in-
quisition find that he died by visitation of aod, there is no
more to be done, only the inquisition, together 'with the
examination, are to be returned to the next gaol delivery.

2. If the inquest find the death per infortunium simply,
as a fail, &c., then tie coroner is to take examination, and
return the saie, with the inquisition, to the nextpaol delivery,
and to enquire of the deodand and the value, and in whose
hands, and to seize and deliver tie same to the township, to
be answerable for the saime to the King.-4 Ed. 1.

3. If the inquest find a man felo de se, who is one that
puts an end to his own existence, or commits any Unlawful
malicious act, the consequence of which is his o-wn death: as,
if attempting to kill another, he runs upon hisi antagonist's
sword ; or shooting at another, the gun bursts and kills him-
self; tiey ought to find the special matter, and also what goods
and chattels he had, of wiat value, and seize and deliver the
same to the township, to be answerable to the King, or bis
almoner, or the lord of the franchise, to whom they belong,
and shall bind over the first finder of the body to next gaol
delivery.-2 R. P. <. 62.

4. If a party be slain, and tihe felon is not known, tihey
are to find their inquisition accordingly, and shall bind over
the first finder of the body to the next gaol delivery, and
return his examinations, together with his inquisitions.-2
E. P. <J. 6 3.

5. But if the person was slain, and the party that did it was
known, and the inquisition found him guilty of the death, or
that he died by his own hand, there were these proceedings,
viz :-The inquest were also to enquire of all that were pre-
sent, aiding and abetting; they shall also enquire of ail
accessories before the fact; but they cannot enquire of ac-
cessories after the fact. If they find him guilty, as princi-
pal, or accessory before the fact, they shall enquire whether
le fled for the same ; if the inquisition find that he fIled, it
is a forfeiture of his goods ; but they cannot be seized before
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he be convicted of the felony.-4 R. III. c. 3; 2 U. P. .
63.

If the persons that are found guilty by the inquest be
taken, the coroner may and must commit them to the sherif,
(a) and he is to send them to the gaol; but if they be not
found he is not to proceed to outlawry, but return his inqui-
sition to the next gaol delivery, and the justices of gaol
delivery are to proceed against the offenders if in gaol; if
not, then to certify the inquisition into the King's Bench,
and then process of outlawry to go against them upon that
inquisition.-4 Ed. I. ; 3 H. VII. c. 1; 2 i. P. C. 64.

It is clearly agreed that the inquest shall be taken on the
view of the body, and that an inquest otherwise taken by
the coroner is void.-2 fHaw. P., C. c. 9, § 23. But when
the body cannot be found, or is so putrefied that a view
would be of no service, the coroner, without a special com-
mission, cannot take the inquest ; but in such cases it shall
be taken by justices of the peace, or other justices autho-
rised, by testimony of witnesses.- Vent. 352; Eaw. P. .
c. 9, § 25. It is an indictable offence to bary the body be-
fore, or without, sending for the coroner.-1 Salk. 377.
And a coroner may, within a convenient time, take up a dead
body out of the grave, in order to view it and hold an in-
quest. The coroner may enquire of accessories before the
fact, but not of accessories after the fact.

Where there is no pretence for supposing that the deceas-
ed died otherwise than by a natural death-for instance, if
he died of fever, apoplexy, or other visitation of God-an
inquisition ought not to be held.- Umfr. 208. The coroner
ought also to enquire of the death of all persons who die in
prison, that it be known whether they die by violence or
any unreasonable hardships; for if a prisoner, by the duress
of the gaoler, come to an untimely death, it is murder in the
gaoler.-3 Inst. 52, 91. And this inquest upon prisoners
ought to consist of a party jury-that is, six of the prisoners
(if so many there be), and six of the next ville or parish not
prisoners.- Umnfrez'. 212, 213.

Of Crimes.

The crimes which are likely to come under the cognizance
of a coroner, and the law thereon, are fully set forth under
the title " Homicide," vith the exception of the crime of
Jelonia de se, or suicide ; vhich is committed when a person

(a) The modern practice is to commit the prisoner to the common gaol
direct, for which see the form of such commitment-post.

206
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of the age of discretion and compos mentiS, kills hirnself by
stabbing, poison, or any other way.-1 Hale, P. C. 411. If
he lose his memory by sickness, infirmity or accident, and
kills himself, he is not felo de se, neither can lie be said to
commit murder upon himself or any other. It is not every
melancholy or hypochondriacal distemper that denominates a
man non compos mentis, for there are few who commit this
offence but are under such infirmities, but it must be such an
alienation of mind that renders them to be madmen, or fran-
tic, or destitute of the use of reason. A lunatic killing him-
self in a fit of lunacy is notfelo de se; but if he kills himself
in a lucid interval he is felo de se.-1 Hale, P. C. 412. If
a man voluntarily give himself a mortal wound, and die
within a year and a day of that wound, he isfelo de se, and he
cannot purge the crime nor the forfeiture inflicted by the
law, by his repenting what be had done.-lb. 411. It must
be simply voluntary and vith an intent to kill himself. If
A., to prevent a gangrene beginning in his hand, doth, with-
out advice, eut off his hand, by which he dies, lie is not
thereby felo de se ; for though it was a voluntary act, yet it
vas not vith an intent to kill himself.-]b. 412. Afelo de
se shall be buried in the highway, with a stake driven
through his body.-4 BI. Coni. 190. This barbarous cls-
tom has, however, been repealed in England, by statute 4
G. IV. The f .rfeiture offelo de se is of goods and chattels
only.-l Uale, P. C. 413.

Of Deoclancs.

A deodand is where any man kills himself, or is by misfor-
tune slain by a horse, cart, or any other thing that moveth
to his death, then the thing which is the cause of, or moved
to his death shall be forfeited to the King.-Lill. Pr. Reg.
607. No deodand is due when an infant, under the age of
discretion, is killed by a fall from a cart, or horse, or the
like, not being in motion.-l Hale, 422. But if a horse, or
ox, or other animal, of his own motion kill, as well an infant
as an adult, or if a cart run ever him, they shall in either
case be forfeited as deodands. Where a thing not in mo-
tion is the occasion of death, that part only which is the
immediate cause is forfeited; as, if a man climbing up the
wheel of a cart, and is killed by falling from it, the wheel
alone is a deodand ; but wherever the thing is in motion, not
only that part which immediately gives the wound, (as the
wheel which runs over the body) but al things which move
with it, and help to make the wound more dangerous, as
the cart and loading, are deodand.-1 Raw. P. C. c. 26.
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Where the act of one Coroner shall be as efectual as if done
by all.

Wherever coroners are authorised to act as judges, as in
the taking of an inquisition of death, the act of any one of
them who first proceeds in the matter, is of the same force
if all had joined in it.-1 Hale, P. C. 56. But it is said,
that after such proceeding by anyone of them, the act of
any other wil be void.-lb. 59. Also, it is certain that
when coroners are empowered to act only ministerially, as
in the execution of a process directed to them upon the
default or incapacity of the sheriff, all their acts will
be void, wherein they do not ail join. Staunf. P. C.,
53, a. One coroner may execute the writ, as in the
case of an exigent; but if there be more coroners than one
for the county, the return must be in the name of all.-2
Hale, P. C. 56. The taking of an inquisition cannot be
done by deputy.-2 Bale, P. C. 58, 60. In the case of pro-
cess to coroners upon any disability in the sheriff, the sheriff
is no longer considered as an officer of the court in that suit;
and the coroners may do all such lawful acts as the sheriff
hinself might have donc, and they may take the posse comi-
tatus.--Iob. 85. If the sheriff be sued, the writ is to be
directed to the coroners.-lrnpey. 490. If there be above
two coroners in a county, and a writ be directed to the coro-
ners thouglh one die, the others may execute ; but if one
only survive, he can neither execute nor return the writ till
another be made.-2 Hale, P. C. 56. Where the sheriff and
coroners of particular places and liberties, have been all
challenged, in all cases elisors have not been appointed, but
venires have been directed to the sheriff of the county at
large, to summon a jury from the next adjacent visne; and
two elisors at Ieast ought to be appointed.-Bendl. 23; Dy.
367. The same challenges that may be made to the sheriff,
may also be made to the coroners ; in whieh case, if all the
coroners be challenged, the venire may then be awarded to
elisors, who are always chosen and appointed by the court,
by rule, to return the jury.

By 12 V. c. 81, § 136, one or more coroners shall and
may be appointed for every city and town incorporated under
the authority of this act.

His Duties by Provincial Statute.

By 4 & 5 V., c. 24, s. 4, it is enacted that every coroner
upon any inquisition taken before him whereby any person
shall be indicted for manslaughter, or murder, or accessory
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to murder before the fact, shall, in the presence of the party
accused, if he can be apprehended, put in writing the evi-
dence given to the jury before him or as much thereof as
shall be material, giving the party accused full opportunity
of cross examination, and shall have authority to bind by
recognizance all such persons as knowv or declare any thing
inaterial touching the said manslaughter or murder, or the
said offence of being accessory to murder, to appear at the
next court of oyer and terminer or gaol delivery, or other
court at which the trial is to be, then and there to prosecute
or give evidence against the party charged ; and every such
coroner shall cerfify and subscribe the same evidence and all
such recognizances, and also the inquisition hefore him taken,
and shall deliver the same to the proper officer of the court in
which the trial is to be, before or at the opening of the court.

ý 5. That when any person shall be committedý for trial
by any coroner it shall be lawful for such prisoner, his
counsel, attorney or agent, to notify the coroner that he will,
so soon as counsel can be heard, move her Majesty's court
of superior jurisdiction, or one of the judges the' eof, for an
order to the coroner to admit such prisoner to bail, where-
upon it shall be the duty of such coroner, with all convenient
expedition, to transmit to the office of the clerk of the crown,
close, under hand and seal, a certified copy of all informa-
tions, examinations, and other evidences touching the offence
wherewith such prisoner shall be charged, together with a
copy of the warrant of commitment and inquest, if any such
there be, and that the packets containing the same shall be
handed to the person applying therefor in order to such
transmission, and it shall be certified on the outside thereof
to contain the information touching the case in question.

§ 6. That upon any application to her Majesty's Court of
Superior Criminal Jurisdiction, the same order touching the
prisoner being bailed or continued in custody shall be made
as if the party was brought up on habeas corpus.

§ . If any coroner shall neglect, or offend against this
act, it shall be lawful for the court to whose officer such
examination, &c., ought to have been delivered, in a sum-
mary way to set such fine upon such coroner as the court
shall think meet

By 7 V., c. 5, § 5, the coroner presiding at any inquest
on any body found publicly exposed and unclaimed by any
bonâ fide friend or relation, shall give notice thereof to the
inspector of anatomy of the locality, if there be any, failing
which, he shall cause the body to be interred as has been
heretofore customary.

27T
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By 10 & 11 V., c. 14, § 19, the coroner is to return a list
of inquests and fndings of juries to the Board of Registra-
tion and Statistics, on or before the 1st day of January
yearly.

By 13 & 14 V., c. 56, entitled "An act to amend the la-w
respecting the office of coroner," it is enacted by § 1, that
from and after the passing of this act, no inquest shall be
holden on the body of any deceased person by any coroner,
until it bas been first made to appear to suclh coroner that
there is reason to believe that such deceased person came to
his death under such circumstances of violence or unfair
means, or culpable or negligent conduct, either of himself or
of other, as require investigation, and not through any mere
accident or mischance: provided always, that an inquest
shall be holden on the body of any person who shall die
-while in confinement in the provincial penitentiary.

§ 2. That upon the death of any prisoner or any lunatic
confined in any lunatic asylum, it shall be the duty of the
warden, gaoler, keeper or superintendent of any penitenti-
ary, gaol, prison, house of correction, lock-up house, or
lunatie asylum, in which such prisoner or lunatic shall have
died, immediately to give notice of such death to some coro-
ner of the county or city in which sucli death shall have
taken place, and thereupon such coroner shall proceed forth-
with to hold an inquest upon the body of such deceased
prisoner or lunatic.

§ 3. That if any person, having been duly summoned as a
juror or witness to give evidence upon any coroner's inquest,
shall not, after being openly called three times, appear and
serve as such juror, or appear and give evidence on such
inquest, every such coroner shall be empowered to impose
such fine upon any person so making default as he shall
think fit, not exceeding twenty shillings; and every such
coroner shall make out and sign a certificate, containing the
name, residence, trade or calling of such person so making
default, together with the amount of the fine imposed, and
the cause of such fine, and shall transmit sucli certificate to
the clerk of the peace in the county in which such defaulter
shall reside, on or before the first day of the quarter sessions
of the peace then next ensuing for such last mentioned
county, and shall cause a copy of such certificate to be served
upon the person so fined, by leaving it at his residence
Vithin a reasonable time after such inquest ; and all fines
and forfeitures so certified by such coroner shall be estreated,
levied and applied in like manner, and subject to the like
powers, provisions and penalties in ail respects as if they
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had been part of the fines imposed at such quarter sessions:
provided always, that nothing herein contained shall be con-
strued to affect any power now by law vested in any coroner
for compelling any person to appear and give evidence before
him on any inquest or other proceeding, or for punishing any
person for contempt of court, in not so appearing and giving
evidence, or otherwise.

§ 4. That no inquisition found upon or by any coroner's
inquest, nor any judgment recorded upon or by virtue of any
such inquisition, shall be quashed, stayed or reserved (a) for
want of the averment therein of any matter unnecessary to be
proved, nor for the omission of any technical word or words
of mere form or surplusage, and in all such cases, and all
others of technical defect, it shall be lawful for either of the
superior courts of common law, or any judge thereof, or any
judge of the assize or gaol delivery, if he shall think fit, upon
the occasion of any such inquisition being called in question
before them or him, to order the saie to be amended, and
the same shall be amended accordingly.

§ 5. That whenever upon the summoning or holding of any
coroner's inquest, it shall appear to the coroner that the
deceased person was attended at his or her death, or during
his or her last illness by any legally qualified m'nedical practi-
tioner, it shall be lawful for the coroner to issue his order in
the form in the schedule hereunto annexed, for the attend-
ance of such practitioner as a witness at such inquest ; and
if it shall appear ta the coroner that the deceased person
was not attended immediately at or before his or her death
by any legally qualified medical practitioner, it shall be law-
ful for the coroner to issue such order for the attendance of
any legally qualified medical practitioner being at that time
in actual practice in or near the place where the death has
happened; and it shall be lawful for the coroner, either
in his order for the attendance of the medical witness,
or at any time between the issuing of such notice and the
termination of the inquest, to direct the performance of
a post mortem examination, with or without an analysis
of the contents of the stomach or intestines, by the medical
witness or witnesses who may be summoned to attend at any
inquest: provided that if any person shall state upon oath
before the coroner, that in his or her belief the death of the
deceased individual was caused partly or entirely by the
improper or negligent treatment of any medical practitioner
or other person, such medical practioner or other person

(a) So in the act : should be "reversed."

C -0 V"'. ë l-
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shall not be allowed to assist at the post mortem examination
of the deceased.

§ 6. That whenever it shall appear to the majority of tlie
jurymen sitting at any coroner's inquest, that the cause of
death has not been satisfàctorily explained by the evidence
of the medical practitioner or other witness or witnesses
who may be examined in the first instance, such ma-

jority of the juryien are hereby authorised and em-
powered to name to the coroner, in writing, any other
legally qualified medical practitioner or practitioners, and
to require the coroner to issue his order, in the form
hereinbefore mentioned, for tbe attendance of such last
mentioned medical practitioner or practitioners, as a witness
or -witnesses, and for the performance of such post mortem
examinations as in the fifth section of this act mentioned,
whether such examination has been before performed or not;
and if the coroner, having been so required, shall refuse to
issue such order, he shall be deemed guilty of a misdemeanor,
and shall be punishable by fine not exceeding £10, or by
imprisonmaent not exceeding one month, in the discretion of
the court trying such offence, or by both, as to the said
court shall seeni fit.

§ 7. That where any legally qualified medical practitioner
has attended upon a coroner's inquest, in obedience to any
such order as aforesaid of the coroner, the said practitioner
shall receive for such attendance, if without a post mortem
examination, £1 5s.; if with a post nortem examination,
without an analysis of the contents of the stomach or intes-
tines, £2 10s.; if with such analysis, £5; together with the
sum of 1S. per mile, for each mile he shall have to travel in
going to and returning from such inquest, such travel to be
proved by his own oath to the said coroner, who is hereby
authorised and empowered to administer the same ; and the
coroner is hereby required and commanded to make his
order on the treasurer of the county in which such inquest
shall be holden, in favour of such medical practitioner or
practitioners, for the payment of such fees or remuneration,
and such treasurer is hereby required and commanded to
pay the sum of money mentioned in such order of the
coroner, to the medical witness therein mentioned, out of
any funds he may then have in the county treasury.

§ 8. That where any. order for the attendance of any
medical practitioner as aforesaid, shall have been personally
served upon such practitioner, or where any such order not
personally served shall have been received by any medical
practitioner as aforesaid, or left at his residence in sufficient
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time for him to have obeyed such order, and in every case
where such medical practitioner has not obeyed such order,
he shall for such neglect or disobedience forfeit the sum of
£10, upon complaint made thereof by the coroner or any
two of the jury holding such inquest, before any two justices
of the peace of the county where the inquest was held, or
the county where such medical practitioner resides ; and
such two justices are hereby required, upon such complaint,
to proceed to the hearing and adjudication of the same ;
and if such medical practitioner shall not shew to the said

justices a good and sufficient reason for not having obeyed
such order, to enforce the said penalty by distress and sale
of the offender's goods, as they are empowered to proceed
by any statute for the summary enforcement of any penalty
or forfeiture.

§ 9. That this act shall be in force in Upper Canada.

Schedule to which this act refers.

Coroner's inquest at , upon the body of . By vir-
tue of this my order, as coroner for , you are required to
appear before me and the jury, at , on the day of

at o'clock, to give evidence touching the cause of
death of , (and then add, when tie itness is required to make

or assist at a post mortem examination,) and make or assist in
making apost mortem examination of the body, with (or with-
out) an analysis, (as the case nay be), and report thereon at the

said inquest.
(Signed) Coroner.

By 20 V., c. 36, coroners are required to hold inquisitions
in cases of fire occurring within any city or incorporated
town, or incorporated village within their jurisdiction. See
title " Fires."

Of discharging the Coroner, and for what misdemeanors
punished.

The coroner in this province holds his office during her
Majesty's pleasure, and is therefore removable at any time
upon just cause shewn.

By stat. 3- H. VII. "If any coroner be remiss, and make
not inquisition upon the view of the body slain or murdered,
he shall forfeit for every default 100s."

And by 1 H. VIII. it is enacted, " that if any coroner
shall not endeavour himself to do his office upon any person
dead by misadventure, he shall forfeit 40s."

Also, by 3 H. VII. it is enacted, "that if any coroner do
not certify his inquisition, he shall forfeit 100s."
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By the 1 and 2 P. & M., c. 13, § 5, every coroner, upon

any inquisition before him found, whereby any person shah
be indicted for murder or nanslaughter, or as accessory
before the offence committed, shall put in writing the effect
of the evidence given Io the jury before him, being material;
and shall bind over the witnesses to the next general gaol
delivery to give evidence ; and shall certify the evidence, the
recognizance, and the inquisition or indictment before him
taken and found, at or before the trial, on pain of being
flned by the court.

The inquisition so returned by the coroner must be en-
grossed on parchment, indented at the top, and be an exact
copy of that signed by the jurors, and in words at length;
and such return is to be made under his hand and seal only,
with the name of his office.- Umfrev. 312.

He is to return his inquisition at the next gaol delivery;
and because he did not, the court discharged him, and set a
fine of £100.-R. v. Ld. Buckhurst, Keb. 208, Pl. 81.

By stat. 25 G. IL. "If any coroner, who is not appointed
by virtue of an annual election or nomination, or whose of-
fice of coroner is not annexed to any other office, shal be
lawfully convicted of extortion, or wilful neglect of his duty,
or misdemeanor in his office, it shall be lawful for the court
before whom he shall be convicted, to adjudge that he shall
be removed from his office."

This statute is only in furtherance of the powers which
before existed for their removal.

By stat. 1 H. VIII. justices of assize, and justices of
peace within the county, have power to inquire of, and pun-
ish the defaults of coroners.

Coroner's Fees.

By 8 V., c. 38, § 1, justices of the peace, at the general
quarter sessions in July (1845), are required to frame a
table of fees for all services now rendered in the administra-
tion of justice, and for district purposes, by any sheriff,
coroner, clerk of the peace, &c. ; and the several clerks of
the peace shall forthwith transmit such table to the clerk of
the crown, at Toronto, to be laid before the justices of the
court of Queen's Bench, and such judges are authorised by
rule in term, from time to time, to appoint the fees to be
taken by such officers accordingly. § 5. The district trea-
surer is required to pay such fees, when duly allowed by
magistrates in quarter sessions, in the order prescribed by
the 59 § of 4 & 5 V., c. 10.
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Table of Fees.

Coroner's Fees as establisied by the Judges under the
8 J.. c. 38.

Precept to summon jury ......... ................ £0 2 6
Impanelling a jury ....................................... 0 5 0
Summons for witnesses, each ............ ............ 0 1 3
Information or examination of each witness ....... 1 3
Taking every recognizance .............................. 0 2 6
Necessary travel to take an inquest, per mile ...... 0 1 0
Taling inquisition and making return ............... 1 0-
Exery warrant ............................................. 0 5 0

Nor.-The costs of inquisitions are by the 9 V., c. 58, chargeable (with
other costs relative to the administration of justice) on the public revenue,
and by order in council are to be rendered in duplicate to the treasurer of
the county during the sittings of the Court of Quarter Sessions, or within
three days thereafter, and verified by affidavit. See further under title
"Costs.

Jurors' .Fees.

The law makes no provision for the payment of any fees

to jurors.

Proceedings by the Coroner.

When the coroner receives notice of a violent death, casu-
alty, or misadventure, which regularly ought to be given
from the peace officer of the parish, place or township, where
the body lies dead, he is then to issue his precept, or war-
rant, to summon a jury to appear at a particular time and
place named, to enquire when, how, and by what means the
deceased came by his death ; which warrant is directed to
the peace officers of the parish, place or precinct, where the
party lies dead.

Form of the Warrant.

PROVINCE OF CANADA
County of , To the constables and peace officers of the

to wit. township of , in the county of
By virtue of my office, these are in her Majesty's name to

charge and command you, that on sight hereof, you summon
and warn twenty-four able and sufficient men of your town-
ship, personally to be and appear before me, on the
day of at o'clock in the forenoon of the same day, at
the house of A. B., called or known by the name or sign of
the , situate in the said township, then and there to do
and execute all such things as shall be given them in charge,
on behalf of our sovereign lady the Queen, touching the death of
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R. F., (a) and for so doing, this shall be your sufficient warrant ;
and that you also attend at the time and place above mention-
ed, to make a return of the names of the persons whom you
shall have so summoned., and further, to do and execute such
other matters as shall be then and there enjoined on you.
And have you then and there this warrant. Given under my
hand and seal, this day of , 18

G. H. (L. S.)
Coroner.

If there be not sufficient jurors in the place, the coroner
may summon tbem from the adjoining township or parish.-
Imp ey, 512.

The coroner should furnish a sufficient number of blank
summonses to the constable, for service by him upon the
jurors, pursuant to the above warrant.

Form of the Summons.

PROVINCE OF CANADA:

County of , To R. M., of the township of , in the
to wit. county of , yeoman.

By virtue of a warrant, under the hand and seal of G. H.,
gentleman, one of her Majesty's coroners for the said county,
you are hereby summoned to be and appear before him as a
juryman, on the day of at of the clock in the
forenoon of the same day, at the house of known by the
sign of the in the township of in the said county,
then and there to inquire in her Majesty's name touching the
death of R. F., and further to do and execute such other mat-
ters and things as shall be then and there given you in charge.
and not to depart without leave. Herein fail not, at your peril.
Dated the day of 18

E. F., Constable.

On the day appointed, the coroner attends, and having
received the return of the jurors, and precept, &c., the first
thing he does, is to direct the officer to open the court by
proclamation, viz., by proclaiming "Oyez" three times,
and to repeat after him as follows:

"You, good men of this county, summoned to appear here
this day, to inquire for our sovereign lady the Queen, when,
how and by what means R. F. came to his death, answer to
your names as you shall be called, every man at the first call,
upon the pain and peril that shahl fall thereon."

The coroner then proceeds to call over the jury by name,
marking the names of such as appear in the list. There

(a) Or if unknown then say " of a man (or woman), male, or female,
infant child, whose name is unknown."
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nust be t-welve at the least to constitute a jury, but it is usual
to swear thirteen or more; the jurors then proceed to elect
their foreman; when done, he is called to the book and sworn
first, the coroner at the same time saying to the rest of the

jurors, " Gentlemen, hearken to your foreman's oath: for the
oath he is to take on his part you are severally to observe
and keep on your part."

Foreman's Oath.

"You shal diligently inquire and true presentment make ot
all such matters and things as shall be here given you in charge
on behalf of our sovereign lady the Queen, touching the death
of R. F. now lying Cdead, of whose body you shallhave a view;
you shall present no man for hatred, malice or ill will, nor
spare any through fear, favour or affection ; but a true verdict
give according to the evidence. So help you God."

The rest of the jurors arc then sworn thus, four at a time:

"The same oath your foreman has taken on his part, you and
eaci of you are severally well and truly to observe and keep
on your part. So help you God."

After they are sworn it is usual for the coroner to give a

charge acquainting them with the purpose of the meeting, as
thus

"Gentlemen, you are sworn to enquire on behalf of tie Queen,
how and by what means R. F. came to his death; your duty is
to take a view of the body of the deceased, wherein you will be
careful to observe if there be any marks of violence thereon,
from which and on the examination of the witnesses intended
to be produced before you, you will endeavour to discover the
cause of his death, so as to be able to return me a true verdict
on this ocecasiân."

When the charge is finished the coroner goes with the jury
to take a view, and examine the body of the deceased. As

soon as the view is taken it is usual for the coroner again to
call them over, and add to his former charge some necessary
observations he has made on view of the body ; and add,
"that he shall now proceed to hear and take down the evi-
dence respecting the fact, to which lihe must crave parti-
cular attention." Particular charges are not necessary but

in particular cases arising from the fact or in the course of
evidence, such as lunacy, felo de se, deodand, flight, forfeiture,
&c. The deodand requires no other charge than of a value

to be put upon what caused the death, and of whose property
and in whose possession. As to the particular charge in case

of a flight, which induces a forfeiture, where the party cha;ged

is not forthcoming, it may be necessary to add something to

the general charge, as thus:-

28
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"Your charge will be further to enquire in what degree the

party charged is guilty, whether of murder or manslaughter, or
of a killing in his own defence; if you find him guilty of murder
or manslaughter, you are thento enquire what goods and chattels,
lands or tenenents he had at the time of the act committed or at
any time since; if you find the fact to be of a justifiable homi-
cide, from inevitable necessity, or in defence of his own person,
tife, or property. or where a suspected person doth fly and resist
the proper officer, and is from necessity slain because he could
not be otherwise taken: this flight and resistance presumes a
guilt, and wili incur a forfeiture ; and therefore you are to en-
quire whether, in either of the instances the party fled for it,
this is a presumptive confession of the charge ; and you are
thon to enquire ofhis goods and chattels, but not lands or tene-
ments, in the same manner as if you had found hin guilty."

The latter charge may be given after the evidence taken,
so as to have a perfect verdict.

If the inquiry be of the death of one man by another, and
it be doubtful whether the wound be mortal or not, a surgeon
should be present examine and shew the wound.

After the general charge is given to the coroner, the officer
then calls silence, and repeats after the coroner thus:

" If any one can give evidence on behalf of our sovereign

lady the Queen, when, how and by what means R. F. came to
his death, let thein come forth and they shall be heard."

The witness appearing, the coroner takes down his name,
place of abode and occupation, and then the officer tenders
to him the following oath

"The evidence you shall give to this inquest on behalf of our
sovereign lady the Queen, touching the death of R. F., shall
be the truth, the whole truth, and nothing but the truth. So
held vou God."

The evidence should be taken down in writing, (a) and as
nearly as possible in the words of the witness.

The examinations should be entitled thus:

PROVINcE OF CANADA:

County of Informations of witnesses severally taken and
to wi t. acknowledged on the behalf of our sovereign

lady the Queen, touching the death of R. F., at the dwelling
house of J. B., known by the name or sign of the , in the
township of , in the county of , on the day of
in the year of tie reign of our sovereign lady Queen Vic-
toria, &c., before G. H., Esquire, one of the coroners of the
said county, on an inquisition then and there taken on view of

(a) And in cases of " murder" or "manslaughter," in the presence of
the party accused, if apprehended.-See ante 4, 5 V., c. 24, § 4, page 209.
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the body of the said R. F., then and there lying dead, as follows,
to wit:

A. B., of the township of , in the said county, yeoman,
being sworn, saith, &c.

Before the witness signs his examination it should be read
over to him, and he should be asked " if that is the whole of
the evidence he can give." He then signs it to the right hand
of the paper. The coroner generally asks the jurors before
the witness signs, whether they have any questions for him
to ask the witness ; and if any be asked, and the answer prove
material, it should be added to the deposition. When the
witness has signed his nuame to the examination taken, the
coroner writes thus, to the left hand side: "taken and acknow-
ledged the day, year, and at the place above mentioned,
before G. H., coroner ;" or if there are several witnesses,
then at the end of the last information, thus, " all the above
informations were severally taken and acknowledged on the
day and year and at the first place above mentioned, before
G. H., coroner."

If the evidence be not all taken, the coroner may adjourn
the jury to another day, to the same or another place, to
take and receive other evidence, first binding the jurors in
a recognizance to appear at the adjournment, thus:

"Gentlemen, you acknowledge youiselves severally to owe to
our sovereign lady the Queen, the sum of ten pounds, to be levied
on your goods and chattels, lands and tenements, for ber Majes-
ty's use, upon condition that you and each of you do personally
appear here again (or other appointed place) on the day of
instant, at of t he clock in the forenoon precisely, then and
there to make further enquiry on behalf of our said lady the
Qeen, touching the death'of the said R. F., of whose body you
have already had the view. Are you all content?"

The coroner then adjourns the court, thus
Gentlemen, the court doth dismiss you for this time: but

requires you severally to appear here again (or at the adjourned
place) on the day of instant, at of the clock in
the forenoon precisely, upon pain of £10 a man, on the condition
contained in your recognizance entered into.

The coroner may in his discretion grant his warrant to
bury the body of the deceased to prevent infection. Then
the officer adjourns the court by making proclamation,
thus

"Oyez! oyez! oyez! all manner of person who have any thing
more to do at this court before the Queen's coroner for this
county, may depart hence and give their attendance here
again (or other adjourned place) on the day of
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instant, at of the clock in the forenoon precisely. God
save the Queen."

The coroner will make a proper entry in his minutes of
the recognizance and the adjournment, &c.

When the jury are met at the adjourned time and place,
the officer opens the court by proclamation as in the first
instance, with this addition

And you, gentlemen of the jury, who have been empannelled
and sworn on this inquest to enquire touching the death of R.
F., severally answer to your names, and save your recognizance."

If foreigners are examined as witnesses, the coroner is to
have an interpreter, who is to be sworn, thus

"You shal well and truly interpret unto the several vitnesses
here produced on behalf of our sovereign lady the Queen,
touching the death of R. F., the oath that shall be administered
to them, and also the questions and denands which shall be
rnade to the witnesses by the court or jury, concerning the
matters of this enquiry, and you shall well and truly interpret
the answers which the witnesses shall thereunto give. So help

you GOC.
H11e then interprets the oath to the witnesses, and their

answers, which the coroner takes down in writing in the same
way as other depositions.

After the additional. evidence has been taken down in
writing and subscribed by the witnesses, the coroner then sums
up the whole of the evidence to the jury, at the same time

explaining to them the law upon the case when necessary.
He then desires the jury to consider their verdict. If they
withdraw to consider their verdict, the officer is sworn to take
care of them, thus:

" You shall well and truly keep the jury upon this enquiry
without meat, drink, or fire : you shall not suffer any person to
speak to them,,nor you yourself, unless it be to ask them
whether they be agreed to their verdict, until they shal be
agreed. So help you God."

The officer takes them to a convenient room, and attends
the door on the outside until they are agreed ; when agreed,
they return, and the coroner calls over their names, and
afterwards asks them if they be agreed in their verdict; if
the foreman replies in the affirmative, the coroner asks them
"who shall say for you ?" to which they reply " our
foreman." Then the coroner says, " Mr. Foreman, how do
you find that R. F. came to his death, and by what means ?'
The foreman then delivers the verdict, which the coroner
records.

It seems that twelve at least must agree if there be no
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division ; but if there be a division, the coroner then collects
their voices, beginning with the last on the panel and rising
upwards to the foreman, who declares last. The coroner
collects the numbers and declares the majority into which
the minority sinks, and the fnding (which is to be given by
the foreman) is from necessity taken and considered as the
verdict of all. When the verdict is given, the coroner then
draws up his inquisition in form, and at the foot affixes a
seal for himself and each of the jurymen. The coroner and.

jurors then sign their names opposite the seals ; to the
coroner's name he adds "the office " thus, G. Il. " coroner."

The inquisition being thus completed, the coroner then
addresses the jury as follows

$&Gentleman, hearken to your verdict, as delivered by you,
and as I have recorded it. You find &c." (ere repeat the
substance of the verdict).

If it is a case that will come to the assizes, the coroner
binds all proper persons over in a recognizance to appear,
prosecute and give evidence.

lHe should in the first place bind over one of the parties
(generally the next of kin to the deceased) to appear and
prosecute.

If the grand jury should return, "no bill," the party
iay still be arraigned and tried on the coroner's inquisition.

The usual manner of taking a recognizance is by calling
the parties by name and thus addressing them.:

" You J. R., E. D., and G.. B., severally acknowledge to owe
to our sovereign lady the Queen, the sum of each of good and
lawful money of this province, to be made and levied upon your
respective goods and chattels, lands and tenements, by way of
recognizance, to her Majesty's use if default shall be made in
the condition following."

(For condition sec below.)

The coroner then says " are you content?"

Form of a Recognizance to Appear and Prosecute.

PROVINCE 0F CANADA:
County of Be it remembered that on the day of

to wit. in the year of our Lord J. R. of
yeoman, personally came before me one of her Majesty's coro-
ners for the said county, and acknowledged himself to owe
to our sovereign lady the Queen, the sum of , of good
and lawful money of this province, to be made and levied on
his goods and chattels, lands and tenements, by way of recog-
nizance to her Majesty's use, if default shall be made in the
condition following:
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The condition of this recognizance is such, that if the above

bounden J. R. do personally appear at the next session of general
gaol delivery to be holden in and for the county of , and shall
then and there prefer, or cause to be preferred, to the grand
jury, a bill of indictment against C. D. late of , labourer,
and now in custody for the wilful murder of A. B. late of &c.,
and that the said J. R. do then and there personally appear
and give evidence upon such bill of indictment to the said
grand jury, and in case the said bill of indictment be found
by the grand jury a true bill, that then the said J. R. do per-
sonally appear at the said general gaol delivery, and there
prosecute the said C. D. on such indictment, and do then
and there give evidence to the jury that shall pass on the trial
of the said C. D. touching the premises, and in case the said
bill of indictment shali be returned not found, that then the
said J. R. do personally appear at the said general gaol de-
livery, and then and there prosecute and give evidence to the
jury that shall pass on the trial of the said C. D. upon an in-
quisition taken before me, one of her Majesty's coroners for
the said county, on the view of the body of the said A. B., and
not depart the court without leave, then this recognizance to be
void, otherwise to remain in full force. Taken and acknow-
ledged this day of before me

G. H. Coroner.

Forin of a Recognizance to appear and give Evidence.

PROVINcE OF CANADA:

County of Be it remembered that on the day of
to wit in the year of our Lord , S. R. of

yeoman, E. D. f blacksmith, and G. B. of , mason,
personally came before me one of her Majesty's coroners for
the said county, and severally acknowledged themselves to owe
to our sovereign lady the Queen the sum of of good and
lawful money of this province, to be made and levied on their
respective goods and chattels, lands and tenements; by way of
recognizance, to her Majesty's use if default shall be made in
the condition following :

" The condition of this recognizance is such, that if the above
bounden S. R., E. D. and G. B. do severally appear at the
next session of general gaol delivery to be holden in and for
the said county, and then and there give evidence upon a bill
of indictment to be then and there preferred tO the grand jury
against C. D., late of the township of in the said county,
labourer, for the wilful murder of R. F. late of &c. And
in case the bill of indictment be found by the grand jury a true
bill, then if they the said S. R., E. D. and G. B. do severally
appear and give evidence to the jury that shall pass on the
trial of the said C. D. upon the said indictment: and in case
the said indictment shall be returned by the grand jury afore-



said "not found," then if they the said S. R., E. D. and G. B.
do severally appear at the said session of general gaol delivery,
and then and there give evidence to the jury that shall pass on
the trial of the said C. D. upon an inquisition taken before me,
one of her Majesty's coroners for the said county, on the view
of the body of the said R. F., and not depart the court
without leave, then this recognizance to be void, otherwise to
remain in full force. Taken and acknowledged this day of

before me G. H. Coroner.

If one of the witnesses be a married woman, and the hus-
band not present to enter into a recognizance for her, she is
not to be bound in any sum penal, but "on pain of imprison-
ment," thus: S. the wife of J. S. of, &c., labourer, on pain
of imprisonment, in case she shall mnake default in such con-
dition; but if the husband be present, he is also to be bound for
the appearance of his wife ; and if the witness happen to be
an infant, (or minor under the age of twenty-one years,) the
parent or master should be bound in a recognizance for his
appearance.

Form of a Recognizance by lfusband and Wfe.

PROVINCE OF CANADA:
County of Be it remembered that J. P. of the town-

to wit. ship of in the county of , yeoman,
and E. P., his wife, severally acknowledged themselves to be
bound by recognizance to our sovereign lady the Queen, as
follows, that is to say, the said J. P. in the sum of £20 of law-
ful money of the province of Canada, to be levied on his goods
and chattels, lands and tenements, by way of recognizance,
to her Majesty's use, and the said E. P. his wife, on pain
of imprisonment, in case default shall be made in the con-
dition following :-The condition of this recognizance is
such, that if the said, E. P., the wife of the said J. P., do and
shall personally appear, &c. (as in the former Recognizance, page
222.)

Form of Recognizance by a Master, (parent or guardian,)
for the appearance of an apprentice or minor.

PROVINCE OF CANADA:

County of Be it remembered, that on the day of
to wit. in the year of our Lord J. P., of the

township of in the said county, shopkeeper, the mainpernor
of J. J. his apprentice (or son), an infant, personally came before
me, one of her Majesty's coroners for the said county, and ac-
knowledged himself to owe to our sovereign lady the Queen,
the sum of good and lawful money of this province, to be
levied on his goods and chattels, lands and tenements, by way
of recognizance, to her Majesty's use, if default shall be made
in the condition following.

22 3(50voult.
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The condition of this recognizance is such that if the above

narned J. J. the apprentice (or son) of the said J.P., do appear at
the next session of general gaol delivery to be holden in and for the
said county, and then and there give evidence upon a bill of in-
dictment to be then and thcre preferred to the grand jury, against
C. D. late of the township of in the said county, labourer, for
the wilful murder of R. F. late of &c. And in case the bill of
indictment be found by the grand jury a true bill, then if the
said J. J. do appear and give evidence to the jury that shall
pass on the trial of the said C. D. upon the said indictment;
and in case the said indictment shahl be returned by the grand
jury aforesaid "l not found," then if the said J. J. do appear at
the said session of gencral gaol delivery, and then and there

give evidence to the jury that shall pass on the trial of the said
C. D. upon an inquisition taken before me, one of her Majesty's
coroners for the said county, on the view of the body of the
said R. F., and not depart the court without leave, then this
recognizance to be void, otherwise to remain in full force.
Taken and acknowledged this day of before me

G. H. Coroner.

The business of the court being concluded, the officer
then makes proclamation thus:

"You good men of this township, who have been empan-

nelled and sworn of the jury to enquire for our sovereign
lady the Queen, touching the death of R. F., and who have
returned your verdict, may now depart hence and take
your ease. God save the Queen."

The following forms of inquisitions, summonses, warrants,

&c., are transcribed from lnpey's Office of Coroner.

Form of an Inquisition on a Lunatic.

PRoVINCE 0F CANADA:
County of An inquisition indented, taken for our sove-

to wit. reign lady the Queen, at the township of
in the county of the day of in the year of the
reign of our sovereign lady Queen Victoria, &c., before G. H.,

gentleman, one of the coroners of our said lady the Queen for
the said county, on view of the body of R. F., then and there
lying dead, upon the oath of A. B., &c., (here insert the names ofall

the jurors sworn,) good and lawful men of the said township, duly
chosen, and who being thèn and there duly sworn and charged
to enquire for our said lady the Queen, when, where, how, and
after what manner, the said R. F. came to bis death, do, upon
their oath say, that the said R. F. not being of sound mind,
memory and understanding, but lunatic and distracted, on the

day of in the year aforesaid, at the township aforesaid,
in the county aforesaitd, to wit, into the river Humber there
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did cast and throw himself, by means of which said casting and
throwing, he the said R. F., in the waters of the said river was
then and there suffocated and drowned: of which said suffoca-
tion and drowning, he the said R. F. then and there instantly
died ; and so the jurors aforesaid,,upon their oath aforesaid, do
say that the said,R. F. in manner and by the means aforesaid, not
being of sound mind, memory, and understanding, but lunatic
and distracted, did drown and kill himself. In witness whereof,
as well the said coroner as the jurors aforesaid, have to this
inquisition set their hands and seals, on the day and year, aid
at the place first above mentioned. G. H. Coroner. [L. S.]

A. B. [L. S.]
C. D. [L. S.
E. F. [L. S.]

&c.

Felo de se, by .Drowning.

That the said R. F., not having the fear of God before his
eves, but being moved and seduced by the instigation of the
devil, on , with force and arms, at the township aforesaid, in
the county aforesaid, in and upon himself,.in the peace of God,
and of our said lady the Queen, then and thee being, feloni-
ously, wilfully, and of his malice aforethought, did make an
assault, and that the said R. F. into a certain river or stream of
water, commonly called , at the township aforesaid, in the
county aforesaid, did violently cast and throw himself, by means
of which said casting and throwing, he, the said R. F., in the
waters of the said river, was then and there suffocated and
drowned, of which said suffocation and drowning, he the said
R. F. then and there instantly died. And so the jurors afore-
said, upon their oath aforesaid, do say, that the said R. F. in
manner and by the means aforesaid, feloniously, wilfully, and
of his malice aforethought, did kill and murder himself, against
the peace of our said lady the Queen, ier crown and dignitv; and
that the said R. F., at the time of the said felony and murder,
so as aforesaid done and committed, had no goods or chattels,
lands and tenements, within the said county, or elsewhere, to
the knovledge of the said jurors;-(or that the said R.F. at the
time of doing and committing of the felony and murder afore-
said, had goods and chattels contained in the inventory to this
inquisition annexed, which remain in the custody of C. D., who
claims the same.) In witness, &c.

Upon an Accidental Death occasioned by a Cart.

That W. C., late of the township aforesaid, in the county
aforesaid, carman, on , at the township aforesaid, in the
county aforesaid, in a certain public street or highway, there
called , being negligently driving in a cart, drawn by one
horse, and loaded with twelve barrels of flour; it so happened,
that the said A. P. being in the street and highway aforesaid, was

29
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then and there accidentally, casually, and by misfortune, forced
to the ground by the horse so drawing the said cart as aforesaid,
and the said cart so loaded as aforesaid, was then and there, by
the said horse violently and forcibly drawn to and against the
said A. P., and the wheel of the said cart, so drawn and loaded as
aforesaid, did then and there accidently, casually and by misfor-
ture, violently go upon, and pass over the breast and body of the
siad A. P., by means whereof the said A. P., from the weight
and pressure of the said cart, so loaded and drawn as aforesaid,
did then and there receive one mortal bruise in and upon his
said breast and body, of which said mortal bruise, he the said
A.P. then and there instantly died; and so the jurors aforesaid,
upon their oath aforesaid, do say that the said A.P., in manner
and by the means aforesaid, accidentally, casually, and by mis-
fortune came to his death, and not otherwise; and that the said
horse, cart, and loading were the cause of the death of the said
A.P., and that the said twelve barrels of flour are of the value
of , the said cart of the value of , and the said horse of
the value of , amounting in the whole, to the sum of
of lawful money of the province of Canada, and are the property
and in the possession of D. E. of yeoman, or of his assigns.
lI witness, &c.

(a) If it be intended to impose a nominal fine or deodand

only, then say,
" And that the said horse, cart, and loading are of the value

of five shillings of lawful money, &c." (as before.)

By a Fire.-That on , at, &c., the warehouse of C. D.,
situate in the saine township and county, casually took fire, and
the said A. B., being then and there present, aiding and assist-
ing to extinguislh the shid fire; it so happened, that a piece of
timber, by the force and violence of the said fire, then and there
accidentally, casually, and by nisfortune, fell from the top of
the said warehouse, in and upon the head of him, the said A.B.
by reason whereof, lie the said A. B. then and there received a
mortal fracture on the head of him, the said A. B., of whicl
said mortal fracture, lie, the said A. B.,. from the said . day
of , in the year aforesaid, until the day of , in the
year aforesaid, there did languish, and languishing did live; on
which said day of , in the vear aforesaid, at the town-
ship aforesaid, in tle county aforesaid, lie, the said A.B., of the
inortal fracture aforesaid, did die. And so the jurors aforesaid,
&c., and that the said piece of timber was the occasion of the
death of the said A.B., and is of no value: (or it is of the value
of, &c.,) and in tie possession, &c. In xitness, &c.

By Drowning.-That the said A. B. on aforesaid, in a
certain river, called , at the township, and in the county

(a) The amount is generally regulated by the nature of the case; if purely
accidental the deodand is nominal: but in cases of gross or culpable negli-
gence the amount is accordingly.
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aforesaid, accidentally, casually, and by misfortune, was in the
vaters of the said river, then and there suffocated and drowned ;

of which saitd suffocation and drowning, he, the said A.B. then
and there instantly died. And so the jurors, &c.

Natural Death.-That the said A. B., on and for a loni
time before, at, &c., did labour and languish under a griev.is
disease of body, to wit, an asthma; and that on the said
day of , in the year aforesaid, at, &c., she the said A. 13.
departed this life, by the visitation of Gdd, in a natural wav.
to wit, of the disease and distemper aforesaid, and not by any
hurt or injury received from any person, to the knowledge of
the said jurors. In witness, &c.

Found Dead.-That the said A. B., on, &c., at, &c., in a
certain brick-field, in the possession of one C. D., was found
dead. That he the said A. B., for some time before, had been
very ailing and infirm, and not able to work; that lie had no
marks of violence appearing on his body, and departed this life
bv the visitation of God, in a natural way, to wit, of his said
ailnent and infirmity, and not by any violent means whatsoever,
to the knowledge of the said jurors. In witness, &c.

Stranger found Dead.-That the said man, unknown, on, &c..
at, &c., to wit, in a certain wood, there called the long wood,
wvas found dead. That the said man, unknown, had no marks
of violence appearing on his body; but how, or by what means
le came to his death, no evidence thereof doth appear to the
said jurors. In witness, &c.

By Excessive Drinking.-That the said A. B., on, &c., at, &c.,
departed this life by excessive drinking of ardent spirits, and
not from any hurt, injury or violence done or comnitted by any
person or persons whatsoever to the knowledge of the jurors.
In witness, &c.

Inc1enency? of the Weather.-That the saidr man, unknown,
was found dead in a certain lane, situate in the said township,
commonly called , that the said man unknown, had no
marks of violence appearing on his body, but died through
want and inclemency of the weather, and by no violent ways
or means whatsoever, to the knowledge of the said jurors. In
witness, &c.

Death in Prison.-That the said A. B, being a prisoner for
debt in the gaol of , at, &c., in the gaol aforesaid, departed
this life by the visitation of God, in a natural way, to wit, of
a fever, and' not otherwise. In witness, &c.

Falling out of a Boat.-That the said C. D., on, &c., being in
a certain boat with a certain sail and oars, the property of him,
the said C. D., at, &c., it so happened, that by the violence of
the wind andi waves, the said boat was then and there acciden-
tally, casually, and by misfortune, upset, by means whereof
the said C. D. was then and there accidentally, casually, and
by misfortune cast and thrown into the waters of the said
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river, and in the waters of the said river was then and
there suffocated and drowned, of which said suffocation and
drovning. he the said C. D. then and there instantly died.
And so the jurors, &c., and that the said boat, and the sail
and oars thereof, did occasion the death of the said C. D.,
and are of the value of 10s., and in the possession of , or
his assigns. In witness, &c.

Murder.-That C. D., late of, &c. labourer, not having the fear
of God before his eyes, but being moved and seduced by the
instigation of the devil, on, &c., witi force and arms, at, &c.,
in and upon the said A. B., in the peace of God, and of our
said lady the Queen, then and there being,felonsously, [wilflly
ansd of lis msalice aforethought,] did make an assault, and that
th said C. D. witi a certain iron poker of the value of is.,
which the said C. D. thon and there iad and held in both iis
hands, imi the said A. B., in and upon the iead of him the
said A. B., then and there, divers tisnes, feloniously, [wilfully
asu ofls malice cforleoght,) did strike and beat, then and
tiere giving unto him. the said A. B., in and upon the back
part of the iead of himn, the said said A. B., witi the iron
poker aforesaid, one mortal fracture of the length of two inches,
of which said mortal fracture ie the said A. B. then and there
instantly died. And so the jurors aforesaid upon their oath
aforesaid, do say, that the said C. D. him, the said A. B. in
manner, and by the means aforesaid, feloniously, [svi/fidly, and

cf lhis mal/ce afoethoght,] did [kill and murder,] against the

peace of our lady the Queen, ier crown and dignity, and that
the said C. D. after the doing and committing of the said
felony and [murder] aforesaid, withdrev and fled for the same,
and that neither at the time of the doing and committing
thereof, nor at any time since, lie the said C. D. had any goods
or chattels, lands or tenements within the said county or else-
where, to the knowledge of the said jurors. In witness, &c.

Mlansslaughtcr.-The form is precisely the same, except that the
vords " wilfully and of his malice aforethougit," are to be left

out, and the words " felonioisly did kill and slay," substituted
for 4 kill and murder," and the word "rmanslaughter," for
"murder," In another part.-See the parts marked with
b rackets.

Se .Defesndendo.

That on the day in the year aforesaid, at the
township aforesaid, in the county aforesaid, the said A. B.
being in a certain common drinking room belonging to a public
house there situate, known by the name or sign of , in

vhsici said common drinking room one C. D., late cf the town-
ship aforesaid, in the county aforesaid, labourer, and divers
otier persons was and were then and there present ; and that
the said A. B., without any cause or provocation given by the
said C. D., did then and there menace and threaten the said
C. D. to turn him the said C. D. out of the said common drink-
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ing room, and for that purpose did then and there lay hold of
the person of him the said C. D., and on him the said C. D., in
the peace of God and of our said lady the Queen then andthere
being, violently did make an assault, and him the said C. D.,
without any cause or provocation whatsoever, didthen and there
boat, abuse and evilly entreat, whereupon the said C. D. for the
preservation and safety of his person, and of inevitable necessity,
did then and there with the hands of him the said C. D. defend
himself against such the violent assaut of him the said A. B. as
t was lawful for him to do ; and the said A.B. did then and there

reccive against the will of him the C. D., by the falls and blows
which ho the said A. B. then and there sustained by him the
said C. D's. so defending himself as aforesaid, divers mortal
bruises, in and upon the head, back and loins of him the said
A. B., of which said mortal bruises he the said A. B. from the
said day of , in the year aforesaid, until the day of
the same month in the same year, at the township aforesaid, in
the county aforesaid, did languish, &c., (as informer p)recedent);
and so the jurors aforesaid, upon their oath aforesaid, do say
that the said C. D. him the said A. B. in the defence of him-
self the said C. D. in manner and by means aforesaid; did kill
and slay ; but what goods or chattels the said C. D. had at the
time of the doing and committing the said manslaughter in
his own defence as aforesaid, the said jurors know not. In
witness, &c.

Jy Suftocating a Bastarcd.-That A. B., late of &c.
single woman, on &c. , being then and there big with a
female child, afterwards, to wit, on the same day and year, at
the township aforesaid, in the county aforesaid, the said female
child, alone and secretly from her body, by the providence of
God, did bring forth alive, which said female child by the
laws of this province was a bastard,; and that the said A. B.
not having the fear of God, &c., (as before), afterwards, to wit,
on the same day and year aforesaid, with force and arms, at
the township aforesaid, in the county aforesaid, in and upon the
said newborn female bastard child so alive, and in the peace of
God and of our said lady the Queen then and there being,
feloniously, wilfully, and of her malice aforethought, did
make an assault, and that the said A. B., her the said new-
born female bastard child with both her hands, in a certain linen
cloth of no value, then and there feloniously, wilfully and of her
malice aforethought, did wrap up and fold, by means of which
said wrapping up and folding of her the said new-born female
bastard child, in the linen cloth aforesaid, she the said new-
born female bastard child was then and there suffocated and
smothered, of which said suffocation and smotherng she the
said new-born female bastard child then and there instantly
died ; and so the jurors aforesaid, do say that the said A. B.
lier, the said new-born female child, in manner and by the
means aforesaid, feloniously, wilfully and of her malice afore-
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thought, did kill and murder, against the peace of our said

lady the Queen, her crown and dignity, [flight, forfeiture,-as
before). I witness, &c.

By throwing down a Prg.-And that the said A. B. him,
the said new-born male child, did then and there take into both
lier hands, and him the said new-born male child into a certain
privy, or necessarv house, there situate, then and there feloni.
ously, wilfully and of lier malice aforethought, did violently
cast and thrown down, by means whereof he, the said new-born
male child, in the soil or filth then and there contained in the
said privy or nocessary house, was then and there suffocated
and smothered, of which said suffocation and smothering he the
said new-born male child then and there instantly died ; and
so the jurors, &c. [as before] [flight, forfeiture-as before]. In
witness, &c.

Against Aers anC Abettors, it ntmurder or manslaughbter.-And
the jurors aforesaid, upon their oath aforesaid, do further say
that S. W. late of &c. labourer, and G. W., late of the same
place, labourer, at the time of the doing and committing of the
felony and murder, (orfdony and aunaughter) aforesaid, were

present, aiding. abetting, assisting. comforting and maintaining
the said C. D. to kill and murder (or kill and slay) the said A.
B., in manner aforesaid ; and so the jurors aforesaid, upon their
oath aforesaicd, do say that the said C. D. and E. F. him, the
said A. B., in manner and by the means aforesaid, feloniously,
wilfully and of thoir malice aforethought, did kill and murder,

(and in cases of manslauhqter say, feloniously did lill and slay),
against the peace, &c., (conclude vitlfliglt and forfeiture). In
witness, &c.

Porm of the Warrant to Summon a Jury.

PROVINCE OF CANADA:

County of To the constables of the township of , in
to wit. 5 the county of , and all other her Majesty's

officers of the peace in and for the said countv.
By virtue of my ofiice, these aro in her Majesty's name to

charge and command you, that on sight hereof you summon
and warn twenty-four able and sufficient men of your township,
personally to be and appear before me, on the day of

at o'clock in the forenoon, at the house of A. B., called
or known by the name or sign of the situate at in the
said township, then and there to do and execute all such things
that shall be given them in charge on behalf of our sovereign
lady the Queen's Majesty, touching the death of R. F., and for
so doing this shall be your sufficient warrant: and that you
also attend at the time and place above mentioned, to make a
return of the names of the persons whom you have so sunm-
moned, and further to do and execute such other matters as
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shall be then and there enjoined you, and have you then and
there this warrant. Given under my hand and seal, this
day of 18 . G. H., Coroner.

Form of the Constable's Summons.

PROVINCE OF CANADA:

County of ? By virtue of a warrant under the hand and
to wit. j seal of G. H., gentleman, one of ber Majes-

ty's coroners for this county, you are hereby summoned person-
alhy to be and appear before him as ajuryman, on the day
of at of the clock in the forenoon, precisely, at the
liouse of known by the sign of the in the township of

in the said county, then and there to enquire in her Ma-
jesty's behalf, touching the death of R. F., and further to do
and execute such other inatters and things as shall be then and
there given you in charge, antd not to depart without leave.
Herein fail not at your peril. Dated the day of in the
year of our Lord 18 . Constable.

NB.-The Coroner should furnish a sufficient number of printed or
written summonses to the constable for service on the Jurors.

Warrant to Bury after a View.

PROVINCE OF CANADA:
County of To the minister and churchwardens of the

to wit. township of , in the county of , and
to all others whom it may concern.

Whereas I, with my inquest, the day and year hereunder
written, have taken a view of the body of J. D., who not being
of sound mind, memory and understanding, but lunatic and
distracted, shot himself, (or agrecably to the finding of tIe jury),
who now lies dead in your township, and have proceeded therein
according to law. These are therefore to certify that you may
lawfully permit the body of the said J. D. to be buried: and
for so doing this shall be your warrant. Given under my hand
and seal the day of

G. H., coroner.

Warrant to Bury afelo de se, after Inquisition found.

PROVINCE OF CANADA:

County To the churchwardens and constables of the
to wit. township of , in the county of

Whereas by an inquisition taken before me, one of ber
Majesty's coroners for the said county, this day of , in
tie year of the reign of ber present Majesty Queen Vic-
toria, at the township of , in the said county, on view of the
body of J. D., then and there lying dead, the jurors in the said
inquisition named have found that the said J. D. feloniously,
wilfully and of his malice aforethought killed and murdered
himself (as the finding may be); these are therefore, by virtue of
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my office, to will and require you forthwith to cause the body
of the said J. D. to be buried according to law; and for your so
doing this is your warrant. Given under my hand and seal
this day of

G. H., Coroner.

N. B.-The last form of warrant should not be directed to the minister.

The Return tiereto.

By virtue of the within warrant to us directed, we have
caused the. body within named to be buried according to
law.

C. ýD.
E. F. Curchwardens.
J. D. Ghnstable.

Warrant to Bury without a IView, wlhere no effectual Inquest
can be taken.

PRoVINCE OF CANADA:

County of To the minister and churchwardens in the
to wit. f township of , in the county of

Whereas I an credibly informed that on the day of
the body of a new born male child vas found dead in a coffin,
in the churchyard of the said township, and that there is not
any evidence to be found to make appear to the jury either by
what means the said male child was there laid, or who was the
mother thereof, or how it came to his death, nor are there any
marks of violence appearing on its body. These are therefore
to certify that in the county charge you may permit the body
of the said new born male child to be buried: and for so doing
this is your warrant. Given under my hand and seal this
day of

G. H., coroner.

Another form of Warrant to Bury without a view.

PROVINCE OF CANADA:

County of To the minister and churchwardens to the
to wit. township of , in the county of .

Whereas I am credibly informed, that on the day of
instant, A.B. died suddenly in the street, to wit, (name the street)
in the township of , in the said county, as supposed by a
fit of an apoplexy or other sudden visitation of God, and-th't
he came not to his death by any violent means whatsoever.
Thesc are therefore to certify that in ease of the county charge
you may permit the body of the said A. B. to be buried: and
for so doing this shall be your warrant. Given under my hand
and seal this day of

G. H., Coroner.
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Warrant to Bury without a View, uhen the Body was
founc Drowned.

PROVINCE OF CANADA

County of } To the minister and churchwardens of the
to wit. f township of , in the county of

Whereas I am credibly informed that on the day of
the body of a man unknown was taken up dead, and floating

iii the river , in the township of in the said county,
arid that no marks of violence do appear on the body of the said
man unknown; and whereas there is no evidence to make ap-
pear to a jury how or by what means the said man unknown
came to his death. These are therefore to certify that in ease
of the county charge you may permit the body of the said man
unknown to be buried : and for so doing this is your warrant.
Given under my hand and seal, this day of

G. H. Coroner.

Warrant to take up a Body interred.

PROVINCE OF CANADA:

County of , To the minister and churchwardens of the
to wit. township of , in the county of

Whereas, complaint bath been made unto me, one of ber
Majesty's coroners for the said county, on the day of
that the body of one G. R. was privately and secretly buried in

vour township, and that the said G.'R.'died not of a natural,
but violent death: and whereas no notice of the violent death
of the said G. R. bath been given to any of her Majesty's coro-
ners for the said county, whereby, on ber Majesty's behalf, an
inquisition might have been taken on viewof the body of the
said G. R. before his interment, as by law required. These
are therefore, by virtue of my office, in her Majesty's name to
charge and command you, that you forthwith cause the body of
the said G. R. to be taken up and safely conveyed to in the
said township, that I with my inquest, may have a view thereof,
and proceed therein according to law. Herein fail not, as you
will answer the contrary at your peril. Given under my hand
and seal, the day of

G. H., Coroner.

Warrant to Apprehend a Person for Murder.

PROVINCE OF CANADA:

County of To the constables of the township of , in
to vit. the county of , and all other ber Ma-

jesty's peace oicers in the said county.
Whereas, by an inquisition taken before me , one of ber

Majesty's coroners for the said county, this day of , at
in the said coijnty, on view of the body of G. R., then

and there lying dead, one C. D., late of , in the said county,

30
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labourer, stands charged with the wilful murder of the said G.
R., these are, therefore, by virtue of my office, in her Majesty's
name, to charge and command you, and every of you, that you or
some one of you, without delay, do apprehend and bring before
me the said coroner, or one of her Majesty's justices of the
peace of the said county, the body of the said C.D., of whom
you shall have notice, that he may be dealt with according to
law. And for your so doing, this is vour warrant. Given
under my hand and seal, this day of

G. H., Coroner.

Commitment for lurder.

PROVINCE 01F CANADA:

County of , To the constables of the township of in

to wit. 5 the county of , and all other her Majesty's

officers of the peace for the said county, and to the keeper of
ber Majesty's gaol, at , in the said county.

Whereas, by an inquisition taken before me, one of her
Majesty's coroners for the said county, the day and year here
under-mentioned, on view of the body of R. L., lying dead in
the said township of , in the county aforesaid, J. K., late
of the township of , in the said county, labourer, stands
charged with the wilful murder of the said R. L. These are,
therefore, by virtue of my office, in ber Majesty's name to
charge and command you, the said constables and others afore-
said, or any of you, forthiwith safely to convey the body of the
said J. K. to her Majesty's gaol at aforesaid, and safely to
deliver him to the keeper of the said gaol ; and tiese are like-
vise by virtue of my said office, in her Majesty's name, to will

and require you, the said keeper, to receive the body of the said
J. K. into vour custody, and hiim safely to keep in the said gaol,
until he shall be thence discharged by due course of law, and
for your so doing this shall be your warrant. Given under my
hand and seal, the day of

G. H., Coroner.

Summons to a litness.

PROVINCE OF CANADA:

County of , To A. P., of the township of , in the
to wit. county of , yeoman.

Whereas I am credibly informed that you can give evidence
on behalf of our sovereign lady the Queen, touching the death
of A. P., now lying dead in the township of , in the said
county. These are, therefore, by virtue of my office, in ber
Majesty's name, to charge and command you personally to be
and appear before me, at the dwelling-house of J. R., known as
the sign of , situate at , in the said township, at
o'clock in the forenoon, on the day of instant, then and
there to give evidence and be examined on ber Majesty's behalf
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before me and my inquest touching the premises.: herein fail
not, as you will answer the contrary at your peril. Given
under my hand and seal this day of

G. H., Coroner.

Warrant for Contempt against a Witness for not appearing
to give evidence.

PROVINCE OF CANADA:

County of , 1 To the constable of the township of
to wit. J in the county of , and to all other her

Majesty's officers of the peace in and for the same countv.
Whereas I have received credible information that A. P. of

the township of , in the said county, can give evidence on
behalf of our sovereign lady the Queen, touching the death of
C. D., now lying dead in the said township; and whereas the
said A. P. having been duly summoned to appear and give
evidence before me and my inquest touching the premises, at
the time and place in the said summons specified, of which
oath hath been duly Made before me, hath refused and neglected
so to do, to the great hindrance and delay of justice. These
are, therefore, by virtue of my office, in her Majesty's name,
to charge and command you, or one of you, without delay to
apprehend and bring before- me, one of her Majesty's coroners
of the said county, now sitting at the township aforesaid, by
virtue of my said office, the body of the said C. D., that he may
be dealt with according to law: and for your so doing this is
vour warrant. Given under my hand and seal the day
of . G. H., Coroner.

Warrant to Commit a Witness refusing to give Evidence.

PROVINCE OF CANADA:•

County of , To th'e constables of the township of in
to wit: the county of , and all other her Majesty's

officers of the peace in and for the county aforesaid, and also to
the keeper of the gaol in the said county.

Whereas I heretofore issued my summons under my hand,
directed to A. P. of, &c.. requiring his personal appearance
before me, then and now one of her Mjesty's coroners for the
said county, at the time and place therein mentioned, to give
evidence and be examined on her Majesty's behalf, touching
and concerning the death of C. D., then and there lying dead, of
the personal service of which said summons oath hath been
duly made before me; and whereas the said A. P. having
neglected and refused to appear pursuant to the contents of the
said summons, I thereupon afterwards issued my warrant,
under my hand and seal, in order that the said A. P., by virtue
thereof, might be apprehendedand brought before me to answer
the premises. And whereas the said A. P., in pursuance there-
of, hath been apprehended and brought before me, now duly.
sitting by virtue of my office, and hath been duly required to
give evidence, and be examined before me and my inquest on
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her said Majesty's behalf, touching the death of the said C. D.,
vet the said A. P. notwithstanding, hath absolutely and wilfully
refused, and still doth wilfully and absolutely refuse to give
evidence and be examined touching the premises, or to give
sufficient reason for his refusal, in wilful and open violation
and delay of justice: these are, therefore, by virtue of my office,
in her Majesty's name, to charge and command you, or any one
of you, the said constables and officers of the peace in and for
the said township and county, forthwith to convey the body of
the said A. P. to the gaol of the said county, at the city of
in the said county, and him safely to deliver to the keeper of
the said gaol: and these are likewise by virtue of my said
office, in her Majesty's name, to will and require you, the said
keeper to receive the body of the said A. P. into your custody,
and him safely to keep until he shall consent to give his evi-
dence, and be examined before me and my inquest on her
Majesty 's behalf, touching the death of the said C. D., or until
he shall be from thence otherwise discharged by due course of
law, and for so doing this is your warrrant. Given under my
hand and seal, the day of

G. H., Coroner.

Commitment of a Witnessfor refusing to sign his Information.

PROVINCE OF CANADA

County of , To the constable of the township of in the
towit. county of , and all other her Majesty's

officers of the peace in and for the said county, and also to the
keeper of the gaol of the said county.

Whereas A. B. of , is a material witness on behalf ofour
sovereign lady the Queen, against J. P., late of the township
of , in the county aforesaid, labourer, now charged before
me, one of her Majesty's coroners for the said county, and my
nquest, with the wilful murder of C. D., there now lying

dead ; and whereas the said A. B. at the time of my inquiry,
on view of the body of said C. D., how and by what means he
the said C. D. came by his death, hath personally appeared
before me and my said inquest, and on her Majesty's behalf
hath given evidence and information on oath touching the pre-
mises, which said information having by me been reduced into
writing, and the contents thereof by me, in the presence of the
said inquest, openly and truly read to him the said A. B., who
doth acknowledge the same to be true, and that the same doth
contain the full substance and effect of the evidence by him
given before me to my said inquest, and the said A. B.
having by me been requested and desired to sign and set his
hand to his said testimony and information, and to acknowledge
the same as by law is required, fet, notwithstanding, the said A.
B. doth wilfully and absolutely refuse so to do, in open defiance
of law, and to the great hindrance of justice. These are, there-
fore, by virtue of my office, in her Majesty's name to charge
and command you, or some one of you, the said constables
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and other her Majesty's officers of the peace in and for the

said county, forthwith to convev the body of the said A. B. to

the gaol of the said county, at in the said county, and
him safely to deliver to the keeper of the said gaol; and these

are likewise by virtue of my said office, in her Majesty's name

to will and require you the said keeper to receive the body of
the said A. B. into your: custody, and him safely to keep in
prison until lie shall duly sign and acknowledge his said infor-

mation, or shall be from thence otherwise discliarged by due
course of law: and for so doing this is vour warrant. Given
under my hand and seal, this day of

G. H., Coroner.

Comnmitment of a Witness for refusing to enter into Recog-
nizance to appear to give Evidence.

PROVINCE OF CANADA

County of To the constable of the township of
to wit. f county of , and al] other lier Majesty's

officers of the peace in and for the same county, and also to the
keeper of the gaol of the said county.

Whereas upon an inquisition this day taken before me, one
of lier Majesty's coroners for the county aforesaid, at in
the said county, on view of the body of C. D. then and there
lying dead, one J. U., late of the township aforesaid, in the
county aforesaid, labourer, was by my inquest then and there
sitting, found guilty of the wilful murder of the said C. D.;
and whereas one U. B. of the township and county aforesaid,
yeoman, was then and there examined and gave information in
writing before me and my inquest touching the premises, and
which said information he. the said U. P., then and there be-
fore me and my inquest duly signed and acknowledged, and by
which said information it appears that the said U. P. is a
naterial witness on ber Majesty's behalf against the said J. U.

now in custody, and charged by my inquest with the said mur-
der, and the said U. P. having wilfully and absolutely refused
to enter into the usual recognizance for his persona[ appear-
ance at the next general gaol delivery to be holden in and for
the county of aforesaid, and then and there to give evi-
dence on ber Majesty's behalf against the said J. U., to the
great hindrance and delay of justice. These are, therefore, by
virtue of my office, in her Majesty's naine to charge and com-
mand you, or one of you, the said constables and other lier
Majesty's officers of the peace in and for the said.county, forth-
with to convey the body of the said U. P. to the gaol of the
said county, at in the said county, and him safely to
deliver to the keeper of the said gaol there ; and these are
likewise by virtue of my said office in her Majesty's name to
viII and require you the said keeper to receive the body of the

said U. P. into your custody, and him safely to keep in prison
until lie shall enter into such recognizance before me, or before
one of lier Majesty's justices of the peace for the said county,
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for the purposes aforesaid, or in default thereof, until he shall
be from thence otherwise discharged by due course of law:
and for so doing this is your warrant. Given under my hand
and seal, this day of

G. H., Coroner.

Recognizance by ffusband for Wife's appearance, and by
3faster, ec., for the appearance of an Apprentice, ec.

PROVINCE OF CANADA
County of J. P. of the township of in the said coun-

tox wit. ty, blacksmith; T. P. of the same place,
victualler; J. R. of the same place, whitesmith, the husband
of S. R.; J. B. of the same place, shopkeeper, the mainpernor
of J. J. his apprentice, an infant; J. S. of the same place,
yoeman, the mainpernor of G. S. his son, an infant, do severally
acknowledge to owe to our sovereign lady the. Queen the sum
of pounds, of lawful money of Canada. to be levied on their
respective goods and chattels, lands and tenements, by way of
recognizance, to her Majesty's use, in case default shall be
made in the condition following. And S., the wife of J. P. of
the same place, labourer, on pain of imprisonment, in case she
shall malke default in such condition.

The condition of this recognizance is such, that if the above
bounden J. P., T. R., S. R. the wife of the said J. R., 3. J.,
G. S., and S. R. the wife of the said J. P., do severally person-
ally appear at the next general gaol delivery to be holden in
and for the county of , and there give evidence on a bill of
indictment to be preferred against W. T. now at large for the
wilful murder of S. his wife, and in case the said bill of in-
dictment shall be returned by the grand jury a true bill, then
that they do severally personally appear at the session of gene-
ral gaol delivery for the said county next after the apprehend-
ing or surrender of the said W. T., and then and there seve-
rally give evidence to the jury that shall pass upon the trial of
the said W. T. touching the premises, and in case the said bill
of indictment shall be returned by the grand jury not found,
that then they do severally personally appear at such session
of general gaol delivery to be then and there holden for the
said county, and then and there give evidence to the jury that
shall pass upon the trial of the said W. T. upon an inquisition
taken before me, one of her Majesty's coroners for the said
county, on view of the body of the said S. T., and not depart
the court without leave, then this recognizance to be void,
otherwise to be and remain in full force. Taken and acknow-
ledged this day of

G. H., Coroner.
tCOSTS.

By 8 V., c. 38., justices of the peace, at the general
quarter sessions in July next, (1845), are required to frame

cooto*.
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a table of fees for all services now rendered in the adminis-
tration of justice, and for other district purposes, by any
sheriff, coroner, clerk of the peace, constable and crier, not
remunerated by any law now in force; and the several clerks
of the peace shall forthwith transmit such table to the clerk
of the Crown at Toronto, to be laid before the judges of the
Court of Queen's Bench; and such judges are authorised, by
rule in term from time to time, to appoint the fees to be
taken by such officers accordingly. § 2. Al per centage,
fees, or allowances, on levying fines and recognizances ; and
all fees on services for the private benefit of, or in the nature
of a civil remedy for, individuals at whose instance the same
are performed, shall be paid by such individuals, and the
judges shall, in the table to be framed by them as aforesaid,
distinguish the fees te be paid by private individuals, and,
except as in this act otherwise provided, all other fees shall
be paid out of the district funds. § 3. When any person or

persons shall be convicted before any court of quarter ses-
sions of any assault and battery or other misdemeanor, such
person or persons shall pay such costs as shall be allowed
and taxed by the court; but when any defendantshall be
acquitted, the costs of the prosecution shall be paid out of
the district funds; and in case of prosecution for felony,
upon conviction or acquittal, or discharge otherwise, the costs
of prosecution shall be paid out of the district funds. § 4.
Any officer exacting greater fees than established by this
act shall for every offence forfeit £10 to any person who shall
sue for the same in any court of competent jurisdiction. § 5.
District treasurer required to pay fees payable out of the
district funds when duly allowed by magistrates in quarter
sessions, in the order prescribed by the 59th § of the 4 & 5
V., c. 10. (a) § 6. All suits under this act, to be brouglit
within six calendar months after offence committed.

By the 16 V., c. 178, (Summary Convictions Act), § 17,
in all cases of summary conviction it shall be lawful for the
justice or justices in his or their discretion, to award and
order in and by such conviction or order that the defendant
shall pay to the prosecutor or complainant, such costs as
shall seem reasonable and not inconsistent 'with the fees
established by law to be taken on proceedings had by
and before justices of the peace under the 14 & 15 V.,
c. 119, or any other act regulating fees and costs, and
in cases of dismissal to award that the prosecutor or com-
plainant pay to the defendant such costs as shall seem
reasonable and according to law as aforesaid, and the costs

(a) The 4 & 5 V., c. 10, is repealed by 12 V., c. 80.
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so allowed shall be specified in the conviction or order of
dismissal, and recoverable in the same manner and under the
same warrants as any penalty or sum of money, adjudged to
be paid in such conviction, and when there is no penalty or
money to be thereby recovered, then such costs shal be
recoverable by distress and, sale of the goods and chattels
of the party, and in default of such distress, imprisonment
with or without hard labour for any time not exceeding one
calendar month, unless souner paid.

See also Post title " Sunrnary Conviction."

Administration of Justice-Expenses of.

By 9 V., c. 58, entitled, " An act for defraying the expen-
ses of his administration of justice in criminal matters in
that part of the province formally Upper Canada," it is by
§ 1, enacted that after the year 1847, the -whole of the'ex-
penses of the administration of criminal justice in Upper
Canada heretofore paid by local taxation shall in time to corme
be paid out of the public funds of the province under thie pro-
visions hereinafter made. § 2. A accounts of or irelative
to the said offences shall be examined, credited, 'ouched;
and approvecd under such regulations as the Governor in
council shall from time to time decide. § 3. That the seve-
ral heads of expense mentioned in the schedule to this aet
shall be deemed expenses of the administration of criminal
justice within the meaning of this act.

For the Schiedule, see " the Act."

NOTE.-It comprises certain fees payable to the clerk of
the peace, sheriff, coroner, constable, crier, and includes
other matters relative to the maintenance of prisoners con-
fined on criminal charges, a portion of the gaoler's salary,
and other items.

With reference to the above act the following order in
council has been made as to the mode of rendering accounts:

" That all accounts for the payment of which, or any part
of which, the province is by act liable, shall be rendered in
duplicate to the treasurer of each county during the sittings
of the court of quarter sesion, or within three days there-
after, and shall include all the demands of the party render-
ing the same (payable as aforesaid by the province), and
refer to the authority of the charge."

" That such account, before rendered to the treasurer,
shall be verified by the oath of the party, that it is just and
correct, to the best of his knowledge and belief. And in
cases where mileage is charged, there shall be an affidavit
stating the places to which, and from which, the mileage is
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reckoned, as well as the number of miles ; and that in no
case shall more than the actual number of miles travelled
be allowed, nor a greater number of miles than the distance
fron the court house to the place of service."

COULTTIES.

By 12 V., c. 78, it is enacted that this act shal come into

operation on the first of January, 1850.

I. Abolition of District Divisions.

§ 2. The districts in Upper Canada for judicial and other
purposes are abolished. 2. Courts, court-hóuses and gaols
to be called county courts, court-houses and gaols'; district
grammar schools, county grammar schools, and district
offices and offices, to be styled "county." § 4. Courts of
assize, &c., sessions of the peace, and district courts, to be
held in and for said counties, and the name county used in
designating such, courts, and also in legal proceedings.

i. Unions of Counties for Judicial Purposes.

5. Counties mentioned in schedule A. shall for ail judi-
cial, municipal and other purposes, (except representation
and registration of titles,) be 'formed into unions, and each
union under the name of the united counties of , and
(naming them) shall for all such purposes, have all courts,
offices and institutions now pertaining to districts, so long as
such counties shall remain united. .§ 6. County property of
aIl such united counties to be common property. § 7. Venue
in any judicial proceeding shal describe the county as one of
the united counties, and jurors shall be summoned from the
body of the united counties as if one county. § 8. All
existing laws applicable to districts (excepting representation
and registration of titles) shall apply to every such union, as
if but one county.

III. Dissolution of Unions of Counties.

§ 9. The county where the court-house and gaol are situate,
shall be deemed the senior county. § 10. So soon as it shall
appear by any census taken, that any junior county contains
a population of not less than 15,000, it shall be lawful for the
Governor, upon the petition of two-thirds or more of the town
reeves, for the time being, Of such junior county, (if deemed
expedient,) to issue a proclamation under the Great Seal, set-
ting fôrth the saie, namiug a place within such junior county
for a county town, and erecting the town reeves thereof into a
provisional municipal county, until the dissolution of such

31
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union of counties, as provided for by this act: no such
petition to be presented or acted upon, unless adopted and
signed by such two-thirds, in the month of February after
their election, nor until a resolution declaratory of the
expediency of such petition shall have been adopted by a
majority of the town reeves present at two several meetings,
called for that purpose by a majority of such town reeves-
the one to be held in February, in the year next but one
preceding that in which such petition shall be adopted;s and
the other in February next preceding the last mentioned
year. Provided also, secondly, that such provisional munici-
pal council shall, during its continuance, consist of the to'wn
reeves in such junior county. § 11. Such provisional council
shall have all the powers with respect to such junior county
as are now by law vested in municipal councils for purchasing
property for court-house and gaol, and for levying funds
therefor,. &c. § 12. Such provisional council may appoint
officers to hold office during pleasure. § 13. .Sucli provisional
council shall be a body corporate, with corporate powers.
§ 14. Moneys may be assessed and levied upon such junior
county by any by-law of such provisional council, in the same
manner as by the union council, and paid over to provisional
treasurer. Collectors to receive 2½ per cent. for collection.
§ 15. So soon as such provisional council shall have erected
a suitable court-house and gaol, the debt of the union shall
be apportioned by agreement; and in default of agree-
ment the amount shall be settled by three arbitrators, or the
majority of them, to be appointed as follows: one by the
municipal council, another by the provisional council, and
the third by such two arbitrators; or in default of the two
making such appointinent within ten days after their own
appointment, then by the Governor in council. This clause
also contains other provisions in respect to such arbitation of
a usual character, as to the finality of the award, and making
the same a rule of court. § 16. Assessments of the current
year of the dissolution to belong to the union couneil. § 17.
After compliance with preceding clauses, a judge and other
officers to be appointed, and at least twelve justices of the
peace. § 18. So soon as appointments made, proclamation
to issue, declaring such junior county disunited. § 19. Pro-
vides for a separate registry of titles. § 20. Property of the
union to belong to each county according to location. § 21
provides for continuation of legal proceedings; § 22, and
transfer of records. § 23. All rules and regulations con-
tained in any act of parliament relating to court-houses and
gaols, shall extend to such junior county so disunited, and

totmtitø.
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the courts of assize, &c. Sessions- of the peace and every
other court of such junior county shall be holden at the court-
bouse of such couuty. § 24 enacts that the several counties
in schedules B. and C. shall for all purposes include the town-
ships lying therein. § 25. For judicial pusposes only, the
townships of Oneida and Seneca shall be attached to the
county of Lincoln; § 26, and the townships of Rainham and
Walpole to the county of Ualdinzand. § 27. That the
counties in schedule C. shall, as wll for the purpose of re-
presentation and registration, as for judicial, municipal, and
aill other purposes, include the townships and places of which,
for the purpose of representation, such counties now by law
consist, subject to the proviso hereinafter mentioned. § 28.
For the purposes of representation, the city of Toronto and the
liberties thereof, the cities of Kingston and Hamilton, and the
towns of Niagara, Cornwall, Brockville, London and Bytown,
shall form no part of the counties within which they are
situated. § 29. Cities of Toronto, Kingston, and, Hamilton,
shall be united to their respective counties for judicial
purposes.

IV. Miscellaneous and Tenporary Provisions.

30. Town reeves of the different townships, &c., in the
counties of Kent and Lambton, are to form a provisional
municipal council for such counties as united counties, with
fuil powers. § 31. Provides for dissolving the union between
the united counties of Kent and Lambton, and the county of
Essex, and after such dissolution, said united counties of
Kent and Lambton shall form a union of counties. § 32.
Judicial proceedings in the several districts to be deemed as
pending in the united counties to which they are transferred.
§ 33. Town reeves of the townships, unions of townships, &c.,
in the counties of Haldimand and Welland, to form a provi-
sional municipal council for each county, and possess full
powers. § 34. Provision for dissolving the union of counties
of Lincoln, ,Haldimand and Welland. § 35. All district
property to be vested in the municipal corporations, as set
forth in schedule B. § 36. All acts inconsistent with this
repealed. § 37. Justices of the peace for districts to have
like pow-ers in united counties. § 34. Act may be amended
this session.

SCHEDULE A.

Counties of Uper Canada united for Judicial and other purposes,

The united counties of-
1. Essex and Kent.
2. Frontentc, Lenox, and Addington.
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3. Lanark and Renfrew.
4. Leeds and Grenville.
.5. Lincoln, Haldimand, and Welland.
6. Northumberland and Durham.
7. Prescott and Russel.
S. Stormont, Dundas, and Glengary.
9. Wentworth and Halton.

SCHEDULE B.

Countis and Unions of Counties in por Canada, to which

Jidicial and otherproceedings of the late Districts are transfer.

red rcspcctively, under this act.

1. Carleton . ............ those of the Dalhousie District.
2. Essex and Kent ......... Western "
3. Frontenac, Lenox and

Addington ............. Midland
4. Hastings .................. Victoria
5. Huron .................... " Huron
6. Lanark and Renfrew... Bathurst
7. Leeds and Grenville .... Johnstown
S. Lincoln, Haldimand

and Welland . .Niagara
9. Middlesex ............... London

10. Norfolk ................... Talbot 6

i1. Northumberland and
Durham................ Newcastle "

12. Oxford..................... Brock
13. Peterborough ........... Coborne
14. Prescott and Russel .... Ottawa
15. Prince Edward.......... Prince Edward "
16. Simcoe ................... Simcoe
17. Stormont, Dundas and

Glengary ............. Eastern
18. Waterloo .............. Wellington
19. Wentworth and Halton Gore
20. York. Home

SCHEDULE C.

Cownties in Upper Canada which henceforth shallfor allpurposes.
include and consist of the townships and places therein mentioned.

1. Haldimand, which shall include and consist of the town-
ships of Canboro', Cayuga, Dunn, Moulton, Oneida, Rainham,
Seneca, Sherbrooke and Walpole.

2. Halton, which shall include and consist of the townships
of Beverley, Dumfries, Esquesing, East Flamborough, West
Flamborough, Nassagaweya, Nelson and Trafalgar.

3. Norfolk, which shall include and consist of the townships
of Charlotteville, Houghton, Middleon, Townsend, Woodhouse,
Windham, Walsingham and Long-Paint, and eyerson's Island
in Lake Erie.
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4. Waterloo, which shal include and consist of the town-
ships of Arthur, Amaranth, Bentinck, Derby, Eramosa, Egre-
mont, Erin, Guelph, Glcnelg, Garrafraxa, Holland, Luther,
Mornington, Minto, Maryborough, Melanethon, Normanby,
Nichol, Peel, Proton, Puslinch, Sydenham. Sullivan, Waterloo,
Wilmot, Woolwich and Wellesley.

5, Wentworth, which shall include and consist of the town-
ships of Ancaster, Brantford, Binbrooke, Barton, Glandford,
Onondaga, Saltfleet and Tuscarora.

By 12 V., c. 79, § 1, the county of Kent is td include the
several townships named in this section, and the county of
Lambton is to include the several townships also named in
this section; and the county of Lambton for the purpose of
representation is to continue united with the county of Kent,
and together return one member-said counties of Kent and
Lambton, and the county of Essex, to form a union of counties,
and bu known as the united counties of Essex, Kent, and Lamb-
ton, until dissolved by proclamation, as provided by law. § 2.
Parts of Dawn, Sombra, and Zone detached, under the name
of the Gore of Camden and attached to Camden; also other
part of Sombra detached, under the name of the North Gore
of Chatham, and attached to Chatham; and part of the town-
ship of Zone detached, and to form the new township of Eu-
pheiia. § 3. Provisions of the 33 and 34 § of the 12 V., c. 78,
to extend to the united counties of Essex, Kent, and Lambton;
and all the provisions of 10 & il V., c. 39, respecting town-
ship councillors of the townships of the said county of Kent
shall be vested in the provisional municipal council of said
county of Kent. § 4 provides for the dissolution of the said
county of Lambton, upon the petition of two-thirds or more
of the town reeves of said county.

By 16 V., c. 181, prisoners in gaol, or on bail, on the dis-
solution of unions of counties niay be tried in either county.
-§ 14.

Alteration and Territorial Division of.

By 14 & 15 V., c. 5, reciting that it was expedient to
make certain alterations in the present territorial divisions
of Upper Canada, for judicial, municipal and other purposes.
It is enacted by § 1. That after the time this act shall come
into force, (lst day of January, 1852), Upper Canada shall
be divided into the counties mentioned in schedule A., which
counties shall include and consist of the several townships
mentioned in the schedule, and the cities, towns and villages
and liberties of the said several cities therein: provided,
that for municipat purposes the cities of Toronto, Hamilton
and Kingston and the liberties thereof shall not form part of
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the counties of York, Wentworth and Frontenac, within the
limits whercof they are situate, but shall be counties by
themselves; and that for the purpose of representation in
the provincial parlianient, neither the said cities nor liberties
thercof, nor the towns of London, Niagara, Brockville, By-
town or Cornwall, respectively, shall form part of the coun-
ties of York, Wentworth, Frontenac, Middlesex, Lincoln,
Leeds, Carleton and Stormont, within the limits whereof
they are situate.

§ 2. That the counties mentioned in schedule B., for all
judicial and municipal purposes, and for all other purposes
except representation, shall bc formed into unions, as in the
schedule, and each of such unions shall, for all such purposes
(except as aforesaid) have in common between them all such
courts, offices and institutions as by the 5 § of 12 V., c. 78,
are to be had in common by counties united under said act:
provided that any county or counties now having between
then a registry office for the registration of titles shall con-
tinue to have the same as before this act, except that each
county entitled to a reprcsentative shall also have a separate
rcgistry office.

§ 3. All the provisions in §§ 9, 10, 11, 12, 13, 14, 15, 16,
17, 18, 19, 20, 21, 22, 23, 35 and 37 of 12 V., c. 78, (res-
pecting the dissolution of unions of counties) shall, in so far
as consistent with the. other provisions of this act, apply to
the unions of counties formed under this act.

§ 4. That at any time after the first day of February
next (1852), it shall be lawful for the Governor in council to
issue a proclamation with reference to any of the counties of
Elgin, Waterloo, Ontario, Brant, Grey, Lambton, or Wel-
land, naming a place within such county for a county town,
and erecting the town reeves into a provisional municipal
council for such county; and each such provisional council
shall, with respect to such county, possess and exercise all
the rights, powers, privileges and duties conferred upon pro-
visional municipal councils, under the said recited act (12
V., c. 78.) The first meeting of such provisional municipal
council to be held at the county town appointed by such pro-
clamation, and at such time as thereby appointed.

§ 5. That so soon as the court house and gaol in one of
the said counties shall have been completed in the county
town, according to the 15 § of the act last cited, and the
other provisions of that section complied with, it shall be
lawful for the Governor in council to issue a proclamation
dissolving the union between such county, and the county or
counties united with ; it and if united with more than one
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county', the remaining counties shall form a union until
separated under the provisions of this act.

§ 6. Provision made for the county property in cases of
townships or other tracts of land or localities being detached
from one county and attached to another.

§ 7. And for the apportionment of the debt between the
elder and younger counties, by which names they are to be in
future designated.

§ 8. Provision also made for the Guelph and Dundas road
debt.

§ 9. Acts 12 V., c. 81, and 13 & 14 V., c. 64, to apply
to counties and townships constituted under this act.

10. Inconsistent enactments repealed.
11. The limits of all the townships on the river St. Law-

rence, lake Ontario, the river Niagara, lake Erie, the river
Detroit, lake St. Clair, the river St. Clair, or lake Huron,
shall extend to the boundary of the province in such lake or
river, and shall include islands. The limits of the townships
on the river Ottawa shall extend to the middle or main channel
including islands, except the islands in front of the seignory
of LaPetitenation and the "Grand Calumet," and "Grand and
Little Allumettes islands," which belong to Lower Canada, the
niddle of the main channelbetweenthe said named islands, and
the southerly bank of the Ottawa river, being the boundary
between Upper and Lower Canada. The limits of the twon-
ships in the county of Glengary, extended to the middle of lake
St. Francis, and to the middle of the main channel of the river
St. Lawrence, including islands. The limits of the townships
on the bay of Quinté, the river Trent and its lakes, lake
Simcoe, the river Severn, the river Rideau and its lakes, and
the river Thames, the Grand river, and other rivers, lakes and
bays not herein-before mentioned, extended to the Èaiddle of
the said lakes and bays, and to the middle of the main chan-
nels of such rivers, including islands, excepting islands or
parts of islands which are townships by themselves, or included
in other townships in the original survey.

12. Provision as to suits pending.
13. That for the purposes of representation in the Pro-

vincial Parliament, the counties mentioned in schedule C.
shall be united under the names assigned, and each union
shall be represented by one member, and every other county
in Upper Canada, except the county of York, by one member,
and the county of York by two members.

§ 14. That the small tracts of land mentioned in schedule
D. shall form new townships by the name assigned, and pro-
vision made as to the property and debts of the " elder " and
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"younger " townships; and where two townships shall be
uniterd under this act, the property and liabilities of each
shall be assumed by the new township, and at the first election
of councillors in any such new township, the warden cf the
county shall appoint the returning officer, the place of election,
and time and place of the first meeting of town council.

§ 15. The portions of townships in schedule E. detached,
and to form part of the townships as per scheclule.

§ 16. Prisoners for debt on the limits of the united counties

of Essex and Lanbton, may pass through Kent on their way
to cither of said counties, and so the sheriff in conveying any
such prisoner to the gaol of the said counties in Essex.

§ 17. Fecs to registrars furnishing statements.

§ 18. This act to commence on the lst day of January,
1852.

SCHEDULE A.

Counties.

1. The County of (lengary shall consist of the townships of

Charlottenburgl, Kenvon, Lochiel, Lancaster and the Indian
reservation adjoining to the said townships of Charlottenburgh
and Kenyon.

2. Tie Counfy of Stormont shall consist of the townships of

Finch, Osnabruck, Roxborough, and Cornwall.

3. The County of Prescot shall consist of the townships of

Alfred, Caledonia, Hawkesbury East, Hawkesbury West,
Longuiel, Plantagenet North, and Plantagenet South.

4. The (unty of Russeli shall consist of the townships of

Clarence, Cumberland, Cambridge and Russell.

5. The County of Carleton shall consist of the townships of
Fitzroy, Gouilburn, Gower North, Gloucester, Huntly, March,
Marlborough, Osgood, Tarbolton and Nepean.

6. The County of Renfrew shall consist of the townships of

Admaston, Blithfield, Bagot, Brornley, Horton, McNab, Pem.
broke, Ross, Stafford, Westmeath, and all that tract of land
lying between the western boundaries of the townships of
Lavant, Blithfield, Admaston, Bromley, Stafford and Pembroke,
and the Ottawa river. and a line drawn parallel to the general
course of the said boundaries of the said townships froin the
western corner of the township of Clarendon to the Ottawa
river.

7. The County of Lanark shall consist of the townships ot

Montague, Elmesley North, Burgess North, Sherbrooke North,
Sherbrooke South, Bathurst, Drummond, Beckwith, Dalhousie,
Lanark, Ramsay, Lavant, Darling and Pakenham.

S. The County f Dundas shall consist of the townships of
Mountain, Matilda, Winchester and Williamnsburg.

CO-tntir Fi.
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9. 'The County of Grenville shall consist of th% townships of
Edwardsburgh, Wolford, Gower South, Oxford, and Augusta.

10. The County of Leeds shall consist of the townships of
North Crosby, South Crosby, Burgess, Bastard, Elmsley,
Kitley, front of Leeds and Lansdown, rear of Leeds and Lans-
own, Escott, Yonge, and Elizabethtown.

11. The County of Frontenac shall consist of the townships
of Wolfe Island, (including Simcoe Island, Garden Island,
Horse Shoe Island, and Mud Island), Clarendon, Barrie, Pal-
merston, Kennebec, Olden, Oso, Hinchinbrooke, Bedford, Port-
land, Loughborough, Storington, Pittsburgh, Howe Island, and
Kingston.

12, The County of Addington shall consist of the townships
of Camden, Ernestown, Kalader, Anglesea, Sheffield, and
Amherst Island.

13. The County of Lennox shall consist of the townships of
Adolphustown, Fredericksburg, Fredericksburgh additional,
and Richmond.

14. The County of Prince Edward shall consist of the town-
ships of Athol, Ameliasburgh, Hillier, Hallowell, Marysburgh,
and Sophiasburgh.

15. Te County of Hastings shall consist of the townships of
Lake, Tudor, Grimsthrope, Marmora, Madoc, Elzevir, Rawdon,
Huntingdon, Hungerford, Sidney, Thurlow and Tyendinaga.

16. The County of Northumberland shall consist of the town-
ships of Murray, Brighton, Cramahe, Haldimand, Harmilton,
Seymour, Percy, Alnwick, and Monaghan South.

17. Tte County of Durham shall consist of the townships of
Hope, Clarke, Darlington, Cavan, Manvers, and Cartwright.

18. Thte County of Peterborough shall consist of the the town-
ships of Belmont, Methuen, Burleigh, Dummer, Harvey, Douro,
Smith, Monaghan North, Asphodel, Ennismore, and Otonabee.

19. Tite County of Victoria shall consist of the townships of
Mariposa, Ops, Emily, Eldon, Fenelon, Bexley, Verulam and
Somerville.

20. Tte County of Simcoe shall consist of the townships of
Orillia, Matchedash, Tay, Medonte, Oro, Vespra, Flos, Tiny,
Sunnidale, Nottawasaga, Gwillimbury West, Essa, Tecumseth,
Adjala, Tossorontio, Mulmur, Mono, and Innisfi[, together with
the tract of land bounded on the east by the line between the late
Home and Newcastle Districts prolonged to French River, on
the west by Lake Huron, on the north by French River, and
on the south by the River Severn and the township.of Rama,
and the islands in Lakes Simcoe and Huron, lying wholly or
for the most part, opposite the said county of Simcoe, or any
part thereof, and contiguous thereto.

21. Te County of York shall consist of the townships of

32
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Etobicoke, Vaughan, Markham, Scarborough, York, King,
Whitchurch, Gwillimbury East, and Gwillimbury North.

22. The County of Peel shall consist of the townships of
Albion, Caledon, Chinguacousy, Toronto, and Toronto Gore.

23.- The Caunty of Ontario shall consist of the townships of
Whitby, Pickering, Uxbridge, Reach, Brock, Georgina, Scott,
Thora, Mara, Scugog, and Rama.

24. The County offfalton shall consist of the townships of
Esquesing, Trafalgar, Nassagaweya and Nelson.

25. The County of Waterloo shall consist of the townships of
North Dumfries, Waterloo, Wilmot, Woolwich, and Wellesley.

26. T&e County of Brant shall consist of the townships of
Brantford, Onondaga, Tuscarora, Oakland, South Dumfries,
and Burford, and the village of Paris.

27. The County of Wellington shall consist of the townships
of Erin, Puslinch, Guelph, Nichol, Garafraxa, Eramosa, Peel,
Maryborough, Minto, Arthur, Luther, Amaranth and Pilking-
ton.

28. The County of Grey shall consist of the townships of
Derby, Sydenham, Saint Vincent, Sullivan, Holland, Euphrasia,
Collingwood, Bentinck, Glenelg, Artemesia, Osprey, ]Nor-
manby, Egremont, Proton, and Melancthon, together with that
portion of the peninsular tract of land known as the Indian
Reserve, and situated between a line drawn northward from the
north east angle of Arran, and the northwest angle of Derby,
until it strikes Colpoy's Bay on the east side of the Indian
Village, and the waters of the Georgian Bay, together with the
islands contiguous thereto.

29. The County of Bruce shall consist of the Townships of
Huron, Kinloss, Culross, Carrick, Kincardine, Greenock,
Brant, Bruce, Saugeen, Elderslie, and Arran, together with all
that portion of the peninsular tract of land known as the
Indian Reserve, and not included in the County of Grey,
together with all the islands in Lake Huron and the Georgian
Bay contiguous thereto.

30. Thc County of Bitron shall consist of the townships of
Hay, Stephen, McGillivary, Biddulph, Usborne. Howick,
McKillop, Grey, Morris, Turnberry, Ashfield, Wawanosh,
Colborne, Hullett, Tuckersmith, Stanley, and Goderich.

31. The County of Perth shall consist of the townships of
Blanchard, Hibbert, Fullerton, Downie, including the Gore of
Downie, Logan, Ellice, Easthope North, and Easthope South,
Elma, Wallace, Mornington.

32. The' Cunty of Lambton shall consist of the townships of
Bosanquet, Plympton, Warwick, Sarnia, Moore, Enniskillen,
Brooke, Sombra, including Walpole Islands, St. Ann's Island,
and the other islands at the mouth of the river St. Clair, Dawn
and Euphemia.

60uttto.
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33. The County of Kent shall consist of the townships of
Orford, Howard, Camden, Chatham, Harwich, Dover East,
Dover West, Raleigh, Tilbury East, Romney and Zone.

34. The County of Essex shaIl consist of the townships of
Mersea, Gosfield, Colchester, Rochester, Maidstone, Malden,
Anderdon, Tilbury West, and Sandwich.

*35. The County of EgSn shall consist of the townships of
Aldborough, Dunwich, Southwold, Yarmouth, Malahide, Bay-
han, and South Dorchester.

36. The County of Mliddlesex shall consist of the townships
of Mosa, Ekfrid, Caradoc, Metcalfe, Adelaide, Williams, Lobo,
Nissouri West, North Dorchester, Delaware, Westminster and
London.

37. The County of Norfolk shall consist of the townships
of Houghton, Middleton, Charlotteville, Windham, Townsend,
Woodhouse, Walsingham, including Long Point.

38. The County of Oxford shall consist of the townships of
Zorra East, Zorra West, Oxford North, Oxford East, Oxford

Vest, Dereham, Norwich, Blenheim, Blandford, Nissouri East,
and the village of Woodstock.

39. The Countty of Ealdimand shall consist of the townships
of Walpole, Oneida, Seneca, North Cayuga, South Cayuga,
Canborough, Rainham, Dunn, Moulton and Sherbrooke.

40. The County of Welland shall consist of the townships
of Pelham, Thorold, Stamford, Crowland, Willoughby, Wain-
fleet, Humberstone, and Bertie.

41. The County of Lincoln shall consist of the townships of
Grimsby, Clinton, Louth, Grantham, Caistor, Gainsborough,
and Niagara.

42. The County of Wentworth shall consist of the townships of
Beverly, Flamborough East, Flamborough West, Ancaster,
Glanford, Binbrook, Saltfleet, and Barton.

SCHEDULE, B.

Counties united for Municipal, Judicial, and other purposee.

1. Essex and Lambton.
2. Huron, Bruce and Perth.
3. Middlesex and Elgin.
4. Lincoln and Welland.
5. Wentworth, Halton, and Brant.
6. Wellington, Waterloo and Grey.
7. York, Ontario and Peel.
S. Northumberland and Durham.
9. Peterborough and Victoria.

10. Frontenac, Lennox and Addington.
11. Leeds and Grenville.
12. Lanark and Renfrew.
13. Prescott and Russell.
14. Stormont, Dundas and Glengary.
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sCREDULE, C.

Counties United for thepurpose of Representation.

Superseded by the 16 V., c. 152. See title " Parliamentary
Representation."

SCHEDULE D.

New Townships.

1. owe Island shall consist of the island of that name.

2. East Nissouri shall include and consist of that part of the
present township of Nissouri, which lies eastward of the line
dividing the seventh concession thereof from the eighth.

3. West Nissouri, which shall include and consist of the resi-
due of the present township of Nissouri.

4. North Dumfries, which shall include and consist of the
six northern concessions of the present township of Dumfries.

5. South Dumfries, which shall include and consist of the
residue of the present township of Dumfries.

6. North Dorchester, which shall include and consist of all
that part of the present township of Dorchester, lying to the
northward of the line between the 6th and 7th concessions
south of the river Thames.

7. South Dorchester, which shall include and consist of the
residue of the present township of Dorchester.

8. Pilkington, which shall include and consist of that part of
the present township of Woolwich, known as the Pilkington
tract.

9. Scugog, which shall include and consist of all those parts
of the present townships of Cartwright and Reach which com-
pose the island known as Scugog Island.

10. Orillia, which shall include and consist of the present
township of North Orillia and the present township of South
Orillia.

11. Bri7ton, which shall include and consist of all the lots
from number I to 10, both inclusive, in the 1, 2, 3, 4, 5, 6, 7,
8, 9, 10 concessions, and in the broken front of the present
township of Cramahe, and of the lots from number 23 to 35,
both inclusive, in the 1, 2, 3, 4, 5, 6, 7, S, 9, 10, Il conces-
sions, and in the concessions A. and B., and the broken front
of the present township of Murray, and the peninsula of Presqu'
Isle.

SCHEDTJLE E.

Tracts detachedfrom Townships and attached to others.

i. The lots on Yonge-street, in the present township of West
Gwillimbury, shall be detached from the said township, and
be annexed to and form part of East Gwillimbury ; and the
residue of that part of the said township of West Gwillimbury
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which lies on the south-east side of'the west branch of the

Holland river shall be detached from the said township of
West Gwillimbury, and be annexetd to and form part of the

township of King.
2. That part of the present township of Cartwright, lying to

the north of Scugog lake, shall be detached from the said tovn-
ship of Cartwright, and be annexed to and form part of the
township of Mariposa.

3. That part of the present township of Nichol, known as
the Town Plot of the village of Elora, shall be detached from
the present township of Nichol, and be annexed to and form
part of the township of Pilkington, and the boundaries of such
Town Plot shall be fixed by proclamation, to be issued by the
Governor-General in council.

4. The peninsula of Presqu' Isle shall be detached from the
present township of Murray, and shall be annexed to and form
part of the township of Brighton.

5. The Gore of Murray, lying between the tenth concession
of the township of Murray and the township of Seymour, shall
be detached from Murray and form part of the township of Sey-
miour.

6. That part of the present township of North Dorchester,
lying north of the river Thames and east of the middle of the
road allowance between lots numbers eighteen and nineteen,
shall be detached from the said township, and shall be annexed
to and form part of the township of Oxford North.

The counties are differently arranged for representation pur-
poses by the 16 V., c. 152.

See title " Parlianentary Representation.

COUNTY ATTORNEY.

By 20 V., c. 59, § 1, the.e shall be a county attorney in
each county, to aid in the. administration of justice.-§ 2.
Such county attorney shall be a barrister of not less than three
years' standing, and a resident in the county. § 3. To be
appointed by the Governor. § 4, not to act directly or dis-

tinctly as counsel or attorney for any prisoner or party
charged with any offence punishable by the criminal law.
§ 5. His duties-1. To receive all papers connected with
criminal charges transmitted to him by magistrates ; to cause
further investigation when necessary; ta compel attendance of
witnesses at the assizes or quarter sessions. 2. To institute
antd conduct prosecutions at the sessions on the part of the
Crown, and in recorder's courts. 3. To watch over private
prosecutions at the sessions, and to assume the conduct of
the case where justice towards the accused seem to demand
his interposition. 4. To deliver to the crown officer all
papers connected with the criminal business of the court of
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assize ; to represent, and if required, aid the crown officer;
and, in the absence of the crown officers to represent the
Crown and conduct the criminal business. § 5. To institute
and conduct summary proceedings before magistrates where
the public revenue, &c., is concerned. § 6. To advise and
instruct macistrates in respect of criminal offences brought
before them for preliminary investigation or adjudication
upon request in writing. § 7. To perform such other duties
as the Governor in council shall require. § 8. To act as
" receiver of fees" in respect of the county court, court of insol-
vent debtors and division courts in his county. § 9. To
perform such other duties as may be assigned to him by any
statute. § 6. Such county attorney to take the oath of
office prescribed. § 7. Entitled to certain fees on trials at the
quarter sessions. § 8. The Governor in council authorised
to make regulations as to the duties of county attorneys.
§ 9. Clerks of the peace to be hercafter appointed to be
barristers of not less than three years' standing ; and shall be
ex officio county attorneys. § 10. In case of the illness or
unavoidable absence of the county attorney, the senior judge
of the county court is to appoint another barrister pro tem.
§ 11. Justices committing or bailing parties on criminal
charges to deliver the informations, depositions, and other
papers connected therewith to the county attorney; also, the
coroner, the inquisition, recognizances, depositions and state-
ments of the accused taken before him; and in every case in
which an information or complaint maybe laid before a justice,
whether proceedings have been taken thereon or not, such
justice shall hand over to the county attorney, all papers
connected therewith, on being required by such county attor-
ney. 13, 14, 15, 16 & 17, relate to financial matters.

COUNTY COURT.

By 8 V., c. 13, entitled " An Act to amend, consolidate
and reduce into one act the laws now in force establishing
or regulating the practice of district courts, &c.," all former
acts are repealed, and it is enacted, " that there be estab-
lished in every district a court of law and record by the name
of the District Court, with one or more judges over the saie,
being barristers of at least five years' standing, to hold plea
of all causes or suits relating to debt, covenant, or contract,
to the amount of £25; and in contract or debt on the com-
mon counts, where the amount is ascertained by the signature
of defendant, to £50, and in matters of tort not exceeding
£20, "and where titles to land shall not be brought in
question."

·€ountp Doutt
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By 9 V., c. 7, the court is to hold four terms in each year,
commencing on the Monday in the week next but three pre-
ceding the week in which the county quarter sessions are
held, ending on Saturday of the same week.

By 9 V., c. 36, the judge is to hold office during pleasure.
By 12 V., c. 63, appeals to lie from the County Court to

Common Pleas, as w'ell as the Queen's Bench.
By 12V., c. 78, § 4, name of the court changed to " County

Court."
By 13 & 14 V., c. 52, the jurisdiction of this court is ex-

tended to and authorised to hold plea of all causes relating
to debt, covenant, or contract, to the amount of £50; and
in debt or contract, where the amount is ascertained by the
signature of the defendant, to £100, and in matters of tort
relating to personal chattels, where the damages shall not
exceed £30, and the title to land not be brought in question.
Superior law courts to have a concurrent jurisdiction, but
the plantiff not to recover more than county court costs.

§ 2. Writs of summons and pleadings in this court may be
served in any county, and the defendant must plead thereto
within the usual time, as if served in the county where suit
instituted.

3. Writ of subpæna and execution, and rules on sheriff 's
orders and proceedings, may be issued into any other county,
and served and executed there.

§ 4. All actions in the county courts shall be brought
cither in the county in which the defendants, or one or more of
them shall then reside, or in the county in which the debt
was contracted or made payable, or the contract was made,
at the option of the plaintiff; and in default thereof the
proceedings before plea, on judgment signed, may be set
aside with costs.

By 16 V., c. 20, the judge whose commission is of the
oldest date is to be judge of the court : others to be junior
judges.

By 18 V., c. 20, in case of the jtdge's unavoidable absence
the judge of any other court may act in his place.

By 16 V., c. 119, an equitable jurisdiction is conferred
upon this court in minor matters and to a limited extent.

COUNTY FUNDS.

By 8 V., 4, c. 72, § 3, moneys arising from duties on
licenses to keep houses of publice ntertainment issued after
this act, shall be appropriated to the uses of the districts, or
other municipal divisions of the province in which they shall
be collected, and shall be paid over to the treasurers thereof
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accordingly. § 4. Upper Canada rebellion losses debentures
to be issued under this act, to be first paid out of the duties
on licenses in Upper Canada.

COURT HOUSE.

The 32 G. III., c. 8, provides that one shall be erected in
every district.

Sec also post title " Gaols."

CRIMINAL LAW.

By imp. statute 14 G. III., c. 83, § 11, it was enacted
that the criminal laws of England should continue to be
administered and observed as law in the province of Quebec
(of which the province of Upper Canada then formed a part)
as well in the description and quality of the offence, as in
the method of prosecution and trial, and the punishments
and forfcitures thereby inflicted, to the exclusion of every
other rule of criminal law, or mode of proceeding, whieh
prevailed in the said province before the year 1764; subject
to such alterations as the provincial legislature might there-
after make therein.

After the division of the said province into the late provinces
of Upper Canada and Lower Canada, by stat. * 40 G. III.,
c. 1, entitled, " An Act for the further introduction of the
criminal law of England into this province," it is enacted,
that the criminal law of England, as it stood on the 17th day
of September, 1792, shall be and the same is thereby de-
clared to be the criminal law of Upper Canada.

Subsequently, many alterations and improvements were
made in the criminal law of Upper Canada, which are refer-
red to in different parts of this work ; and since the re-union
of the said provinces, now constituting the province of
Canada, the following important acts have been passed
relating to the whole of the united province, viz:-

The 4 & 5 V., c. 24, intituled "An Act for improving the
administration of criminal justice in this province."

The 4 & 5 V., c. 25, intituled " An Act for consolidating
and amending the laws in this province relative to larceny
and other offences connected therewith."

The 4 & 5 V., c. 26, intituled " An Act for consolidating
and amending the laws in this province relative to malicious
injuries to property.

The 4 & 5 V., c. 27, intituled "An Act for consolidating
and amending the statutes in this province relative to
offences against the person."

Crittuda Eat0.*
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The provisions contained in these acts wiill be found under
their respective titles: each of the said acts contains a clause
repealing all former acts or provisions of law inconsistent or
contradictory to said acts. The following acts relating to
criminal law and procedure have also been subsequently
passed, viz., 6 V., c. 5; 12 V., c. 21; 14 & 15V., c. 13; 18
V., c. 92; 20 V. c. 61; the details of which are given under
the titles to which they severally relate.

CRIMINAL LUNATIC ASYLUM.

By 20 V., c. 28, § 28, provision is made for the erection
of an asylum at Kingston for the reception of lunatie con-
victs, and the Governor may appoint thereto a medical super-
intendent and other officers with the same powers and duties
as those possessed by similar officers of the provincial lunatic
asylum at Toronto. § 29. Provision for the removal of con-
victs to the criminal lunatic asylum ; and for reconveyance
to the penitentiary upon their recovery. § 31. Said criminal
lunatic asylum may also be used for the safe keeping of in-
sane and dangerous lunaties under the 14 & 15 V., c. 83.

CRUELTY TO ANIMALS-PREVENTION.

By the municipal act, 12 V., c. 81, the municipalities of
incorporated towns, villages and cities respectively, are em-
powered to make by-laws for preventing the excessive beat-
ing or cruel and inhuman treatment of animals on the publie
highway of such localities.

By 20 V., c. 31,. § 1. If any person shall, from and after
the passing of this act, wantonly, cruelly and unnecessarily
beat, bind, illtreat, abuse or torture any horse, mare, geld-
ing, bull, ox, heifer, steer, calf, mule, ass, sheep, lamb, pig
or other cattle, or any poultry, or any dog or domestic ani-
mal or bird, or if any person who shall drive any cattle or
other animal, shall, by negligence or ill-usage in the driving
thereof, be the means whereby any mischief, damage or
injury shall be done by any such cattle or other animal,
every such offender being convicted of any or either of the
spid offences before any one justice of the peace for the city,
town, district or county in which any such offence shall have
been committed, shall, for every such offence, forfeit and
pay (over and above the amount of damage or injury, if any,
done thereby, which damage and injury shall and may be
ascertained and determined by such justice), such a sum of
money not exceeding £2 10s., nor less than 5s., with costs,
as to such justice shall seem meet : or the offender shall, in
default of payment, be committed to the common gaol or

33
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house of correction for the city, town, district or county in
which such offence shall have been committed, there to be
imprisoned for any time not exceeding fourteen days ; pro-
vided that nothing in this act contained shall prevent or
abridge any remedy by action against the employer of any
such offender, when the amount of damage is not sought to
be recovered by virtuc of this act : provided that nothing in
this section contained shall make it unlawful for any person
to bind any sheep, lambs, calves or pigs, for the purpose of
conveying and delivering them to or at any merket at a dis-
tance not exceeding fifteen miles from the owner's house or
premises ; but such animals shall not remain so bound for a
longer space than half-an-hour after their arrival at such
market.

§§ 2 and 3 relate to the treatment of cattle impounded--
for which see post title " Pound Keeper."

§ 4. That when and so often as any of the said offences
shall happen, it shall be lawful for any constable or other
peace officer, or for the owner of any such cattle, &c., or upon
the information of any other person, (who shall declare his
or their name or names and place or places of abode to the
said constable or other peace officer) to seize and forthwith
(without any other authority or warrant) to convey any such
offender before any one justice of the peace of the locality,
to be dealt with according to law, and such justice shall
forthwith proceed to examine upon oath any witness or wit-
nesses.

§ 5. If any person apprehended under this act, shall re-
fuse to discover his name and place of abode to the justice,
he shall immediately be delivered over to a constable or
other peace officer, and shall by him be conveyed to the
common ga& or house of correction for the city, town, &c.,
within which the offence was committed, or in which the
offender was apprehended, there to remain for a space not
exceeding one calendar month, or until lie shall make known
bis name and place of abode to such justice.

§ 6. Offences to be prosecuted within three calendar
months; and the evidence of the complainaut to be sufficient
in the absence of other evidence.

'î. In case of non-payment of the damage or penalty
within such period as the convicting justice shall appoint, it
shall be lawful for such justice (unless where otherwise spe-
cially directed) to commit the offender to the common gaol
or bouse of correction, to be imprisoned with or without hard
labour, for any term not exceeding fourteen day8, when the
amount awarded, or penalty imposed, or both (as the case
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may be), with costs, shall not exceed £5, and for any term
not exceeding two calendar months, when exceeding £5.
The commitment in either case to be determinable on pay-
ment of the amount and costs.

8. It shall be lawful for any one such justice, in all

cases in which no other mode of proceeding is provided for

by this act, or in case where any person shall not be con-

veyed before any justice by the authority of this act, upon

information or complaint made by any person of any offence
against this act, within fourteen days (a) next after the com-
mission of any such offence, to summon the accused to ap-
pear before him, or any other justice, at a time and place to
be named, and on his appearance, or default, such justice
may proceed to examine into the matter, and upon due proof
by voluntary confession, or by oath of one or more credible
witnesses, to award, order, give judgment or convict for the
damage or injury, penalties or forfeiture, as the case may be.

§ 9. The conviction to be in the following form, or to the
effect thereof, or as near thereto as may be:

County (as the case Be it remembered that on the day
nay be) of of in the year of our Lord,

at , in the County (or as the case may be) of , A. B.
is convicted before me J. P., one of her Majesty's justices of
the peace for the said county (or as the case may be) for that the
said A. B. on the day of in the year at
in the said did (here specifij the ofence); and I the said
J. P. do adjudge the said A. B. for his said offence to forfeit
and pay the sum of (here state the penalty actually imîposed, or
th/e penalty, and also the amount of damages for the injury done,
or as the case may be), and also to pay the sum of for costs,
and in default of immediate payment of the said sums, to te
imprisoned in the , (and as the case may be) to be there
kept at hard labour for the space Of unless the said sums
shall be sooner paid; and I direc. that the said sum of (te
penalty) shall be paid as follows ; that is to say, one moiety
thereof to the of the said of to be by
applied according to ; and the other moiety thereof to C.
D. of the prosecutor, (or as the case may be) and that the
said sum of (the sum for the amount of injury done, f any

sum is awarded) shall be. paid to E. F. (or the said C. D. as the
case may be); and I do order that the said sum of for
costs shall be paid to the said C. D.

Given under my hand and seal, the day and year first above-
mentioned,. J. P. (L. S.)

(a) The previous ô § limits the prosecution of offences to three calendar
months; the 8 § would seem to imply that it must be within foureen days
after the offence.
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§ 10. Summons against offenders may be served personally

or left at his usual or last place of residence in whatever
county or place. § 11. Any constable or peace officer refusing
or neglecting to serve or execute any summons or'warrantunder
this act shall forfeit any sum not exceeding £5; and in default
of payment be comrnitted to the county gaol or house of correc-
tion for one calendar month unless sooner paid. § 12. Penal-
ties under this act to be distributed as follows, viz., one moiety
to the treasurer of the locality, to be applied on the streets or
roads, and the other moiety with full costs to the prosecutor or
such other person as to such justice shall seem fit ; and all
damages shall be paid to the person sustaining the same.
§ 13. Any person giving information shall be deemed a com-
petent witness, nothwithstanding lie may be entitled to any
part of the penalty. § 14. All actions brought against
any person for any thing done in pursuance of this act
shall be commenced within one calendar month, and shall
be brought and tried in the county or place where arising;
and notice in writing thereof shall bc given to the defendant
fourteen days before the commencement; and the defendant
may plead the general issue and give this act in evidence; and
if the cause of action shall appear to arise in respect of any mat-
ter or thing donc in pursuance or under the authority of this act,
or if brought after the expiration of one calendar month, or
in any other county or place, or if notice shall not have
been given as aforesaid, or if tender of sufficient amends
shall have been made before action commenced, or a suffi-
cient sum paid into court afterwards, the verdict shall be for
defendant; and if a verdict for the defendant, or the plain-
tiff become nonsuit, or shall discontinue, or if on demurrer
or otherwise judgment shall be given against him, defendant
shall recover full costs as between attorney and client ; and
if verdict given for the plaintiff, he shall not have costs un-
less the judge shall certify his approbation of the action, and
verdict obtained thereupon. § 15. Any person aggrieved
by conviction of any justice under this act, may appeal
against such conviction, giving fourteen days' notice of such
appeal, and of the cause and matter thereof to such justice
to the next quarter sessions, who shall have power to hear
and determine such appeal in the usual manner, and award
costs. § 16. Interpretation clause, defining the meaning of
certain words and expressions. § 17. This act not to affect
any municipal by-law, except so far as the same may be at
variance or inconsistent with this act. § 18. The 2 and 3
§§ shall extend to Upper Canada only. § 19. To be a pub-
lie act.
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CURRENCY.

By 16 V., c. 158, all former acts relating to the currency
are repeaied. § 1. The denominations of money in the cur-
rency of this province shall be pounds, dollars, shillings,
pence, cents, and milis. The pound, shilling, and penny,
shall have the same proportionate value as they now have.
The dollar shall be one-fourth of a pound, the cent 100 part
of a dollar, and the mill - of a cent; and in any statement
as to money, or money value in any agreement, indctment,
or legal proceeding, the same may be described in pounds,
shillings, and pence, or in dollars, cents, and mills, or in
either denomination.

§ 3. The pound currency shall be equivalent to 101 grains,
and 321 thousandths of a grain troy weight of gold of the
standard of fineness now prescribed by law for the gold coins
of the United Kingdom; and the dollar currency shall be
equivalent to 1 part of the weight aforesaid of gold of the
same standard; and any gold coins of the standard aforesaid
struck at the Royal Mint shall by such names as shall be
assigned to them in any proclamation declaring them lawful
money, pass current, and be a legal tender.

§ 4. The pound sterling shall be equal to £1 4s. 4d., or
$4 86 cents and - of a cent currency; and any British
sovereign of lawful weight shall pass current and be a legal
tender for that sum; and the other gold coins of the United
Kingdom of lawful weight shall pass current, and be a legal
tender for suins in currency equal according to the propor-
tions aforesaid, to their sterling value.

.5. Proviso as to the meaning of the word " Sterling "in
contracts, &c., made before this act shall be in force.

6. Public accounts to be, kept in such denominations as
lier Majesty shall direct. (But see 20V., c.18, wltich directs
that all government accounts shall from and after the 31st
December, 1857, be rendered in dollars and cents.)

§ 7. Silver coins struck at the Royal Mint of the fineness
now fixed by law for the silver coins of the United Kingdom,
shall, by such names as shall be assigned to them by procla-
mation, pass current and be a legal tender at the rates
assigned.

§ 8. Silver coins of the United Kingdom, until otherwise
ordered by proclamation, shall pass current for sums in cur-
rency equal to the sums in sterling for which they pass
current in the United Kingdom, but after the proclamation
shall cease to be current.

§ 9. Silver coins not to be a legal tender over £2 10s. in
any one payment.

éttvtt. t
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§ 10. Copper coins of the United Kingdom, while lawfully

current therein, shall pass current, and be a legal tender in this
province to the amount of one slling currency at the fol-
lowing rates: viz., the copper penny for two cents, the
copper half-penny for one cent, and any other subdivision of
the said copper penny, in proportion. Provided, that any
copper coins of like weight, which her Majesty may direct to
be struck for the purpose, shall pass current, and be a legal
tender as aforesaid, and if such coins be struck, her Majesty
may by proclamation declare the copper coins of the Jnited
Kingdom shall not be lawful money of this province.

§ 11. The gold eagle of the U. S. coinel before the 1st
July, 1834, and weighing 11 penny weights 6 grains troy
weight, shall pass current and be a legal tender for 10
dollars and 66' cents. or £2 13s. 4d. currency; and the
half eagle of like date, and proportionate weight, for only
half the said sum. The gold eagle coined after the last
mentioned day, and before the lst of January, 1852, or after
that day, but while the standard of fineness for gold coins
then fixed by the laws of the U. S. shall remain unchanged,
and weighing 10 penny weights, 18 grains troy weight, shall

pass current and be a legal tender in this province for 10
dollars, or £2 10s. currency ; and the multiples or halves of
said eagle of the date and proportionate weight shall pass
current and be a legal tender for proportionate sums.

§12. Other foreign gold coins may be made current by
proclamation. §13. If any person shall colour or gild or
case over with gold or silver, or with any wash or materials
producing the colour of gold or silver, any coin of coarse gold
or of coarse silver, or of base metal resembling any coin, or
shall make or cause to be made, or shall buy, sell, or procure
for himself or for another, or shall knowingly bring and im-
port, or cause to be brought and imported into this province,
any forged, false or counterfeit gold, silver, or copper coin,
like to any of the gold, silver, or copper coin made or de-
clared by this act to be lawfully current, or any coin of coarse
gold, or of coarse silver, or of base metal coloured, gilded or
cased over with gold or silver, or with any wash or materials,
producing the colour of gold or silver, and resembling any
such coin, or shall utter or attempt to utter, or tender in pay-
ment to any person or persons (as being any of the gold,
silver or copper coins hereby made or declared to be current)
any false or counterfeit piece counterfeited to any of the gold,
silver, or copper coins made or declared to be current by this
act, or any of the higher or lower denominations thereof,
knowing the same to be false or counterfeit, such person shall
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be guilty of a rnisdemeanor, and on conviction be liable to
be imprisoned and kept at hard labour in the provincial peni-
tentiary for not less than three nor more than fourteen years,
in the discretion of the court; and for a second offence shall
be deemed guilty of felony, and liable to imprisonment for
life in the said penitentiary, or for any time not less than
fourteen years in the discretion of the court.

§ 14. if any person shall form, make, cut, sink, stamp,
engrave, repair or mend, or assist in so doing, or shall have
in his or her possession, except for some known and lawful
purpose, any false or counterfeit coin, counterfeit to any coin
lawfully current under this act, or any die, press, tool or
instrument, or metal or material of any kind used, constructed,
devised, adapted or designed for counterfeiting any coin law-
fully current under this act, such person shall be guilty of a
misdenmeanor and punishable accordingly, and the proof of
laufui purpose shall lie upon him or lier.

§ 15. It shall be lawful for any justice of the peace on
complaint made before him upon the oath of one credible
person that there is just cause to suspect that any person or

persons is or are, or hath or have been concerned in making
rounterfeiting or imitating any such coin as aforesaid by
warrant under the hand (a) of such justice of the peace to
cause the dwelling house, room or workshop, outhouse or
other tuilding, yard, garden, ground or other place belong-
ing to such suspected person or persons, or when such sus-
pected person or persons shall be suspected to carry on such
making, counterfeiting or imitating, to be searclhed for any
such counterfeit coin; and if any such coin, or any such
die, press, tool or instrument, metal or material as aforesaid
shall be found in the possession or custody of any person
or persons whomsoever, not having the same for some law-
ful purpose, it shall be lawful for any person or persons
discovering the same to seize, and he or they are hereby au-
thorised and required to seize and carry the same forthwith
before a justice of the peace having jurisdiction vithin the
locality in which the same shall be seized, who shall cause
the saine to be secured and produced in evidence against any
person or persons who shall or may be prosecuted for any
such offence as aforesaid in any court of competent jurisdic-
tion, and the same after being so produced in evidence shall
by order of the court be defaced or destroyed, or otherwise
disposed of as the court shal direct.

16. Any person to whom any pretended gold, silver, or

(a) Hand only in the act ; but "hand and seal" probably meant.

cElttemy.



copper coin shall be tendered in payment, which shall bythe
stamp, impression, colour or weight thereof, afford reason to
suspect that the same is false or counterfeit, may eut or break
such coin, and if counterfeit, the person who tendered it shal
bear the loss, otherwise the person who shall have cut or
broken it, shall receive it for a sum proportionate to its
weight ; and if any question shall arise whether such coin
be counterfeit, it shall be determined by any justice of the
peace, who if he entertain any doubt may summon three
skilful persons, the decision of a majority of whom shall be
final.

§ 17. If any false or counterfeit coin shall be produced in
any court of law, the court shall order the same to be eut in
pieces in open court, or in the presence of a justice, and
then delivered to or for the lawful owner, if any, claiming the
same.

18. Any person knowingly uttering orattempting to utter
or offer in paymnent, as being lawfully current, any gold coin
of less value than its lawful iweight, or who shall diminish the
weight of any such coin with intent to utter or offer it in pay-
ment, shall be guilty of a misdemeanor and punishable
accordingly.

§ 19. Evidence to be given in cases under this act.
§ 10. This act to have force and effect from the day to be

appointed by proclamation.
Thte act came into force on the 1st of August. 1854, un-

der proclamation dated th July, 1854.

CUSTOMS.

By 10 & 11 V., c. 31. After various provisions relative to

importation and entry of goods, &c., it is enacted by § 87,
that if any person shall forge or counterfeit any mark or
brand to resemble any mark or brand which shall be pro-
vided for the purposes of this act, or shall forge or counter-
feit the impression of any sueh mark or brand, or shall sell
or expose to sale, or have in his, her or their custody or pos-
session, any goods with a counterfeit mark or brand, know-
ing the same to be counterfeit, or shall use or fix aay such
mark or brand to any other goods required to be stamped
as aforesaid, other than those to which the same was origi-
nally affixed, such goods so falsely marked shall be forfeited,
and every such offender or offenders, his, her or their aiders,
abettors or assistants, shall, for every such offence, forfeit
and pay the suma of £50, which penalty shall be recoverable
in a summary way before any two justices of the peace in
this province, and in default of payment, the offender shall
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be committed to any of her Majesty's gaols in this province,
for a period not exceeding twelve calendar mnonths. And if
any wilfully false oath be made in any case, where, by this
act. an oath is required or authorised, the offender shall be
guilty of wilful and corrupt perjury, and punishable accord-
ingly.

16. If any person shall counterfeit or falsify, or use
when so counterfeited or falsified, any paper or document
required under this act, or for any purpose therein mention-
ed, whether written, printed or otherwisc, or shall by any
false statement procure such document, or shall forge or
counterfeit any certificate relating to any oath, aflirmation
or declaration hereby required or authorised, knowing the
same to be so forged or counterfeited, such person shall be
guilty of a nisdeneanor, and, on conviction, punished
accordingly.

§ 37. If any person or persons shall offer for sale any
goods under pretence that the same are prohibited, or have
been unshipped and run on shore, or brought in by land, or
otherwise without payment of duties, such goods (although
not liable to duties or prohibited), shall b forfeited, and the
offender shall forfeit treble the value of such goods, or the
penalty of £50, at the election of the prosecutor, recovera-
ble in a summary way, upon legal proof thercof, before any
one or more justices, arid in default of payment, the offender
shall be committed to any of her Majesty's gaols for a pe-
riod not exceeding sixty days.

38. Contains provisions for custom-house officers mak-
ing search for smuggled goods, detaining vessels, carriages,
&c., engaged in smuggling, and then provides that all mas-
ters or persons in charge of any sucli vessels, and all drivers
or persons conducting or having charge of such vehicles or
conveyances, refusing to stop when required so to do by such
officer or person in the Queen's name, or any person heing
present at any such seizure or stoppage, and being called
upon in the Queen's name by such officer or person to aid
and assist him in a lawful way, and refùsing so to do, shall
forfeit and pay the sum of £50, recoverable on legal proof
before any two justices of the peace, and in default of pay-
ment, the offender shall be committed to any of her Majes-
ty's gaols for a period not exceeding six months.

§ 39. If any person or persons whatsoever, shall, under
any pretence, either by actual assault, force or violence, or
y threats of such assault, force or violence, in any way

resist, oppose, molest or obstruct any officer of customs or
any person acting in his aid or assistance in the discharge of

34
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his or their duty under this act, or any other act of this
province relating to customs trade or navigation; or shall
wilfully or maliciously shoot at or attempt to destroy or
damage any vessel or boat belonging to lier Majesty, or in
the service of the province, or maim or wound any officer of
the army, navy, marine or customs, or any person acting in
his aid or assistance, while duly employed for the prevention
of smuggling, and in execution of his or their duty; or if
any person or persons shall be found with any goods liable
to seizure or forfeiture under this or any other act relating
to customs trade and navigation, and carrying offensive arms
or weapons, or in any way disguised, or shall stave, break,
or in any way dcestroy any such goods before or after the
actual seizure thereof, or shall seuttle. sink or eut adrift any
vessel, or destroy or injure any vehicle before or after such
seizure, or shall wilfully and maliciously destroy or injure
by fire or otherwise, any custom-house, or any building
whatsoever in which seized or forfeited goods are deposited
or kept; such person or persons being convicted thereof,
shall be judged guilty of felony, and be punishable accord-
ingly.

40. If any five or more persons in company be found
together, and they or any of them shall have any goods lia-
bie to forfeiture under this act, every such person shall be
guilty of misdemeanor, and be punishable accordingly.

§ 45. If any person, whether pretending to be the owner
or not, shall cither secretly or openly, and whether with or
without force or violence, take or carry away any goods,
vessel, carriage, or other thing which shall have been seized
or detained on suspicion, as forfeited under this act, before
the saume shall have been declared by competent authority to
have been seized without due cause, and without the permis-
sion of the officer or person having seized the same, or of
some competent authority, such person shall be deemed to
have stolen such goods, being the property of her Majesty,
and to be guilty of felon.yi, and liable to punishment accord-
ingly.

§ 47. That if any such goods shall be stopped or taken
by such police officer on suspicion that the same have been
feloniously stolen, lie shall convey the sanie to the police
office to which the offender is taken, there to remain until
trial. And the police officer shall give notice in writing to
the collector or principal officer of her Majesty's customs at
the nearest port of his having so detained such goods ; and
immediately after the trial such goods shall be deposited in
the custom house or other place appointed, and proceedings had
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according to law. And in case any police officer making deten-
tion of such goods shall neglect to convey the same to such
warehouse, or to give such notice of having stopped the same
as before described, he shall forfeit £25, recoverable in a sum-
inary way before any tu'o or more justices, and in default of

paLyment be committed to any of her Majesty's gaols for a
period not exceeding thirty days.

The above clauses appear to be all that in any way relate
to justices of the peace, or which bring offenders within their
cognizance. There are numerous other penalties imposed
for contravention of the other clauses, but such penalties are
recoverable in another form, and not before justices of the

peace.
By the amendment act 12 V., c. 1, § 5, ad I-alorem dutiei

are to be ascertained by appraisement. Appraisers to be
appointed by the Governor, and such appraisers before acting
shall take and subscribe an oath of office (in the forn given)
before sonie justice of the peace having jurisdiction where
such oath is taken.

§ 19. If any person shall knowingly and wilfully with
intent to defraud the revenue of this province, snuggle or
clandestinely introduce into the province any goods subject
to duty without paying or accounting for the duty thereon,
or shall nake out or pass or attempt to pass through the
eustom house any false, forged or fraudulent invoice, or shall
in any way attempt to defraud the revenue by evading the
payment of the duty or of any part of the duty on any
goods, every such person, his, her or their aiders or abettors
siall, in addition to any other penalty or forfeiture to which
they may be subject for such offence, be deemed guilty of a
?sdemanor, and on conviction liable to a penalty not ex-
eecding £50, or to imprisonment for a term not exceeding

one year, or hoth, in the discretion of the court.
By the amendment act 16 V., c. 85, § 7, it is enacted, that if

any warehoused goods shall be fraudulently concealed in or
removed from any public or private warehouse in this prov-
ince, such goods shall be forfeited; and any person fraudu-
lently concealing or removing such goods, or aiding or
abetting such removal, shall incur the penalties now imposed
on persons illegally importing or smuggling goods into this
province.

Sec also post title "Provincial Revenue."

CUTTING AND MAIMING.

Stabbing, cutting or wounding any person with intent to
commit murder is made a capital offence, punishable by death
by 4 & 5 V., c. 27, § 9.
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See " Capital Punihment."

And if with intent to disfigure or do some grievous bodily
harm, or prevent the apprehension or detainer of any per-
son is made felony by 4 & 5 V., c. 27, § 11.

Sec "Malicious injury."

DEATII-SENTENCE OF.

By *7 G. IV., c. 3, the pronouncing of sentence is dispensed
in cases where the court shall be of opinion that the offender
is a fit and proper subject to be recommended to the royal
mercy.

By *7 W. IV., c. 6, § 3, it may be commuted by the Gover-
nor in other cases (excepting treason and murder) for trans-
portation for life, or term of years, or banishment, or solitary
confinement with or without hard labour in any penitentiary
or house of correction appointed for such purpose. And by
4 & :5 V., c. 24, § 33, may be recorded only against the
offender when the court shall be of opinion that he is a fit
subject for the royal mercy. § 35. Such recording to have
the same effect as if the court had pronounced judgment.
See also § 48, as to the effect of a free or conditional
pardon.

By 20 V., c. 61, which provides for appeals and new trialsin
crininal cases, it is enacted by § 5, that no sentence of death
in any case of capital fclony shall be passed to take effect
until the expiration of the term next succeeding the sitting
of the court at which such sentence of death shall be passed.

DEER.

Sec " Game."

DESERTERS.

By *3 V., c. 3, the *44 G. III, c. 2, which related to
desertion, is repealed. § 2. If any person, other than en-
listed soldiers in her Majesty's service, or sailors engaged
in the naval service of her Majesty, shall, by words, or
with money, or by any ways, methods, or means what-
soever, directly or indirectly prevail upon, procure, per-
suade or encourage any such soldier or sailor to desert
or leave her Majestys naval or military service as afore-
said, and shall be thereof lawfully convicted before any
court of oyer and terminer and general gaol delivery
in this province, such person so offending shall be deem-
ed guilty of a misdemeanor, and upon conviction, shall
be liable to be punished by imprisonment in the common

Etøf1ttt*.
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«aol of the district in which such conviction shall happen,
or by imprisonment in the provincial penitentiary in this
province, for such period as the court before which such trial
shall take place shall, in their discretion, adjudgce, and shall
b further liable to the payment of such fine as the said
court shall impose upon such offender. § 3. If any person,
other than an enlisted soldier or sailor, shall harbour, conceal,
receive, or assist any deserter from her Majestys naval or
military scrvicc, knowing him to be a deserter, such person
so offending shall be deemed guilty of a misdemeanor, and,
upon conviction, shall be liable to the penalties and punish-
ments above-mentioned:

DISTILLERS.

By 9 V., c. 2, § 1, all former acts are repealed. § 2. No
person shall act as a distiller, unless licensed, under a penalty
Of £10 for each day, and forfeiture of stock and apparatus.
§ 3. District inspector to issue licenses, on payment of £10
duty, to remain in force until 5th January next after date
thereof. § 4. No license to be granted except on a written
requisition signed by the party. § 5. A further duty im-
poscdi of 2<1. a gallon on spirits, strong waters or spirituous
liquours, to be paid to the district inspector; spirits re-distilled
exeipt. § 6. Parties obtaining licensc also to give bond
with two sureties, for rendering accounts and payment of
duties: § 7, such bond to remain in force during the license;
a new bond to be entered into when a new license is granted.
§S. Distillers to have their names and calling inscribed in
legible characters in front of the building, under a.penalty of
5 for oach day of omission. § 9. Distillers to keep a book

in the form to be furnished by district inspector, and to be
open at all seasonable times to his inspection, wherein such dis-
tiller shall enter, daily, the quantity of grain or other vegeta-
le production, or other substance, put by him into the tub,

or otherwise used by him for the purpose of producing beer
or wash, or consumed by him in any way for the purpose of
producing spirits, strong waters, or spirituous liquors, or
otherwise disposed of, and the quantity of spirits, spirituous
liquors, or strong waters, by him distilled, shewing the quan-
tities produced each time, if there shall have been any dis-
tinct sets of operations by reason of which duties shall have
become payable, under a penalty of £50 for neglect or false
entry; and the inspector may at all times demand to be
shown the stock of grain, &c., on hand. §10. Accounts
to be rendered by distillers twice a month to the in-
spector, of spirits, &c., distilled, with the strength thereof
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and the quantity produced each time; and shewing also the
quantity of grain, &c., used; such account to be on oath, and
in the form following:

I do solemnly swear, that the account above written, to
which I have also subscribed my name, contains a true account
of the total quantity of every kind of spirits, or strong water,
or spirituous liquors, distilled, nanufactured, or made, by me,
(or by as the case may be.) within the time mentioned
in the same account, and on which duty is payable, and of the
quantities of each kind respectively, and the strength thereof,
and also of the quantities produced at each separate time
therein mentioned, by a distinct set of operations; and also of
the quantities of ail grain or other vegetable production or sub-
stance consumed by me, (or by the said ,) during the said
time. So help me God.

Such affidavit to be made before a justice and delivered
with the account to the inspector, who may further interro-
gate the party, on oath, as to such account, before a justice.
§ 11. False statements to be perjury. §12. Distillers to
produce books to the inspector at any seasonable time, and
inspector to have free access to the premises at all times,
under a penalty of £20 for each neglect or refusal; no ad-
mittance to be required between sunset and sunrise, except
when distiller is at work, or unless inspector be accompanied
by a peace officer. § 13. Duties to be paid when account
rendered, under a penalty of £20 and forfeiture of license.
§ 14. Duties recoverable although account not rendered,
but with three times the amount, as additional penalty.
§ 15. Distiller not to work his distillery without ten days'
previous notice, in writing, to the inspector ; such notice not
to extend to a longer period than thirty days ; and any dis-
tiller working his distillery without giving such notice shall
be liable, eadh day, to the same penalty and forfeiture as if
doing so without a license. § 16. Payment of penalties not
to release parties from the duties; duties to be recovered
with full costs in any court of competent jurisdiction; and
the stock in trade and apparatus on the premises are made
specially liable therefor; and if forfeited under this act, may
be seized, marked and secured by the inspector until con-
demned, or released by competent authority, and shall not
be used in the meantime. § 17. Distillers required to furnish
the inspector with lights, ladders, and measures for examin-
ing, guaging, &c., any still, vessel, or stock on such premises,
under a penalty of £20. § 18. District inspector and persons
acting under him to have free access to the premises at any
hour of the day or nigit, and make all necessary inquiries
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and searches, subject to the restrictions aforesaid. § 19. In-
spectors, or any other persons acting under them, having
first obtained a search warrant from a justice of the peace,
on affidavit shewing reasonablo grounds for issuing thereof,
may, at any hour between sunrise and sunset, search any
house, building, or place mentioned in such warrant, sus-
pected of having any unlicensed still, auxiliary vessel, mash
tub, or other vessel illegally in use therein. §20. Penalties

under this act may be recovered before any two or more

justices of the peace, where the offence committed, on the

oath of two credible witnesses, and if not paid, levied by
distress and sale ; or such justices may, in their discretion,
commit the offender to the common gaol until penalty and costs
are paid-one moiety of the penalty to belong to her Majesty,
and the other moiety to the prosecutor. § 21, contains a

provision also for recovery of the penalties, in civil courts.
§ 22. Revenue officers to be competent witnesses if not pro-
secutors ; and no person making any seizure under this act
sball be lable fer damages, if the court shall certify there
was probable cause. § 23 imposes a penalty of £5 on persons
refusing to give evidence when summoned, to be recovered
as other penalties. § 24 directs the appropriation of duties.
§§ 25, 26. This act to commence on the 5th January, 1847,
and to continue in force till the lst January, 1848, and from
thence to the end of the next session.

By 12 V., c. 14, § 1, the duty of 2d. per gallon is repealed;
and by § 2, a duty of one penny per gallon, wine measure, is
substituted, for spirits not exceeding the strength of proof
by Sykes' Iydrometer, and so in proportion for an.y greater
strength than the strength of proof, and for any greater or
less quantity than a gallon, and such duty shall be charged
upon the quantity of spirits to be ascertained after the first
process of rectification. § 4 authorises the Governor in council
to make regulations for warehousing. § 5 enacts that the
word spirits shall include all spirits, strong waters, and
spirituous liquors of any kind. § 6. The 9 V., c. 2, as now
amended, is continued until repealed by competent authority.

For forrms of proceeding see title "urmmary Conviction."

DISTRESS.

To justify taking a distress, the party must have a regular
warrant for so doing, and must take care that the things
taken are distrainable, and that the distress is made in due
time and place.-Co. Lit. 47. Al distresses must be made
in the day time, unless in the case of cattle distrained
damage feasant.-1 Inst. 142 ; Bull, N. -P. 61. . Persons
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making a lawful distress may sell the same upon the pre-
mises, in like manner as may be doue off the same.-2
W. - M. Sess. 1, c. 5.

Of Distress by Warrant of Justices of the Peace.

By statute 7 G. IL., c. 20, it is enacted as follows :-In
all cases where any justice of the peace is, or shall be re-
quired or empowered by any act of parliament to issue a
warrant of distress, for the levying of any penalty inflicted,
or any sum of money directed to be paid by such act, it
shall be lawful for the justice granting such warrant, therein
to order and direct the goods and chattels, so to be dis-
trained, to be sold and disposed of within a certain time, to
bc limited in such warrant, so as such time be not less than
four days, nor more than cight days, unless the penalty or
sumn of money for which such distress shall be made, toge-
ther with the reasonable charges for taking and keeping
such distress, be sooner paid: and the officer making such
distress shall and may deduet the reasonable charges of
taking, keeping and selling such distress, out of the money
arising by such sale, and the overplus, if any, (after such
charges, and also the said penalty or sum of money shall be
satisfied and paid,) shall be returned, on demand, to the
owner of the goods so distrained; and the officer executing
such warrant, if required, shall shew the same to the person
whose goods are distrained, and shall suffer a copy thereof
to be taken.

When an act of parliament orders a distress and' sale of
goods, it is in the nature of an execution, and replevin will
not lie.-Bae. Abr. title " Replevin."

If, in seizing for the whole amount, the first distress is
found insufficient, from mistaking the value of the goods
seized, a second distress may be made.-Burr. 589.

By 16 V., c. 178, § 18, it is enacted that when a conviction
adjudges a penalty or compensation to be paid, or where an
order requires the payment of a sum of money, and by the
statute authorising such conviction or order such penalty,
compensation or money, is to be levied upon the goods and
chattels of the defendant by distress and sale, and also in
cases where the statute provides no mode of raising or levy-
ing or enforcing the payment of the same, it shall be lawful
for the justices or any of them making such conviction or
order, or for any other justice of the locality, to issue his
warrant of distress for the purpose of levying the same
under the hand and seal of such justice; and if after the
delivery of such warrant to the constable or constables to
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whom directed, sufficient distress shall not be found witliin
the locality, then upon proof upon oath of the handwriting
of such justice granting the warrant, before any justice of
any other territorial division, such justice shall endorse on
such warrant authority·for the execution of such warrant
within the limits of his jurisdiction, by virtue of which
said warrant and endorsement the penalty and sum afore-
said and costs, or so much as may not have been levied or
paid, shall and may be levied by the person bringing such
warrant, or by the person or persons to whom the same was
originally directed, or by any constable or other peace
officer of such last mentioned territorial division, by dis-
tress and sale of the goods and chattels of the defendant in
such other territorial division: provided that whenever it
shall appear to any justice to whom application shall be
made for any such warrant of distress that the issuing
thereof would be ruinous to the defendant and his family;
or whenever it shall appear, by the confession of the defen-
dant, that he has no goods and chattels whereo,4 to levy
such distress, then, in every such case it shall be lawful for
such justice, if he shall deem fit, instead of issuing such
warrant of distress, to commit 'te defendant to the common
gaol or lock-up house of the locality, to be imprisoned with
or without hard labour, for such time and in such -manner
as by law such defendant might be so committed, in case
such warrant of distress had issued and no goods or chattels
had been found whereon to levy.

§ 19. In all cases where a justice of the peace shall issue
any such distress warrant it shall be lawful for him to suffer
the defendant to go at large, or verbally, or by a written
warrant, order the defendant to be kept in custody until
return shall be made to such warrant, unless such defendant
shall give sufficient security by recognizance or otherwise to
the satisfaction of such justice for his appearance before
him at the time and place appointed for the return of such
warrant, or before such other justice or justices for the same
territorial division as may then be there.

§ 20. If the constable shall return that he could find no
goods or chattels whereon he could levy the sum or sums
mentioned, together with the costs of, or occasioned by, the
levy of the same, it shall be lawful for the justice before
whom the same shall be returned to issue his warrant of
commitment under his hand and seal directed to the same
or any other constable, requiring sucb constable to convey
such defendant or other person to the common gaol or lock-
up house within the territorial division for whih such

35



274

justice shall be acting, and there to deliver him to the
keeper thereof, and requiring such keeper to receive the
defendant into such gaol or lock-up house, and there to
imprison him and keep him to hard labour, in such manner
and form as shall be appointed by the statute, unless the
sum or sums adjudged to be paid and all costs and charges
of distress, and also the costs and charges of the commitment
and conveying to prison (if such justice shall think fit so to
order, the amount being ascertained and mentioned in such
commitment) shal be sooner paid.

§ 24. In all cases where a warrant of distress shall issue
as aforesaid against any person, and he shall pay or tender
to the constable the sum or sums mentioned in such warrant,
together with the expenses of such distress up to the time of
such payment or tender, such constable shall cease to exe-
cute the same.

For the requisite forms see post title " Summary Con-
viction."

DIVISION COURTS.

By 13 & 14 V., c. 53, § 1, all former acts are repealed.
2. The limits to remain as at present until altered, as

hereinafter provided. § 3. Provides that there shall not be
less than t7ree courts in each county, nor more than twelve:
and there shall be one division court held in each city and
county town, and that a court shall be holden under this act
once in every two months in such division, or oftener, in the
discretion of the judge, Who shall affix and appoint the
times and places. 4. Empowers the justices in general
quarter sessions to declare and, appoint the number, limits
and extent of every such division within their respective
counties, subject to the restrictions contained in the act;
and from time to time to alter the number, limits and extent
of such divisions : provided that a less number of justices
shall not have power to rescind or alter any order made by
a greater number at any previous sessions. § 7. Judges of
the county courts to preside over such division courts.
§ 13. Clerks of division courts to issue summonses, furnish
copies of particulars of plaintiff's demand and defendant's
set off; and issue warrants, precepts and writs of execution,
tax costs (subject to' revision by the judges) and register
judgments, and keep an account of court fees and money
paid in and out of court, &c. Any person wrongfully hold-
ing or getting possession of such papers, processes or pro-
ceedings, accounts, moneys, books and matters aforesaid,or
any of them, shal be guilty of a misdemeanor, and may, by

Elbfitoju- tott'to.
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order of the judge of any of the superior courts, be arrested
by the sheriff and committed without bail (except by a judge)
until discharged in due course of law. Bailiffs of division
courts to serve summonses and execute writs, &c., and exer-
cise the power and authority of a constable and peace officer
during the holding of the court, withà full power to prevent
breaches of the peace, riots or disturbances within the court
room or building, public streets, squares or other places
within hearing of the court, and to arrest without warrant
all parties offending herein, and to bring them before the
nearest justice or other judicial officer. § 23. The judge
to have power, jurisdiction and authority to hold plea of all
claims and demands whatsoever for or against any person or
persons, bodies corporate or otherwise, where the amount or
balance claimed shall not exceed £25, and in all torts to
personal chattels tO and including the amount of £10; (a) and
the judge shall hear and, determine the same in asunmmary
way: and every such judge shall have power to make such
orders, judgments and decrees thereupon as shall appear to
him to be just and agreeable to equity and good conscience;
and that upon any contrdct for the payment of a sum certain
in labour or in any kind of goods or commodities, or in any
manner otherwise than in money, 'viz., upon any contract for
the delivery of goods or commodities, or the doing of work
or labour for value received, or for or upon a .past or .exe-
cuted consideration, it shall be lawful for the judge after the
day has past on which, the gcods or commodities ought to
have been delivered, or the labour or other things performed,
to give judgment for the amount in money, as if the contract
had been so originally expressed: provided that no action
shall be brought or tried, in any such division court for any
gambling debt, nor for any spirituous or malt liquors drunk
in a tavern or alehouse, nor for any cause involving the
right or title to real estate, or involving any right to any
custom or toll. Division courts not to be courts of record.
§ 24. Plaintiff to enter a copy of his account or demand in
writing, to be attached to the summons, and served at least
ten days before the court on the defendant, fhis wife or
servant, or any grown person being an inmate of his
dwelling-house or usual place of abode, trading or dealing.
Personal service necessary in all cases where the amount
exceeds 40s. § 25. Suits to be tried in the division .where
the defendant resides or carries on business at the time of
entering suit, or where debt contrac ;ed. (b) § 26. Plaintiff

(a) Also in all personal actiom to £10-by 16 T., c. 177.
(b) Or an adjoining division in certain cases.-1o., c. 177, § 9.



not to divide cause of action into two or more suits, but any
plaintiff having a cause of action above £25 may sue for the
same as a balance : provided that no unsettled account to a
greater amount than £50 shall be sued for in any division
court. Judgment of the court in sach cases to be in full of
all demands. § 27. Plaintiffs under the age of twenty-one
may sue for claims not exceeding £25 for wages. § 28. No
privilege or exemption allowed. § 29. Parties liable onjoint
demands but residing in different divisions, may be sued
separately, and the joint property and separate property of
the party served may be sold under execution. § 30. Judge
of the court to be sole judge in all matters, unless the amount
claimed (in tort or trespass) exceeds £2 10s.-in other cases
£5, and where the parties shall require a jury. § 31. In
suits for debt or demand not exceeding £5, the judge may
receive affidavits of parties or witnesses residing out of the
jurisdiction, if sworn before a judge of a division court or a
commissioner, with power for the judge before judgment to
require witnesses or parties to answer interrogatories to be
filed. § 32. In actions of tort or trespass exceeding £2 10s.,
and in all other cases exceeding £5ý either party may require
a jury, plaintiff giving notice to the clerk thereof at the time
of entering suit, or defendant within five days after service
of summons. § 33. The party requiring a jury to pay down
the fees mentioned in the schedule. § 34. Separate lists of
causes to be made, to be called "the judge's list" and " the
jury list." The jury list to be first disposed of, except
when the judge shall see cause otherwise. § 35. All male
persons, subjects, above twenty-one years of age and not
above sixty, assessed upon the collector's roll and resident
in the division, shall be liable to serve as jurors, and their
names taken from the'collector's roll of the preceding year,
and to be summoned in rotation. The collector to furnish
clerk of the court with correct lists, and not less than fifteen
to be summoned, and three days' notice given, personally or
by leaving the same with a grown up person at the juror's
residence. Parties entitled to their challenge as in other
courts. Any juryman neglecting to attend liable to a fine
not exceeding 20s. Serving as juror in division court not
to exempt parties from serving on other juries. § 36.
Each juror entitled to 6d. for every eause in which he is
sworn. § 37. Jury to be-composed of five jurors, and their
verdict to be unanimous. § 38. The jury may be. discharged
in case of disagreement and a new jury summoned for
next court, unless the parties consent to abide by the de-
cision of the judge on the evidence given. § 39. The jidge
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to pronounce his decision in court as soon as May be after
hearing, with power to postpone giving judgment, naming a
subsequeut day and hour at the clerk's office. § 40. Sum-
monses and writs not to have any blanks. § 41. On the
day named in the summons, plaintiff may appear in person
or by some person on his behalf (not being the clerk or
bailiff), and defendant may answer in like mannner. § 42.
Evidence to be confmed to the demand, or set-off entered.
§ 43. Defendant may plead set-off, Statute of Limitations,
or discharge under any statute ; and if defendant's demand
exceeds the plaintiff's, plaintiff may be nonsuited; or if
defendant's demand, after remitting-any portion, does not
exceed £25, court may give judgment for the balance found
in his favour. No statutory defence admissible unless notice
in writing and copy of set-off delivered to the plaintiff, or
left at his place of abode, if within the division, or if living
without the division to the clerk of the said court, six days
before trial or hearing. Judgment given in favour of the
defendant to be in full discharge. § 44. Judge of the court
empowered to make rules of practice, to be first submitted to
the judges of the Queen's Bench, or Common Pleas for
approval. § 45. In case of defendant not appearing at the
court, the plaintiff may proceed to hearing or trial, on proof
of service of the summons ; and in case of personal service
of the summons, with detailed particulars of plaintiff's claim
(except in tort or trespass), the judge may, in his discretion,
give judgment -without further proof. But the judge may
grant time to plaintiff or defendant for proceeding. § 46.
Defendant may pay money into court, with the costs incurred,
not less than six days before trial; and notice shall be given
thereof to plaintiff by the clerk, and the same shall be paid to
plaintiff, and proceedings stayed, unless he shall within thiree
days after receipt of notice signify to the clerk his inten-
tion to proceed for the remainder; and if plaintiff fail, he
shall pay to the defendant costs to be settled by the court.
§ 47. False swearing to be perjury. § 48. Either party
nay obtain from the clerk a summons for witnesses, with or
without production of books, papers and writings, to be
served by any literate person, personally on the witness, or
at his or her usual place of abode, and tender made of
expenses; and witness neglecting to appear (without sufficient
cause), or to produce books, &c., required, and any person
called upon in court to give evidence, and refusing, shall
forfeit and pay such fine, not exceeding £2, as the judge shall
fix, and be liable to imprisonment for any term not exceeding
ten days; such fine to be applicable kto the party injured.
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Subpoenas may be issued from superior courts for attendance
of witnesses residing in any part of Upper Canada. § 49.
Clerk to enter suits, orders and judgments, executions and
returns, in a book, and the same to be evidence in all cases.
§ 50. The judge may make orders concerning the time or
times and proportions for payment of debt and costs. Issu-
ing of execution not to be postponed for more than fifty days
after service of the summons. § 51. In case of cross judg-
ments, execution to issue for the balance only on the largest
judgment. If judgments be equal, satisfaction on both to be
entered. § 52. Costs not to be allowed in suits brought on
judgments in this court without the order of the judge on
sufficient cause shewn. § 53. In case of default in payment
of money ordered to be paid, execution may be issued by the
clerk against the goods and chattels of the party, at the
request of the party entitled, with interest from the date of
the judgment. § 54. The bailiff or clerk may take confes-
sions. § 55. In case of the party against whom the judg-
ment shall be given removing to another county, the judge
of the division court there May order execution to issue for
the amount, upon production of a certified copy of the judg-
ment. § 56. Every writ of execution to be dated when
issued, and returnable in thirty days. § 57. Judgments
above £10 to bind lands upon return of nulla bonaý; and on
filing a transcript of the judgment in the county court, the
same to stand as a judgment of such county court, with the
like powers and remedies. § 58. Any party obtaining
judgment exceeding £10. may, within fourteen days, obtain
a certificate and register the saie, and bind the lands. 59.
Bailiff neglecting to return writ of execution within three
days after the return thereof, or making a false return, liable

(and his sureties) to be sued for the amount of such execution
and interest from the date of judgment. § 60. No zsale
under execution to take place until after the end of eight
days next following the day of seizure : and the goods to be
advertised at least eight days before sale. § 61. Bailiff not
to purchase goods at such sales. § 62. Suits against clerk or
bailiff may be brought in the next adjoining division court.
§ 63. The judge may order immediate execution to issue, on
plaintiff proving to the satisfaction of the judge that the debt
is in danger. § 64. Attachment may be issued by the clerk
of the court, judge of the county court, or justice of ,the
peace, against the personal estate and effects of any abscon-
ding or concealed debtor, for any sum not exceeding £21,
nor less than 20s., on application by plaintiff, supported, by
affidavit, according to schedule D., or a sufficient portionto
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to secure the debt and costs-bailiff seizing to make an inven-
tory, and within twenty-four hours afterwards to cause the
same to be appraised by two freeholders, who shall be
entitled to 2s. 6d., each to be paid in the first instance by the
plaintif. § 65. In case of several attachments issuing, pro-
ceeds to be distributed ratably among such creditors obtaining
judgment, in proportion to their judgments: provided attach-
ment be sued out, and notice given to clerk of division court out
of which the first attachment issued, or shall be returnable,
within one month from issuing such first attachment. § 66.
Ail property seized under attachment to be handed over to the
clerk of the division court. § 67. Property 'May be restored
on defendant tendering bond, with sureties to be approved
by the judge or clerk, in double the amount claimed. § 68.
If bond not given within one month fron seizure, as soon as
judgment has been obtained, execution may be immediately
issued and property sold: provided, in case defendant has
been personally served 'with summons before seizure, the
trial is to proceed, and execution forthwitli awarded after
judgment, unless otherwise ordered. § 69. In cases of
attachment, and defendant not previously sued, the summons
may be served personally or by leaving copy at his last
place of abode, trade or dealing, with any person dwelling
there, or by leaving the same at the dwelling if no person
be there found: creditors suing out attachments without pro-
bable cause, not entitled to costs. § 70. Cattle and perish-
able goods may be sold- at the request of the plaintiff at
eight days' notice, on giving bond with sureties for return of
the value, in case he shall not obtain judgment. § 71. Re-
sidue, after satisfying judgments and costs, to be returned
to the defendant or his agent, or the party in whose custody
the .goods were found. § 72. Plaintiff's books te be evi-
dence to the extent of £5, except in tort or trespass. § 73.
Judgments may be revived against personal representatives
of deceased parties. § 75. Any person wilfully insulting
the judge or any officer of the division court, or interrupting
the proceedings, may be taken into custody and fined not
exceeding £5, and in default of immediate payment com-
mitted to the common gaol for any period not exceeding one
calendar month, unless fine, costs and expenses sooner paid.
§ 76. Any bailiff or officer of the court guilty of extortion
or misconduct, or not duly paying or accounting for moneys
levied or received, shall be liable to such order for repay-
ment, with damages and costs, as the judge shall think just;
and in default of payment the amount shall be levied by
distress and sale; and in, default of distress, or summarily
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in the first instance, the judge may commit the offender to
the common gaol for any period not exceeding three calen-
dar months. § 77. Any clerk or officer taking higher fees
than allowed by law, shall be incapable of being employed
again under this act, and liable to damages. § 78. No costs
allowed in superior courts unless the judge shall certify that
it was a fit cause to be withdrawn from the division court;
but costs as between attorney and client shall be allowed to
the dcfendant against the judgment. § 79. Want of form
not to vitiate proceedings upon any levy or distress under
this act. § 80. Executors and administrators may sue and
be sued in this court. § 81. Parties to the suit may be ex-
amined upon oath, at the instance of the opposite party or
the judge. §' 82. Fines to be enforced by order of the
judge. § 83. Costs of the division court, not otherwise pro-
vided for, to be apportioned between the parties as the judge
shall think proper ; and in cases where the plaintiff shall not
appear, or shall not prefer his demand, the judge may award
costs to the defendant, and a further sum for his trouble and
attendance. § 84. Judgment of the court to be final, with
power to order new trial upon terms, if applied for within
fourteen days and good grounds shewn. § 85. Suit brought
in this court may be removed into any of the superior courts
by certiorari, if the amount claimed shall amount to £10 and
upwards. § 86. Division court to have a seal, and process
to be stamped therewith. Forging, or knowingly serving
forged process, or copy, or acting under the same, to be
felony. § 87. Summons to be served out of the division,

may be served by the bailiff of suc other division. (a) §
88. And such service may be proved by affidavit sworn be-
fore any judge or clerk of a division court, or a commis-
sioner. Fee for drawing affidavit 6d., and oath 6d., and no
more. § 89. lailiff acting under execution may seize and
take any goods or chattels of defendant (wearing apparel
and bedding of such defendant or his family, and his tools

and implements of trade to the value of £5 excepted) money

or bank notes. cheques, bills of exchange, promissory notes,
bonds, specialities, or securities for money. § 90. Plaintiff
may sue on such notes, &c., in the name of the defendant,
on giving security for costs. § 91. Any plaintiff May sum-
mon the defendant upon any unsatisfied judgment to appear
before any division court where he shall dwell or carry on
business, to be examined upon oath touching his estate and
effects, the circumstances under which the debt was con-

(a) Repealed by 16 V., c. 177, and new provision made, 29.
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tracted, and the means or expectation he then had of paying
the same, and as to his present property and means. § 92.
Defendant not appearing, or refusing to be sworn, or not
answering to the satisfaction of the judge, or if it shall appear
that credit was obtained under false pretences, or by fraud, or
breach of trust, or that the debt was contracted without a reason-
able expectation of being able to pay, or if defendant shall have
made any gift, delivery, or transfer of any property, or re-
moved or concealed the same with intent to defraud his cre-
ditors, or if it shall appear to the satisfaction of the judge
that the defendant had then, or since the judgment obtained
sufficient means of payment, by instalment or instalments as
ordered by the court, in which judgment was obtained, and
he shall have neglected to pay, it shall be lawful for the

jud ge to commit such party to the common gaol of the county
for any period not exceeding forty days. § 93. The judge
may, if he think fit, rescind or alter any order previously
made against any defendant, for payment by instalment or
otherwise, and make a new order. § 94. The judge, at the
hearing of any cause, if the defendant shall appear and judg-
ment be given against him, shall have the same power of
examining the defendant and the plaintiff and other parties,
touching the matters aforesaid, and of committing the defen-
dant to prison, as, he miglit have done under the provisions
before mentioned. § 95. Commitment to be by warrant
under seal of the court, and obeyed by all constables and
peace officers, &c. § 96. Such imprisonment not to extin-
guish the debt, nor prevent imprisonment for other causes.

97. Warrant of execution or commitment may be executed
by the bailiff ou.t of the county, or sent to the clerk of the
division court there, and may be executed by bailiff of such
other court. § 98. The judge may, if he think fit, stay
judgment, order or execution, in case of sickness or other
sufficient cause shewn upon oath. § 99. Defendant may be
discharged out of custody on payment of debt and costs.
§ 100. Any person assaulting any officer in the execution
of his duty, or attempting rescue of goods seized, shall be
liable to a fine not exceeding £5, to be recovered by order
of the court, or before a justice of the peace of the county,
(and to imprisonment not exceeding three caleidar months,)
and such officer may take the offender into custody, with or
without warrant, and -bring him before the court or justice.
§ 101. Any bailiff neglecting to make levy under execution,
shall be liable to pay such damages by order of the court as
the plaintiff shall sustain, not exceeding such levy. § 102.
If any elaim be made to goods taken in execution or by at-

36
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tachment, by a third party, the clerk of the court (or the
bailiff) may summon the plaintif and the claimant before
the next division court, and the judge shall adjudicate
upon such claim. § 103. Penalties, fines and forfeitures
imposed by this act (and not otherwise directed to be
applied) shall be paid over to the county treasurer as part
of the fee fund. § 104. In all cases -where by this act any
penalty or forfeiture is made recoverable before a justice of
the peace, such justice may summon the party, and on
return of such summons hear and determine the complaint,
and on proof of offence convict the offender and adjudge
hirm to pay the penalty or forfeiture incurred, and proceed
to recover the same, though no information in writing shail
have been exhibited before him, and such proceedings shal
be as valid as if information had been exhibitedl in writing.
§ 105. The form of conviction to be in words or to the
effect following:

Be it remembered, that on this day of , in the
year of our Lord , A. B. is convicted before , one
of ber Majesty's justices of the peace for the county of
or before a judge acting under an act passed in the year
of the reign of her Majesty Queen Victoria, intituled "An Act,"
&c., (insert the title of this act,) of having (note the ofence) ; and

I (or WC) the said do adjudge the said to for-
feit and pay for the same the sum of , or to be committed
to the common gaol of the county of for the space of
Given under hand and seal the day and year aforesaid.

§ 106. No order, verdict or judgment to be quashed for
want of form. § 107. Actions brought against any person
acting under this act, to be brought and tried in the county
where the fact 'was committed, and within six calendar
months, and one calendar month's previous notice in writing
to be given.of such action. Defendant may tender amends,
and plead the general issue. § 108. The plaintiff bringing
such action in any superior court, and not recovering more
than £2 10s. damages, not entitled to costs, unless the judge
shall certify. § 109. Power given to the executive to regu-
late the holding of courts where business may not require
the court to be held every two months. § 110. Clerks of
division courts tg make half-yearly returns upon oath of all
fees and enoluments. § 111. Interpretation clause. § 112 *
relates to proceedings under former acts. § 113. This act
to come in force on the first day of January, 1851, and not
before.

By 16 V., c. 177, § 1, the jurisdiction of the court is
extended in all personal actions to £10. § 2. Judge may
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increase the fee for hearing any defended cause, to a sum
not exceeding 10s. § 4. May with consent of parties refer
any case to arbitration. The award to be entered as a judg-
ment. The judge on application may set aside award and
order another reference. § 5. Witnesses compellable to
attend before arbitrators, who may administer oaths, and
false swearing to be perjury. § 6. Part of the statute of 8th
of Anne, not to apply to execution under division court, but
the landlord of any tenement may deliver his claimin writ-
ing to the bailiff for rent in arrear not exceeding four weeks,
wheu let by the week, and not exceeding the rent in two
terms of payment when let for any other term less than a
year, and not exceeding in any case one year's rent. The
bailiff may distrain for such arrears and cost, and the
amount of execution, but shall not proceed to sell until after
the end of eight days. Bailiff shall be entitled to have as
costs of distress instead of fees allowed by the division court
act 13 & 14 V., c. 53, the fees allowed by 1 V., c. 16; and
if goods replevied, so much of the goods taken shall be sold
as will satisfy the execution and the costs of sale, and the
surplus of sale and goods distrained shall be retu'rned. But
no execution creditor shall be paid out of the proceeds of
such execution and distress or execution only, where the
tenant replevies, until the landlord conforming to this act shall
be paid, his arrears of rent as above. § 7. Section 102 of
13, 14 V., c. 53, amended, and in case of any claim for rent
or otherwise, on goods seized, the parties may be summoned,
and any action (if brought) stayed, and the judge of the court
shall adjudicate between the parties, and such order be final
and conclusive. § 8. Suits may be entered and tried in the
court where the cause of action arose, or where the defendant
resides or carries on his business, or by leave of the judge
(according to the next section) in the court adjacent to
where the defendant resides. § 9. Any division court suit
may by leave of the judge be entered and tried in any court in
which the judge shall specially order. § 10. The Governor
authorised to appoint five of the county court judges to frame
division court rules, which being approved by a chief justice,
and threejudges of the superior courts at Toronto, shallbe valid.
§ 11. Judge may order any fact in a suit to be tried by a jury
of five persons instanter, and may give judgment on the ver-
dict, or grant a new trial. § 12. Clerks and bailiffs of division
courts to give security. §13. Clerks to make out yearly listsof
moneys paid into court and unclaimed during a certain time.
List to be posted up, and sums remaining unclaimed six years
to be carried to the account of the general fee fund. § 14.
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No action to be brought against anybailiff until demand made
of the perusal and copy of warrant, and the same refused;
and in case of demand and compliance, if any action brought
without making the clerk of the court defendant, or producing
or proving such warrant at the trial, the jury shall give a
verdict for the defendant ; and if brouglit against the clerk
and bailiff jointly, then on proof of such warrant the jury
shall find for the bailiff; and if verdict against the clerk the
plaintiff shall recover his costs against him, and in any sud
action the defendant may plead the general issue, and give
special matter in evidence. § 15. Interpretation of the
words "I Landlord," " Agent." § 16. In case of separa-
tion of united counties, the division courts of the junior
county shall remain until otherwise ordered. § 17. Provision
made for proceedings in case of any alteration made in
divisions. § 18. For the transfer of papers and documents
on separation of unions of counties, or by judge's order. §
19. Provision made where upon separation a division court
shall be partly in a senior, and partly in a junior county.
§ 20. Justices at the first quarter sessions after the separa-
tion of any union of counties to appoint (not less than three
nor more than twelve) limits and extents of the divisions
within such county or counties. § 21. Any collector neglect-
ing for six days after demand to furnislh the clerk of the
division with a correct list of persons liable to serve as jurors,
to incur a penalty not exceeding £5.-No person shall be
compelled to serve as juror in any division court, who is by
law exempt as a petty juror in any of the superior courts.
§ 22. The judge authorised to examine plaintiff or defendant
in suits not exceeding 40s., and give judgment thereon.
§ 23, and may also in other suits examine plaintif or defen-
dant upon oath, at his discretion. § 24. Judgments, &c., ofý
former courts of requests may be dealt with as judgments of
division courts. § 25. Additional allowance of £50 per
annum to county judges for travelling expenses. § 26. Judge
may adjourn the hearing of any cause in order to allow the
production of further evidence. § 27. Proceedings by de-
fendant on plea of tender. § 28. Plaintiffs' and defendants'
books admissible in evidence : power given to grant new trials.
§ 29 repeals 87th § of 13, 14 V., c. 53, and provides for the
service of summons by the bailiff of any other division court.
§ 30. The summons under the 91st § of 13, 14 V, c. 53,
may be issued- from the court where judgment obtained,- or
where the defendant resides or, carries on business. § 31-
Affidavits of service of process to. be prepared by the clerk.
§ 32. Short titles of the acts. §33. Affidavits maybe.sworn
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before any county court judge, or any clerk of division
court, or commissioner. § 34. Commencement of the act,
1st July, 1853.

By 18 V., c. 125, § 1, suits may hereafter be entered and
tried in the division where the cause of action arose, or where
any of the defendants (if more than one) shal reside or carry
on business, except that no writ of fi. fa. or attachment shall
be executed out of the division where issued, provided that
when the defendant resides in a county adjoining, and none
of them resides in the county where action brought, the sum-
mons shall be servedffteen days; and when none of the de-
fendants reside in the county where action brought, nor an
adjoining county, then the summons must be served twenty
days before the court; and in casé of defence under the 43rd
§ of the act of 1850, notice thereof must be given tO the clerk
of the court five days before the holding. § 2. Bailiffs of any
division court authorised to serve and execute summonses,
writs, and orders of other division courts. § 3. Proceedings
for enforcing the judgment of one court in another county.
Clerk of division court bound to forward sumonses to other
divisions for service when required, and in like manner to
receive and return. § 4. Provision as to costs of suit. § 5.
Fees of clerks and bailiffs increased; clerks as per schedule,
and bailiffs' mileage to befive pence per mile.

§ 6. Act to commence on îst July, 1855.



TABLE OF FEES, 13, 14 VIC., CAP. 53.

FEE FUND.
Entering account and issuing summons..............................
Hlearing an undefended cause ..........................
learing a defended cause ...................................................
Every order or judgment (not to be charged when the defen-

dant has given a confession of judgment)........................
On every confession of judgment................................. .......

CLERK'S FEES.
Entering every account and issuing summons .....................
Copy of summons, particulars of demand or set-off when not

furnished by plaintil or defendant, cach........................
Every summons to witness, in which any number of names

mcay be included ........................................................
Acdjournment of any cause ................................... ............
Entering set-off or other defence requiring notice to the

plaintif ....................................................................
Entering every judgment .............................
Every search into a proceeding over a year old .....................
Taking confession of judgment ..........................................
Every warrant, attachment, or execut on ...........................
To the clerk for taling charge of and keeping the property

seized, such sum as the judge may order in each parti-
cular case.

For every copy or certificate of judgment to another county...
Deposit to be paid by party requiring jury.............
Entering and giving notice of jury being required ...............
Making out summons for the fifteen jurors, to be apportioned

between and paid in the first instance by parties applying
for juries................................................- ....................

THE BAILIFFS FEES.
Service of summons, or other proceeding, except subpoena on

each person ..........................................-- ....................
Service of subpena on each witness ....................................
For taking coofession ofjudnment.......................................
Drawing and attending to swear to every affidavit of service

of summons, wlen served out of the division ..................
Enforcing every warrant, execution, or attachment, against

the goods or body.........................................................
For every mile necessarily travelled from the clerk's office, to

serve summons or subpoena, and in going tO seize on
execution where money made or case settled after the
levy. 4d.

For every jury trial..........................................................---
For carrying delinquent to prison, including all expenses and

assistance, per mile, 18.
Every schedule of property seized, return, including affidavit

of appraisal ...............................................................
Every bond, including affidavit of justification .....................
Every notice of sale, not exceeding three, under execution, on

attachment, 6d. each.
That there be allowed to the bailiff, upon the sale of property

under any execution the sum of 2J per cent. upon the
amount realized, and not to apply to any overplus on the
said execution.

s. d. s. d.
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SCHEDULE A.
AMIENUED TARIFF OF ALLOWANCES TO BE RECEIVED BY CLERKS OF DIVISION

COURTS IN UPPER CANADA.

Not ex Exceed- Exceed-
ceeding £, in £5.

£5. not :£15.

S. D. S. D. £s.s.
Entering every account and issuing summons .......... o t . . 6 .. 2
Copy ofsummons, rarticulars of demand or set-off, each......... ( O 9
rery summons to witness with any number of names ......... O 6 6 6

Entring bailiff 's returns to summons to defendant............... 0 0
toery copy of subpoena when made by the clerk ........ 3 . . . . .
Entering set-off or other defence requiring notice to plaintiff O O t 1 0 0 o
Adjournment Of any cause ............................... . . .............
Entering every judgment or order made at hearing...............o
Taking confession of judgment...................................... . . . . . . 9
Every warrant, attachment or execution .................. . .. 3 . 6 O 
Every copy of judgment to another county................ .. 3 . . .3 . 3
Trascript or certificate of judgment for registration in the

county registry office ................................................... 3
Entering and giving notice of jury being required ..................
N1aking out summons to jury, for eachjuryman ................. 6 6
For every aflidavit taken, and drawing the same .................. 0
Returns to treasurer to be paid out of the feo fund, including

attendance on the judge to audit the same, each, and to
be retained from the fee fund in his bands ..................... 1

Every search on bebalf of a person not a party to a suit, to be
paid by the applicant -................................................ 6 6 6

Every scarch for a party to a suit when the proceedings are
over a year old ............................................................ 0 6

Transmitting papers for service to another county or division.
in addition to the necessary postage on transmission and
return ..............................

Receiving papers from another county or division for service,
entering same in a book, handing the same to the bailiff,
and receiving his return, to be paid when the claim is
pad hen tcdaim laled or defnce entere ...........0 1 0. 0 1 6 0 0

IDOGS.,
By the municipal act, 12 V., c. 81, the several munici-

palities are empowered to make by-laws for imposing a tax
on the owners, possessors or harbourers of dogs, and ýfor
regulating their Tunning at large, and destroying the same if
found running at large.

A mastiff going at large, uanmuzzled, from the ferocity of
his nature being dangerous, seems to be a comm on nuisance,
and the owner may be incicted.-1 Burn, 918.

The stealing of 'dogs is net a felony either at common law,
or by statute.--4 Bi. Com. 236 ; but is punishable by the
following statute:

doBy 4 & 5 V., c. 25, § 30, if any person shall steal any
og, or shahl steal any beast or bird ordinarily kept in a

state cf confinement, ne en h ujec c larceny at
common lar, every, sucli offender being convicteci thereof
before a justice cf the peace, shahl, for e-very such offence,
forfeit a2' nd pay over and above the value cf the do g, b eas t
or bird, such sum cf money not' exceeding £5, as te, the Jus-
tice shall seem, meet.
For formn cf proceclure, see titie IlSummary Conviction."
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DOMESTIC ANIMALS.-BIRDS, &c.

See title ".Dogs."

DOWER.
The wife is entitled by law to be endowed of one-tbird part

of all such lands and tenements of which her husband was
seised in fce-simple or fee-tail, at any time during the cover-
ture or marriage: to hold the same during the termn of her
natural life.-Co. Litt.-31. But that she might be entitled
thereto, she must be the wife of the party at the time of his
decease; for if she be divorced a vinculo matrimonii-that is,
from the band of matrimony-she shall not be endowed. By
statute 13 Edw. I., c. 34, if a woman elope from ler husband
and live with an adulterer, she shall lose her dower, unless
her husband be voluntarily reconciled tO her. And the
widows of traitors, or persons attainted of treason, are barred
of dower; but not the widows of felons.-2 Blacc, 131. An
alien (a) cannot be endowed, unless she be queen consort; for
an alien is incapable of holding lands.-Co. Litt. 31. The
wife's dower may also be excluded by the husband taking a con-
veyance to himself and a trustee.-Co Litt. 31. And a wife
cannot be entitled to dower out of an estate which at the tiime
of her marriage was subject to a mortgage in fee.-Co. Litt.
208, note 1, 13 edit. But upon the mortgage being paid off;,
and the estate reverting to her husband, the wife will become
dowable.

The mode of Barrinq Dower.

* The stat. 3 Wm. IV., c. 9, prescribes the form and man-
ner in which dower may be barred before any two justices;
but now by the *2 Vie., c. 6, § 3, whenever any married
woman shall join with lier. husband in any deed of convey-
ance whatever (whereia a release of dower is contained), it
shall not be necessary to acknowledge the same before any
court, judge, or justice of the peace, but such execution shall
be deemed a valid and effectual bar of dower of and in the
premises described in such deed or conveyance.

See 13 & 14 V., c. 58, for the recovery of dower by action
at law.

DROWNING.

By 4 & 5 V., c. 27, § 10, whosoever shall attempt to drown,
suffocate or strangle any person with intent to commit the
crime of murder shall, although no bodily injury shall be

(a) But now may claim dower, under the late alien act 12 V., c. 197.-
See page 24.



effected, be guilty of felony, and being convicted thereof,
shall be liable, at the discretion of the court, to be imprisoned
at hard labour in the provincial penitentiary for the term
of his nat#al life, or for any period not less than seven
years, or imprisoned in any other prison or place of confine-
nient for any term not exceeding two years.

DUELLING.

By 10 & il V., c. 6, § 3, the principal as well as the
seconds are rendered liable to be sued for damages by the
executor or administrator of any person whose death shall-be
caused in a duel, and the am'ount shall be apportioned among
the surviving relations, as the jury shall by their verdict
direct.

See also post title "Homicide.

ELECTIONS.

Qualification of embers, lHouse of Assembly.

By the imperial statute 3 & 4V., c. 35, entitled, " An Act
to re-unite the provinces of Upper and Lower Canada, and
for the government of Canada." § 28. No person shall be
capable of being elected amember of the Legislative Assembly
of Canada -who shall not be legally or equitably seised, for
his own use and benefit, of lands or tenements, held in free
and common soccage, or seised or possessed, for his own use
and benefit, of lands or tenements, held in fief or en roture,
withiri the said province of Canada, of the value of £500
sterling, over and above all incumbrances; and every candi-
date, before he shall be capable of being elected, shall, if
required by any other candidate, or by any elector, or by the
returning officer, make the following declaration:

I, A. B., do declare and testify, that I am duly seised at law,
or in equity as of freehold, for my own use and benefit, of lands
or tenements held in free and common soccage (or d uly seised
or possessed, for my own use and benefit, of lands or tenements
held in fief or en roture [as the case may be], in the province of
Canada¢of the value of five hundred pounds of sterling mooney
of Great Britain, over and above all rents, mortgages, charges
and incnimbrances, charged upon orî due and payable out of or
affecting the same; and that I have not collusively or colourably
obtained a title to or become possessed of the said lands and
tenements, or any part thereof, for the purpose of qnalifying or
enabling me to be returned a nember of the Legislative
Assembly of the province of Canada.

§ 29. Making a false declaration shall be deemed a misde-
meanor, and punishable as wilful and corrupt perjury.

3 7
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By 12 V., c. 27, § 1, former acts-*4 G. IV., c. 8; *3 W.
IV., c. 11; *4 W. IV.,,c. 14; 4 & 5 V., c. 52; 6V.,c. 1,
are repealed. § 2. Relates to Lower Canada.

Returning Officers.-§ 3. Which provided for the appoint.
ment of returning officers, is repealed as to Upper Canada
by 14 & 15 V., c. 108, § 1, which enacts by § 2, that the
high sheriffs of the several counties and unions of counties
for judicial purposes. shall be ex officio returning officers for
the counties and unions of counties, for the purposes of re-
presentation, over which their authority shall extend, and in
which they shall reside; also for cities and towns sending
members to parliament, lying within the local limits of such
counties or unions : and for other counties or unions for the
purpose of representation, for which no sheriff shall be ex
offlcio returning officer, the registrar of deeds for such coun-
tics or unions, or for any of the counties included in such
unions, shall be ex officio returning officers.

Special provision is also made by the same act 14 &
15 V., c. 108, with respect to the (three) united counties
of Onttario, York and Peel, and during the union of the
counties of Ontario and York, if there be no separate
registrar for Ontario, the registrar of the county of
York shall be ex officio returning officer for the county of
Ontario. And if more than one person, who may under the
foregoing provisions be ex officio returning officer for any
place, the writ of election may be directed to either. And
where writs of election are returnable, before others issue,
for places for which the same person would be returning offi-
cer, the Governor may specially appoint the returning offi-
cer. And by § 3 of the same act (14 & 15 V., c. 108), if
there shall be no ex officio returning officer, or if any return-
ing officer be absent from the province or incapacitated by
sickness, the Governor may appoint any person qualified, as
in § 5, to bc returning officer. § 4. Writs of election to be
addressed accordingly. § 5. Sheriffs and registrars, if
members of the Legislative Council, to be disqualified as
returning officers ; and in such case, or in case of death, or
absence, or other incapacity, the Governor, as heretofore,
may appoint any qualified person to be returning officer;
such person to be an elector and a resident twelve months
preceding his appointment; any unqualified person acting
shall be subject to a penalty of £50. § 6. The following
persons are disqualified from acting as returning officer,
deputy, election or poll clerk, viz.-1st, members of the
Executive Council; 2nd, members of the Legislative Coun-
cil; 3rd, members of the Legislative Assembly ; 4th, any

Elitttfono.
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minister, priest, ecclesiastic, or teacher under any form of
faith; 5th, judges of superior courts, and judges of circuit
courts and district courts; 6th, members of Legislative As-
sembly in the session next immediately preceding the elec-
tion, or in the then present session, under a penalty of £50.

7. The following persons are exempt from serving unless
they be sheriffs, or registrars, or town clerks, or assessors:
-1st, physicians and surgeons ;2nd, millers; 3rd, post-
masters; 4th, persons 60 years of age and upwards ; 5th,
persons who shall have previously served as returning ofli-
cers. 8. Any person refusing to act as returning officer
shall be liable to a penalty of £50, unless claiming exemp-
tion within two days after the receipt of writ.

Place of Election.-§ 9. The returning officer, on receiv-
ing the writ, shall endorse thereon the date of receipt, and
within eight days next after date of reception shall, by pro-
clamation under his hand, in the form A. of schedule annex-
cd, fix the place, day and hour of election, to be posted up
at least eight days before the nomination day ; and the place
of election shall be in the public place most central and con-
venient for the great body of the electors ; the hour fixed to
be between eleven in the forenoon and two in the afternoon;
the proclamation also to fix the day of polling in each place;
if for a city, or town, such proclamation to be posted at the
city or town hall and some public place in each ward, and
if for a county or riding, at the town hall, where there is
one, and at least one other public place; the nomination
day and day of posting not to be included in the eight days.
Penalty for neglect, £25. § 10. Returning officer to make
and subscribe before a justice of the peace the oath of office
(No. 1) in the schedule, before the day of election, and sucb
justice shall, under a penalty of £10, deliver to him, in the
form B., a certificate of his having taken the oath, to be
annexed to his retnrn to the writ. Any returning officer
neglecting the above shall incur a penalty of £10. § 11
Returning officer, before the day of nomination, shall appoint,
in form C., an election clerk, who shall make and subscribe
before a justice of the peace, or before the returning officer,
the oath (No. 2) in said schedule, and shall obtain a certificate
thereof in form D; and in case of refusal to act or be sworn,
shall incur a penalty of £10. In case of death, illness, or
absence of election clerk, such returning officer may appoint
another, subject to the sanie liabilities ; and in case the
returning officer shall become unable to perform the duties
of his office, by death, sickness, absence, or otherwise, such
election clerk shall act as returning officer, under the like
penalties.

IItittfoit.
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Proceedings at Election.-§ 12. The returning officer
shall proceed to the hustings at the time and place ap-
pointed, (in the open air,) and shall make proclamation in
form E.,-read the writ of election, and his commission,-.
and shall then require the electors present to name candi-
dates ; and if no poll be demanded the election shall be
closed and members proclaimed ; if poll demanded by any
elector or candidate, the returning oficer shall grant such
poll ; and in case of refusal such election shall be ipsofacto
null, and returning officer incur a penalty of £200.

Polls.-§ 13. The poll to be opened and kept separately
in each parish; township, or union of townships, or ward, in
some building near where the last township meeting was
held, and in cities and towns at the most convenient place
in each ward-provided it be not a tavern or place of public
entertainment, and that there be free access to every elector;
and electors shall vote at the polling place within the limits
of the property upon which they vote, and not at any other
poll, under a penalty of £10.; [and by 14 & 15 V., c. 108,
s. 1, in townships divided into wards the poll shall be held
at the tovn hall of the municipal council, and if nO town
hall then at the place where the municipal council shall
have held its first meeting in the year of polling; and
where there is no place at which the poll ought to be held
then the deputy returning officer shall appoint the place,
being the most. central and convenient for the electors.]
§ 14, 15, relate to Lower Canada. § 16. If poll demanded
on thc nomination day, the returning officer shall, imme-
diately after granting such poll, publicly proclaim the day
and place of polling in each parish, &c., and shall allow six
days at least; and not more than ten, between the day of
election and polling. Proceedings to be then adjourned to
another certain day to be called the day of closing the
election, and one of the ten days above mentioned. § 17.
Polls not to be held on certain feast days, and shall be the
same day in each place, and shall be held on that and the
following day, unhess Sunday or one of the holidays above
mentioned, and then on the following day, to commence at
nine o'clock in the forenoon, and finish at five in the after-
noon of each day. § 18. Returning officer to appoint depu-
ties in form F., for taking the polls, who shal take and sub-
scribe the oath (No. 8) before a justice or the returning
officer, who shall deliver him a certificate thereof in forni
G.; and in case of refusal to act or take the oath, he shall
ineur a penalty of £25: provided, that in counties or
ridings the town clerk shall be appointed deputy, and ini
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case of bis absence, sickness or death, then the assesor or
collector of such township : and every deputy shall appoint,
in form H., a poll clerk, who shall take and subscribe before
a justice, or returning officer, or deputy, the oath (No. 4),
who shall deliver to him a certificate thereof, in form J.; and
in case of refusai to act or take the oath, such poll clerk
shall forfeit £10. lu case-of death, illness, or absence of
deputy returning officer, or refusal to act, returning oeffier
to appoint another, under the same liabilities. § 1. Re-
turning officer, by warrant in form K., shall require deputies
to open and hoid the polis, and take and record the votes,
and return to him the poli book, signed au sealed, on or
before the day for closing the election. § 20. Deputy re-
turning officers to record in such pol books, and in the
order they shall be given, the votes of the electors, by
entering the naines, surnames, legal addition and residence
of each elector voting, and by inserting the word "proprie-
tor" or "tenant" in the poll book , according to bis riglit of
voting. § 21. Poil clerks to aid and assist deputy return-
ing officer and obey his orders, and in case of neglect, death,
illness, or absence of deputy returning officer, poll clerk
(under the like penalties) to act as deputy without taking
any new oath; and in such case he shall appoint, in forni
H., another person as poll clerk, and administer to such
person the oath of poli clerk; and in case of neglect, refusal
or incapacity of any poll clerk, the deputy returning officer
may appoint another, in form l.

Poll Book.-§ 22. Every poli clerk, after closing the pol
and before the return of the poll book, shall make and sub-
scribe before a justice, or the depusty returning oflicer, or
returning officer himself, the oath in form M., to be annexed
to the poll book; and the deputy shall, before returniug tihe
poll book, make and subscribe before a justice, or the re-
turning officer, the oath in foirm N., to be annexed to tbe
poll book; and he shall tben return the poll book to the
returning officer, on or before the day of closing the elec-
tion ; and any deputy or poll clerk neglecting any of his
aforesaid duties shall, for each neglect or refusal, inlur
penalties, viz., the deputy £50, and poll clerk £25. § 283
On the day for closing the election the returning officer
shall, at the appointed hour and place, in the presenc cof
the electors, ascertain the state of the general poll, and
then and there openly proclaim as duly elected the person
or persons having a majority of the total number of votes;
but the returning officer shall not proclaim any person duly
elected unless ail the pol books shall have been returued.
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[The words, "having a majority of the total number of
votes" in the last clause, are explained and amended by 14,
15 V., c. 7, which enacts that the true meaning of the act
is that the returning officer shall add together the votes

given for each candidate, and shall proclaim as duly elected
the candidate who shall have received the greatest number
of votes; and if two members are to be elected, then also
the candidate who shall have the next greatest number of
votes]. § 24. If poll books be not returned, the proceedings
to be adjourned from day to day until all the books are
returned. 25. After close of the election, the returning
officer shall forthwith execute, under his hand and seal, and
the hands and seals of at least three electors, an indenture
in the form O., in duplicate or triplicate, as the case may
require ; one copy to be delivered to each person elected,
and one copy to be transmitted by him to the clerk of the
crown in Chancery with the return of the writ. § 26. In case
any poll book shall be stolen, lost, or destroyed, the deputy
returning officer shall report the same personally to the
returning officer, and the poll clerk shall also attend the
returning officer and be examined by him on oath as to such
loss and contents thereof ; examination to be in writing and
annexed to the return, and the number of votes the returning
officer shall by this means find to have been recorded for each
candidate shall be included in his summring up cf the votes, as
if taken from such poll book; any deputy or poll clerk refusing
to attend or be sworn, shall be subject to a penalty of £50
and in case of a refusal to be sworn shall be comxmitted by
the returning officer to the common gaol of the county or dis-
trict, until discharged by order of the House of Assembly.
§ 27. The returning officer shall make, or cause to be made,
exact copies of al the poll books, and within ten days after
close of the election deposit the sanie, duly certified, in the
office of the registrar of deeds, and such registrar shall allow
inspection to any person, on payment of Is., and allow such
person to take a copy of the same at his own expense ; the
originals to be then transmitted with the writ of election to
the clerk of the crown in Chancery, within fifteen days after
closing the election.

Scrutiny.-§ 28. Ne scrutiny to be grarted, except as to
each vote before it is recorded.

Agents.- § 29. In the absence of any authorised agent,
any elector in the interest of a candidate may acf as agent;
and any counsel, agent, attorney, or clerk who shall receive
or expect to receive, during or after the election, from. any
andidate or other person, for acting in such capacity, any
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money, fee, office, place or emrployment, or any promise,
pledge or security therefor, shall be incompetent to vote at
such election-his vote shall be void, and he shall incur
thereby a penalty of £25.

Qualification of Voters.

Proprietors.-§ 30. No person shall be entitled to
vote at any election for a county or riding, unless at
the time possessed for his own use as proprietor, in fee
simple or in freehold, or by virtue of any act or acts of
the legislature, of lands or tenements lying in such
county or riding, of the clear yearly value of 44s. 51d.,
(equal, at the time of passing the imperial act 31 G. III., c.
31, to 40s. sterling,) or upwards, over and above all annual
rents, or any other rents and charges payable out of the sanie,
nor unless in actual uninterrupted possession, or receipt of
rent and profits, at least six calendar months before the date
of the writ of election, unless the sanie shall have come by
descent or inheritance, devise or marriage, or unless the deed
or patent under which he claims shall have been registered
three calendar months before the date of the writ; provided
that no person shall vote by virtue of any conveyance made
to his wife after marriage, unless such conveyance shall have
been registered three calendar months as aforesaid, or suc
person shall have been in possession for six calendar months
before the date of the writ. § 31. And for cities and towns,
the qualification shall be real estate of the yearly value of
£5 1ls. ld., (equal to £5 sterling,) or vpwards, over and
above all other rents and charges, and uninterrupted posses-
sion of such real estate, or receipt of rents and profits six
calendar months before the date of the writ, unless the same
shall have come by descent, &c., or unless the deed of con-
veyance or patent so registered shall have been registered
three calendar months before the date of the writ; -with similar
proviso as above in respect to qualification by virtue of any
conveyance to the wife after marriage. § 32. Persons
qualified to vote, notwithstanding any subsisting covenant,
contract or agreement between landlord and tenant for the
removal of buildings, or allowance of money therefor.

(a) Tenant Voters.-§ 33. Tenants not entitled to vote for
any city or town, unless residing at the time within the limits
of such city, or town, or liberties, and having so resided
during the period of [twelve] calendar months next before the
date of the writ, by actual residence in a dwelling house or

(a) See post "Elective Franchise-Extension of."-18 V., c. 87.
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part of dwelling house lying within the limits of suclh city, or
town, or liberties, [nor unless lie shall have paid bona fide one
ycar's rent for the same, at the rate of £11 2s. 21d. (equal
to £10 sterling) or upwards a year ; such year's rent to be
up to the last yearly, half yearly, quarterly, or other day of
payment next before the date of the writ ; but if the annual
rent shall exceed £11 2s. 21d., then payment of that sum
shall be deemed sufficient.] Persons only holding a shop,
counting-house, office, or other place of business, and who
shall not have an actual residence, shall not be entitled to
vote: change of residence in any sucli city not to disqualify,
provided the tenant be in other respects qualified, and in
such case lie shall vote in the ward where residing. § ,4.
Tenants otherwise qualified may vote whether the dwelling
house be erected by himself or others, and whether or no
there be any subsisting covenant or contract between the
landlord and tenant for removal of the building, or allow-
ance of money in lieu thereof at the end of the term.

Government and Corporate Officers.-§ 35. Persons occu-
pying houses in such capacity shall not be entitled by reason
thereof to vote, unless such party shall have contracted to
pay, and have bona fide paid one year's rent for the same.

Lands in Several Coounties.--§ 36. The proprietor may vote
for the part lying within the county where the election is had,
if in other respects qualified; and if within the limits of two
polling places he may vote at either at his discretion.

Lands partly in Cities and Towns.-§ 37. Party not en-
titlcd to vote unless the dwelling-house shall be wholly 'iithin
the limits.

§ 38 relates to Lower Canada.
(a) Joint Tenants.-§ 39. Each may vote upon his undivided

share, provided such part or share be of the yearly value of
at least [£2 4s. 51d. as required by § 30, if such lands be
situated in any county or riding, or of the yearly value of
£5 11s. 11d., as required by § 31, if situate in any city or
town, over all rents and charges.]

incorporated Conpaies.-Shareholders in, not entitled
to vote.

Disputcd Votes.-§ 40. The words " objected to" to be
written after the name in the poll book, and the name of
the objecting candidate. The situation of the property
voted upon may be demanded by the deputy returning
officer, or a candidate or his agent, and such voter shall
give the particulars thereof before voting, verbally; and

(a) See post "Elective Franchise-Exension of."-18 V., c. 87.
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the deputy shall, if required by any candidate or agent,
note the same in 'the poil book.

(b) ETlectors' Oatht.-§ 41. Voters may be required by one of
the candidates or his agent, and not otherwise, before voting,
to take one of the oaths or affirmations as inder, viz.: if the
election be for a county or riding, oath No. 10, 11, 12 or 13;
if for a city or town, No. 14, 15, 17 or 18 if voting as a pro-
prietor; and No. 16 if voting as a tenant: and any such
voter may be required to take the oath No. 19. Oath to be
taken before the deputy returning officer, who on neglect or
refusai, or administerirg any such oath without being re-
quired, shall incur a penalty of £10; and any elector voting
without taking such oath (when required) shall incur a
penalty of £10. If the voter shall refuse the oath, bis
refusai shall be noted in the poli book, and bis vote shall
not be taken ; and if taken shall be void, and the officer shall
incur a penalty of £10.

British Subjects.-§ 42. Such only by birth .or naturali-
zation and of the full age of 21 entitled to vote; and in case
of dispute the party shall be allowed to prove himself a
British subject, by producing a lawful certificate of naturali-
zation, or, at his option, taking the oath No. 19 before the
deputy returning officer.

Oath of Allegiance.-§ 43. Deputy returning officers au-
thorised to administer the oath.

Unqualified Voter$.-§ 44. Any person voting, and know-
ing himself to be unqualified, shall incur a penalty of £10,
and his vote sball be void; and any person voting more than
once at the same election, shall incur a like penalty of £10,
and such subsequent vote shall be void.

Fraudulent Conveyance.-§ 45. Conveyance being made
of any lands for the purpose of giving a vote, such vote shall
be void, and the voter liable to £25 penalty; and such con-
veyance shall nevertheless be valid, and transfer the pro-
perty out of the party executing the same, and vest the
same in the other party; and every agreement to annul or
revoke or re-convey, shall be null and void.

Females.-§ 46. Not permitted to vote at county or city
elections.

Interpreters.-§ 47. For appointment of.
Qualification of Candidate.-§ 48. Every candidate before

making the declaration required by § 28 of the Union Act,
shall, when personally required to make the said declaration,
before he shall be elected, give and insert at the foot of the

(&) See also same statute for additional oath, if required.

38
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declaration, a correct description of the lands or tenements
on which he claims to be qualified, and of their local situa-
tion, by adding after the w ord " Canada," the following
words, " and I further declare that the lands or tenements
aforesaid consist of, &c.," and every person giving a false
description shall be guilty of misdemeanor, and incur the
pains and penalties of perjury. § 49. Any candidate, as
well before or after the date of the writ of election, may
voluntarily make such declaration, as in preceding section.
But no such declaration need be made, unless required on
or before the day of nomination, and before poll granted;
and when any such declaration shall be required, the can-
didate may make the same at any time during the election:
provided it be made before the proclamation at the close of
the election ; and such declaration, voluntary or otherwise,
may be made before the returning officer, or a justice of the
peace, or the mayor, or one of the aldermen of the city or
town, who shall take and attest the same, thus: "taken and
acknowledged before me," or words to the like effect, and
by dating and signing such attestation and such declaration,
delivered to the returning officer at any time before the close
of the election, shall be a compliance with the law, and such
returning officer shall, under a penalty of £50, give forth-
with to the candidate an acknowledgment under his hand of
the delivery of such declaration.

Conservators of the Peace.-§ 50. Returning officers and
their deputies, after subscribing the oath of office, until the day
next after the final closing of the election, shall be conserva-
tors of the peace, and invested with the powers of justices
of the peace, for the maintenance of the peace, arrest, deten-
tion or admission to bail, trial and conviction of any person
or persons who shall break the law or trouble the peace; and
for the maintenance of peace and good order at such elections
they may require the assistance of all justices, constables and
other persons present, whether at the hustings or polling
places, and to swear in special constables; and such return-
ing officer or deputy may arrest or cause to be arrested by
verbal order, and place in the custody of one or more con-
stables or other persons, for such time as he shall deem, ex-
pedient, any person disturbing the peace or good order; or
cause such person to be imprisoned under an order signed by
him, until any period not later than the close of the pol;
which verbal order all persons shall be bound to obey with-
out delay, under a penalty of £5. §-51. Special constables
may be sworn in by the returning oficer or deputy, on requi-
sition by any candidate, his agent, or any two or more

lElttttoW!u,
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electors. § 53. The returning officer or deputy May demand
the surrender of arms and offensive weapons during the
election: any person refusing, to be guilty of misdemeanor
and punishable by fine not exceeding £5., or imprisonment
not exceeding three calendar months, in the discretion of the
court. § 35. Assault and battery during the election to be
deemed an aggravated aisault.

Bribery, ec.-Any candidate, directly or indirectly, em-
ploying any means of corruption, or threat, with intent to
corrupt or bribe, or keep back any elector, or keeping open
bouses of entertainment, bis election shall be declared void
by the proper tribunal, and he shall be incapable of being
clected or returned during that parliament. § 55. Parties
giving or receiving any gratuity or reward for voting or for-
bearing to vote at any election, shall forfeit and pay not less
than £5., nor more than £50. § 57. And the name of such
voter shall be struck off the poll-book by the proper tribunal.

57. Entertainment not to be furnished by any candidate to
any meeting of electors assembled to promote bis election
previous to, or during the election, except entertainment at
his usual place of residence.

Strangers.-§ 58. Prohibits persons not having a stated
residence in the township for at least six months before the
election (except the returning officer, bis deputy, clerk, or
constables) from coming into such township during the polil,
armed with offensive weapons of any kind, or any person
living in the townslaip to arm himself and approach within
two miles of the poil.

Fiags, e.-§ 59. Ensigns, standards, colours or flags, not
to be supplied by any candidate or other person, or used on
the day of election, or within eight days before, or during
such election, as a party fiag. § 60. Nor any ribbon, label,
or favour. 61. Any person offending against any of the
four last clauses, shall be guilty of a misdemeanour, punish-
able by fine not exceeding £25, or imprisonment not exceed-
ing six calendar months.

PollBooks.-§ 62. Anyperson stealingorunlawfully taking,
clestroying, injuring or obliterating, or aiding therein, any
writ of election, or return, indenture, poll-book, certificate or
affidavit, or other document or paper under this act, shall
be guilty of felony, and liable to imprisonment in the peni-
tentiary from three to seven years, or imprisonment else-
where, not exceeding two years, or fine or imprisonment,
or both, as the court shall award.

Admninistering Oaths.-§ 63. Oaths under this act shall be
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lawfully administered by the parties required to administer
the same.

Penalties, recovery of.-§ 64. Penalties under this act
recoverable with costs in any of the courts of competent

jurisdiction ; and in default of payment the offender shall be
imprisoned in the common gaol until payment: suits to be
commenced within nine calendar nonths.

Cities and Towns-§ 64-having the right to elect mem-
bers, not to formn any part of the county or riding, as regards
elections ; and no person shall vote in any county or riding
upon real estate in any city or town.

Fees-§ 66-in the annexed schedule to be allowed to the
several officers, viz.:

To the ]Returning Officer.

For attendance on the day of opening election ...... £2 0 O
For attendance on closing the election................. 2 0 0
For an election clerk for each of those two davs,

when required .......................................... 1 0 0
For two constables on each of those two da'ys......... 0 5 0
For each copy of proclamation required by law to be

posted ........... .............. ........ 0 2 6
For each commission for deputy and election clerk 0 2 6
For each warrant to deputy to take the poil ......... 0 2 6
For each indenture ............................... 0 5 0
For each mile actually and necessarily travelled for

attending elections, posting proclamations, and
transmitting commissions and poil books......... 0 6

For each poil book furnished to deputy ............... 0 5 0
For each copy, per folio of one hundred words. O O 3

And reasonable expenses incurred in providing
hustings, and reasonable expenses in transmitting
poll books and returns to the clerk of the crown in
Chancery.

To each .Deputy.

For each day of holding the poll ....................... 1 0 0
For the commission appointing a poil clerk ......... 0 2 6
For a poli clerk, each day ................................. 0 10 0
And for mileage actually and necessarily travelled

to and from the poil, per mile ............... 0 0 6
For twvo constables, each per diem ..................... 0 5 0
For mileage actually and necessarily travelled for

transmitting poli books to returning officer, per
mile .................................. 0 0 6

And reasonable expenses incurred in providing
hustings or polling places.
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To Justices of the Peace,

When required to administer oath in a public manner,
mileage at the rate of, per mile........ ....... o 0

Such fees and allowances to be paid to the returning officer,
by warrant on the receiver general, and distributed to the

several parties.
§ 67. One copy of this act, with index, and one for each

of bis deputies, to be transmitted with the writ of election

to the returning officer.

§ 68. (a) Contains a provision for extending the time of
polling in the townships of Waterloo and Wilmot. § 69.
Act may be annulled or repealed this session.

For schedule and forms, see " The Act."

Elective Franchise-Extension of.

By 18 V., c. 87, s. 1, former acts 16 V., c. 153, and 18
V., c. 7, are repealed. § 2. In addition to the persons
qualified as voters under the 12 V., c. 27, the following
persons, being of the full age of 21, and subjects of her
Majesty by birth or naturalization, and not being otherwise
disqualified, shall be entitled to vote at elections, viz:

1. Cities or Towns.-Every male person having been
six months previous to the election and at the time of voting
the legal bond fide owner or freeholder, tenant or occupant
of real property within any city or town entitled to send a
member to parliament, of the actual value of £75 or up-
wards, or of the yearly value of £7 10s. or upwards, or
having been six months previous to and at the time owner,
tenant or occupant of any real property within the limits
of such city or town for the purposes of representation (but
not for municipal purposes) of the actual value of £50 or
upwards, or yearly value of £5.

2. Townships.-Every male person having been for six
months previous to and at the time of voting, the legal and
bona fide owner or freeholder, tenant or occupant of real
propert7, of the actual value of £50 or upwards, or yearly
value of £5 or upwards, in any parish, township, town,
village or place not being within any city or town entitled
to send a member to parliament.

3. Lessees.-No person shall be entitled to vote as
tenant or occupant of any real property unless the original
lease was for a term of not less than one year ; and persons
voting as tenants or occupants of real property shall vote

(a) Repealed by 16 V., c. 152, s. 11.

Electious.
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in the ward or place in which such property lies; and no
person shall be deemed an occupant of real property, unless
he shall occupy with the consent of the. o'Wner of the
property, and with the intent of obtaining the title.

4. Joint Tenants, Partners, ec.-Whether owners,
tenants or occupants may vote separately, if the actual or
yearly value of his part or share would be sufficient, if held
by him separately, (except members of bodies corporate).

§ 5. No person shal be entitled to vote on real property
on which any instalment of purchase money or rent or other
money shal be due to the owner and unpaid.

Oath of Qualifcation-And any person claiming the right
of voting under the election act of 1849 (12 V., c. 27) shall,
if required by any candidate or agent, or deputy returning
officer, take the oath or affirmation, No. 5 in the schedule to
this act.

§ 6. Other Oaths.-Persons claiming to vote under this act
shall take the oati or oaths Nos. 1, 2, 3, 4, in the schedule
(according to the case), if required by any candidate, agent
or deputy returning officer.

7. Provisions of the elections act of 1849 with respect
to disqualification inconsistent with this act repealed, the
remainder to continue in force.

Controvertei Elections.

By 14, 15 V., c. 1, the petition to the House of Assembly
may be signed by any elector or candidate. § 2. If arising
out of an election on the expiration or dissolution of any
parliament, must be presented to the House of Assembly
within the first fourteen days of the session: provided the
house shall, on the last of such tourteen days, have gone
through with the daily routine of presenting and bringing
up petitions; and if not, then such petition shall be pre-
sented on the first day after the house shall have gone
through such daily routine. § 3. Petitions against other
elections to be presented within the first fourteen days of
the session next after such return. § 4. If parliament in
session at the time of such return, then such petition shal
be presented within the first fourteen days after such return
brought into the office of the clerk of the crown in Chancery.
§ 5. Such petition may be brought up as a matter of privilege
during any part of the day. § . No session which shall not
have lasted fifteen days to be deemed a session in such cases.
§ 7. In cases of alleged bribery or corruption the petition
may be presented wittiin twenty-eight days, instead of four-
teen. § 8. If not presented in time, not to be deemed an
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election petition. 9. May be withdrawn on certain con-
ditions.

Recognizances.-§ 10. Before presentation of any petition
the petitioner to give security by recognizance for £200 for
pavment of costs. § 11. Sitting member to give security for
costs to the amount of £100 before issuing a commission on
his behalf to take evidence. § 12. Sureties to justify upon
oath for the amount they are bound for. § 13. To be desig-
nated by their names, residence and occupation. § 14. Re-
cognizances to be entered into before the Speaker or a justice
of the peace. § 15. Money may be deposited instead of giving
security. § 16. Petition not to be received unless the Spea-
ker certify by indorsement that the requisite security has
been entered into, or amount deposited. The other clauses
relate to subsequent proceedings, for which the reader is
referred to the act.

Eridence.-By 20 V., c. 23, s. 1, notice to be given by
the party intending to contest the election, on ground not
appearing on the face of the return, to the member elected
within fourteen days after the close of the election, such
notice to specify the facts on which he intends to contest
the election. § 2. The member elect, within fourteen days
after service thereof, shall answer such notice by admission
or denial of the facts, setting forth the facts upon which he
rests the validity of such election, and he shall not be per-
mitted to give evidence of any other facts or circumstances.
3. Such answer to be served, within the time limited, by

delivering a copy to the party in person, or by leaving the
same at his residence with some grown-up person of his
family, and proved by affidavit sworn before a justice or
commissioner, stating the time, place and manner of service.
i 4. Either party desirous of taking evidence may apply to
the judge of the county court in Upper Canada, residing or
having jurisdiction within the electoral division, to take such
evidence: and the judge shall forthwith appoint the time and
place, of which six days' notice shall be given to the opposite
party: but such application shall not be received unless made
within six days from the service of the answer of the returned
member, or from the expiration of the time allowed for such
service: nor unless at the time of such application such con-
testing party shahl produce and file with such judge a copy
of his intended petition, and a copy of the said notice, sworn
to by the person who served the sa-me, and a copy of the
answer, if any, and if no answer, then with an affidavit
denying that any answer; has been served, together with a
recognizance and the affidavit or affidavits of sufficiency on
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the part of the sureties required by the election petitions act
of 1851 (14, 15 V. c. 1): provided that the application shall
be held void if the contesting party shall wilfully omit to
file the notice in answer (if any) of the member elected or
returned: and such application shall not be received on the
part of the member 'who bas been declared elected by any
such judge, unless made within six days after the service of
such answer, nor unless at the time of application the said
member shall produce to such judge a copy of the notice
served on him, and his answer thereto, together with an
affidavit of the service of such answer, and a recognizance
and affidavits of the sufficiency of the sureties required
by said election petitions act of 1851 from the sitting
memiber. 5. The recognizance on behalf of the contesting
party shahl be held to refer to the petition to be presented,
of which the copy shall have been filed with the judge as
aforesaid, and to no other: and no other or different petition
shall be received by the Legislative Assembly; and unless
such copy of the intended petition be so filed, the applica-
tion shall not be deemed validly made, but void. § 6. So
soon as the said application shall have been validly made as
aforesaid the judge so applied to shall be deemed to all
intents and purposes a commissioner for inquiririg into, ex-
amining and taking evidence upon all the matters of fact
and circumstances mentioned in the notice of the contesting
party, and the answer (if any) of the returned member, and
shah take and cause to be taken by those whom he shal
emnploy as clerks or bailiffs the oath of office in the schedule
to the said election petitions act of 1851 contained, varying
the words thereof so as to suit the circumstances: and it
shal) be the duty of the said judges respectively to take
upon thema the duties imposed by this act, and they shall
then have all the powers and rights (including remuneration
for their services and the right of appointing deputies to act
for them as such judges while engaged in consequence of
such application), and shall perform aill the duties and be
subject to all the liabilities assigned by the said act of 1851
to persons appointed commissioners to take evidence relative
to any controverted election, saving only that their powers
shall be limited to the questions of fact set forth in the
notice and answer (if any) of the parties, and the questions
concerning the validity of the recognizance, if it be objected'
to: and the select committee may deal with any such judge
as if he had been appointed a commissioner by ther. § 7.
The evidence so taken to be transmitted to the clerk of the
Legislative Assembly in the manner prescribed by the said
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act of 1851. § 8. The select committee may in the mean-
time proceed with other matters incident to the contest,
or they may adjourn until sucli evidence be received.

§ 9. Nothing in this act shall prevent the presentation or
reception of an election petition containing allegations of
bribery or corruption under the special provisions of the 7tli
§ of the said elections act after the time limited for present-
ing election petitions in other cases shall have expired,; or
shall be applied to any such petition presented by virtue only
of the said section, or shall prevent the application of the
160th § of the said act in any case not provided for in this
sct.

For Electoral Divisions, see title "Parliamentary Re-
presentation."

EMBEZZLEMENT.

By stat. 4 & 5 V., c. 25, § 39, if any clerk or servant, or
any person employed for the purpose or in the capacity of a
clerk or servant, shall by virtue of such employment receive
or take into his possession any chattel, money, or valuable
security for, or in the name, or on the account of his master,
and shall fraudulently embezzle the same or any part thereof,
every such offender shall be deemed to have feloniously stolen
the same from his master, although such chattel, money or
security was not received into the possession of such master
otherwise than by the actual possession of bis clerk, servant,
or other person so employed ; and every offender, upon con-
viction, shall be liable, at the discretion of the court, to any
of the punishments which the court may award, as in said
act mentioned. § 40. Any number of distinct acts of em-
bezzlement not exceeding three, committed within six
calendar months, may be charged in the indictment ; and
except in the case of chattels, it shall be sufficient to allege
the embezzlement to be of money, without specifying any
particular coin or valuable security. § 41. If any money or
security for the payment of money shall be intruoted to any
banker, merchant, broker, attorney or other agent, with any
direction in writing to apply the same, or the proceeds of
0uch security, for any purpose specified in such direction, and
he shall in violation of good faith, contrary to the purpose so
specified, in anywise convert the same, or any part thereof to
his own use or benefit, every such offender shall be guilty of
, misdemeanor, and being convicted thereof shall be liable at

the discretion of the court to be imprisoned at hard labour
in the provincial penitentiary for any term not less than
seven years, or imprisoned in any other prison or place of

39
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confinement for any terni not exceeding two years, or to suifer
such other punishment by fine or imprisonment, or by both,
as the court shall award. And if any chattel or valuable
security, or any power of attorney for the sale or transfer of
any share or interest in any public stock or fund, whether of
this province, or of the United Kingdom of Great Britain
and Ireland, or of Great Britain, or of 1reland, or of any
British colony, or foreign state or colony, or in any fund of
any body corporate, company, or society, shall be intrusted
to any banker, merchant, broker, attorney or other agent,
for safe custody or for any special purpose, without any
authority to sel], negotiate, transfer, or pledge, and he shall
in violation of good faith, and contrary to the object or pur-
pose for which the same shall have been intrusted to him,
sel], negotiate, transfer, pledge, or in any manner couvert
the same or the proceeds thereof to his own use, every such
offender shall be guilty of a misdemeanor, and upon conviction
shall be liable, at the discretion of the court, to any of the
punishments which the court may award, as thereinbefore
mentioned. § 42. This act not te affect any trustee in or
under any instrument whatever, or any mortgagee of real or
personal property ; nor restrain any banker, merchant, broker,
or attorney or other agent, from receiving any money due
and payable by virtue of any valuable security, according to
the tenor and effect thereof; nor from selling, transferring,
or otherwise disposing of any securities or effects in his pos-
session, upon which he shall have any lien or claim, entithiug
him to do so: unless such sale or transfer shall extend to
more than what shall be requisite for satisfying such lien,
claim or demand. § 43. If any factor or agent intrusted
with any goods or merchandise for sale, or with any bill of
lading, warehouse keeper's or wharfinger's certificate, or
warrant or order for delivery of goods or merchandise, shall
for bis own benefit and in violation of good faith, deposit or
pledge the same or any of them as a security for any money
or negotiable instrument, borrowed or received by such fac-
tor or agent, at or befdre the time of making such deposit or
pledge, or intended to be thereafter borrowed or received,
every such' offender shall be guilty of a misdemeanor, and
being convicted thereof shall be liable at the discretion of the
court to be imprisoned at hard labour in the provincial peni-
tentiary for any term not less than seven years, or imprison-
ed in any other prison or place of confinement for any term
not exceeding two years, or to suifer such other punishment
by fine or imprisonuent, or by both, as the court shall
award; but no such factor or agent shall be liable to any
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prosecution for depositing or pledging any such, goods or
merchandise or any of the said documents, in case the same
shall not be made a security for or subject to the payiment
of a greater sum than the amount justly due and owing
to such factor or agent from his principal, together with the
amount of any bill of exchange drawn by or on account of
such principal, and accepted by such factor or agent. § 44.
This act not to deprive the party aggrieved.of any remedy at
law or in equity; nor shall the conviction of any offender be
evidence against him; nor shall any accused party be con-
victed upon any evidence disclosed by him in any court of law
or equity, or before commissioners of bankruptcy.

By 18 V., c. 92, it is provided that if any person indicted
for embezzlement as a clerk, servant or person employed in
that capacity shall be proved to have taken the property in
any manner as to amount in law to larceny, he may be found
guilty of larceny and punished accordingly : and so vice
versa upon an indictment for larceny the defendant may be
found guilty .of embezzlement according to the facts and
punished accordingly.

Sec also Bank of Upper Canada Amendment Act, 19 &
20 V., c. 121, § 40, which makes it felony for any cashier,
assistant cashier, manager, clerk or servant of said bank to
secrete, embezzle or abscond with any bond, bill or note, or
any security for money or any moneys or effects of said bank,
or other parties deposited with said bank. § 41. Punishment
therefor imprisonment in the provincial penitentiary for any
term not less than two years, or in any other gaol for a
lesser term.

Form of Indictment for Embezzlement pursuant to
18 V., c. 92.

County of The jurors for our lady the Queen upon their
to wit. f oath present that A. B. on the day of

in the year of our Lord one thousand eight hundred and
at in the county of being a servant (or clerk) then

employed in that capacity by one C. D. did then and there in
virtue thereof receive a certain sum of money, to wit, to the
amount of for and on account of the said C. D., and the
said money did feloniously embezzle.

EMBRACERY.

Is an attempt to influence a jury corruptedly to one side
by promises, persuasions, entreaties, money, entertainrments
and the like. The punishment for the person embracing is
by fme and imprisonment ; and for the juror sO e-mbraced,



308 I~m~vvrt0.

if it be by taking money, the punishment is (by divers
statutes of the reign of E. III.) perpetual infamy, imprison-
ment for a year, and forfeiture of the tenfold value.-
Bi. Com. p. 140, 16 Ed.

EMIGRANTS.

By 16 V., c. 82, an act to amend and consolidate the
laws relative to emigrants and quarantine, former acts are
repealed.

2. Imposes certain rates or duties on the master or per-
son in command of every vessel arriving in the ports of
Quebec or Montreal from the United Kingdom or Europe,
with passengers or emigrants therefrom, viz: five shillings
currency for every adult passenger or emigrant, and three
shillings and nine pence for others between the ages of one
and fourteen years, and seven shillings and six pence for
those embarking without the sanction of her Majesty's go-
vernment. § 3. And for every passenger not included in
the list of passengers, in addition to the above rates, the sum
of forty shillings currency. § 4. The master or person in
command of any such vessel permitting any passenger to
leave the vessel, until permission given, and duties paid,
liable to a penalty of not less than £5, nor more than £25 for
each passenger so leaving. § 5. Imposes a penalty of from
£2 to £5 upon the master of any vessel arriving from any
port or place in Europe or any other port of her Majesty's
dominions, having on board, or having had on board during
the voyage, more than one adult passenger for every twelve
clear superficial feet on the lower or platform deck, appro-
priated to the use of passengers, or a greater number of per-
sons (including the master, crew and cabin passengers), than
one person for every two tons of the tonnage of such ship.
§ 6. The master, within twenty-four hours after the ship's
arrival, shall deliver to the collector a correct list of all his
passengers, under a penalty of £5 per diem, and £2 for
every passenger omitted in suchli st. § 7. The master shall
also report to the collector the name and age of all the pas-
sengers embarked on such voyage who shall be. lunatic,
idiotic, deaf and dumb, blind or infirm, stating whether they
are accompanied by relatives able to support them; and in
case of making any false report, shall incur a penalty of
from £5 to £25 for every such passenger omitted, or in
regard to whom aïny such false report shall have been made,
and for which penalty the owners of the vessel shahl also be
liable. § 8. The report shall also contain the name, age, and
last residence of every passenger dying during the voyage, and
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whether accompanied by relatives or others entitled to take
charge of the deceased's property, and if no such persons, then
the report shall specify the property (money or otherwise) of
such passenger, and he shall pay over and account for the same
to the collector, and in case of default the master shall incur a
penalty of from £5 to £250 for every such case of neglect or re-
fusal. § 9. Passengers allowed to leave the vessel before arriv-
ing at the ports aforesaid under particular circumstances, but
in such case the names of passengers so leaving shall be enter-
ed in the manifest on the emigrant list, and certified by the
signatures' of the passengers so leaving. And in case the
number remaining on board shal not correspond with such
manifest, after deducting the number leaving, the master
shall incur a penalty of £5 for each person not found on
board. § 10. Any pilot having charge (if any such vessel,
knowing that any passenger has left contrary to the provis-
ions of this act, and not reporting the same to the collector
within twenty-four hours after the arrival of such vessel shall
incur a penalty not exceeding £5 for every such passenger.
§ 11. Passengers entitled to remain on board with their lug-
gage after the ship's arrival forty-eight. hours, and if com-
pelled by the master to leave sooner, the master shall incur
a penalty not exceeding £5 for every such passenger ; nor
shall the master, during the same period, remove the berth
or accommodation of any passenger under the like penalty,
except with the permission of the medical superintendent at
the quarantine station. § 12. It shall be the duty of such
medical superintendent, forthwith after the arrival thereat
of any passenger vessel, to examine into the condition of the
passengers ; and if. on such examination there shall be found
any lunatie, idiotie, deaf and dumb, blind or infirm person,
not belonging to any emigrant family, and any such person
shall, in the opinion of such medical superintendent, be
likely to become a permanent public charge, the superinten-
dent shall forthwith report the same to the collector, who
shall require the master, in addition to the rate or duty pay-
able for the passengers generally, to execute with two suffi-
cient sureties a bond to her Majesty in £75 for every such
passenger so reported, conditioned to indemnify the province
or any municipality, village, city, town or county, or charit-
able institution therein, from any expense, or charge for
three years for the maintenance of such passenger. § 13.
And in case any such passenger shall become chargeable
within the three years, such bond shall be enforced for his
support. § 14. The master of any vessel refusing to execute
such bond, shall incur a penalty of £100. § 15. Such bond,



310

when executed, to be transmitted to the Receiver-Generai.
And it shall be the duty of the chief emigrant agent to
report any claims made for the support of such passengers
to the Governor, and the penalty in such bond shall be sued
for. § 16. Passengers to be landed with their baggage on,
wharves free of expense, at the usual landing place of the
port, at reasonable hours, under a penalty of £10 for any
offence. § 17. Steam vessels receiving emigrants on board
in the stream at Quebec, are not to proceed upwards without
first returning to the wharf and remaining there at least two
hours, under a penalty of £10 on the master of such steam
vessel. § 18. Repeals certain former quarantine acts. (L.
C. 36 G. III., c. 5 ; 12 V., c. 7.) § 19.. The Governor in
council is authorised to make such regulations with respect
to quarantine and purifying vessels, as may be necessary for
the preservation of-public health, and the prevention of dis-
ease from spreading; and by such regulations may impose
fines not exceeding £100 on persons contravening the law.
§ 20. The quarantine at Grosse Isle to consist of a superin-
tendent of emigration and a medical superintendent, -with
subordinate help, ps the Governor in council shall deem
necessary. § 21. Regulations to bé published in the official
" Gazette." § 22. Expenses under this act to be defrayed
out of public moneys. § 2M. All duties and penalties im-
posed by this act to be a special lien on the vessel. § 24.
When collected to be paid over to the Receiver-General. §
25. Moneys raised under this act to be applied in defraying
enigrant expenses. § 26 and following sections relate to the
mode of recovering and application of penalties.

By the general customs act 12 V., c. 1, the followiug
articles in the occupation or employment of persons coming
into this province for the purpose of actually settling therein,
are exempt from duties, viz : wearing apparel in actual use,
and other personal effects, not merchandize ; horses and cat-
tle; implements and tools of trade of handicrafts men

ESCAPE.

Where a person hath another in lawful custody upon an
arrest, whether made by himself or another, if he suifer him
to go at large, before he is delivered by lawful authority, it
is an escape, for which he is punishable; but the arrest
must be for a real and not a supposed crime.-2 BIaw., c.
19, § 2. And the imprisonment must be for a criminal
offence.-Ib. § 3. And a gaoler is guilty of the offence, if
he give a prisoner more liberty than the law allows,; or, if
he suffer the prisoner to go out for a time thoughl he after-
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wards return.-Ib. § 5, and Dalt. c. 159. Where a person
is found guilty on an indictment for a negligent escape, he is
punishable by fine and imprisonrnent, according to the quality
of the offence.-2 ffaw. c. 19; 1 Hale, 600, 604. And if
a voluntary escape, he is punishable in the same degree as
the offence of which the party is guilty; but no one shall
be deemed guilty but the actual offender.-2 Raw., c. 19,
§ 23.

By statute 16, G. IL, c. 81, to assist a prisoner convicted
of treason or felony to attempt an escape, is felony, and
subjects the offender to transportation for seven years; and if
the party be committed for petit larceny, or on a civil pro-
cess for debt, amounting to £100, he shall be guilty of a
Misdemeanor, and liable to fine and imprisonment; and for
conveying any disguise, or instrument, or arms, to facili-
tate the escape of prisoners convicted of, or cominitted
for treason or felony, the offender shall be transported for
seven years ; or if for petit larceny, or civil process for a
debt, &c., amounting to £100, he shall be deemed guilty of
a misdemeanor, and be liable to fine and imprisonment.
§ 2 & 3. And assisting a felon to escape from a constable,
is by this statute aleo made felony, and subjects the
offender to transportation for seven years.-lb..

This statute does not extend to causes where an actual
escape is made, but only to cases where an attempt is made,
without effecting the escape.-B. v. Tilly and others, O. B.
Sess. 1795.

ESTREAT.

An estreat (from extractum) is a true copy or extract of
some original writing or record, containing an entry of fines
or amerciaments imposed by a court of record, or other
competent authority ; but whèn applied to a recognizance
itself, is extracted or taken out from among the other
records, and sent up to the exchequer.-4 BI. Com. 253.

* By the 7 W. IV., c. 10,, § 3, all fines, issues, and amer-
ciaments, and forfeited recognizances, (except such as shall
by any act be directed to be otherwise levied), -which shall
be set, imposed, lost, or forfeited, by or before any general
quarter sessions of the peace, shall, within 21 days after the
adjournment of the court be entered on a roll by the clerk
of the peace, which roll shall be made out in duplicate and
signed by the clerk of the peace. § 4. One of the said rolls
to remain deposited in the office of the clerk of the peace, and
the other shall, as soon as prepared, be sent by the clerk of
the peace, with a writ of fierifacias and capias, according to
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the fori in the schedule marked B., to the sheriff of the
district, which writ shall be authority to such sheriff for
levying the saie, or for taking into custody the bodies of
such persons, in case sufficient goods cannot be found ; and
every person so taken shall be lodged in the common gaol
of the district until satisfaction be made, or until the general
quarter sessions shall, upon cause shewn by the party as
hereinafter imentioned, make an order in the case, and such
order be fully complied with. § 5. In every case of default
whereby a recognizance may be forfeited, if the cause of
absence be made known to the court, the court may on con-
sideration of such cause, and also considering whether by
the non-appearance of such person the ends of justice have
been defeated or delayed, forbear to order the recognizance
to be estrcated : and with respect to all recognizances
estreated in court, and fines imposed for the non-attendance
of any juror or constable, or of any public officer bound to
attend at such court, it shall be in the power of the chair-
man of the sessions, and any two justices who presided at
such court, to make an order directing that the sum forfeited
upon such recognizance or fine imposed be not levied, pro-
vided it shall appear satisfactorily that the absence of such
party was justifiable ; and for such purpose it shall be reces-
sary for the clerk of she peace, before sending to the sheriff
any roll with a writ as directed by this act, to submit the
saie to the chairman for his revision, who, taking to bis
assistance two of the presiding justices, shall make a minute
on the roll of such reeognizances and fines as they may think
fit to direct not to be levied, and the sheriff shall forbear to
levy the saie. § 6. The sheriff upon taking lands or tene-
ments in execution, shall advertise the same in like manner
as lands in execution in other cases, and no sale shall take
place in less than twelve calendar months from the time the
writ shall come into the sheriff's hands. § 7. The clerk of
the peace shall at the foot of each roll make and take the
following affidavit: "I A. B. (describing his office) make
oath that this roll is truly and carefully made up and ex-
amined, and that all fines, issues, amerciaments, recogmi-
zances and forfeitures, which were set, lost, imposed or
forfeited, at or by the court therein mentioned, and which
in right and due course of law ought to be levied and paid,
are to the best of my knowledge and understanding inserted
in the said roll, and that in the said roll are contained and
expressed all such fines as have been paid to or raised by me,
either in court or othe'rwise, without any wilful disoharge,
omission, misnomer, or defect whatsoever. So help me God'"
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which oath any justice of the peace for such district may
administer. § 8. The justice before whom any recognizance
shall be entered into, shall give at the time of entering into
such recognizance to the person or persons entering into the
same, and to each of his sureties, a written or printed paper
or notice, in the form in the schedule marked C., and every
such justice shall in such recognizance state and specify par-
ticularly the profession, art, or trade of every person so enter-
ing into such recognizance, together with the christian name
and surname, and also the place of his or her residence. § 9.

Persons on whom levies are made for forfeited recognizances
may give security to the sheriff or other officer for their ap-
pearance in court at the return day of the writ, to abide the
decision of the court, and to pay such forfeited recognizance
or money to be paid in lieu or satisfaction thereof, together
with such lawful expenses as shall be ordered by the court,
and thereupon the sheriff may discharge such person out of
custody : provided that in case such party shall not appear,
it shal be lawful for the court forthwith to issue a writ of
fieri facias and capias against the sureties. § 10. The court
of general quarter sessions into which the writ offteri facias
or capias shall be returnable, may inquire into the circum-
stances of the case, and in its discretion order the discharge
of the recognizance, or money paid or to be paid in lieu
thereof, and make such order thereon as to them may
appear just. § 11. The sheriff shall return the writ on the
day the same is returnable, and state on the back of the roll
attached to such writ what shall have been done in the exe-
cution thereof, which return shall be filed in the court, and
a copy thereof certified by the clerk of the peace shall be
forthwith transmitted to the Receiver-General, with a minute
thereon of any sums remitted by order of the court, in the
whole, or in part, or directed to be.forborne. § 12. The
sheriff shall without delay pay over all moneys by him col-
lected to the Receiver-General.

SCHEDULE A.

William the Fourth, by the Grace of God, §·c.
To the Sheriff of . Greeting :

You are hereby commanded to levy of the goods and chattels,
lands and tenements, of all and singular the persons in the roll
or extract to this writ annexed mentioned, all and singular the
debts and sums of money upon them severally imposed and
charged, as therein is specified, and if any of the said several
debts cannot be levied, by reason of no goods or chattels, lands
or tenements, being to be found, belonging to the said parties

40



respectively, then and in ail cases that you take the bodies of the
parties respectively,and keep them safelyin the gaol Of your dis-
trict, there to a bide the judgment of our Court of King's Bench,
upon any matter to be shewn by them, or otherwise to remain
in your custody, as aforesaid, until such debt shall be satisfied,
unless any such person shall give sufficient security for his or
ber appearance at the said court, on the return day hereof, for
which you vill be held answerable ; and what you shail do
in the premises make appear before us, in our Court of King's
Bench, at Toronto, on the day of term next, and
have you then and there this writ. Witness, &c. A. B.,
clerk of assize, at the last assizes, for the district of , this

day of ,18

SCIIEDUILE 13.

TWillian the Fourth, by the Grace of God, s-c.

To the Sherifi of . Greeting:

You are hereby commanded to levy of the goods and chattels,
lands and teneinents, of all and singular, the persons in the roll
or extract to the writ annexed mentioned, all and singular, the
debts and sums of money upon them respectively imposed and
charged, as therein is specified, and if any of the said several
debts cannot be levied, by reason of no goods or chatteJs, lands,
or tenements, being to be found, belonging to the parties res-
pectively, the and in all cases, that you take the bodies ot the
parties respectively, and keep them safely in the gaol of your dis-
trict, there to abide the judgment of the court of general quarter
sessions for the said district, upon any matter to be shewn by
them, or otherwise to remain in your custody. as aforesaid,
until such debt shall be satisfied, unless any such person shall
give sufficient security for his or her appearance at the said
court, on the return day hereof, for which you wili be held
answerable; and what you shall do in the premises, make
appear at the next court of general quarter sessions, of the
peace, for the said district, on the first day of the said court,
and have then and there this writ. Witness, C. D., clerk of the
peace for the district of , this day of 18

SCIIEDULE C.

District, Take notice, that you , are bound in the
to wit. Ç sum of pounds, and your sureties in the

sum of pounds each, to appear at , to be hoiden at
and unless you personally make your appearance accordingly,
the recognizance entered into b-y yourself and your sureties
will be forthwith levied on you and your bail. Dated this
day of 18 . A. B. justice of the peace for the ý district.

By 4 & 5 V., c. 24, § 49, reciting that the indiscriminate
estreat of recognizances had been ini many instances produc-
tive of hardship, it is enacted, and the officer of the court is
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required to prepare a list in writing of forfeited recogni-
zances, specifying the names of the defaulters, the nature of
the offences, with the residence, trade, profession or calling
of the parties, distinguishing the principals from the sureties,
stating the cause, if known, vhy the parties have not ap-
peared, and whether the ends of justice have been defeated
thereby, and such officer before estreating such reco gnizances,
shall lay such list, if at a court of oyer and terminer or gaol
delivrery, before one of the justices thereof, or if at a session
of the peace before two justices, who shall have attended such
court, and who are required to examine such list, and to make
such order touching the estreating of any such recognizance
as shall appear to them just; and the officer of the court shall
not estreat any such recognizance without the written order
of the said justice or justices.

EVIDENCE.

Evidence, in its general sense, is the testimony ot witness-
es, given upon an issue joined between parties in a civil or
criminal suit.-1 Inst. 283. In general, a person is a com-
petent witness unless interested in the event of the suit,
cither directly or indirectly-7 T. B. 62 ; and by the
common law, informers who participate in any penalty are
not competent witnesses; but they are sometimes rendered
so by act of parliament in particular cases.-1 Ph. Ev. 117.
The confession of a defendant taken on an examination
before justices, is allowed to be evidence against the party
confessing, but not against third persons.-2 Haw. c. 46,

3. The distinction between a credible and a competent
witness is, that the former is not disabled froin being sworn,
but the credit of his testimony depends upon his moral
character; the latter may be disabled by interest, and other
causes, from giving evidence, and on that account is incompe-
tent.-2 if. i. 276, 277.

If a person be convicted of treason, felony, forgery, per-
jury, subornation of perjury, attaint of false verdict, and
other offences of the same description, which involve the
charge of falsehood, and affect the administration of justice,
he is incompetent to give evidence. So, if convicted of
bribing a witness to absent himself and not give evidence ;
barratry or conspiracy to accuse another of a capital offence.
-Russell on Gr. 592, 593. The incompetency must be
proved by the production of the record of conviction and
judgment.-Grilb. 128, 129. The admission of the witness
himself-that he had been convicted of grand larceny, and
«was then under sentence, was held insufficient.-8 Bast. 78.
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And an admission by a witness that he has been guilty of
perjury, affords no objection to his competency, whatever
effect it may have upon his credit.-R?. v. Teal, il East.
189. And by stat. 9 Anne, c. 14 & 15, a person convicted
of winning by fraud or ill practice in certain games is render-
ed incompetent. The incompetency arising from infamy
may be removed-lst, by endurance of punishment; 2nd,
by pardon; 3rd, by reversal of the punishment. *By statute
31 G. III., c. 35, no person shall be incompetent by reason
of a conviction for petit larceny.

By 4 & 5 V., c. 24, § 22, offenders convicted of misdemea-
nors affecting their competency as witnesses, and having
endured the punishment adjudged for the sarme, shall not
afterwards be deemed incompetent witnesses (convictions for
perjury or subordination of perjury excepted).

A witness cannot bc asked any question, the answer to
which would criminate himself; but lie may be asked whether
he has not been in the pillory for perjury.-T. R. 440. An
infant fourteen years of agce, and even under, if of compe-
tent discretion, may be sworn to give evidence.-2 if. H.
278. The deposition of a witncss taken extra judicially
before a magistrate is not evidence.-Leach, 397. Husband
and wife are not admitted as evidence against each other,
except in treason; but in polygamy (for the second marriage
being void) the second wife may be admitted as a witness.
A wife may aiso be permitted to swear the peace against her
husband, and vice versa.-Buller, N. P. 286. A woman
living with a man as his wife, though not actually so, cannot
bc examined as a witness on his behalf.-Campbell v. Twern-
loz, 1 Price, 81; 1 Phil. Ev. 82. Quakers, Menonists and
Tunkers, &c., are admissible as witnesses upon thair simple
affirmation.-*10 G. -V., c. 1.

EXAMINATION.

Summary Convictions.

By 16 V., c. 178, § 11, it is enacted that every complaint
or information shall be heard, tried, determined and ad-
jiudged by one or more justices (according to the act or acts
upon which the complaint shall be founded,) and if there be
no direction in the act in this respect, then such complaint
or information may be heard, tried and adjourned by any
one justice of the division, where the matter of complaint
shall have arisen: and the room or place in which such justice
or justices shall sit to hear and try any such complaint, shall
be deemed an open and public court, to which the public
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generally may have access, so far as the same can conveni-
ently contain them. And the party against whom such com-
plaint is laid shall be admizted to make his full answer and
defence thereto, and to have the witnesses examined and
cross examined by counsel or attorney on his behalf. And
every complainant shall be at liberty to conduct such com-
plaint, and to have the witnesses examined and cross-ex-
amined by counsel or attorney on his behalf.

Sec further on this subject under the title "Summary Con-
viction."

lndictable Ofences.

By 16 V., c. 179, § 9, it is enacted that in all cases where
any person shall be brought before any justice or justices
charged with any indictable offence, such justice or justices,
before he or they shall commit the accused to prison for trial,
or admit him to bail, shall in the presence of such accused

person, who shall be at liberty to put questions to any wit-
ness produced against him, take the statement on oath or
affirmation of those who shall know the facts and circum-
stances of the case, and shall put the same in writing, and
such depositions shall be read over to and signed by the
witncsses, and by the justice or justices taking the same.

§10. After the examination of all the witnesses on the
part of the prosecution shall have been completed, the justice
or one of the justices, by or before whom such examination shall
be completed, shall, without requiring the attendance of the wit-
nesses, read or cause to be read to the accused the depositions
taken against him, and shall say to him these words, or words
to the like effect-" Hlaving heard the evidence, do you wish
to say any thing in answer to the charge ? You are not
obliged to say any thing unless you desire to do so, but what-
ever you say will be taken down in writing, and may be
given in uvidence against you upon your trial ;" and what-
ever the prisoner shall then say in answer thereto shall be
taken down in writing, and' read over to him, and shall be
sigcned by the said justice or justices, and kept with the de-
positions of the witnesses, and shall be transmitted with them
as hereinafter mnentioned: and afterwards upon the trial of
the said accused person, the same may be given in evidence
against him without further proof, unless it shall be proved
that the justice or justices purporting to sign the saine, did
not im fact sign the same. Provided always that such justice
or justices, before such accused person shall make any state-
ment, shall state to him, and give him clearly to understand
"that he lias nothing to hope from any promise of favour,
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and nothing to fear from any threat whicli may have been
holden out to him to induce him to make any admission or
confession of his guilt, but whatever he shall then say, may
be given in evidence against him upon his trial, notwith-
standing such promise or threat. Provided nevertheless that
nothing herein contained or enacted shall prevent the pro-
secutor in any case from giving in evidence any admission or
confession, or other statement of the accused made at any
time which would by law be admissible as evidence against
such person.

§11. The room or building in which such justice or justices
shall take such examination and statement as aforesaid shall
not be deemed an open court for that purpose : and it shall be
lawful for such justice or justices, in his or their discretion,
to order that no person shal have access to, or be, or remain
in such room or building without theirconsent or permission,
if it appears to him or them that the ends of justice will be
best answered by so doing.

§ 19. After the examination is completed, the accused is
entitled to have copies of the depositions from the officer in

charge, on payment of a reasonable sum, not exceeding the
rate of three pence for each folio of 100 words.

With respect to "Bail" and other matters see post title
"indictable Offences.'

EXECUTION.

Execution is the last stage of criminal proceedings. This
must, in all cases, be performed by the sheriff, or his deputy,
whose warrant for so doing was anciently by precept, under
the hand and seal of the judge. For a long time past, how-
ever, it has been the established practice for the judge to
command execution to be done without any writ. The usage
is for the judge to sign the calendar or list of all the prison-
ers, with their separate judgments in the margin, which is
left with the sheriff. Thus, for a capital felony, it is written
opposite to the prisoner's name-"Let him be hanged by the
neck ;"-formerly, in the days of latin and abbreviation-sus.
per. coll. for suspendaturper collum. This is the only warrant
which the sheriff has for so material an act as taking away
the life of another.-4 BI. Com. 402. The place, however,
ougbt to be somewhere in the county where the criminal
was tried and convicted-unless the record of attainder
be removed into the King's Bench: which court may award
execution in the county where it sits.-3 Inst. 31, 211, 217;
4 BI. Com. 404. If upon judgment to be hanged by the neck
till dead, the criminal be not thoroughly killed, but revives,
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the sheriff must hang him again, for the former hanging was
no execution of the sentence ; and if a false tenderness were
to be indulged in such cases, a multitude of collusions might
ensue.- 2 Eale, 412 ; 2 Haw. 463 ; 4 BI. Com. 406. The
body of a traitor or felon is, in strictness of law, forfeited to
the king, by the execution, and he may dispose of it as he
pleases; but it is usual in all cases, except murder, to give
up the body for interment. Execution may be avoided by a
reprieve, or a pardon; the former is only temporary, but
the latter is permanent. Every judge who hath power to
order execution, hath also power to grant a reprieve.-2
Hale, 412. When a woman quick with child is condemned,
althouglh this is no cause to stay the judgment, yet it is good
cause to respite the execution until she be delivered. Upon
this plea being made, the judge must direct a jury of twelve
matrons, or discreet women, to inquire the fact; and if they
bring in their verdict quick with child-for barely wîitl
child, unless it be alive in the womb, is not sufficient-exe-
cution shall be stayed generally till the next assizes, until
she is cither delivered, or proves, by the course of nature,
not to bave been with child at all.-4 BI. Com. 395. If a
prisoner become non compos mentis betwecn the judgment
and award of execution, the judge ought in this case also to
reprieve him, for furiosus solo furiore punitur ; and the law
knows not but he might have offered some reason, if in his
senses, to have stayed the execution.-lbid. Execution may
be also avoided by a plea of diversity of persons, viz., that
he is not the same that was attainted, and the like. In this
case, a jury shal be empannelled to try the facts. In all
such collateral issues, the trial must be instanter, and no
tine allowed the prisoner to make his defence, or produce
his witnesses, unless he will make oath he is not the person
attainted.-Fost. 42.

*By statute 3 Wm. IV., c. 3, § 19, instead of the former
punishment for treason, viz., disembowelling the traitor, and
dividing his body into four quarters, it is enacted that the
sentence to be pronounced shall be, "that such person be
drawn upon a hurdle to the place of execution, and be there
hanged by the neck till such person be dead, and that after-
wards the body of such person shall be dissected and anato-
mized ;" and when any person shall be convicted of murder,
bis body shall be delivered by the sheriff to a surgeon for
dissection. § 20. After sentence pronounced as aforesaid,
the judge may, if he see probable cause, order a respite.

By 4 & 5 V., c. 27, § 4, sentence of death may be pro-
nounced, after conviction for murder, in the same manner,
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and the court before which the conviction May be had shall
have the same power, in all respects, as after conviction for
other capital offences. § 5. Every person convicted of mur-
der shall, after judgment, be confined in some safe place
within the prison, apart from all other prisoners, and shall
be fed with bread and water only, and with no other food or
liquor except in case of receiving the sacrament, or in case
of any sickness or wound, in which case the surgeon of the
prison may order other necessaries to be administered: and
no person but the gaoler and his servants, and the chaplain
and surgeon of the prison, shall have access to any such con-
vict without the permission iit writing of the court or judge
before whom such convict shall have been tried, or of the
sheriff or his deputy.

EXTORTION.

Extortion is an abuse of public justice, consisting in the
unlawful taking by an officer, by colour of his office, of auy
money or thing of value, where either none at all is due to
him, or not so much is due, or before any is due.-Co. Lit.
368; 10 Rep. 102. This offence, it has been justly ob-
served, may be, in some cases, considered more odious than
robbery ; because it carries with it an appearance of truth,
and is often accompanied with perjury, by the breach of an
oath of office. The punishment for this offence, at common
law, is by fine and imprisonment, and also by a removal from
the office, in the execution of which it was committed. And
there is a further additional punishment by the statute of
Westminster 1, (3 Ed. I., c. 26), by which any sheriff, or
other king's officer, who shall take any reward to do bis of-
fice, shall yield twice as much, and shall be punished at the
king's pleasure ; under which statute an action lies also to
recover this double value.-3 Com. Dig. 323. But justices
of the peace, whose office was instituted after the act, are
bound by their oath of office to take nothing for the execu-
tion of their office but of the king, and fees accustomed, and
costs limited by statute. And generally, no publie officer
can take any other fees or rewards than those given him by
the statute, or such as have been anciently and accustomably
taken, without being guilty of extortion.-Dalt. c. 41.

It is extortion in a gaoler to obtain money from his pri-
soner, by colour of lis oflice.-R. v. Brouglhton, Trem. P.
C. 111; in a coroner to refuse taking an inquest till bis fees
are paid.-3 Inst. 149; or in an under sherzff to obtain bis
fes by refusing to execute process till they are paid, or to
take a bond for his fee, before execution is sued out.-
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Salk. 330. It is also extortion in a miller or ferryman to
take more toll than is due by custom.--R. v. Burdett, 1 Ld.
Ray, 149. It is also an indictable offence to persuade ano-
ther to extort money from a person, whereby money was
actually extorted from him.-R. v. Tracy, 3 Salk. 192.

By 4 & 5 V., c. 25, § 8. If any person shall accuse or
threaten to accuse another of the abominable crime of buggery,
with mankind or beast, or of any assault with intent to com-
mit such crime, or of any attempt, or endeavour, or making,
or offering any solicitation, persuasion, promise or threat to
any person whereby to move or induce such person to commit
or permit sueh abominable crime; with a view or intent to
extort or gain from such person, and shall by intimidating
such person by such accusation or threat, extort or gain from
such person any property, shall be guilty of felony, and on
conviction liable to imprisonment with hard labour in the pro-
vincial penitentary for the term of his natural life, or for any
term not less than seven years, or to be imprisoned in any
other prison or place of confinement for any term not exceed-
ing two years.

EXPLOSIVE SUBSTANCE.

By 10 & il V., c. 4, § 1, any person unlawfully and mali-
ciously, by the explosion of gunpowder or other explosive
substance, destroying or damaging any dwelling house, any
person being therein; § 2, or destroying or damaging any
building with intent to murder any person, or whereby the
life of any person shall be endangercd ; § 3, or shall by any
explosive substance burn, maim, disfigure, disable or do any
grievous bodily harm to any person; § 4, or shall unlawfully
and maliciously cause any gunpowder or other explosive
substfance to explode, or send, or deliver to, or cause to be
received by any person any explosive substance, or any
other dangerous or noxious thing, or cast or throw at or
upon, or otherwise apply to any person any corrosive fluid,
or other destructive or explosive substance, with intent to
burn, maim, disfigure, disable, or to do some grievous bodily
harm, shall, although no bodily injury be effected, be guilty
of felony. § 5. Offenders liable, at the discretion of the
court, to be imprisoned in the provincial penitentiary for
not less than seven years ; or to be imprisoned in any com-
mon gaol not exceeding three years.

§ 6. Maliciously placing or throwing in, into, upon, against
or near any building or vesssl, any explosive substance with
intent to do any bodily damage to any person, or to destroy
or damage any building or vessel, or any machinery, work-

41
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ing tools, fixtures, goods or chattels, whether any explosion
takes place, and whether or not any injury be effected, is
also made felony, and the offender liable to seven years'
imprisonment in the penitentiary, or two years' imprisonment
in the common gaol, at the discretion of the court.

§ 7. Attempt by any overt act to set fire to any building,
vessel, or te any stack, or to any vegetable produce of such
kind, and with such intent, that if the offence were complete,
the offender would be guilty of felony and liable to be im-
prisoned seven years in the penitentiary, is also made felony,
and the ofender liable to seven years' imprisonment in the
penitentiary, and not less than three years, or imprisoned in
any common gaol not exceeding two years.

§ 8. Any person knowingly having in his possession, or
making or manufacturing any explosive substance, or other
dangerous or noxious thing, or any machine, engine, instru-
ment or thing, with intent to commit any offence against
this act, shall be guilty of a misdemeanor, and liable to be
imprisoned in any common gaol not exceeding two years.
§ 9. Such ofenders under eighteen years of age, liable to be
publicly or privately whipped in addition, at the discretion
of the court. §10. Principals in the second degree, and
accessories before the fact, punishable as principals in the
first degree : accessories after the fact liable to imprisonment
in any common gaol not exceeding two years. § 11. Offen-
ders may also be sentenced to hard labour, or to solitary con-
finement not exceeding one month at a time, nor three cal-
endar months in the year, at the discretion of the court.
§ 12. Any justice of the peace of the neighbourhood, upon
reasonable cause assigned upon oath, may issue a warrant
for searching in the day time any house, shop, cellar, yard
or other building, or any vessel in which such explosive or
noxious substance is suspected to be made or kept for such
purpose as aforesaid; and every person acting in the execu-
tion of such warrant, shall have power to seize any gun-
powder, explosive substance or any dangerous or -noxious
thing, or any machine, engine or instrument, which he
shall have good cause to suspect to be intended to ie
used in committing any offence under this act, and te
remove the same to such proper places as he shall think-fit,
and detain the same, until ordered-te restore it·by:any judge
of the court of Queen's Bench, and such searchers shall not
be liable to any suit for such detainer, or for any loss or
damage, other than by the -wilful acts or neglects of the
parties entrusted with the keeping thereof.

§ 13. Any gunpowder, explosive substance, or dangerous



if a ixt Eitttt. 323

or noxious thing, or any machine, engine or instrument,
intended to be used to commit any offence against this act,
and seized accordingly, in the event of conviction, shall be
forfeited, and sold under the direction of the court, and pro-
ceeds paid to the Receiver-General.

§ 14. Any constable or peace officer may take into custo-
dy, witliout warrant, any person found lying or loitering in
any highway, yard or other place during the night, and sus-
rected of intending to commit any felony under this act,
and to detain such person until brought before a justice to
be dealt with according to law. § 15. Such person not to be
detained after noon of the following day, without being
brought before a justice. § 16. Offenders under this act not
to be tried before justices in session, or any recorder of any
city. § 17. Offences committed within the admiralty juris-
diction to be tried accordingly.

FALSE LIGHTS.

Hanging out to cause shipwreck, is made felony by 4, 5,
V., c. 26, s. 8.-See "Wreck."

FALSE PRETENCES.
See "6Cheats,"-p. 137.

Forn of Indictment for False Pretences, 18 V., c. 92.

County of The jurors for our lady the Queen on their
to wit. oath present, that A. B., on the day of
in the year of our Lord, one thousand eight hundred and
at , in the county of , unlawfully, fraudulently

and knowingly, by false pretences, did obtain from C. D. [six
yards of muslin] of the goods and chattels of the said C.D. with
intent to defraud.

FALSE RECEIPTS.

By 12 V., c. 12, if any keeper of any warehouse, or any
forwarder, common carrier, agent, clerk, or other person
employed in or about any warehouse; or if any other factor
or agent, or any clerk or other person employed in or about
the business of such factor or agent, shall knowingly and
wilfully give to any person a writing, purporting to be a
receipt for, or an acknowledgment of any goods or other
property having been received in his warehouse, o in the
warehouse in or about which he shall be employed, or in
any other manner received byhim or by the person in or
about whose business he shall be employed, before the
goods or other property named in such receipt shall have
been actually delivered te hin, as aforesaid, with intent te
mislead, deceive, injure or defraud any person or persons

323
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whomsoever, known or unknown; or if any person shali
knowingly and wilfully accept or transmit or use any such
false receipt or acknowledgment, the person giving and the
person receiving the same shall be severally guilty of a mis-
deneanor, and upon conviction liable in the discretion of the
court to be imprisoned in the penetentiary, and kept at hard
lâbour for any period not exceeding three years nor less than
one year. § 2. And if any owner of merchandize, or other
person in whose name merchandize shall be shipped or
delivered to the keeper of any warehouse, or other factor or
agent or carrier, to be shipped or carried, shall, after the
advance to him of any money, or the giving to him of any
negotiable security by the consignee of such merchandize,
for his own benefit, and in violation of good faith, and with-
out the consent of such consignee first obtained, make any
disposition of such merchandize different from the agreement
in that behalf between such owner or other person aforesaid
and such consignee at the time of or before such money
being so advanced, or such negotiable security being so
given, with the intent to deceive, defraud or injure such
consignee, such owner or other person aforesaid, and every
other person knowingly and wilfully acting and assisting in
making such disposition for the purpose of deceiving, de-
frauding or injuring such consignee, shall be deemed guilty
of a misdemeanor, and, upon conviction, liable to the same
punishment as above. Proviso-that no person shall be
subject to prosecution who shall, before making such dispo-
sition, pay or tender to the eonsignee the full amount of
any advance thereon. § 3. Interpretation clause.

FEES.

See title " Costs."-"Justices of the Peace."

FELLING TREES.

* By statute 2 V., c. 16, reciting, whereas much injury
has arisen from the felling of trees into the Grand River,
Smith's Creek or River Nith, Orb's Creek or River Speed, in
the district of Gore; Otter Creek, in the district of London;
the River Credit, in the Home District ; the River Otonabee,
from Sturgeon Lake tO Rice Lake, the River Scugog and River
Trent, from Rice Lake to the Bay of Quinte, and Crow River,
in the Newcastle and Midland Districts; Rivers Gananoque,
Rideau, and Petite Nation, in the Johnstown district; and
the Rivers Tay, Mississippi, Bonchere, Madawaska, and
Goodwood, in the Bathurst district, in this province, by en-
dangering the mill-dams and bridges, and impeding the
navigation thereof; it is therefoxe, by § 1, enacted, that
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every person or persons, or their employers, cutting and
felling any trees into the said rivers, or upon such parts of
the banks thereof as are usually overflowed in the autumn or
spring, by means of the rising of the waters of the said
rivers, who shall not lop off the branches of such trees, and
eut up the trunks thereof into lengths of not more than
eighteen feet, before they are or shall be allowed to be float-
ed or cast into the said rivers, or any of them, shall, for
every such offence, forfeit and pay the sum of fifty shillings,
or such less sum as is hereinafter provided. § 2. Any per-
son who shall cut down or fell any trees as aforesaid, con-
trary to this act, shall, upon conviction before any two
justices of the district, upon the oath of one or more wit-
nesses, pay such fine as to the justices the case may seem to
require, not exceeding fifty shillings, to be levied by distress,
by execution under the hand and seal of either of said jus-
tices; and in default of such distress or payment of the fine
within three days after conviction, said justices may confine
the offender in the common gaol of the district for the space
of ten days, unless the said fine and costs be sooner paid.
§ 3. All fines levied under this act sball be paid to the trea-
surer of the district, and be applied to the improvement of
the roads within the same. § 6. This act not to apply to
any round or squared timber or trees, masts, staves, deals,
boards, or other sawed or manufactured lumber or saw-elgs,
prepared for transportation to a market.

FELONY.

Felony, in its general sense, comprises every species of
crime which occasioned, at common law, the forfeiture of
lands or goods-4 BI. Com. p. 94; and by the common
law is against the life of a man-as murder, manslaughter,
fieo de se, &c. ; against a man's goods-as larceny and rob-
bery; against his habitation-as burglary, arson; and
against publie justice-as breach of prison.- Inst. 31.
And by statute-as forgery, &c.

Before the reign of .Hen. I. felonies were punished with
pecuniary fines; for he was the first who, about the year
1108, ordered felons to be hanged. Sirice his reign, the
judgment for felony continued the same by the common law,
unless the offender was allowed to pray the benefit of clergy.
-4 Inst. 124. But this custom has been recently abolished
by statute *3 Wm. IV., c. 3; by which statute the particular
crimes which, for their enormity, ought to be punished with
death, (a) are expressly mentioned ; and all other felonies

(a) See also 4 & 5 V., c. 24, § 20, defining capital offences.

PfIlot».
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shall be punished by banishment or transportation, or by
imprisonment with hard labour.

See further on this subject, title "Punishment."

In all felonies, the offender forfeits to the king all bis
goods and chattels, absolutely, and the profits of all his free-
hold estates for life, and for a year and a day after his
death.-1 Inst. 391.

But now, by the 4 & .5 V., c. 24, § 21, after punishment
endured, the same shall have the like effects as a pardon.
§ 23. Costs of prosecution, in all cases, to be paid out of the
publie funds, and no such fees shall in any case be demanded
of or payable by the accused.

FENCES.

By 4 & 5 V., c. 25, § 32, if any person shall steal or shall
cut, break or throw down, with intent to steal, any part of
any live or dead fence, or any wooden post, pale or rail, set
up or used as a fence, or any stile or gate, or any part
thereof respectively, every such offender being convicted
thereof befere a justice of the peace, shall, for every sucb
offence, forfeit and pay over and above the value of the
article or articles so stolen, or the amount, of the injury done,
such sum of money not exeeding £5, as to the justice shall
seem meet.

By 4 & 5 V., c. 26, § 23, if any person shall unlawfully
and maliciously eut, break, throw down, or in any wise destroy
any fence, of any description whatsoever, or any wall, stile
or gate, or any part thereof respectively, every such offender,
being convicted thereof before a justice of the peace, shall
forfeit and pay over and above the amount of the injury
done, such sum of money not exceeding £1, as to the justice
shall seem meet.
. By the Municipal Act 12 V., c. 81, the township munici-

palities are authorised to make by-laws for "settling the
height and description of lawful fences."

See alse post title, " Line Fences and JWatercourses."

FERRIES.

*By statute 37 G. III., c. 10, justices in sessions are em-
powered to make such rules and regulations as shall appear
necessary at ferries, and to establish rates and fees to be taken
thereat, a.list or table of which rules and regulations, rates and
fees, shall be set up in some conspicuous place at such ferries,
and any person having charge of a ferry, convicted before
any one justice of demanding or receiving any higher or
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greater rate or fee, or of any breach of the rules or regula-
tions, shall forfeit 20s., to be recovered before any one justice,
and levied by distress and sale, one-half to the informer, and
the other to the district.

By 12 V., c. 80, so much of the above statute as vests any
powers in the magistrates in quarter sessions, is repealed;
and by the 12 V., c. 81, the council of each county is au-
thorised to make by-laws for regulating ferries, &c.

By 8 V., c. 50, § 1, any person unlawfully interfering
with the rights of any licensed ferryman, by taking, carry-
ing and conveying at any such ferry across the river or
stream there, any person, cattle, carriage or wares, in any
boat, vessel or other craft, for hire, gain, reward, profit or
hope thereof, or doing any thing to lessen the tolls and profits
of such ferry, upon being convicted thereof before a justice
of the peace, shall forfeit and pay such sum', not exceeding
£5, as to such justice shall seem meet, to be paid to the
party aggrieved, (except when examined as a witness,) and in
such case the money shall be applied in the saine man-
ner as for a breach of the peace. § 2. If not immediätely
paid, the offender may be committed to the common gaol for
any term not exceeding two calendar months, unless the
penalty and costs sooner paid. § 3 License for a ferry to
be under the great seal of the province. § 4. Defendant
may appeal to the next general quarter sessions to be holden
not less than twelve days after conviction. § 5. Ferries not
to extend any greater distance than one mile and a-half on
each side of the point at which the ferry is usually kept,
unless where limits previously established.

Steamboats-Encouragement Of.
By 20 V., c. 7, § 1, it is enacted, that where a ferry is re-

quired over any stream or other water within Upper Canada,
and the two shores of such stream or water shall be in different
municipalities not in the same county, it shall be lawful for
the Governor in council to grant a license under the great
seal of the province to either of such municipalities exclu-
sively, or to both conjointly, as may be most conducive to
the public interest, such license to confer on such municipality
or municipalities a right to establish a ferry from shore to shore
on such stream or water, and with such limit and extent as
shall appear advisable to the Governor -in council, upon con-
dition that the craft to be used for the purpose of such ferry
shall be propelled by steam; and the craft shall be of such
dimensions, and engine of such power as the Governor in
council shall direct,; and also subject to such further and
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other conditions as to the Governor may seem meet. § 2.
Such license may be granted for any period not exceeding
fifty years. § 3. Upon the receipt of such license it shail
be laiwful for such municipality or municipalities to whom
such license shall have issued to pass a by-law declaring
their determination to sub-let the said ferry, which ferry
they are hereby authorised to sub-let for such price, and
upon such terms, and to such parties, and on such conditions
as to rates of ferriage to be paid as the said municipality or
municipalities may deem best: provided that in so sub-let-
ting the terms of the license from the Crown shall notin any
way be contravened. § 4. In all cases where the one shore
of such stream or water is within the limits of a city, town
or incorporated village, and the other shore of the same in a
township or other rural municipality, the license in such case
shall be issued to the city, town, or incorporated village:
provided always, that in all cases where the rural munici-
pality opposite to any such city, town, or incorporated
village, shall be an island, then the license shall be granted
to the island municipality. § 5. No license shall in future
be granted to any person or body corporate beyond the
limits of the province, but to the municipality within the
limits of which such ferry exists, or in case of the establish-
lishment of any additional ferry on the provincial frontier,
then to the municipality in which any such additional ferry
shall be established.

FINES AND FORFEITURES.

*By statute 11 G. IV., c. 1, it is enacted, that in all cases
in which, by the criminal law of England, the whole or any
part of any fine or penalty, imposed for the punishment of
any offence, is in any manner appropriated for the support
of the poor, or to any parochial or other purpose, inapplic-
able to the existing state of the province, such fine or penal-
ty, or such part thereof as shall be so appropriated, shall be
paid, when received, to the treasurer of the district, for the
use of the district, and to be accounted for in the same
manner as assessments.

*By 7 W. IV., c. 14, § 5, fines not otherwise approprialed
shall go to the use of the province.

By 4 & 5 V., c. 12, s. 1, justices of the peace are required
to make a return of all convictions had befere them imposing
any fines, forfeitures, or penalties, to the next general quarter
sessions, and of the receipt and application of the same.
§ 2. Under the penalty of £20. § 6. Sheriffs are required
to transmit quarterly to the Inspector-General an account

fies auzi ffotitttrto.
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upon oath of all fines, penalties and forfeitures levied by
them, and pay over the same within twenty days after col-
lection, under the like penalty for neglect.

By 12 V., c. 81, s. 185, all fines under any municipal by-
law shall go, one-half to the informer, and the other to the
municipality; and the whole to the municipality in case of
prosecution by them.

By 12 V., c. 10, art. 17, whenever any pecuniary penalty
or any forfeiture is imposed for any contravention of any act,
if no other mode be prescribed for the recovery thereof, the
same shall be recoverable with costs by civil action at the
suit of the Crown, or of any private party suing as well for
the Crown as for himself, before any court of competent

jurisdiction, upon the evidence of one witness ; and if no
other provision made for the appropriation of the same,
one-half shall belong to the Crown, and the other half to the
private plaintiff ; and if there be none, the whole shall
belong to the Crown.

FIRE.

*By statute 32 G. III., c. 5, justices in quarter sessions
arc empowered to make such orders and regulations for the
prevention of accidental fires, as to them shall seem meet
and nccessary, and to appoint firemen or other officers, for
the purpose of extinguishing the same, and to make such
orders and regulations as to them shall seem fit or necessary,
in any town or place where there may be forty storehouses,
within half a mile square.

By the Municipal Act 12 V., c. 81, § 51, any person who
shall light a fire in any of the streets, lanes, or public places
of any said police villages, shall for every such offence incur
a penalty of 5s. currency, to be sued for and recovered by
the inspecting trustee, before any one justice residing within
five miles of such village, and to be levied by distress and
sale, and applied to the repairs and improvement of the
streets and lanes.

By 20 V., c. 36, s. 2, it shall be the duty of the coroner
within whose jurisdiction any city or incorporated town or in-
corporated village (a) in this provinçe shall lie, whenever any
fire shall occur whereby any house or other building in such
city, town or village shall be wholly or in part consumed, to
institute an inquiry into the cause or origin of such fire, and
whether it was kindled by design or accident, or was the

(a) The act does not seem to extend to townships, but is limited to cities,
towns, and incorporated villages.
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result of negligence or accident, and to act according to the
results of such inquiry'; and for the purpose aforesaid such
coroner shall summon and bring before him all persons whom
lie may deem capable of giving information or evidence
touching or concerning such fire, and shall examine such
persons on oath and reduce their examinations to writing and
return the same to the clerk of the peace for the district or
county within which they shall have been taken. But such
inquiry is not to be instituted until it has first been made to
appear to sucli coroner that there is reason to believe that
such fire was the result of culpable or negligent conduct or
design, or occurred under such circumstances as in the
interests of justice and for the due protection of property to
require an investigation. § 3. Such coroners may in their
discretion or on the written requisition of any insurance
agent, or of any threc householders in the vicinity of such
fire, to impannel a jury from among the householders resident
in the vicinity of such fire, to hear the evidence that may
be adduced touching such fire, and to render a verdict
thereupon in accordance with the facts. § 4. The coroner
is empowered to summon and compel the attendance of
witnesses as at ordinary inquests before him. § 5. He
may impose a fine not exceeding 20s. on anyjuror neglecting
to attend after being duly summoned and called three times;
a certificate of such names and fines signed by the coroner to
bc transmitted to the clerk of the peace on or before the first
day of the next ensuing quarter sessions, and a copy served
on the defaulters: and fines so certified shall be levied as
fines imposed at quarter sessions. § 7. Coroner's fee for
holding such inquiry to be £2 10s. per day not over two
days, to be paid by the treasurer of the city, town or village
where the inquiry shall be holden.

FIREMEN.

By 4 & 5 V., c. 43, § 1, the *7 G. IV., c. 8, is repealed.
§ 2 enacts, that whenever any company or companies shall
have been regularly enrolled in any city, town, or place in
which the formation of companies of firemen is by law
authorised and regulated, it shall be lawful for the corporate
authorities or board of police in such city or toxvn, or if no
such authorities, for the justices of the peace of the district
in general quarter sessions assembled, or the majority of
them, being satisfied of the efficiency of such persons and
accepting their enrolment, to direct the clerk of the peace
for the district to grant to each member of such company a
certificate that he is enrolled in the same, 'which certificate
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shall exempt the party during his enrolment and continu-
ance in actual duty as such fireman, from militia duty i
time of peace ; for serving as a juryman or a constable, and
from all parish and town offices. § 3 authorises corporate
authorities or board of police in any city or town, or if no
such authorities, then the justices of the peace for the dis-
trict, or the majority of them at any general or adjourned
session, upon complaint to them made of neglect of duty by
any individual of such fire company, to examine into the
same; and for any such cause, or in case any individual of
such company shall be convicted of a breach of any of the
rules legally made for the regulation of the sane, to strike
off the name of such individual from the list of the company,
and thenceforward the certificate granted to such individual
shall have no effect in exempting him from any duty or ser-
vice mentioned: provided always, that it shall be in the
discretion of the corporate authorities or boards of police,
or of the justices of the peace for the district, as aforesaid,
respectively to. consent to the formation as aforesaid of any
fire company in any such city, town, or place as aforesaid,
or to defer the same, as may be deemed expedient: also in
their discretion to discontinue or renew any such company.

By 12 V., c. 36, members of enrolled companies of fire-
men who have regularly and faithfully served seven conse-
cutive years, shall be entitled to a certificate thereof from
the clerk of the peace, 'which shall exempt them from serv-
ing in the militia in time of peace, and from all parish and
town offices.

FIREWORKS.

By statute 9 & 10 W. III., c. 7, § 1, making or selling, or
throwing fireworks from any house into any public street or
road, shall be adjudged a ccmmon nuisance; and by § 2, any
person selling fireworks, or implements for making the same,
shall, upon conviction before one justice, on oath of two wit-
nesses, forfeit £5, half to the poor, and half to the prosecu-
tor, to be levied by distress ; and any person permitting
same to be cast or thrown from his house into any public
street or road, shall forfeit 20s. § 3. And any person who
shall cast, or fire, or aid in casting or firing any, shall forfeit
20s.; and if not immediately paid, shall be committed to the
house of correction, to be kept to hard labour, not exceeding
one month.

By the municipal act 12 V., ch. 81, the municipalities are
authorised to make by-laws for preventing or regulating the
firing or settig off of fire-balls, squibs, crackers, or fireworks.
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FISH.

* By statute 3 W. IV., c. 29, entitled, "An Act to pro-

tect the white fish fisheries, in the straits or rivers Niagara,
Detroit and Saint Clair, in this province," a penalty of £125
is imposed upon any person using any seine or net for the
taking of white fish, in any of the above waters, of a greater
length than 50 fathoms. § 2. Also a penalty of £50 on
persons fishing on Sunday. § 3. And a penalty of £125
for attempting to divert the natural progress or running of
the white fish, by shingling or other device ; or imprison-
ment, not exceeding three months. § 4. Fishing in front
of lands of another individual (except in the channel) sub-
ject to a penalty of £50. § 6. The above penalties to be
recovered by action of debt, with costs of suit, before any
court of competent jurisdiction; one moiety to the informer,
and 'e other to the province.

By statute * 3 V., c. 24, § 1, the Governor may appoint
one or more inspectors of fish. § 2. Inspectors before en-
tering upon the duties of their office to take the following
oatîh or affimation:

I do solemuly swear, or affirm (as the case nay be) that I
will faithfully, truly and impartially, according to the best of
mv judgrment, skill and understanding, execute, do and perform
the duty and office of an inspector of fish, according to the true
intent and meaning of the act, intitu1ed, 'An act to regulate the
inspection of fish, and to prevent non-residents in this province
fromn fishing in the waters of the same.'"

§ 3. Inspector to make annual returns to the clerk: of the
peace, in the month of January, of the quantity of each
quality itspected. § 4. It shall be the duty of the inspector,
on application being made for that purpose, to proceed to
inspect all fish, by opening one of; the heads of each barrel
or half barrel, and if the same -is found:to contain sound, and
merchantable fish, with a sufficient quantity of salt to pre-
serve the same, he shall then brand the same, as hereinafter
provided, on the head of such barrel or half barrel; and if.
the fish are found unsound or not merchantable, the same
shall be destroyed by the inspector; and if the barrel or half
barrel is not full, or not salted with a sufficient quantity of
salt, in that case the said inspector shall fill the saie with
sound or merchantable fish,, or add such quantity of salt as
he may deem requisite : each barrel to contain two hunded
pounds, and each half barrel one hundred pounds. § 5.
Each barrel or half barrel shall be filled with fishof one and
the same kind, and the inspectors shall brand in plain legiblei
letters on the head of each barrel or half barrel of fish-ins
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spected by them respectively No. 1 or No. 2, representing
the quality of the fish packed or re-packed, and they shall
also brand on the head of each barrel or half barrel the
species of the fish, the initials of the christian name and the
whole of the surname of the inspector, the name of the dis-
trict in which such fish was inspected, and the words "l Upper
Canada." § 6. If any person shall intermix, take out, or
shift any fish of any barrel or half barrel inspected and
branded as by this set required, or put into any barrel or
haif barrel inspected and branded, any other fish for sale
or exportation, or alter the face of or change the brand or
mark of any inspector contrary to this act, the offender shall
forfeit and pay £5 on conviction before any two justices,
upon the oath of one or more witnesses: such penalty, if not
paid in three days after conviction, to be levied of the goods
and chattels of the offender as hereinafter provided. § 7.
All pickled fish duly inspected in any district in this pro-
vince, shall not be liable to re-inspection in any other dis-
trict, and may be shipped and exported to any foreign port.

8. All barrels or half barrels used for packing and re-
packing pickled fish, shall be manufactured in this province,
and shall be made of sound well seasoned white, red or black
oak, white ash, or white pine timber. The barrels and half
barrels shall be well hooped with at least ten good hoops
each, and shall be made in a workmanlike manner. The
fees for inspecting and branding shall be, for each barrel-
Gd. currency, and for each half barrel 4d. currency; and for
overhauling, re-packing, inspecting and branding, for each
barrel is., and for each half barrel T7d-, exclusive of cooper-

age and for every bushel of salt or part thereof se consumed
as aforesaid, the value of such sait according to the market
price thercof at the time andplace cf such inspection; the
fees and charges to be paid by the person employing the
inspector. § 9. If any inspector shall be guilty of any fraud
or neglect in inspecting fish, or of offering any fee or reward
to owners of fish or their agents, or to any other person, in
order to obtain the profits of inspecting or re-packing the
same, or shall brand any barrel or half barrel containini
fish contrary to this act, or which has not been actually
inspected, or shall permit any other person to use his brand
in violation or evasion of the provisions of this act, he shall,
on conviction before any two justices of the district, upon the
oati of one or more witnesses, forfeit and pay £10, and in
default of payment within six days after conviction, such
justices, or any one of them, may issue an execution against
such inspector's goods and chattels, as by any law of thisý
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province is authorised in judgments awarded in the Court
of Requests. § 10. No person not residing in this province
shall fish within the waters of Upper Canada, or be directly
or indirectly engaged in the same, either as owner or agent,
or part owner of a seine, or as a partner, or have any seine,
net or line upon any part of the beach of the waters of this
province: and every person so offending shall be liable to be
imprisoned for a period not less than thirty days nor exceed-
ing ninety days, upon the oath of one or more credible wit.
nesses. § 11. If it shall appear to the inspector that a part
of the fish in any barrel or half barrel inspected by bim is
sound and part unsound, it shall be lawful for said inspector
to separate the sound from the unsound, and re-pack the
sound fish, and add such salt or pickle as he may judge
necessary, and brand the same as aforesaid, and such fish as
the inspector shall judge not capable of preservation he shall
condemn as bad. § 12. This act not to apply to any fish
packed out of the province and imported.

By 20 V., c. 21, § 1, the 7 V., c. 13, § 8, c. 47, and the
18th sub-section of the 60th § of the Municipal Corporations
Act 12 V., c. 81 are repealed. § 4, authorises the Governor
to appoint two superintendents of fisheries, one for Upper
Canada and one for Lower Canada. § 18. The main chan-
nel of rivers not to be obstructed by nets or fishing apparatus
for the purpose of taking salmon or fish, under a penaltynot
exceeding £5, and the forfeiture of the fishing apparatus,
and in no case shall the said channel or course left open be
less than one-third of the whole breadth of the river. § 19.
Penalties and forfeitures under this act, or the regulations to
be made under it, may be recovered on complaint before the
superintendent of fisheries, or any stipendiary or other magis-
trate in a summary manner, wid .costs, the same as provided
by law, in cither section of the province, in other cases where
summary jurisdiction is given to magistrates. § 20. Any
offender who shall nut forthwith pay the fine and costs, shall
be committed to gaol for any time not exceeding one month.
§ 28. Penalties to be sued for within twelve months from the
commission of the offence. § 26. From the lst of June to
the 20th of October in each year, the owner of any dam or
slide on any river which salmon may ascend, shall for the
purpose of affording a passage to the fish, attach to each dam
or slide, a fish-way of such form and dimensions, as shall be
determined by the Governor in council, under a penalty of
one pound for each day on which he shall fail so to do.

27. It shall not be lawful to catch salmon in any way what-
ever, except wivth a rod and line between the lst of September
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and the 10th of March in Upper Canada. § 29. It shall not
be lawful to kill salmon, maskilongé, speckled trout, nor bass
at any time by the aid of spears, torchlight, or other artificial
light in Upper Canada. § 32. Nor for any person to buy or
sell such fish ; and any fish so taken may be declared forfeited
to the complainant by any magistrate. § 33. In every case
of contravention of this act, or of the regulations to be made
under it, for which no other penalty is provided, the offender
shall incur a penalty of not less than £2, nor more than £5.

34. It shall not be lawful to construct any fish-pound in
any river or brook. § 34. The power heretofore vested in
the municipalities by the 18th subsection of the 60th section
of the 12 V., c. 61, as extended by the 67th and 106th sec-
tions of said act are hereby transferred to the Governor in
council. § 37. For the purpose of encouraging and affording
information with respect to the production of salmon and
other fish, an apparatus for the artificial propagation of fish
shall be kept in the department of the Commissioner of Crown
Lands.

FISH DAMS.

By 4 & 5 V., c. 26, § 15, maliciously destroying any dam
to any fish-pond or private fishery, is made a misdemeanor.

FLOUR AND MEAL.

By 19 & 20 V., c. 87, former acts are repealed. § 3.
The boards of trade in Quebec, Montreal, Toronto, King-
ston and Hamilton, and the municipal authorities in other
places where inspectors may be required, are authorised to
appoint boards of examiners of applicants for the office of
inspector. § 4. The mayo the cities of Quebec, Mon-
treal, Kingston and Hamilto , and the mayor or chief muni-
cipal officer of other places may appoint an inspector for
their localities, to be first examined and approved by the
board of examiners; and where there is a board of trade,
such appointmment must be on the requisition of such board.
§ 6. Inspectors required to take a certain oath of office be-
fore acting. ý 11. The board of trade of any city or place
may hear complaints against inspectors or assistants, and
notify the mayor, &c., to remove such inspector. § 12. Di-
rects in what manner flour shall be inspected, and on whose
requisitioi and where to be made. § 13. And flour taken
from any barrel by the inspector shall be re-delivered to the
owner, under the penalty of £5. § 14. Each inspector to be
provided with branding irons, and to brand each barrel im-
mediately after inspection. "Sour" and "unmerchantable

,fleuir
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flour" to be marked accordingly. A bill of inspection to be
furnished by the inspector, and if false, the inspector to be
liable to a penalty of £20 and dismissed from office. § 15.
The weight of every cask to be ascertained, if suspected not
to be of full weight ; the deficiency to be made good by the
proprietor, and every inspector making default herein shall
be liable to the penalty of £20 and other damages. §16.
Brand marks to be neat and legible and according to the act,
under the penalty of £5. § 17. Disputes between the in-
spector and owner with respect to the quality or condition of
flour, to bc decided by three persons summoned and sworn
before a justice of the peace. § 18. Any inspector refusing
or neglecting to act when required (unless at the time em-
ployed in his duty) to incur a penalty of £5 on conviction
before any one justice, over and above damages. § 19.
Adulterated flour may be seized by the inspector and de.
tained, and the offender liable to a penalty of £20. Prose-
cution for to be commenced within one month. § 20. Manu-
facturers or packers undermarking the tare of any barrel
or half barrel, to incur a penalty of 20s. § 21. And any
person offering for sale any barrel, &c., deficient in weight,
shall incur a penalty of 20s. for each cask. § 22. Inspec-
tors and assistants not to deal in flour directly or indirectly,
or act as agent for any seller or purchaser, under the penalty
of £50 and removal from office. § 23. Qualities of flour,
how to be designated. § 25. Every half barrel of flour to
contain 98 pounds net : every barrel 196 pounds net. Rye
flour and Indian meal same weight; every half barrel of oat-
meal 112 pounds net: every barrel of oatmeal 224 pounds
net. The name of the packer or manufacturer to be branded,
painted or marked at full le h, the name of the mill or
place of packing, quality and ght and tare, under a pen-
alty of two shIillings for each barrel or half barrel. § 26.
Barrels to be of a certain size and construction, under the
penalty of two shillings for each barrel. § 27. Inspectors
to make weekly returns to the board of trade of flour or meal
inspected. § 28. Any manufacturer or packer obliterating
the inspector's marks, or counterfeiting any such marks, or
using old barrels without destroying the old marks, or using
inspector's brands without authority, shall incur a penalty
of £50 ; and any inspector or assistant inspecting or mark-
ing flour out of his jurisdiction, or hiring out his marks, or
conniving at any fraudulent evasion of the act, shall incur a
penalty of £50. § 29. All fines and penalties under this
act not exceeding £10, shall be recoverable by any inspec-
tor, or other person suing, in a summary way before any



ortibWe [nttp ane metainer. 337

two of her Majesty's justices of the peace for the locality,
and levied by distress ; and if exceeding £10, then by infor-
mation or civil action in a recorder's court, or any other
court of competent jurisdiction; one moiety of such penal-
ties to be paid to the treasurer of the municipality, and the
other to the inspector or informer. § 30. Prosecutions to
be commenced within six months. § 31. Inspection of flour
not to be compulsory. § 32. The word "meal" to indicate
"Indian meal and oatmeal."

FORCIBLE ENTRY AND DETAINER.

What is a Forcible ]Entry.

A forcible entry is committed by violently taking posses-
sion of lands and tenements, with menaces, force and arms,
and without the authority of the law.-4 BI. Com. 148. And
even if a man have a good right to the land, and enter
forcibly, be may be indicted.-Dalt. (Ed. 1727) c. 129. A
single person may commit a forcible entry as well as a num-
ber of persons.-1Raw., c. 64. § 8, 12, 29. A forcible entry
is made with a strong hand, with unusual weapons; an
unusual number of servants or attendants ; or with menace
of life or limb ; or, by breaking open the doors of a house,
whether any person be in it at the time or not; and though
a man enter peaceably, yet if he turn the party out of pos-
session by threats, or violence, this also amounts to aforcible
eritry.-l ffaw., c. 64. § 25. But merely drawing a latch,
and entering a house; or opening the window or door with a
key; or entering by an open window, do not constitute a
forcible entry.-Ibid.

7What is a cible Detainer.

A forcible detainer, is where a person who enters peace-
ably, though unlawfully, detains possession by force; and
the sanie circumstances of violence or terror which makes
an entry forcible, will also constitute a forcible detainer.
Therefore, whoever, after an unlawful entry, keeps in the
house an unusual number of persons, or weapons, or threatens
to do some bodily hurt to the former possessor, is guilty of a
forcible detainer. So, if a man shuts the door against a
justice of the peace, coming to view the force, and obstina-
tely refuses to let him come in ; so a lessee, who, after the
end of his terni, keeps arms in his house to oppose the entry
of the lessor, is guilty of a forcible detainer; and the same
with regard to a lessee at will, after the will is determined -
or of a mortgagor, after the mortgage is forfeited.-2 faw.,

43
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c. 64, § 30; 4 Com. Dig. 201. But the mere refusal to go
out of a house, and continuing therein in despite of another,
does not amount to a forcible detainer.-1 Jfaw., c. 64, § 30.
Therefore, if a lessee at will (after the determination of his
tenancy,) merely denies possession to the lessor, or even
shuts the door against the lessor when he would enter, this
is a not a forcible detainer.-Cro. Car. 486. And a man
io b'reaks open the doors of his own dwelling-house,

forcibly detained by one who has the bare custody, of
it, is not guilty of a forcible entry or detainer.-1 llaw., c.
64, § 32.

Of the Remedy.

At common law, a man disseised of any lands or tenements,
if he could not prevail by fair means, might lawfully regain
the possession thereof by force.-1 ffaw. 140. But tliis in-
dulgence of the common law having been found, by experi-
ence, to be very prejudicial to the public peace, it was
thouglit necessary, by many severc laws, to restrain all
persons from the use of such violent methods of doing them-
selves justice.-Ib. 141. Accordingly, by 4 R. H., statute
1, c. 8, none shall make entry into lands but where entry
is given by law, and in such case not with strong hand nor
with multitude of people, but only in lawful and easy man-
ner. And if any do the contrary, and thereof bc convicted,
he shall'be punished by imprisonment and ransomed at the
k-ing's wvill.

By 15 R. H., c. 2, at all times that forcible entries be
made, and complaint thereof cometh to justices of the peace,
or any of them, the same justices or justice shall take suffi-
cient power of the county, an to the place where such
force is made; and if they fin ny that hold such place
forcibly, they shall be taken and put in the next gaol, there
to abide convict by the record of the justices or justice, till
they have made fine and ransom to the king. And all they
of the cointy, as well the sheriff as others, shall attend upon
the justices, to assist them to arrest such offenders, upen pain
of imprisonment, and to make fine to the king.

By 8 H. VI., c. 9, where any doth make forcible entry
into lands, teñiements, or other possessions,'or them hold
forcibly, after complaint made to the justices of the peace,
or one of them, by the party grieved, the justices or justice,
within a convenable time, shall cause the statute duly to be
exccuted at the costs of the party grieved.-§ 2.

Thouglh such persons making such entries be present, or
voided before the coming of the justices; nevertheless, the
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justices, in some town next the tenement, or in other conve-
nient place, shall have power to enquire by the people of the
county, as well of them that make such forcible entries into
lands and tenements, as of them which the same hold with
force. And if it be found before them, that any doth con-
trary to this statute, the justices shall cause the tenements
so entered or holden to be re-seised, and put the party so put
out in full possession.-§ 3.

When the justices make such enquiries, they shall cause
their precepts to be directed to the sheriff, commanding him
to cause to come before them sufficient and indifferent per-
sons dwelling next about the lands so entered, to enquire of
such entries, whereof every man empannelled shall bave
lands of the yearly value of 40s. And the sheriff shall
return issues upon them at the day of the first precept
returnable, 20s.; and at the second day, 40s. ; at the third
time, OOs. ; and every day after, the double. And if any
sheriff or bailiff make not execution duly of the said precepts,
he shall forfeit to the king £20, and moreover make fine
and ransom.-§ 4.

An inquisition for a foxcible entry taken before magis-
trates under 8 H. VI., c. 9, must shew what estate the party
expelled had in the premises, and if it do not, the inquisition
will be quashed, and the court will award restitution. The
inquisition will also be bad if it appear to the court that the

efendant had no notice, or that any of the jury had not
lands or tenements of the value of 40s., or that the party
complaining was sworn as a witness.-Rex. v. Mcffeavrey
et al., and Mitchell v. Thompson, Mickls. 1 Vic.; Cameron's
Diqest, p. 38.

By 21 Eliz., c. 11, no titntion upon any indictment of
forcible entry, or holdin th force, shall be made, if the
persons indicted had th occupation or had been in quiet
possession, three years next before the day of such indict-
ment found, and their estate therein not ended, which the
party indicted may allege for stay of restitution ; and if the
other traverse the same, and the allegation be found against
the party indicted, he shall pay costs.-§ 3.

By 21 Jac. I., c. 15, a justice of the peace may also give
like restitution of possession to tenants for term of years.
If the offender, being in the house, make no resistance, then
the justice can neither arrest nor remove them on his view,
and the party cannot be arrested unless the force be found
by the enquiry of a jury, and if such forcible entry and
detainer be found, then the justice shall cause the lands to
be restored.-Dalt. I., 44. Although one justice alone may
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proceed in such cases, yet it may be advisable for him, if the
tinme for viewing the force will suffer it, to take to his assis-
tance one or two more justices.-Burns, J., 179.

A conviction by a justice for a forcible entry, on view,
must set a fine upon the defendant, otherwise the Court of
King's Bench will discharge him from a commitment on such
conviction, by habeas corpus.-R. v. -Elwell, Str., 794; Ld.
R., 1514. If a fine be set, the conviction cannot be quashed
on motion, but the defendant must bring bis writ of error;
but if no fine be set, it may then be quashed on motion.-R.
v. Layton, 2 Salc., 450*

Restitution

Must be awarded by the same justices before whom the
inquest was found. If a restitution shall appear to bave been
illegally awarded or executed, the Court of King's Bench will
set it aside, and grant a re-restitution to the dcefendant.-1
1aw., c. 94, § 63, 64, 65.

The sheriff, in executing the writ of restitution, may raise
the power of the county to assist; but the justices may, if
they think proper, make restitution in person. A justice, or
the sheriff, may break open a house to make restitution; and
if the possession be avoided by a fresh force, the party may
have a second writ of restitution without a new requisitidn,
if applied for within a reasonable time.-lIaw., c. 64, § 49,
52; 4 Com. Dig., 204.

ow Punislhable by Indictment.

A forcible entry and detainer is aise, at common law, pun-
ishable by indictment; and if three or more be concerned, it
is also a riot, and may be proce d against accordingly.-
-Dalt., c. 44.

Record of a Forcible Detainer upon view, before three
Justices. (Burn.)

[Or it may be before one Justice only.]

County of Be it remeinbered, that on the day of
to wit. , in the year of the reign of our

sovereign lady ictoria, at , in the county aforesaid,
complained to us and Esquire's, three of the justices of
our said lady the Queen, assigned to keep the peace in the said
county, and also to hear and determine divers felonies, trespas-
ses, and other nisdemeanors, in the said county committed, that

and , late of , in the said county, yeomen, into the
messuage of ber the said , situate within the township of

, in the county aforesaid, did enter, and ber the said
of the messuage aforesaid, whereof the said , at the time of
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the entry aforesaid, was seised, as of the freehold of her the
, for the term of her life, unlawfully ejected, expelled and

removed, and the said messuage from her the said , unlaw-
fully, with strong hand and armed power, do yet hold and from
her detain, against the form of the statute in such case made
and provided; whereupon the said then, to wit, on the said

day of , in the year aforesaid, at the township of
in the county aforesaid, prayeth of us as aforesaid, beingjustices,
that a due remedy be.provided to her in this behalf, according
to the form of the statute aforesaid; which complaint and prayer
by us the aforesaid justices being heard, we the aforesaid
justices, aforesaid, to the messuage aforesaid, personally have
come, and do then and there find and see the aforesaid , the
aforesaid messuage, îvith force and arms unlawfully, with
strong hand and armed power detaining, against the forn of the
statute in such case made and provided, according as she the

hath so as aforesaid unto us complained; therefore it is
cosnsiderecl by us, the aforesaid justices, that the aforesaid
of the detaining aforesaid, with strong hand, by our own proper
view, then and there as is aforesaid had, are convicted, and
every of them is convicted, according to the form of the statute
aforesaid, whereupon we, the justices aforesaid, upon every of
the aforesaid do set and impose.severally, a fine of of
good and lawful money of this province, to be paid by them
and every of them, severally, to our said sovereign lady the
Qiicen, for the said offences, and do cause them and, every of
them then and there to be arrested, and the said and
being convicted, and every of then being convicted, upon our
own proper view of detaining aforesaid with strong hand, as is
aforesaid by us, the aforesaid justices, are committed, and every
of them is committed to the common gaol of our said lady the
Queen, at , aforesaid, in the county aforesaid, being the
next gaol to the messuage aforesaid, there to abide respectively
until they shall have paid ir severai fines respectively, to
our said lady the Queen, for ir respective offences aforesaid,
concerning which, the premises aforesaid, we do make
this our record. In witness whereof, we the said , the
justices aforesaid, to this record our hands and seais do set, at

,aforp-said, in the county aforesaid, on the dayV of ,t
n the year of the reign of our said sovereign lady the Queen.

Mittinus for a Forcible Detainer, upon view, by one Justice.
(Burn.)

To all or any of the constables or other peace officers in the
said county of , and to the keeper of the common gaol at

in the said county of

PRovINcE OF CANADA.

County of Whereas upon complaint this day iade unto
to wit. re J. C., Esq., one of her Majesty's justices
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of the peace for the county of , by A.B. of , in the said
county, yeoman, I, the said justice, did immediately go to the
dwelling-house of the said A. B. at , aforesaid, and there
found upon mine own view C. D. late of , labourer, E. F.,
late of the same place, labourer, and G. H. late of , car-
penter, forcibly-with strong band and armed power holding the
said bouse, against the peace of our said lady the Queen, and
against the statute in such case made and provided ; therefore
I send you, by the bringers hereof, the bodies of C. D., E. F.
and G. H. convicted of the said forcibly holding, by mine own
view, testimony and record; commanding you, in her Majesty's
name, to receive them into your said gaol, and there safely to
keep them and every of them, respectively, until they shall
have respectively paid the-several sums of [ ], of good and
lawful money of this province, to our said sovereign lady the
Queen, wvhich I have set and imposed upon every of them
separately, for a fine and ransom for their said trespasses, re-
spectively. Herein fail you not, on the pain that will ensue
tbereon. Given at aforesaid, in the county aforesaid, under
my hand and seal, the day of ,in the year of the
reign of our sovereign lady the Queen, and in the year of our
Lord 18 . J. C.

Justice's Precept to Summon a Jury. (Burn.)

PRovINcE OF CANADA.

County of J.C,, Esq., one of the justices of our lady the
to wit. Queen, assigned to keep the peace in the

said county, and also to hear and determine divers felonies.
trespasses and other misdemeanors, in the said countycommitted
-to the sheriff of the said county, greeting:

On behalf of our said lady the Queen, I command you that
you cause to corne before me, at , in the said county, on the

day of , next ensuing, twenty-four sufficient and in-
different men of the neighbo ood of aforesaid, in the
county aforesaid, every one of m shall have lands and tene-
ments of 40s. yearly at the least, above reprises, to enquire upon
their oath, for our said lady the Queen, of a certain entry made
with a strong band, as it is said, into one messuage, of one A.
B. at , aforesaid, in the county aforesaid, against the form
of the statute in that case made and provided; and you are
to return upon every of the jurors by you in this behalf to be
empanelled 20s. of issues at the aforesaid day, and have you
then and there this precept, and this vou will in no wise omit,
upon the peril that thereon shall ensue. Witness the said J.C.,
at , in the said county, the day of , in the year
of the reign'of our soverign lady Victoria.

Forenan's Oath.
You shall true enquiry and presentment make of all such

things as shall come before you concerning a forcible entry [or
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detainer] said to have been lately committed in the dwelling-
house of A. B. at you shall spare no one for favour or affec-
tion, nor grieve any one for hatred or ill-will, but proceed herein
according to the best of your knowledge, and according to the
evidence that shall be given to you. So help you God.

To the other Jurors.

The oath that A. B., your foreman, hath taken on his part,
you and every of you shall truly observe and keep on your parts.
So help you God.

The Inquisition or Finding of a Jury. (Burn.)

PROVINCE OF CANADA.

County of } An inquisition for our sovereign lady the
to wit. Queen, indented and taken at , in the

county of , the day of , in the year of the reign
of our sovereign lady Victoria, by the oath of good and law-
ful men of the said county, before J. C., Esquire, one of the
justices of our said lady the Queen, assigned to keep the peace
for the said county, and also to hear and determine divers
felonies, trespasses and other misdeeds, in the county committed,
who say upon their oath, aforesaid, that A.B. of , long since
lawfully and peaceably was seised in his demesne as of fe

(if not frechold say, "possessed") of and in one messuage with
the appurtenances in , aforesaid, in the county aforesaid,
and his said possession (or seisin) so continued, until C. D.,
late of , &c., E. N., of, &c., and G. H., of, &c., and other
malefactors unknown, the day of , now last past, with
strong hand and armed power, into the messuage aforesaid, with
the appurtenances aforesaid, did enter, and him the said A. B.
thereof disseised (or dispossessed), and with strong hand expelled,
and him the said A.B. so disseised (or dispossessed) and expelled
fron the said messuage, withl e appurtenances aforesaid, fron
the day of until the dây of the taking this inquisition,
with strong hand and armed power did keep out, and do yet
keep out, to the great disturbance of the peace of our said lady
the Q.ueen, and against the form of the statutein that case made
and provided. We, whose names are hereunto set, being the
jurors aforesaid, do upon the evidence now produced before us,
find the inquisition aforesaid true. A. B., &c.

Warrant to the Sheriff for Restitution. (Burn.)

PRoVINCE OF CANADA.

County of J. C., Esquire, one of the justices of our
to wit. sovereign lady the Queen assigned to keep

the peace in the county of . and also to hear and determine
divers felonies, trespasses and other misdemeanors, in the said
county committed; to the sheriff of the said county of
greeting:
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Whereas, by an inquisition taken before me, the justice

aforesaid, at , in the county aforesaid, on this present
day of , in the year of the reign of , upon the oaths
of , and by virtue of the statutes made and provided in cases
of forcible entry and detainer, it is found that C. D., &c., into
a certain messuage, &c. (as in the inquisition) as by the inqui-
sition aforesaid more fully appeareth of record; therefore, on
the behalf of our said sovereign lady the Queen, I charge and
command you, that, taking with you the power of the county
(if it be needful) you go to the said messuage, and other the
premises, and the same with the appurtenances you cause to
be re-seised, and that you cause the said A. B. to be restored
and put into his full possession thereof according as he before
the entry aforesaid was seised, according to the form of the
said statutes; and this you shall in no wise omit, on the.penalty
thereon incumbent. Given under my hand and seal at
in the said county, the day of , in the year of the
reign

Inclictment for a Forcible Entry and Detainer at
common Law.

PRovINCE OF CANADA.
County of The jurors for our lady the Queen, upon their

to wit. oath present, that J. S., late of the township of
, in the county of , gentleman, K. T., of the same

township, carpenter, and L. W., of the same township, labourer,
together with divers other evil disposed persons, to the number
of six or more, to the jurors aforesaid unknown, on the day
of , in the year of the reign of our sovereign lady
Victoria, with force and arms, to wit, with pistols, sticks, staves
and other offensive weapons, in the county aforesaid, into a
certain barn and a certain orchard, there situate and being, and
then and there in the possession of one J. N., unlawfully, vio-
lently, forcibly, injuriously and with strong hand, did enter,
and the said J. S., K. T. and I W., together with the said
other evil disposed persons, to the jurors aforesaid unknown as
aforesaid, then and there, with force and arms, to wit, with
pistols, swords, sticks, staves and other offensive weapons, un-
lawfully, violently, forcibly, injuriously and with a strong hand,
the said J. N., from the possession of the said barn and orchard,
did expel, remove and put out, and the said J.N. so as aforesaid
expelled, removed and put out, from the possession of the said
barn and orchard, then and there, with force and arms, to wit,
with pistols, swords, sticks, staves and other offensive weapons,
unlawfully, violently, forcibly, injuriously, and with a strong
hand did keep out, and other wrongs to the said J.N. then and
there did, to the great damage of the said J.N. and against the
peace ofour lady the Queen, her crown and dignity.

FOREIGN AGGRESSION.
*By 3 V., c. 12, § 1, reciting that it was necessary to
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amen d the provisions of the *1 V., c. 3, said act is therefore
repealed. § 2. If any person, being a citizen or subject of
any foreign state or country at peace with the United King-
dom of Great Britain and Ireland, shall, after the passing of
this act, be or continue in arms against her Majesty, her heirs
or successors within this province, or shall commit any act of
hostility therejn, or shall enter this province with design or
intent to levy war against ber said Majesty, ber heirs or suc-
cessors, or to commit any felony within the sanie, for which
any person convicted of such felony would by the laws of this
province be liable to sufer death, then it shall be lawful for
the Governor to order the assembling of a militia general
court martial for the trial of such person, agreeably to the
militia laws of this province, and upon being found guilty by
sucli court martial of ofending against this act, such person
shall be sentenced by such court martial to suffer death, or
sucl other punishment as shall be awarded by the court.
3. If any subject of lier Majesty, her heirs or successors,

shall within this province levy war against her Majesty, her
heirs or successors, in company with any of the subjects or
citizens of any foreign state or country then at peace with
said United Kingdom, or shall enter this province in company
with any such subjects or citizens of a foreign state or coun-
try at peace with said United Kingdom, with intent to levy
war on lier Majesty, or to commit any such felony as afore-
said within the sanie, with the design or intent to aid and
assist such last mentioned person or persons to levy war or
to commit any such act of felony as aforesaid, then such sub-
ject of her Majesty shall be liable to be tried and punished
by a militia court martial, in like manner as any citizen or
subject of a foreign state or country at peace with her
Majesty. § 4. Any citizen or subject of any foreign state
or country offending against this act, shall be deemed guilty
of felony, and may, notwithstanding the above provisions, be
prosecuted and tried before any court of oyer and terminer
and general gaol delivery, in and for any district of this
province, in the sanie manner as if the offence had been com-
mitted in such district, and upon conviction shall suffer death,
as in cases of felony.

FOREIGN SERVICE.
Any engagement with a foreigu state is a contempt against

the prerogative, and a high misdemeanor at common law.-
4 BI. Com., 122.

FORESTALLING.
At the common law, every practice or device to enhance
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the price of victuals, or other necessaries of life, is held to be
a misdemeanor-3 Inst., 196; and forestalling, in its legal
signification, anciently comprehended all offences of this
description, including those of ingrossing and regrating.
Ingrossing is the purchase of the whole of any commodity for
the sake of selling it again at a high price. Regrating sig-
nifies, properly, the scraping or dressing of cloth, or other
goods, in order to sell the same again. The offences of fore-
stalling, ingrossing, and regrating have been also especially
provided against by various statutes, from the -3 & 4 Ed. VI.,
c. 21, downwards to the 12 G. III., c. 71; by which latter
statute all the preccding statutes were repealed, leaving the
offence only to be dealt with as it stood at common law, under
which it still continues an indictable offence, punishable by
fine and imprisonment.-Cr. C. C., 232.

FORGERY.

Forgery is the fraudulent making or alteration of a writing,
to the prejudice of another man's right. It is a nisdemeanor
at common law, punishable by fine, imprisonment, and pillory
-4 BI. Com., 247; but is made felony by a variety of sta-
tutes; and forgery is complete, although no person be actually
prejudiced by it.- WJ'ard's case; Ld. -Raym., 1461. The fol-
lowing instances come under the denomination of forgery:-
making a fraudulent insertion, alteration, or erasure in any
material part of a true instrument: converting a bond for
£500 into one for £5000, by adding an 0 to the n'umber.-
1 ffaw., c. 70, § 2. Altering a banker's note or bill of
exchange from £10 to £50.-R. v. Teague, 2 East. P. «.
979. Altering the date of a bill, whereby payment is accel-
erated.-2 East. P. C. 852. So, if a man who is ordered to
draw a will for a sick person, insert legacies in it of his own
head.-3 Inst. 170. So, a man may be guilty of forgery in
signing any instrument in his own name, if he represent him-
self to be some other person of the same name.-Mead v.
Young, 4 T. B. 28.

As to Forgery by Statute Law.

By 5 Eliz., c. 14, § 2, forging any false deed, charter, or
writing sealed, court roll, or the will of any person, or pub-
lishing any such as true, shall subject the party to double
costs and damages ; be set in the pillory, &c.; and by stat.
2 G. II., c. 25, revived and made perpetual by 9 G. II., c.
18-any person forging any deed, will, bond, writing obli-
gatory, -bill of exchange,. promissory note, indorsement or
assignment thereof, or uttering same as true, shall be guilty
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of felony. By 24 G. III., st. 2, c. 37, forging the super-
scription of a letter, to avoid the payment of postage, is made
felony.

*By 35 G. III., c. 5, § 14, any person forgig any memo-
rial, &c., under the registry act, shall be subject to the pains
and penalties of the 5 Eliz.

By 10 & Il V., c. 9, intituled "An Act to consolidate
and amend the laws, and to repeal certain acts relating to
the crime of Forgery."

The Great Seal.-§ 1. Any person forging or counter-
feiting, or altering, knowing the saie to be forged or coun-
terfeited, the Great Seal of this province, or of the late
province of Upper Canada, or of Lower Canada, shall be
guilty of felony, and liable to imprisonment in the peniten-
tiary for any teri not exceeding seven years. § 2. Any
person forging or counterfeiting, or uttering, &c., the seal at
arMs of any governor, lieutenant-governor, or person admin-
istering the government, to any commission, grant, appoint-
ment, license, warrant, order, or other instrument of a public
nature appertaining to the affairs of the province ; or any
public register book or copy, or of any entry therein, shall
be guilty of felony and liable to imprisoniment in the peni-
tentiary for not less than five, nor more than fourteen years.

Securities for Money, Wills, ec.--§ 3. Any person forg-
ing or altering, or offering, disposing or putting off, knowing,
&c., any provincial debenture, or any stamp or endorsement
on or assignmen't thereof, or any government scrip for land,
or any bank note, will, testament, codicil or testamentary
writing, or any license of marriage, or any bill of exchange,
or any promissory note for the payment of money, or any
indorsement on, or any assignment of any bill of exchange,
or promissory note for payment of money, or any acceptance
of any bill of exchange, or any undertaking, warrant or
order for payment of money, with intent to defraud any per-
son, shall be guilty of felony, and liable to imprisonment in
the penitentiary for not less than four, nor more than ten
years. § 4. When by any other law the forgery of any
instrument or writing is made punishable with death, the
offender may be indicted under this act.

Letters 1-atent.-§ 5. Any person forging or altering, or
uttering, &c., any copy of letters patent, or enrolment there-
of, or any certificate thereof, purporting to be given under
any statute, shall be guilty of felony, and liable to imprison-
ment in the penitentiary for not less than three, nor more
than seven years ; or imprisonment in any common gaol for
not more than two years.
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Bank Stock.-§ 6. Any person forging or altering, or
uttering, &c., any transfer of any share or interest in the
capital stock of any body corporate, company or society; or
any power of attorney or other authority to transfer such
stock, or to receive any dividend or profit payable thereon;
or who shall demand or endeavour to effect such transfer; or
to receive any dividend or profit in respect thereof, by virtue
of any such forged or altered power of attorney or authority,
knowing the same to be forged or altered with intent to de-
fraud such person : or if any person shall falsely and deceit-
fully personate any owner of any such share, interest, divi-
dend or profit, and thereby transfer any share or interest
belonging to such owner, or thereby receive any money due
to such owner, lie shall bc guilty of felony, and liable to
imprisonment in the penitentiary for not less than four, nor
more than ten years.

Personating Owners.-§ 7. Any person falsely and de-
ceitfully personating any owner of any share or interest in
the capital stock of any body corporate, company or society,
or any owner of any dividend or profit in respect thereof; or
any claimant for land fron the crown ; or for any scrip or
allowance in lieu thereof; and thereby endeavour to receive
any money due to the owner, or to obtain such land or scrip
or allowance, shall be guilty of felony, and liable to impri-
sonment in the penitentiary for not less than three, nor more
than seven years: or imprisonment in any common gaol not
exceeding two years.

Forging Names of Witnesses.-§ 8. Any person forging the
name of any witness to any power of attorney or other autho-
rity, for the transfer of any share or interest in any capital stock
aforesaid, or to receive any dividend or profit, or to assign or
transfer any right to obtain a grant from the Crown of lands,
or to obtain any scrip or other allowance in lieu thereof, or
who shall utter any such knowingly, shall be guilty of felony,
and liable to imprisonment in the penitentiary for not less
than three, nor more than seven years, or imprisoment in
any common gaol not exceeding two years.

Forging Records, JDeeds, fe.-§ 9. Any person forging
or altering, or uttering, &c., any notarial act or copy, proces
verbal of any surveyor, or copy, judicial record, writ, order,
return, exhibit, report, certificate or other document, or
entry made or filed in any suit or proceeding, civil or crimi-
nal, in any court of justice, or with any officer of such court,
or any exemplification, or aithenticated or certified copy of
any such documents or entry as aforesaid, deed, bond,
writing obligatory, or any assignment of right of land, cer-
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tificate of registration, or affidavit of execution, or any
memorial of any deed, will, or other instrument, or any
acquittance or receipt for goods, or any accountable receipt
for money or goods, or for any note, bill or other security
for payment of money, or any warrant, order or request for
delivery or transfer of goods, or delivery of any note, bill,
or other security for money, or any contract, promise or
agreement, with intent to defraud any person, shall be guilty
of felony and liable to be kept confined at hard labour in
the penitentiary for not less than four, nor more than ten
years.

Recognizances-Cognovits.---§ 10. Any person acknow-
ledging bail in the name of another, not privy or consenting
thereto, or any cognovit actionem, or judgment, or any deed
registered or enrolled, shall be guilty of felony and liable to
hard labour in the penitentiary for not less than four, nor
more than ten years.

Possession of Porged Notes, e.-§ 11. Any person, with-
out lawful excuse, purchasing or receiving, or having in his
custody, any forged bank note, or blank bank note, knowing
the same to be forged, shall be guilty of felony, and liable
to imprisonment in the penitentiary for not less than three,
nor more than seven years.

Engraving Bank, Notes.-§ 12. Any person engraving,
or making upon any plate, wood, or stone, or other material,
any bank note, bill of exchange, or promissory note for
money without Iuthority; or any subscription thereto with-
out such authority; or having in his custody amy plate, wood,
stone, or other material, or any superscription, so engraved
or made; or knowingly uttering or having in his possession
any paper upon which any part of such bank note, &c., or
superscription shall be made or printed, shall be guilty of
felony, and liable to hard labour in the penitentiary for not
less than three nor more than seven years : or imprisonment
in any common gaol for not more than two years.

Foreign Bills, ec.-§ 13. Any person forging or altering,
or uttering knowingly, any forged or altered bill of exchange,
promissory note, undertaking or order for payment of money,
in whatever language expressed; or engravimg or making
upon any plate, wood, stone or other material, any such
instrument, without authority ; or without such authority
shall use, or without lawful excuse have in his possession,
any plate, stone, wood or other material, upon which any
such foreign bill, &c., shall be engraved or made,; or shall
without authority, knowingly utter, or have in his possession
any paper upon which -any part of such foreign bill, &c.,
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to hard labour in the penitentiary for not less than three,
nor more than seven years, or imprisonment in any common
gaol not exceeding two years.

Statute of Elizabetl.-§ 14. Any person subject to im-
prisonment under this statute shall be guilty of felony, and
liable to liard labour in the provincial penitentiary for not
less than three, nor more than seven years ; or imprisonment
in any common gaol not exceeding two years.

Foreign 3fatter.-§ 15. Where the forging or uttering
any matter is in this act expressed to be an offence, if any
person shall in this province forge or utter the same, in
whatever place or country, out of this country, foreign or
otherwise, such matter may purport to be made, and in
whatever language expressed, every such person and his
aiders and abettors, shall be deemed to be an offender
within this act, and punishable as if the matter had pur-
ported to be made in this province: and if any person shail
in this province forge, or utter any forged bill of exchange,
promissory note for money, or any endorsement or assign-
ment of such, or any deed, bond, writing obligatory, for
payment of money, in whatever country out of this province
the same may purport to be payable, and in whatever
language expressed, such person, his aiders and abettors,
shall be an offender within this act, and punishable as if the
money had been payable in this province.

General Clause.-§ 16. That when by Iny law now in
force, any person forging any matter whatsoever, or
knowingly uttering the same, or demanding or causing
any thing to be done by virtue of any forged matter;
or falsely personating another, or demanding or receiv-
ing any money by virtue of any probate or letters of
administration, knowing the will to be forged, or such
probate, &c., obtained by false oath, would be guilty of
felony, and liable to any other punishment than is provided
by this act: any person convicted of such a felony, his aiders
and abettors, (and no other punishment be provided under
this act,) shall be liable to hard labour in the penitentiary for
not less than three nor more than ten years: or imprison-
ment in any common gaol not exceeding two years. This
act not to alter any law respecting coin.

Venue.-§ 11. Offenders may be tried in the district
where apprehended or in custody.

Accessores.-§ 18. Principals in the second degree, and
accessories before the fact, punishable in the same manner
as principals in the first degree; and accessories after the
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fact liable to imprisonment in the common gaol not exceed-
ing two years.

Indictment.-§ 19. Fac simile of any matter not required
to be inserted; but it shall be sufficient to describe the same
as in an indictment for stealing.

Possession.-§ 20. Meaning actual possession, or know-
ingly having such matter in any dwelling-house or other
building, lodging or apartment, field or other place, open or
inclosed, occupied b-y the offender or not; and whether such
natter be for his own use or for the use of another.

Vitnesses.-§ 21. Parties interested may be cempetent
witnesses.

Repeal of Acts (a).-§ 22. i lnter alia 7 §, 4 & 5 V., c. 28.
Public Improvenenta-3 §, 4 & 5 V., c. 33. Government
Loan-part of 17 §, 9 V., c. 34. Registry Law-9 V., c.
3. Forgery-3 §, 9 V., c. 61. Lunatic Asylum-4 §, 9
V., c. 6D. Rebellion Losses, Lower Canada-3 §, 9 V., c.
(6. Public Works-*50 G. III., c. 4. Bills of -Exchange
-part of 25 & 26 §§ of *3 W. IV., c. 3. capital Offences
-8 §* 7 W. IV., c. 14. Forms of Enactnent.

Commencement of Act.-§ 23. Act to commence on 1st
January, 1848.

By 13 & 14 V., c. 53, § 86, (Division Court Act) any per-
son forcing the seal or process of this court, or serving or
enforcing any forged process, or delivering or causing to be
delivered to any person, any paper falsely purporting to be
a copy of any summons or process of the court, knowing the
same to be false, or who shall act or profess to act under any
false colour, or pretence of the process of this court, shall be
guilty of felony.

By 13 & 14 V., c. 17, s. 16, forging, or issuing any forged
postage stamps, is made felony.

By 13 & 14 V., c. 19, § 6, forging the seal or signature
to any certified copy of certain official documents pertaining
to the courts of law or equity therein mentioned is made felony.

By 16 V., c. 19, § 11, forging any seal, samp or signa-
ture, to any document mentioned in this act (act to improve
the law of evidence in Upper Canada), or knowingly tender-

gin the same in evidence, is made felony.

FREE GRANTS.

By 16 V., c. 159, § 9, free grants not exceeding 100 acres

(a) The other acts referred to as repealed, are of a private description; or
relate to Lower Canada, and are not therefore inserted in this work.
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May be made to actual settlers on the line of roads in new
Settlements. § 10. Or for markets, and other public pur-
poses, to the extent of ten acres.

FREE TRADE.

See " Reciprocity."

FRUIT TREES.

See post title "l Trees."

FUGITIVE FELONS.

* By statute 37 G. III., c. 15, if any person, against whom
a warrant shall be issued by the Chief Justice, or any other
magistrate in any of his Majesty's provinces in North Ame-
rica, for any felony or crime of a higher nature, shall escape,
and come into any part of this province, any justice of the
peace, where such felon shall be, may (upon due proof of
the hand-writing of the magistrate issuing the warrant) en-
dorse the same, which shall be a sufficient authority for the
execution thereof, where such warrant shall be so endorsed.
§ 2. The person having such warrant, first entering into
recognizance with sufficient sureties, in not less than £50,
to indemnify the province against any expenses arising from
the apprehension of such offender, and the magistrate to
whon such application is made may take such recognizance.

(a) *By statute 3 W. IV., c. 6, entitled, "An Act to proviie
for the apprchending of fugitive offenders from foreign c6an-
tries, and delivering them up to justice," it is enacted, that
the Governor shall have power, and he is hereby authorised
at his discretion, and by and with the advice of the execu-
tive council, on requisition being made by the government
of any country, or its ministers or officers authorised to
make the same, within the jurisdiction of which country the
crimes hereinafter mentioned shall be charged to have been
committed, to deliver up to justice any person who may
have fied to this province, or who shall seek refuge therein,
being charged with murder, forgery, larceny or other crime,
committed without the jurisdiction of this province, which
crimes, if committed within this province, would, by the
laws thereof, be punishable by death, corporal punishment,
by pillory or whipping, or by confinement at hard labour, to
the end that such person may be transported out of this

(a) This act, although not expressly repealed, is virtually superseded by
the Ashburton treaty; so held in the case of Regina v. Tubbee, Robinsn's
Practice Reports in Chambers, vol. 1, page 98.
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province to the place where such crime shall have been
charged to have been committed; provided always, that this
shal only be done upon such evidence of crininality as ac-

cording to the laws of this province, would, in the opinion of
the Governor and of the executive council, warrant the appre-
hension and commitment for trial of such fugitive from jus-
tice, or person so charged, if the offence had been committed
vithin this province. § 2. And for preventii.g the escape

of any person so charged, before any order for his appre-
hension can be obtained from the Governor, it shall be lawful

for any judge, or for any justice of the peace, within his jur-
isdiction, to issue his warrant for the apprehension and for
the commitment of the accused, until application can be
made to the Governor, and an order made thereupon; which
warrant shall, nevertheless, only be granted upon such evi-
dence (on oath) as shall satisfy such judge or justice that the
person accused stands charged with some crime of the de-
scription hereinbefore specified, or that there is good ground
to suspect him to have been guilty thereof.

By 12 V., c. 19, reciting that,

Whereas by the tenth article of a treaty between her Majesty
and the United States of America, signed at Washington, on
the 9th dpy of August, 1842, (the ratifications whereof were
exchanged at London, on the 30th day of October, in the same
year,) it was agreed that her Majesty and the said United
States should, upon mutual requisitions by them or their minis-
ters, officers, or authorities respectively made, deliver up to
justice al persons who, being charged with the crime of mur-
der, or assault with intent to commit murder, or piracy, or
arson, or robbery, or forgery, or the utterance of forged pa-
per, committed within the jurisdiction of either of the high
contracting parties, should seek an asylum, or should be found
within the territories of the other; provided that this should
only bc done upon such evidence of criminality as, according
to the lavs of the place where the fugitive or person so charged
should be found, would justify his apprehension and commit-
ment for trial if the crime or offence had been there committed ;
and that the respective judges and other magistrates of the two
governments should have power, jurisdiction and authority,
upon complaint made under oath, to issue a warrant for the ap-
prehension of the fugitive or person so charged, so that he
might be brought before such judges or other magistrates re-
spectively, to the end that the evidence of criminality might be
heard and considered ; and if, on such hearing, the evidence
should be deemed sufficient to sustain the charge, it should be
the duty of the examining judge or magistrate to certify the
same to the proper executive authority, that a warrant might
issue for the surrender of such fugitive, and that the expense
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of such apprebension~and delivery should be borne and defrayed
by the party making the requisition and receiving the fugitive;
and it is, by the eleventh article of the said treaty, further

agreed, that the tenth article hereinbefore recited should con-
tinue in force until one or other of the high contracting parties
should signfy its wish to teruinate it, and no longer; and re-
citing, that the provisions of the imperial act, 6 and 7 V., had
been found inconvenient in this province, and more especially
that provision which requires that before any such offender
shall be arrested a warrant shall issue under the hand and seal
of the person administering the government, to signify that such
requisition as aforesaid hath been made by the authority of the
United States, for the delivery of such offender as aforesaid,
and to require ail, justices of the peace, and other magistiates
and officers of justice, within their several jurisdictions, to
govern themselves accordingly, and to aid in apprehending the
person so accused, and committing such person to gaol, for the
purpose of being delivered up to justice according to the pro-
visions of the said treatv, inasmuch as by the delay accasioned
by compliance vith the said provision, an offender may have
time afforded him for eluding pursuit ; and reciting, that by the
fifth section of the said act it is enacted, that if by any colonial
enactment provision shall be made for carrying into complete
effect, within such colony, the objects of the said act, by the
substitution of some other enactment in lieu thereof, then it
shall be competent to lier Majesty to suspend the operation
within such colony of the said imperial act, so long as such
substituted enactment should continue in force there: and re-
citing that it was expedient to make such provision within this
province accordingly.

§ 1. It is therefore enacted, that it shall be lawful for any
of the judges of her M-ajesty's superior courts in this pro-
vince, or for any of her Majesty's justices of the peace in
the same, upon complaint made under oath or affirmation,
charging any person found within the limits of this province
with having committed, within the jurisdiction of the United
States of America, or of any such States, any of the crimes
enumerated or provided for by the said treaty, to issue his
warrant for the apprehension of the person so charged, that
he may be brought before such judge or such justice of the
peace, to the end that evidence of criminality may be heard
and considered; and if, on such hearing, the evidence be
deemed sufficient by him to sustain the charge according to
the laws of this province, if the offence alleged had been
committed therein, it shall be bis duty to certify the same,
together with a copy of the testimony taken before him, to
the Governor or Lieutenant-Governor of this province, or to
the person administering the government of the same for the
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time being, that a warrant may issue upon the requisition of
the proper authorities of the said United States, or of any of
such States, for the surrender of such person according to
the stipulations of the said treaty; and it shall be the duty
of tie judge, or of the justice of the peace, to issue his war-
rant for the commitment of the person so charged to the
proper gaol, there to remain until such surrender shall be
made, or until such person shall be discharged according to
Law. §2. In every case of such complaint, and of a hearing
upon the return of the warrant of arrest, copies of the depo-
sitions upon which an original warrant in any of the United
States iay have been granted, certified under the hand of
tie person or persons issuing such warrant, or under the
hand of the officer or person having the legal custody
tiercof, and attested, upon the oath of the party producing
theni, to be true copies of the original depositions, may be
received in evidence of the criminality of the person so ap-
prehended. § 3 authorises the Governor, upon such requi-
sition of the Jnited States, or any of the States, to order
the dclivery up of the offender accordingly ; and in case of
escape, the offender may be re-taken in the same manner as
any person accused of crime against the laws of this province.

4. When any person committed under this act, and not
delivercd up and conveyed out of the province within two

calendar months after his commitment, over and above the
time actually required to convey the prisoner from the gaol
to whîich he or she may have been committed, by the readiest
wyi out of this province, it shall be lawful for any of the
judges of her Majesty's superior courts, having power to
grant a writ of Eabeas Corpus, upon application, and upon
proof of reasonable notice given to the provincial secretary,
to order the prisoner to be discharged, unless sufficient cause
be slewn to the contrary. § 5. This act to continue during
the continuance of the tenth article of said treaty, and no
longer.

Warrant to apprehend a Fugitive Felon.
PROVINCE OF CANADA.

County of } To ail or any of the constables or other peace
to wit. J officers in the county of

Wliereas A.B. of , in the state of New York, constable,
hath this day made information and conplaint upon oath, be-
fore me, J. C., Esquire, one of her Majesty's justices of the
peace for the said county, that C. D., late of Buffalo, in the
said state of New York, labourer, now stands charged upon
oath, in the said state of New York, to wit, at Buffalo,'with hav-
ing (Acre state tlie offence charged), and that a warrant hath been
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issued at Buffalo aforesaid, for the said C. D., for the felony
aforesaid, but that the said C. D. hath, on account of the said
felony, fled to and come into this province, and is now residing
at , in the said county. These are, therefore, by virtue of
the statute in such case made and provided, to command you,
in her Majesty's naine, forthwith to apprehend and bring before
me, or some other justice of the peace for the said county, the
body of the said C. D., to be dealt with according to law.
Herein fail not. Given under my hand and seal, &c.

Mittimus of a Fugitive Felon.

PROVINCE OF CANADA.

County of To all or any of the constables or others, the
to wit. peace officers of the crunty of , and to

the keeper of the common gaol at , in the said county
of

These are to command you, the said constables in ber
Majesty's name, forthwith to convey and deliver into the cus-
tody of the keeper of the said gaol the body of C. D., late of

who is charged on the oath of A. B., &c., [kere state the
particulars,] and you the said keeper are hereby required to
receive the said C. D. into your custody, in the said goal, and
hirm safely keep, to be dealt with, and until he shall be delivered
from your custody according to law. Given under my hand
and scal, &c.

GAME.

By 19 & 20 V., c. 94 (which repeals all former acts), §1,
enacts that no deer, moose, elk, reindeer, or carriboo shall
be hunted or killed between the lst February and the lst of
August. § 2. No wild turkey, grouse, partridge, or pheasant,
shall be hunted, taken or killed between the lst of March
and the lst of September. § 3. No duck shall be hunted,
taken or killed between the lst of March and the lst of July.
§ 4. No woodcock, between the lst of March and the lst of
July. § 5. No wild swan, goose or duck of the kinds known
as the mallard, grey duck, black duck, -wood duck or any of
the kinds of duck known as teal, between the 15th of April
and the 1st of August. § 6. No wild turkey, grouse, part-
ridge, or pheasant, quail or woodcock shall be trapped or
taken by traps, nets, springes or other means (other than
shooting) at any time whatever, nor shall any trap, net, or
snare be made, erected, or set for such purpose. § 7. No
person shall have in possession any of the animals or birds
aforesaid, within the times prohibited without lawful excuse.
§ 8. Any offence against this act shall be punished on con-
viction before a justice of the peace, by a fine not exceeding

(%ame.t
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£5, nor less than 5s., in the discretion of such justice, with
costs, or in default of payment, by imprisonment for a time
not exceeding one month: one-half of the fine to go to the
municipality, and the other half to the informer. §10. This
act not to apply to lndians-§ 11, and shall only extend to
Upper Canada.

GAMING.

By stat. 33 Hen. VIII., c. 9, no person shall keep any
common house, alley, or place of bowling, coyting, closh
cayls, half-bowl, tennis, dicing table, carding, or any unlaw-
ful garme, then, or thereafter to be invented, on pain of 40s.
a-day-§ 11; and persons frequenting such house shall for-
feit 6s. 8d. each time-§ 12.

Justices may enter suspected houses, and arrest and im-
prison the keepers and persons resorting thereto, until the
keeper give security no longer to keep the said house. § 14,
15. No apprentice, journeyman artificer, serving man, &c.,
shall play at unlawful games, except at Christmas, and at
their master's houses, &c., or in his presence, under penalty
of 6s. Sd. each time.-§ 16.

Bv 2 G. II., c. 28, if proved on the oath of two witnesses
before any justice, or upon his own view, that any person
1 ath used any unlawful game, contrary to 33 IL. VIII., c.
9. such justice may commit the offender, unless be give secu-
ritv not to play in future.-§ 9.

Bv 16 Car. IL., c. 7, § 2, if any person by anyfraud, un-
lawful device, or ill practice, in playing at or with cards,
lice tables, tennis, bowls, skittles, shovel-boards, or in or by
cock-fighting, horse-races, dog-matches, foot-races, or other
pastimes, or by betting thereon, shall win any money, &c.,
the offender shall forfeit treble the value, with treble costs,
one moiety to the king and the other to the party grieved,
if he shall sue within six months ; and by § 3, if any person
shall play at any of the said games, or any other pastime or
game whatsoever (other than with and for ready money) or
shall bet o1 such as play, and lose above £100 at any one
tiimie, upon ticket or credit, or otherwise, the securities shall
be void, and the winner shall forfeit treble the value, with
treble costs, if sued within a year ; one moiety to the king
andl the other to the informer.

By 9 Anne, c. 14, any person who shall at any time or
sitting. by playing at cards, &c., or by betting, lose and pay
£10, the loser may, within three months, recover the same
by action; and if he shall not sue within three months, then
any other person may rôcover the same, with treble value
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and costs; half to the prosecutor and half to the poor. § 2.
And if any person shall fraudulently win at cards, &c., or
acquire by betting, &c., any sum of money or othei valuable
thing, above £10, and being convicted on indictment and
information, he shall forfeit five times the value, to be reco-
vered by the person who shall sue. § 5. Any two justices
on just cause of suspicion, may cause any person to be ap-
prehended who has no visible means of living except by
gaiing, and may require security for his good behaviour for
twelve months, or commit him until such security be given.
§ 6. And any person assaulting or challenging another, for
money won by gaming, shall forfeit to the king all his goods
and personal estate, and be imprisoned two years.

Upon thesc statutes it has been held, that a wager above
£10 on a horse race is illegal-2 Str. 1159; 2 Wils. 309;
and a wager to any amount, on a horse race, where the race
is for less than £50, cannot be recovered; for all such races
are illegal by the 13 G. III., c. 19, § 3; and if two persons
play at cards from Monday evening to Tuesday evening,
without any interruption, except for an hour or two at din-
ner, and one of them win a balance of 17 guineas, this is
won at one sitting, within the 9 Anne, c. 14.-2 BL Rep.
1226. A foot race is also an illegal game- 2 Wils. 36;
and so is cricket, so far as to invalidate a bet of more than
£10 upon the players.-1 Wils. 220.

By 10 & il W. III., c. 17, § 1, all lotteries are declared
to be public nuisances ; and by sec. 2, no person shall ex-

pose to be played, drawn or thrown at, either publicly or
privately, or shall draw, &c., at any lottery, either by dice,
lots, cards, balls, numbers or figures, or any other way,
under the penalty of £500; one-third to the king, one-third
to the poor, and one-third with double costs to the informer;
and the offenders may also be prosecuted as common rogues:
and every person who shall play, throw or draw, at any such
lottery, shall forfeit £200, to be recovered in like manner.

B y 10 Anne, c. 26, § 109, insurances on marriages, birtbs,
christenings or service, are prohibited under the penalty of
£500.

By 8 G. I., c. 2, § 36, every person who shall keep any
office for the sale of houses, lands, &c., by lottery, for the
improvement of small suins of money, shall forfeit £500;
and every person who shall be an adventurer therein shall
forfeit double the sum paid.-§ 37.

By 9 G. I., c. 19, § 4, foreign lotteries are prohibited
under the penalty of £200. By 6 G. II., c. 35, § 29, if any
person shall sell or deliver any ticket belonging to such
foreign lottery, he shall forfeit £200.
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By 12 G. IL, c. 28, § 1, if any person shal keep any office
for the sale of bouses, lands, goods or other things, by lottery,
numbers, figures, cards or dice, lie shall forfeit £200 on con-
yiction by one justice, on the oath of one witness, or on view
of such justice, to be levied by distress and sale; one-third
to the informer, and two-thirds to the poor. The games of
ace of hearts, faro, basset and hazard, arc declared gaimes
aIn lotteries prohibited by this statute. § 2. Adventurers in
such games shall forfeit £50, to be sued for and recovered as
aforesaid.-§ 3

By 13 G. II., c. 19, the game of passage, and all games
with dice (backgamion excepted) are declared illegal, and
within the 12 G. II., c. 28.

f 18 G. II., c. 34, § 1, no person shall keep any house,
&c., for the game of roulet, otherwise roly poly, or any other
gane with cards or dice, probibited by law, under the penal-
ties of 12 G. II., c. 28. By § 4, witnesses may be summoned
unler this act, or under the 12 G. II, c. 28, to give evidence,
under the penalty of £50, or imprisonment for six months,
in case of default.

See also title "Lotteries."

GAOLER.

*By the 32 G. III., c. 8, § 14, the sheriff shall have the
power to appoint, remove and discharge the gaoler. §15.
Any gaoler knowingly permitting any spirituous liquors or
strong waters to be used in the gaol, or brought into the
same, except by the order of a physician, shall forfeit £20.

17. And the justices shall fix a yearly salary to be paid to
the gaoler in lieu of all fees. And if the gaoler keep the
prisoner more strictly than he ought of right, whereof the
prisoner dieth, this is felony in the gaoler by the common
law; and this is the cause, that if a prisoner die in gaol the
coroner ought to hold an inquest.-3 Inst. 91.

For the treatment of prisoners after sentence, sec title
Execution.Y

GAOLS.

The gaol is the king's, but the keeping thereof is incident
to the office of sheriff.-2 Burn's J., 430.

By the 3 Hen. VII., C. 3, those that have the custody of
gaols must certify the names of all prisoners to the justices
of gaol delivery, in order to their trial or discharge, on pain
0>f £5.

By stat. 31 Ch. IL., c. 2, if any person shall be committed
to any prison, for any criminal or supposed criminal offence,
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he shall not be removed thence, unless it be by habeas corpus,
or some other legal writ; or where he is removed from one
prison to another within the same county, in order to his trial
or discharge ; or in case of sudden fire, or infection, or other
necessity, on pain that the person signing any warrant for
such removal, and the person executing the same shall for-
feit for the first offence £100, and for the second £200 to
the party grieved. § 9. But on emergent occasions, as in
the case of infectious diseases, the sheriff or gaoler, with the
advice and consent of three or more justices, may, if they
shall find it needful, provide other safe places (with the own-
er's consent) for the removal of sick or other persons out of
the usual gaols.-19 C. IL., c. 4, § 2. The gaoler shall not
put, keep or lodge prisoners for debt and felons, together
in one room or chamber, on pain of forfeitirig his office, and
treble damages to the party grieved.-22 & 23 Ch. II., c.20,
§ 13.

* By statute 32 Geo. III., c. 8, § 1, it is enacted that a
gaol and court-house shall be erected in every district through-
out the province. § 16. Justices in every quarter sessions (a)
may frame such rules and regulations for the gaols as they
may think proper, which having been approved and signed
by one of the judges, shall be binding on the gaoler and
prisoner. By the *50 Geo. III., c. 5, until houses of correc-
tion shall be erected the common gaols shall be constituted
houses of correction.

*By the 1 V., c. 5, § 1, the Lieutenant-Governor is autho-
rised to appoint three commissioners, who, together with the
chief justice, vice-chancellor, the judges of the King's Bench,
and the sheriffs of the several districts, shall compose a board
of commissioners, for the purposes of this act. § 2. After the
passing of this act every gaol shall be erected according to a
plan approved of by the commissioners, or a majority of them;
and no gaol built otherwise, or that shall not, after its com-
pletion, receive their sanction, shall be deemed to be in law
the gaol of such district. § 3. Contracts not completed shall
be submitted, with plans and specifications, to the considera-
tion of the board, who shall determine whether it may be ex-
pedient to proceed therewith or abandon the same, or ercet
sucih gaol wholly or in part, upon a different plan; if existing
contract abandoned, the damages sustained by the contractor
shall be ascertained by arbitration; the board shall appoint
two arbitrators, and the contractor two, which four persons

(a) But see next statute 1 V., c, 5, § 6, which transfers this power to
commissioners.
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shall choose a fifth, and the award of such five, or the ma-
iority, shall be final; proceedings of such arbitrators shall
he governed by the same rules, &c., and the award subject to
be set aside by the Court of King's Bench, as in other cases.

4. The sum awarded shall be paid out of the funds of the
district, by order of the justices. § 5. The board of commis-
sioners, before deciding in any case upon the plan of a gaol
most proper to be adopted, shall take into their consideration
the nature and extent of the ground on which the gaol is to
be built-; its relative situation to streets and buildings, and
to anv river or other water; its comparative elevation and
capability of being drained; the materials of which it is to be
composed; the necessity of guarding against cold and damp,
and f providing properly for ventilation; the proper classi-
fication of prisoners, having respect to their age, sex, and the
caIus of their confinement; the best means of ensuring their

aetcustody, without the necessity of resorting to severe
itratmet ;the dlue accommodation of the keceper of the graol,
so thiat hemay have ready access to the prisoners, and may
conveniently oversee them; the exclusion of any intercourse
vith persons without the walls of the building ; the prevention
of unwholesone nuisances from whatever cause; the combin-
ing provision for the reformation of convicts, so far as may
fe practicable, and for their employment, in order that the
common gaols may really serve for places of correction,
according to the intention of the law ; the admission of
prisoners to air and exercise without the walls of the build-
ing. whîen that may be proper; and the enclosure of the
yards and premises with a secure wall; and that regard
shall le had to the ability of the district to meet the expense
of any proposed building, and to the expediency of adopting
such a plan as may most conveniently and properly admit
f the erection of additional cells and apartments, when the

samne may be required. § 6. The commissioners shall, as
soon as may be convenient, frame a set of rules and regula-
tions for the government of the common gaols in this
province, extending to the maintenance of the prisoners in
regard to diet, clothing, bedding, and other necessaries.

redca ttnac reicýmeical attendance, relinious instruction, the conduct of the
prsoners, and the restraint and punishment to which they
miy be subjected, and also to the treatment and custody of
pnsoners gencrally, and to the whole internal economy and
management of the gaol, and all such matters connected
therewith as shall be thought by them expedient; which
riles and regulations shall be transmitted to the Lieutenant-
Governor of this province to be laid before each house of the

46
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legislature at their next session, and shall not take effect
until after the termination of such session. § 7. First meet-
ing of the commissioners shall be on the first Monday in May
next, at which meeting arrangements shall be made for sub-
sequent meetings; and a majority present at any meeting
shall be competent to transact business. § 8. Commissioners
shall make a yearly report to both branches of the legisla-
ture.

*By the 3 V., c. 14, § 1, if any person shall convey or sup-
ply to any prisoner, confined in any common gaol or house
of correction, in any district in this province, any rum, brandy,
whiskey or other spirituous liquors, contrary to such rules and
regulations as have been or shall be hereafter established by
law, every such offender, being duly convicted thereof before
two justices, shall be liable to a fine not exceeding £5. § 2.
Any person being charged on the oath of one or more witnesses
before any one justice, with any offence against this act, such

justice may summon such person to appear at a time and place
to be named in such summons, and if he shall not appear, then
(upon proof of the due service of the summons upon such per-
son personally) any two justices of the district may hear and
determine the case, ex parte, or issue their warrant for appre-
hending such person, or any one justice may, if he shall think
fit, without any previous summons, issue such Warrant. § 3.
No conviction under this act shall be quashed for want of form,
and no warrant of commital held void by reason of any defect
therein : provided it be alleged that the party has been con-
victed, and there is a good and valid conviction to sustain
the same. § 4. Such justices shall have power to summon
witnesses in support of the prosecution, or for the defendant;
such witnesses neglecting to attend without some reasonable
excuse, may be fined by the justices assembled to try the
offence in any sum not exceeding £5. § 5. In default of
payment of any fine imposed under this act, together with
the costs, within the time specified at the time of the con-
viction by the justices, sucli justices may issue their warrant
to any constable to levy the same within a certain time,
expressed in the warrant; and in default of sufficient dis-
tress, to commit the offender to the common gaol or house of
correction, for any time not exceeding one calendar month,
unless the fine and costs be sooner paid.

By 19 & 20 V., c. 43, § 201, the limits of each county and
union of counties in Upper Canada for judicial purposes are
declared to be the limits of the gaols of such counties or
union of counties.

For all purposes of arrest the limits constitute the gaol,
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and the debtor while confined within the limits is in custody.
-Harrison's C. L. Procedure Act, p. 501, note 1.

GARDENS.

By statute 4 & 5 V., c. 26, § 21, if any person shall un-
lawfully and maliciously destroy, or damage vith intent to
destroy, any plant, root, fruit, or vegetable production grow-
ing in any garden, orchard, nursery ground, hot house,
green house, or conservatory, every such offender, being
convicted thereof before a justice of the peace, shall forfeit
nid pay, over and above the amount of the injury doue,

such sum of money not exceeding two pounds, as to the
justice shall seem meet. § 22. And if any person shall
unlawfully and, maliciously destroy, or damage with intent
to destroy, any cultivated root or plant used for the food of
man or beast, or for medicine, or for distilling, or for dyeing,
or for or in the course of any manufacture, and growing in
any land open or enclosed, not being a garden, orchard, or
nursery ground, every such offender being convicted thereof
before a justice of the peace, shall forfeit and pay, over and
above the amount of injury done, such sum of money not
excecding twenty shillings, as to the justice shall seem meet.

See also post title " Vegetables.

GAS AND WATER WORKS.

By 16 V., c. 178, § 1. Any five or more persons may form
a conpany for the purpose of supplying any city, town or
incorporated village with gas or water upon the conditions
mentioned in the act. § 24. Municipalities where the works
arc created may subscribe for stock. § 26. The company
may break up streets for laying the mains and pipes. § 27.
And may carry pipes over and through private property in
certain cases and on certain terms. § 28. The works in no
wise to endanger public health. § 30. If any person shall
wilfully or maliciously damage or destroy any main pipe,
engine, waterhouse, pipe, plug or other works or apparatus,
or any materials, or any injury or damage for the purpose
of obstructing or hindering the construction or repairing of
any such works ; or shall bathe, wash or clean any cloth,
wool, leather, skin, animals or any nauseous or offensive
thing, or cast, throw or put any filth, dirt or nauseous thing,
or suffer the water of any sink, sewer or drain to run into,
or cause any other conveyance to the water within any
reservoir, cistern, pools, ponds, sources or fountains supply-
iug water, or shall increase the supply of gas or water by
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increasing the number or size of the holes in gas burners, or
using the gas without burners, or otherwise wrongfully,
negligently or wastefülly burring the same, or by wrongfully
or improperly wasting the water or gas, every such person
on conviction thereof before a justice of the peace, or any
other person authorised to act in that capacity in the locality,
shall pay for the use of the company a penalty not exceeding
£5, together with the costs of prosecution, or be confined in
the common gaol for a space not exceeding three months, as
to such justice shall seem meet. If any person shall wilfully
or maliciously damage or suffer to be damaged any meter,
lamp, lustre, service pipe, or fittings belonging to thecom.
pany, or impair or alter the same so that the meter or meters
shall indicate less gas than actually passes, every suci

person shall incur to the use of the company for any such
offence, a penalty not less than £1 5s., nor exceeding £5,
and shall pay all charges of repairs, and double the surplus
gas so consumed, to be recovered with costs as hereinafter
provided. § 34. If any person shall wilfully extinguish any
of the public lamps, or lights, or shall wilfully remove,
destroy, damage, or fraudulently alter, or in any way injure

any pipe pedestal, post, plug, lamp, or other appartus belong-
ing to such company he shall forfeit and pay to the use of
the company a penalty not less than £1 5s., nor more than
£5, and shall be liable to make good all damages. § 32.
The company authorised to eut off gas or water from per-
sons neglecting to pay their rent, and may enter the premi-
ses for such purpose; and if any person refuses to permit
the servants and oflicers of the company to enter and perform
the acts aforesaid, every person so refusing or obstructing
shall incur a penalty to the company for every offence of
£10, and a further penalty of £1 a-day, for each continued
refusal. § 39. All fines and penalties imposed by this act
may be recovered with costs in the manner hereinbefore
directed, or before a justice or justices of the peace, or per-
son authorised to act in that capacity where the offence is
committed, on the oath of any one credible witness, and
when damages as well as a penalty may be given, such
damages and penalty may be sued for separately, and levied
by distress from the goods of the defendant, and in default
of distress the defendant may be comnitted to the common
gaol for such period not exceeding two months, as the justice
or the court may direct.

Sec also 18 V., 94, which amends the above act in some
other particulars.
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GENERAL QUARTER SESSIONS.

By 20 V.. c. 58, § 16, the 7 V., c. 32, appointing the
time for holding the general quarter sessions is repealed, and
it is enacted that from and after the lst August next, (1857),
the court of general quarter sessions of the peace in and for
the several counties and divisions of counties in Upper
Canada, (and the sittings of the county courts also), shall be
held on the second Tuesday in the months of March, June,
September and December in each year : and it shall be law-
fal for the said courts at their sittings in the month of March
in each year to nominate and appoint a high constable and a
sufficient number of persons to serve the office of constable
for their several counties.

By 18 V., c. 92, § 39, it is enacted that it shall not be
necessary in opening the court to read the commission of the

See also title " Sessions."

GRAMMAR SCHOOLS.
By 16 V., c. 186, (which repeals former acts,) all moneys

arising from the sale of grammar school lands, or grants
from the Crown, shall form a fund, to be called The Upper
Canada Grammar School Puond, and invested upon govern-
ment or other securities by direction of the Governor in
council; the annual income, after deducting £100 per an-
num for a senior grammar school for each county or union,

andi other appropriations under this act, shall be with said
£100 for each senior grammar school as aforesaid, annually
apportioned to the several counties or unions in Upper Ca-
nada by the chief superintendent of schools, according to the
ratio of population in each county and union as compared
with the population of Upper Canada: or in, case of a de-
fective census, then (with the approbation of the Governor
in council) according to the best evidence of the relative
proportions of such population, having respect to an equita-
ble apportionment according to the ratio of population.
Provided that when the senior county grammar school of any
county or union is situate within the limits of any city, the
said £100 per annum shall be paid to such school.

§ 2. Municipalities authorised to levy such assessments as
they may judge expedient for the site, building or rental,
&c., of a grammar school-house or grammar school-houses,
and for procuring apparatus and text books, for providing
the salaries of teachers,, and all other necessary expenses;
and such sums shall be paid over to the treasurer of the
county grammar school.



366 varmMtar etI0010.

§ 3. The chief superintendent shall, on or before the first
day of May in each year, notify each county council through
their clerk, of the annual apportionment of grammar school
moneys, and give notice thereof to the Inspector-General;
and such moneys shall be payable to the treasurer of each
county entitled, one-half on or before the first day of July,
and the other on or before the 31st day of December, in
such manner as may be determined by the Governor. Pro-
vided always that the sums raised by local assessment or
subscriptions shal be payable on or before the fourteenth
day of December.

§ 4. The sums so annually apportioned as provided in § 1,
shall be expended in the payment of the salaries of teachers
and for no other purpose.

§ 5. That in each grammar school provision shall be made
for instruction by a teacher or teachers of competent ability
and good morals. in all the higher branches of a practical
English and commercial education, including the elements of
natural philosophy and mechanics, and also in the Latin and
Greek languages, and mathematics, so far as to prepare stu-
dents for University College or any college affiliated to the
University of Toronto, according to a programme of rules
to be prescribed by the council of public instruction for
Upper Canada, and approved by the Governor in council.

§ 6. The council of public instruction (of which the presi-
dent of the University and the president or head of each of
the affiliated colleges shall be members for the purposes of
this act) shall prepare a list of text books, programme of
studics and general rules for the government of such gram-
mar schools, to be approved by the Governor in council.
§ 7. The chief superintendent to make an annual report to
the Governor, on or before the first of July, of the actual
state of such grammar schools, shewing moneys expended
and from what sources derived, with such suggestions for
improvement as he may deem expedient-to see that the
county grammar school fund so apportioned is duly applied-
and that such schools are conlucted according to law, and
to prepare suitable forms, and give such instructions as he
shall judge necessary for making reports and conducting
proceedings under this act, and to cause the same, with a
sufficient number of copies of this act, and such rules and
regulations approved as aforesaid to be printed and trans-
mitted to the proper parties. § 8. The trustees appointed
before this act shall come into force to continue ex-officio
trustees until the appointment of new boards. § 9. The
several grammar school trustees shall meet together on the
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first Wednesday in January next after this act, and select
from among themselves thiree trustees (one of 0whom shal

annually retire on the 31st January) for each of the grammar
schools in such county or union, who, with three other trus-
tees for each school to be chosen as hereinafter provided by
the municipal council of the county or union, shall compose
tie board of trustees (consisting of six members, three of
whom shall constitute a quorum) for each such grammar
schlool, to retire in order by lot: and the several county
municipalities at their first sittings after the first of January
next, shall select and appoint three fit and proper persons,
one of whom shall retire annually on the 31st day of Janu-
ary,. to be trustees for each grammar school within their
counties or unions, and shall also decide the order in which
tie persons so chosen shall retire from the board. Vacan-
cies to be filled up by such county municipality for the residue
of the year, and the places of the two persons annually retir-
ing (but may be re-elected) shall be filled up by the county
municipality at its first meeting after the first of January in
eaci year. § 10. Contains a provision for the appointment
of a board of trustees (not less than six nor more than eight)
for any county or union to be hereafter formed.* § 11. Boards
of trustees incorporated. To meet annually on the first
Wednesday in February. Their duties being, lst, to appoint
annually a chairman, secretary and treasurer, and to fix the
times and places of meeting, &c. 2nd, to take charge of the
county grammar school, remove or appoint the master or
other teachers, as they think fit-fix their salaries and pre-
scribe their duties ; to appoint officers or servants in such
school, and fix their remuneration. To take care of the
school buildings, &c., and to apply for the requisite amount
to be raised by the municipality. Provided that no person
(except a graduate of some university or college) shall be
appointed master of a grammar school, unless he shall have
previously obtained a certificate of qualification from a com-
mittee of examiners (one of whom shall be the head master
of tie Normal School) appointed by the council of public
instruction. 3rd, to settle the amount to be paid by parents
for each pupil attending such school, and the time of pay-
ment, and to apply the money towards teachers' salaries,
providing apparatus, books, &c., and other necessary ex-
penses. 4th, to employ such means as they may judge
expedient in concurrence with the trustees of the school sec-
tion, for uniting one or more common schools with such
grammar school. The schools when united to be under the
management of the joint board of grammar and common
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school trustees. 5th, to see that the pupils are supplied
with proper text books, that public half-yearly examinations
are held and due notice given, and that such school is con-
ducted according to law. 6th, to give the necessary orders
upon the county treasurer for the school money, and upon
their own treasurer for moneys in hand, for payment of
salaries and expenses; and to prepare and transmit before
the 15th January their annual report of the school to the
chief superintendent.

§ 12. Each grammar school to be designated by a certain
description. § 13. The grammar school in any county
town to be'deemed the senior county grammar school-and
any city in which the assizes arc held shal be considered a
county town for the purposes of this act. § 14. County
municipalities authorised to establish additional grammar
schools within their limits, appoint trustees according to
the tenth section, but not until the state of the grammar
school fund shall be able to contribute £50 per annum for
such new school. Provided always that the moneys appor-
tioned out of the grammar school fund to each county, shall
be distributed amongst the grammar schools within the re-
strictions imposed by this act, under such rules and regula-
tions as may be made by the council of public instruction.

§ 15. That the present grammar schools shall be continued
at the places where they are now held, subject to be changed
by resolution of the board of trustees,- approved by the Go-
vernor in council. § 16. Masters of senior grammar schools
required to keep certain meteorological journals, and the
school provided with requisite instruments. § 17. Repeal
of former acts, viz.: *47 G. III., c. 6 ; *48 G. III., c. 16 ;
*59 G. III., c. 4; *7 W. IV., c. 106,; 4 & 5 V., c.19; 9 V.,
c. 19; 13 & 14 V., c. 91; 14 & 15 V., c. 125. § 18. Act
to commence on 1st January, 1854.

GRAND JURY.

It has been laid down in general terms, by some of the
greatest lawyers, that the grand jury ought only to hear the
evidence for the King-that is to say, on the side of the pro-
secution.-2 Hale, 157. But others have received this posi-
tion with some qualifications-(4 BI. Com. 303,) as indeed
it ought to be; for the inquest are sworn to present the truth,
and nothing but the truth; and it may so happen that they
may not be able to elicit truth from the witnesses on the part
of the prosecution only; and they may actually be convinced
of that circumstance. The true intention seems to be this,
viz.: prima facie the grand jury have no concern with any
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testimony but that which is regularly offered to them with
the bill of indictment, on the back of which the names of
the witnesses are written ; their duty being merely to inquire
whether there be sufficient ground for putting the accused

party on his trial before another jury of a different descrip-
tion. If nothing ambiguous or equivocal appear on this
testinony, they certainly ought not to seek any further; but
if their minds be not satisfied of the truth, so far as is neces-
sary for their preliminary inquiry, they are not prolibited
from requiring other evidence in explanation of mere facts;
but they can proceed no further; for that would be to try,
although their duty is confined merely to the question
"whether there be sufficient pretence for trial."-3 -Znst. 25;
Dickenson, Q. S. 96.

The grand jury are sworn to inquire pro corpore comitatis;
and therefore, by common law, they cannot regularly indict
or present any offence which does not arise within the county
or precinct for which they are returned. But it seems by
the common law, if a fact done in one county prove a
nuisance to another, it may be indicted in either. Also by
the common law, if one guilty of larceny in one county, carry
the goods stolen into another, lie may be indicted in either.
Also by the common law, if one guilty of larceny in one
county, carry the goods stolen into another, he may be
indicted in either.-ffaw. B. 2, c. 25.

The grand jury being sworn, proceed, in a private room, to
consider the bills brought before them. AIthough sworn to
secrecv, they may, in cases of difficulty, allow the prosecutor,
or his attorney, to assist them, by marshalling the evidence,
and examining the witnesses. If any doubts occur on points
of law, they should return into court and obtain the opinion
of the court. A majority of twelve, at the least, is necessary
to find the bill; if they be equally divided, or the majority
be less than twelve, it is thrown out.

A grand jury must find a true bill, or no bill, for the whole;
which is now usually done by endorsing on it the words " a
true bill," or "no true bill," as their decision is; and if they
take upon them to find it specially or conditionally, or to be
truc for one part only, and not for the rest, the whole is void,
and the party cannot be tried upon it, but ought to be in-
dicted anew.

IBut this rule relates only to cases wliere the grand jury
take upon themselves to find part of the same count to be true,
and part false, and do not either affirm or deny the fact sub-
mitted to their inquiry. But where there are two distinct
counts, v one for riot, and the other for an assault, the

47
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grand jury may find a true bill as to the assault, and
endorse ignoramus as to the riot.

The grand jury may present any offence within their own
knowledge, without a bill being sent before them, at the in-
stance of an individual prosecutor, if the offence be one of
which they can legally take cognizance.-Haw. B. 2, c. 2,
§ 51. This presentment is delivered into court, and the clerk
of the peace then puts it into the form of an indictment, on
which process may issue as in ordinary cases.

By 20 V., c. 4. " Act to facilitate the dispatch of business
before Grand Juries." The foreman of the grand jury is
authorised to administer oath to witnesses on bills of indict-
ment before them. § 2. And it shall not be necessary for
such witnesses to be sworn in open court.

For the mode of selecting grand jurors see post title "Jutry."

GRAND LARCENY.

The crime of larceny was formerly distinguished by two
degrees: 1, grand larceny, which by Ord. Qu. 29 G. III.. c.
4, included the stealing of goods and chattels above twenty
shillings sterling, and petit larceny, property under twenty
shillings. But now, by the 4 & 5 V., c. 25, § 2, the distinc-
tion between grand larceny and petty (or petit) larceny is
abolished, and every larceny, whatever be the value of the
property stolen, shall be deemed to be of the name nature,
and subject to the same incidents, as grand larceny.

See further on this subject title "Larceny."

GUARDIANS.

*By the 8 G. IV., c. 6, the judge of the Provincial Court
of Probate, and the judges of the Surrogate Court in their
respective districts, upon the written application of an infant
(or minor) residing within the jurisdiction of such judge, and
not having a father living, nor a legal guardian, after 20
days' public notice of such application, and proof of 20 days'
public notice to the mother of such infant, or proof to the
satisfaction of such judge, that such infant has no mother
living in this province, may appoint some suitable and dis-
creet person or persons to be guardian or guardians of such
infant, and to require from such guardians a. bond in the
name of such infant, in such sum as the judge shall direct,
conditioned for the faithful performance of the trust, and
that such guardians will, when their ward shall beomedf age,.
or whenever such guardianship shall be determined, if thereto
required, render to such ward a true and just account ofdie
property of such ward which shall have come into their hands,
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and, witlout delay deliver and pay over to said ward the

property or balance in hand, deducting a reasonable sum for
expenses, whicli bond shall be recorded by the registrar of
said court. § 2. The guardians during their office, shall have
full anthority to act on behalf of their ward, and prosecute
or defend in his name, and shall have the charge and manage-
ment of the real and personal estate of such ward, and, with the
approbation of two justices, may bind such ward apprentice.
§3. The judge, or his successor, shail have power to remove
such guardians, upon· reasonable complaint, and appoint
others. § 4. And when the property shall be situated in one
district, the right of appointment shall belong to the Sur-
rogate Court; and if in two districts, then to the Court of
Probate, which court shall also be a court of appeal. § 5.
Appeal shall lie from the Court of Probate to the Governor in
council. § 6. And the following Tees may be demanded and
takcn by the respective officers:

Official Principal, or Surrogate Judge.
£ s. d.

For the appointment of a guardian, with seals thereto 0 15 0
For auditing a guardian's account, when required so

to do ............ ................................... 0 10 0
For an order for removing a guardian from his guar-

dianship ................................................... 0 3 4

Registrar.

For entering the appointment of a guardian ........ 0 2 6
For entering an order of the judge...............0 2 6
For drawing and recording a bond of guardianship.. 0 6 8
For copies given out of his office-the same as in

cases of probate.
*By 2 W. IV., c. 35, guardians may act for infants in

matters of partition of real estate.
By 13 & 14 V., c. 50, may execute conveyances in equity

suits for partition, on behalf of their wards.

GUNPOWDER.

By the municipal act 12 V., c. 81, § 60, municipalities are
authorised to make by-laws for regulating magazines for, and
for the sale of gunpowder.

HABEAS CORPUS.

If bail cannot otherwisebe obtained, the law hath provided a
remedy in most cases, by the Habeas Corpus Act, 31 G. II., c.
2, the substance of which is briefly this:-If the commitment is
for treason or felony, plainly and specially expressed'in the
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warrant of commitment; also, if any person is committed,
and charged as accessory before the fact to any petty treason
or felony, or upon suspicion thereof, or with suspicion of petty
treason or felony, which petty treason or felony shall be
plainly and especially expressed in the warrant of commit-
ment; in such cases the person shall not be bailed on a writ
of habeas corpus; otherwise he may be bailed. Also, if a
persan is committed for treason or felony, specially express-
ed, yet, if he shall in open court the first week of the
term, or first day of assize, petition to be tried, and shall
not be indicted some time in the next term or assize after
the commitment, he shall upon motion, the last day of the
term or assize, be bailed, unless it shall appear to the judge,
upon oath, that the king's witnesses could not be produced
within that time, and then, if he is not tried in the second
term or assize, lie shall be discharged. Previous to the
aforesaid bailment, the prisoner, or some person on his be-
half, shall demand of the officer or keeper a true copy of the
warrant of commitment, which. he shall deliver in six hours,
on pain of £100, to the party grieved, for the first offence;
and £200. and forfeiture of his office for the second : then
application is to be niade in writing by the prisoner, or any
person for him, attested and subscribed by two witnesses,
who were present at the delivery thereof to the Court of
Chancery, King's Bench, Common Pleas, or Exchequer; or if
out of term time, to the Lord Chancellor or one of the judges;
and a copy of the warrant of commitment shall be produced
before them, or oath made that such copy was denied; but if
any person hath wilfully neglected by the space of two terms
to apply for his enlargement, he shall not have an habeas
corpus granted in the vacation. This being done, the Lord
Chancellor or judges respectively shall award an habeas cor-
pus, under the seal of the court, on pain of £500, to be marked
in this manner, per statutum tricesino primo Caroli secundi
regis, and signed by the person that awards the same, and shall
be directed to the officer or keeper, returnable immediate; and
the charges of bringing the prisoner shall be ascertained by the
judge or court that awarded the writ, and endorsed thereon, not
exceeding twelve pence a mile: then the writ shall be served
on the keeper, or left at the gaol with any of the under
officers; and the charges, so endorsed, shall be paid or ten-
dered to him, and the prisoner shall give bond to pay the
charges of carrying him back, if he shall be remanded, and that
he will not make any escape by the way. This done, the
officer shall within three days after service, (if it is within
twenty miles) return the writ, and bring the body, and shall
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then certify the true cause of the imprisonment; if above
twenty miles and less than one hundred, then within ten
days; if above one hundred, then within twenty days ; on
like pain as before. But, after the assizes are proclaimed
for the county where the prisoner is detained, he shall not be
removed. Then if it shall appear to the said Lord Chancellor
or judges that the prisoner is detained on a legal process, order
or warrant, out of some court tbat hath jurisdiction of criminal
matters., or by warrant of a judge or justice of the peace, for
matters for which by the law he is not bailable, in such case
the prisoner shall not be discharged: if he shall be discharged,
he shall thereupon enter into recognizance to appear on his
trial, and the writ and return thereon, and recognizance,
shall be certified into court where the trial must be ; but
persons charged in debt, or other action, or with process in
any civil cause, after their discharge for a criminal offence,
shall be kept in custody for such other suit ; and persons so
set at large shall not be recommitted for the same offence,
uriless by order of court, on pain of £500 to the party
grieved.

*By 3 W. 4, c. 2, § 7, upon application te the Court of
Queen's Bench or anyjudge thereof, the sane order touching
the person being bailed or continued in custody, shall be
made as if the party were brought upon habeas corpus.

The 4 & 5 V., c. 24, § 6, also contains a similar provision.

HAWKERS AND PEDLERS.

By 16 V., c. 184, § 2, (the.act repealing all former acts,)
the municipal council of any county or city in Upper Canada,
is authorised to make by-laws for regulating and governing
hawkers and petty chapmen, and other persons going from
place to place, or to other men's houses, or who have not
become householders by permanent residence in any town or
place within such county or city, or travelling either on foot
or with a hors& or horses, mule or mules, or other beast or
bcasts, bearing or drawing burthen, boat or boats, decked
vessel or vessels or other crafts, or otherwise within such
county or city carrying to sell or exposing to sale any goods,
vares or merchandize, and for requiring any such person to
take out a license from such officer of the municpality as
shall be designated in such by-law, before it shall be lawful
for him to exercise any such calling as aforesaid, within such
county or city, and for fixing the sum which shall be payable
for such licenses and the time during which the same shall be
in force, and for imposing penalties for the contravention of
any such by-law.
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HEIRS AND DEVISEES.

By 8 V., c. 8, § 1, all the former acts are repealed. 2.
The Governor authorised to issue commissions to the chief

justice of the Queen's Bench, (a) the vice-chancellor and the
puisne justices of the said court of Queen's Bench, and such
other persons as he shall see fit; three of whom (the chief

justice, vice-chancellor, or one of the puisne judges being
one) to be a quorum, with full power to determine who is
the party entitled to patent: sittings to be held at Toronto
on the first Monday in January and first Monday in July
every year. § 3. Any party claiming lands (for which no
patent has been issued) as heir, devisee or assignee of the
original nominee of the crown, or claiming from or through
such parties, is required to bring his claim before the com-
missioners, and his documents, proofs and evidence in sup-
port thereof-such evidence to be given viva voce before the
commissioners, or by written depositions sworn before one
of the commissioners, or before the judge of any circuit
court, clerk of the peace, or any commissioner for receiving
affidavits in the Queen's Bench. § 4. The commissioners
empowered to command the attendance of witnesses, and to
issue commissions for the examination of witnesses not resi-
dent in Upper Canada. § 5. No claim to be received or
proceeded upon by the commissioners until claimants (or one
of them, if more than one) shall have made and produced
before the commissioners an affidavit in writing, signed by
hiM, that such claim is just and well-founded to the best of
his knowledge and belief, and that he is not aware of aUy
adverse claim; or if he be aware of any adverse claim, that
he has caused notice in writing of his claim and of his inten-
tion to bring the same* before the said commissioners at the
time when it shall be actually so brought (a copy of which
notice shall be annexed to the affidavit), to be served on the
party having or being supposed to have such adverse claim,
at least one month before the date of . such affidavit.
§ 6. Notice specifying such claim, and the name or names of
the parties, together with the number of the lot (or part
thereof) claimed, concession and township where situate, to
be put up in the office of the clerk of the peace of the district
at least thirty days before the claim is heard before the com-
missioners, and to be certified by the clerk of the peace accord-
ingly; the clerk of the peace, once in every three months, to
make alist of the claims so put up in his office, and the particu-
lars thereof, and to affix such list in some conspicuous part of

(a) Common Pleas, included by the 14 & 15 V., c. 12.
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the court-house, and cause suci list to be publicly read and
proclaimed in open court at the general quarter sessions, by
the crier of the court, immediately after the- charge to the
rand jury-for which certificate the clerk of the peace shall

be entitled to two shillings and six-pence, and no more.
T. Tie commissioners may defer claims for further evi-

dence, as they shall deem expedient; § 8, and after full ex-
amination, reject or allow such claims as in their judgment
the justice and equity of the case may require, without regard
to leal forms, or to the strict letter of the law, or legal rules
of evidence, and to report their decision to the Governor in
counil-such decision to be final and conclusive (except as
hereinafter mentioned), and patents to issue accordingly;
such patents not to affect any existing charge or incumbrance.

9. Patent not to issue until after one calendar month
from the time of such report; and if in the meantime any
quorurm of the commissioners shall have reason to believe
that such decision and report were obtained by surprise, or
erroneously made, then such quorum may report accordingly
to the Governor, and the patent shall be stayed until re-
hearing and further report, with power to award costs to
cither party according to circumstances. § 10. Purchasers
of unpatented lands sold for arrears of taxes, may file their
daims for a patent. § 11. Any mortgage, incumbrance or
lien on unpatented lands to have the same effect as if patent
liad been previously issued. § 12. Unfinished proceedings
before former commissioners may be continued before those
appointed under this act. § 13. Affirmation instead of oath
may be made by persons allowed by law to affirm; and false
swcaring or affirming to be perjury. §14. Commissioners
may make and establish rules and forms of proceeding.
§15. And allow witnesses' expenses. § 16. Fees to be taken
by the clerk to the commissioners as follows, viz:-

£ s. d.
For filing petition.................... 0 1 0
For setting down claim to be heard............ 0 2 6
On the hearing of any claim ................... 0 5 0
For making report thereon ..................... 0 10 0
For each certificate of allowance............. 0 1 3
For copy of order respecting any laim. 0 1 3
For each summons for a witness............. 0 2 0
For cach commission for examination of

witnesses...... ................. 0 10 0
For any certiffed copy of any paper (for the

certificate) .................................. 0 1 3
And for every folio of 100 words..........O 0 6
And such reasonable fees for extra services

as the commissioners shall allow.
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§ 17. The copy of any order, report, or decision made by
the commissioners, certified by the clerk, and countersigned
by one of the commissioners, to be evidence at law. § 18.
Interpretation clause.

Notice of Claim.

Notice is hereby given, that A. B., of , in the county of
yeoman, will claim before the commissioners appointed

to ascertain the heirs and devisees of original nominees of the
Crown to lands not under patent, at their sittings at Toronto, in
the month of Juiy next, lot number , in the concession
of the township of , in the county of (here descri>e any
other lot also unsder claîm) as eldest son and heir-at-law, (or as
assiqnee or cevise under the will) of C. D. late of , the origi-
nal nominee.

Certificate thtereon.

Office of the clerk of the peace, I do hereby certify, that the
for the county of , within written notice was put

in the court-house at in the county aforesaid, on the
day of last, and has remained so put up until this day:
And further, that the said notice was proclaimed in open court
at the general quarter sessions of the peace of the said county,
held in the month of last, at aforesaid immediately
after the charge to the grand jury pursuant to the statute in
such case made and provided.

Dated at aforesaid, the day of 18
G. G., Clerk of the Peace, Counfty of

By 14 & 15 V., c. 12, commissions to be directed to the
judges of the Queen's Bench and Common Pleas, and the
Chancellor and Vice-Chancellor, and as many others as the
Governor may see fit; any three to be a quorum. The Chief
Justice of Q. B., or C. P., or one of the judges, the Chan-
cellor or Vice-Chancellor, being one.

By 14 & 15 V., c. 56, the right to any patent when
established may be assigned.

HIGHWAYS.

A highway is a public passage for all the king's liege sub-
jects, for which it is denominated in legal proceedings, the
king's bighway.-Deacon's C. L. 567. A way may also
become a public highway by a dedication of it by the owner
of the soil to the public use ; and eight years, without any
impediment, has been held sufficient dedication.-11 East.
375.

All injuries to a highway-as by digging a ditch, or mak-
ing a hedge across it,. or laying logs of timber on it, or by
doing any other act which renders it less commodious, are
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public nuisances at common law, and indictable.-1 JEaw. c.
76, § 144. On an indictment for obstruction to a highway,
tbe judgment of the court is usually a fine, as well as an order
on the defendant to abate the nuisance ; in order to warrant
a judgment for abating a nuisance, it must be alleged in the
indicetment to be continuing.-R. v. Stead, 8 T. R. 142.

By statute *50 G. III., c. 1, § 12, all allowances for roads,
by king's surveyors, and all roads under any act of parlia-
ment, or any roads whereon the public money has been
expended, or statute labour done, or any roads passing
through Indian lands, shall be deemed common and public
highways, unless any have been altered according to law.

Wliere in the original plan of a township, a piece of ground
was laid out as a highway, which was subsequently granted
by the crown in fee to several individuals, and was occupied
by them and others claiming from them, for upwards of
thirty years, held, that an indictment for a nuisance, for
stopping up that piece of ground, claiming it as a bighway,
could not be sustained.-Rex v. Allan, Tr. i & 2 W. IV.,
Cameron's Digest, p. 40.

An indictment for obstructing a highway laid out under
*50 G. III., c. 1, cannot be supported, when the highway
has not been established in the manner marked out by the
statute, as when the report to the magistrates in quarter
sessions by the surveyor of roads does not express the exact
width of the road, nor the precise line in which it is to run ;
and semble, in such a case, all the steps necessary to be
taken before a highway can be legally established under that
act, should be proved by the prosecutor to bave been taken,
before the defendant can be found guilty.-Rex v. Sander-
son, Easter 3 W. IV., Cameron's Digest, p. 41.

By 12 V., c. 35, § 41, all allowances for roads, streets or
commons in towns and villages in Upper Canada, and upon
which lots of land fronting thereon have been sold to purcha-
sers, shall be public highways.

By the general municipal act 12 V., c. 81, § 31, township
municipalities are authorised to make by-laws for-

10. The opening, constructing, making, levelling, pitching,
raising, lowering, gravelling, macadamizing, planking, repair-
ing, planting, improving, preserving and maintaining of any
nev or existing highway, road, street, side-walk, crossing,
alley, lane, bridge or other communication within such town.
ship, and for the stqpping up, pulling down, widening, alter-
ing, changing or diverting of any such bighway, road, street,
side-walk, crossing, alley, lane, bridge or other communication
within the same: provided that no such alteration shall en-

48
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croach upon any dwelling-house, barn, stable or outhouse, or
any orchard, garden, yard or pleasure ground, without the
owner's consent. Il. For providing that on each side of any
highway passing through a wood, the timber shall be cut down
for a space not exceeding 25 feet by the proprietor, or in case -

of his default, by the overseer of highways; such timber to be
removed by the proprietor, or in case of default, by the over-
seer, and in such case appropriated by him for the use of the
highways and bridges in his division, or sold to defray ex-
penses : orchards, shrubberies and trees planted for ornament
or shelter excepted. 12. For the protection and preservation
of tirrber, stone, sand or gravel upon any allowance or appro-
priation for any public road, and for sale of any timber grow.
ing thereon if thought proper by the council. 13. For regu-
lating the driving and riding over bridges. 15. For making
regulations as to pits, precipices and deep waters, or other
places dangerous to travellers. 16. For granting money to
the county councils, or the adjoining one, to aid in the making,
opening, building, maintaining, widening or improving any
highway, road, street, bridge or communication between such
and any other township, o making or improving any highway,
road, street, bridge or communication within such township
assumed by the county council. 21. For the destroying or
suppressing weeds detrimental to good husbandry.

§ 38. All roads and bridges between different townships
situate in the same county, shall be exclusively within the
jurisdiction, and subject to the control of the municipal coun-
cil of such county, as far as respects the making, maintain-
ing or improving the same, or the stopping up, altering or
diverting the same, or the protection and preservation of
timber, stone, sand or gravel thereon, or the regulating the
driving or riding thereon, or other use of the same, and this
notwithstanding that the line of such road or bridge may
occasionally deviate from its course between such townships,
and in some parts thereof may be wholly within one of such
townships. § 39. Roads and bridges between different coun-
ties, or between a county and a city within the boundaries of
such county, or on the bounds of a town or incorporated
village within such county, shall be within the jurisdiction
and control of the municipal corporation of both counties,
as far as the making, maintaining or improving the same, or

the stopping up; altering or diverting the same, or the pro-
tection of any timber, stone, sand or gravel thereon, or regu-
lating the driving or riding thereon, or other use of the same,
and be subject to corresponding by-laws only. § 187. It

shall not be competent to the municipality of any township,
or municipal council of any county, to pass any by-law
for stopping up any original allowance for roads in any
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township or county, nor on the limits of any village, town
or city therein. § 188. On the alteration of any road
under the authority of this act (not being an original al-
lovance for road, or where the same shall lie within any
incorporated village, town or city, or the liberties thereof),
the site of such old road shall be sold and conveyed by the
municipal corporation to the party next adjoining to whose
lands the saine shall have run; and in case of bis or lier
refusai to purchase at such price as the corporation shall
think reasonable, then to any person, but not to such other
person at any given price, unless such price be first refused
by such adjoining owner ; and in case any person now in
possession of any concession road or side line may have laid
out streets in any city, town or village without any compen-
sation therefor, he shall be entitled to retain the land within
such city, town or village originally set apart for such con-
cession road or side line, in lieu of the street set apart by
him in place thereof. § 189. No road to be hereafter laid
out, under this act, shall be more than ninety feet nor less
than forty feet in width: this clause not to affect established
roads, or when altered. § 190. All powers, duties or liabilities
vested in or belonging to the magistrates in quarter sessions,
with respect to any particular highway, road or bridge in
Upper Canada, shall from henceforth become vested in the
municipality of the county, or if between two counties, then
in the municipalities of both counties, subject to the provisions
of this act as to the mode and manner of performance of
such powers, duties and liabilities. . § 191. Municipal cor-
porations may authorise by by-law, contracts for planking,
gravelling or macadamizing any road, or to build any bridge
within their jurisdiction, and to grant for such work the
tolls thereon, such tolls being first fixed by by-law; and such
grant not to exceed ten years-the grantee to keep such
road or bridge in repair. § 192. No by-law to be made
for stopping or altering any public highway, road, street
or lane, until one calendar month's notice be given by the
corporation in the six most public places in the neighbourhood,
nor until objecting parties have been heard against the same
im person by counsel or attorney. This section not to extend
to any roads or bridges under the ordnance department ; §
194-nor to allow roads being run through ordnance pro-
perty except by consent. § 195. In case it shall be necessary
for roads to pass over private propertyl arbitrators to be
appointed to fix compensation (if any); awards to be subject
to the Court of Queen's Bench. § 196. In case of special
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actions, tender of amends may be pleaded. § 197. Damages
to be apportioned according to the benefit the plaintiff may
derive from opening such road.

By 13 & 14 Vic., c. 15, s. 1, all roads and bridges in cities
and incorporated towns are vested in the local municipality,
and shah be kept in repair at their cost, and, in. case of de-
fault, the corporation shall be guilty of a misdemeanor, and
punishable by fine; , also civilly responsible for damages.
§ 2. Provincial roads, &c., when relinquished by the coem-
missioner of public works, to be under the control and main-
tained by the local municipal authority.

Joint Stock -Road Companies.

By 16 V., c. 190, entitled "An Act to amend and consol-
idate the several Acts for the formation of Joint Stock Com-
panies, for the construction of roads and other works in Upper
Canada," certain former acts relating thereto-viz., 12 V., c.
84; 14 & 15 V., c. 122; 12 V., c.25; and §§ 2, 3,4, 5, 6, 7,
and 8 of 14 & 15 V., c. 57, and 16 V., c. 4-arc repealed.
§ 2 eiiacts that any number of persons, not less than five, may
form a company under this act for the purpose of construct-
ing in and along or over any public road or highway, allow-
ance for road, or over any land, a road or roads of the kind
mentioned in the preamble (plank, macadamised or gravelled
roads, and bridges, piers and wharves connected therewith),
not less than two miles in length, and also any bridge or
bridges, pier or piers, wharf or wharves in Upper Canada,
the consent of the owner or occupier of any land being first
obtained (except as hereinafter provided); such road not to
be of a higher grade than one foot elevation to twenty feet,
without the sanction of the county engineer: provided also,
that no such road shall be constructed or pass within the
limits of any city or the liberties thereof, or of any incorpo-
rated town or village, except by permission under a by-law
of the same. § 3. Notice to be served on the head of the
municipality previous to the commencing of any such work,
which is empowered to prohibit the work contemplated; and
when any new road is opened, or the lino of any old road
changed, to direct by by-law that the old road be closed up
and embraced within the enclosure of the person from whom
ground shall have been taken to form such new road.
§ 4 prescribes the conditions on which such companies may
be formed as to their capital and means, &c., § 5, and their
general powers after formation. § 6. Authorised to explore
the country and to take land and materials, take drains,

9
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&c., on adjoining lands. § 7. Arbitrators to be appointed
in case of owners of property through which the road may

pass disagreeing with the company as to compensation.
§ 8. How such arbitrators shall be appointed when the
owners of land are absent, or the lands mortgaged, &c.

9. Provision respecting Indian lands. § 10. Meetings
and proceedings of the arbitrators. § 11. Power to widen,
extend, or alter the projected line of road, construct side
roads, and increase their capital. § 12. Shares in sueh com-
panies to be £5 each, and transferable. § 18. Affairs of the
company to be managed by five directors, mode of election,
&c. § 14. A president and other officers to be appointed.
§'15. Vacancies, how to be filled up. § 16. Calls on shares,
when and how to be made; forfeiture in default of pay-
ment. § 17. The company may sue for the amount of calls.

19. Provision made for the union of two or more compa-
nies in certain cases as one company, and how. § 20.
Roads and materials to be vested in the company, § 21.
Authority given to companies already formed to search for
and take materials for making and keeping roads in repair.
§ 22. Materials of which roads under this act may be
formed. § 2Ô. Municipalities authorised to acquire stock in
such companies, and to direct the chief officer thereof to
subscribe and vote on behalf of such municipality. § 24.
Municipalities also authorised to make loans to such compa-
nies, and issue debentures. § 25. Companies empowered to
sell any such road to the. local municipality. § 26. And
municipalities authorised to sell any road, which they may
have constructed or purchased, or any road stock. § 27.
Companies incorporated under this act bound to complete
the 'ork within a certain period, or forfeit their charter.
§ 28. Authority vested in the president and direetors of any
such company to fix, regulate, and receive the tolls and
charges to be received. Provided that so soon as tw'o or
more miles of any such road or extension thereof shall have
been completed, tolls may be taken therefor, but on no other
work until the same be completed. § 29 enacts that tolls
may be taken by any such company at each time of passing
each gate upon any road constructed or owned by such con-
pany for any portion of such road on either side, or on both
sides of the said gate (not being more than five miles) to the
next gate or gates on the same road, if any, and not ex-
ceeding five miles in the whole, or for the whole of such
road, if the length thereof do not exceed five miles, and
there be only one gate thereon, at the following rates, viz:
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For everyvehiele whether loaded or other- a n.

wise, and for the horse or other beast, £ s. d.
or one of the horses or other beasts
drawing the same ...................... 0 0

And for every additional horse or other
beast drawing any such vehicle......... 0 0 0

For every horse and rider................ 0 0 4
For every horse .............................. O 0 Oî
For each head of rieat cattle............. 0O 04
For every score or number less than a

score of sheep or swine.................. 0 0 O0

Provided always that any company shall have power to
charge over and above these rates the sum of one half--enny
for every 100 pourids over and above 4,000 pounds each
loaded vehicle may weigh, and also that every vehicle loaded
with masts, spars, hewn or round timber or otherwise exceed-
ing in weight two tons shall, when loaded, at each time of
passing each gate, pay for each ton over and above two tons
the sum of 2s. 6d. currency. And all vehicles with wheels,
used for the above purpose, shall have not less than five
inch tires, under penalty of paying double the amount of
toll above provided. Provided also, that whenever any
road to be constructed under this act, or already constructed
under any act of the legislature shall intersect a road con-
structed or owned by another chartered company, no higher
rate of toll shall be demanded from persons travelling àlong
the said last-mentioned road' for the distance travelled
between such intersection, and either of its termini, than
the rate per mile charged by the said company for travelling
along the entire length of their road so intersected: pro-
vided it shall be incumbent on such persons to produce a
a ticket from the last toll gate on the intersecting road as
evidence of their having travelled only from such intersec-
tion. § 30. Tolls or bridges may, with the consent of the
municipal council, exceed the said rates. § 31. Companies
authorised to erect toll gates, check gates and side bars, and
fix the tolls to be collected thereat not exceeding the rates
aforesaid. Provided alway-s, that no toll shall be~taken for
merely crossing any road, or for travelling thereon in cross-
ing from one transverse road to another not exceeding one
hundred yards. § 32. Tolls not to be demanded at check-
gates wihen taken at the principal gate, and vice versa.
§ 33. Directors may commute with any person residing
within half a mile of the nearest gate. § 34. After any
road, bridge, or work constructed or aquired by any
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company or municipality under the authority of this act,
or of any previous act of parliament, shall be completed,
and tolls established thereon, it shall be the duty of such
company or municipality to keep the same in good and
efficient repair ; and if any such road shall go to decay, or
get out of repair, it shall be lawful for the judge of the county
court where such road is situated, upon the requisition of
twelve freeholders of the county, stating that such road is so
much out of repair as to impede or endanger her Majesty's
subjects and others travelling thereon, to direct the engineer
for the county, and if none, then any competent engineer to
examine the road ; and if, upon examination, the road shall
be found so much out of repair as to impede or endanger
travelling thereon, then he shall notify the president of the
company or head of the municipality to whom the road may
belong, by leaving a written notice with any of the keepers
of the toll-gates, that he has inspected and found the road
out of repair, and requiring them to take notice thereof and
cause the same to be repaired within a limited time, to be
named in such notice, sufficient for making such repairs.
§ 35. And if the repairs shall not be made within the time,
then after the expiration of such period no toll shallhe de-
manded or taken from any person passing through the
nearest toll-gates on either side of the road so reported out
of repair. § 36. And if any person acting as a toll-gate
keeper on a road belonging to any such company or munici-
pality, which shal have neglected to make the necessary
repairs within the period limited, shall, after the expiration
thereof, and before the repairs shall be completed, ask, de-
mand or receive any toll from any person travelling with or
without any beast or vehicle along such road at the nearest
toll-gate on either side of the portion so reported out of
repair, or shall refuse to allow them to pass through such-
toll-gates -without payment thereof, snch person shall, upon
conviction before any justice of the peace for the county,
upon the oath of one credible witness, forfeit and pay the
sum of not less than five Ail-lings nor more than one pound
for every such offence. § 37. And if any renter or collec-
tor of such tolls at any gate on any such road shall take a
greater toll than is authorised by law, he shall for every such
offence forfeit and pay the sum of £5. § 38. Gate-keepers
not bound to give change for a larger amount than 5s. §
39. Jxemption from toll, viz., all her Majestys officers
and soldiers being in proper staff or regimental uniform,
dress or undress, and their horses, (but not when passing in
any hired or private vehicles), and al recruits marching by
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route, ail prisoners under military escort enrolled pension-
ers in uniform when called out for training or in aid of the
civil power, and all carriages and horses belonging to her
Majesty's service, conveying such persons or their baggage,
or returning, embarking or disembarking from or upon any
pier or wharf, quay or landing-placé, or passing turnpike
roads or bridges: and ail persons, horses or carriages going
to or returning from anyfuneral, or any person with horse
or carriage going to or returning from his or her usual place
of religious worship on the Lord's day, and any farmer
residing on the line of any such road passing any toll-gate
opposite to and immediately adjoining his farm, when going
to or returning from his work on such farm.

40. Tolls may be charged on mail carriages, except on
roads and bridges constructed by the provincial government
or board of works, and transferred to any company on con-
dition that the mail should pass free; but no such exemption
to exist in favour of any mail stage drawn by two horses and
carrying the mail and containing more than four passengers,
or drawn by four horses and containing more than eight
passengers, but for each passenger over four or eight a toll
of one penny shall be payable. § 41. If any person, not
exempted by law, shall wilfully pass or attempt to pass any
toll-gate, check-gate or side-bar lawfully established, without
first paying the legal toll, he shall forfeit a sum not exceed-
ing £5 and costs, to be recovered in the same manner as
other fines and forfeitures under this- act: and in case no
sufficient distress can be found to satisfy any warrant that
may be issued against the goods and chattels of the offender,
he shall then be committed to the common, gaol of the county
for any period not exceeding one rnonth. Provided always
that a warrant of commitment may issue, antd the party may
be imprisoned thereon in the first instance upon any convic-
tion under this section, without issuing any warrant of dis-
tress, where the offender after conviction shall neglect or
refuse to pay the fine and costs, and it shall be made to ap-
pear to the satisfaction of the acting justice or jistices, by
affidavit, that the offender has no goods or chattels within the
jurisdiction of such justice or justices. § 42. If any person
liable shall, after demand, refuse to pay the toll, the collector
taking such assistance as he may think necessary, may seize
or distrain any horse, beast, cattle, carriage or other thing
upon or in respect of which any such toll is imposed,,together
-with their bridles, saddles, gear, harness or accoutrements
(except the bridle or reins of any horse or beast separated
therefrom), or any carriage in respect of the horses or cattle
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drawing the carriage on which such toll is imposed, or any

of the goods and chattels of the party so required to pay,
and if the toll and the reasonable charges of such seizure and

distress shall not be paid within four days after such seizure,
the person so seizing and distraining, after giving four days'

public notice, may sell the horse, beast, cattle, carriage and

things so distrained, or a sufficient part thereof, returning
the overplus and what shall remain unsold, upon demand, to

the owner, after such tolls and the reasonable charges occa-

sioned by such seizure, distress and sale shall be deducted.
43. If any person shall, after proceeding on such road

with any waggon, carriage or other vehicle or animal liable
to toll, turn out of such road into any other road or field or
piece of land, for the purpose of avoiding payiment of such
toll, and shall enter the road beyond any of the said gates
or check-gates, by crossing the road or otherwise without
paying toll, whereby such toll shall be evaded, such person
or the owner of such vehicle or animals shall, for every such
offence, forfeit and pay 10s. and costs: and any one justice
of the peace for the county shall, on conviction, fine such
offender in the said penalty and costs, and cause the same to
be levied as aforesaid.

§ 44. If any person shall permit or suffer any person to
pass through any lands occupied by him, or through any
gate, passage or way thereon with any carriagc, sleigh,

horse, mare, gelding or any other animal liable to toll, who
shall before or after passing through such land, travel more
than one hundred yards upon such roadt, whereby such pay-
ment shall be avoided, every person so offending, and also
the person riding or driving, or the owner of the animal or
animals or carriage whereon such payaient is avoided, being
thereof convicted before any one justice as aforesaid, shall
for every such offence severally incur a penalty not exceed-
ing 20s. and not less than 5s., to be levied as aforesaid with
costs.

45. If any person shall leave upon any such road any
horse, cattle, beast or carriage whatsoever, by reason where-
of the payment of any tolls or duties shall be avoided or
lessened ; or shall take or cause to be taken off any horse or
other beast or cattle from any vehicle either before or after
having passed through any toll-gate, or after having passed
through, shall afterwards add or put any horse or other beast
to any such carriage and draw therewith upon any part of
such road, so as to increase the number of horses cr other
beasts drawing said vehicles, after the same shall have
passed through any toll-gate, whereby the payment of toll
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shall or may be evaded, every sucli person shall, for every
such offence, forfeit and pay a sum'not exceeding 2 0s., to be
levied as aforesaid with costs.

§ 46. Any person falsely claiming exemption, or evading
the toll by any false representation or act, shall forfeit to
the company or municipality owning the road, one pound
and costs, to be recovered summarily before any justice of
the peace in the manner provided for recovery of other pen-
alties.

§ 47. If any person shall wilfully and maliciously burn,
break down, injure, cut, remove or destroy in whole or in
part, any toll-house, turnpike-gate, wall, lock, chain or other
fastening, rail, post, bar or other fence belonging to any
toll-gate or toll-house, set up, erected or used for the pur-
pose of preventing the passing by such gate of persons, car-
riages or other property liable to toll at such gate, or any
house, building, engine or weighing-machine erected or used
for the better ascertainment or security of any such toll;
every such offender shall be guilty of a misdemeanor, and,
on conviction, punished either by imprisonment in the peni-
tentiary for a term not exceeding three years, or by fine and
imprisonment in the common gaol for any term not exceed-
ing two years, at the discretion of the court.

§48. If any person shall remove any earth, stone, plank or
other materials used or intended to be used in or upon the said
road, for the construction, maintenance and repair thereof, or
shall drive any loaded wheel carriage or other loaded vehicle
upon that part of any of the roads constructed under this act, or
by any incorporated company under any other act, between the
stones, plank or hard road and the ditch further than may be
necessary in passing any other vehicle, or in turning off or
upon such road, or shall cause any injury or damage to be
done to the bridges, culverts, pools, rails or fences, or shall
haul or draw upon any part of any road constructed as
aforesaid, any timber, stone or otber thing which shall be
carried principally or in part upon wheeled carriages, or upon
sleighs, so as to drag or trail upon such road to the prejudice
thereof; or if any person shall leave any waggon, cart or
other carriage whatsoever, upon such road without some per-
son in care thereof, longer than may be necessary to load
and unload the same (except in case of accident, and in case
of accident for any longer time than necessary to remove the
same) or shall lay any timber, stones, rubbish, or other thing
whatever upon the said road to the prejudice, interruption
and danger of any person travelling thereon, or if any person
shall after having blocked or stopped any cart, waggon or
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other carrirge in going up a hill, or rising ground, cause or
suffer to remain on such road, any stone, or other thing with
which such cart or carriage shall have been blocked or stopped,
or if any person shall pull down, damage, injure or destroy any
lanp or lamp-post, put up, erected or placed in or near the
side of such road, or any toll-house erected thereon, or shall
wilfully extinguish the light of any such lamp ; or if any

person shall wilfully pull down, break, injure or damage any
table of tolls, put or fixed at any gate, check-gate or bar, or
any part of such road, or any sign board erected by any
company upon any road or bridge constructed by them, or
shall wilfully deface or obliterate any of the letters, figures,
or marks thereon, or on any finger-post, or mile: post, or
stone; or if any person shall throw any earth, rabbish, or
any other matter or thing into any drain, ditch, culvert or
other water-course made for draining such road; or if any
person shall, without permission, carry away any stones,
gravel, sand or other materials, dirt or soil from any part of
any such road, or dig any holes or ditches on the allowance
for the same; or if 'any person shall allow any svine to run
at large to the injury of the said road, every such person
shall, upon conviction in a summary way before any justice of
the peace in or near the place 'where the injury shall have

ê been done, be sentenced to pay all damages sustained, by such
justice on hearing the complaint: and to pay a fine of not
more than 50s. nor less than 5s. with costs, such damages,
fines and costs to be paid within a time to be limited by such
justice, and in default, levied as hereinafter provided. § 49. It
shall not be lawful for any company, municipality, contractor or
sub-contractor, or person employed by them, to leave or place
upon the graded part of any road, whether or not macadam-
ised, gravelled or planked, any stone, gravel, plank, timber,
or other materials, so as to prevent the public from using, or
to impede the free use of the whole of such graded portion of
the road; and for any offence against this section, such com-
pany, &c., shall be responsible for all damages arising from
such offence : and such contractor, sub-contractor or other
person as aforesaid shall also incur a penalty of not less than
asnor more than £5, to be recovered summarily before any
justice of the peace, in the manner provided by this act for
the recovery of other penalties. § 50. The fines and for-
feitures authorised to be summarily imposed by this act, shall
and may be recovered upon information and complaint before
any justice of the peace of the county within which -the
same shall have been incurred: and may be levied and col-
lected by distress and sale of the offender's goods améd chattels
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by warrant of distress for that purpose to be issued, and in
case there shall be no goods or chattels to satisfy such
warrant, such offender or offenders shall and may be com-
nitted to the common gaol of the county, for any period not
exceeding one, month: provided that neither this section,
nor any tilng therein shall be held or construed to interfere
with the provisions made in the 41st § of this act, for issuing
a warrant of commitment in the first instance.

§ 51. The offender to be summoned: and in the default of
his appearance upon proof of the service of such summons on
the party personally, or by leaving a copy at his usual place
of abode, such justice may proceed to hear and determinethe
case ex parte, or issue his warrant to bring the party before
himu or some other justice; or the justice nay, if he thinks
fit, without previous summons, issue such warrant, ahd the

justice before whom such party shall appear, or be brought,
shall proceed to hear and determine the case.

§ 52. Fines and forteitures not otherwise appropriated
shall, when collected, be paid to the treasurer of the com-
pany or municipality owning the road.

§ 53. Suits for any thing done in pursuance of this act to
be commenced withiu six calendar months. § 54. Officers
and stockholders may be witnesses. § 55. Companies formed
bona fide under former acts confirmed notwithstanding anyd
informality in their formation, &c. § 56. Directors to make
annual reports to the municipality of expenditure, &c.
§ 57. After 21 years from the completion of the work, the
municipality may purchase the stock of the company at its
value, and stand in their place. § 58.' Provision for amend-
ing the act. § 59. The provisions contained in §§ 3, 6, 7, 8,
9, 10, 11, 12, 14, 16, 17, 18, 19, 20, 21, 22, 2, 24, 25, 26,
28, 29, 30, 31, 32, 33, 34, 35, 36, 37, 38, 39, 40, 41, 42,
43, 44, 45, 46, 47. 48, 49, 50, 51, 52, 53, 54, 55, 56, 57,
of this act shall extend to and regulate all turnpike road
companies in Upper Canada in the collection of tolls or

otherwise, whether constructed under any of the acts men-
tioned in the preamble, or under the 13 & 14 V., c. 72, or

under the 12 V., c. 5, or constructed by or belonging to any
municipality under any act. Provided however, that lower
rates of toll upon any road hereafter transferred to any com-
pany by the acts cited in this section may be fixed or estab-
lished in the order in council transferring th, same. Pro-

vided also, that the provisions contained in §§ 6, 7, 8, 9, 10,
11, 12, 19, 20, 21, 22, 23, 24, 25, 26, 28, 31, 32, 33, 34,
35, 36, 37, 38, 40, 41, 42, 43, 44, 45, 46, 47, 48, 49, 50,
51, 52, 53, 57 and 58 of this act, together with this proviso,



f jtnae. 389

shall also extend to road companies having private acts of

incorporation, but that no other section of this act shall

apply to such companies.
§ 60. Road companies required to lay down in grass all

cleared lands belonging to them, and adjoining their roads,
and to cause thistles and weeds thereon to be cut down and
rooted out, under a penalty of 10s. a-day.

Sce aiso titles " Public Works," " Travellers," "Railways."

Indictment for Digging a hole in a Street, being the Queen's
Highway C. C. O.

PROVINCE OF CANADA:

County of The jurors, &c. That A. F. late of, &c.,
to wit. yeoman, on the, &c., with force and arms,

at the township aforesaid, in the county aforesaid, in a certain
street, being the Queen's common highway there, called
used for all the Queen's subjects, with their horses, coaches,
carts, and carriages, to go, return, ride. pass, repass, and labour
at their free will and pleasure, unlawfully did dig, and cause
to be dug. a certain pit, containing in circumference fifteen
feet, and in depth thirteen feet ; and the same pit so as aforesaid
dug and caused to be dug in the street and highway aforesaid,
from the day of , in the year aforesaid, until the day of
the same month, in the year aforesaid, at the township afore-
said, in the county aforesaid, unlawfully and injuriously did
continue ; by reason whereof the Queen's subjects, during the
time aforesaid, could not go, return, pass, repass, ride and la-
bour, with their horses, coaches, carts and other carriages, in,
by, and through the same street and highway, as they were
wont, and ought to do, without great peril and danger of their
lives, to the great damage and common nuisance of all the
liege subjects of our said lady the Queen, in, by, and through
the same street and highway, returning, passing, re-passing,
riding and labouring, and against the peace, &c.

Indictment for Stopping up a Watercourse, whereby the

Bighway is overflowed.
PROVINCE OF CANADA :

County of , The jurors, for our lady the Queen, upon
to wit. their oath present, that A. O., late of the

township of , in the county aforesaid, on the day of
,in the year of the reign with force and arrs, at

the township aforesaid, in the county aforesaid, a certain an-
cient watercourse adjoining to the Queen's comnon highway,
wiithii the same township, leading from to , with gravel
and other materials unlawfully and injuriously did obstruct
and stop up, and the said watercourse so as aforesaid obstruct-
ed and stopped up from the said day of in the year
aforesaid, until the day of the taking of this inquisition, at the
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township aforesaid, in the county aforesaid, unlawfully and
injuriously hath continued, and still doth continue, by reason
whereof the rain and waters that were accustomed, and ought
to flow and pass through the said watercourse, on the same
day and year, and divers other days and times afterwards,
between that day and the day of the taking of this inquisition,
did overflow and remain in the Queen's common highway
aforesaid, and thereby the same was, and yet is, greatly hurt
and spoiled, so that the liege subjects of our said lady the
Queen, through the same with their horses, waggons, carts and
carriages, then and on the said other days and times could not,
nor yet can, go, return, pass, ride and labour, as they ought
and were accustoned to do, to the great damage and common
nuisance, &c.

HOMICIDE.

Homicide in law signifies the killing of a man by a man.
-1 Haw., 66. And may be classed according to the fol-
lowing degrees:-

1. Justifiable homicide. 4. Manslaughter.
2. Homicide by misadventure. 5. Murder.
3. Homicide by self-defence. 6. Self-murder.

1. Justifiable -Homicide.

To make homicide jusfifiable, it must be owing to some una-
voidable necessity to which the person who kills another must
be reduced, without any manner of fault in himself.-l ffaw.69.
If any evil disposed person shall attempt feloniously to rob or
murder any person in any dwelling-house or highway, or felo-
niously attempt to break any dwelling-house in the night time,
and shall happen in such felonious intent to be slain, the
slayer shall be discharged.-24 1. VIII. c. 5. So, if rioters,
or forcible enterers or detainers, stand in opposition to the
justices' lawful warrant and any of them be slain, it is no
felony.-Hale's Pl. 37. And if a man come to burn my
house and I shoot out of my house, or issue out of my house
and kill him ; it is no felony.-Hale's Pl. 38. So, if a
woman kill him that assaulteth to ravish her, it is no felony.
-lb. 36. If a person having actually committed a felony,
will not suffer himself to be arrested, but stands on his own
defence, or flies, so that he cannot possibly be apprehended
alive by those who pursue him, whether private persons or
public officers, with or without a warrant, he may be lawfully
slain by them.-l Blaw. 70. So, if a felony hath actually
been committed, and an officer having lawful warrant, arrest
an innocent person, and such person assault the officer, the
officer is not bound by law to give back, but to carry him
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away ; and if in execution of his office, he cannot otherwise
avoid it, but in striving, kill him; it is no felony.-3 Inst.
56. Also, if a person arrested for felony break away from
his conductors to gaol, they may kill him if they cannot
otherwise take him. But in this case likewise there must
have been a felony actually committed.-Bale's Pl. 36, 37.
Also, if a criminal endeavouring to break the gaol, assault
his gaoler, lie may be lawfully killed by him in the affray.-
1 Haw. 71. In civil cases, although the sheriff cannot kill
a man who flies the execution of a civil process, yet if he
resist the arrest, the sheriff or his officers need not give back,
but may kill the assailant.-llale's Pl. 37. So, if in the
arrest and striving together, the officer kill him, it is no
felony.-Ib. 37. In all these cases (a) the party upon
arraîgnment having pleaded not guilty, the special matter
must be found: whereupon the party shall be dismissed
without any forfeiture or pardon purchased.-Ib. 38.

2. Honi-cide by Misadventure.

Homicide by misadventure is where a man is doing a law-
ful act without intent of hurt to another, and death casually
ensues.-ifale's Pl. 31. As, where a labourer being at
work with a hatchet the head flies off, and kills one who
stands by.-1 ffaw. 73. Or wihere a third person whips a
horse, on which a man is riding, whereupon he springs out
and runs over a child and kills him, in this case the rider is
guilty of homicide by misadventure, and he who gave the
blow, of manslaughter.-1 ifaw. 73. But if a person
riding in the street whip bis horse to put him into speed,
and run over a child and kill him, it is homicide, and not by
misadventure; and if lie ride so, in a press of people with
intent to do hurt, and the horse killeth another, it is murder
in the rider.-1 . E. 476. If a person drive bis cart
carelessly, and it run over a child in the street, if he have
seen the child and yet drive on upon him, it is murder : but
if he saw not the child, yet it is manslaughter ; but if the
child had run the cross way, and the cart run over him
before it were possible for the carter to make a stop, it is
by misadventure.-1 _. H. 476. So, where workmen throw
stones, rubbish, or other things from a house, in the ordinary
course of their business, by which a person underneath
happens to be killed, if they look out and give timely war-

(a) Although such may.be the law as laid down by ancient writers, com-
moi humanity will prompt oflcers to act with the greatest possible forbear-
ance; and it must be a very extreme case of necessity that would justify
homicide.
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ning to those below, it will be homicide by misadventure; if
without such caution it will amount to mansiaughter, at least,
if it was a lawful act, but done in an improper manner.-
Post. 262, 263. If the act be unlawful it is murder ; and if
a person meaning to steal a deer in another man's park,
shoot at the deer and by the glance of the arrow killeth a
boy that is hidden in a bush, this is murder ; for that the
act was unlawful, although he had no intent to hurt the boy,
nor knew of him. But if the owner of the park had shot
at his own deer, and without any ill intent had killed the
boy by the glance of bis arrow, this had been homicide by
misadventure, and no felony.-3 Inst. 56. And it is a
general rule in case of all felonies, that wherever a man
intending to commit one felony, happens to commit another,
he is as much guilty as if he had intended the felony which
he actually commits.-1 Jfaw. 74.

Homicide by misadventure, though not felony, yet a per-
son guilty thereof is not bailable by justices of the peace,
but must be committed to the assizes.-1 Haw. 75. But if
he is taken only on a slight suspicion, the justices of the
peace may bail him.-2 Haw. 305.

3. Homicide by Self-defence.

Homicide in a man's own defence is, where one who hath
no other possible means of preserving his life from one who
combats with him, on a sudden quarrel, kills the person by
whom he is reduced to such an inevitable necessity. 2. And
not only he, who upon assault, retreats to a wall or some such
strait, beyond which he can go no farther, before he kills the
other, is j udged by law to act upon unavoidable necessity ; but
aiso he, who being assaulted in such a manner and in such a
place, that he cannot go back without manifestly endangering
his life, kills the other without retreating at all. 3..Andnot-
withstanding, a person who retreats from an assault to the
Wall, give the other wounds in his retreat, yet, if he give him
no mortal one till he get thither, and then kill him, he is
guilty of homicide se defendendo only.-1 Iaw. 74. 4. But
if the mortal wound was first given, then it is manslaughter.
-Hale's Pl. 42. 5. And an officer who kills one who resists
him in the execution of his office (a); and even a private
person that kills one who feloniously assaults him in the high-
way, may justify the fact, without ever giving back at all.-
1 Haw. 75. 6. But if a person upon malice prepense strike
another, and then fly to the wall, and there in his own defence

(a) See note at foot of page 391.
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kills the other, this is murder.-Rale's Pl. 42. A person
guilty of this offence cannot be bailed by justices of the peace.
-1 Haw. 76. But otherwise, if taken only on a ,slight

suspicion.- 2 Baw. 105.

4. Manslaughter.

By manslaughter it is to be understood-1. Such killing
of a man as happens on a sudden quarrel, or in the commis-
sion of an unlawful act without any deliberate intention of
doing any inischief at all.-i Haw. 76. 2. The difference
between murder and manslaughter is, that murder is com-
mitted upon malice aforethought, and manslaughter without
malice aforethought, upon a sudden occasion only: as, if two
taeet togetier, and striving for the wall the one kill the other,
this is manslaughter and felony; and so it is if they bad upon
a sudden occasion gone into a field and fought, and the one
had killed tie other, this had been but mansliaughter, and no
murder; )ecause all that followed was but a continuance of
the first sudden occasion, and the blood was never cooled till
the blow was given.-3 Inst. 55. There can be no acces-
sories to this offence, before the fact, because it must be done
without premeditation.-1 Haw. 76. But there may be ac-
cessories after the fact.- 3 Inst. 55.

The offence being afelony is not bailable by justices, but
the party inust be committed for trial at the assizes.

The punishment for this offence, formerly, was burning in
the hand and forfeiture of goods and chattels, for which pun-
isiment that of imprisonment for a year and the imposition
of a fine was afterwards substituted by the 19 G. III., c., 74.

But now, by 4 & 5 V., c. 27, § 7, it is punishable at s the
discretion of the court with imprisonment at hard labour in
the provincial penitentiary for life, or for any term not less
than seven years ; or imprisonment in any other prison or
place of confinement for any term not exceeding two years,
or to pay such fine as the court shall award.

Form of Indictment for Manslaughter, 18 V., c. 92.
County of , The jurors for our lady the Queen upon

to wit. j their oath present, that A. B. on the day of
in the year of our Lord one thousand eight hundred and

at in the county of did feloniously kill and slay one C. D-

5. M3urder.

Murder, is when a man of sound memory and of the age
of discretion unlawfully killeth another under the king's
peace, with malice aforethought, either expressed by the
party or implied by law, so as the party wounded or hurt
die of the -wound or hurt within a year and a day.-3 Inst. 47.

50

Thomf 
title.



394 0ttmt( ¢.

By malice expressed, is meant a deliberate intention of do-

ing any bodily harm to another, whereunto by law a person is

not authorised-l . . 451, the evidences of which are-t.

Lying in wait. 2. Menacings antecedent. 3. Former grudges.
4. Deliberate compassings and the like.-1 if. . 451.

Malice inplied is in several cases, as where one voluntarily
kills another without provocation; for in this case the law

presumes it to be malicious, and that he is a public enemy
of mankind. 2. Poisoning also implies malice, because it is

an act of deliberation. 3. Also, when an officer is killed in

the execution of his duty, it is murder, and the law implies
malice.-Il. 1. 455, 456, 457. 4. Also where a prisoner
dieth by duress of the gaoler, the law implies malice, by rea-
son of the cruelty.- 3 Inst. 52. 5. And in general, any
formed design of doing mischief may be called malice; and
therefore not such killing only as proceeds from premedita-
ted hatred or revenge, but also such as is accompanied with
those circumstances that the heart to be perversely wicked,
is adjudged to be of malice prepense, and consequently mur-
der.-2 Haw. 80 ; Strange, 766. No breach of a man's word
or promise, no trespass either to lands or goods, no affront

by bare words or gestures, however false or malicious and
aggravating, will excuse him from being guilty of murder,
who is so far transported thereby, as immediately to attack

the person who offends him in such a manner as manifestly
endangers his life, without giving him time to put himself
upon his guard, if he kills him in pursuance of such an
assault, whether the person slain did at all fight in bis de-
fence or not.-1 Haw. 82.

If two fall out upon a sudden occasion, and agree tO fight
in such a field, and each of them go ami fetch bis weapon,
and the one killeth the other-this is no nialice prepense;
for the fetching of the weapon and going out into the field is
but a continuance of the sudden falling out and the blood
was never cooled; but.if there were deliberation-as, -where
they meet the next day-nay, though it were the same day,
if there were such a competent distance of time that in corn-
mon presumption they had time to deliberate-then it is
murder.-3 1n8t. 51; 1 . E. 453. And the law so far
abhors all duelling in cold blood, that not only the principal
who actually kills the other, but also bis seconds, are guilty
of murder, whether they fought or not; and the seconds of
the party slain are likewise guilty, as accessories.-1Ra. 82.

If a physician or surgeon gives a person medicine with
intent to cure or prevent a disease, and contrary to his ex-
pectation it kill the person-this is no homnicide,-1 if if
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429. But if a woman be with child, and any one give ber a
potion to destroy the cbild within her, and it work, and so
strongly that it kills the woman-this is murder.-1 E. .
480. But if a woman, quick with child, by a potion or
otherwise killeth it in her womb; or if a man beat her,
whereby the child dieth in her body, and she is delivered of
a dead child-this is not murder, but a great misprision. If
the child be born alive, and then die of the potion, battery
or other cause-this is murder.-3 Inst. 50. Lord Hale
says, that in this case it cannot be legally known whether
the child were killed or not; and that if the child die after
it is born and baptised, of the stroke given to the mother,
yet it is not homicide.-I. H. 433. And Mr. Dalton says,
-whether it die within her body or shortly -after her delivery,
it maketh no difference.-Dalt. 330. But Mr. Hawkins
says, that (in the latter case) it seems clearly to be murder,
notwithstanding some opinions to the contrary.-1 J[aw.,
80. And if a person counsel or advise a woman to kill her
child when it shall be bon, and she afterwards kill it in
pursuance of such advice, he is an accessory to the murder.
1 Rlaw. 80. And by *3 W. IV. c. 4, § 12, accessories
before the fact to any capital offence shall suffer death.

They that are present when any man is slain, and do not
their best endeavour to apprehend the murderer or man-
slayer, shall be flned and imprisoned.-3 Inst. 53.

By 4 & 5 V., c. 27, § 4, sentence of death may be pro-
nounced after conviction for imurder in the same manner, and
the court before which the conviction may be had shall have
the same power, in all respects, as after convictions for other
capital offences. § 6. And where any person being felon-
iously stricken, poisoned or otherwise hurt, upon the sea, or
at any place out.of this province, shall die thereof in this
province, or being feloniously stricken, &c., in this province,
shal die thereof out of this province, every such offence,
whether murder or manslaughter, or being accessory before
or after the fact, may be tried and punished in the district,
county or place in this province in which such death, stroke,
poisoning or hurt shall happen.

Form of Indictment for Murder, 18 V., c. 92.
County of The jurors for our lady the Q.ueen upon their

to wit. oath present, that A. B., on the day of
in the year of our Lord oneathousand eight hundred and at

in the county of did feloniously, wilfully, and of his
malice aforethought, kiIl and murder one C. D.

See also title "Execution."

6. Self-murder.
Afelo-de-se, or felon of himself, is p person who, being of



sound mind, and of the age of discretion, voluntary killetli
himself.-3 Inst. 54; 1 if. -H. 411. The offender herein
incurs a forfeiture of goods and chattles, but not of landsr;
for no man can forfeit is land without an attainder by course
of law.-3 Inst. 54. He shall also be buried ignominiously
in the highway, with a stake driven through his body.-4
BI. 190. This barbarous custom has however been abolished
in England by statute 4 G. IV.

For forms see post title "Indictable Offences."

HORSES.

The stealing of a horse is felony at common law, and by
the 4 & 5 V., c. 25, § 29, is punishable at the discretion of
the court by imprisonment at hard labour in the provincial
penitentiary for any term not excceding fourteen years nor
less than (a) seven years, or to be imprisoned in any other
prison or place of confinement for any terra not exceeding
two years.

By 2 & 3 P. & M., c. 7, and 31 E., c. 12, the keeper of
every fair and market shall yearly appoint a certain special
and open place where horses shall be sold in any fair or
market overt; § 2, and shall appoint one or more persons to
take toll there, and to keep the same place from ten in the
forenoon till sunset. § 3. And the sale or exchange. in any
fair or market overt, of any stolen horse shall not alter the
property, unless the same shallbe in the time of the said fair
or market openly ridden, led, walked, driven, or kept stand-
ing, for one hour together at least, between ten of the clock
and sunset, in the open place of the fair or market wherein
horses are cornmonly used to be sold, and not within any
house, backside or other privy or secret place. § 4. Nor
unless all the parties to the bargtin shall come together, and
bring the horse to the open place appointed for the toll-taker,
or for the book-keeper, where no toll is due. § 5. Nor un-
less such toll-taker, or (where no toll is paid) the book-keeper,
or chief officer of the fair or market, shall take upon him
perfect knowledge of the seller, and of bis true christian
name and surnanie and place of abode, and shall enter all
the same down in a book to be kept for that purpose, or else
that the seller shall bring to the toll-taker, or other officer
aforesaid, one credible person that shall testify that he
knoweth the seller. and bis true ane, surname, mystery and
dwelling place, of him that so avoucheth his knowledge.
6. Nor unless he also cause to be entered -the true price.
§ 7. And also the colour, and one special mark at least.

(a) Reduced. to three years by the 6 V., c. 5, § 2.

396 »Ot01%tO,
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§ 8. And the buyer shall pay the toll if any is due, if not,
then Id. for the entry. § 9. Which done, the person enter-
ing the same shall give to the buyer, requiring, and paying
2d. for the same, a note in writing of all the contents of
such entry, subscribed with his band. § 10. Every person
offending in any of the preroises shall forfeit £5; half to the
king and half to him that shall sue before the justices in
sessions, or in any ordinary court of record; and the sale
shall be void; and the owner may seize and take his horse
again, or have an action.

And if any horse shall be stolen, and shall afterwards be
sold in open market, and the sale shall be in conformity with
the above provisions, yet, nevertheless, such sale, in six
nonths after the felony donc, shall not take away the
ownrs property, so as claim be made in six months, where
the horse shall be found, before the mayor, if in a town cor-
porate, or else before a justice near the place where found,
and so that proof be made before such magistrate in forty
days next ensuing, by two witnesses, that the property in
such horse was in the party claiming, and was stolen from
him within six months next before such claim ; but the party
from whom the same was stolen may at all times after, not-
withstanding such sale, take again the said horse, on payment,
or readiness to offer, to the party who bath possession, so
much as he shall swear, before such magistrate, that he paid
for the same.

Where a horse was stolen from the plaintiff and bought
by the defendant at public auction, but not in' market overt,
and the plaintiff afterwards seeing the horse took possession
of it, and the defendant immediately retook it; held that the
plaintiff had a right to retake it.-Bowman v. Yielding,
Michs. 3 V., Cameron's Digest, p. 82.

Sec also title " Cattle Run-ninq at large."
For forms see post title " Indictable Offences.

HOUSE BREAKING.
Sec " Burglary.'"

HOUSE OF CORRECTION.

*By the 50 G. III., c. 5, it is enacted, that until houses
of correction shall be erected, the common gaol in each of
the districts shall be a house of correction and that all idle
and disorderly persons, rogues, vagabonds, and incorrigible
rogues, or any persons by law subject to be committed to a
house of correction, shall be committed to the said common
gaeols; anylaw or usage to the contrary notwithstanding.

By 12 V., c. 81, § 41, the municipality of each county is
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authorised to make by-laws for the ërection, Nieservation,
improvement or repair of a shire-hall, court-house, gaol,
house of correction, ec.

§ 68. The gaol, court-house, and house of corréction of the
county within the limits or on the borders of which every such
town shall be situate, shall be and continue to be the gaol,
court house and house of correction ofsuch town, as well as of
such county; and the sheriff, gaoler and keeper of such county
gaol and house of correction, shall be bound to receive and
safely keep until duly discharged, al] persons committed there.
to by any competent power or authority of such town,

§ 107 authorises the common council of any city also to
make by-laws for (inter alia) establishing and providing for
a house of correction, &c.

HIOUSE OF INTDUSTRY.

*By stat.7 W. IV., c. 24, § 1,it is enacted that'at the courtof
general quarter sessions in each district, after the presentment
of three successive grand juries recommending the same, it
shall be the duty of the justices of the said district to procure
plans and estimates for the erection of suitable buildings for
the reception and employment of the poor and indigent, and cf
the idle and dissolute, and to procure and purchase a suitable
site whereon te erect the same, and to contract for the ere-
tion thereof, provided the expense shall not exceed £1000;
and also to appoint five inspectors, who shall have the
inspection and government of the said house, 'with full power
to appoint a master, mistress, and needful assistance for the
immediate care and oversight of the persons received into or
employed in that house ; which inspectors, once every month,
and at such other times as occasions may require, shall meet
for the purpose of determining the best method of discharg-
ing the duties of their office, and at such meeting shall have
power to make ordërs and regulations for the government of
said house, and to alter the same from time to time as expe-
dient, and all such by-laws for the ordering and regulating
the said house, and the affairs thereof, as may be necessary,
the same not being repugnant to the laws of the land. § 3.
Any two justices, or inspectors, may commit to such house
by writing under their hands and seals, to be employed and
governed according to the rules, regulations, and orders cf
said house, any person or persons residing in the district,
declared liable by this act to be sent thither. § 4. The
persons so liable shall be poor and indigent persons, incapa-
ble of supporting themselves ; all persons able of body to

work and without' any means of maintaining themselves,
who refuse or neglect so to do; all persons living a léwd,

7$18 Of ; , .t i - ý t,
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dissolute, vagrant life, or exercising no ordinary calling
or lawful business, .sufficient to gain or procure an honest
living; ail such as spend their time and property in public
houses, to the neglect of their lawful calling. § 6. Inspec-
tors to keep an account of the charges of erecting, keeping,
upholding and maintaining such 'house, together with an
account of ail materials found and furnished, and the names
of the persons received into such house, as well as those
discharged therefrom, and of the . earnings ; one copy of
which shall be presented to the justices of the peace of each
district once in eyery year, or oftener when required by such
justices in general quarter sessions assembled, and one copy
to each branch of the legislature. § 6. Alil persons so com-
mitted, if fit and able, shall be kept diligently employed in
labour during his or her continuance there ; and in case the
person so committed shall be idle, and not perform such
reasonable task or labour as shall be assigned, or shall be
stubborn, disobedient or disorderly, he, she, or they shall be
punished according to the rules and regulations made for
governing and punishing persons there committed.

By 12 V. c. 80, so much of the 1st § of the *7 W. IV., c.
24, as vests any powers granted thereby in the grand juries
or magistrates in quarter sessions, or limits the expenditure,
and the whole of the 2nd § of said act is repeaed.

By 12 V., c. 81, § 41, the municipal council of the county (a)
is empowered to make by-laws for the erection, preservation,
improvenent or repair of a house of industry, and for the
appointment of inspectors of the sanie, and other officers,
and

For the appointment of the inspectors of the county house
of industry, and of sucli and so many officers as nay be neces-
sary for carrying into effect any of the provisions of thîs act,
or of any other act of the legislature of the province of Upper
Canada, the erection or maintenance of such houses of indus-
try, or of any by-law or by-laws of the municipal council of
such county respecting the same.

ILLEGITIMATE CHILDREN.

By *7 W. IV., c. 8, § 9, any person who shall furnish
food, clothing, lodging or other necessaries, to any child who
shall be born after the passing Of tis act not in lawful wed-
lock, shahl be entitled to maintain an action for the value
thereof against the father of such illegitimate child; pro-
vided such illegitimate child shall have been a minor at the

(a) § 107 of this act also authorises the common council of any city to
establiih and provide for a holuse of industry.
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time of such necessaries found, and shall not have been then
residing with his or her reputed father, and maintained by
him as a member of his family - and provided also, that
where the person suing for the valùe of such necessaries
shall be the mother of such child, or any person to whom
the mother has become accountable for such necessaries,
then the fact of the defendant being the father of such child
must be proved by other testimony than that of the 'mother;
and provided also, that no action sball be sustained under
this act unless it shall be shown upon the trial thereof, that
while the mother of such child was pregnant, or within six
months after the birth of her child, she did voluntarily make
an affidavit in writing, before some one of his Majesty's
justices of the peace for the district in which she shall be
residing, declaring that the person who may be afterwards
charged in such action is really the father of such child, and
unless she bas deposited such affidavit, within the time afore-
said, in the office of the clerk of the peace, there to remain
filed.

See also titles "Bastard"-"Concealing Birth."

INDECENCY.

All open and gross indecency is a misdemeanor at com-
mon law, and is indictable, not only as a nuisance to the
rest of the community, but being injurious to public morals.
-2 Str. 790 ; 4 BI. Com. 65. It is an indictable offence
for n man to undress himself on the beach and bathe himself
near inhabited houses.-R. v. Crumden, 2 Camp. 89. This
offence is punishable by fine or imprisonment, or both.

Inditment against a man, for publicly exposing his naked
person. (Archbold.)

PROVINCE OF CANADA.
County of . The jurors of Our lady the Queen upon their

to wit. j oath present, that J. S.. late of the township
of , in the county of , labourer, being a scandalous and
evil disposed person, and devising, contriving and intending
the morals of divers liege subjects of our lady the Queen to
debauch and corrupt, on the day of , in the year of the
reign of our sovereign lady Victoria, at the township aforesaid,
on a certain public and common highway tbere situate, in the
view of divers liege subjects of our said lady the Queen, then
and there being, and within sight and view of divers other liege
subjects, through and on the said highway, then and there
passing and re-passing, unlawfully, wickedly and scandalously
did expose to the view of the said persons sO present and so
passing and re-passing as aforesaid, the body and person of him
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the said J. S. naked and uncovered, for a long space of time,
to-i-lt. for the space of one hour, to the great scandal of the

said jiege subjects of our lady the Queen, to the manifest cor-

ruption of their morals, in contempt of our said lady the Queen
and lier lawys, to the evil example of all others in the like case
offending, and against the peace of our lady the Queen, her
crown and dignity.

INDIANS.

By imperial statute 43 G. III., c. 138, ail offences, com-
mitteci within any of the Indian territories, not within the
limits of this province, or of the United States, shall be

tried in the same manner, and subject to the same punish-
ment as if the same had been committed within this province.

(a) *By :3 V., c. 13, § 1, it shall not be lawful for any

persons to sel], barter, exchangc or give to any Indian man,
wonan or child, within this province, any kind of spirituous

liquors in any marner or way, or to cause or procure the
sane to be done for any purpose whatever, (§ 2) under a

penalty not exceeding £20, to be recovered before any one
justice upon the testimony of one or more credible witnesses,
one moiety to be paid to the informer and the other moiety
to be collected in the same inanner as fines and penalties

collected under the act for the sumnary punishment of petty
trespasses, (b) and to be applied for the improvement of the
roadls through the section of the country where the offence is
commîitted. No penalty to be incurred by the furnishing
to any Indian any spirituous liquors by or under the direc-
tion of a medical man, in case of sickness.

By 13 & 14 V., c. 74, § 3. No confession of judgment
shall be taken from any Indian, unless such Indian be seised
infee simple in his own right of real estate, and shall be
assessed in respect thereof to £25 or upwards. 4. No
taxes or assessments to be levied on Indian lands. § 5.
Statute labour by Indians to be performed on Indian lands
only. 6. If any person shall sell, barter, exchange or

give any spirituous liquors to any Indian man, woman or
child, or cause the same to be done, he shall be guilty of
mnisdemeanor, and, on conviction, be fined at the discretion
of the court not exceeding £5, and shall also forfeit £1 5s.
for every such offence, to be recovered in any court of com-
petent jurisdiction with costs, one moiety to go to the infor-

(a) Qure-whether this statute is not superseded by the next statute
cited, I& 14 V., c. 74, which contains similar prohibitions, but reduces
the naximum of the penalty to £5, and makes the offence a masdemeanor and
punishable by indictment, and not by summary conviction.

(1) 4 W., IV., c. 4.
51
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mer, the other to her Majesty, for the benefit of the Indians.
No such penalty to be incurred for liquor furnished to any
Indian in case of sickness, either by or under medical direc-

tion. § 7. Pawn not to be taken from Indians for liquor:

such pawn if taken ma-y be recovered by the Indian with
costs in any court of competent jurisdictioi. § 8. Indian
presents or property acquired in a certain way not liable to
distress or seizure for any matter or cause whatsoever.

By 20 V., c. 26, entitled an ct to encourage the gradual
civilization of the Indian tribes in this province, and to

amend the laws respecting Indians, various provisions are
therein made for effectuating the purposes of the act, to
which the reader feeling interested on the subject, is re-

ferred.

INDIAN LANDS.

By *2 V., c. 15, reciting, whereas the lands appropriated
for the residence of certain Indian tribes in this province, as
well as the unsurveyed lands, and lands of the crown un-
granted and not under location, or sold or held by virtue of
any lease or license of occupation, have from time to time
been taken possession of by persons having no lawful right
or authority so to do ; and whereas the said lands have also
been from time te time unlawfully entered upon, and the
timber, trees, stone and soil removed therefrom, and other
injuries committed thereon; and whereas it is necessary to
provide by law for the summary removal of persons unlaw-
fully occupying the said lands, as also to protect the same
froin future trespass and injury; be it, therefore enacted,
that it shall be lawful for the Lieutenant-Governor, &c., from
time to time to appoint two or more commissioners under the
great seal of the province, to receive information and inquire
into any complaint that may be made to them against any
person illegally possessing himself of any of the aforesaid
lands, for the cession of which to her Majesty no agreement
hath been made with the tribes occupying the same and who
may claim title thereto, and also to inquire into any com-
plaint against any person for having unlawfully eut down or
removed any timber, trees, stone or soil on such lands, or for
having donc any other wilful and unlawful injury thereon.
§ 2. If such commissioners find upon investigation any person
is unlawfully in possession, it shall be lawful for them to give
notice to such person to remove from the occupation of such
lands within thirty days, and in case of negleet, the com-
nissioners or any one of them may issue a warrant directed

to the sheriff, commanding him to eject the person named in

lflfn ILaitZroØ.
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suclh warrant. § 3. And if any person after removal shall
return and unlawfully resume the occupation thereof, the
commissioners or any one of them, upon complaint and
proof, may order such person to be cnommitted to the common
geol foi a term not exceeding thirty days, and pay a fine to
her Majesty not exceeding £20. § 4. Any person unlaw-
fuyll cutting down or renoving any timber or trees, or
guarrying or removing stone or other materials aforesaid,
shall be liable to pay a fine not exceeding £20, and in
default be committed for a period not exceeding three
nonths. § 5. Commissioners mav order timber cut down or
stone quarried, but not removed, to be seized and sold accor-
ding to instructions from the Lieutenant-Governor. § 6.
May summon witnesses.§ 7,. Moneys and fines collected
under this act to be paid to the Receiver-General for the
benefit of the Indians. 8. The accused party to be first
summoned. § 9. Sheriffs and gaolers bound to execute coin-
missioners' warrants § 10. .Commissioners entitlec to the
same protection as justices of the peace. 11. Appeal to
the Vice-Chancellor.

Bt 13 & 14 V., c. 74, § 1. No purchase or contract for
the sale of land, made of. or with Indians, shall be valid,
unless under government authority. § 2. Any person with-
out such authority or consent, who, shall purchase or lease
any'' lands froin Indians, or make anv contract with them for
or concerning any such lands, or shall in any manner give,
sel, demise or convey or otherwise dispose of any such lands
or eny interest therein, or offer to do so, or shall enter on
or take possessioù of or settle on any such lands, under
colour of any right or interest in consequence of any such
purchase or contract, unless with such consent as aforesaid,
shall bc demed guilty cf a misdemeanor, and, on conviction,
liable to a fine of £200, and further fine and punishment, at
the discretion of the court.

§ 9. Commissioners appóinted under this act, and super-
intendents to be justices of the peace within the county
where resident or employed. § 10. None but Indians or
those intermarried with them to reside on Indian lands: and
if any person or persons other than Indians or those inter-
married iith them, shall, without license of the said coin-
missioners, settle, reside upon or occupy any such lands,
roads or allowances for roads, it shall be the duty Of the
conmissioners upon complaint made, and due proef, to issue
their or his warrant, directed to the sheriff of the county,
commanding him to remove sueh settlers. The above and
the next following provision to extend to such Indian lands
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only as the Governor by proclamation shall designate. § 11.
If any person so removed shall return and settle, the com-
missioner shall by warrant to the sheriff command him or
them to be arrested and committed to the common gaol, for
a period not exceeding 30 days. § 12. Any person without
license cutting any timber on such Indian lands, or remov-
ing any stone or soiu, shall forfeit and pay £5 for every tree,
and for every sapling, shrub, underwood or timber under the
value of 5s., the sum of one pound; if over 5s., then the sum
of £5; and for removing any stone or soil £5; to be imposed
and recovered by the commissioners by distress and sale of
the goods of the party fined, or the said commissioners may
without proceeding by distress and sale, upon the non-pay-
ment of the fine, order the party to bc imprisoned in the
common gaol for a period not exceeding thirty days, when
the fine shall not exceed £5, or three calendar months when
it does. § 13. If the offenders' names are unknown, they
may be described in any order, warrant, &c., in any manner
by which he, she or they may be capable of being identified.
§ 14. Sheriffs and gaolers, &c., bound to obey process from
the commissioners, and to aid and assist on requisition.

INDICTMENT.

(a) The venue must appear in the margin and be laid in the
county where the offence was committed. The exceptions to
this rule are provided for by the 4 & 5 V., c. 24, § 40, which
enacts that where any felony or misdemeanor shall be commit-
ted on the boundary or boundaries of two or more districts
or counties, or within the distance of five hundred yards of
any such boundary or boundaries, or shall be begun in one
district or county and completed in another, the same may be
tried in any of the said districts or counties, as if wholly
committed therein. § 41. Offences committed on any person
or in respect of any property in or upon any coach, waggon,
cart or other carriage employed in any journey, or on board
any vessel employed in any voyage or journey upon any
navigable river, canal or inland navigation, may be prosecuted
in any district or county which shall have been passed in the
course of such journey or voyage; and where the side, centre
or other part of any such river, canal or navigation shall con-
stitute the boundary of any two districts or counties, such
prosecution may be had in either of such districts or counties.

Every indictment must have a precise and sufficient cer-
tainty, otherwise the defendant may demur, rnove in arrest

(a) See also Criminal Law Amendment Act, 18 V., c. 92.
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of judgment, or bring a writ of error (a).-R. v. Mason, 2
T. R. 581. It should state the facts, circumstances, and
intent with which the act is. committed, with -the time and
place, without any repugnancy, or uncertainty, and in terms
direct and positive. No part of the indictment must contain

any abbreviation, or express any number or date in figures.
-2 Male, 170 ; 4 G. IL, c. 26 ; 6 a. I., c. 6. The only
exception is the case of forgery, libel, and sending a threat-
ning letter, in either of these cases a fac-simile (b) of the in-
strument.-]?. v. 1ason, i East. 180. The christian and
surname of the defendant must be stated, with his addition,
state and degree, and the place where he is known. If it be
doubtful which of two names is his real surname, lie may be
described with an alias dictus, as George Jackson, otberwise
called George Johnson. Where the prisoner's name is not
known, and he refuses to disc.ver it, he may be then described
as a person whose name is to the jurors unknown, but who is
personally brought before the jurors by the keeper of the
prisoner.-Russ. e Ry. The addition should be given after
the first name, and not after the alias dictcus.-2 fnst. 699;
thougli this defect is cured by the defendant pleading to the

sindictment.-1 Leach, 420.
In indictments for felony, if the property be stolen out of

possessiîon of a bailee, it may be described as the property
either of the bailor or bailee-2 Hale, 18 t ; therefore gc ods
entrusted to a carrier, a tailor, or a laundress, may be laid
as the property of the person to whom they are so entrusted
or of the real owner, at the option of the prosecutor.- 2

Hale, 181; 1 Leacht, 356.
Clothes or other necessaries furnished by a fathe'r to his

child may be laid to be the property of the father, if the
child be of tender age-2 East. P. C. 654; but where the
child is old enough to acquire property, they must then be
laid to be the property of the child ; where the goods are
stolen from a married woman they must be laid to be the
property of her husband ; and the goods of a deceased person
must be laid as the property of his executor or administrator ;
of a corporation, as the property of the corporation in their
corporate name.-2 East. P. C. 1059. i

And by 4 & 5 V., c. 24, § 42, in indictments it shall be
suflicient to state partnership ,property to belong to one or
more of tie partners. § 43. And with respect to any church

or place of religious worship, bridge, or other publie build-

ing, canal, &c., or any subdivision thereof, it shall not be

(a) But see post Criminal Law Amendment Act, 18 V., c. 92.
(b) Unnecessary now under the above statute.
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necessary to state the same as the property of any person.
§ 44. Property under turnpike trusts may be laid as the pro-
perty of the trustees or commissioners, witbout naming them.

By 4 & 5 V., c. 25, § 68, offenders may be indicted where
the property shall be found, although stolen elsewhere, and
so with regard to receivers.

Where the party injured is unknown, or does not come for-
ward, he nay be described as " a certain person to the jurors
unknown."-2 ifale, 181; but if it appear in evidence that
bis name is known, the defendant will be acquitted.-2 Bast.
P. G. 651, 781.

The time stated should bo a day certain, that is, the day
of the month and year upon which the act is alleged to have
been committed; the year of the king's reign is usually stated,
but the year of our Lord is equally good. A. nistake in the
day and year will not-in general vitiate the indictment-1Salk.
287; but upon some occasions the time is material, as in
the case of murder, when the indictment must lay the time
of the death within a year and a day of the mortal stroke.-
Post. 249 ; 4 BI. Con. 306. So in an indictment for bigamy,
it is necessary to state, with correctness, the time of the
second marriage and to aver that the first wife was alives
at the time ; the dates of all instruments must likewise
be truly stated, the place at which the alleged offence was
committed must also be stated ; but though the place shlould
be laid with certainty in statement, it is not necessary to be
laid according to the truth, and a variance in this respect
will not be material, provided the place proved be within the
district, except where the place stated is matter of local de-
scription, as in describing the situation of a house in the
case of bnrglary or arson.

An indictment for stopping up the king's highway must
shew what particular part was stopped up.-Show. 389. In
larceny of written instruments it is sufficient to describe
them in a gcencral manner, as " one bank note for the pay-
ment of £5, and of the value of £5."-2 East. P. C. 602,
777. And in an indictment for embezzling several bank
notes, it is sufficient to describe them as " nine bank notes,
for the paymcnt of divers sums of nioney, amounting in the
whole to £9," without specifying the amount of each parti-
cular note. (a)--R. v. Johnson, 3 M. <- S. 589.

With respect to personal chattels, they must be described
with certainty and by the names usually appropriated to
them, and the number and value of each species or kinds of

(a) But now by 18 V., c. 92, § , it is sufficient to describe a bank note
as "money " without any specifie description.



*ubittment. 407

goods, as " one watch of the value of 20s., or one sheep of
the price of 20s."; if " twenty wethers and ewes" were
stated the indictmuent would be bad for uncertainty, as it
should specify how many of each.-2 Hale, 182, 183.
Where any live animal is mentioned in au indictment, and
it turns out to have been dead when stolen, the defendant
must be acquitted.-R. v. Rolloway, 1 C. t P. 128 ; B. v.
Edwards, 1. e B. 497. Money is described as so many pieces
of the current gold or silver coin of this province, called
sovereignîs or shillings, as the case may be. A variance in
the number of articles or in their value is imaterial, if the
value proved be sufficient to constitute the offence in law ;
so if there be ten different species of goods enumerated, and
the prosecutor prove a larceny of any one or more of a suffi-
cient value, it, will support the indictment, though he fail in
his proof of the rest.

The indictment is bad for uncertainty, if it charge the
defendant in the disjunctive with one or the other of two of-
fences-as that he nurdered, or caused to be murdered;
that he for'ged, or caused to be forged.-2 ffaw., c. 25, §
58. Or if it charge him in the disjunctive-as that, being
the servant or deputy of A. B., he embezzled certain pro-
perty.-2 Rl. e. 263.

Tihe indictment must not in any one count charge the de-
fendant with having committed two or more offences ; but it
secms that a defendant may be indicted for the battery of
two or muore persons in the same count, if committed at the
samue time.-2 Burr. 994. The court will, in general, upon
application, quash an indictment for duplicity ; but it seems
douubtful whether it can be taken advantage of in arrest of
judgmsent, or by writ of error.

Where one part of the indictment is repugnant to another,
the whole is void-as, when the indictment charges the pri-
soner with forging a bond, by which J. S. ivas bound; for
this fact would be impossible, if the instrument were forged.
-2 fato., c. 25, § 62.

Buit in al1 cases where any fact or circumstance is stated
in an indictment, which is not a necessary ingredient in the
offence, it may be rejected as surplusage, and need not be
proved ; and if there be any defect in the mode of stating
such matter, it will not vitiate the indictment.-4 Co. 41 a;

Co. 121; R. v. Howarthe, 3 Str. 26.
AIl indictments for offences at common law must conclude,

"gainst the peace of our said lady the Queen," [or the late
kmg,] as the case may be ; and an indictment for an offence
at common Ièw concluding "against the form of the statute,"»

would be bad.
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Whcre a statute creates an offence, or makes an offence at
common law one of a higher nature-as where a misdemea-
nor is made felony-the indictment must conclude " against
the foim of the statute.'

Wliere several persons actually join in the commission of
the same felony, they may be indicted eitherjointly or sepa-
rately.- 2 Hale., 173. But where the offence is in its na-
ture several and distinct, each defendant must then be
indicted separately.

The consequence of a misjoinder of several defendants is,
that application may be made to the court to quash the in-
dictment.-R. v. Kingston, 8 -East. 41.

The saime defendant, also. ought not to be charged with
different felonies, in different counts of an indictment-as a
murder in one count, and a sinple larceny in another ; or a
burglary, in the house of A. in one count, and a burglaryin
the house of B. in another. In the first case the objection
is fatal on arrest of judgment, or in error, because the judg-
ment is. different for the two offences. In the last case, if
the objection is made before the defendant has pleaded, or
the jury are charged, the judge may in his discretion quash

the indictment; and though it be not made till after the
jury ara charged, the prosecutor may still be put to his
election for which offence be will proceed. But this last
misjoinder is no ground to arrest the judgment, the offence
being of the same species, and for which the judgment is
precisely the saine.

The sa2me felony, however, may be charged in different
ways in several counts, in order to meet the facts of the case
as they may come out in evidence-thus : if it be doubtful
wlether the house in which a burglary is committed belongs
to A. or B., it may b stated in one coant to be the house of
A., and in another count the house of B.; and the like in
an indictment for a larceny of goods, where it is doubtful
wyhose property they are.-2 B. e .P. 508. And by 4 & 5
V., c. 25, § 40, distinct acts of embezzlement may be charged
in the sane indictinent.

In aisdemeanors, it is no objection to an indictment, that
it contains several charges, provided the judgment is the
same.-3 T. R. 98, 106; 8 -East. 46; 2 Burr. 984 ; B. v.
Jones, 2 Camp. 131.

By the 4 & 5 V., c. 24, § 45, no indictment shall abate by
reason of any dilatory plea, but may be amended instanter.
§ 46. Indictments not to be vitiated after verdict, or other-
wise, for omission of the words "as appears by the record,"
or of the words " with force and arms," " against the peace,"
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nor for the insertion of the words " against the form of the

statute," instead of "statutes," or vice versa:. nor for the

wrong designation of any party mentioned in the indictment;
nor for omitting to state the time when offence committed,
in anv case whcre the time is not of the essence of the

offence, nor for stathig the time imperfectly ; nor for stating
the offence to have been committed on a day subsequent to

the fßnding of the indictment, or on an impossible day, nor
for defect in the anterior proceedings.

And by the 12 V.. c. 21, § 1, in nn indictment for steal-

ing, a count may be inserted for receiving, and vice versa;
and the prosecutor shall not be put to his election, but the
jury may find a verdict on either count ; and if an indict-
ment be preferred against two or more persons, the jury may
find al or any of such persons guilty, either of stealing or

recciving; or find one or more guilty of stealing, and the
other or others of receiving. § 2. The Court of Queen's
Bencl, or of Oyer and Terminer and General Gaol Delivery,
may cause an indictment to be amended in respect of any
variance between a written or printed matter produced in
evidence, and the recital thereof in the indictment.

sec also 10 & 11 V. c. 9, § 19; 18 V., c. 92, § 7, S-sub-

ject, Porqery ; 12 V. c. 20, § 3-subject, Arson.
By the Criminal Law Amendment Act, 18 V., c. 92,

various provisions are made on the subject of indictments.
Under § 1, the court may order any indictment to be
amnded upon trial, when any variance appears between the
statement in the indictment and the evidence not material to
the merits of the case, and the amendment is not prejudicial
to the defendiant. § 5. Indictments except in cases of high-
treason and murder need not be on parchment. § 6. In indict-
ments for murder or manslaughter, the particular manner in
which the death was caused need not be stated. § 7. In indict-
ments for forging, uttering, stealing, embezzling, destroying
or concealing, or obtaining by false pretences, any instru-
ment, a copy or fac simile thereof need not be set out. § 8.
And so for engraving or making any instrument, matter,
or thing, or using or having the unlawfui possession of any
plate or other material upon which the same bas been
engraved. § 9. And in all other cases, a general designa-
tion without a fac simile copy will be sufficient. § 10. In
indictments for forging, &c., it shall be sufficient to allege

intent to defraud," without naming any particular person.
12. And in any indictment for obtaining or attempting

to obtain property by false pretences, it shall be sufficient
to state that the defendant did so by false pretences,

52
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without stating further particulars. § 18. Any number
of accessories to any felony, or receiving, may be charged
-with the substantive felony, notwithstanding the principal
felon shall not be included in the indictment. § 20. In any
indictment relating to money or bank notes, it shall be suffi.
cient to describe both as " money." § 21. In indictments
for perjury it shall be sufficient to set forth the substance of
the offence, by what court, or before whom the oath, &c., was
taken, iwithout setting forth the whole document. § 24. No
venue need be stated in the body of an indictment. § 25.
Matters unnecessary to be proved need not be averred. §
26. Every objection to an indictment for any formal defects
shall be by demurrer, or motion to quash, before the jury are
sworn : and the court, if it think proper, may immediately
order the indictment to be amended. § 46. Provides that
indictments may be in the forms annexed to the act. The
forms gi-en are for " simple larceny," "false pretences,"
"enbezzlement," "stealing money," "murder," "man-
slaughter," "perjury," " subornation of perjury."

Of the Finding by the Grand Jury.

The names of all witnesses who are to be examined before
the grand jury, should be indorsed on the bill of indictment,
and formerly it was necessary that the witnesses should be
previously sworn by the officer of the court. But now by
20 V., c. 4, witnesses need not be sworn in open court, but
may be sworn before the grand jury, their names being
first endorsed on the bill of indictment. The evidence
is gone through by the grand jury in the order in
-which the names of the witnesses appear on the back
of the bill; and if a majority of the grand jury, consist-
ing of twelve at least, agree in thinking that there is
sufficient evidence to put the defendant ou his trial, they
endorse on the bill of indictment " a true bill;" but if the
majority think there is not sufficient evidence, or if the
majority (if a number less than twelve) should even think
there is, then the words "no bill " are endorsed. The bill
of indictment is then returned publicly into court by the
foreman of the grand jury ; and if the indictment is found
(for it is previously in law only termed a bill), the prisoner is
arraigned in due course and put upon his trial.

The grand jury may insist upon the same strictness of proof
as is required on the trial, though it is not usual to do sonor
to weigh the evidence with that degree of scrutiny with which
it is afterwards sifted by the judge and jury. They are to
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hear evidence only on behalf of the prosecution; for the

finding of an indictment is merely in the nature of an inquiry

or accusation, which is afterwards to be tried and determined:

and their duty in this respect, is solely to enquire upon

their oaths, whether there be sufficient cause to call upon
the party to answer it ; they are therefore not to try the

prisoner, but merely to determine whether the evidence

against him is of such a nature as to to render necessary a

more formal investigation into the fact of his innocence or

bis guilt; but they ought, nevertheless, to be thoroughly per-
suaded of the truth of the indictment, as far as their evidence

gocs, and not to rest satisfied merely with remote probabilities,
a doctrine that Blackstone rightly observes might be applied
to vcry oppressive purposes.-4 BI. Com. 303.

'Whcre there is only one count in the indictment, the

grand jury cannot find " a true bill" as to part, and "not a

tîe bill " as to the other part; for they ought to find the
whole or nothing.-1 Haw. c. 64, § 40; 2 Id. c. 25, § 2.
But where the indictment contains two counts, as one for a
riot, and one for an assault, they may then return " a truc
lii" as to one count, and iqnoramus as to the other.-R. v.
Fieldlouse, Cowp. 335. But where the evidence bears upon
all the counts, and the offence is only stated in a different

form, it is better to find the whole, bill, than to elect one
count and ignore the others, since it is possible that the

prosecution upon trial might fail upoh the one so elected, and
might have succeeded upon one of those ignored. When a
bill is thrown out by the grand jury, it cannot again be pre-
ferred to the same jury during .the same assizes or sessions;
but it may be preferred at the next assizes or sessions,
if the prosecutor is not prevented by any lapse of time
limited for the prosecution. It is improper to prefer two
bills at the same time for the same offence, before the grand
jury, that is to say, one bill treating the offence as a felony,
and the other as a misdemeanor : but after a bill for felony
has been returned "no bill" by the grand jury, it would not
be improper, if the facts warranted such a course, to prefer
another bill before the same grand jury, for a misdemeanor
as for instance, if a bill of indictment be preferred for rape,
and ignored, another may very properly, and perhaps suc-
cessfully, be preferred for the misdemeanor, viz., an assault
with intent to commit a rape.

Of granting a Copy of the Indictment.

In cases of high treason, the prisoner is, by virtue of the
7 Anne, c. 21, entitled to a copy of the indictment, with a
list of the witnesses and jurors, ten days before the trial.
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And by *6 W. IV., c. 44, § 2, the prisoner is entitled to
a copy of the indictment whether for felony, or misdemeanor,
on payment of certain charges, viz., 9d. per folio of 100
words.

INDICTABLE OFFENCES.

Ail felonies and misdemeanors, whcther at common law or
by statute, are indictable offences, and as such triable at the
sessions or the assizes according to the enormity of the of-
fence. Ail felonies, such as murder, manslaughter, rape,
burglary, arson and the like can only be tried at the assizes.
But simple larcenies and misdemeanors (perjury excepted)
may bc tried at the sessions, or in the recorders court of
any city where the offence is committed.

With respect to the forms and mode of procedure upon
indictable offences, sec 'Indictable Offences," under the
head of " Justices of the Peace."

INDIGENT DEBTORS.

*By 11 G. IV., c. 4, it is enacted, that it shall not be
lawful for the sheriff or other officer to seize in execution the
necessary wearing apparel of the debtor or debtors, or his,
her or their family ; nor the bed or bedding in actual use
by the family.

By 20 V., c. 57, § 23, a similar provision is made, with
the addition of " one stove and cooking utensils, also tools
and implements of trade to the value of £15.

By the 19 V., c. 43, § 308, the wearing apparel of any
debtor in execution, and that of his family, their beds and
bedding, houschold utensils to the value of £10 in the whole,
and his tools and implements of trade to the like amount,
are protected from subsequent execution.

INDUSTRIAL FARMS.

By 12 V., c. 81, § 139, the municipal corporation of any
town or city is authorised to purchase and hold landed pro-
perty beyond the limits of such municipality, for the purpose
of an industrial farm for such town or city ; which farm,
vith ail the buildings, &c., shall, with regard to jurisdiction

only, be deemed and taken to be within such limits and ju-
risdiction. § 140. And the mayor, recorder, police magis-
trate, or any two aldermen or justices of the peace for only
such town or city, may commit to hard labour at, or send to
such industrial farm, under such regulations as shall be es-
tablished, any. description of persons as may, by the by-laws
of such town or city, be declared expedient or necessary.
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INFANTS.

An infant (or minor) in law, is any one who is under the

age Of 21 years. But with respect to criminal offences, the
law considers the age of 14 years the age of discretion, and
that any one above that age has a sufficient knowledge of
right and wrong to be criminally answerable for his actions.

Ai infant under 14, is presumed by law to be incapable of

committing a rape.-l Wale, 630. With respect to the

competency of an infant to be a witness, the old rule was,
that none could be admitted under 9 years of age; but a

more reasonable rule has since been adopted ; and it is now

Settled that their admissibility depends on the understanding
of the child, and the notion it has of the danger and impiety
of falsehood, and that this must be collected from the child's

answers to questions propounded by the court.-1 -East. P.
C. 442 ; 1 Wale, 302.

By 12 V., c. 72, the real estate of any infant may bc
sold by order of the Court of Chancery.

By 18 V., c. 126, § 1, any of the superior courts of law
or equity, or any judge thereof upon the petition of the
mother of any infant, in the sole custody or control of the
father, or of any person by his authority, or of any guardian
may inake order for the access of the petitioner to such infant,
at such times and under such regulations as such court or
judge shall think convenient andjust; and if such infant be
under the age of twelve years, to make order for the delivery
of such infant to the petitioner, to remain in her care and
custody until such infant shall attain that age, subject to
such regulations as the court or judge shall direct; and also
to make order for the maintenance of such infant by the
father, or out of the infant's estate, as such court or judge
shall think just and reasonable. § 4. No such order to be
made in favour of any mother against whom adultery shall
be established by judgment in an action for criminal conver-
sation at the suit of her husband.

See also ante title " Guardians."

INFORMATION.

An information, in its confined sense, is a complaint exhi-
bited before one or more justices of the peace, upon oath or
otherwise, which the defendant is summoned to answer, or
upon which a warrant issues to apprehend him: in its more
enlarged and comprehensive sense, it is an accusation or
complaint exhibited against a person for some criminal of-
fence, either against the king or against a private person,
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which, from its enormity, the public good requires to be im-
mediately restrained ; and it differs only from an indictment
in this particular, viz., that the latter is an accusation found-
ed on the oath of twelve men, whereas, an information is
only an allegation of the officer who exhibits it.

Informations at the suit of the king are filed by the attor-

ney general, ex-officio, and without any previous application
to the court for a rule to file the same, and these are pro-
perly the king's own suits. But in those at the relation of
private persons, the king is only the nominal prosecutor, and
none such could be filed without a rule on the person com-
plained of, to shew cause to the contrary; which rule is
never granted but upon motion made in open court, and'an
affidavit of the facts in relation to the charge of complaint.

When justices of the peace act uprightly, though they mis-
take the law, the court vill not grant an information against
thein-1 T. R. 653 ; but the party will be left to the ordi-
nary remedy by indictinent or action ; nor for an improper
conviction, unless the party complaining make an exculpatory
affidavit, denying the charge.-3 T. R. 388.

Information will be granted against a justice, for convict-
ing a person without a previous summons.-Str., 677.

A criminal information may be moved for against ma'gis-
trates, for misconduct in their office, in the second term after
offence commited, there being no assize intervening-13 E.
R. 270 ; but the application must be made sufficiently early
in the second term to give the defendants an opportunity of
shewing cause against it in the same term.-13 E. 322.
And the court will grant a rule nisi for a criminal information
against a justice, for malpractices during the term; but not
for misconduct before the term.-7 T. R. 80.

Compounding informations, on penal statutes, is an offence
punishable by 18 Eliz. c. 5, which enacts, that any person
informing under pretence of any penal law, who shall make

any composition without leave of the court, or take any
money or promise from the defendant to excuse him, shall

forfeit £10, and shall stand two hours in the pillory, and be

disabled in future to sue on any popular or penal statute.- 2

Raw., P. C. c. 26.
By the Summary Convictions Act 16 V., c. 178, § 6, it is

enacted that in all cases of complaint upon which a justice or

justices make an order for the payment of money or other-
wise, such complaint shall be in writing and on oath. unless

otherwise enacted by any statute upôn which complaint is

framed.
§ 7. Any variance between the information and evidence
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as to the place or act charged shall not be material, provided
the offence is proved to have been committed within the

Jurisdiction of the justice; and if any variance between the
information and evidence shall appear to the justice present
and acting at the hearing to be such that the party charged
may have been deceived or misled, he may adjourn the bear-
ing upon such terms as he may think fit, and in the meantime
commit or bail the defendant.

§ 9. Every complaint upon which a justice shall be au-
thorised by law to make an order, and every information for
every offence punishable by summary conviction (unless
except by some particular act) shall be laid on oath ; and in
ail cases where the justice or justices receiving the same shall
issue a warrant in the first instance against the defendant:
and in every case where a warrant shall be issued in the first
instance, the matter of such information shall be substantiated
by the oath or affirmation of the informant, or by some
witness or witnesses on bis behalf before any such warrant
shall be issued: and shall be for one matter of complaint only
and not for two or more matters of complaint, and for one
offence only, and not two or more offences, and such complaint
or information may be made by the complainant in person,
or by his counsel or attorney.
§ 10. In all cases where no time is limited for making such

coniplaint in the act relating thereto, it shall be made within
oLr calendar months after the offence committed.

§ 25. In all cases of sumnary proceedings before justices
out of sessions one justice may receive the information and
grant the summons or warrant to appear before two or more
justices where required by the statute : and issue summons
to witnesses to appear and give evidence in like manner. (a)

For a general form of information upon oath, see titles
" Summary Conviction" " Indictable Offences."

INNS AND INN-KEEPERS.

Detaining Goods for the Reckoning.

It is said an inn-keeper may detain the horse of any guest
for bis feed, till payment.-Bac. Abr. Inns. But a horse
committed to an inn-keeper, may be detained only for bis
own meat, and not for the meat of his guest, or of any other
horse.-Ib.; Bulst. 207. An inkeeper that detains a horse
for bis meat cannot use him.-Bac. Abr. Inns.

(a) The like provision is contained in the *2 W. IV., c. 4, ê 2.

415
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Goods of a Guest Stolen out of an 1nn.

An innkeeper is answerable for those things which are
stolen within the inn, though not delivered to him to keep,
and though he was fnot acquainted that the guests brought
the goods to the inn ; for it shall be intended to be through
his negligence, or occasioned by the fault of him or bis
servants.-8 Co., Caley's case. So, if he puts a horse to
p-asture without the direction of his guest, and the horse is
stolen, he must make satisfaction ; but otherwise, if with
his direction.-lb. In like manner, if an inn-keeper bids
his guest take the key of his chamber and lock the door, and
tells hin that lie will not take charge of the goods, yet if
they are stolen, he shall bc answerable, because he is charged
by law for all things which come to his inn, and he cannot
discharge himself by such or the like words.-Dalt. c. 56.
A person is a guest who merely leaves his horse at an inn,
as much as if he had stayed himself, because the horse must
bc fcd, by which the inn-keeper has gain ; otherwise, if he
had left a trunk or a dead thing.-1 Salc. 388.

Granting of Licenses.

By the imperial act 14 G. III., c. 88, intituled, "An Act
for establishing a fund towards further defraying the charges
of the administration of justice and support of the civil
government within the provinces of Quebec, in North
America," it was amongst other things enacted, that from
and after the 5th day of April, 1775, a duty of £1 16s.
sterling should be paid for every license granted by the
Governor, Lieutenant-Governor, or Commander-in-Chief of
said province to any person for keeping a house or other
place of public entertainment, or for retailing wine, brandy,
rum or other spirituous liquors within the said province.

By 12 V., c. 81, § 31, the municipality of each township
is authorised to make by-laws for "regulating inns, taverns,
ale-houses and all other places for public entertainment
within their jurisdiction, and to limit the number of them;"
and in all cases where there exists no other provision by law
for licensing such houses, to provide for the proper licensing
the same at such rates as to the corporation of such town-
ship maiy seem expedient ; the proceeds of such licenses, in
cases not otherwise appropriated by law,.to form part of the
public funds of such township, and be disposed of as such
corporation may consider advisable.

By 13 & 14 V., c. 65, which recites that it is " expedient
to vest in the municipal authorities the power of fixing the
number of taverns, beer-shops and houses of public entertain-
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ment, and prescribing the conditions on which licenses shall
be obtained, and the duties paid thereon over and above that
iimposed by the Imperial Act 14 Geo. III., c. 88," it is enact-
el by § 1, that so much of the acts therein mentioned
(including the *6 W. IV., c. 4), or of any other law in force

in Upper Canada as vests in any justices of the peace the
power of granting certificates for licenses to keep mus or
houses of public entertainment, or of making rules for the
conduct of such inn-keepers, or repealing such rules, or
fxigri the duties for such license, or repealing or altering any
luty or sum so fixed, as may be inconsistent with any pro-

vision of this act, which is to be acted upon before the first
day of Jfarch next (1851), shall be repealed, and the
remaining provisions of said acts and license duties payable
under them, shall remain in force (if not inconsistent with
this act) until the first day of March next, after which they
shall be repealed, except §§ 7, 8, *6 W. IV., c. 4, (which relate
to sale of wines, &c., on board steamboats); and by § 4 the
municipality of each township or incorporated village, the
town council of incorporated towns, and the common council
of cach city in Upper Canada are authorised at any time
after the passing of this act to make by-laws-1, for limit-
ing the number of inns or houses of public entertainment in
sucli township, village, town or city, for which licenses shall
be issued, to be in force after the last of February, 1851, or
for prohibiting licenses for any house in their respective
municipalities, and for fixing the terms and conditions which
shall be pi ýviously complied with, the description of house
and accommodation, and the security to be given for observ-
ing bv-laws, and the sum to be paid for such license over
and above the imperial duty ; for regulating such inns
and houses of public entertainment, and for imposing
penalties for contravention of by-laws ; for sinilar purposes
with respect to ale and beer-houses, and other houses for the
reception and entertainment of the public, where fermented
or other manufactured liquors are sold to be drunl therein.
§ 5. (a) At the annual election of councillors in the several
townships, incorporated villages and towns and cities in
Upper Canada, there shall be elected by the same electors in
cach township (not divided into wards) or incorporated village
tiree inspectors of houses of public entertainment, and in
each ward of any township, divided into wards, or of any
such town or city, one such inspector ; and such inspectors

(a) But see post-20 V., c. 70, which amends this clause, and authorises
the municipal council to appoint inspectors.

58
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shall be subject, as other municipal officers, to any by-laws
of the municipality touching their duties or remuneration,
the security they shall give, and other like matters, and
vacancies in the offiee of inspector shall be filled in
like manner as in the office of councillor. § 6. It shall
be the duty of such inspectors to sec that the by-laws
of the municipality are complied with, as regards the per-
sons to whom licenses to keep houses of public entertain-
ment and to retail spirituous liquors are to be issued, and
for this purpose the said inspectors shall, after such previous
visits and examinations as they may think proper, meet at
such time, in each year, before the first day of March, and
at such place as they shall think meet, or at such time and
place before such day as the council of the municipality shall
have appointed by by-law, for the purpose of determining
what persons have, under the by-laws in that behalf, qualified
themselves to obtain such licenses, and to give certificates to
suci persons, which shall state the sum payable by such
persons respectively for such licenses under the by-laws of
the municipality; and upon the production of such certificate
and payment of the said sun and of the duty imposed by
the said imperial act to the, proper revenue inspector, he
shalf issue licenses to such persons respectively for the pur-
poses aforesaid, which shall be in force from the date thereof
until the last day of February in the then next year, and
no such license shall be issued in favour of any person unless
he shall produce suci certificate as aforesaid ; provided
always, that if the number of persons who shall have com-
plied with the requirements of the by-laws made in that
behalf shall be greater than the number of persons to whom
licenses may be issued under such by-laws, the inspectors
shiall determine (subject to any by-laws passed for their
guidance in this behalf) to which of such persons licenses
mnay be granted with most advantage to the public. 7.
That the said inspectors shall perform similar duties with
regard to inns, ale and beer-houses, victualling-houses, ordi-
naries and eating-houses, and other establishments of like
nature, which by the by-laws of the municipality shall
require licenses, and such duties shal. be performed in such
manner as shall be directed by such by-laws, and such
licenses shall be issued at such times, for such periods, and
by such officer as shall be directed by such by-laws; and any
provision of law vesting in any other functionary any power
hereby vested in the inspectors aforesaid, or otherwise incon-
sistent with this act, is hereby repealed. § 7. Majority of
inspectors to exercise all the powers of such inspectors, with
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power to adjourn any meeting from day to day, or to any
future'day ; and in case of equality of votes upon any
question, the mayor or town-reeve, in his absence the func-
tionary performing his duties, to have a casting vote, until
other provisions made by by-laws. § 9. Nothing in this act
containei to prevent the Governor in council from appointing
any municipal officer or other person to issue licenses for
louses of public entertainment and retailing spirituous
liquors therein, in any municipality, if le shall think proper
to appoint such officer or person to perform that duty instead
of the revenue inspector.

By 14 & 1.5 V., c. 120, (explaining and and amending the
last act.) § 2. Municipalities are declared to have authority
under this act to make by-laws for preventing the keeping of
inns, &c., by persons not duly licensed, and for imposing
penalties for contravention. 4. Such penalties to be re-
coverable under the 7 sec. *6 W. IV., c. 4.

By 18 & 14 V., c. 27, where any person shall come to his
death while in a state of intoxication or drunkenness from
liquor drunk in any inn or tavern, with the permission or
suferance of the keeper thereof, by committing suicide, or
by drowning, or perishing from cold, or any other accident,
sucli inn or tavern keeper shall be guilty of a ncisdemeanor
and lable to a fine not less than £25 nor exceeding £100, and
imprisonient not less than two, nor more than six months.
The fine to be paid to the legal representatives of the
deceased.

By 16 V., c. 184, § 5, enacted that all sums of money

payable for licenses to keep houses of public entertainment,
or other licenses, under by-laws made by the municipal council
of municipalities in Upper Canada under the authority of
the 13 & 14 V., c. 65, and any sum payable on such licenses
uler the imperial act 14 G. III., c. 88, shall be payable to

apd collected and received by such municipal officers as the
council of such municipalities respectively shall appoint to
receive the saie, and such licenses shall be issued by such
municipal officers as the said council shall appoint respectively
to issue the same : and any license to keep a house
of public entertainment and to retail wines and spirituous
liquors therein, issued in the manner and form, and by the
municipal officer prescribed and appointed by by-law of the
municipality in which the same shall be granted, shall be
taken and held to be a license for the purpose of the said
imperial act, and the duty imposed by the said act shall be
payable thereon.
See also "Inspectors of Taverns," "Spirituous Liquore."
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INOCULATION.

By 16 V., c. 170, § 1, enacted that any person who shall
produce or attempt to produce by inoculation with variolous
matter or by wilful exposure to variolous matter, or to any
matter, or thing impregnatcd with variolous matter, or wil-
fully by any other means whatsoever the disease of small
pox in any person in this province shall be liable to be
proceeded against summarily before any two justices, and
upon conviction be imprisoned for any term not exceeding
one year.

§ 2. Any licensed medical practi'ioner convicted of an
offence against this aet, shall forfeit bis license, and be liable
to the same penalty as unqualifiied practitioners in the event
of his practising: provided always, that after the term of
imprisonment, such party nay b again licensed by the
Governor.

INSANE DESTITUTE.

*By 11 G. IV., c. 20, § 2, the grand jury of the Home

District, at the next ensuing quarter sessions, are authorised
to make a presentment to the court of the sum to be allowed
for maintenance and support of insane persons in the Home
District, expended previously to such quarter sessions: also,
such sums as they may think necessary for maintaining insane
destitute persons for the year next ending said sessions; such
presentment to be made yearly, and a deta.iled account of
expenditure for the year previous laid before the grand jury.
§ 3. The same to be paid by the treasurer of the district,
by warrant from the chairman of the quarter sessions. This
act was extended to all the districts by *3 W. IV., c. 45.

Both are temporary acts, and are continued by 20 V., c. 16.

INSANE CRIMINALS.

By 14 & 15 V., c. 83, § 1, upon the acquittal of any
person on the ground of insanity, the jury shal find speci-
ally whether the party was insane at the time of committing
the offence, and whether acquitted by them on that ground.
In such case the court shall order such person to be kept in
strict custody, until ber Majesty's pleasure be known : and

the Governor may give such order for his safe custody as he

shall think fit. § 2. If any person indicted shall be insane,
and upon arraignment be found so by a jury lawfully em-
pannelled for that purpose, or if upon trial, such person

shall appear to the jury to be insane, the court may order

such finding to be recorded, and the party kept ,in strict

custody until her Majestys pleasure be known. And if any

Xnoaur Vritttutte.
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person be brought up before the court to be discharged for

wvant of prosecution, and shall appear to be insane, the
court inay order a jury to be empannelled to try the sanity
of such person. And if the jury find such person to be
insane, the court may order him to be kept in strict custody
until ber Mjesty's pleasure be known. And in all cases of
suChi insanity the Governor may give direction for the safe
custody of such person.

4. If any person, while imprisoned under any sentence
f ~dcati transportation, or imprisonment, or under a charge

of any offence, or for not f£nding bail for good behaviour, or
to kcep the peace, or to answer a criminal charge, or in con-

oequencc of any summary conviction, or order by any justice
or justices, or under any other than civil process, shall appear
to be insane, it shall be lawful for any two justices of the
peace of the locality, of whom the chairman of the quarter
sessions shall be one, to inquire with the aid of two physici-
ans or surgeons as to the insanity of such person ; and if it
shall be clearly certified by such justices and physicians or
surgeons that such person is insane, it shall be lawful for the
Governor to direct by warrant, that such person shall be
removed to sùch publie lunatic asylumn, or other receptacle
for isane persons, as he may judge proper: and hc shall re-
Main under confinement there, or in some other public lunatic
ayiui, or other proper receptacle, until it be certified to the
Covernor through the provincial secretary by two physicians
or surgeons that he has become of sound mind, whereupon
the Grovernor may order the removal of such person back to
the prison from whence lie had been taken, or if the period
of bis imnprisonment shall have expired, then to be dis-
charged.

7. Directs in what way provision shall be made for the
naintenance and care of persons mentioned in the first and
Second sections.

SeC also "Criminal L'unatic Asylum," "Lunatics .Dan-
.'Irous.

INSOLVENT DEBTORS.

Bv 19 V., c. 43, § 295, any debtor in close custody upon
'>p process, or in execution or upon an attachment or other

process, making oath, that ho is unable to find security, (for
the limits) or bail (if on mesne process,) and is not worth £5,
the court may order the plaintiff to pay to such debtor on
the third Monday after service of the order and on each
Monday afterwards so long as he shall be detained in prison,
the sum of ten shillings: and in default of payment such

Xnoolbtnt Etit0t*r.
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debtor will be entitled to his discharge. But the plaintif

may file interrogatories against such debtor for the discovery
of property, and until fully answered the court may order
such weekIy allowance to be suspended.

§ 300. Any debtor in close custody, in execution, for three
successive calendar months, and making oath that he is not

worth £5 exclusive of his necessary wearing apperal, and
that of his family, their beds and bedding and ordinary house-
hold utensils, not exceeding in the whole the value of £10,
and that he has fully answered all interrogatories filed, &c.,
shall be, by rule or order, discharged from custody, upon such

terms with respect to assignment of any assumed rights to

property as the court or judge may require'; but if it shail

appear that the debt for which such debtor is confined was

contracted by any manner of fraud, or breach of trust, or
that he is confined upon a judgment in any action for breach

of promise of marriage, seduction, criminal conversation, libel
or slander, the court or judge may order the applicant to be

recommitted for any period not exceeding twelve calendar
months, and then to bc discharged.

Sec also " Gaol Limits," "Indigent Debtors."

INSPECTORS'OF GAOLS AND HOSPITALS, &c.

By 20 V., c. 28, § 14, the Governor is authorised to ap-

point five fit persons to be inspectors of all public asylums,
hospitals, common gaols and other prisons in this province.
§ 15. Meetings of the board provided for. § 16. The said
inspectors shall have and perform all the powers and duties
now vested in the inspectors of the provincial penitentiary;
and in the commissioners of the provincial lunatie asylum.
§ 19. Inspectors, singly or together, shall visit and inspect
overy gaol, house of correction and prison, or place kept or

used for the confinement of persons in any part of the pro-
vince other than the provincial penitentiary, as often as may
be required by the Governor, and at least twice in the year;
and every inspector, singly making such inspection, shall

report the state of every place of confinement so visited by
him to the Board of Inspectors. § 20. Gaols hereafter

erected to be built according to a plan approved by the

inspectors, and sanctioned by the Governor, and without

this, the same shall not be deemed in law the gaol of the

district or county. § 21. Inspectors to report to the

Governor on the improvements required in gaols erected.
§ 22. Certain matters to be taken into consideration by the
inspectors in determining upon the plan of any gaol to be

erected. § 23. Provision made for securing the requisite
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improvements in county gaols. 24. County councils au-
thorised to raise money for making such improvements. §
27. Inspectors to frame rules and regulations for the govern-
ment of common gaols to be submitted to the Governor for
bis approval. 32. Inspectors also required to visit and
report to the Governor once in the year at the least, on the
state and management of every private lunatic asylum. § 33.
Also asvlums for idiots, or for the deaf, dumb, or blind. §
3:4. And all hospitals twice in the year at the least. 35.
And hospitals or other benevolent institutions supported in
part by public money. § 36. Inspectors to make their
annual report on or before the lOth of February.

INSPECTORS. OF TAVERNS.

(a) By 13 & 14 V., c. 65, § 5, three inspectors of houses of
public entertainment are to be appointed at the annual election
of councillors in each township (not divided into wards) or
incorporated village; and in each ward of any township
divided into wards, or of any such town or city, one such
inspector ; § 6, whose duty it shall be to see that the by-laws
of the municipality are complied with, as regards the persons
to whom licenses to keep houses of public entertainment, and
to retail spirituous liquors, are to be issued; and, after due
inquiry, to give certificates to such persons respectively for
such licenses ; and upon the production, of such certificate,
and payment of the said sum and of the duties imposed by
the said imperial act, to the proper revenue inspector, lie
shall issue licenses to such persons respectively, which shall
be in force from the date thereof until the last of February
in the next year; and no such'license shall be issued in
favour of such person unless he shall produce such certificate
as aforesaid.

By 20 V., c. 70, § 1, after the present year (1857) so
much of. the 13 & 14 V. c. 65, as empowers the municipal
electors to elect inspectors shall be repealed, and it shall
be lawful for the council of each municipality to appoint
annually one or more fit and proper persons to be such
inspectors who shall hold office during the year for which the
council shall have been elected, and any vacancy occurring
during the said year shall be filled as aforesaid by the said
council for the remainder of the period. § 2. It shall be
lawful for the municipalities by by-law to fix and define the
duties, powers and privileges of the inspectors, the remune-
ration they shall receive, and the security to be given by
them for the efficient discharge of the duties of their office.

(a) See next statute 20 V., c. 70, vesting the appointment of inspectors
in the council.
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Such by-laws not being contrary to the laws of Upper
Canada. § 3. The person or persons to be appointed in-
spectors shall possess the same property qualification as is
now required for councillors of the municipality.

Sec also, titles "lns and Innkeepers," "Intemperance,"

" Shopkeepers."

INTEMPERANCE.

By the 13 & 14 V., c. 27, it is enactecI as follows

Death by Intoxication.-§ 6. When any person shall have
drunk spirituous liquors in any inn or tavern, with the per-
mission or sufferance of the keeper thereof, and shall, while
in a state of intoxication or drunkenness, arising out of the
use of such spirituous liquors, come to his death by committing
suicide, or by drowning, perishing from cold, or any other
accident, such keeper of any such inn or tavern shall ho
guilty of a misdeneanor, and being convicted thereof, after
having been indicted and tried for such offence in due course
of law, shall be liable to be imprisoneci in the common gaol
of the county in which such offence shall have been committed
for a period not less than two, and not more than six months,
and pay a penalty of not less than £25 nor more than £100,
to be. paid to the heirs, legal representatives or surviving
relatives of tie deceased, as the court may consider most in
need or deserving of the sane.

Tecperance Ilotels.-§ 7. Whenever any person shall
adduce proof of his honesty and good moral character, by a
certificate under the hands of fou.imunicipal clectors of his
locality, and shall be scised of real or personal property to
the value Of .£100, such person shall be entitled to receive
from the municipal council for his locality a license to keep
a temperance hotel for the reception of travellers ; and for
such license shall pay to the said council a sum not exceed-
ing 75s. nor less than 20s.; provided that no person so li-

censed shall sell or give, or cause to be sold or given to drink,

any spirituous or malt liquor, under a penalty of £10 for

every ofence : and any person convicted of retailing intoxi-
cating liquors without license, or of keeping a disorderly
house, or of selling intoxicating liquors on Sundays and
holidays, shall for every such offence incur a penalty of £10.

Offences, how punisSed.-§ 8. Offences against this act

shal be summarily disposed of by one or more justices of the

peace, on the evidence of one credible witness; and every
party found guilty shall in default of immediate payment of

the fine be imprisoned under warrant of such justice until

Muittmpetrate.
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payment of such fine, and of the costs incurred for the
recovery thereof. , 10. No person not licensed to keep a
temperance hotel, or as an apothecary, shall vend or retail

any description of liquor known as a temperance drink-such
as spruce beer, sarsaparilla, raspberry vinegar, ginger beer,

essence or juice of lemons or of oranges, or lemonade-under
a penalty of £10 for every such offence.

Tavern Lists, Ic.-§ 11. A list of the licensed taverns

and temperance hotels shall be transmitted yearly by the

officer by whom the licenses have been issued, to the clerk of

the peace of the county, which shall be published in at lcast one

neaspaper of the county or district in Lower Canada; and
a proper sign shall be hung up at each of the said taverns or
temuperance houses, for the information of travellers; and

any person, not licensed, who shall hang up or place near
his house any sign which may induce travellers to think that

he has a license, shall thereby incur a penalty of £5.

Witnesses.-§ 12. Any person May be -a compeient wit-

ness uuder this act, although he be related, allied or of kin

to, or in the service of, any party who may bring a complaint,
or who nay be complained against for any infringement of

this act; and if any witness, legally summaoned to appear,
shall refuse or neglect so to do without reasonable cause, he

shall incur a penalty of £5; and any person endeavouring to

prevent any witness from appearing to give evidence, shall

incur a penalty of £20.

Punishment of Drunkards.-§ 13. If it shall be within

the personal knowledge of any magistrate, or on a complaint

upon uath made by any one before such magistrate, that any

person shall have been seen in a state of intoxication in any
public place whatsoever, or in any place in which such in-

toxicated person shall be exposed to public view, such magi-

strate shall cause such person to be brought before him, and

place him in custody until he shall have recovered bis rea son ;
and the person so found intoxicated shall incur and pay a

penalty of not less than 5s. nor more than 25s. for his said

offence, together with the costs of suit, the expenses of arrest-

ing the person so found intoxicated, and of keeping him in

safe custody; and in default of payment shall be imprisoned

in the house of correction or other place of confinement for

a space of time not exceeding one month.

Distillera, fc.-§ 14. It shall not be lawful for any dis-
tiller, merchant or trader, who shall net have a tavern li-

cense, to seil intoxica.ting liquors in less quantities than one

gallon, except wine, which may be sold by the bottle ; and

54 1
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such liquor when sold shal be taken away from the premises
of such merchant or trader within twenty-four hours after
the purchase thereof: provided always, that when any per-
son shall produce a certificate from a physician, a priest, or
a minister of religion, stating that such a person really re-
quires it as a remedy, then in such case only it shall be law-
ful for such merchant or trader to sell to such person any
quantity he shall require.

Inspectors' Visits.-§ 17. The inspector of revenue, or bis
deputy, in every revenue district, shall visit twice in every
year all breweries, distilleries and stores in which intoxicat-
ing liquors are sold in their respective revenue districts, in
order to examine whether the said liquors are adulterated-
and on information by any such revenue inspector or his de-
puty, before any justice of the peace, that any such liquor is
adulterated, the party in whose possession such adulterated
liquor shal be found, shall be compelled to pay a penalty of
not less than £10 ; and the said inspector or his deputy
shall spill the said liquor. The said inspector or his deputy
shall also. twice in every year visit the taverns and temper-
ance hotels within their respective districts, in order to ascer-
tain whether every thing is carried on according to law there-
in ; and the proprietors and keepers of such breweries, dis-
tilleries, taverns, stores and temnperance hotels, refusing
admission, to the inspector or his deputy, shall be liable, on
conviction on the oath of the inspector or bis deputy, to a
penalty of £5, and shall make a report thereof to the muni-

cipal council; and the said inspector or his deputy shall be

entitied to receive from the owner of any such distillery,
brewery, st re, tavern or temperance hotel, the sum of 5s.

for every certificate; and it shall be lawful for the saitd in-
spector or his deputy to visit any house in which it shall be

suspected that spirituous liquors are retailed witout a license;

and if they find any adulterated liquors therein they shall

spill the same, and on the information of any such inspecter
or his deputy, any such person in whose possession such
adulterated liquors shall be found, shall be condemned to

pay a penalty of £5.

Pleadings.-§ 18. All justices of the peace before whom
any trial shall be had under this act, shall take down min-

utes in writing of the proceedings and evidence at such trial,

in case an appeal shall be brought from any judgment ren-

dered by them. § 19. If on the evidence Of one credible

witness it shall.appear that any party acmse4pf any offence

under this act :intends to abscond, a :warrant shall.b.e igu d
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by any such justice for the immediate arrest of such party,
who shall give two good sufficient sureties in £50 each for
his appearance at his trial, or be imprisoned until such trial

shall he disposed of.
Penalties.-§ 20. One-half of the penalties under this act

shall go to the prosecutor, and the other half to the minici-
pality; or if' no municipality, then to the treasurer of the
school trustees or school commissioners of the locality, for
the support of common schools and purchase of books.

2. This act to take effect upon and after the 5th April,
1851.

INTERPRETATION ACT.

By 12 V., c. 10, § 1 enacted, that this act shall be known,
cited and referred to as The Interpretation Act, and that
each provision thereof shall extend and apply to each act
passed in this present session of the provincial parliament,
except in so far as any such provision shall be inconsistent
with the intent and object of such act, or the interpretation
which such provision would give to any word, expression or
clause, shall be inconsistent with the context; and except in so
far as this act shall in any such act be declared not applicable
thereto: nor shall the omission in any act of a declaration
that this act shall apply thereto, be construed to prevent its
so applying.

§ 5. Enacts amongst other provisions, that in every act of
the parliament of this province, passed or to be passed, as
aforesaid,

Ninthly-Tbe words "writing," "written," or any term
of like import, shall include words printed, painted, engraved,
lithographed, or otherwise traced or copied.

Eleventhly-The word "month" shall mean a calendar
month.

Fifteenthly-Any wilful contravention of any such act as
aforesaid, which is not made any offence of some other kind,
shall be made a misdemeanor, and punishable accordingly.

Sixteenthly-Whenever any wilful contravention of any
such act shall be made an offence of any particular kind or
name, the person guilty of such contravention shal on con-
viction thereof, be punishable in, like manner in which such
offence is by law punishable.

Twentietlily-The word "nmagistrate" shall mean a justice
of the peace ; the words "two justices" shall mean two or
more justices of the peace assembled, or acting together;
and if any thing be directed to be done by or before a magi-

)Entetipretatiett gtt
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strate or a justice of the peace, or other publie functionary
or officer, it shall be done by or before one whose jurisdiction
or powers extend to the place where suchi thing is to be done:
and whenever power is given to any person, officer, function-
ary to do, or to enforce the doing of any act or thing, all
such power shall be understood to be also given as shall be
necessary to enable such person, officer or functionary to do,
or enforce the doing of such act or thing.

Twenty-frstly-If in any such act as aforesaid, any party
be directed to be imprisoned or committed to prison, such
imprisonment or committal shall, if no other place be men-
tioned, be in or to the common gaol of the locality in which
the order for such imprisonment shall be made, or if there
be no common gaol there, then in or to the common gaol
which shall be nearest to such locality ; and it shall be law-
ful for the keeper of any such common gaol to receive such
person, aud him safely to keep and detain in such common
gaol under his custody, until discharged in due course of law,
or bailed, in cases in which bail may by law be taken.

NOTE-The above extracts are given as those 1which appear more particu-
larly to relate to the administration of criminal justice, and may serve to
elucidate such doubtful words or expressions as justices of the peace in the
course of their duties may in the reading of the statutes frequently meet
with. The act contains many more "interpretations " of words and expres-
sions in relation to other matters, the perusal of which will well repay the
reader for bis time and trouble.

JOINT STOCK COMPANES.

By 13 & 14 V., c. 28, any five or more persons may form a
company for the purpose of carrying on any kind of manu-
faicturing, shipbuilding, mining, mechanical or chemical
business, for a term not exceeding ftfty years, upon comply-
ing with the requisitions of this act. § 11. Stockholders to
be liable for the debts of the cempany only to the amount of
their shares, save and except by § 17, the stockholders shall
be jointly and severally liable for debts due the labourers,
servants and apprentices of such company ; but no stock-
holder shall be liable in this or any case for any debt not
payable within one year, nor unless suit brought within the
year ; nor shal any person ceasing to be a stockholder be
liable for any debt unless sued for within two years after he
shall have ceased to be a stockholder, nor uttil execution
issued against the company and nulla bona returned.

JURISDICTION.

*By 59 G. III., c. 10, it is enacted, that all crimes and
offences committed in any tract of country, or parts of this
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province, not being within the limits of any described county
or township, may .be inquired of, and tried within any dis-
trict of this province, and may and shahl be laid and charged
to have been committed within the jurisdiction of the court

which shall try the same ; and such court may proceed to
trial, judgment and execution, or other punishment, as if
such crime had been committed within the district. § 2.
When such part of the province shall be formed into coun-
ties or townships, such offences then shall be tried in the
district in which such county or township shall be compre-
hended.

See also titles' Indictment," "Lakes and Rivers," ' Un-

organised Tracts."

JURY.

By stat. 14 G. III., c. 83, § 11 (which was passed in 1774
and while Upper Canada formed a part of the province of
Quebec), it, was enacted that the criminal law of England
should continue to be administered and observed as law in
the province of Quebec, both in regard to the offence as well
as the method of prosecution and trial; and subsequently,
by a statute of the province of Upper Canada, the *40 G.
III., c. 1, the criminal law of England, as it stood on the
17th September, 1792, was also declared to be the criminal
law of this province, but without affecting the provisions of
the above statute of the 14 G. III., c. 83.

By *32 G. III., c. 1, the trial by jury is alsio directed to
be used in all civil causes.

Sir W. Blackstone says, the trial by jury, or the country
per patriam is also that trial by the peers of every English-
Man, which, as the grand bulwark of his liberties, is secured
to him by the great charter.-4 BI. Com. 349. And again,
that the founders of the English law have, with excel-
lent forecast, contrived that no man should be called to
answer to the king for any capital crime, unless upon the
prepatory accusation of twelve or more of his fellow-subjects,
the grand jury, and that the truth of every accusation,
whether preferred in the shape of indictment, informa-
tion or appeal, should afterwards be confirmed by the
unanimous suffrage of twelve of his equals and neighbours,
indifferently chosen and superior to all suspicion.-lb.

Act for the Regulation of Juries.

By 13 & 14 V., c. 55, intituled "An Act for the consolida-
tion and amendment of the laws relative to jurors, juries and

9vttt.
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inquests in Upper Canada," various provisions are made, of
which the following is an abridgement

Qualfication of Jurors.-§ 1. Every man 21 years of age
(not infirrn or decrepit), assessed as mentioned in the act.,
shall be liable to serve on grand and petit juries. § 4. Three-
fourths of the assessed inhabitants are to be copied from the
assessment roll of the township, &c., cornmencing vith the
person rated at the highest amount and proceeding successively
to the person rated at the lowest amount, until the names of
three-fourths of the persons assessed shall have been
copied from the roll, and the amount for which the last of
such persons shall be.assessed shall be the qualification for
a juror.

Exemptions.-§ 5. All persons upwards of 60 years of
age-government clerks-clerks and servants in publie de-
partm:' ernts-judges-sheriffs-coroners-clergymen of what-
ever denomination-members of the law society-barristers
-students--attorneys-solicitors and proctors actually prac-
tising-officers of courts of justice-physicians, surgeons and
apothecaries-officers in the army and navy on full pay-

pilots and searnen-officers of the post office, c;stoms and
excise-sheriffs' officers and constables--county, township,
city, town and village treasurers, clerks and town clerks-
professors, masters and teachers of any university, &c., and
officers and servants of any such establishment-all corpo-
rate officers-(excepting justices of the peace)-millers and
firemen. § G. And fromz serving on petit juries :-Members
of parliament-wardens and members of county councils-
mayors-tovn-reeves and deputy town-reeves-justices of
the peace and members or officers of any corporation.

§ 7. Jurors drawn and serving the year preceding shall
also be exempt, if two complete jury lists can be made up
without, and with one year's additional exemption for each

jury list made up over two.
,Selection and distribution of Juries.-§ 11. The mayor

or town-reeve, the city, town, village or township clerk and
assessors, shall be, ex-officio, selectors, and assemble annu-
ally on the (a) [lst] day of September for the purpose of
selecting juries; § 15, and make duplicate reports, one to be
deposited with the clerk of the peace and the other with the
town clerk.

Jurors' Book.-§§ 16, 17. The clerk of the peace, between
the lth September and [31st] (b) October annually, shall

(a) As amended by 14 & 15 V, c. 65.
(b) As amended by the same act.



transcribe the names of jurors so selected into the jurors'

book into four rolls, to be called-1. Roll of grand jurors to

serve in superior courts. 2. Roll of grand jurors to serve

in inferior courts. 3. Roll of petit jurors for superior

courts. 4. Roll of petit jurors for inferior courts.

BaUoting Jury Lists.-§ 18. The clerk of the peace shall

prepatre for each roll a distinct set of ballots ; § 19, and on

the first day of the sessions annually next after the [31st] (a)
dav of October, he shall publicly in court deliver to the

chairman the jurors' book for the then next year, and the

four parcels of ballots, together with the jurors' books for so

many of tha next preceding years as may be required, and

tmake oath of their accuracy, whereupon the court shall

determine upon balloting a full, two-thirds, or half jury list,
composed of the followinrg members

Full list. Two-thirdls list. Half list.
Grand Jurors ...... 48 . 38 . 24
Petit Jurors ....... 144 . 96 ...... 72 S upcrior Courts.
Grand Jurors ..... 96 ...... 64 ...... 48
Petit Jurors ....... 288 ...... 216 ...... 144

20. The justices shall then (or at an adjourned sitting)

procced to ballot the jurors in the form prescribed by the act,
beginning with grand jurors for the superior courts ; and if
the party balloted be not exempt, nor any cause shewn by
h1im. or by his counsel or attorney, his nanie shall be insertecd
in tie minute, book of the court, after which the naines
balloted, alphabetically arranged, shall by the clerk of the

peace he copied into the jurors' book with the title of "the
grand jury list." § 21. The other jury lists to be balloted
n like manner. § 22. Such lists to be certified and deposited
in tie office of the clerk of the peace. § 23. Repealed by
1i V., c. 120, § 4, which provides that the clerk of the peace
shall on or before the 31st December, deposit a correct copy
of stuch jurors' book in the offce of the clerk of the crown
and pleas of the Court of Queen's Bench at Toronto, and it
also provides for the loss of original jurors' books by fire or
other accident by the admission of certified duplicates.

Drafting Panels from Jury Lists.-§ 25. The sheriff shall
give notice by public advertisement in his office and on the
Joors of the court-house, of the time he will attend at the
office of the clerk of the peace to draft snch panel; at which
titne he shall publicly draft such panel in the presence of
the clerk of the peace and any two justices, and of any other
person or persons who may desire to attend; eight days pre-

(a) As amended by 14 & 15 V., c. 65.
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vious notice to be given. § 26. The heading to the panels
and jury lists to be prepared by the sheriff. § 27 is repealed
by 16 V., c. 120, § 5, and the following clause substituted.
It prescribes the rmanner in which the drafting by ballots
is to be made; after the names are drafted, such names,
with place of residence and addition of the parties arranged
alphabetically, shall, by the sheriff or other officer, be tran-
scribed and numbered; and the panel so alphabetically
arranged and numbered, with a short statement of the writ,
the date and place of drafting, the name of the officers and
justices present, or at least two of them, shall be entered in
the jurors' book ,and attested by the sheriff, clerk of the
peace, and justices, or at least two of them; and the sheriff
shall upon his return of the venirefacias annex a panel thereto
containing the names, places of abode and additions of the
persons so drafted, and shall transmit one copy to the clerk
of the peace, and another to the clerk of the Crown and
pleas of the Queen's Bench at Toronto, to be open for public
inspection. § 28. The number of petit jurors not to be
less than 48 nor more than 72 in any case unless by direction
of the judgce.

Jury Process.-§ 29. Precepts are to be issued by the
judges of the respective courts for the return of a competent
number of grand and petit jurors. §§ 30, 31, 32, 33, 35,
relate to particular forms of jury process.

Drawing Jwry at the Trial.-§ 36, is repealed by 16 V.,
e. 120, 6, and thefollowing substituted, viz., thejurors'names,
places of abode, and addition shall be distinctly written on
pieces of parchment, card, or paper, of a certain form or size
and delivered to the clerk of assize, marshal, or other clerk
of the court by the sheriff, and by his directions and care
put together in a box or urn, and upon the trial of any issue,
such clerk of assize, raarshal, or other clerk, shall, in open
court, cause such box or urn to bc shaken so as to mix such
pieces of parchment, card, or paper; and twelve are to be
drawn out, the box or urn being shaken after drawing each
name; and in case of absence or challenge, others are to be

drawn out until the number is completed. The jury are
then to be sworn and kept apart by themselves until their

verdict is rendered, or they are discharged by consent of
parties or leave of the court, and then the same names are to

be returned to the box or urn.

Special Juries provided for by § 39 and subsequent clauses

down to § 53, inclusive.
(a) Clallenge.s.-§ 55. Want of qualification to be a sufficient

(a) See also 14 & 15 V., c. 65, ê 8.
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ground; § 56, but not want of freehold alone; § 57, nor
want of a knight on the panel, nor any array quashed therefor.

58. Persons arraigned for murder not admitted to challenge
above the number of twenty ; and defendants arraigned for
micsdemeanor, if tried together, may unite in challenge of two
jurors. (a) § 59. Cause to be assigned if the challenge be made
on the part of the Crown. § 60. In all civil cases, either
party may challenge two jurors without assigning cause, not
being special jurors.

Surnmoning Jurors.-§ 61. Grand and petit jurors to be
summoned eight days before hand, by note in writing, under
the hand of the sheriff or proper officer, delivered to the par-
ty, or, in case of absence, left at his usual place of abode ;
and in case of special jurors three days' notice to be sufficient.

Penalties.-§ 63, authorises the court to set such fine for
non-attendance of jurors as it may think fit, unless reason-
able cause be shewn. § 64. Viewers neglecting to attend to
be subject to a penalty of £5 and upwards, as the court
shall think fit. § 65. The sheriff, upon writs of inquiry,
&c., may impose a fine not exceeding £5 on absent jurors
(unless reasonable cause be shewn),. recoverable, as other
fines of court, by estreat. § 66. The sheriff returning any
man on a jury not drawn upon the panel; or clerk of assize,
&c., wilfully recording the appearance of any person sum-
moned who did not appear, to be subject to such fine as the
court shall think proper. § 67. Any sheriff or other officer
taking any reward to excuse jurors ; or any bailiff, &c., sum-
moning any person not specified in the warrant, or not the
full time required by law, shall be liable to such fine as the
court may think proper. § 68. Any sheriff or other officer
making any alteration in the rolls, lists or panels (except in
compliance with this act), or neglecting to prepare the
jurors' book and ballots, or omitting to return the same to
the court, or to perform any other duty required by this act,
or doing any thing inconsistent with this act, shall for every
such offence forfeit £50, recoverable in any court of compe-
tent jurisdiction. § 69. (b) Any clerk of the crown, or de-
puty, making any alteration in the roils, lists or panels, or
wilfully certifying as true any copy of any jurors' book not
being true, shall, for every offence, forfeit £50, recoverable
in any court of competent jurisdiction. § 70. Any assessor
neglecting to complete his assessment roll and return the

(a) This clause is repealed, or intended to be repealed by 16 V., c. 120,
and amendments made by § 7; but is eroneously described in the act as

69 instead of 59.
(b) See note above.

55
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same to the clerk of the township, &c., on or before the 1st
September, shall forfeit £50 ; § 71, and any municipal off-
cer having, at the time of the annual meeting of the selectors
of jurors, in his charge or custody the assessigent roll or
rolls of such city, town, village or township, who shah neg-
lect to perform the duties required in § 11 as regards the
production of the same, shall forfeit £25, recoverable in any
court of competentjurisdiction. § 72. Any selector wilfully
making a false report, or taking reward, or neglecting to
make report and deposit the same in the proper office on or
before the 15th September, shall forfeit a sum, not exceeding
£20 nor less than £5, at the discretion of the justice before
whom ho shall be convicted. § 73. Any clerk of the peace
omitting to perform any duty required in §§ 18, 19, 20, 21, 22,
23, or doing any thing ceontrary thereto, he or his deputy so of-
fending shall forfeit £50. § 74. All fines imposed under this
act by any ofthe courts of law, shall be levied and appliedin
like manner as any other fines imposed by such courts; and
all other penalties imposed by this act (for which no other re-
medy is given), shall, on conviction before any justice within
his jurisdiction, be levied, unless forthwith paid, by distress
and sale, by warrant urder the hand and seal of such justice,
who is hereby empowered to hear and examine witnesses on
oath or affirmation, and to mitigate the penalty to the extent
of one moiety, if he shall see fit; and all penalties, the appli-
cation whereof is not herein particularly directed, shall be
paid to the complainant ; and for want of sufficient distress
the offender shall be committed by warrant under the hand
and seal of such justice, to the common gaol or house of cor-
rection for such term not exceeding six calendar montlis, as
such justice shall think proper, unless penalty sooner paid.

Application of Provisions.-§ 75. (a) In every city where
there shall be established a recorder's court, or any other
court, civil or criminal, having local jurisdiction, and wherein
jurors shall be required, the clerk of such court shall annually
prepare the jurors' book for such city ; and the recorder,
chairman or presiding menber of such court, and the clerk
of such court, shall respeetively perform the duties in respect
of such books, ballots and jury lists, as herein before prescri-
bed to the quarter sessions and the officers thereof; and al
other duties by this act prescribed to the sheriffs, shall, as
respects grand and petit juries, be performed by the bailiff or
otlier offler as aforcsaid, with the like forni of proceeding.

76. The like po-wers and duties imposed by this act on

(a) Amended by 14 & 15 V., c. 65, as to towns hereafter becoming cities.
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justices are also to devolve on aldermen of cities. § 77. The
duties of sheriffs and high bailiffs, clerks of the peace and
clerks of recorders' courts, may be performed by deputies.

78, (a) prescribes the duties of coroners upon writs of
enire facias. § 79. The directions in this act respecting

precepts for grand jurors' panel at the assizes, shal be ob-
served and followed with respect to the general, quarter
sessions and recorders' courts. § 80. Similar provision made
respecting petit jurors. § 81, (b) relates to the table of fees
to be taken under this act. § 82. In case of no sittings
or sessions after the lst October in any county or city at
whiclh the jury lists are hereby required to be made from the

jurors' books, the Governor may by warrant fix a day for
such purpose. § 83. As to the oath of the clerk of the peace
in certain cases. § 84. Former powers of superior courts
continued with respect to issuing any writ or precept, or
making any award or order for the return of a jury for the
trial of any issue, or for the amending or enlarging the panel
of jurors, &c. § 85. Justices of assize may, if they
think fit, direct the sheriff to summon and empanel such
number of jurors, not exceeding 144, [and by 14 & 15 V., c.
65, 288, for the county of York, or any union of such county,}
as they may think fit to serve indiscriminately on the criminal
and civil side. § 86, provides for tales-men in default of
jurors. § 87. Indemnity to the sheriff for empannelling
jurors not qualified. § 88. The sheriff is to note the non-
attendance of jurors on the jury list. § 89. Jurors attending
shall be entitled to a certificate from the sheriff of attendance
on payment of is. § 90. The high bailiffs of cities are also
to note on the jury list the non-attendance of jurors. § 91.
Jurors attending entitled to a certificate from the high bailiff
on payment of Is. § 92. Relates to attaints and inquests.
§93. Embracerypunishable asheretofore. §94. Affirmation
in lieu of oaths may be made by certain parties. § 95.
Verdicts not to be impeached by non-compliance with any
of the directions in this act. § 96. This act not to affect
the power of any court or judge in regard to trials by jury,
jury process, juries or jurors, except as repealed or altered
by this act. §97. Repeals former acts mentioned in schedule
C, § 98. (c)

Grand Jury.

By 14 & 15 V., c. 66, § 1, in case twelve grand jurors

(a) Amended by 14 & 15 V., c. 65.
(b) Repealed by 16 V., c. 120, 19 & 20 V., c. 92, and a new tariff fixed.

(c) This and the remaining sections, to § 101 inclusive, are repealed by
14 & 15 V., c. 65, § 2.
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summoned do not appear, the court on request of the crown
counsel, may command the sheriff to supply the deficiency
by tales-men present and fduly qualified.

Payment of Petit Jurors.

By 14 & 15 V., c. 14, § 1, every petit juryman actually
attending any of the courts of assize and nisi prius, oyer and
terminer, general gaol delivery, general quarter sessions of
the peace, or county courts in Upper Canada, shall be entitled
to five shillinys per day, for every day lie shall actually attend
such court, and six pence per mile for every mile he shal
necessarily travel from his place of residence to the said
court, or such other sum as the county council shall by by-
law from time to time fix and determihe. The distance to
be ascertained by the declaration of the sheriff's bailiff sum-
moning such juror, or by the declaration of the juror himself;
any juror making a false declaration shall forfeit his right
to travelling expenses and attendance at court. § 2. A pay
list to be made by the sheriff in the form set forth by the
schedule, and he is to attend or cause some officer to attend
at the opening of the court each morning the court shall sit
for the trial of causes by jury, and upon the jurors being
called over, shall check and mark the word "present" or
" absent," as the case may be, in the proper column of such
list, opposite the nane of every juror, and on the last day
of the sitting of such court, shall certify and return to the
treasurer of the county the said pay list. § 3. The treasurer
to pay every juror the sum so appearing due to him on such
list. § 4., The sheriff to receive a certain allowance for such
pay list. § 5. The marshal or clerk of assize, the clerk of
the county court, or clerk of the peace, as the case may be, at
the opening of the court, and before any other buisness is
proceeded with, shall call over the names of the petit jurors,
that the sheriff, or his officer, may check who are present or
absent. § 6. Jurors not appearing when so called, shall not
be entitled to any pay for that day, and be subject to such
fine as to the court shall seem meet. § 7. The sum of 15s.
to be paid to the clerk of assize, and 7s. 6d. to the clerk of
the county court, on every record entered for trial or assess-
ment, to be forthwith paid over to the treasurer, and form'
part of the jurors' fund. § 8. In all criminal cases in which
by law the party prosecuting, or prosecuted shall be liable to
pay the costs of the prosecution, the officer of the court shall
charge and receive from such party 15s. over and above other
liabilities, to form part of the jurors' fund, and be paid over,
as above. § 9. Al fines and penalties imposed upon and
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levied in the several counties in Upper Canada, not payable
to the Receiver-General, and all fines upon jurors for non-
attendance, shall be paid to the county treasurer, and form
part of the jurors' fund. § 10. County councils authorised to
raise and appropriate such sums of money, as in their judg-
ment shall be sufficient to pay the jurors according to the
terms of this act, in case the sums appropriated by this act
shall not be sufficient. § 11. County councils are also author-
ised by by-law, in their discretion, to provide for the pay-
ment of grand jurors. § 12. The foregoing provisions not te
be in force or apply to any county, until the county council
of such county, desirous of availing themselves thereof, shall
appropriate such a sum of money as will, in their judgment,
with the moneys applicable under this act, form a fund suffi-
cient to pay jurors under the provisions aforesaid, or any
teficiency that may occur. § 13. The treasurer of the
county, in which a jury fund shall be so provided, shall give
notice thereof to the sheriff, who shall thereupon perform the
duties imposed upon him under this act. § 14. The court or

judge May order records to be entered, and the business of
the court proceededi with, on the first day of the sitting of
the court.

Of Challenges.

Challenges are of two kinds, viz., either to the array,
which must be in writing; or the polls, which may be verbal,
and may be made either on the part of the king, (i. e. the
prosecutor,) or of the prisoner.-4 BI. Com. 352. A chal-
lenge to the array is an exception to the whole panel in which
the jury are arrayed. There are two descriptions of causes
of challenge to the array, viz., principal causes of chal-
lenge, and causes of challenge tofavour. The following are
principal causes of challenge to the array, viz., if the she-
riff, or other officer, be of kindred to the plaintiff or defend-
ant; if any one or more of the jury be returned at the nomi-
nation of either party; if the plaintiff or defendant have an
action of battery against the sherif, or. the sheriff against
either pîrty; so, if either party have an action of debt
against the sheriff; but otherwise, if the sheriff have an ac-
tion of débt against either party ; or if the sheriff have par-
ccl of the land depending upon the same title ; or if the
sheriff, or his bailiff which returned the jury, be under the
distress of either party; or if he be counsel, attorney, officer
or servant, of either party; gossip, or arbitrator in the same
matter, and treated thereof.-1 Inst. 156. A challenge to
the array for favour, arises from matter fit to be left to the
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conscience and discretion of the triers, under the particular
circumstances of each individual case. Thus, it is said, that
if one of the jurors returned be a tenant to the sheriff; or if
there be a family connexion between one of the jurors and
the sheriff, this may be ground of challenge to the array for
favour : that is, matter to be left to the triers to decide whe-
ther it indicates such partiality as should avoid the array.-
3 BI. Corn. 359.

Challenges to the polls are challenges of individual jury-
men, and are either peremptory or for cause; peremptory
challenges are at the mere will of the party, without any
reason given.-Co. Lit. 156. In cases of treason or felony,
the prisoner by the common law might peremptorily chal-
lenge 35, but by stat. 22 H. VIII., c. 14, § 6, the number
was reduced to 20, in petit treason, murder and felony; and
in case of high treason and misprision of treason, it was
taken away by stat. 33 H. VIII., e. 23, but revived by stat.
1 & 2 P. & M., c. 10.

*By 3 W. IV., c. 4, and 4 & 5 V., c. 24, § 16, every per-
emptory challenge by any person indicted for treason or
felony, beyond the number by law allowed, shall be void, and
the trial may proceed, as if no such challenge had been made.

In cases of miscleneanor, there is no right, at common law, to
peremptory challenge, but it is usual for the officer to abstain
from calling any reasonable number of names objected to by
either party, taking care to leave enough to form a jury.-
Dickenson Q. S. p. 344. (a)

A challenge to the polis, or of individual jurymen, is like
a challenge to the array, a principal challenge, or a challenge
to the favour. The grounds of principal challenge are-1.
The rank of the party, as being a peer of the realm. 2. For
some personal incapacity, as if a juryman be an alien or a
minor. 3. On account of some palpable ground of bias, as
if the juror be of the blood or kindred of either party; or
under his power or influence; (6) as tenant or servant ; or of
counsel with him-4 Bl. Com. 361; or if he has declared
his opinion beforehand ffaw. b. 2, c. 43, §29; or has indicred
the party for the same cause-Lamb, 554; sor been upon a
former jury upon the same matter, though between other
persons: or arbitrator, unless indifferently chosen by either
party; or action pending between the juror and either of the
parties; or bribing a juror.-1 Inst. 157. 4. On account of

(a) But Dow by stat. 13 & 14 V., c. 55, (jury act) § 58, a defendant on
trial for misdemeanor xnay chaUenge twojurors,
(b) Religious persuasion not a ground of challenge.-See 16 V., c. 120, ê 8.
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some crime or misdemeanor affecting the juxor's character,
as a conviction of treason, felony or perjury; or if he be
outlawed; or hath been attainted of false verdict ; proemunire;
or forgcry: but it seems that none of the above cited chal-
lenges are principal ones, but only to the favour, unless the
record of the outlawry, judgment or conviction, be produced,
if it bc a record of another court ; or the term be shewn, if
it be a record of the same court.-3 BI. Com. 363.

As to challenges for suspicion of favôur, although a juror
has not given apparent marks of partiality, yet there may be
sufficient reason to suspect he may be more favourable to one
side than the other, and this is the reason for a challenge to the
favour. The causes of favour are infinite, and in these induce-
ments to suspicion of favour, the question is, " whether the
juryman b indifferent as he stands unsworn," for a juryman
ought to .bc perfectly impartial to either side.-Co. Lit.
157. (i).

As the challenge to the array must be before any of the
jury are sworn, so challenge to the polls must be before the
particular jurors are sworn.-Bull N. P. 307. After a
challenge to the array, the party may challenge the polls;
but after a challenge to the polls there oan be no challenge
to the array ; and be who has more than one cause of chal-
lenge against a juror, must take them all at once : but if he
challenge a juror, and the cause be found insuûlcient, he may,
nevertheless, afterwards challenge him peremptorily, for
perhaps the very challenge may create a prejudice in the
mind of the juror so challenged.-3 BI. Com. 363.

A principal cause of challenge being grounded on a mani-
fest presumption of partiality, if it be found true, it unques-
tionably sets aside the array without any other trial than its
being moade out to the satisfaction of the court before which
the same is returned. But a challenge to the favour, when
the partiality is not apparent, must be left to the discretion
of the triers.-Co. Lit. 158. (a). If the array be challenged,
it lies in the discretion of the court to determine how it shall
be tried ;-sometimes it is done by two attorneys, sometimes
by two coroners; and sometimes by two of the jury ; with
this difference-that if the challenge be for kindred in the
sheriff, it is most fit to be tried by two of the jurors returned;
if the challenge be on account of partiality-then by any
other two assigned thereunto by the court.-2 Hale, 275.
When a challenge is made to the array, for favour, the pro-
secutor may either confess it or plead to it ;-if he plead, the
judges assign triers to try the array, who seldom exceed two;
who being chosen and sworn, the clerk of the peace declares
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to them the challenge, and concludes to them thus-" and
so the charge is, to inquire whether it be an impartial array
or a favourable one"; and if they affirm it, the clerk enters
underneath the challenge, - affirmatur"; but if the triers
find it favourable, then thus-" calumnia vera," or Words to
that effect.

As to challenges to the polls,-if a juror be challenged be-
fore any juror be sworn, two triers are appointed by the court;
and if he be found indifferent, and sworn, he and the two triers
shall try the next challenge; and if he be tried, and found
indifferent, then the two first triers shall be discharged; and
the two jurors tried, and found indifferent, shall try the rest.
But if the prosecutor challenge ten, and the prisoner one, and
the twelfth be sworn, then he that remains shall have added
to him one chosen by the prosecutor, and another by the
prisoner, and they three shall try the challenge; and if six
be sworn, and the rest challenged, the court may assign any
two of. the six sworn, to try the challenges.-2 Male, 275.
The truth of the matter alleged, as cause of challenge, must
be made out by witnesses to the satisfaction of the triers;
also, the juror challenged, may, on a voir dire, be asked such
questions as do not tend to his disgrace; but a juror May
not be asked any questions as tend to discover matters of
infamy or shame.-Salk. 183. Nor may a juror be asked
whether he has expressed an opinion hostile to the party
challenging.-R. v. Edmonds, 4 B. e A. 471.

JUSTICES OF THE PEACE.

The Queen's Majesty is, by her office and dignity royal,
the principal conservator of the peace within all ber domin-
ions; and may give authority to any other to see the peace
kept, and to punish such as break it ; hence it is usually
called the Queen's peace. Justices of the peace are appoint-
ed by the Queen's special commission under the great seal,
which appoints them all jointly and separately to keep the
peace, and any two or more of them to enquire of and deter-
mine fel nies and other misdemeanors.*

Nature of the Office.

The office of a justice of the peace is partly ministerial,
and partly judicial. His ministerial duties extend to the
investigation of such criminal charges as are brought before
him and are properly the subjects of indictment at the sessions
or assizes; also to the bailment or commitment of prisoners,
according to the nature of the offence, and the rules pre-
scribed by law. In all such cases a justice of the peace is the
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ministerial officer by or through whom the party aceused is
compelled to appear and stand bis trial before the proper
tribunal. In matters of minor importance he is also in-
vested by various statutes with a judicial authority, and may
himself proceed to adjudication in a summary way. His
decision is, however, in all cases open to appeal, unless the
right of appeal be expressly takea away by the particulai
statute under which he may be acting. His judgment is
termed a "conviction," .and the manner of proceeding in
such cases is defined by the provincial statute 16 V., c. 178,
the particulars of which will be found under the head of
&Sumsmary Conviction."

No individual of the community is capable of render-
ing more valuable service to the state than a "justice of the

peace," whether considered in relation to his ministerial or
hisjudicial duties. He is the connecting.link between the law
as a mere passive enactment, and the enforcement of its
provisions; the mainspring in fact by which the law is put in
motion and made subservient to the ends of justice. He is
emphatically a conservator of the peace, and without his
rule and oversight the community at large would be continu-
ally exposed to acts of violence and outrage. The peaceable
and well-disposed confide in his presence : in his neighbour-
hood offenders pause before the commission of the crime
meditated, and are no doubt often times deterred from doing
that which but for the proximity of a vigilant magistrate
they might otherwise be tempted to do.

It is important that those selected to fill the office of
justices of the peace should be duly qualified ; that they
should be in fact, in the words of the statute 6 V., c. 3,
"the most sufficient persons dwelling in the said districts."
This statute contains the following provision with respect to
their property qualification:-

Qualifcation. (a).

By 6 V., c. 3, § 1, it is enacted, that all justices of the
peace to be appointed in the several districts of this province
shall be the most sufficient persons dwelling in the said dis-
tricts. § 2. No attorney, solicitor, or proctor, shal be a jus-
tice of the peace while so practising. § 3. After the 1st Janu
ary, 1843, no person shall be a justice, or act as such, who
shall not have in his actual possession, to his own use, a real

(a) By 19 & 20 V., c. 46, upon the issue of any new commission, jus-
tices are not required to renew the oath of qualification, unless they shall
in the meantime have parted with the estate upon which they had so quaii-
fied.

56
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estate, either in free or common soccage, or enfief, or en
röture, or enfranc alez6, in absolute property or for life, or
by emphyteose or lease for one or more lives, or originally
created for a term not less than twenty-one years, or by
usufructuary possession for his life in lands, tenements, or
otier immoveable property, lying and being in this province,
of or above the value of £300 currency, over and above
all incumbrances, or who shall not, bcfore the lst day
of January, 1843, or before he takes upon himself to act as a
justice of the peace, take and subscribe the following oath,
before some one justice of the peace for the district -where he
intends to act:

1, A. B. do swear, that I truly and bonafde have, to and for
my own proper use and benefit, such an estate (specifying the
nature of such estate, chether land, if land, designating the same by
its local description, rents, or any ttin else), as doth qualify me
to act as justice of the peace for the district of , according
to the true intent and neaning of an act of the provincial par-
liament. made in the sixth year of the reign of her Majesty
Queen Victoria, and intituled, An Aet for the qualification of
.Justces of the Pce; and that the same is lying and being (or
issuing out of lands, or tenements or hereditaments, situate)
withlin the township, parish or seigniory of , (or in the
several townships, parishes. or seigniories of ,)or as the
case miay be). So ltelp me God.

A certificate of which oath having been so taken shall be
forthwith deposited by the said justice, who shall have taken
the same, at the office of the clerk of the peace, to be filed
among the records of the sessions. § 4. The clerk of the peace
shall, upon demand, deliver copies of such oath to any person on
payment of one shilling, wbieh copy shall be evidence at law.

5. Any justice acting without taking and subscribing said
oath, or without being qualified according to the act, shall
for every offence forfeit £25, one moiety to her Majesty,
and the other to the informer ; to be recovered, vith full
costs, in any court of competent jurisdiction in the district,
and in such action the proof of qualification shall be upon the
defendant. § 6. If any defendant shall intend to insist upon
any lands, tenements or real estate, not mentioned in the oath,
as constituting the whole or any part of his qualification to act
as a justice at the time of the alleged offence, he shall, at or
before the time of pleading, deliver to the plaintiff, or his
attorney, notice in writing, specifying such lands, tenements
or real estate, and the township or place, and the county or
counties where situate, and the plaintiff may thereupon, with
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leave of the court, discontinue such action, on payment of
the defendant's costs. § 7. Provided that, upon trial, no
other lands or real estate than such as are mentioned in such
oath or notice, shall be insisted upon by the defendant. §
8. When the property mentioned in the oath or notice shall
be liable to incumbrances, together with other lands, the

property mentioned in the oath or notice shall be deemed
liable only so far as the other lands are not sufficient to pay
the same. § 9. When the qualification consists of rent, it

shall he sufficient to specify so much of the property, out of
Which such rent is issuing, as shall be sufficient to secure
such rent. § 10. In case the plaintiff shall discontinue such
action, other than as aforesaid, or judgment be given against
him, the defendant shall recover treble costs. § 11. After
action brought and due notice given, the court may stay
proceedings in any subsequent action for any prior offence:
provided such first action be prosecuted with effect. § 12.
The court may require the plaintiff to declare upon oath
that such action has been brought by him without fraud, and
not for the purpose of protecting the defendant from any
other action; and if not made to the satisfaction of the
court, the action shall be dismissed with costs. § 13. False
statements in any oath under this act to be treated as wilful
and corrupt perjury. § 14. Actions to be commenced within
de calendar nonths after the fact. 15. Exemptions from
the act : the members of her Majesty's Legislative Council,
Executive Council, judges of the King's Bench or Queen's
Bencih, vice-chancellor, provincial judges of the inferior dis-
tricts of St. Francis, Gaspe, or any district judge, her Ma-
jesty's attorney-general, solicitor-general, advocate-general,
and any Queen's counsel. § 16. Sheriffs and coroners
lisqualified fronm acting as justices pro tem. § 17. Fines

and penalties, payable to her Majesty under this act, to re-
main at the disposal of the provincial parliament, for the
use of the province.

By ByV., c. 41, §1, the Governor in council is authorised
to appoint justices of the, peace in remote parts of the pro-
vince, not being within the constituted limits of any district;
and such justices need not be stated residents, nor possess
any property qualification. § 2. And may hold and exer-
cise all the powers (but subject to the laws in force) regard-
ing the office of justice of the peace. § 3. Commitments
made by them to be to the nearest common gaol. § 4. And
appeals against their decisions to the nearest general quar-
ter sessions, at any time within six calendar months.



Form of the Commission of the Peace.

Victoria, by the grace of God, of the United Kingdom of
Great Britain and Ireland, Queen, defender of the faith, &c.

To (the nanes of the justices being here inserted), esquires,
greeting: KNOW YE, that we have assigned you, jointly and
severally, and every one of you, our justices, to keep the peace
in our county of , and to keep, and cause to be kept, all
ordinances and statutes for the good of the peace, and for the
preservation of the same, and for the quiet rule and rovernment
of our people, made in all and singular their articles in our
said county, according to the force, form and effect of the same;
and to chastise and punish ail persons that offend against the
form of those ordinances and statutes ; and to cause to come
before you, or any one of you, all those who to any one or more
of our people concerning their bodies, or the firing of their
houses, having used threats, to find security for the peace or
their good behaviour towards us and our people ; and if they
shall refuse to find such security, then them in our prisons, until
they shall find such security, to cause to be safely kept. We
have also assigned you, and every two or more of you, our
justices, to enquire more fully the truth, by the oaths of the
good and lawful men of the county aforesaid, by whom the truth
of the matter may be better known, of all and all manner of
felonies, poisonings, trespasses, forestalli ngs, regratings, en-
grossings and extortions whatsover ; of all and singular the
crimes and offences of which the justices of the peace may and
ought lawfully to enquire, by whomnsoever, and after what man-
ner soever, in the said county, had done or perpetrated, or
which hereafter shall there happen to be done or attempted.
And also, of all those who in the aforesaid county, in companies,
against our peace in disturbance of our people, with armed force
have gone or rode, or hereafter shall presume to go or ride.
And also, of al] those who shall have lain in wait, or hereafter
shall presume to lie in wait, to maim, or cut, or kill our people.
And also, of all victuallers, and all and singular other persons
who in the abuse of weights and measures, or in selling victuals,
against the. form of the ordinances and statutes, or any one of
themn, therefore made for the common benefit of our province of
Canada, and our people thereof, have offended or attempted, or
hereafter shall presume, in our said county, to offend or attempt.
And also of the sheriffs, bailiffs. stewards, constables, keepers
of gaols, and other officers who, in the execution of their offices
about the premises, or any of them, bave und uly behaved them-
selves, or hereafter shall presume to behave themselves unduly,
or have been, or hereafter shall happen to be careless, remiss
or negligent, in our said county ; and of all and singular articles
and circumstances, and all other things whatsoever that concern
the premises, or any of them, by whomsoever, and after what



3Jutftt of tbit State. 445

manner soever, in our aforesaid county, done or perpetrated, or
which shall hereafter happen to be done or attempted in what
manner soever. And to inspect all indictments whatsoever
before you or any of you taken or to be taken, or before others,
late our justices of the peace in our aforesaid county made or
taken and not yet determined ; and to make and continue -pro-
cess thereupon against all and singular the persons so indicted,
or who before you hereafter shall happen to be indicted, until
thev can be taken, surrender themselves, or be outlaived. And
to hear and deternine all and singular the felonies, poisonings,
trespasses, forestallings, regratings, engrossings, extortions,
unlaîvful assemblies and indictments, aforesaid and all and
singuîlar other the premises according to the laws and statutes
of our said province of Canada, or form of the ordinances and
statutes aforesaid, it has been accustomed or ought to be done
to chastise and punish : provided always, that if a case of diffi-
culty upon a determination of any of the premises before you,
or anîy two or more of you, should happen to arise, then let
juîdgiment in nowise be given before you or any two or more of
you unless in the presence of one of our justices of our court of
our bench, or one of our justices appointed to hold the assizes
iii the said county ; and therefore we command you, and every

of you, tat to keeping the peace, ordinances, and statutes, and
all and singular other the premises, you diligently apply your-
sehes, and that at certain days .and places which you, or any
sucli two or more of you as is aforesaid, shall appoint for the
purposes, into the premises you make enquiries, all and singu-
lar hie premises you hear and determine, and perform and fulfil
thein in the aforesaid form, doing therein what to justice ap-
pertains according to the law and custom of Canada; saving to
us our americaments and other things thereupon belorging.
And we command, by the tenor of these presents, our sheriff of
our said county, that at certain days and places which you, or
any sucIi two or more of you, shall make known unto him, he
cause to come before you, or any such two or more of you as is
aforesaid, such and so many good and lawful men of his county,
by whom the truth of the matter in the premises shall be better
known and inquired into.

In testimony, &c.

The commission is determinable,-first-By the demise
of the Crown, that is, (by the 1 Anne, c. 8) in six months
afterwards. Secondly-By express writ under the great
seal.-Lanb 67. Thirdly-By writ of supersedeas, but
this does not totally destroy it, as it may be revived again
by another writ, called a procedendo. Fourthly-By a new
commission, which virtually, though silently, discharges all
the former justices that. are not included in it, for two com-
missions cannot subsist at once : and lastly (by 1 Mar. Seseu.
2, c. 8), by accession to the office of sheriff; and according
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to some opinions, also, by succeeding to the office of coroner.
-Balt. c. 3,-1 Bl. Com. p. 353.

Oatlt of Office. (BURN.)

Ye shall swear, that as justices of the peace, in the county
of ' , in all articles in the Queen's commission to you di-
rected, you shall do equal right to the poor and to the rich,
after your cunning,.wit, and power, and after the laws and
custons of the province of Canada, and statutes thereof made;
and ye shall not be of counsel of any quarrel hanging before
you ; and that ye liold your sessions after the form of the statutes
made ; and the issues, fines, and americamerns, that shall hap-
pen to be made, and all forfeitures which shall fall before you,
ye shall cause to be entered without any concealment, (or em-
bezzelling) and truly send them to the Queen's exchequer; ye
shail not let, for gift or other cause, but well and truly you
shall do your office of justice of the peace in that behalf; and
that you take nothing for your office of justice of the peace to
be done, but of the Queen, and fes accustomed, and costs
limited by statute ; and ye shal not direct, nor cause to be
directed, any warrant (by you to be made) to the parties, but ye
shall direct them to the bailiffs of the said county, or other the
Queen's officers or ininisters, or other indifferent persons, to
do execution thereof.-So h1elp you God.

Of tleir Power, Duty, and Office.

First-The commission empowers them to conserve the
peace. Second-It empowers any two, or more, to hear and
determine all felonies and other offences mentioned in the
commission. His jurisdiction is confined to the county for

which he is commissioned. It secms, however, that recog-
nizances and informations, voluntarily taken before him, in

any place, arc good.-2 JJaw., c. 8, § 28. But a justice has

no jurisdiction, either over the offence or the offender, when

the one committed, and the other abiding, in another

county. There are cases, however, where the presence of

an offender within the county gives the justice authority,
arising out of the necessity of preserving the peace, to pro-

ceed against the party offending. Thus, if a man commit a

felony in one county and goes into another county, a justice
of such other county may take his examination, and the in-
formation against him, in that county, and may commit hlm,
and bind over the witnesses to give evidence at the trial;

and in short, proceed in ail respects as if the offence had
been committed within his jurisdiction.-2 Hale, 51.

By the recent statutes relating to "Summary Convictions"

and "Indictable Offences," 16 V., c. 178, 179, a party

against whom a warrant has been issued escaping and gomg.
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into another jurisdiction, whether in Upper or Lower Canada,
may there be arrested and conveyed back before the justice

or justices issuing the warrant. The provisions contained
in these statutes are more fully detailed under their respec-

tive titles above referred to.

By statute 1 & 2 P. & M., c. 13, in cases of mansiaughter
and felony, justices of the peace are directed to take the
examination merely, of the prisoner, and certify the same at
the next gaol delivery ; since which enactment, it has been
usual for the justices, in all cases of great moment, to commit
the prisoner for trial at the next assizes, or gaol delivery;
and only in smaller matters-as in cases of petit larceny,
and offences not capital, to bind over to the quarter sessions.
-2 Hale, 46. But now by *7 W. IV., c. 4, § 2, the courts
of general quarter sessions are empowered to try every case
of simple larceny and accessories to larceny, except the
chairman be not a barrister; in which case, the larceny to
be tried must not exceed in value £20. By a subsequent
statute, the 8 V., c. 13, § 3, the seinor judge of the district
court being also a justice of the peace for such district, shall
preside as chairman at the quarter sessions. The commission
also admonishes them, in all cases of difficulty, to let judg-
ment in nowise be given thereon, unless in the presence of
one of the judges appointed to hold the assizes for the dis-
trict. It may be further observed, that the offences of mur-
der and manslaughter are not mentioned in the commission ;
from which circumstance it may b.e inferred, that justices of
the peace (in sessions) couId never claim jurisdiction over
these ofences.-Fitz - Straund, 9 H. 1V., 24 Coron. 457.
Where a matter of right or title to property comes in ques-
tion, justices of the peace have then no jurisdiction.-
Il. v. Barnaly, 3 Salk. 217; 2 Ld. R. 900. A justice
ought not to act in any case in which he himself is interest-
ed, but should cause the party to be convened or carried
before some other justice, or desire the aid of some other
justice who is present.-Dalt. 173. And in all cases where
a justice is empowered to hear and determine a matter out
of sessions, he should make a record in writing, under his
hand, of all the matters and proofs ; and all convictions
should be returned by him to the sessions.-Dalt. c. 115;
2 T. R. 385.

By 4 & 5 V., c. 12, § 1, justices of the peace are required
to make a return of convictions for fines and penalties to the
next general quarter sessions, and of the receipt and appli-
cation of the moneys, (§ 2) under the penalty of £20.
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The Official Duties of a Justice of the Peace.

These duties extend to indictable offences, as well as those
of minor importance, which by statutory law may be disposed
of judicially by summary conviction (a), such as assault and
trespass, or the infringement of some statutory enactments
imposing a fine or penalty for the offence commited. There
are some cases, however, of larceny, which may now also be
disposed of summarily. Where the value of the property
stolen does not exceed five shillings, the recorder of any city
may, under the recent statute 20 V., e. 27, convict and sen-
tence the offender to imprisonment, with or without hard
labour, for a period not exceeding three months; and by § 3,
where the property stolen exceeds the value of five shillings,
and the recorder is of opinion it is a case that may be dis-
posed of in a summary way, he is authorised to do so, and to
sentence the offender to imprisonment, with or without hard

%bour, for any term not exceeding six calendar months.-§
5. And where any person is charged before any justice or
justices with any offence mentioned in this act, and in the
opinion of such justice or justices the case may be a proper
one to be disposed of by a recorder, or by a police magistrate,
such justice or justices may, if he or they see fit, remand the
accused for further examination before the recorder, or
nearest police mragistrate in like manner as under the 16 V.,
c. 179, § 13. And so juvenile offenders whose age does not
exceed sixteen years, may under the 20 V., c. 29, in cases
of simple larceny, upon conviction, upon confession or proof
before two or more justices in open court be committed to
the common gaol, or house of correction within the jurisdic-
tion of such justices, with or without hard labour, for any
term not exceeding three calendar months, or, in their discre-
tion, forfeit and pay a sum. not exceeding £5. But if such

justices shall be of opinion that the charge is a fit subject for
prosecution by indictment, or the party charged shall object
to summary trial under this act, then they shall deal with
the case as if this act had not been passed.

These statutes will be found more fully detailed under their
respective titles of "Larceny " and "Juvenile Ofenders,"
and are here incidentally noticed in order that the attention
of justices may be drawn to them.

We have now to consider the course of proceeding with
regard to indictable offences.

All felonies, and misdemeanors are strictly speaking
indictable offences.

(a) See title "Summary Conviction."
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Felonies comprise as well the highest order of offences

suchi as murder, manslaughter, burglary, arson, robbery,
forgery and the like, as also cases of simple larceny, such as
the commission of a bare theft unattended by any other
accravation of the crime; all which, as such, are indictable
oflences; misdemeanors, are offences of a lesser degree than
felony. Every attempt to commit a felony is a misdemeanor,
and so is any incitement or solicitation to commit a crime a
misdemeanor; as where the offender incited and solicited a
servant to steal his master's property; the servant was
hoiest, and informed his master, and no theft was committed.
But the instigator was indicted for the misdemeanor and
convicted. Lord Kenyon observing that the bare solicita-
tion of a crime was a misdemcanor, R. v. Riggins, 2 East.
5; so parties guilty of any public nuisance, such as obstruct-
ing a public highway and the like may be indicted for a
nisdemeanor; and the publication of a defamatory libel is a
misdreneanor. More upon this subject will be found under
the head of misdemeanor, to which the reader is referred.

Thie course of procedure for indictable ofences is provided
for by statute, 16 V., c. 179, as follows:

indictable Offences.

Cmplaint.-§ 1. That in all cases where a charge or
comiplaint (A) is made before any one or more of her Majes-
ty's justices of the peace for any territorial division of
Upper Canada, that any person has committed, or is sus-
pected to have committed, any treason, fclony or other
indictable misdemeanor or offence within the limits of the
jurisdiction of such justice or justices of the peace, or
that any person guilty or suspected to be guilty of having
comnmitted any such crime or offence elsewhere out of the
jurisdiction of such justice or justices, is residing or being,
or is suspected to reside or be within the limits of the juris-
diction of such justice or justices, then, and in every such
case, if the person so charged or complained against shall
not then be in custody, it shall be lawful for such justice or
justices of the peace to issue his or their warrant (B) to
apprehend such person, and to cause him to be brought
before suclh justice or justices, or any other justice or
justices for the same territorial division, to answer such
charge or complaint and to be dealt with according to law:
providcd always, that in all cases it shall be lawful for such
justice or justices to whom stlch charge or complaint shall be
preferred, if he or they shall so think fit, instead of issuing
in the first instance his or their warrant to apprehend the
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person so charged or complained against, to issue his or
their summons (C) directed to such person, requiring him to
appear before the said justice or justices, at the time and
place to be therein mentioned, or before such other justice or
justices of the same territorial division as may then be there,
and if, after being served with such summons in manner
hereinafter mentioned, he shall fail to appear at such time
and place, in obedience to such summons, then, and in every
such case, the said justice or justices, or any other justice or
justices of the peace, for the same territorial division, may
issue bis or their warrant (D) to apprehend such person so
charged or complained against, and cause such person to be
brought before him or them, or before some other justice or
justices of the peace for the same territorial division, to
answer to the said charge or complaint, or to be further
dealt with according to law: provided nevertheless, that
nothing herein contained shall prevent any justice or justices
of the peace from issuing the warrant hereinbefore first
mentioned, at any time before or after the time mentioned in
such summons for the appearance of the accused party.

Indictment- Warrant ttereon.-§ 2. That when any in.
dictment shall be found by the grand jury in any court of
oyer and terminer or gencral gaol dclivery, or in any court
of general quarter sessions of the peace, against any person
who shall then b at large, and whether such person shall be
bound by any recognizance to appear to answer to any such
charge or not, the person who shall act as marshal at such
court of oyer and terminer or gaol delivery, or as clerk of
the peace at such sessions at which the said indictment shall
be found, shall, at any time afterwards after the end of the
sessions of oyer and terminer or gaol delivery, or sessions of
the peace, at which such indictment shall have been found,
upon application of the prosecutor, or of any person on his
behalf, and on payment of a fee of one shilling, if such
person shall not have already appeared and pleaded to such
indictment, grant unto such prosecutor or person a certificate
(F) of such indictment having been found; and upon pro-
duction of such certificate to any justice or justices of the
peace for the county or united counties in which the offence
shall in such indictment be alleged to have been conmitted,
<>r in which the person indicted in and by such iudictment
shall reside or be, or be supposed or suspected to reside or
b, it shall be lawful for such justice or justices, and he or
they are hereby required to issue his or their warrant (G) to
apprehend such person so indicted, and to cause him to be
brought before such justice or justices or any other justice or

h -
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justices for the same district, to be dealt with according to
ia: and afterwards if such person be thereupon apprehended

anl brought before any such justice or justices, such justice
or justices, upon its being proved upon oath or affirmation
before him or them, that the person so apprehended is the same
person wlo is charged and named in such indictment, shall
wvithout further inquiry or examination, commit (Hl) him for

trial, or admit him to bail in manner hereinafter mentioned;
or if such person so indicted shall be confined in any gaol or

prison for any other offence than that charged in the said
inlictment at the time of such application and production of
such certificate to such justice or justices as aforesaid, it shall
e laîwful for such justice or justices, and he or they are

lerely req1 uired, upon its being proved before him or theu
upon oath or affirmation, that the person so indicted and the
person so confined in prison are one and the same person, to
issue his or their warrant (I), directed to the gaoler or keeper
J the gaol or prison in which the person so indicted shall
tien be confined as aforesaid, commanding him to detain such
person in his custody, until, by her Mnajestys writ of ffabeas

orpuls, he shall be removed therefrom for the purpose of
leingr tried upon the said indictment, or until he shall be
otherwise removed or discharged out of his custody by due
course of law: provided always, that nothing herein con-
tairled shall prevent or be construed to prevent the issuing or
execution of bench warrants, whenever any court of compe-
tent jurisdiction may think proper to order the issuing of any
suchi warrant.

lFarrant on Sunday.-§ 3. That it shall be lawful for any
justice or justices of the peace to grant or issue any warrant
as aforesaid, or any search warrant on a Sunday as well as
on any other day.

lnformation and complaint-Search Warrant, ec.-§ 4.
That in all cases when a charge or complaint for any indict-
able offence shall be made before such justice or justices
afore aid, if it be intended to issue a warrant in the first
instance against such party or parties so charged, an inform-
ation and complaint thereof (A) in writing, on the oath or
affirmation, of the informant, or of some witness or witnesses
in tiat behialf, shal be laid before such justice or justices:
provided always, that in those cases only when it is intended
to issue a summons instead of a warrant in the first instance,
and whiere it is so specially provided in some act of parlia-
nient, it shall not be necessary that such information and
conplaint shall be in writing, or be sworn to or affirmed in
manner aforesaid; but in every such case so provided for in
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some act of parliament as aforesaid, such information and
complaint may be by paroi merely, and without any oath or
affirmation whatsoever to support or substantiate the same:
provided also, that no objection shall be taken or allowed to
any such information or complaint for any alleged defect
therein in substance or in form, or for any variance between
it and the evidence adduced on the part of the prosecution,
before the justice or justices who shall take the examination
of the witnesses on that behalf as hereinafter mentioned; and
if any credible witness shall prove upon oath (E 1) before a

justice of the peace, that there is reasonable cause to suspect
that any property whatsoever, on or with respect to which
any larceny or fclony shahl have been committed, is in auy
dwelling-house, out-house, garden, yard, croft or other place
or places, the justice may grant a warrant (E 2) to search
such dwelling-house, garden, yard, croft or other place or
places, for such property.

Summnons or Warrant on lnformation.-§ 5. That upon

such information and complaint being so laid as aforesaid,
the justice or justices receiving the same May, if he or they
shall think fit, issue his or their summons or warrant respec-
tively as hereinbefore directed, to cause the person charged
as aforesaid to be and appear before him or them, or any
justice or justices of the peace for the same territorial division,
to be dealt with according to law: and every summons (C)
shall be directed to the party so charged in and by such in-
formation, and shall state shortly the matter of such inform-
ation, and shall require the party to whom it is directed to
be and appear at a certain time and place therein mentioned,
before the justice who shall issue such summons, or before
such other justice or justices of the peace for the same terri-
torial division as may then be there, to answer to the same
charge, and to be further dealt with according to law; and
every such summons shall be served by a constable or other
peace officer upon the person to whom it is so directed, by
delivering the same to the party personally, or, if he cannot
conveniently be met with, then by leaving the same for him
with some person at his last or most usual place of abode;
and the constable or other peace officer who shall have served
the same in manner aforesaid, shall attend at the
time and place, and before the justice or justices in the said
summons mentioned, to depose, if necessary, to the service
of such sumnimons; and if the person so served shall not
be and appear before such justice or justices, at the time
and place mentioned in such summons, in obedience to the
same, then it shall be lawful for such justice or justices, to
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issue his or their warrant (D) for apprehending the party so
sunnoned, and bringing him before such justice or justices,
or before sonie other justice or justices for the same terri-

torial division, to answer the charge in the said information
and complaint mentioned, and to be further dealt with ac-

cording to law: provided always, that no objection shall be

taken or allowed to any such summons or warrant for any
alleged defect therein in substance or in form, or for any
variance between it and the evidence adduced on the part of

the prosecutor before the justice or justices who shall take

the examination of the witnesses in that behalf as hereinafter
mentioned; but if any such variance shall appear to such
justice or justices to be such that the party cbarged has been
thereby decCived or misled, it shall be lawful for such justice
or justices, at the request of the party so charged, to adjourn
the hearing of the case to some future day, and, in the mean-
timie, to remand the party so charged, or admit him to bail
in manner hereinafter mentioned.

arrant-Form of, de.-§ 6. That every warrant (B)
hereafter to bc issued by any justice or justices of the peace
to apprehend any person charged with any indictable offence,
shall be under the hand and seal, or hands and seals, of the

justice or justices issuing the same, and may be directed to
all or any of the constables or other peace officers of the
district within which the same is to be executed, or to such
constable and all other constables or peace officers in the
territorial division within which the justice or justices issuing
the same has or have jurisdiction, or generally to all the
constables or peace officers within the last-mentioned terri-
torial division ; and it shall state shortly the offence on
which it is founded, and shall name and otherwise describe
the offender ; and it shall order the person or persons to
whom it is directed to apprehend the offender, and bring him
before the justice or justices issuing such warrant, or before
soae other justice or justices of the peace for the same
territorial division, to answer to the charge contained in the
said information, and to be further dealt with according to
lar; and it shall not be necessary to make such warrant
rcturnable at any particular time, but the same may remain
in force until it shall be executed ; and- such warrant may
be executed by apprehending the offender at any place
witiin the territorial division within which the justice or

justices issuing the same shall have jurisdiction, or, in case
of pursuit, at any place in the next adjoining territorial
division, and within seven mile8 of the border of such first
nentioned territorial division, without having such warrant
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backed, as hereinafter mentioned; and in all cases where
such warrant shall be directed to all constables or other
peace officers within the territorial division within which
such justice or justices shall have jurisdiction, it shall be
lawfuil for any constable or other peace officer for any place
within such territorial division to execute the said warrant
at any place within the jurisdiction for which. the said
justice or justices shall have acted when he or they granted
such warrant, in like mranner as if such warrant were directed
specially to such constable by naine, and notwithstanding
the place within which such warrant shall be executed shal
not be within the place for which he shall be constable or
peace officer : provided always, that no objection shall be
taken or alowcd to any such warrant for any defect therein,
in substance or in form, or for anv variance between it and
the evidence adduced on the part of the prosecution, before
the justice or justices who shall take the examination of the
witnesses in that behialf as hercinafter mentioned; but if any
such variance shall appear to any such justice or justices to
be such that the party charged has been thereby deceived or
misied, it shall be lawful for such justice or justices, at the

request of the party so chargced, to adjourn the hearing of
the case to sonie future day, and in the meantime to remand
the party so charged, or to admit him to bail in manner
liereinafter mentioned.

Backing vWarrant.-§ 7. That if the person against whom
any such warrant shiall be issued, as aforesaid, shall not be
found within the jurisdiction of the justice or justices by
whoim the same shall be issued, or if le shall escape, go into,

reside, or be, or be supposed or suspected to be in any place
within this province, whether in Upper or in Lower Canada,
out of the jurisdiction of the justice or justices issuing such
warrant, it shall and may be lawful fdr any justice of the

peace within the jurisdiction of whom such person shall so

escape or go, or in which ho shall reside or be, or be supposed

or suspected to be, upon proof alone being made on oath of

the hand-writing of the justice issuing the saine, and without

any security being given, to make an endorsement (K) on

such warrant signed with his name, authorising the execu-

tion of such within the jurisdiction of the justice making

such endorsement, and which endorsement shall be sufficient

authority to the person bringing such warrant, and to aill
other persons to whom the same was originally directed, and

also to all constables and other peace officers of the territorial

division where such warrant shall be so endorsed, to execute

the same in such other territorial division, and to carry the
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person against whom such warrant shall have issued, when

apprehended, before the justice or justices of the peace who

first issued the warrant, or before some other justice or jus-

tices of the peace for the same territorial division, or before

somne justice or justices of the territorial division where the

ofence in the said warrant mentioned appears therein to

have been committed: provided always, that if the prosecutor

or anv of the witnesses upon the part of the prosecution shall

tien i>e in the territorial division where such person shall

have been so apprehended, the constable, or other person or

yersons wVho shall have so apprehended such person, may, if
so directed by the justice backing such warrant, take and

conver him before the justice who shall have so backed the

sil warrant, or before some other justice or justices for the

saine territorial division; and the said justice or justices may
tiîereupon take the examination of such prosecutor or wit-

nesses, and proceed in every respect in manner hereinafter
directed with respect to persons charged before a justice or

justices of the peace, with an offence alleged to have been
coiîînitted in another territorial division than that in which
such persons have been apprehended.

Sumaoning Witnesses.-§ 8. That if it shall be made to

apear to any justice of the peace, by the oath or affirmation
of any credible person, that any person within the jurisdiction
of suchi justice is likely to give material evidence for the
proseCution, and will not voluntarily appear for the pur-

poSe of being examined as a witness at the time and

place appointed for the examination of witnesses against the
accused, such justice may, and is hereby required to issue
ls stmnons (L 1) to such person under his hand and seal,
rquiring him to be and appear at a time and place mentioned
iii such summons, before the said justice, or before such
othier justice or justices of the peace for the same territorial
division as shall then be there, to testify what he shall know
concerning the charge made against such accused party ; and
if any peison so summoned shall neglect or refuse to appear
ut the tine and place appointed by the said summons, and
no just excuse shall be offered for such neglect or refusal,
thn (after proof upon oath or affirmation of such summons
having been served upon such person, either personally or
vithi some person for him at his last or most usual place of
abode) it shall be lawful for such justice or justices before
whioin such person should have appeared, to issue a warrant
(L 2) under his or their hands and seals, to bring and have
such person, at a time and place to be thercia mentioned,
before the justice who issued the said summons, or before
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such other justice or justices of the peace for the same
territorial division as shall then bo there, to testify as afore-
said, and which said warrant may, if necessary, be backed
as hercinbefore is mentioned, in order to its being executed
out of the jurisdiction of the justice who shall have issued
the sane ; or if sucli justice shall be satisfied by evidence
upon oath or affirmation that it is probable that such person
will not attend to give evidence unless compelled so to do,
then, instead of issuing such summons, it shall be lawful for
him to issue his warrant (L 3) in the first instance, and
which, if necessary, may b backed as aforesaid, and if on
the appearance of such person so summoned before the said
last mentioned justice or justices, either in obedience to the
said summons or upon being brought hefore him or them by
virtue of the said warrant, such person shall refuse to be
examined upon oath or affirmation concerning the premises,
or shall refuse to take such oath or affirmation, or having
taken such oath or affirmation, shall ,refuse to answer such
questions concerning the premises as shall then be put to
him, witbout giving any just excuse. for such refusai, any

justice of the peace then present, and having there jurisdie-
tion, may, by warrant (L 4) under his hand and seal, commit
the person so refusing to the common gaol of the county
where such person so refusing shall then be, there to remain
and be imprisoned for any time not exceeding ten days, unless
he shall in the meantime consent to be examined and to answer
concerning the premises.

Examination in presence of the accused.-§ 9. That in all

cases where any person shall appear or be brought before
any or justice or justices of the peace charged with any
indictable offence, whether committed in this province or upon

the high seas, or on land beyond the seas, or whether such

person appear voluntarily upon summons or have heen appre-
hended, with or without warrant, or be in custody for the

same or any other offence, such justice or justices before he

or they shall commit such accused person to prison for trial,

or before lie or they shall admit him to bail, shall in the

pesence of such accused person, who shall be at liberty to put

questions to any witness produced against him, take the

statement (M) or oath or affirmation of those who shall know

the facts and circumstances of the case, and shall put the

same in writing, and such depositions shall be read -over to

and signed respectively by the witnesses who shall have been

so examined, and shall bo signed also by the justice or

justices taking the same; and the justice or justices before

whom any such witness shall appear to be examined as afore-
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said, shall, before such witness is examined, administer to
Such witness the usual oath or affirmation, which such justice
or justices shall have full power and authority to do; and if,
upori die trial of the person so accused as first aforesaid, it
shall be proved upon oath or affirmation of any credible
witiess, that any person whose deposition shall have been
taken as aforesaid is dead, or is so ill as not to be able to
travel, and if also it be proved that such deposition was taken
in the presence of the person so accused, and that he or his

counsel or attorney, had a full opportunity of cross-examining
the witness, then if such deposition purports to be signed

by the justice by or before whom the same purports to
have been taken, it shall be lawful to read such deposition as
evidence in such prosecution without further proof thereof,
unless it shall be proved that such deposition was not in fact
signed by the justice purporting to sign the same.

10. Statement of the Accused .Party.-That after the
examninations of all the witnesses on the part of the prosecution
as aforesaid shall have been completed, the justice of the
peace, or one of the justices by or before whom such exami-
nation shall have been so completed as aforesaid, shall, with-
out requiring the attendance of witnesses, read or cause to be
read to the accused the depositions taken against him,. and
shall say to him these words, or words to the like effect:

Iaving heard the evidence, do you wish to say any thing
in answer to the charge? You are not obliged to say any thing
unless you desire to do so, but whatever you say will be taken
down in writing, and may be given in evidence against you
upon your trial." And whatever the -prisoner shall then
say in answer thereto shall be taken down in writing
(N) and read over to him, and shall be signed by the
said justice or justices, and kept with the depositions
of the witnesses, , and shall be transmitted with them
as hereinafter mentioned ; and afterwards, upon the
trial of the said accused person, the same may, if necessary,
beh iven in evidence against him without further proof
thercof, unless it shall be proved that the justice or justices
purporting to sign the same did not in fact sign the same:
provided always, that the said justice or justices, before such
accused person shall make any statement, shall state to him
and give him clearly to understand that he has nothing to
hope from any promise of favour, and nothing to fear from
any threat which may have been holden out to him to induce
hin to make any admission or confession of his guilt, but
that whatever he shall then say may be given in evidence
against him upon his trial, notwithstanding such promise or
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threat : provided nevertheless, that nothing herein contained
or enacted shall prevent the prosecutor, in any case, from giv-
ing in evidence any admission or confession, or other statement
of the person accused or charged, made at any time, which
by law would be admissible as evidence against such person.

Place of Examination.-§ 11. That the room or building
in which such justice or justices shall take such examination
and statement as aforesaid, shall not be deemed an open
court for that purpose ; and it shall be lawful for such justice
or justices, in his or their discretion, to order that no person
shall have access to, or be or remain in such room or building
without the consent or permission of such justice or justices,
if it appear to him or them that the ends of justice will be
best answered by so doing.

Recognizances of Witnesses.-§ 12. That it shall be lawful
for any such justice or justices before whom any such witness
shall be examined as aforesaid, to bind by recognizance

(0 1) the prosecutor, and every such witness, to appear at
the next court of competent criminal jurisdiction at which
the accused is to be tried, then and there to prosecute, or
prosecute nnd give evidence, or to give evidence, as the case
may be, against the party accused, which said recognizance
shall particularly specify the profession, art, mystery or
trade of every such person entering into or acknowledging
the same, together with his christian and surname, and the
township or place of his residence, or if his residence be in
a city, town or borough, the recognizance shall also particu-
larly specify the name of the city, town or borough, and when
convenient so to do, of the street and the number (if any) of
the house in which he resides, and whether he is owner or
tenant thereof, or lodger therein; and the said recognizance,
being duly ackno'wledged by the person so entering. into the
same, shall be subscribed by the justice or justices before
whom the same shall be acknowledged, and a notice (0.2)
thereof, signed by the said justice or justices, shall at the
same time be given to the person bound thereby; and the
several recognizances so taken, together with the written in-
formation (if any), the depositions, the statement of the
accused, and the recognizance of bail (if any) in every such
case shall be delivered by the said justice or justices, or he
or they shall cause the same to be delivered te the proper
officer of the court in which the trial is to be had, before or
at the opening of the court on the first day of the sitting
thereof, or at such other time as the judge, justice or person
who is to preside at suclh court at the said trial shalL;order
and appoint.: provided always, that if any such witness shal



refuse or enter into or acknowledge such recognizance as
aforesaid it shall be lawful for the justice or justices of the

peace by his or their warrant (P 1) to commit him to the
coramon gaol for the county in which the accused party is to
be tried, there to be imprisoned and safely kept until after
the trial of such accused party, unless in the meantime such
witness shall duly enter into such recognizance as aforesaid
before some one justice of the peace for the territorial
division in which such gaol shall be situate : provided never-
theless, that if afterwards, for want of sufficient evidence in
that behalf, or other cause, the justice or justices before
whom such accused party shall have been brought shall not
commit him or hold him to bail for the offence with which he
is chargcd, it shall be lawful for such justice or justices, or
for any other justice or justices for the same territorial
division, by his or their order (P 2) in that behalf, to order
and direct the keeper of such common gaol where such wit-
ness shall be so in custody, to discharge him fron the
same, and such keeper shall thereupon forthwith discharge
him accordingly.

Bernancing the Accused.-§ 13. That if from the absence
of witnesses, or from any other reasonable cause, it shahl
become necessary or advisable to defer the examination of
the witnesses for any time, it shall be lawful to and for the
justice or justices before whom the accused shall appear or be
brought, by his or their warrant (Q 1) from time to time to
remand the party accused for such time as by such justice or
justices in their discretion shall be deemed reasonable, not
exceeding eight clear days at any one time, to the common
gaol or house of correction or other prison, hock-up house, or
place of security in the territorial division for which such
justice or justices shall then be acting ; or if the remand be for
a time not exceeding three clear days, it shall be lawful for
such justice or justices verballyto order the constable, or other
person in whose custody such party accused may then be, or
any constable or person to be named by the said justice or
justices in that behalf, to continue or keep sich party
accused in his custody, and to bring hima before the saine or
such other justice or justices as shall be there acting at the
time appointed for continuing ýsuch examination: provided
always, that any such justice or justices may order such
accused party to be brought before him or them, or before
any other justice or justices of the peace for the sarne terri-
torial division, at any time before the expiration~of the~tinë
for which such party shall be remanded, and the gaoler or
officer in vhose custody he shall then be, shall duly obey
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such order: provided also, that instead of detaining the said
accused party in custody during the period for which such
accused party shall be so remanded, any one justice of the
peace before whom such party shall so appear or be brought
as aforesaid, may (a) discharge him, upon his entering into a
recognizance (Q 2, 3) with or without a surety or sureties,
at the discretion of such justice, conditioned for his appear-
ance at the time and place appointed for the continuance of
such examination; and if such accused party shall not after-
wards appear at the time and place mentioned in such recog-
nizance, then the said 'justice, or any other justice of the

peace who may then and there be present, upon certifying
(Q 4) upon the back of the recognizance the non-appear-
ance of such accused party, may transmit sneh recognizance
to the clerk of the peace for the territorial division within
which such recognizance shall have been taken, to be pro-
ceeded upon in like manner as other recognizances> and such
certificate shall'be deemed sufficient primfacie evidence of
such non-appearance of the said accused party.

Where Offence Committed in another jurisdiction.-§ 14.
And whereas it often happens that a person is charged before
a justice of the peace ivith an offence alleged to have been
commaitted in another territorial division than that in which
such person has been apprehended, or in which such justice
has jurisdiction, and it is necessary to make provision as to
the manner of taking the examination of the witnesses, and
of committing the party accused, or admitting him to bail in
such a case. Be it therefore enacted, that whenever a per-
son shall appear or be brought before a justice or justices of
the peace in the territorial division wherein such justice or

justices shall have jurisdiction, charged, with an offence
alleged to have been committed by him within any territorial
division wherein such justice or justices shall not have juris-
diction, it shall be lawful for such justice or justices, and he
or they are hereby required to examine such witneesses, and
receive such evidence in proof of the said charge as shall be
produced before him or them within his or their jurisdiction;
and if, in his or their opinion, such testimony and evidence
shall be sufficient proof of the charge made against sucb
accused party, such justice or justices shall thereupon commit
him to the common gaol for the county.where the offence is
alleged to have been committed, or shall admit him to bail
as hereinafter mentioned, and shall bind over the prosecutor

(a) The word may evidently confers a discretionary power on the justice'
in such cases, and if exercised, it should be with due precaution, and only
upon azmple and sufficient bail being given for the re-appearance of thel
accused in casas of serions importance.

YUtift'%Of J S t.
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(if he have appeared before him or them) and the witnesses,
by recognizalce aacordinglyas hereinbefore mentioned but
if such testimony and evidence shall not, in the opinion of
such justice or justices be sufficient to put the accused party
upon his trial for the offence with whicli he is so charged,
then such justice or justices shall bind over such witness or
witnesses as he shall have examined by recognizance to give
evidence as hereinbefore is mentioned ; and such justice or
justices shall, by warrant (R 1) under his or their hand and
seal, or hands and seals, order the said accused party to be
taken before some justice or justices of the peace in and for
the territorial division where the offence is alleged to have
been com'nmitted, and shal at the same time deliver up the
information and comnplaint, and also the depositions and, re-
cognizances so taken by him or them to the constable who
shall have the execution of such last mentioned warrant, to
be by him delivered to the justice or justices before whom lhè
shal take the accused, in obedience to the said warrant, and
.which said depositions and recognizances shall be deemed to
be taken l tie case, and shall be treated to all intents and
purposes as if they had been taken by or before the said last
Mentioned justice or justices, and shall, together with suchr
depositions and recognizances as such last mentioned justice
or justices shall take in the matter of sucih charge against the
said accused party,be transuitted to the clerk of the court or
other proper officer where the said accused party is to be tried,
inthe manner, and at the timrrehereinbefore mentioned, if suci
accusedparty shallbe committed for trialupon the said charge,
or shall be admitted to bail; and in case suich accused party
shall be taken before the justice or justices last aforesaid, by
virtue of the said last mentioned warrant, the constable, or
other person or persons to -whom the saisi warrant shall have
been directed, and who shall have conveyed such accused
party before such last mentioned justice or justices, shal be
entitled to be paid hiis costs and expenses of conveying the
said accusedi party before the said justice or justices ; and
upon the said eonstable or other person producing the said
accused party before suci justice or justices, and, delivering
him into the custody of such person as the said justice or
justices shah direct or name in-that behalf, and upon the saisi
constabe delivering to the said justice or justices the warrant,
information, (if any), depositions and recognizances aforesaid,
and prcving by oath the hand-writing of the justice or justices
who shalh have subscribed the same, such justice or justices
before whom the said accused party is produced shall tiere-
upon furuisih such constable with areceipt or certificate (R 2)
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of his or their having received from him the body of the said
accused party, together with the said warrant, information,
(if any), depositions and recognizances, and of his having
proved to him or them, upon oath, the hand-writing of the
justice who shall have issued the said warrant; and the said
constable, on producing such receipt or certificate to the
sheriff or high bailiff, if he shall have been employed by such
officer, and if not, then to the treasurer of the county in
which such accused party was apprehended, will be entitled
to be paid all his reasonable charges, costs and expenses of
conveying such accused party into such other county or ter-
ritorial division, and returning from the same.

Bail.-§ 15. That when any person shall appear before
any justice of the peace charged with a felony or suspicion
of felony, and the evidence adduced shall in the opinion of
such justice be sufficient to put such accused party on his
trial as hereinafter mentioned, but shall not furnish such a
strong presumption of guilt as to warrant his committal fer
trial, it sriall and may be lawfuI for such justice jointly with
some other justice of the peace to admit such person to bail
upon his procuring and producing such surety or sureties as
in the opinion of such two justices will be sufficient to ensure
the appearance of such person so charged, at the time and
place when and where he is to be tried for such offence ; and
thereupon such two justices shall take the recognizance
(S. 1, 2.) of the said accused person and his surety or sure-
ties, conditioned for the appearance of such accusecI person
at the time and place of trial, and that he will then surren-
der and take his trial and not depart the court without leave:
provided firstly, that when the offence committed or suspect-
ed to have been committed is a rnisderneanor, any one jus-
tice may admit to bail in manner aforesaid; and such justice
or justices may at their discretion require that such bail
should justify on oath as to their sufficiency, which oatlh the
said justice or justices is and are hereby authorised te ad-
minister, and in default of such person procuring sufficient
bail, then such justice or justices may commit him to prison,
there to be kept until delivered according to law; provided
secondly, and it is hereby declared and enacted, that in all
cases of felony, where the party accused shall be finally
committed as hereinafter provided, it shall be lawful for any
county judge who may be also a justice of the peace for the
county within the limits of which such accused party is con-
fined, in his discretion, on application made to him for that
purpose, to order such accused party or person to be admit-
ted to bail on entering into recognizance with sufficient sure-
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ties for such an amount, before two justices cf the peace, as
the said judge shall direct, and thereupon such justices shall
issue a warrant of deliverance (S. 3.) as hereinafter provided,
and shall attach thereto the order of the judge directing the
admitting of such party to bail; provided lastly, that no

justice or justices of the peace, or county judge, shall admit
any person to bail accused of treason or murder, nor shall
any such person be admitted to bail, except by order of her
Majesty's Court of Queen's Bench or of Common Pleas, or
one of the judges thereof in vacation, and nothing herein
contained, shall prevent such last mentioned judges admit-
ting any person accused of misdemeanor or felony to bail
when they may think it right to do so.

Warrant of .Deliverance.-§ 16. That in all cases where
a justice or justices of the peace shall admit to bail any per-
son Who shall then be in any prison charged with the offence
for which he shall be so admitted to bail, such justice or jus-
tices shall send to or eause to be lodged with the keeper of
such prison, a warrant of deliverance (S. 3.) under his or
their hand and seal, or hands and seals, requiring the said
keeper to discharge the person so admitted to bail if he be
detaincd for no other offence, and upon such warrnnt of
deliverance being delivered to or lodged with such keeper,
he shall forthwith obey the same.

Discharge or Commitment.-§ 17. That when all the
evidence offered upon the part of the prosecution against the
accused party shall have been heard, if the justice or justices
of the peace then present shall be of opinion that it is not
sufficient to put such accused party upon his trial for any
indictable offence, such justice or justices shall forthwith
order sucb accused party, if in custody, to be discharged as
to the information then under inquiry ; but if in the opinion
of such justice or justices such evidence is sufficient to put
the accused party upon his trial for an indictable offence,
aithough it may not raise such a strong presumption of guilt
as would induce such justice or justices to commit the accus-
ed for trial without bail, or if the offence with which the
party is accused be a.misdemeanor, then such justice shall
admit the party to bail as hereinbefore provided; but if the
offence be afelony, and the evidence given be such as to
raise a strong presumption of guilt, then such justice or jus-
tices shall by his or their warrant (T. 1.) commit him to the
common gaol for the territorial division to which he may
now by law be committed, or in the case of an indictable of-
fence committed on.the high seas, or on land beyond the sea,
to the common gaol of the territorial division within which
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such justice or justices shall have jurisdiction, to be«there
safely kept until he shall thence be delivered by due course
of law.

Conveyance to Gaol.-§ 18. That the constable or any of
the constables, or other persons to whom any warrant of comin
mitment shall be directed, authorised by this or any other
act, shall convey such accused person therein named or de-
scribed to the gaol or other prison mentioned in such war-
rant, and there deliver him, together with such warrant, to
the gaoler, keeper or governor of such gaol or prison, who
shall thereupon give such constable or other person go de-
livering such prisoner into lis custody a receipt (T. 2.) for
sucli prisoner, setting forth the state and condition in whieh
such prisoner was when he was delivered into the custody of
such gaoler, keeper or governor.

Copies of Depositions-§ 19. That at any time after ail
the examinations aforesaid shall have been completed, and
before the first day of the sessions, or other first sitting of the
court at which any person so committed to prison or admitted
to bail as aforesaid is to be tried, such person May require
and shahlbe entitled to have, from the officer or person hav-
ing the custody of the same, copies of the depositi on
which le shall have been committed or bailed, on payment
of a reasonable sum for the same, not exceeding the rate of
three pence for each folio of one hundred words.

Forms-valid.-§ 20. That the several forms in the sehe-
dule to this act contained, or forms to the like effect, shall
be good, valid and su-fficient in law.

Police or Stipendiary Magistrate, ec.-§ 21. That any
inspector and superintendent of police, police magistrate or
stipendiary magistrate, appointed for any territorial division,
shall have full power to do alone whatever is authorised by
this act to be done by any two or more justices of the peace,
and that the several forms in the schedule to this act annexed,
May be varied so far as it may be necessary to render there
applicable to such inspector and superintendent of police,
police magistrate or stipendiary magistrate aforesaid.

IRepeal of other Acts. § 22. That from and after the day
on which this act shall commence to take effect, all other act
or acts or parts of acts which are contrary to or inconsistent
with the provisions of this act, shail be and the sarme are
hereby repealed.

Act to apply to Upper Canada only.-§ 23. That this act
shall apply only to Upper Canada, except in so far as any
provision thereof is expressly extended to Lower Canada, or
to any act to be done there.
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Commencement of the Act.-§ 24. That this act shal com-

mence and have force and effect upon, from and after the
first day of July, one thousand eight hundred and fifty-three,
and not before.

SCIEDULES.

(A.)

Information and Complaint for an Indictable Ofence.

PROVINCE OF CANADA :I The information and complaint of C.
(CGounty or united D. of , (yeoman),
ounti es, or as the taken this day of

case may be,) of J in the year of our Lord
before the undersigned, (on2e) of her Majesty's justices of the
peace in and for the said (county, or as the case may be) of

who saith that (&c., stating the ofence).
Sworn before (me), the day and year first above mentioned,

at
J. S.

(B.)

Warrant to Apprehend a Persoe charged with an Indictable
Offence.

PROVINCE OF CANADA: To all or any of the constables or other
(County or united peace officers ine the (county or

county, or as the united countees, or as the case may

case may be,) of be,) of
Whereas A. B., of , (labourer), hath this day

been charged upon oath before the undersigned, (one) of her
Majesty's justices of the peace, in and for the said (county or
united counties, or as tihe case may be,) of , for that
he, on , at , did (&c. stating shortly the
ofence). These are therefore to command you, in her Majesty's
name, forthwith to apprehend the said A. B., and to bring him
before (mne) or some other of her Majesty's justices of the
peace in and for the said (county or united counties, or as the
case may de,) of , to answer unto the said charge,
and to be further deaIt with according to law.

Given under (my) hand and. seal, this day of
, at ,rm the (county, &c.) aforesaid.

J. S. [L.s.]

(C.)

Summons to a Person charged withb an Indictable Ofence.

PROVINCE OF CANADA:

(County or united To A.B. of , (labourer).
counties, or as the Whereas you have this day been
case may be,) of charged before the undersigned (one)

of her Majesty's justices of the peace in and for the said
(county or united counties, or as ths case may be,) of

59
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fcr that you on , at , (&c., stating
short7y the ofence). These are therefore to command you, in
her Majesty's name, to be and appear before (me) on
at o'clock in the (fore) noon, at ,or before
such other justice or justices of the peace for the sane (couty
or united counties, or as the case may be,) of , as rnay
then be there, to answer to the said charge, and to be further
dealt with according to law.

Given under'(my) hand and seal, this day of , in the
year of our Lord , at , in the (county &c.) aforesaid.

J. S. [L.s.]
(D 1.)

Warrant when the Summons is Disobeftd.

PROVINCE OF CANADA
(County or united To all or any of the constables or other
counties, or as the peace officers in the said (county or
case may be,) of unitecl counties, or as the case may be)

of
Whereas on the day of (instant or last past)

A.B. of the , was charged before (me or us,) the under-
signed, (or ,na??oe the mnagistrate or magistrates, or as the case may
be) (one) of her Majesty's justices of the peace in and for the
said (county or united counties, as the case may be,) of , for
that (&c., as in the sumsmons). Andi whereas (I, he, the saidjustice
of the peace, we, or they, the said justices of the peace) then issued
(rny, our, his or their) summons to the said A. B., commanding
him in her Majesty's name, to be and appear before (Me) on

at o'clock in the (fore) noon, at
or before such other justice or justices of the peace as should
then be there, to answer to the said charge, and to be further
deait with according to law. And whereas the said A.,B. hath
neglected to be or appear at the time and, place appoined in
and by the said summons, although it hath now been proved to
(me) upon oath, that the said summons was duly served upon
t e said A. B. These are therefore to command, you, in her
Majesty's naine, forthwith to apprehend the said A. B., ansi to
bring him before (me) or some other of lier Majesty's justices
of the peace ist and for the said (county or united counties, or as
the case may be) of , to answer the said charge, and be
further deait with according to law.

Given under (my) hand and seal, this day of , in the
year of our Lord , at , in the (county) of aforesaid.

J. S. [n.s.}
(E 1.)

lnformation to obtain a Search Warrant.
PROVINCE OF CANADA:

(ÇCóunty or unitec The information of A. B. of the
counties, or as the in the said (cQonty, &c.) (yeoman),
case may be) of taken this day of ,in



467

the year of our Lord , before me, W. S., Esquire,
one of her Majesty's justices of the peace, in and for the
( Ôty or united counties, or as the case may be) of , lsho
Saith that on the day of , (insert descriptio of
artidIes stolen,) of the goods and chattels of deponent, were
teloniously stolen, taken and carried away, from and out of the
(dielling-house, &c.) of this deponent, at the (tocnship, &c.)
aforesaid, by (some person or persons unknown, or name the

Ilrson.) snd that he hath just and reasonable cause to suspect,
nd doth suspect that the said goods and chattels, or some part

of tlem, are concealed in the (dwelling-house, &c., of C. D.) of
in the said (county) here add tie causes of suspicion, what-

ecer tey May ble). Wherefore, (he) prays that a search warrant

mav be granted to him to search (the diwelling-house, &c.) of the
said C. D. as aforesaid, for the said goods and chattels so felon-
iously stolen, taken and carried.away as aforesaid.

Sworn before me the day and year first above mentioned, at
in the said (county) of

W. S., J. P.
(E 2.)

Search Warrant.

PROVINCE OF CANADA

(County or united To all or any of the constables, or other
counties, or as the peace officers, in the (county or u cnited
case may be,)of counties, or as the case may be) of
Whercas A. B. of the , of , in the said

(ounty, &c.,) hath this day made oath before me the under-
signed, one of her Majesty's justices of the peace, in and for
the said (county, or united counties, or as the case may be,) of

, that on the day of (copy information
asfar as place of supposed concealmentt;) These are therefore in
the name of our sovereign lady the Qu'een, to authorise and
require you, and each and every of you, with necessary and
proper assistance, to enter in the day time into the said (dwell-
ing louse, &c., of the said, &c.,) and there diligently search for
die said goods and chattels, aud if the same or any part thereof
shall be found upon such search, that you bring the goods so
found, and also the body of the said C. D. before re, or some
other justice of the peace, in and for the said (coursnty or united
cunties, or as the case may be) of to be disposed of
ad dealt with according to law.

Given under my hand and seal, at , in the said
(county, &c.,) this day of , in the year of
our Lord, one thousand eight hundred and

W. S., J. P. (Seal.)
(F.)

(ertsßcate of Indictment beingfound.

I hereby certify that at a.court of (oyer and-terminer, or gen-

Ylun ttitit e ét, Mr ý Prat r*
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eral gaol delivery, or general sessions of the peace) holden in
and for the (county or united counties, or as the case nay be,)
of , at , in the said (county, &c.,) on

a bill of indictment was found by the grand jury against
A. B., therein described as A. B., late of , (labourer,)
for that he (&c., stating shortly the ofence,) and that the said A.
B. hath not appeared or pleaded to the said indictment.

Dated this , day of one thousand eight
hundred and

Z. X.
Clerk of the crown or deputy clerk of the crown for

the (county or united counties, as the case may be,
or

Clerk of the peace of and for the said (county or united
counties, as the case may be.)

(G.)

Warrant to Apprehend a Person Indicted.

PROVINCE OF CANADA:

(County or united To all or any of the constables, or other
counties, or as the peace officers, in the said (county or
ease may be,) of united counties, or as the case may be) of

Whereas .it hath been duly certified by J. D., clerk of the

crown of (name the court) (or E. G., deputy clerk of the crown,
or clerk of the peace, as the case may be) in and for the (county
or united counties, or as the case nay be) of that (&c., stat-

ing the certgicate). These are therefore to command you, in
her Majesty's name, forthwith to apprehend the said A. B.,
and to bring him before (me), or some other justice or justices
of the peace in and for the said (county or united counties, or as
the case may be), to be deait with according to law.

Given under my hand and seal, this day of in
the year of our Lord , at , i the (county, &c.,)
aforesaid.

J. S. [.s.]

(H.)

Warrant of Commitment of a Person Indicted.

PROVINCE OF CANADA

(County or United To all or an y of the constables, or other
counties, or as the peace officers in the said (county,
case may be,) of &c.,) of and to the keeper of the

common gaol at , in the said (county or united counties, or
as the case may be) of

Whereas by a warrant under the hand and seal of
(one), of her Majesty's justices of the peace in and for the said
(county or United counties, or as the case may be,) of (a) [under

(a) The words within the brackets [] are in the form given, but they
seem to be a mere repetition of the words prececling.
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hand and seal ) , dated the day of , after

reciting that it had been certified by J. D. (&c., as in the cer-

ficate,) ( ) the said justice of the peace commanded ail or
any of the constables, in her Majesty's name, forthwith to ap-

prehend the said A. B., and to bring hin before (him) the said
justice of the peace in and for the said (county or unitedi
counties, or as the case may be) of or before some

other justice. or justices in and for the said (county or united
couties, as the case may be,) to be dealt with according to law ;
and whereas the said A. B. hath been apprehended under and
bv virtue of the said warrant, and being now brought before
(ne) it is hereupon duly proved to (me) upon oath that the said
A. B. is the same person who is named, and charged by
n the said indictInent. These are therefore to command you

the said constables and peace officers, or any of you, in her
Majesty's name, forthwith to take and convey the said A. B.
to the said common gaol at , in the said (county
or unitedi counties, as the case may be) of , and there

to'deliver him to the keeper thereof, together with this precept;
and (1) hereby command you the said keeper to receive the
said A. B. into your custody in the said gaol, and hin there
safely keep until he shall thence be delivered by due course of
law.

Given under (ny) hand and seal, this day of
in the year, of our Lord , at

in the (county, &c.) aforesaid
J. S. [L.s.]

(I.)

Warrant to Detain a Person- Indicted, who is already in
cestody for another offence.

PROVINCE OF CANADA:

(County or united To the keeper of the common gaol at
counties,or as the in the said (county or unitedz counties,
case may be) of as the case may be) of
Whereas it hath been duly certified by J. D., clerk of the

crown of (name the court) or deputy clerk of the crown, or clerk
of the peace of and for the (caunty or united counties, as the case
maly be) of that (&c. stating the certificate). And whereas
(lcam) informed that the said A. B. is in your custody in the
said common gaol at aforesaid, chargedwith some offence,
or oth"r matter ; and it being now duly proved upon oath before

(me) that the said A. B. so indicted as aforesaid, and the said
A. B. in your custody as aforesaid are one and the sane person.
These arc therefore to command you, in her Majesty's name,
to detain the said A. B. in your custody in the comnon gaol
aforesaid, until by her Majesty's writ of Habeas Corpus he shall
be removed therefrom for the purpose of being tried upon the
said indictInent, or until he shall otherwise be removed or dis-
charged out of your custody by due course of law.



470

Given under (my) band and seal, this day of , in
the (county, &c.,) aforesaid.

J. S. (a.s.

(K)

Endorsement in Backing a Warrant.

PROVINCE OF CANADA:

(County or united Whereas proof upon oath hath this day
counties, or as the been made before me, one of her
case may be) of Majesty's justices of the peace in and

for the said (county or unîted counties, as the case may be) of
that the name of J. S., to the within warrant subscribed, is of
the hand writing of the justice of the peace within mentioned;
I do therefore authorise W. T. who bringeth me this warrant,
and all other persons to whom. this warrant was originally
directed, or by whom it may be lawfully executed, and also all
constables and other peace officers of the said (county or united
counties, or as the case may be) of , to execute the same
within the said last mentioned (county or united counties, or as
the case may be).

Given under my band, this day of , in the year
of our Lord , at , in the (county, &c.,) aforesaid.

J. L.
(Li1.)

Summons to a Titness.
PROVINCE oF CANADA

(osunty or 'united To E. F. ot , (labourer).
countiesor asthe Whereas information hath been laid

case may bc) of before the undersigned, one of her

Majesty's justices of the peace in and for the said (cousnty or

united counties, or as the case may be) of , that A. B. (&c.,
as in the summons or warrant against the accused). and it
hath been made to appear to me upon (oath), that . you
are likely to give material evidence for (prosecution). These

are therefore to require you to be and to appear before

me on next, at o'clock in the (fore) noon, at ,

or before such other justice or justices of the peace for the same

(county or united counties, or as the case may be) of , as may
then be there, to testify what you shall know concerning the

said charge so made against the said A. B. as aforesaid. Herein
fail not.

Given under my band and seal, this day of in

the year of our Lord , at , in the (county, &c.) aforesaid.
J. S.[I.]

(L.2.)

Warrant when a Witness has not Obeyed a Summone.

PROVINCE OF CANADA

(County or united To all or any of the constables, or other

counties, or as the peace officers, in tie said (county or

case may be) of united counties, or as the case mai, be)

of

gîutijtto -Oftj 4t.
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Whereas information having been laid before (one)
of her Majesty's justices of the peace, in and for the said
(c&onty, &c.,) of , that A. B., (&c., as ine the sutmmons).

And it having been made to appear to (me) upon oath, that E.
F. of , (labourer,) was likely to give material evidence for
the prosecution, (1) did duly issue (my) summons to the said
E. F., requiring him to be and appear before (me) on , at

or before such other justice or justices of the peace for
the same (county or united counties, as the case smay be) as

mighrt then be there, to testify what he should know respecting
the said charge so made against the said A. B. as aforesaid.
And vhereas proof hath this day been made upon oath before
(me) of such summons having been duly served upon the said
E. F. And whereas the said E. F. hath neglected to appear
at the time and place appointed by the said summons, and no
just excuse has been offered for such neglect. These are there-
fore to command you to bring and have the said E. F. before

(me) on at o'clock in the (fore) noon, at , or before
such other justice or justices of the peace for the same (county
or united counties, or as the case may be) as may then be there, to
testify what he shall know concerning the said charges so made
against the said A. B. as aforesaid.

Given under (my) hand and seal, this day cf in
the (county, &c.) aforesaid.

J. S. [1.S.]

(L 3.)

Warrant for a Witness in the First Instance.

PRovINCE OF CANADA:

(County or united To all or any of the constables or peace
count es, or as the officers in the said (counties or united
case may be) of ý counties, or as the case may be) of .

Whereas information has been laid before the undersigned,

(one) of her Majesty's justices bf the peace, in and for the sid
(county or united counties, or as the case may be) of , that

(&c., es in the summons); and it having been made to appear to

(ue) upon oath, that E. F. of , (labourer), is likely to give

material evidence for the prosecution, and that it is probable
that the said E. F. will not attend to give evidence unless com-
pelled to do so. These are therefore to command you to bring
and have the said E. F. before (me) on , at o'clock
in the (fore) noon, at , or before such other justice or
justices of the peace for the same (counties or ienitel counties, or
as tie case may be) as may then be there, to testify what he shall
know concerning the said charge so made against the said A. B.
as aforesaid.

Given under My hand and seal, this day of in
the year of our Lord , at in the (county, &c.) afore-
said.

J. S.(.s.
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(L 4.)

War-ant of Commitment of a Witness for Refusing to be
Sworn, or to give Evidence.

PROVINCE OF CANADA:

(County or united To all or any of the constables or other
counties, or as the peace officers in the (county or United
case may be) of cousnties, or as the case may be) of

and to the keeper of the common gaol at , in the said

(county or united counties, or as the case may be) of

Whereas A.B. was lately charged before , (one) of her

Majesty's justices of the peace in and for the said (county or
united counties, or as the case may be) of , for that (&c., as

in the ssnmons). And it having been made to appear to (me)
upon 'oath t 'hat E. F. of ,was likely to' give material
evidence for the prosecution, (1) duly issued (my) summons
to the said E. F. requiring him to be and appear before me on

, at , or before such other justice or justices

of the peace for the same (county or unsited counties, or

as the case may be) as should then be there, to testify what

he should know concerning the said charge so made against
the said A. B. as aforesaid. And the said E. F. now appear-
ing before (me) (or being brought before (me) by virtue of a

warrant in that behalf, to testify as aforesaid,) and being

required to make oath or affirmation as a witness in

that behalf, hath now refused so to do, (or being duly sworn

as a witness doth now refuse to answer certain questions con-

cerning the premises which are now here put to him, and more

particularly the following)
without offering any just excuse for such refusal. These. are

therefore to command you, the said constables, peace officers,

or any one of you, to take the said E. F. and him safely con-

vey to the common gaol at , in the

(countv, &c.) aforesaid, and there to deliver him to the keeper

thereof, together with this precept; and (I) do hereby con-

mand you, the said keeper of the said common gàol to receive
the said E. F. into your custody in the said common gaol, and

him there safely'keep for the space of days, for his

said contempt, unless he shahl in the meantime consent to be

examined, and to answer concerning the premises; and for

your so doing, this shall be your sufficient warrant.
Given under (my) hand and seal, this day of in the

year of our Lord , at , in the (county, &c.) aforesaid.

(M.)

Depositions of Witnesses.

PROVINCE OF CANADA:

(County or united The examination òf 0. W. of

counties, or as the (farmer,) and E. F. of (laloitrer,)

case may be) of taken on (oath) this day of
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in the year of our Lord , at , in the

(county, or as the case may be) aforesaid, before the undersigne d,
(one) of her Majesty's justices of the peace for the said (county

or uted coutnties, as the case smay be), in the presence and
bealring of A. B. who is charged this day before (me) for that
he, the said, A. B. at , (ec. describing tte

oe as in a warrant of com itment.

This deponent, C. D. upon his (oath) saith as follows:
(&c., stating t/te depositions Of the witness as nearly as possible in

the ords /ihe uses. .V/Ien lis depositiont is copit)leted, let hTim sign it.)
And this deponent, E. F. upon his (oath) saith as follows:

The above depositions of C. D. and E. F. were taken and

(siran) before me, at on the day and year first

above nentioned.
J. S.

(N.)

Statement of the Acceused.

PROVINCE OF CANADA

(Cottty or united A. B. stands charged before the under-
coties, otas the signed, (one) of ber Majesty's justices of

case mîay be,) of the peace, in and for the (coîutty or united

couttcs, ot as thte case may be) aforesaid, this day of
in tie year of our Lord , for that th'e said A.
B.. On , at , (&c., as in the caption of
the depositiosns). And the said charge being read to the said
A. B., and the witnesses for the prosecution, C. D. and E. F
being severally examined in his presence, the said A. B. is
now addressed by me as follows : -Having heard the evidence,
do you wish to say any thing in answer to the charge'? You are
not obliged to say any thing, unless you desire to do so; but
wlatever you say wilI be taken down in writing, and may be
given in evidence against you at your trial." Whereupon the
said A. B. saith as follows : (fere state whatever the prisoner

mnay say, and in his very words as nearly as possible. Get him to
sign itif h/e will.)

A. B.
Talken before me, at ,the day and year first

mentioned.
J.)S.

(01.)

Recognizance to Proseczute or give Evidence.

PROVINCE OF CANADA:

(Cotnty or united Be it remembered, that on the
counties, or as the day of in the year of our Lord
case tnay be), of , C. D., of , in the

of , in the (township) of in the said (county) of

,(farmer,) (or C. D., of No. 2, street, , in the

60
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town or city of surgeon, of which said house he is
tenant,) personally came before me, one of her Majesty's jus-
tices of the peace in and for the said (county or counties, or as
the case may be) of , and acknowledged himself to owe to Our
sovereign lady the Queen the sum of , of good and law-
ful current money of this province, to be made and levied of
his goods and chattels, lands and tenements, to the use rf Our
said lady the Queen, her heirs and, successors, if he the said
C. D. shall fail in the condition endorsed.

Taken and acknowledged the day and, year first above men-
tioned, at before me. J. S.

Condition to Prosecute.

The condition of the within (or above) written recognizance
is such, that whereas one A. B. ýwas this day charged before
me, J. S., justice of the peace within mentioned, for that (&c.,
as in the caption of the depositions;) if, therefore, he, the said
C. D. shall appear at the next court of oyer and terminer or
general gaol delivery, (or at the next court of general or quar-
ter sessions of the peace,) to be holden in and for the (county
or united counties, or as the case may be) of ,* and there
prefer or cause to be preferred a bill of indictment for the of.
fence aforesaid, against the said A. B., and there also duly
prosecute such indictment, then the said recognizance to be
void, or else to stand in full force and virtue.

Condition to Prosecute and give Evidence.

(Same as the last fornm, to the asterisk,* and then thus :-"And
there prefer or cause to be preferred a bill of indictment against
the said A. B. for the offence aforesaid, and duly prosecute
such indictment, and give evidence thereon, as well to the
jurors who shall then enquire into the said offence, as also to
them who shall pass upon the trial of the said A. B., then the said
recognizance to be void, or else to stand in full force and virtue."

Condition to give IEvidence.

(Same as the last form but one, to the asterisk,* and then thus:)
"And there give such evidence as he knoweth upon a bill of
indictment to be then and there preferred against the said A.
B., for the offence aforesaid, as well to the jurors who shall
there enquire of the said oflence, as also to the jurors who shall
pass upon the trial of the said A. B., if the said bill shall be
found a true bill, then the said recognizance to be void, other-
wise to remain in full force and virtue."

(O 2.)

Notice of the said Recognizance to be given to tise Prosem-

tor and Ais Witness.

PROvINCE OF CANADA:
(County or united Take notice that you, C. D., of

counties, or as the are bound in the sum of to ap.

case may be) of pear at the next court of oyer and
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terminer and general gaol delivery, (or at the next court of
general quarter sessions of the peace, in and for the (county or

ited counties, or as the case may be) of , to be h olden at
in the said (county, &c.,) and, then and there (prosecute

and) give evidence against A. B., and unless you then appear
there, (rosecute) and give evidence accordingly, the recogni-
zance entered into by you will be forthwith levied on vou.

Dated this day of , one thousand eight hundred
and

J. S.
(P 1.)

Conmitment of a Witness for refusing to enter into the
Recognizance.

PROVINCE OF CANADA
(County or united To all or any of the constables or other

counties, or as tie peace officers in the said (county or

case may be) of - &c.,) of , and to the keeper of
the common gaol of the said (county or united counties, or as the

case may be) at , in the said (county, or as the case may be)

of
Whereas A. B. was lately charged before the undersigned,

(Or nane of justice of the peace,) (one) of her Majesty's justices
of the peace in and for the said (county, or &c..) of , for that
(&c.. as in the summons to the witness), and it having been made

to appear to (me) upon oath that E. F., of , was likely
to give material evidence for the prosecution, (J) duly issued

(ni ) summons to the said E. F., requiring him to be and
appear before (me) on , at or before such other
justice or justices of the peace. as should then be there,
to testify what he should know concerning the said charge
so made against the said A. B. as aforesaid ; and the said
E. F. now appearing before (me) (or being brought before (me)
by virtue of a warrant ia that behalif to testify as aforesaid,)
hath been now examined before (me) touching the premises,
but being by (me) required to enter into a recognizance condi-
tioned to give evidence against the said A. B., hath now refused
so to do; these are therefore to command you the said con-
stables or peace officers, or any of you, to take the said E. F.
and him safely to convey to the comtnon gaol at , in the
(county, &c.), aforesaid, and there deliver him to the said keeper
thereof, together with this precept'; and I do hereby command
you the said keeper of the said common gaol to receive the said
E. F., into your custody in the said common gaol, there to
imprison and safely keep himr until after the trial of the said
A. B. for the offence aforesaid, unless in the meantine the said
E. F. shall duly enter into suc recognizance as aforesaid, in
the sun of before some one justice of the peace for the
said county or united counties, or as the case may be,) conditioned
in the usual form to appear at the next court of (oyer and ter-
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miner, or general gaol delivery, or general quarter sessions of
the peace), to be holden in and for the said (county or erited
cocunties, or as the case may 'be,) of 'and there to give
evidence before the grand jury upon any bill of indictment
which may then and there be preferred against the said A. B.
for the offence aforesaid, and also to give evidence upon the
trial of the said A. B. for the said offence, if a true bill shouid
be found against him for the same.

Given under my hand and seal, this , day of
in the year of our Lord , at n the (county, &c.,)
of aforesaid.

J. S. [L. s.]
(P. 2.)

Subsequent Order to Diseharge the Witness.

PROVINCE OF CANADA

(County or United To the keeper of the common gaol, at
counties, or asthe in the (county) of aforesaid.
case may be) of Whereas by (rny) order dated the

day of (instant), reciting that A. B. was lately before
then charged before (me) for a certain offence therein mentioned,
and that E. F. having appeared before (me), and being examined
as a witness for the prosecution in that behalf, refused to enter
into a recognizance to give evidence against the said A. B., and I
therefore thereby committed the said E. F. to your custody, and
required you safely to kzeep him until after the trial of the said
A. B. for the offence aforesaid, unless in the meantime he should
enter into such recognizance as aforesaid. And whereas for
want of sufficient evidence against the said A. B., the said A.
B. has not been committed or holden to bail for the said offence,
but on the contrary thereof has been since discharged, and itis
therefore not necessary that the said E. F. should be detained
longer in your custody. These are therefore to order and direct
you the said keeper to discharge the said E. F. out of your
custody, as to the said commitment, and suffer him to go at
large.

Given under my hand and seal this day of
in the year of our Lord ,t in the (couty, &c.)
of aforesaid,

J. S. [a.s.]

( Q.1.)

Warrant Remanding a Prisoner.

PRoVINcE OF CANADA
(County or united To all or any of the constables or other

counMties,or'stMe peace officers in the said (county or
casemay be) of uenited counties, or as the case may le) of

and to the keeper of the (common gaol or lockc-:p honse)
at , in the said (county, &c.,) of

Whereas A. B. was this day charged before the undersigned
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(.ne) of her Majesty's justices of the peace in and for the said

(colty or united counties, or as tihe case may bc) of , for
that (&c., as in the warrant to apprehend,) and it appears to (me)
to be necessary to remand the said A. B These are therefore
to command you the said constables or peace officers, or any of
you, in her Majesty's narne, forthwith to convey the said A. B.
to the (common gaol or lock-up louse), at , in the said
(cotnsc.,) and there to deliver him to the keeper thereof,
together with this precept ; and I hereby command you the
said keeper to receive the saicd A. B. into your custody in the
said (connon gaol or lock-up house), and there safely keep him
until the day of (instant), when I hereby command
you to have him at at o'clock in the (fore) noon
f the same day before (me) or before some other justice or

justices of the peace for the said (county or united? counties, or
as ti case may be) as may then be there, to answer further to
the said charge, and to be further deaIt with according to law,
unless you shall be othervise ordered in the meantime.

Given under mv hand and seal, this day of , in
the year of our Lord, , at , i the (county, &c.,)

of aforesaid.
J. S. [L.s.]

(Q. 2.)

Recognizance of Bail instead of Remand, on an Adjourn-
ment Of Examination.

Pnovmxcn or CANADA
(Cosg~ or united Be it rememnbered, that on the

condîe., or asthe day of , in the year of our Lord
case my be) of , A. B. of (la7;ourer), L.

M. of , (grocer), and N. O. of , (butcher), personally
cane before me, (one) of her Majesty's justices of the peace,
for the said (county or united counties, as tie case nsay be), and
severallv acknowledged themselves to ove to our lady the
QIueen the several sums following, that is to say ; the said A.
B. the sum of , and the said L. M. and N. O. the sum of

each, of good and laavful current money of this province,
to be made and levied of their several goods and chattels, lands
and tenenents respective]y, to the use of our said lady the
Queen, her heirs and successors, if he the said A. B. fail in the
condition endorsed.

Taken and acknowledged the day and year first above men-
tioned, at befere me.

J. S.
cONDITION.

The condition of the within written recognizance is such,
that whereas the within bounden A. B,. was this day (or, on

last past) charged before me for that (&c. as in the
carrant): and whereas the examination of the witnesses for
the prosecution in this behalf is adjourned until the day
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of (instant); if therefore the said A. B. shall appear
before me on the said day of (instant), at
o'clock in the forenoon, or before such other justice or justices
of the peace for the said (county or united counties) of as
the case mnay be) as may then be there, to answer (further) to the
said charge, and to be further dealt with according to law, then
the said recognizance to be void, or else to stand in full force
and virtue.

(Q.8.)

Notice of Recognizance to be given to the Accused and hio
,Sureties.

PRoVINCE OF CANADA:

County or united Take notice that you A. B. of , are
counties, or astihe bound in the sum of , and your
case rnay be) of sureties L. M. and N. O. in the sum

of each, that you A. B. appear before me J. S., one of
her Majesty's justices of the peace for the (county or united
counties, or as the case snay be) of , on , the day
of (instant,) at o'clock. in the (fore) noon, at
or before such other justice or justices of the same (county or
united countics, or as the case may b6) as may be then there,
to answer (fusrtlher) to the charge made against you by
C. D., and to be further dealt with according to law,; and un-
less yon A. B. personally appear accordingly, the recognizance
entered into by yourself and sureties will be forthwith levied
on you and them.

Dated this day of , one thousand eight hun-
dred and

J. S.
(Qi. 4.)

Certiscate of Non-appearance to be endorsed on the recog-
nizance.

I hereby certify that the said A. B. hath not appeared at the
time and place, in the above condition mentioned, but therein
hath made default, by reason whereof the within written recog-
nizance is forfeited.

J. S.
(R. 1.)

Warrant to Convey tie Accused before a justice of the county
in whsich the offence was committed.

PRoVINcE OF CANADA:

(County or united To all or any of the constables, or other
counties, or as tie peace officers, in the said (county or
casemay be) of united counties, or as the case may be)

of .

Whereas A. B. of (labourer), hath' this day been
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charged before the undersigned (one) of her Majesty's justices
Of the peace, in and for the (county or ,united counties, or as the
case nay be) of , for that (&e. as in the warrant to apprehen d).
And whereas (J) have taken the deposition of C. D. a witness
examined by (me) in this behalf, but inasmuch as (I) am in-
forrned that the principal witnesses to prove the said offence
against the said A. B. reside in the (county or united counties, as
tie case mnay be) of where the , said offence is alleged to
have been committed; these are therefore to command you, in
ier Majesty's name, forthwith to take and convey the said A.
B. to the said (county or united counties, or as the case may be) of

and there carry him befor some justice or justices of
the peace in and for that (county or counties, as the case may be)
and near unto the (township of ) where the offence is
alleged to bave been committed, to answer further to the said
charge before him or them, and to be further dealt with accord-
ing to law; and (I) hereby further command you to deliver to
the said justice or justices the information in this behalf, and
also the deposition of C. D. now given into your possession for
that purpose, together with this precept.

Given under my hand and seal, this day of , n
the year of our Lord , at in the (county, &c.) of

aforesaid.
J. S. [rL.]

(R 2.)

Receipt to be given to the Constable by the Justice for the
County in which the offence was committed.

PROVINCE OF CANADA

(Couinty or sunited I, J. P. one of her Majesty's justices of
counties, or as the the peace for the (county, &c.) of
case may be) of hereby certify that W. T., constable

or peace officer, of tie county or united connties, as the case may
be) of , has on tlis day of , one thousand
eigit hundred and , by virtue of. and in obedience to a
warrant of J. S., Esquire, one of her Majesty's justices of the
peace in and for the (county or united counties, or as the case may
be) of produced before me, one A..B. charged before the
said J. S. with having (&c. stating shortly te offence,) and de-
livered him into the custody of by my direction, to answer
to the said charge, and further to be dealt with according to
law, and has also delivered unto me the said warrant, together
with the information (if any) in that behalf, and the deposition
(s) of C. D. (and of ) in the said warrant mentioned, and
that he has also proved to me upon oath, the hand-writing of
the said J. S. subscribed to the same.

Dated the day and year first mentioned, at in the said
(county, &c.) of

J. P.
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(S 1.)

Recognizance of Bail.

PROVINCE OF CANADA

(County or united Be it remembered, that on the day
counties, or as the of in the year of our Lo;d

case may ble) of A. B. of , (labourer,) L. M. of
(grocer,) and N. O. of , (bmtclier,) personally~came

before (us) the undersigned, two of ber Majesty's justices of
the peace for the said (county or united counties, or as the case
may te,) and severally acknouledged thenselves to owe to Our
lady the Queen, the several sums following, that is to say: the
setd A. B. the sum of , and the said L. M. and N. O. the
sum of , each, of good and lawful.current money of this
province, to be made and levied of their several goods and
chattels, lands and tenements respectively, to tbe use of our
said lady the Queen, ber heirs and successors, if ha the said
A. B. fail in the condition endorsed.

Taken and acknowledged the day and year first above men-
tioned, at before us.

J. S.
J.N.

Condition.

The condition of the within written recognizance is such,
that wlereas the said A. B. was this day charged before (us,)
the justices within mentioned for that (&c. as in thce warrant).
If therefore the said A. B. will appear at the next court of over
and terminer or general gaol delivery (or court of. general
quarter sessions of the peace) to bea holden in and for the
(county or i/ted counties, or as t/te case nay be) of , and
there surrender himself into the custody of the keeperof the
(canula gol or lok-up hoiuse) there, and plead to such indict-
ment as may be found against him by the grand jury, for and in
respect to the charge aforesaid, and take his trial upon the sane,
and not depart the said court without leave, then the said re-
cognizance to be void, or else to stand in full force and virtue.

(S 2.)

Notice of the said Recognizance to be given to the Accused
and his Bail.

Take notice that you A. B., of , are bound in the sum
of , and your sureties (L. M. and -. O.) in the sun of

each, that you A. B. appear (&c. as in the condition of the
recognizance,) and not depart the said court without leave; and
unless you the said A. B., personally appear and plead, and
take your trial accordingly, the recognizance entered into by
you and your sureties shall be forthwith levied on you and
them.

Dated this day of , one thousand eight hundred
and J. S.
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(S 3.)

Warrant of Deliverance, on Bail being given for a
Prisoner already Committed.

PROvINCE OF CANADA:

(County or Unitec To the keeper of the common gaol of the
rounties, or as the (county or united counties, or as the case
ras' may be) of may be) at , in the said (county or

united counties, or as the case may be) of
Whereas A. B., late of , (labourer) hath before (us,)

(fco) of her Majesty's justices of the peace in and for the said
(counties or united counties, or as the case may be) of
entered into his ovn recognizance, and found sufficient sureties
for his appearance at the next court of oyer and terminer or
general gaol delivery (or court of general quarter sessions of
the peace) to be holden in and for the (county or united countics,
ras the case may be) of , to answer our sovereign lady

the Queen, for that (&c., as in the commitment), for which he
was etaken and committed to your said common gaol. These are
therefore to command you, in her said Majesty's name, that if
the said A. B. do remain in your custody in the said common
gaol for the said cause, and for no other, you shall forthwith
suffer him to go at large.

Given under our hands and seals, this day of
n the vear of our Lord at , m the (county, &c.)

J. S. [L.s.]
J. N. [L.s.

(T. 1.)

Warrant of Commitment.

PROVINCE OF CANADA
(Coonty or united To all or any of the constables, or

countics, or as the other peace officers, in the (county or
case may be) of united counties, or as the case may be)

of , and to the keeper of the common gaol of the (county
or wnited counties, or as the case may be) at , i the said

(county, &c.) of
Whereas A. B. was this day charged before (me) J. S. (one)

of her Majesty's justices of the peace in and for the said

(couiy, or united counties, or as the case may be) of , on the

oath of C. D., of (farmer,) and others, for that, (&c.,
stating shortly the offence); these are therefore to command you

the said constables or peace officers, or any of you, to take the
said A. B., and him safely to convey to the common gaol at

aforesaid, and there deliver him to the keeper thereof,
together with this precept; and I do hereby command you the
said keeper of the said common gaol to receive the said A. B.
into vour custody in the said common gaol, and there safely to

keep him until he shall be thence delivered by due course of
aw.

61



482 3jttotottøf t ij vttc.

Given under my hand and seal, this day of , in
the year of our Lord , at , in the (county, &c.,) of

aforesaid.
J. S. [L..s.]

(T.2.)

Gaoler's receipt to the Constable for the Prisoner, and
,Jzstice's order thereon for the payment of the Constable's
expenses zn executing the Commitnent.

I hereby certify that I have received from W. T., constable,
of the (county, &c.) of , the body of A. B., together with
a warrant under the hand and seal of J. S., Esquire, one of her
Majesty's justices of the peace for the said (county or united
count-ies, or as the case may be) of , and that the said A. B.,
was (sober, or as the case may be) at the time he ivas delivered
into my custody.

P. K.
Keeper of the common gaol of said (coutnty, &c.) at .

To R. W., Esquire, Treasurer of the (county or united counties.

or as the case may be) of

Whereas W. T., constable, of the (county or usnitedi counties,
or as the case mway be) of , hath produced unto me,
J. P., one of lier Majesty's justices of the peace in and for the
said (cousnty or ssnited counties, or as the case may be) of
the above receipt of P. K., keeper of the common gaol at
And whereas in pursuance of the statute in such case made
and provided, I have ascertained that the sum which ought to
be paid to the said W. T. for arresting and conveying the said
A. B., from , in the (count/j) of to the said common
gaol is , and that the reasonable expenses of the said W.
T. in returning will amount to the further sum of , making
together the sum of . These are therefore to order you,
as such treasurer for the said (county or united counties, as the

case may be) of , to pay unto the said W. T. the said sum
of , according to the form of the statute in such case
made and provided, for which payment this order shall be your
sufficient voucher and authority.

Given under my hand, this day of one thousand
eight hundred and

J. P.
Received the day of , one thousansd eight hundred

and , of the treasurer of the (county or srnited counties, or
as the case mnay be) of the sum of , being the amount
of the above order.

£ s. D. W. T.

Presence of Counsel or Attorney.

It is in the discretion of a magistrate, when he takes the

examination of a prisoner, whether h will allow the presence
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of an attorney or other legal adviser, either for the prisoner
or prosecutor: it cannot in either case be claimed as a matter
of right,(a) as information might thereby be obtained and con-
Vevcd which would defeat the course of justice. In the case,
hovwever, of a trial on summary conviction, before a magis-
trate, tcre is a difference'; in the latter case, it is reasonable
that a party upon his trial should have professional assis-
tance ; and by a late statute 16 V., c. 178 11, this is ex-

pressly provided for, and the same privilege is extended to
complainants.

Contempt.

It seems that a magistrate may commit a party for a con-
temnpt, who makes use of scandalous and insulting language
to biim whilst in the execution of his office ; but as such a
commitment is by way of punishment, it must be made by
nrrant, in writing--ayhew v. Loclce, 7; Taunt. 68; 2

ars, 377; R. v. Revel, 1 Str. 420 ; and must not be a
general one "till the party is discharged by due course of
law,' but must be for a time certain.-R. v. James, 5 B. e·
A. 804. The better course for a magistrate to adopt in such
cases is, first, to require the offender to find sureties for his
good behaviour, and in default of his doing so, then to com-
mit him until the next quarter sessions, unless he sooner find
sucb sureties, and enter also into his own recognizance for
his good behtaviour.-R. v. Langley, 2 Ld. B. 10; 30 per
Holit. 6'. J.

See also title "Contenpt," page 200.

Administering Oath.

A justice of the peace is empowered, in all matters pro-
perly brought before him in his judicial character, or by
particular statutes, to administer an oath; but it'is very

questionable how far he is justifiable in taking a voluntary affi-
davit, in any extra judweial matter, as is now too frequently
the practice upon every petty occasion; for it is more than pos-
sible that by such idle oaths, a man may frequently in foro
conocientie incur the guilt, and at the same time evade the
penalties of perjury.-4 BI. Com. 137. Lord Coke, indeed,
says, that it is a high contempt to admitister an oath not
warranted by law, and that the offence is punishable by fine
and imprisonment-3 nst. 166'; and in a case, Lord Kenyon
said, that " he did not know but a magistrate subjected him-
self to a criminal information for taking a voluntary extra-
judical oath."- Wm. Prec. 14; 3 Burns J., 588.

(a) See page 458, § 11.
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Of tieir Liability, Indemnity, Protection.

First.-As every person ought to be heard in his own
defence before he is convicted, if a justice, therefore, in the
case of a summary conviction, proceed against a party 'with-
out previously summoning him to appear, it is such a misde-
ameanor as will render him liable to a criminal information.-
1 S a lc 181. If a justice also will not, on complaint to him
made, execute the duties of his ofiice as a magistrate, or is
guilty of any wilful misconduct, the party grieved may not
only move for an information, but may also apply to put him
out of the commission.-Cromp. 7; 2 Atc. 2,; 1 T. R. 692;
7 T. R. 374. Where a justice, however, refuses to proceed
in any matter which he is authorised or required to do by act
of parliament, and his refusal does not arise from any corrupt
or improper motive, the proper course for the party complain-
ing is tO move for a rnandamus to compel him to proceed.-
R. v. Todd, 1 str. 530. But as cases May and do frequently
arise in which a justice of the peace may well doubt whether
he has power to act, and therefore declines acting for fear of
incurring personal risk or responsibility, the 4th sec. of the
16 V., c. 180, has been framed with the express view of
meeting such emergencies. It (as will be seen on reference
to the statute, § 4) enables the party requiring the act to be
done to apply to either of the superior courts of common
law or to a judge of the county court, for a rule on such
justice to shew cause why such act should not be dose,
which rule, when made absolute, will justify such justice
in acting, so that no action cas be afterwards legally
brought against him for having done the act required.
Where a criminal information is applied for against a magis-
trate, the question for the court is not whether the act done
be found on investigation to be strictly right or not, but
whether it proceeded from any unjust, oppressive or corrupt
motive, or from mistake or error only : in the latter case, the
court will not grant an information, but leave the party com-
plaining to his remedy by action or indictment; for it must
be a case of clear and apparent partiality, or 'wilful misbe-
haviour, tO induce the court to proceed by information against
a magistrate.-R. v. Barron, 3 B. e A. 432 ; 1 Burr. 55U6;
2 Burr. 1162. The party complaining, also, must make a
prompt application to the court, otherwise this proceeding
will not be entertained : thus, where the facts complained of
against a magistrate took place twelve months before hand,
an information was refused.-R. v. Bishop, 5 B. e A. 612.
Neither is a justice liable to be punished both ways-that is,

yuntstitø eft piat.
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criminally and civilly ; for before the court will grant an in-
formation, they will require the party to relinquish his civil
action, if any such is commenced-R. v. Fielding, 2 Burr.
719.; and so in the case of an indictment, the attorney-
eneral, on application, will grant a nolle prosequi, if it ap-

pear to him a prosecutor is determined to carry on a civil
action at the saine time.-lb. When a justice is convicted on
an information, lie must appear in person to receive judgment.
-R. v. Jarwood, 2 Str. 1088; 3 Burr. 1716, 1786. A
justice of the peace, however, is upon all occasions strongly
protectcl by the law in the just execution of his office; for,
thougli the judgment be -wrong, yet if his intention is pure,
the Court of King's Bench will never interfere by way of
ptuishmcnt.-R. v. Young, 1 Burr. 556; B. v. Cox, 2 Burr.
T85. Nor will the court even grant a mandamus against
him, to command him to do what may render him liable to
an action.-R. v. Dayrell, 1 B. <f C. 485. Where a magis-
trato, however, in committing a party for further examination,
comnits him for an anreasonable length of time, this has
been latcly determined to be altogether n void commitnent,
and to render iim liable to an action of trespass.-Davis v.

apper, K. B. Imicl. T. 1289.
Calling a justice of the peace "rascal, villain, and a liar,"

when spoken of him as a justice, are actionable, as well as
iicindctble.-2 Str. 617, 1168 ; 2 Ld. B. 1896; B. v. Revil,
1 Sr. 420.

Vexations Actions against.

By 16 V., c. 180, entitled "An Act to protect Justices of
tle Peaco in Upper Canada from Vexatious Actions," reciting
that it is expedient to protect justices of the peace in Upper
Canada in the execution of their duty : it is therefore enact-
cd, tlat every action hereafter te be brought againstany
justice of the peace in Upper Canada for any act done
by hirm in the execution of his duty as such justice, with
respect to any matter within his jurisdiction as such justice,
shall be an action on the case as for a tort ; and in the decla-
ration it shall be expressly alleged that such act was done
bmaliciously and without reasonable and probable cause ; and
if at the trial of any such action, upon the general issue
being pleaded, the plaintiff shall fail to prove such allega-

ion, he shall be nonsuit, or verdict shall be given for the
defendant.

2. That for any act done by a justice of the peace in a
natter of which by law he has not jurisdiction, or in
which he shall have exceeded his jurisdiction, any person
ijured thereby, or by any act done under any conviction



486 ttti t ' fttt¢ State.

or order made, or warrant issued by such justice in any such
matter, may maintain an action against such justice in the
same form and in the same case as he might have done
before the passing of this act, without making any allega-
tion in his declaration that the act complained of was
done maliciously and without reasonable and probable
cause: provided nevertheless, that no such action shall be
brought for any thing done under such conviction or order
until after such conviction or order shall have been, quashed,
either upon appeal or upon application to one of the su-
perior courts of common law for Upper Canada; nor
shall any such action be brought for any thing done under
any such warrant which shall have been issued by such
justice to procure the appearance of such party, and which
shall have been followed by a conviction or order in the
same matter, until after such conviction or order shahl have
been so quashed as aforesaid ; or if such last mentioned war-
rant shall not have been followed by any such conviction
or order, or if it be a warrant upon an information for an
alleged indictable offence, nevertheless if a summons were
issued previously to such warrant, and such summons were
served upon such person, either personally or by leaving the
same for him with some person at his last or most usual place
of abode, an he did not appear according te the exigency of
such summons, in such case no such action shall be main-
tained against such justice for any thing done under such
warrant.

§ 3. That where a conviction or order shall be made by
one or more justice or justices of the peace, and a warrant
of distress or of commitment shall be granted thereon by
some other justice of the peace bonâ fide and without collu-
sion, no action shall be brought against the justice who so
granted such warrant by reason of any defect in such con-
viction or order, or for any want of jurisdiction in the justice
or justices whîo made the same, but the action (if any) shall
be brought against the justice or justices who made such
conviction or order.

§ 4. And whereas it would conduce to the advancementof
justice, and render more effective and certnain the perform-
ance of the duties of justices, and give them protection in
the performance of the same, if some simple means, not at-
tcnded with much expense, were devised by which the legal-
ity of any act to be done by such justice might be considered
and adjudged by a court of competent jurisdiction, and such
justice enabled and directed to perform it without risk of
any action or other proceeding being brought or had against



him: it is therefore enacted, that in all cases where a justice
or justices of the peace shall refuse to do any act relating to
the duties of his or their office as such justice or justices, it
shall )e lawful for the party requiring such act to be done
lO apply to either of the superior courts of common law in
Upper Canada, or to the judge of the county court of the
county or united counties in which such justice or justices
iay reside, upon an affidavit of the facts, for a rule calling

upon such justice or justices, and also the party to be affect-
cd by such act, to shew cause why such act should not be
lone: and if after due service of such rule good cause shall

not bc shevn against it, the said court may make the same
absoluto-, with or without or upon payment of costs, as to
tihe shahl seem meet; and the said justice or justices upon
being served with such rule absolute shall obey the same,
and shall do the act required ; and no action or proceeding
whatsoever shall be commenced or prosecuted against such
justice or justices, for having obeyed such rule and dcone
such et so tlereby required as aforesaid.

5. That in all cases where a warrant of ldistress or war-
rant of commitment shall be granted by a justice of the peace
upon any conviction or order which, either before or after
tie granting Of such warrant, shall have been or shall be con-
firnel upon appeal, no action shall be brought against such
justice who s granted such warrant, for any thing which
may have ben done under the same, by reason of any defcct
in such conviction or order.

G. That in al cases where by this act it is enacted that
no action shall be brought under particular circumstances, if
any such action shall be brought, it shall be lawful for a
judge of the court in which the saie shall be brought, upon
application of the defendant, and upon an affidavit of facts,
to set aside the proceedings in such action, with or without
costs, as to him shall seem meet.

7. That no action shall be brought against any justice
of thc peace for any thing done by hi- in the execution of
his office, unless the same be commenced within six calenclar
monthe next after the act complained of shall have been com-
nitted.

8. That no such action shall e ciommenced against any
such justice of the peace until one calendar month at least
after a notice in writin-g of such intended action shall have
been delivered to him, or left for him at his usual place of
ahode, by the party intending to commence such action, or
by lis attorney or agent, in which said notice the cause of
action, and the court in which the same is intended to be
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brought, shall be clearly and explicitly stated'; and upon the
back thereof shall be endorsed the name and place of abode
of the party so intending to sue, and also the name and place
of abode or of business of the said attorney or agent, if such
notice have been served by such attorney or agent.

§ 9. That in every such action the venue shall be laid in
the county where the act complained of was committed, orin
actions in county or division .courts the action must be
brought in the county or division within which the act com-
plained of was committed or the defendant resides, and the
defendant shall be allowed to plead the general issue therein,
and to give any special matter of defence, excuse or justifi-
cation in evidence under such plea, at the trial of such ac-
tion: prcvided always, that no action shall be broughtin
any such county or division court against a justice of the
peace for any thing donc by him in the execution of his of-
fice, if such justice shall object thereto; and if within six days
after being served with a notice of any such action, such jus-
tice or his attorney or agent, shall give a written notice to
the plaintiff in such action that ho objects to being sued in
such county or division court for sucb cause of action, no
proceedings afterwards shallbe had in such county or division
court in any such action, but it shall not be necessary to give
another notice of action in order to sue such justice in any
other court; provided secondly, and it is hereby declared
and enacted, that the several county courts in Upper Canada
shall have jurisdiction and shall hold plea in all suits or
actions to be brought against justices of the peace for any
thing donc or pretended to be donc by them in the execution
of their office, when the damages claimed shall not exceed
the sum of thirty pounds.

§ 10. That iii every such case after notice of action shall
be so given as aforesaid, and before such action shall be
commenced, such justice to whom such notice shall be given
may tender to the party complaining, or to his attorney or
agent, such sum of money as ho may think fit as amends for
the injury complained of in such notice; and after such action
shall have been commenced, and at any time before issue
joined therein, such defendant, if he have not made such
tender, or in addition to such tender, shall be at liberty to
pay into court such sum of money as he may think fit, and
which said tender and payment of money into court, or either
of them, may afterwards b given in evidence by the defen-
dant at the trial under the general issue aforesaid- and if
the jury at the trial shall be of opinion that the plaintif is
not entitled to damages beyond the sums so tendered or paid

Yutttto t t#J¢ »tittt.
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into court, then they shall give a verdict for the defendant,
and the plaintif shall not be at liberty to elect to be non-
suited, and the sum of money, if any, so, paid into court, or
so much thereof as shall be sufficient to pay or satisfy the
defendant's costs in that behalf, shall thereupon be paid out
of court to him, and the residue, if any, shall be paid to the

plaintif; or if, where money is so paid into court in any
such action, the plaintif shall elect to accept the same in
satisfaction of his damages in the said action, he may obtain
from any judge of the court in which such action shall be
brought, an order that such money shall be paid out of court
to him, and that the defendant shall pay him his costs to be
taxed, and thereupon the said action shall be determined, and
such order shall be a bar to any other action for the same cause.

§ il. That if at the trial of any such action the plaintif
shall not prove that such action was brought vithin the time
hereinbefore limited in that behalf, or that such notice as
aforesaid was given one calendar month before such action
vas commenced, or if he shall not prove the cause of action
stated in such notice, or if he shall not prove that such cause
of action arose in the county or place laid as venue in the
margin of the declaration, or (when such plaintif shall sue
in the county or division court) within the county or united
counties for which such court is holden, then and in every
such case such plaintif shall be nonsuit, or the jury shal
give a verdict for the defendant.

§ 12. That in all cases where the plaintif in any such
action shaIl be entitled to recover, and he shall prove the
levying or payment of any penalty or sum of money, under
any conviction or order as parcel of the damages he seeks tO
recover, or if he prove that he was imprisoned under such
conviction or order, and shall seek to recover damages for any
such imprisonment, he shall not be entitled to recover the
amount of such penalty or sum so levied or paid, or any sum
beyond the sum of two pence as damages for such imprison-
ment, or any costs of suit whatsoever, if it shall be proved
that he was actually guilty of the offence of which he was so
convicted, or that he was liable by law to pay the sum he
was so ordered to pay, and (with respect to such imprison-
ment) that he had undergone no greater punishment than
that assigned by law for the offence of which he was so con-
victed, or for non-payment of the sum he was so ordered to pay.

§ 13. That if the plaintiff in any sucli action shall recover
a verdict, and the defendant shall allow judgment to pass
against lim by default, such plaintif shall be entitled to costs
in such maner as if this act had not been passed; or if in

62
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such case it be stated in the declaration, or in the summons
and particulars in the division court, if he sue in that court,
that the act complained of was done maliciously and without
reasonable and probable cause, the plaintiff, if he recover a
verdict for any damages, or if the defendant allow judgment
to pass against him by default, shall be entitled to his full
costs of suit to bc taxed as between attorney and client; and
in every action against a justice of the j eace for any thing
done by him in the execution of his office, the defendan, if he
obtain judgment upon verdict or otherwise, shall in all cases
be entitled to his full costs in that behalf, to be taxed as
between attorney and client.

§ 14. That this act shall commence and take effect on the
first day of July, in the year of our Lord one thousand eight
hindred and fift3-three.

§ 14. That from and after the time this act shall so com-
mence and take effect as aforesaid, the following statutes so
far as relates to actions against justices of the peace shall
be and shall be deemed and taken to be repealed in so
far as regards Upper Canada, that is to say, so much of
an act of the parliament of this province made and passed in
the session thereofheld in the fourteenth and fifteenth years
of her Majestys reign, intituled, An Act to amend and con-
solidate tte Laws affording protection to Magistrates and
others in the performance of public duties, and ail other act
or acts or parts of acts which are inconsistent with the pro-
visions of this act; save and except so much of the said acts
as repeal any other acts or parts of acts, and also except as
to proceedings then pending, to which the same or any of
them may be applicable.

§.16. That this act shall apply for the protection of all
persons for any thing done in the execution of their office,
in all cases in which, by the provisions of any act or acts of
parliament, the several statutes or parts of statutes by this
act repealed would have been applicable if this act had not
been passed.

§ 17. That this act shall apply to Upper Canada only;
and that the word "county" in this act shall include unions
of counties for judicial purposes.

Justice's FeeS.
By 14 & 15 V., c. 119, the following fees and no more are

authorised to be taken by justices of the peace, or by their
clerks:
§2. For information and warrant for apprehension,

or for an information and summons for assàult,
trespass or other misdemeanor............. 0 2 6
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For each copy of summons to be served on de-
fendant or defendants ..................... ...... 0 6

For a su.bpcena., only one on each side is to be
charged for in each case which may contain any
number of names; and if the justice of the case
shall require it, additional subpenas shall be issued
without charge..........................................0 0 6

For every recognizance, only one to be charged
in each case......... ...................... 0 i 3

For every certificate of recognizance under the
act of Upper Canada, *7 W. IV., c. 10.............. 0 3

For information and warrant for surety of the
peace or good behaviour, to be paid by complainant 0 2 6

For warrant of commitment for default of surety
to keep the peace or good behaviour, to be paid
by complainant ........... .............. ............... 0 2 6

§ 3. In all cases of Conviction where the Fees are
not expressly prescribed by any statute other than
the statute hereinbefore repealed, *4 W. 1 V.
c. 17.

For information and warrant for apprehension,
or for information and summons for service........ 0 2 6

For every copy of summons to be served upon
defendant or defendants ............................ 0 0 6

For every subpoena to a witness (as provided in
the 2nd § of this act) ..... ..................... 0 0 6

For hearing and determining the case ............ 0 2 6
For warrant to levy penalty ............... 3
For making up every record of conviction when

the same is ordered to be returned to the sessions,
or on certiorar. ............ 05 0

Provided always, that in all such cases as admit
of summary proceedings before a justice of the
peace, and vherein no higher penalty than £5
can be imposed, for the conviction there shall be

only charged ................................................ O 2 6
And for the warrant to levy the penalty ......... 0 1 3
And in all cases where persons are subpænaecd to

give evidence before justices in case of assault,
trespass or misdemeanor, sùch witnesà shall be
entitled, in the discretion of the magistrate, to re-
ceive for every day's attendance when the distance
travelled in coming to and returning from such
adjudication does not exceed ten miles............... 0 2 6

And for each mile above ten ..................... O. o 3
Every bill of costs when demanded to be made

out in detail......... .................... O O 6
Copy of any other paper connected with any

trial, and the minutes of the sarne if demanded,
every folio of 100 words................ .............. 0 0 6
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§ 6. This act not to authorise justices claiming fees of any
description connected with cases above the degree of misde-
meanor (a); nor shall witnesses in sucli cases be allowed any
thing for their attendance or travel, except under the order
of the court, before which the trial of the case shall he heard.

Commitment for Insulting a Justice of the Peace in the
execution of his office.

PROVINCE OF CANADA

County of , To ail or any of the constables or peace
to wit: 1 officers in the said county of , and

to the keeper of the common gaol of the said county of
at , in the said county of

Whereas A. B. being personally present this day at
before me, J. C., Esq., one of her Majesty's justices of the
peace in and for the county of , to answer and
make his defence to a certain information before exhibited
against him [state the ofence,] and being so personally pre-
sent before me, hath this day been guilty of divers gross
insults and contemptuous behaviour to me the said justice,
then being in the actual execution of mv office as such
justice of the peace as aforesaid [by accusing me of parti-
ality and injustice in the execution of my office [or as the
case may be.] And whereas the said A. B., in consequence of
such his insolent and contemptuous behaviour, is now here,by
me, the said justice, required to find sureties for his good be-
haviour-that is to say, two sufficient sureties to become bound
with him in a recognizance in the sum of each, conditioned
for the personal appearance of the said A. B. at the next
general quarter sessions of the peace te be holden in and for
the said county, and that in the meantirne he should be of good
behaviour ; but the said A. B. hath refused to find sureties and
to become bound in such recognizance as aforesaid : these are
therefore to command you the said constables and peace officers,
or any of you, to take the said A. B. and him safely to convey
to the common gaol of the said county at , in the said countyý,
and there deliver him te the keeper thereof together with this
my warrant, and I hereby command you, the said keeper, to
receive the said A. B. into your custody in the said common
gaol, and him there safely to keep until he fintd such sureties
and enter into such recognizance as aforesaid, or be from thence
otherwise delivered in due course of law. Given under my
hand and seal this day of , in the year of our
Lord 185 , at in the county of aforesaid.

Conmitment for a Tine certain.
PROVINCE OF CANADA

County of , To all or any of the constables or peace
to wit. officers in the said county of and to the

keeper of the common gaol of the said county of at

(a) No fees are allowed to justice in cases of felony.
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Whereas A. B. stands convicted before me (or us) one (or two)
of her Majesty's justices of the peace for the said county of
upon my (or our) view of insolent and contemptuous behaviour
towards me (or us) the said justice (or justices) this day of

185 , and in my (or our) presence while being and acting
in the due execution of my office as such justice of the peace,
as aforesaid (or our' respective ojices of justices of the peace as

aforesaid), and obstructing me (or us) in the due execution of
the same, against the peace of our said lady the Queen. These
are therefore to require and command you the said constables

or any of you, forthwith to apprehend, take and convey the said
A. B. to the common gaol (a) of the said county of *at
in the said county, and to deliver him to the keeper thereof
together with this warrant : and you the said keeper are hereby
commanded by me (or us) the said justice (or justices) to receive
and detain the said A. B. in your custody in the said common
gaol, for the space of (six hours, or such other reasonable time as
the justice, or justices may see fit), from the time of delivery of
the said A. B. into your custody under this warrant, and for
his offence aforesaid, whereof he stands convicted as aforesaid.
Given under my hand and seal, &c.

Notice of Motion for leave to file a Criminal Information
against a Justice.

To C. A., Esquire, one of her Majesty's justices of the peace
in and for the county of
Take notice, that I shall move her Majesty's Court of

Queen's Bench, at Toronto, on the day of next
term, or so soon after as counsel can be heard, for leave to file
a criminal information against you in the crown office there for
misconduct ini your office of justice of the peace, in illegally
and without any reasonable or probable cause whatsoever,
causing me to be apprehended, on the day of last, and
to be committed to the common gaol at in the said
county, and there to be detained for ta long space of time, to
wit, for the space of days, on a supposed charge of
Dated, &c.

Yours, &c. A. B.

JUVENILE OFFENDERS.

Act for the more speedy Trial and Punishment of--20
V., c. 29. (b)

§ 1. Every person who shall subsequently to the passing
of this act be charged with having committed, or having
attempted to commit, or with having been an aider, abettor,
counsellor, or procurer in the commission of any offence now,

(a) Or the offender may be committed to the lock-up house, under the 10
& il V., c. 41, but not exceeding 24 hours, see title "Lock-up House."

(b) This act is general, and relates to both sections of the province.
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or hereafter by law deemed simple larceny, or punishable as
such and whose age at the period of committing such offence,
shall not, in the opinion of the justice or justices before
whom brought, exceed the age of sixteen years, shall, upon
conviction, upon confession or proof before two or more

justices in open court, be committed to the common gaol or
house of correction within the jurisdiction of such justices,
there to be imprisoned with or without hard labour, for any
terra not exceeding three calendar montls, or in the discretion
of such justices shall forfeit and pay such suin not exceeding
£5 as they shall adjudge: provided that if such justices upon
the hearing, shall deem the offence not proved, or that it is
inexpedient to inflict any punishment, they shall dismiss the
party chargced on finding surety or sureties for future good
behaviour, or without such sureties, and then make out and
deliver to the party charged, a certificate under their hand
of such dismissal, in the form or to the effect in the schedule:
provided also, that if the justices shall be of opinion, before
the party charged shall have made his or her defence, that
the charge is a fit subject for prosecution by indictment, or
if the party charged upon being called upon to answer the
charge, shall objeet to summary trial under this act, such
justices insteac of adjudicating shall deal with the case as if
this act hadi not passed.

§ 2. The justices before whom any person shall be charged
and proceeded against under this act before such person shall
be asked whether he or she has any cause to shew why he or
she should not be convicted, shahl say to the person charged
these words, or words to the like effect: " We shallhave to
hear what you wish to say in answer to the charge against
you; but if you wish to be tried by a jury, you must object
now to our deciding upon it at once," and if such person, or a
parent or guardian of such person, shal then object, such
person shall be dealt with as if this act had not been
passed.

§ 3. Any two or more justices of the peace [for any district
in Lower Canada] or for any city, county, or union of counties
in Upper Canada sitting in open court, before whom anysuch
person charged with any offence punishable under this act
shall be brought or appear, are hereby authorised to hear and
determine the case under the provisions of this act: provided
always, that [the recorder or inspector and superintendent
of police, of either of the cities of Quebec, or Montreal, the
sheriff of any district in Lower -Canada, other than the
districts of Quebec and Montreal, any deputy sheriff in the
district of Gaspé) any judge of a county court in Upper
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Canada, being a justice of the peace, any recorder of a city
in Upper Canada being a justice of the peace, any police
magistrate in Upper Canada sitting in open court, and any
stipendary magistrate in Upper Canada sitting in open court,
anti having by law the power to do acts usually required to
be done by two or more justices of the peace, shall and may
within their respective jurisdictions hear and determine every
charge under this act, and exercise all the powers herein
contained as fully as two or more justices of the peace can
or nay do by virtue of this act.
§ 4. Relates exclusively to Lower Canada.

5. A certificate of dismissal, or a conviction under this
act shall be a release from all further proceedings for the
same cause.
§ 6. Where any personwhose age is alleged not to exceed

sixteen years shall be charged with any such offence on the
oath of a credible witness, before any justice of the peace,
such justice may issue his summons or warrant to summons
or to apprchend the person so charged, to appear before any
toV justices cf the peace, at a time and a place to be named
in such summons or warrant.

§ 7. Any justice. or justices if he or they think fit, may
remand for further examination or for trial, or suffer to go at
large upon his or her finding sufficient surety or sureties, any
such person charged as aforesaid ; and every such surety
shall be bound by recognizance, to be conditioned for the
appearance of the party before the same or some other
justice or justices for further examination, or for trial before
tvo or more justices of the peace as aforesaid ; or for trial at
some superior criminal court, as the case may be ; and every
such recognizance May be enlarged from time to time by any
such justice or justices to such further time as he or they
shall appoint. Every such recognizance 'which shall not be
enlarged shall be discharged without fee or reward when
the party shall have appeared according to the condition
thereof.

8. Every fine imposed under this act shall be paid to the
justices imposing the same, or to the clerk of the recorder's
court, clerk of the county court, or clerk of the peace, as the
case rnay be, and by him paid.over to the county treasurer
for county purposes if the same have been imposed in Upper
Canada.

9. It shall be lawful for any justice by summons to
require the attendance of any person as a witness upon the
hearing of any case before two justices under the authority
of this act at a fime and place to be named in such summons;
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and mxay bind by recognizance all persons whom he may con-
sider necessary to be examined touching the matter of such
charge, to attend at the time and place to be appointed by
him, and then and there to give evidence upon the hearing of
such charge : and in case any person so summoned or required
or bound as aforesaid, shall neglect or refuse to attend, then
upon proof of his having been duly summoned as hereinafter
mentioned or bound by recognizance as aforesaid, it shall be
la-wful for either of the justices before whom such person
ought tO have attended to issue a warrant to compel his
appearance as a witness.

§ 10. The summons may be served by delivering a copy
thereof to the party, or to some inmate at his usual place of
abode.

§ 11. The justices before whom any person shall be sum-
marily convicted of any such offence as aforesaid, may cause
the conviction to be drawn up in the form set forth in the
schedule ; or in any other form of words to the same effect.

§ 12. No such conviction shall be quashed for want of form,
or removed by certiorari into any superior court; and no war-
rant of commitment shall be held void by reason of any
defect therein, provided it be therein alleged that the party
has been convicted, and there be a good and valid conviction
to sustain the same.

13. Such conviction and recognizances to be forthwith
transmitted to the clerk of the peace for the city, county or
union of counties, wherein the offence was committed; and said
clerk of the peace shall transmit to the provincial secretary
a quarterly return of the names, offences and punishments,
mentioned in the convictions, with such other particulars as
may from time to time be required.

§ 14. No conviction under this act shall be attended with

forfeiture, and whenever any person shall be deemed guilty
under this act it shall be lawful for the presiding justices to
order restitution of the property in question to the owner or
his representatives,: and if not forthcoming, the same jus-
tices, whether they award punishment or dismiss the com-
plaint, may inquire into and ascertain the value thereof in
money, and if they think proper, order payment of such
money to the owner, by the party convicted, either at one
time, or by instalments, at such periods as the court May
deem reasonable; and the party shall be liable to be sued
for the same as a debt, with costs.

15. Whenever any justices of the peace shall adjudge any
offender to forfeit and pay a pecuniary penalty under this
act, and sucli penalty shall not be forthwith paid, it shall be
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iawful for such justices, if they shall deem it expedient, to
appoint some future day for payment, and to order the of-
fender to bc detained in safe custody until the day so ap-
pointed, unless such offender shall give security to the satis4
faction of such justices for his or her appearance on such
day; such security to be taken by way of recognizance or
otherwise, at their discretion: and if at the time appointed
such penalty shallh not be paid, it shall be lawful for the same
or any other justices of the peace, by warrant under their
hands and seals, to commit the offender to the common gaol
or house of correction within their jurisdiction, for any time
rot exceeding three months, reckoned from the day of adju-
dication: such imprisonment to cease on payment of the
penalty.

16'. Justices of the peace, before whom the party shall be
tried, are authorised at their discretion to order payment to
the prosecutor and witnesses of such sums of money as to them
shall seem reasonable, sufficient to reimburse the expenses
they shall severally have incurred in attending before them,
and in otherwise carrying on such, prosecution, and also to
compensate them for their trouble and loss of time, and to
order payment to the constables and other peace officers for
the apprehension and detention of any offender ; and al-
though no conviction shall actually take place, such justices
nay order all or any of the payments aforesaid when they
shall be of opinion that the parties acted boncftde; and al
such expenses shall be ascertained and certified under the
hands of such justices ; provided that the costs to be paid as
aforesaid do not in any case exceedforty shillings.

17. Such orders for payment of expenses to be forth-
with made out and delivered by said justices or one of them,
or by the clerk of the recorder's court, county court, or clerk
of the peace (as the case may be) unto such prosecutor or
person upon payment of one shilling fee and no more to
such clerk, and shall be made upon the officer to whom fines
imposed by this act are required to be paid over in the (dis-
trict) city, county or union in which the offence was com-
mitted, who is required to pay the same upon sight.

§ 18. Actions against any person for any thing done in
pursuance of this act shall be laid and tried in the (district
or circuit in Lower Canada) or in the county or union of
counties in Upper Canada, where the fact was committed,
and be commenced within three months after, and notice in
writing of such action shall be given to the defendant one
month at the least before action : the defendant may plead
the general issue and give this act and special matter in evi-
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dence, and no plaintiff shall recover, if tender of sufficient
amends shall have been made before action, or if a sufficient
su-n paid into court ; and if verdict for the defendant, or
plaintiff become nonsuit, &c., the defendant shall recover
full costs.

Sec also "Reformatory Prison."

KIDNAPPING.

Is the forcible abduction or stealing away of a man, woman
or child, from their own country, and sending them into
another-4 BI. Com., p. 219; and is punishable at cons-

mon law with fine, imprisonment and pillory-1b.; and
also by statute 11 & 12 Wm. III., c. 7, though principally
intended against pirates, it is enacted " that if any captain
of a merchant vessel shall (during his being abroad) force

any person on shore, or wilfully leave him behind, or refuse
to bring home all such men as he carried out, if able and de-

sirous to return, he shall suffer three months' imprisonment.'
Upon this subject the learned commentator on Blackstone

(Christian) has this note: where a child is stolen for the sake
of its clothes, it is the same species of felony as if the clothes
were stolen without the child ; but, without referring it to

that class of offences, stealing a child from its parents is an
act so shocking and horrid, that it would be considered the

highest misdemeanor, punishable by fne, imprisonment and

to be a misdemeanor to steal a dead body from a grave. A
pillory, upon the same principle on which it was decided

special provision, however, is now made against this offence,
by4 & 5 Vic., c. 27, § 21, for which see title " Child Stealing,"

p. 145.

KING'S BENCH, OR QUEEN'S BENCH.

Thejurisdiction of this court is very high and transcendent.
It keeps all inferior jurisdictions within the bounds of their

authority, and may either remove their proceedings to be

determined there, or prohibit their progress in the court

below. It superintends all civil corporations; it commands
magistrates and others to do what their duty requires, in

every case where there is no specific remedy ; it protects the
liberty of the subject by speedy and summary interposition,
and is empowered to find redress in every matter of inquiry.

-2 Jaw. c. 3, § 3. It takes cognizance both of civil and

criminal causes. On the crown side, its jurisdiction extends

to all manner of offences, from high treason down to the most

trival misdemeanor, or breach of the peace, and it may award

process mto any part of the province. Into this court, alse,
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indictments from all inferior courts may be removed, by writ
of certiorari, and tried either at the bar, or by writ of nisi
pius, at the assizes for the county out of which the indict-
ment is brought.

ln most cases of misdemeanor, it is in the discretion of the
Court of King's Bench, to infiict such fine and imprisonment,
andi eve infamous punishment (not prohibited by statute)
on offenders, as the nature of the crime requires ; and the
court may commit to any prison in the district.-2 Iaw. c.

5, § 5.
Tle Court of King's Bench, in this province, was created

and established by statute 34 G. III., c. 2, and the change of
stye of the court to the "Queen's Bench," was effected by
the 2 V., c. 1.

KING'S EVIDENCE.

Is obtained by the admission of an accomplice against his
fellows upon an implied confidence, which the judges of gaol
delivery have usually countenanced and adopted, that if such
accomnplice makes a full and complete discovery of that and
of all other felonies, to which be is examined by the magis-
trate, and afterwards gives his evidence without prevarication
or fraud, he shall not himself be prosecuted.-4 Bi. Com.
381. The discretionary power, ho-wever, thus exercised by
justices of the peace, is founded in practice only, and cannot
control the authority of the court of gaol delivery, and exempt
the accomplice, at all events, from being prosecuted; for a
motion must be made to a judge for leave to admit an
accomiplice to be a witness, though the judge, unless he
shoulid sec some particular reason to tbe contrary, will prefer
the one to whom this encouragement has been held out by
the justice of the peace.-lbid. Such admission to be a
witness, does not entitle the accomplice to a pardon of right,
but amounts merely to a promise of a recommendation to
Mercy, upon condition, that the accomplice makes a full and
fair disclosure of all the circumstances of the crime for which
the other prisoners are tried, and in which he has been con-
cerned in concert with them: upon failure, on his part, of this
condition, be forfeits all claims to protection.-R. v. Rudd,
Cowp. 331; 1 Leach, 115. Thus, where upon a trial before
Buller, J., atYork (England), the accomplice (who was admitted
a witness) denied in his evidence, ail that be had before con-
fessed, upon which the prisoner was acquitted-the judge or-
dered an indictment to be preferred against the accomplice for
the same crime ; and upon his previous confession, and other
circumstances, he was convicted and executed.-4 BI. Cam. 331,
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note 6. And the claim of an accomplice does not extend be-
yond those offences in whicli he has been connected with the
prisoner, and concerning which he has previously undergone
an examination.-IR. v. Duce, 1 Chetw. ; Burn. 212.

Until the trial, the accomplice so to be admitted as king's
evidence, will, of course, be kept in custody, as well as the
principal.

See also further on this subject, title "l Aprovers'' ante
p. 42.

KING'S STORES.

By 33 El., c. 4, 22 0. 11., c. 5, if any person having the
charge or custody of any of the King's armour, ordnance,
ammunition, shot, powder, or habiliments of war, or of any
victuals provided for victualling the army, shall for lucre or
gain embezzle, purloin, or convey away the same, to the
value of 20s., or shall feloniously steal or embezzle any of
her Majesty's sails, cordage, or any other of her Majesty's
naval stores, to the value of 20s., he shall, (on prosecution
within a year) be adjudged guilty of felony.

By 9 & 10 W. III., c. 41, 17 G. IL., c. 40, § 10, 11, no per-
son, other than persons authorised, by contracting with her
Majesty's oficers, shall make any stores of war or naval stores,
with the Queens's mark, that is cordage of three inches and
upwards, with a white thread laid the contrary way; or any
canvas with a blue streak in the middle ; or any other stores
with the broad arrow, on pain of forfeiting the same, and
£100, with costs, (on conviction at the assizes or sessions),
half to the Queen and half to the informer.

By 9 & 10 W. III., c. 41, any such person, in whose custody
such goods or stores, so marked, (or any timber, thick stuf,
or plank, marked with the broad arrow, 9 G. I., c. 8, § 3,)
shall be found shall forfeit the same and £200, with costs, in
like manner, and be imprisoned till paid, unless he shall
upon trial produce a certificate from the principal officers of
the navy, expressing the quantity and on what occasion he
came by them.

By 9 G. I., c. 8, § 4, the court may mitigate the penalty,
and as tley sec cause, commit the offender to gaol till pay-
ment, or may punish him corporally by publie whipping, or
hard labour for six months, or a less time.

By 12 G. III., c. 24, § 1, if any person within this realm,
or in any of the islands, countries, forts, or places thereunto
belonging, shall wilfully and maliciously set on fire, burn or
destroy, (or aid therein) any of her Majestys ships of war,
whether on float, or building in any dock-yard, rope-yard,

Uig'o %.t'otom.,
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victualling office or buildings, belonging thereto, or any
military or naval stores therein deposited, he shall be ad-

judged guilty of felony.
The provisions of this act are by the *3 W. IV., c. 3,

confirmed, in relation to this province.

LANDLORD AND TENANT.

Distress for Rent in Arrear.

First.-Distress for rent must be for rent in arrear; there-
fore it may not be made on the same day on which the rent
becomes due; for if the rent is paid in any part of that day
awhilst a man can see to count money the payment is good.
Second.-It must not be after tender of payment.-Inst. 107.
Third.-Persons having rent in arrear upon any lease deter-
minecd, may distrain for such arrears after the determination
of the lease, in the same manner as if it had not been deter-
mined; provided that such distress be made within six
calendar months after the determination of suclh lease, and
during the continuance of such landlord's title or interest,
and during the possession of the tenant from whom such
arrears became due.-8 An. c. 14, § 6, 7 (a). Before the
statute of the 17 C. II., c. 7, in case a distress was
too little, where sufficient dissress was to be had, a man
could not distrain again, be the demand never so great.
But now, by said statute, in all cases where. the value
of the cattle distrained shall not be found to be of the
anount distrained for, the party to whom such arrears were
duc, his executors or administrators, may distrain again for
the residue. § 4. So, in like manner, where the distress is
made by virtue of the warrant of a justice of the peace, in
nature of an execution : and the distinction appears to be
this,-where a person hath an entire duty, he shall not split
the entire sum, and distrain for part of it at one time, and
for part of it at another time ; and so toties quoties for
several times, for that is great oppression; but if a man
seizeth for the whole sum that is due to him, and only
mistakes the value of the goods seized, there is no reason
why he should not complete his execution, by making a
further seizure.-Burrow, Mansfield, 589; 3 BI. Com. 12.
If any distress and sale shall be made for rent in arrear
and due, when none is in truth due, the owner shall recover
double value, with full costs.-2 W. . M., sess. 1, c. 5, § 5.

Distresses must be proportionate to the thing distrained

(a) A similar provision in *7 W. IV., c. 3, ý 28.
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for. By the statute of Marlbrige, 52 Hen. III, c. 4, if any
man takes a great or unreasonable distress for rent-arrere,
he shall be heavily amerced for the same. As if the landlord
distrains two oxen for twelve-pence rent ; the taking of both
is an unreasonable distress; but if there were no other dis-
tress nearer to the value to be found, he might reasonably
have distrained one of them. The remedy for excessive dis-
tress is by a special action on the statute of Marlbridge, for
an action of trespass is not maintainable upon this account,
it being no injury at common law.-3 BI. Com. 12.

That Goods may be Distrained, and what not.

Distress for rent must be of a thing whereof a valuable
property is in some body ; and therefore dogs, bucks,
does, conies, and the like, that are fer naturæ, cannot
be distrained.-1 Inst. 47. Although it be of valuable
property, as a horse, yet, if when a man or woman is
riding on him, or an axe in a man's hand, cutting of
wood, and the like, they are for that time privileged, and
cannot be distrained.-1 Inst. 47. And it hath been
held, that the horses joined to a cart, with a man upon it,
cannot be distrained for rent (although they may for damage
feasant), but both cart and horses may, if the man be not
upon the cart.- Vent. 36. Valuable things shall not be
distrained for rent if brought to the premises for the benefit
and maintenance of trades, which by consequence are for
the commonwealth, and are there by the authority of law,
as the horse in a smith's shop; nor the cattle or goods of
a guest at an inn; nor the materials in a weaver's shop for
making cloth ; nor cloth or garments in a tailor's shop:
nor sacks of corn or meal in a mill; nor any thing distrained
for damage feasant; for it is in the custody of the law and
the like.-1 Inst. 47; 2 Burr. 1498. But a chariot or horses
standing at livery are not exempt.--lb. Beasts belonging to
the plough shall not be distrained (which is the ancient common
law of England, for no man shall be distrained by the utensils
or instruments of his trade or profession, as the axe of the
carpenter, or the books of a scholar), while goods or other
beasts may be distrained.-1 Inst. 47. But this rule bolds
only in distresses for rent in arrear, and the like ; but doth
not extend to cases where a distress is given in the nature of
an execution, by any particular statute, as for poor rates,
and the like.-3 Salk. 136 ; 1 Burr. 579; Ld. Raym.384.
Implements of trade may be distrained iwhen they are not
in actual use and no other sufficient distress can be found
on the premises.-Co. Litt. 47, (a) 4 T. R. 565; 6 Prie.



Bep. 3; 2 Chitty's B. 167. Furnaces, cauldrons or other
things fixed to the freehold, or the doors or windows of a
house, or the like, cannot be distrained.-1 Inst. 47. Things
for wbich a replevin will not lie, so as to be known again, as
noney out of a bag, cannot be distrained.-2 Bac. Abr. 109.
But money in a bag sealed, may be distrained, for that the bag
Scaled may be known again. By the 2 W. & M. sess. 1, c. 5,

, persons having rent in arrear, on any demise, lease or
coritract, may seize and secure any sheaves or cocks of corn,
or corn loose, or in the straw, or hay being in any barn or
granary, or upon any hovel, stack or rick, or otherwise,
upon any part of the land charged with rent, and may lock
up or detain the same, in the place where found, in the
nature of a distress, so as the same be not removed, to the
damage of the owner, out of the place where found and
scized, but kept there (as impounded) till replevied or sold.
Also by the 11 Geo. IL., ch. 19, § 8, the landlord may take
and seize corn, grass, hops, roots, fruits, pulses or other
products growing, as a distress; and the same may eut,
gather, makC, cure, carry, and lay up, when ripe. in the
barns or other proper place, on the premises ; and if there
shall be no barn or proper place on the premises, then in
any other barn or proper place which he shall procure so
near as may be to the premises; the appraisement whereof
shall be taken when eut, gathered, cured, and made, and
not before. And notice of the place where the goods so
distrainedi shall be lodged, shall in one week after the lodg-
ing thereof be given to the tenant or left at the last place
of his abode. § 9. And generally, whatever goods and
chattels the landlord finds upon the premises, whether they in
fact belong to the tenant or a stranger, are distrainable by him
for rent, (with the exceptions in favour of trade) above speci-
fied; for otherwise a door would be opened to infinite frauds
upon the landlord ; and the stranger hath his remedy over
by action on the case against the tenant, if by the tenant's
default the goods are distrained.-3 Blackstone, 8. With
regard to a stranger's beasts, if they are put in by consent of
the owner of the beasts they are distrainable immediately
afterwards for rent-arrere by the landlord; so. àlso if the
stranger's cattle break the fences, and commit a trespass by
coming on the land, they are distrainable immediately by the
lessor for his tenant's rent. But if the lands were not suffi-
ciently fenced so as to keep out cattle, the landlord cannot
distrain them, till they have been levant and couchant on the
land; that is, have been long enough there to have lain down,
and rose up to feed ; which in general is held to be one night



at least: and then the law presumes that the owner May
have notice whether lis cattle have strayed, and it is lis own
ncgligence not to have taken them away: yet if the lessor
of his tenant wcre bound to repair the fences, and did not,
and thereby the cattle escaped into their grounds, without
the negligence or default of the owner, in that case, though
the cattle may have been levant and couchant, yet they are
not distrainable for rent, till actual notice is given to the
owner that they, are there and he neglects to remove them:
for the law will not suffer the landlord to. take advantage of
bis own, or his tenant's wrong.-3 BI. Com. 8, 9. But cattle
put into a field by a drover with the consent of the occupier
to graze only one night on their way to a fair or market, are
not liable to distress for rent.-2 Vern. 130.

Goods of a principal in the hands of a factor are privileged
from distress, being for the benefit of trade.-6 Moore Bep.
243, so goods landed at a wharf. and consigned to a broker
as agent of the consignor, for sale, and placed by the broker
in the wharfingcer's warehouse as they were brolight there in
the course of trade.-1 Bing. 283. So goods carried to be
weigched, even at a private house, if in the way of trade, are
exempt: so is a horse that has carried corn to a mill to be
ground.-Cro. Eliz. 548, 596. Goods in possession of a
carrier are also exempt, and this though the carrier was not
a publie one.-1 Salk. 249. But horses or cattle sent to agist

(or pasture) may be immediately distrained by the landlord
for rent in arrear, and the owner must seek his remedy by
action against the tenant. The principle of this rule extends
to public livery stables, to which if horses and carriages are
sent to stand, tliey are distrainable by the landlord.-3 Burr.
1498. So upon the same principle the goods of lodgers, or
any other person on the premises, are liable to be distrained;
and to exempt goods being at an inn, they must be within the
very precincts of the inn, and not on other premises at a
distance belonging to it.-Barnes, 472.

A rent may not be distrained for in the night, but in the

day time.-1 Inst. 142. For before sunrise or after sunset
no man may distrain but for damage feasant.-Mirrour,
c. 2, § 26.

Distress how to be Demeanecd.

When the distress is thus taken, the next consideration is
the disposal of it; for which purpose the things distrained
must, in the first place, be carried to some pound, and there
impounded by the taker. But in their way thither they may
be rescued by the owner in case the distress was taken with-



out cause or contrary to law, as if no rent be due; if they
were taken upon the highway, or the like, in these cases
the tenant may lawfully make rescue. But if they be once
impounded, even though taken without any cause, the owner
may not break the pound and take them out, for they are in
the custody of the law.-3 Bi. Com. 12 ; Co. Litt. 160, 161.
But the ordinary and most usual course of treating a dis-
trcss when made, is that provided for by the following statute.

B1v Il Geo. IL., c. 19, any person distraining may impound
or otherwise secure the distress of what kind soever it be, in
such place or in such part of the premises as shall be most
convenient; and may appraise and sell the same as any
person before might have done off the premises.-§ 10.

Cattlc distrained may not be worked or used, unless for
the owners benefit, as a cow milked, or the like-Cro. Jac.
148; and if the distress be lost by the act of God, as if the
distress dies in the pound without any default in the dis-
traner, in such case lie may distrain again.-1 Salk. 248.

By statute 2 W. & M., sess. 1, c. 5, where any goods shall be
distrained for rent, and the tenant or owner shall not, within
fise (lays after such distress, and notice thereof left at the
premises, replevy the same, the person distraining, with the
sherif, under sherif, or constablC of the peace, shall cause
the goods distrained to be appraised by two sworn appraisers
whom such sheriff or constable shall swear), to appraise the

same truly, and after such appraisement, the same shall be
sold for the best price that can be got, for satisfaction for
the rent and charges of the distress, appraisement and sale;
leaving the overplus (if any) with the sheriff or constable,
for the owner's use. The five days are reckoned inclusive of
the day of sale ; as if the goods are distrained on the lst,
they must not be sold before the 6th.-1 E. Bla. 13. But
by consent of the tenant the landlord may continue in pos-
session longer than the five days without incurring any
liability.-7 Price, 690.

Ieplevin.
Where the tenant disputes the validity of the distress, his

remedy is by action of replevin. The tenant may replevy
the goocs seized at any time within the five days, or at any
time before the sale.-5 Taunt. 451; fMarsh, 135. The
party intending to replevy sues out a writ of replevin. If
the distress exceed £15, the writ is sued out from the Queen's
Bench (or Common Pleas); if not exceeding £15 then from
the county court.-*4 W. IV., c. 7, § 7. The writ is directed
to the sheriff, commanding him to replevy the goods to the

64
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plaintif, and to summons the defendant (the landlord). The
statute requires that before the sheriff shall proceed to re-
plevy he shall take pledges from the plaintiff by bond (with
sureties), in the form prescribed, conditioned for the prosecu
tion of the action, and the return of the goods, if such return
be adjudged. The statute 11 G. II., c. 19, requires thiat
the sheriff shall take bond, with two sureties, in double the
value of the goods distrained. The sheriff on receiving such
security, is then immediately, by his officers, to cause the
chattels distrained to be restored to the party distrained
upon, and the action of replevin proceeds in the ordinary
way of other actions.

Fraudulent removal of Goods, te.
By 11 G. II., c. 19, § 1, if any tenant for life, years, at will,

sufferance, or otherwise, shall fraudulently, or clandestinely,
convey off the premises his goods or chattels, to prevent the
landlord from distraining, such landlord, or any person by him
lawfully empowered, may, in thirty days next after such con-
veying away, seize the same wherever they shall be found,
and dispose of them in such manner as if they had been
distrained on the premises. § 2. But no landlord shall
distrain any goods sold bonâ fide, and for a valuable consider-
ation, before such seizure made, to any person not privy to
such fraud. § 3. And if any tenant shall so fraudulently
remove and convey away his goods or chattels, or if any
person or persons shall wilfully and knowingly aid or assist
him in such fraudulent conveying away or carrying off any
part of his goods or chattels, or in concealing the same, any
person so offending shall forfeit to the landlord double the
value of such goods, to be recovered in any court of record.
§ 4.. But if the goods and chattels so fraudulently carried
off or concealed shall not exceed the value of £50, theland-
lord or his agent may exhibit a complaint in writing before
two justices of the peace of the same county or division,
residing near the place where such goods and chattels were
removed, or near the place where the sanie were found, not
being interested in the lands or tenements whence ,such
goods were removed ; who may summon the .parties con-
cerned, examine the fact, and all proper witnesses, upon oath

(or if a Quaker, upon affirmation), and in a summary wj
determine whether such person or persons be guilty of ithe
offence with which he or they are charged ; and to enquire
in like manner of the value of such goods and obattels, and
upon full proof of the offence, by order under their hans
and seals, the said justices shall adjudge the offender or
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offenders to pay double the value of the said goods and
chattels to such landlord, his bailiff, servant or agent, at
such time as the said justices shall appoint; and if the
ofender or offenders, having notice of such order, shall
refuse or neglect so to do, they shall, by their warrant, levy
the same by distress; and for want of such distress, may
commit the offender or offenders to the house of correction,
there to be kept to hard labour, without bail or mainprise,
for the space of six months, unless the money so ordered to
be paid as aforesaid shal be sooner satisfied. § 5. Persons
aggrieved by order of such justices may appeal to the
next general quarter sessions, who may give costs to either
party. § 6. And where the party appealing shall enter into
recognizance, with one or two sureties, in double the sum so
ordered to be paid, with condition to appear at such sessions,
the order of the justices shall not be executed against him-
in the mean time. § 7. Where any goods or chattels, fraudu-
lently or clandestinely conveyed or carried away, shall be
put, placed or kept in any house, barn, stable, out-house,
yard, close, or place locked up, fastened, or otherwise
secured, so as to prevent such goods or chattels from being
taken and seized as a distress for arrears of rent, it shall
be lawful for the landlord, or his steward, bailiff, receiver, or
other person or persons empowered, to take and seize, as a
distress for rent, such goods and chattels (first calling to his
assistance the constable, headborough, or other peace officer
of the district, &c.); and in case of a dwelling-house (oath
bei;g first made before a justice of the peace of a reasonable
ground to suspect that such goods or chattels are therein),
in the day time, to break open and enter into such house,
barn, stable, out-house, yard, close or place, and to take and
seize such goods and chattels for the said arrears of rent, as
he might have done if they had been in any other place.

Notice to Quit.

If the tenancy be from year to year, six months notice to
quit by the landlord or the tenant is requisite to put an end
to the tenancy. The notice cannot be given at any time of
the year, but must be given six months clear before the end
of the current year of the tenancy. If the tenancy be by
the quarter, month, or week, corresponding notice must be
given; that is, three. months, one month, or one week, as the
case may be, such notice transpiring at the end of the quarter,
month, or week, of the original holding. In the case of a
tenancy for a time certain, that is, if the tenant take the
premises for one year certain, and not by the year, or from
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year to year, notice to quit is not necessary, but the landlord
is entitled to his possession at the expiration of the year;
and so likewise where the tenancy be for a time certain for
a shorter period than a year.

Case of Tenant Holding Over.

By 4 G. IL, c. 28, if any tenant for life, or years, or
other person who shall come into possession by, from, or
under him, shall wilfully hold over any lands after the
determination of such tcrm, and after demand made, and
notice in writing given for delivering the possession thereof,
he shall, for the time he shall so hold over, pay double the
yearly value, to be recovered by action of debt M any court
of record.-§ 1.

By 11 G. II., c. 19, § 18, if any tenant shall give notice
of his intention to quit the prcmises at a time mentioned in
such notice, and shall not accordingly deliver up possession
at the time in such notice contained, he, his executors or
administrators, shall frorn thenceforward pay double rent, to
be recovered in lilke manner as the single rent.

*By 4 W. IV., c. 1, it shall be lawful for any landlord,
whose tenant shall, after the expiration of any tenancy (by
parol or writing) wrongfully refuse, upon demand made.in
writing, to go out of possession, to apply to the Court of
King's Bench in term, or to a judge in vacation, upon affida-
vit, who shall order a writ to issue for summoning a jury of
twelve men, before the commissioner named to determine the
matter; and if in favour of the landlord, a writ of possess-
ion shall be issued.

Deserting the Premises.

By 11 G. IL., c. 19, § 16, if any tenant at rack-rent,
or where the rent reserved shall be full th7ree-fourths of
the yearly value of the demised prenises, who shall be
in arrear for one year's rent, shall desert the premises
and leave the same uncultivated or unoccupied, so as
no sufficient distress can be had, two justices (having ne
interest in the premises) may at the request of the land-
lord go upon and view the same, and affix on the most
notorious part of the premises notice in writing what day (at
the distance offourteen days at the least) they will return to
take a second view, and if on such second view, the tenant
shall not appear and pay the rent, or there shall not be
sufficient distress on the premises, then the justices may put
the landlord into possession, and the lease as to such demise
shall from thence be void. § 17. But the tenant may ap-
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peal to the next justice or justices of assize, who may award
costs to either party.

Rent how far IRecoverable by Executors.

By 32 Hl. VII, c. 37,. it is enacted that the executors
and administrators of any person to whom any such rent
shall be due and not paid at the time of his death, may dis-
train upon the premises, so long as they shall continue in
the possession of sucli tenant, or of any other person claim-

iog under him.
Sec also *7 W. IV., c. 3, § 17.

costs.

*By the 1 V., c. 16, § 1, no person whatsoever making
aniy distress either for rent or for any penalty imposed by
the laws of this province, when the sum demanded shall not
exceed the sum of £20, for and in respect of such rent or
penalty, nor any person whatsoever employed in any manner
in making such distress, or doing any act whatsoever in the
course of such distress, or for carrying the same into effect,
shall have, take or receive,•out of the produce of the goods
or chattels distrained upon and sold, or from the tenant or
other person distrained, or from the landlord, or from any
other person whatsoever, any other or more costs and
charges for and in respect of such distress, or any matter or
thing done therein, than such as are fixed and set forth in
ohe schedule annexed, and no person shall make any charge
for any thing mentioned in the schedule not really done.
§2. Any person offending herein may be summoned by any
one justice upon the complaint of the party aggrieved, and
if it shall appear to such justice that the person or persons
complained of-shall have levied, taken or received, or had
other and greater costs and charges than mentioned in the
schedule, or made any charge for any thing mentioned in the
schedule not really done, such justice shall order and ad-
judge treble the amount of the moneys so unlawfully taken
to be paid, by the person or persons so having acted, to the
complainant, together with full costs; and in case of non-
payment, such justice shall issue his warrant to levy the
samte by distress and sale of the goods and chattels of the
offender, and in case of insufficient distress, such justice
shall by warrant under his hand commit the party to the
common gaol, there to remain until such order or judgment
b satisfied. § 3. Such justice may summon and examine
witnesses on oath touching such complaint or the defence
against it ; and in case of non-attendance, without lawful
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excuse, or refusal to be examined, such person shall forfeit a
sum not exceeding 40s., to be enforced by distress or com..
mitment in like manner as aforesaid, except as regards the
form of the order as hereinafter provided. § 4. Any party
preferring an unfounded complaint shall be adjudged to pay
costs not exceeding 20s. to the defendant, to be enforced in
manner aforesaid: provided always, that no order or judg-
ment be made against the landlord, unless such landlord
shall have personally levied such distress ; and providedfur-
trer, thrat no person aggrieved by any such distress, or any
proceedin•gs had in tie course thereof, or by any costs or
charges levied in respect of the sanie, shall be barred from
any legal remedy, excepting so far as any complaint to be

preferred by this act shall have been determined, and suci
order and judgment ,may be given in evidence under the
plea of the general issue. § 5. Such orders and judgments
on such complaints shall be made in the form' in the sched.
ule annexed, and may be proved before any court by p:oof
of the signature of the justice, and such orders as regards
witnesses shall be made in such form' as to such justice shall
seem fit and convenient. § 6. Every broker, .constable,
bailiff or other person wiho shall make and levy any distress,
shall give a copy of his charges and of all the costs and
charges of any distress whatsoever signed by him to the
person or persons on whose goods and chattels any distress
shall be levied, although the rent or penalty demanded shall
exceed £20.

SCIIEDULE.

Form of the Order and Judgment of the Justice before whom
complaint is preferred, when the Order and Judgment is
for the Complainant.

In the matter of complaint of A. B. against C. D., for the
breach of the provisions of an act passed in the year of the
reign of her Majesty Queen Victoria, intituled, " An Act,"
[insert the title.of this act], I, E. F., a justice of the peace in
and for the , do order and adjudge, that the said C. D.
shall pay to A. B. the sum of , as a compensation and
satisfaction for unlawful charges and costs levied and taken
from the said A. B. under a distress for [as the case may be],
and the further suai of for costs in this complaint.

(Signed) E. F.

Forn of the Order and Judgment of the Justice, when he
dismisses the complaint as unfounded, with or without
costs, as the case may be.

In the matter of coniplaint of A. B. against C. D. for the
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breach of the provisions of an act passed in the year of the
reign of her Majesty Queen Victoria, intituled, "An Act,"'

insert t/he title of t/is act] I, E. F., a justice of the peace in and
for the d% order and adjudge that the complaint of the
said A. B. is unfounded, [if costs are given], and I do further
order and adjuge, that the said A. B. shall pay unto the said
C. D. the sum of

(Signed) E. F.

Schedule of Costs and Charges on Distresses for small Rents
and Penalties.

Levying distresses under £10-5s.
Man keeping psssession, per diem-3s. 9d.
Appraisement, whether by one appraiser or more-4d. in the

pound on the value of the goods.
If any printed advertisement-not to exceed in all 5s.
Catalogues, sale and commission, and delivery of goods-1 . in

the pound on the net produce of the sale.

By the 4 & 5 V., c. 25, § 37, the stealing of any chattel
or fixture by the tenant is made felony, for which see titlô

Larceny.
Form of Notice to Quit.

SIR,-I hereby (as agent of Mr. Nokes, your landlord, ou his
belalf,) give you notice to quit and deliver up possession of
tie [house, lands, and premises, with the appurtenances] situate
at , in the county, which you hold of [him] as tenant
thereof, on the day of next, or at the expiration of the
current year of your tenancy, which shall expire next after the
end of one-half year from the date of this notice. Dated the

day of , 1855.
JAMES NoEs.

Warrant to Distrain.

To Mr. A. B., my bailiff, greeting: Distraima the goods and
chattels of Joseph Stiles, in the house he now dwells in, [or

upon the farm he now occupies," as the case may be], situate
at , in the- county of , for £22 10s. 6de-, being the
amount of [one year's] rent due to me for the same, on the
day of , last,; -and for your so doing this shall be your
sufficient warrant and authority. Dated this day of

JOHN Noncas.

Inventory of Goods Dietrained.

An inventory of the several goods and chattels distrained
by rne, whose name is hereunder writgen, the day of
in the year , in the houses, out-houses, and lands of A. T.,
in , by the authority, anpd on the behalf of A. L., of
for pounds arrears of rent due to him, the. eaid A. L.
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In the Dwelling-house.

One Table,
Six Chairs, &c.

In the cow-house.
Six Cows,
Two Calves, &c.

Notice of .Distress.
Mr. A. T.

Take notice, that by the authority, and on the behalf of your
landord, A. L., I have this day of , in the year of our
Lord distrained the several goods and chattels specified
in the schedule hereunto annexed, in your houses, out-houses
and grounds, at , for £ , arrears of rent due to him
the said A. L.; and if you shall not pay the said rent so due
and in arrear as aforesaid, or replevy the said goods and chattels,
I shall, after the expiration of five days from the date hereof,
cause the said goods and chattels to be appraised and sold,
according to the statute in that case made and provided.

Given under my hand, the day and year first above written.
A. D.

Witness, that a copy hereof was this day delivered to the
said A. T. (or left at the dwelling-house of the said A. T.)

A. W.

Appraisers' Oath.

You, and each of you, shall well and truly appraise the goods
and chattels mentioned in the inventory, according to the best
of your understanding. So help you God.

Form of the Appraisement.

The appraisement may be in the form of an inventory, specify-
ing the particulars, and their respective valuations; and then
add at the end,

Appraised by us, this day of in the year
A.A
B. P. Sworn Appraisers.

Form of a complaint upon oath to be made before a Justice,
in case of a dwelling-house where goods and chattles are

fraudulently and clandestinely removed, and conveyed
away and secured, so as to prevent them from being taken
and seised as a distress for rent.

PROVINCE OF CANADA:

County of Theinformation and complaint of A. J.,
to wit. of taken upon oath before us the under

signed, two of her Majesty's justices of the peace in and for
the said county of at in the said county of this
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day of in the year of our Lord one thousand eight hundred
and ,who saith that A. O. of , is justly and truly
indebted to this informant in the sum of for arrears of

rent for a [house and lot situate at ] due to this informant
y the said A. O. on the day of , and that the said

h. . bath fraudulently and clandestinely conveyed and carried
awav. or caused to be so conveyed or carried away, certain

oods and chattels of him the said A. O. from the said [house
ani lot] after the said arrears had so become due; in order to

prevent the said goods and chattels from being seized and
distrained by this informant for the said arrears of rent, and
that the said goods and chattles are, as this informant hath
zood cause to suspect, and doth suspect and verily believe, put,
ilaced, or kept, in the dwelling house, barn, stable, out-house,
vard. close, or other place, of at locked up, fastened or
(tiernise secured, so as to prevent the said goods and chattels
from being taken and seized by this informant as a distress for
sulch arrears of rent as aforesaid ; wherefore the said A. J.
praveth our warrant in the premises.

Taken and sworn at the A. J.
day of before

Warrant upon the preceding Complaint and Oath.
PROVINCE OF CANADA:

County of , To all or any of the constables or other
to wit. peace officers in the said county.

Whereas A . Jof , yeoman, hath this day of
exhibited his complaint, and made oath before us the under-
oigned, two of her Majesty's justices of the peace for the said
county, that A. O. of has fraudulently and clandestinely
conveyed and carried away or caused to be so conveyed and
carried awav, certain goods and chattels of hima the said A. O.,
fron a certain house and lot, situate at , to prevent the
said A. J. from distraining the said goods and chattels for
£ arrears of rent, due to the said A. J. for the said , and
that the said goods and chattels are, as the said A. J. hath gootd
cause to suspect, and doth suspect and verily believe, put,
placed or kept in the dwelling-house, barn, stable, out-house,
yard, close or other place of at , locked up, fastened, or
otherwise secured, so as to prevent the said goods and chattels
from being taken and seized by the said A. J. as a distress for
such arrears of rent, as aforesaid. These are therefore to com-
mand you, and each and every of you, to aid and assist the said
A. J., his steward, bailiff, receiver or other persons empowered
by him to take and seize, as such distress for rent, as aforesaid,
the saidc goods and chattels, in the day-time to break open and
enter into the said dwelling-house, barn, stable, out-house,
yard, close or other place of the said at , and to take
and seize the said goods and chattels for the said, arrears of
rent, according to law.

Given under our hands and seals at , the day of

65
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Information and Complaint under the il G. Il., c. 19, of
Tenant having deserted the Premises.

PROVINCE OF CANADA

County of , The information and complaint of A. B.,
to wit. of , in the said county, taken this day

of , 185 , who saith that he the said A. B. did, in and by
a certain indenture bearing date the day of in the year
of our Lord 185 (or, by written or verbal agreement, as the
case may be), demise unto A. S., of in the county aforesaid
a certain messuage (or other premises, as the case may be),
situate and being at , in the county aforesaid, at rack rent
(or three-fourths of the yearly value) ; that is to say, at the
yearly rent of , payable quarterly (if so), on the day
of &c.; and that the said A. B. further complaineth, that
on the day of now last past there was in' arrear and due
unto him the said A. B., from the said A. S., the tenant of the
said demised premises, one whole year's rent thereof, and that
he the said A. S. hath deserted the said demised premises, and
left the same uncultivated and unoccupied, so as no sufficient
distress can be had to countervail the said arrears of rent, and
that the said arrears of rent have been duly demanded accord.
ing to law. Wherefore the said A. B. doth request J. C. and
S. R., esquires, two of her Majesty's justices of the peace for
the said county, to go and view the said demised premises, and
affix on the most notorious part thereof a notice in writing,
what day they will return and take a second view thereof, and
that a remedy may be given to the said A. B. according to the
form of the statute in that case made and provided.

Taken before us, the said justices, the. day of 185

Notice to be affixed on the Premises being deserted. (Burn.)

Mr. Abraham Sutcliff :
Take notice, that upon the complaint of A. B., of , yeo-

man, made unto us, J. C. and S. R., esquires, two of her
Majesty's justices of the peace for the county of , that you
the said A. S. have deserted the messuage and tenement, situate,
lying and being at , unto you demised, at rack-rent, by him
the said A. B., and that there is in arrear and due from you the
said A. S., unto him the said A. B., one whole year's rent for
the said demised premises, and that you have left the said
premises uncultivated and unoccupied, so that no sufficient dis,
tress can be had to countervail the said, arrears of rent: we
the said, justices (having no interest, nor either of us having
any interest in the said demised premises), on the said com-
plaint as aforesaid, and at the -request of him the said A..B.,
have this day come upon and viewed the said demised premises,
and do find the said complaint to be true ; and on the day
of this present month of we will return to take a second
view thereof, and if upon such second view you or some person



on your behalf shall not appear and pay the said rent in arrear,
or there shall not be sufficient distress on the said premises,
then we the said justices, will put him the said A. B. into the

possesion of the said demised premises, according to the form
of the statute in such case made and provided. In witness
whereof we have hereunto set our hands and seals, and have
caused this notice to be affixed on the outdoor of the dwelling
house, the same being the most notorious part of the said
premises, this day of , in the year of our Lord 185

Record of putting the Landlord into Possession.

PRovINcE OF CANADA'

Counitv of , Be it remembered, that on the day of
to wit. in the year of the reign of our

sovereigrn lady Victoria, at in the said county, of A. B.,
of complaineth unto us J. C. & S. R., esquires, two of her
Majesty's justices of our said lady the Queen assigned to keep
the peace within the said county, and also to hear and determine
divers felonies, trespasses, and other misdemeanors, in the said
county committed, thathe the said A. B. did demise, at rackrent,
unto A. S. of yeoman, a certain messuage, tenement, or dwell-
ing-house, lying and being at aforesaid; and that on the said
day of in the year aforesaid, there was in arrear and due unto
him the said A. B. from him the said A. S. tenant of the said
demised premises, one whole year's rent thereof, and that he
the said A. S. had deserted the said premises and left the saine
uncultivated and unoccupied, so as no sufficient distress could
be had to countervail the said arrears of rent, whereupon the
said A. B. then and there, to wit, on the said day of in
the year aforesaid, at aforesaid, in the county aforesaid,
requested of us, so as aforesaid being justices, that a due remedy
should be provided to him in this behalf, according to the form
of the statute in that case made, which complaint and request
by us the aforesaid justices being heard, we the said J. C. &
S. R., justices aforesaid (having no interest in the said demised
premises), on the said day of in the year aforesaid,
at. aforesaid, did personally go and view the said deinised
premises, and then and there upon our own proper view, did
find the said complaint to be true, aud did then and there affix
on the most notorious part of the said premises, to wit, upon
the out-door of the dwelling-house aforesaid, a notice in writing,
under our hands and seals, that we, the said justices, on the
day of the same month of in the year aforesaid, would
return to take a second view thereof, upon which said day
of in the year aforesaid, we, the said justices, do now
return and take a second view of the premises aforesaid, and
there upon our own proper view do find, that he the said A. S.
doth not appear, nor doth any person on his behalf appear and
pay the said rent in arrear, and that there is no sufficient distress
upon the premises aforesaid, nor upon any part thereof, to
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countervail the said arrears of rent; therefore we, the said
justices, at aforesaid, on the day of in the year
aforesaid, do put the said A. B. into the possession of the said
demised premises, according to the form of the statute afore
said. In witness whereof, we, the said justices, unto this
record do set our seals, at aforesaid, in the county aforesaid,
on the said day of in the year of our Lord 18,5 .

LAKES AND RIVERS.

By *2 W. IV., c. 2, § 1, it is enacted that the lakes, rivers
and waters of this province (Upper Canada) which are not
comprehended within, the defined limits of any town, town-
ship or county shall be taken as parts of that district within
which the exterior side lines of which any such lake, river or
other water, would lie and be if such exterior side Unes were
produced in that direction to the utmost limits of this pro-
vince.

2. That all crimes and offences committed in or upon
any of the said waters miay be enquired of and tried within
any district Iying adjacent to such waters, and may be laid and
charged to have been committed within the jurisdiction of
the court which shall try the same : and such court may pro-
ceed thereon to triai, judgment and execution, or other
punishment for such crime or offence, as if the same had been
rcally committed within the district where such trial may be
had.

LANID STJRVEYORS.
By the 12 V., c. 35, § 2, penalty for practising without

being duly licensed repealed by 38 V., o. 83. 3 to 10
contain provisions for qualification and admission. § 1l.
Chainhearers to be sworn to act justly and exactly, and to
render a true account to the surveyor, and not to be related
to any of the parties interested within the fourth degree-
viz., of cousin german ; such oatli to be administered by the
surveyor. § 12. Standard measures to be kept by the com-
missioner of crown lands. (a) §13. Surveyor to have a stand-
ard measure of length, stamped or otherwise certified by the
commissioner of crown lands or his deputy for this purpose,
under the penalty of forfeiture of license; and shall, previously
to any survey, verify the length of his chains and instruments

by such standard. § 14. Any person molesting any survey-
or in the discharge of his duty shall be deemed guilty of
misdemeanor, and punishable by fine or imprisonnient, or
both, in any court of competent jurisdiction: such imprison-

(a) But see next statute 14 & 15 V., c. 4.
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ment not to exceed two months, nor fine to exceed £5. Ana
any surveyor in the performance of his duties is authorised
to pass over, measure along and ascertain the bearings of any
township lino, concession, or range hie, or other governing
line or side-ine: and for such purpose to pass over
the lands of any person, doing no actual injury. §
45. Surveyors to keep regular journals and field notes,
ad frnxish copies to parties interested, upon payment
of 5S. for each copy, if not exceeding 400 words, and 6d. for
every additional 100 words. § 16. A surveyor may admin-

er oaths to persons he may examine upon any survey.
17. Such evidence to be reduceci to writing and signed by

the party; or, if unable to write, acknowledged by him to
be correct before two witnesses, who shall sign the same with

uch survyor ; and such evidence shall, and, with any docu-
ment or plan prepared and sworn to as correct before a jus-
tice of the peace by any surveyor with reference to any
surey b him performed, may be fied and kept in the
registry office, for production in evidence in any court of
law or equity, upon payment to the registrar of Is. 3d. for
fliing the same.

By 14 & 15 V., c. 4, § 2, a board of examiners to be
appointed at Quebec and Toronto.(a) § 3. Notice to be given
by applicants for admissions. § 4. Oath of allegiance to be
dcposited in the registry office of the county of York. § 5.
Indentures or article of applicants must be filed with the
ecretary of the board within two months after the date
thereof. § 8. The standard measures of length to be deposi-
1ed with the secretary of the board at Toronto, who shall
exarine, test, and stamp standard measures of length for
sureyors bringing the same for examination. Fee 2s. 6d.

By 18 V., c. 83, § 2 & 40, and § 8 of 12 V., c. 11 & 35
tepealed. § 2. None but pensons duly authorised under this
act to practise as land surveyors, unless previously authorised
by the laws then in force. § 4. Nog>erson shall be admit-
ted as an apprentice without having previously passed an
examination before the board of examiners, or one of the
members of such board, or some surveyors deputed by the
board as to his knowledge of certain branches of mathe-
matces. § 6. Any surveyor summoned to attend as a witness
upon any trial, andi giving evidence in his judicial capacity,
entitled to 20s. per diem of attendance, besides travelling
expenses.

See also title " Boundary Lines," p. 103.

(a) Amended by 19 & 20 V., c. 13.

Eliantbfosi
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LARCENY.

Larceny is the felonious and fraudulent taking and carry-
ing away by any person of the mere personal goods and
chattels of another.-1 ffaw. 89.

Until lately there were two degrees of larceny-1. Grand
larceny-which signified the stealing of any goods or chattels
above the value of twenty shillings sterling.-Ordinance of
Quebec, 29, G. Il1., c. 3.-And 2. Petit larceny--which
included those cases where the property stolen was under
the value of twenty shillings.-Ib. But now, by the 4 & 5
V., e. 25, § 2, the distinction between grand larceny and
petit larceny is abolished; and every larceny, whatever may
be the value of the property stolen, shall be deemed to be of
the same nature, and shall be subject to the same incidents in
all respects as grand larceny was before the commencenent of
this act. § 2. And every person convicted of simple larceny,
or of any felony punishable by this act like simplelarceny, shall
(except in cases hereinafter otherwise provided for) beliable,
at the discretion of the court, to be imprisoned at hard labour
in the provincial penitentiary for any term not less than
seven years, or to be imprisoned in any other prison or place
of confinement for any term not exceeding two years.

Sec alsopost title " Punishnent.'

Of Larceny in General.

Trespass.-As every larceny includes a trespass, a party
who is not guilty of a trespass in taking the goods, cannot
be guilty of felony, at common lawu, in carrying them away.
-1 ffaw., c. 33, § 1. Thus, where goods are delivered by
the owner to another, upon a trust, (a) or on account of the
owner, the possessor cannot be guilty of felony in convert-
ing them to his own use, unless by some distinct act of
taking; as, by severing part of the goods from the rest, with
intent to convert them to his own use; he thereby determines
the privity of the bai]enent, and the special propertythereby
conferred upon him.-lbid. ; 1Kaw, 504. But a bare charge
of goods, such as that which a servant has over the goods of
his master ; or of a mere liberty to make use of a thing for
a particular purpose (such as a traveller at an inn has with
respect to the furniture,) does not prevent the party from
being guilty of felony, if he take or convert the goods to his
own use; in both cases the law presumes the property to be
still in the possession of its owner.-1 ifale, 506.

(a) But see 4 & 5 V., c. 2à, 39, as to embezzlement by clerks or ser-
vants, and lO & 11 V., c. 10, § 7, as to agents entrusted with the sale of
goods.
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Felonious taking.-There must be a felonious taking, as
well as a severance, to complete the felony ; but the least
removal of the thing from its place is sufficient, as where a
cuest at an inn took off the sheets from his bed with an
itent to steal them, but was apprehended in the hall, the
larceny was held to be complete; and sO, where a man had
taken a horse in a field, and while leading him away was
apprehended : and again where a man took plate out of a
chest, with intent to steal it, and after laying it on the floor
was detected before he could move it further, the felony in
cither case was held to be complete.-3 Inst. 109 R. v. Simp-
son, Kel. 31.

Severance.-But where some goods in a shop were tied to
a string, fastened by one end to the counter, and a thief
took up the goods and carried them towards the door, as far
as the string would permit, and was tlhen stopped, this was
hel to be no felony, as there was no actual severance of the

property.
Where the felony is once completed, the offence is not

purged by returning the goods, as where a robber, on finding
little in a purse, restores it to the owner.-3 Inst. 69.

Felonious Intent.-There must also be a felonious intent,
and the usual and most direct evidence of this is, where the
party takes the goods .clandestinely, or shortly after the
taking, such goods are found concealed in his possession, or
where he falsely denies either the taking or the possession;
but where a man takes a plough from a field, and after
ploughing his own land returns it to the place whence he
took it, telling the owner that he had used the sanie, it would
he wrong to impute a felonious intent.

Recent Possession.-With respect to the recent possession
of the property, it may be laid down as a general rule, that
where the stolen goods are found in the possession of another
man, shortly after the theft or robbery, it is incumbent or
him to prove how he came by them, otherwise the presump-
tion is that he obtained them feloniously, and this presump-
tion is strengthened by proving that the prisoner was seen
near the spot from which the goods were taken about the
time of the felony, and by his conduct and, demeanor at
the time the goods are found in his possession.-2 East.
P. C. 656.

Identity.-The identity of the goods should in general be
satisfactorily proved, by marks or otherwise ; but where a
man is seen comiang out of a barn, upon whom corn is found,
of the same kind with that missed from the barn, this is
strong presumptive evidence of guilt.-b. 657.
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Claim of Right.-Where the taking of the goods is under
a claim of right, this negatives the animus furandi, or felo.
nious intent.-lb. 659.

Finding.-If a party finding property know the owner of
it, and instcad of restoring it converts it to his own use, this
will bc felony.-Per Lawrcnce, 2 Russ. 102. So where a
gentleman left a trunk inl a hackney-coach, which had been
taken from his own door, and the coachman kept it and em-
bezzled the contents, this was held to be felony, as he must
have known where he took up the gentleman and ought to
have returned the trunk.-R. v. Lamb, 2 East, P. O.664
So where the purchaser of a bureau found 700 guineas
deposited in a secret drawer therein, which he embezzled,
this was said by Lord Eldon (after consulting some of the
judges) to be felony ; and that if a pocket-book containing
bank notes were left in the pocket of a coat sent to be
mended, and the tailor took the notes, such a taking mas
clearly felonious.-Cartwright v. Green, 8 Ves. 405. But
in all cases of finding, where it appears that the party bond
fide endeavoured to discover the owner, a felonious intent
cannot be presumed.

Fraud.-Where fraud is used to obtain the possession of
property, the party therein is as much guilty of felony as if
Le had taken it from the owner-thus, where A., having a
design to steal B.'s horse, which was impounded on a
distress, enters a plaint of replevin and (thereby getting
it delivered to him) runs away with it, this is felony.-
1 Hale, 504, 507. But when the owner of property is
induced by fraudulent pretences to give the prisoner credit
for the goods, this is held not to be larceny but a cheat, for
which the law has provided an especial remedy, (see ante
title "Oheat"); and so where a party obtained the delivery
of a horse, which was exhibited in a fair for sale, by contract-
ing to buy it and to pay for it immediately, but when it was
delivered to him he rode off and never returned, it was held
that this vas no felony, but a complete sale and delivery
upon credit, in which the owner had parted with the pro-
perty as well as the possession.-B. v. Ifarvey, 1 Leach, 467.
But w-hore a man came to Smithfield market to sell a horse,
and a jockey coming there to buy a horse, the owner de-
livered his horse to the jockey to try his paces in the
market-place, and the jockey rode off with the horse, this
was adjudged to be felony, inasmuch as the possession only
and nôt the property of the owner in the horse had been
parted with.-Kel. 82.

Pretence of.Exchange.-Where a prisoner offered to acco-
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modate the prosecutor with gold for bank notes, upon which
the prosecutor put down a number of notes, which the pri-
oner took up and went away, promising to return imme-

diately vith the gold, but never came back, this was held
to belarcony if the jury believed that the prisoner intended
to run away with the notes and not to return with the gold.
-R. V. Oliver, cit. 4 Taunt, 24T.

Delicery by a Servant.-Where a prisoner ordered a pair
of candlesticks from a silversmith to be sent to his lodgings,
whither they were sent with a bill by a servant, rho was
directed to bring back the money, but who was sent back by
tih prisouer under some pretence, when the latter ran away
with the candlesticks ; this was held to be felony, no credit
having been given by the owner, and the servant having no

legai power to part with the goods till paid for them.
Bailnent.-Where the possession of the goods is acquired

under a bailment of them from the owner, for a special pur-
pose, and the bailee tortiously converts them to his own use,
before the bailment is determined, the offence will not amount
to larceny; as where a tailor hlas cloth delivered to him to
make clothes of ; or where plate is delivered to a goldsmith
to work or to weigh ; or a friend is entrusted with property
to keep for the owner's use.-2 East. P. C. 693. When the
possession of goods however is fraudulently obtained in the
first instance, or where the contract of bailment is subse-
quently determined or broken by some wrongful act of the
bailce, then a wrongful conversion of the goods wil amount
to laeceny.

And first-respecting Possession obtained Fraudulently
by the Bailee.

The prisoner hired a horse of the prosecutor, on pre-
tence Of taking. a ride into the country andi returning in
the evening, but in truth- with intent to steal it, and, evi-
dencing such felonious intent by immediately selling the
horse after possession of it was delivered to him; this was
hel to be felony.-R. v. Pear, 2 Leach, 212; 2 -East,
P. C. 689. So, where a prisoner hired a chaise at 5s.
a-day, saying he should want it for three weeks or a month,
as he was going a tour round the north, and no tidings were
obtained of him till twelve months afterwards, but no account
was ever given of the chaise up to that moment, the presump-
tion being against the prisoner, the jury found him guilty.-
R. v. Semple, l Leach, 420,; 2 East. P. C. 691. In all
these cases the question of the real intention of the prisoner
at the time of the hiring is for the consideration of the jury,

66
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and if they fmd that the original taking of the thing hired
was with a felonious intent tg steal it, the offence will be
larceny, although the contract of hiring may not be for any
precise and definite time.

But where a prisoner hired a horse for a particular pur-
pose, without any felonious intention at the time, and be
wrongfully sold the horse after that purpose was executed, it
was held that this tortions conversion did not constitute a
new taking in law, so as to make him guilty of larceny.-
R. v. Banks, Russ. J- Ry. 441. Al such cases of hiring,
therefore, will now dependl upon the question whcther the
hiring was bond fide, or whether it was only a pretence to
get possession of the horse, in order that the party aight
have a better opportunity of stealing it. So, where the
proscutor's house being on fire, the prisoner in his presence
and under his observation removed some of his goods (as
the jury expressly found) without an evil intention, though
the next morning, upon the prosecutor applying to her,
she denied that she had any of the things belonging to
him; the prosecutor, however, upon obtaining a search war-
rant, not only founl his property in lier house, but most of
the articles were artfully concealed in various ways, yet
upon this special finding of the jury, that the intention to
steal the goods came upon the prisoner after she had taken
them, the judges were of opinion that the transaction was
not a felony, but merely a breach of trust.-B. v. Leighli, 2
East. P. C. 604; 1 Leach, 411, note (a).

Larceny by Servants.-Wihere a servant is entrusted with
goods by his master, no legal possession is transferred to the
servant, wIo has but a bare charge, the possession of the
servant being the possession of the master, the servant may
therefore commit larceny by a fraudulent conversion Of the
goods to his own use.-R. v. Bass, 1 Lcach, 251, 523, 524.

Banker's Clerks.-So if a bankers' clerk be sent to the
money drawer for a special purpose, or if ie be sent to briug
money generally out of the drawer, and at the same time he
take the opportunity of purloining money for his own use,
this is felony.-R. v. Murray, 1 Raw. c. 33, §7 ; 2 Bast.
P. . 683; i Leach, 344.

By Carriers.-But although in cases of bailment no
larceny can in general be committed of the goods before the
regular completion of the contract of bailment, yet there
arc some tortious acts which determine the privity of it, and
amount in law to a new ta.king from the possession of the
owner. This principle furnisies the well known distinction
in the Carrier's case, which, as has been justIy observed,
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stands more upon positive law than upon sound reasoning-
EastP. P. .659; for it certainly does seem a strange
departure from good sense and reason to hold, that if a man
delivers goods to a carrier to carry to a certain place, and he
steal tle wole of them, it is no felony; but that if lie open
a bale or trunl, and only steal some of the goods it then
becomes a felony.-13 Ed. IV., 9, 6. A position involving
so great a contradiction, and one which has excited the
suprise of se many learned persons, may well be startling
to a common understanding ; it is thus noticed by Lord
Chief Justice Kelyng, who was certainly no mean authority
in criminal law:-" I marvel at the case put, 13 Ed. IV., 9,
G, that if a carrier have a tun of wine delivered to him, te
carry to such a place, and he never carry it but sell it, all
this is no felony; but if he draw part of it, this is felony.
I do not sec why the disposal of the whole should not be a
felony also."-Kel. 83.

Thle arguments in support of the above distinction
appear tO be these :-there eau be no larceny without
a trespass ; the carrier (having lawful possession of the
goods entrusted him to carry) cannot therefore commit
a trespass in taking them until that lawful possession is
deterined; this lawful possession can only be deter-
mitnedi either by the natural termination of the contract of
bailent, or by some tortious act of the carrier, which
rescinds it; and the only tortious acts tO determine this
possession are, the breaking open a package or a severance
of part of the commodity from the rest.

By Millers.-So, if a miller steal part of the meal pro-
duced' by the corn delivered to bim to giind, this being taken
out from the rest, is felony.-2 -East. P. C. 698.

Fraudulent Wagers.-A man is frequently swindled out
of his money by fraudulent bets and wagers, upon a precon-
certed plan to defraud him, when it becomes a material
question (as in ail other cases of delivery) whether the
property, or only the possession of the meney, or other
thing, is parted with; in the first case, the offence is held
not to amount to larceny, as there is no felonious taking,
but in the last it is otherwise, if the possession be gained
animo furandi. Thus, where several sharpers inveigled the
prosecutor to bet with them at hiding under the hat, and
after suffering him te win at first, contrived to strip him of
a large sumt of his money on the event of a bet, it was held,
that though this -was found by the jury to be a preconcerted
scheme te get his money, yet it was no felonious taking, as
he parted with his property under the idea that it had been
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fairly won.-R. v. Kicholson, 2 Leach, 610 : 2 East. P. .
699.

Card playing.-But where the prisoners decoyed the
prosecutor into a public house, and there introduced thc
game of cutting cards, and the prosecutor having pulled out
some money, but not playing on his own account, one of the
sharpers prevailed upon lim te cut the cards for him, and
then, under pretence that the prosecutor had eut the cards
for himself, and had lost, another of them swept his money
off the table and went away with it; this was decided to be
one of those cases that should be left te a jury to determine
quo animo the money was obtained, and which would be
felony if they found that the money was obtained upon a
preconcerted plan to steal it.-R. v. ,Romer, 1 Leach, 270;
Gald. 295.

Ring dropping.-So, where the delivery is by way of
pledge or security, the property remains in the owner, and
larceny may be committed of it, if the delivery were obtained
fraudulently, and with intent to steal; as, where the prisoner
and some accomplices being in company with the prosecutor,
one of them stooped down and pretendeci to find a valuable
ring, upon wbich they promised the prosecutor that he should
have his share of the value of it, and by that means prevaled
on hiru to deposit his money and watch, and the ring proved
to be of little or no value; tbis was held to be larceny, as
the possession was obtained by fraud, and the property not
altered.-R. v. Patch, 2 East. P. C. 678; 1 Leach 238.
In like manner where several act in concert all will be guilty
of the felony. Thus, where tbree sharpers pretended that
prosecutor could not bet £100, when being provoked by the
challenge, he produced that sum in notes, which one of them
took to count, and then handed to another, who, with the
third, pretended to gamble for them; when the first men-
tioned thief beckoned the prosecutor out of the room, and the
other two decamped with the money, and all three afterwards
shared it; this iwas held larceny lu all three.-R. v. Stanley,
RusS and Ry. 305.

Of what things Larceny may be committec.

Every description of personal property (with the exception
hereinafter noticed) may be the subject of larceny ; such as
money, goods, wearing apparel, cattle, and the like. If the
personal goods savour any thing of the realty (or freehold),
it cannot be larceny'; therefore it is no larceny, but a bare
trespass, te steal corn or grass growing, or apples on a tree;
but it is larceny to take them being severed from the free-
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quarry; and this, whether they are severed by the owner or

even bv the thief himself, if he sever them at one time, and
then come at another and take them.-1 ffaw. 93; 1 .
11. 510.

Aiso, the goods ought to have some worth in themselves,
and not to derive their whole value from the relation they
hear to somne other thing whiei cannot be stolen, as paper
or patrcliment, on which are written assurances concermnlg
Vnds, or obligations, or covenants, or other securities for a
lebt or chose in action.-1 ffaw. 93. (a) The goods oughit
alis not to be of a base nature, as degs, cats, bears, foxes,
monkeys, ferrets, and tie like; wiich, howsoever they may
be valued by the owner, shall never be so highly regarded
by law, that for their sakes a man shall die.- 1 Ifaw. 93.

Property unknoown.-There may be a felony in taking
1oods, the owner whereof is unknown ; in which case, the

king shall have t'he goods, and the offender shall be indicted
for taking the goods'of a person unknown.-l lIaw. 94.

Stealing Securities.-By 4 & 5V., c. 25, § 5, if any person
shall steal any tally, order or other security whatsoever,
entitling or evidencing the title of any person or body corpo-
rate to any share or interest in any publie stock or fund,
wNhether of this province or of the United Kingdom of Great
P>ritain and Ireland, or of any British colony, or of any
foreign state or colony, or in any fund of any body corporate,
coinpany or society, or to any deposit in any savings bank,
or shall steal any debenture, deed, bond, bill, note, warrant,
order or other security wlatsoever for money or for payment
of moncys, whether of this province or of Great Britain, (b)
or of any British colony, or any foreign state or colony, or
shall steal any warrant or order for the delivery or transfer
of any goods or valuable thing, every such offender shall be

etned guilty of a felony in the same degree and punishable
in the same manner as if he had stolen any chattel of like value.

Stecalingfrom Vessel.-§ 21. If any person shall steal any

goods or merchandize in any vessel, barge or boat, in any
port of entry or discharge upon any navigable river or canal,
or in any creek belonging to or communicating therewith, or
shall steal any goods or merchandize from any dock, wharf
or quay adjacent thereto, being convicted thereof, he shal
1)e iable to any of the punishments -which the court may
award, as in said act is mentioned.

(a) BSut note the late statute 4 D- V. c. 25, as to stealing securities.
(b) Ireland Omitted.

525i&irtetnp.
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Stealing Recorcls.-§ 25. If any person shall steai, or shall
for any fraudulent purpose take from its place of deposit, or
from any person having the lawful custody thereof, or shal
unla'wfully and maliciously obliterate, injure or destroy any
record, writ, return, panel, process, interrogatory, deposi-
tion, affidavit, rule, order or warrant of attorney, or any
original document whatsoever of or belonging to any court
of justice, or relating to any matter, civil or criminal, begun,
depending or terminated in any sucli court, or any bil],
answer, interrogatory, deposition, affidavit, order or decree,
or any original document whatsoever of or belonging to any
court, or relating to any cause or matter begun, depending
or terminated in any such court, or any notarial minute, or
the original of any other authentic act, every such offender
shall be guilty of a misdemeanor, and being convicted there-
of, shall be lable, at the discretion of the court, to be im-
prisoned at hard labour in the provincial penitentiary, for
any term not exceeding fourteen years, nor less than seven
years, or to be imprisoned in any other prison or place of
confinement for any term not exceeding two years, or to
suffer such other punishment by fine or imprisonment, or
both, as the court shall award ; andit shall not be necessary
to allege in the indictment that the article stolen was the
property of any person, or of any value.

Stealing Wills.-§ 26. If any person shall either, during
the life of the testator or testatrix, or after his or lier death,
steal, or for any fraudulent purpose destroy or conceal, any
will, codicil, or other testamentary instrument, whether
relating to real or personal estate, or both, such offender
shall be guilty of a misdemeanor, and being convicted there-
of, shall be liable to any of the punishments which the court
may award, as before mentioned ; and it shall not be neces-
sary to allege in the indictuent that the same was the pro-
perty of any person, or of any value.

Stealing Title .Decds.-§ 27. If any person shall steal
any original paper or parchment, written or printed, or
partly written and partly printed, being evidence of the
title to any real estate, such offender shall be deemed guilty
of a misdemeanor, and being convicted thereof, shall be lia-
ble to any of the punishments which the court may award,
as before mentioned; and in the indictment, it shall be suffi-
cient to allege the thing stolen to be evidence of title, or of
part of the title, of the person or persons having a present
interest, legal or equitable, in the real estate to which the
same relates, and to mention such real estate or some part
thereof,; and it shall not be necessary to alege vale.
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-28. Nothing in this act contained shall prevent, lessen
or impeach any remedy at law or in equity which any party
:lZcrieved might or would have if this act had not been
p bsed; but the conviction of such offender shall not be evi-

dence in any action at law or suit in equity against him, nor
shall such offender be convicted by any disclosure made by
him on oath upon compulsory process in any action or suit
at law or i1 equity, or bofore commissioners of bankrupt.

Stealiny Glass, Lead, fe.-§ 36. If any person shall
cal, rip, eut, or break with intent to steal any glass or

wool work belonging to any building whatsoever, or any
lead, iron, copper, brass or other metal, or any utensil or
fixture, whether made of metals or other materials, respec-
tively fixed in or to any building whatsoever, or any thing
made of metal fixed in any land, being private property, or
for a fence to any dwelling-house, garden or area, or in any
-quare, strecet or other place dedicated to public use or orna-
ment, every such offender shall be guilty of felony, and
beic convi ceId tiereof, shall be liable to be punished in the
saime manner as in the case of simple larceny ; and in case
of any such thing fixed in any square, street, or other like

lace. it shall not be necessary to allege the same to b the
property of any person.

Stealing by Tenants.-§ 37. If any person shall steal
any chattel or fixture let to bo used by him or ber in
or with any house, or with any house or lodging, whether
the contract shall have been entered into by hin or her,
or lv er husband, or by any person on behalf of him
or her or ber husband, every such offender shall be guilty of
flony: and being convicted thereof, shall be liable to b
punished in the same manner as in the case of simple larceny;
a in every case of stealing any such chattel the indict-

ment nay bo preferred in the common form as for larceny ;
and in every such case of stealing any fixture, the indict-
ment nay be preferred as if the offender were not a tenant
or lodger, and the property laid in the name of the owner or
person letting to hire.

Sealing by Clerks or Servants.-§ 38. If any clerk or
servant shall steal any chattel, money or valuable security
belonging to or in the possession or power of his master,
every such offender, being convicted thereof, shall be liable,
at the discretion of the court, to be imprisoned at hard labour
im, thie provincial penitentiary, for any term not exceeding
fourteen years, nor less than seven years, or to be imprison-
ed iii any other prison or place of confinement for any term
not exceeding two years.
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Restitution.-§ 49. If any person guilty of such felony or
misdemeanor as aforesaid, in stealing, taking, obtaining or
converting, or in knowingly receiving any chattel, money,
valuable security, or other property whatsoever, shal be
indicted for any offence by or on the behalf of the owner of
the property, or his heir, curator, executor or administrator,
and convicted thereof, in such case the property shall be
restored to the owner or his representative; and the court
before whom any such person shall be so convicted shall
have power to award, from time to time, writs of restitution
for the same property, or to order the restitution thereof in
a summary manner: provided always, that if it shall appear
before any award or order made that any valuable security
shall have been bond fide paid or discharged by some person
or body corporate liable to the payment thereof, or being a
negotiable instrument shall have been bona fide taken or
received by transfer or delivery by some person or body cor-
porate for a just and valuable consideration, without any
notice, or without any reasonable cause to suspect that the
same had by any felony or misdemeanor been stolen, taken,
obtained or converted, as aforesaid, in such case the court
shall not award or order restitution of suc property.

Apprehension without Tarrant.-§ 55. Any person
found committing any offence punishable either upon indict-
ment or summary conviction, by virtue of this act, may be
immediately apprehended, without a warrant, by any peace
officer, or by the owner of the property on or with respect to
which the offence shall be committed, or by the servant of
any person authorised by such owner, and forthwith taken
before some neighbouring justice, to be dealt with according
to law.

See also post title '' "earchc Wlrrant."

Trial.-§ 68. If any person having stolen or otherwise
taken away any chattel, money, valuable security or other
property whatsoever, the stealingr or unlawfully taking
whereof is made punishable by indictment by any of the pro-
visions of this act, in any part of her Majesty's dominions,
shall afterwards have the same property in his possession in

any part of this province, he may be dealt with, indicted,
tried and punished for such offence under this act, in that
part of this province where he shall so have such property,
in the same manner as if he had actually stolen it or unlaw-
fully taken it in that part ; and if any person in that part Of
this province shall receive or have any chattel, money, valu-

able security or other property whatsoever, which shall have
been stolen or otherwise unlawfully taken in any other part
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of her Majesty's dominions, such person knowing the said
property to have been stolen or otherwise unlawfully taken,
he nay be dealt with, indicted, tried and punished for such
offence in that part of this province where he shall so receive
or have the stolen property, in the same manner as if it
had been originally stolen or unlawfully taken in that part
of this province as aforesaid.

Of Larceny from the Person.

If the goods are taken from a man's person, the offence
then receives a further degree of guilt; and if it be attended
with putting him in fear, it is called robbery.

See title " Robbery."

Summary Conviction for Larceny.

By 20 V., c. 27, § 1, (a) it is enacted that where any
person is charged before the recorder of any city with
having committed simple larceny, the value of the property
allegced to have been stolen not exceeding five shillings, or
with having attempted to commit larceny from the person,
or simple larceny, it shall be lawful for such recorder to
hear ancl determine the case in a summary way; and upon
confession or proof, such recorder may convict and commit
the offender to the common gaol or house of correction to be
imprisoned, with or without hard labour, for any period nob
exceccing three months. But if the person charged refuse
to have the case so tried, or if it appear to such recorder
that the offence is one which, owing to a previous conviction,
is by law a felony, or if the recorder be of opinion that the
charge is, from, any other circumstances, fit for prosecution
by indictment, then he shall deal with the case as if this act
had lnot been passed: provided, that if upon hearing the
charge tlhe recorder shall be of opinion that circumstances in
the case render it inexpedient to inflict any punishment, he
may then dismiss the person charged without proceeding to
a conviction. The conviction or certificate of dismissal may
be in the forms A. and B. in the schedule to this act.

§2. Where the recorder proposes to dispose of the case
summarily after the examination of all the witnesses for the
prosecution, he shall state to such person the substance of
the charge, and say to him these words, or words to the like
effect, ",Do you consent that the charge against you shall be
tried by me, or do you desire that it shall be sent for trial
by a jury at the (naming the court at which it would be

(a) This act is a general one, cad applies to both«Upper and Lower Canada.
67
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soonest tried), and if the defendant consent to a summary
trial, then the recorder shall reduce the charge into writig
and read the same to him, and ask him whether he is
"guilty " or " not guilty'; " and if he say "guilty," shall
proceed to pass sentence according to the provisions of this
act; and if he say "not guilty," the recorder shall enquire
if h has any defence, and if lie say that he has, the recorder
shall hear the defence, and dispose of the case summarily.

§ Where any person is charged before any recorder
with simple larceny (the property alleged to have been
stolcn exceeding in value five shillings) or stealing from the
person, or larceny as a clerk or servant; and the evidence
taken is in the opinion of the recorder sufficient to put the
party on his trial; the recorder, if the case appear to him
to be one that may be properly disposed of in a summary
way, and adequately punished under this act, shall reduce the
charge into writing, and shall read it to the defendant, and
thon ask him whether he is guilty or not of such charge. If
lie say "guilty," the recorder shall cause a plea of guilty to
be entered on the proceedings, and shall conviet him of
such offence, and commit him to the common gaoi or house
of correction, there to be imprisoned, with or without hard
labour, for any terni not exceeding six calendar montk
Such conviction may be in the form C in the schedule, or to
the like effect: provided always that such recorder, before
he asks the party whether he is guilty or not, shall explain
to him that lie is not obliged to plead or answer, and that if
he do not he will be committed for trial.

4. In every case of summary proceeding under this act
the accused shall be allowed to defend by counsel or attorney.

5. Where any person is charged before any justice or
justices with any offence mentioned in this act, and in the
opinion of such justice or justices the case may be a proper
one to be disposed of by a recorder, or by [an inspector and
superintendent of the police,] or a police magistrate, as
hereinafter provided under this act, such justice or justices
may, if he or they see fit, remand him for further examma-
tion before the recorder, or before [the inspector and super-
intendent of the police of the nearest city,] or before the
nearest police magistrate, in like manner as a justice or
justices are authorised to remand a party accused under 14
& 15 V., c. 96, § 13, (a) or under the 16 V., c. 197, § 13.
Provided that no.such remand shall be from Upper to Lower
Canada, or vice versa, and provided that the party so

(a) This act applies only to Lower Canada.



531

renanded before the recorder of any city may be examined
and dealt with by the [inspector and superintendent] or
police magistrate of the same city, and any person reranded
for further examination before the latter, may be examined
and dealt with by the former (i. e., the recorder).

6. If the party be suffered to go at large upon recogni-
zance as authorised under the last-mentioned acts conditioned
for his appearance before a recorder under the next prece-
ding section of this act, and do not appear accordingly, the
recorder before whom he ought to have appeared shall
certify (under his hand) on the back of the recognizance, to
the clerk of the peace of the county or unions (in Upper
Canada) the fact of non-appearance, and such recognizance
shal be proceeded upon in like manner as other recogni-
zances.

7. Convictions and other proceedings under this act to
be returned to the next quarter sessions.

§ . Restitution of the stolen property may be ordered by
the recorder in cases authorising restitution.

9. Recorder's court to be an open public court. § 10.
The provisions of the 16 V. c. 178, (Summary Convictions
Act,) shall net be considered as applying to any proceeding
under this act. § 11. Conviction by recorder to have the
saie effect as a conviction upon indictment, save that of
forfeiture. § 12. Proceedings under this act to be a bar to
further proceedings. § 13. Convictions not to be quashed
for want of form. § 14. (The inspector and superintendent
of police for the cities of Quebec and Montreal), and the
police magistrate for any city in Upper Canada, sitting in
open court, may respectively, in the case of persons charged
before them, do all acts by this act authorised to be done by
recorders, and all the provisions of this act referring to re-
corders and recorder's courts, and the clerks of the recorder's
courts, shall be read and construed, also as referring to such
inspectors and superintendents, police magistrates and their
courts and clerks respectively.

§ 15. This act not to affect the provisions of any act of
this session for the more speedy trial and puishment of
juvenile offendZers.

16. Interpretation clause.

For-M A.

Convviction.
Be it rernembered that on the day of

to wit. j in the year of our Lord , at , A. B.
being charged before me the undersigned of the said city,
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and consenting to my deciding upon the charge summarily, is
convicted before me, for that he the said A. B., &c., (stating the

offence, and the time and place w/hen and where committed) ; and
I adjudge the said A. B. for his said offence to be imprisoned
in the , and there kept to hard labour, for the space of .

Given under my hand and seal, the day and year first above-
mentioned at aforesaid.

J. S. [L. S.]
FORM B.

Certicfcate of Dismissal.
I the undersigned , ofthe city of , cer-

to vit. tify that on'the day of in the yearof
our Lord , at aforesaid, A. B. being charged before me,
and consenting to my deciding upon the charge summarily,
for that he the said A. B., &c., (stating the offence charged, and
the time and place when and where allegcd to have been committed),
I did, baving summarily adjudicated thereon, dismiss the said
charge.

Given under my hand and seal, this day of , at
aforesaid.

J. S. [L. S.]
Fonm C.

Conviction upon a Plea of auilty.
Be it remembered that on the day of

to vit. in the year of our Lord at , A. B.
being charged before me the undersigned of the said city,
for that be the said A. B. &c., (stating the offence c/carged, and
the tince and place when and where alleged to have been committed),
and pleading guilty of such charge, he is thereupon convicted
before me of the said offence ; and I adjudge him the said A.
B. for his said offence to be imprisoned in the (and there
to be kept to bard labour) for the space of

Given under my hand and seal tie day and year first above-
mentioned at aforesaid.

J. S. [L. S.]

Form of Indictment for Simple Larceny-18 V., c. 92.

County of The jurors for our Lady the Queen upon their
to wit. oath present that A. B. on the day of in

the year of our Lord one thousand eight hundred and at in
the county of did feloniously steal (a gold watch of C. D.)

Form of Inclictment for Stealing Money-18 V., ce. 92.
County of The jurors for our Lady the Queen upon their

to wit. oath present that on the day of in
the year of our Lord one thousand eight hundred and A.B.
at , in the county of , did feloniously steal a certain
sum of money, to wit to the amount of pounds, the property
of one C. D.
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LAW.
*By 32 G. III., c.1, § 3, it is enacted that in all matters of

controversy relative to property and civil rights, resort shall
be had to the laws of England as the rule for the decision of
the same. § 6. But that nothing in this act shall introduce
any of the laws of England respecting the maintenance of
the poor, or respecting bankrupts.

LEGISLATIVE ASSEMBLY.

For its constitution, &c., see titles "Constitution,'' "Par-
liameïntary Representation" and "Elections.

M3embers' Indemnity for Expenses.

By 12 V. c. 33, § 1, there shall be allowed to each mem-
ber Of the Legislative Assembly attending at any such ses-
sion 20s. for each day's attendance thereat, and 6d. for each
mile of the distance between the place of residence of such
member, and the place at which the session shall be held.
§ 2. To be paid by the clerk of the Assembly, on such mem-
ber signing a declaration, to be kept by' the said clerk, and
stating the number of days' attendance, and the number of
miles of distance for which such member is entitled te an
allowance, and the amount of such allowance; and that each
day on which the member shall have attended any sitting of
the Legislative Assembly, or of any committee thereof, and
each day during the session on which there shall have been
no sitting of the Legislative Assembly, or on which he shall
have been prevented by sickness from attending any sitting,
but on which he shall in either case have been in the place
where the session is held, shall be reckoned as a day of at-
tendance at such session. § 3. The necessary funds to be
advanced to the clerk of the Legislative Assembly out of any
unappropriated part of the consolidated revenue fund of the
province. § 4. To be accounted for by the clerk in the same
manner as moneys advanced to him for contingent expenses.

Speaker.
By 19 V., c. 41, whenever the speaker shall, from illness

or other cause, find it necessary to leave the chair during
any part of the sittings on any day, it shall be lawful for him
to call upon any member to take the chair and to act as
speaker during the remainder of suci day, unless the speaker
shall himself resume the chair before the close of the sittings
for that day.

LEGISLATIVE COUNCIL.

See "Parliamentary Representation."
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LIBEL.

A libel has been usually defined tO be any scandalwritten
or printed, or otherwise expressed by symbols-Lamb. 64;
and taken in its largest sense, signifies any writing or printed

paper, picture, or the like, of an immoral or illegal tendency;
and in a more limited sense, a malicious defamation of any
person, either living or dead, made public either by printing,
writing, sigus or pictures, in order to provoke to wrath, or
expose him to public hatred, contempt and ridicule.-4 B1.
Com. 150. But words spolcen, however malicious and un-
true, and actionable at law, will not amount to libel.

1. Of Libels which affect the Public in general.

All publications blaspheming the Almighty, or turning the
Christian religion into ridicule ; all publications tending to
vitiate and corrupt the minds and morals of the people; any
attempt made to degrade and vilify the constitution, and
tending to circulate discontent among the members of the
community and stir up insurrection; any writing or printed
matter tending to vilify or disgrace the king, to lessen him
in the esteem of his subjects, weaken the government, or
raise jealousies between him and his people-are more or
less of a libellous tendency. So, any publication reflecting
in an improper manner upon either house of parliament, is
a libel at common law. To hold up the king's government
to contempt and hatred, is also punishable as a libel.-B. v.
Tuchin, iolt's Rep. 424. And any publication tending to
degrade and defame the sovereign or ruler of a foreign
state upon terms of amity with this country, is a libel at
common law.

2. Of Libels on Private Individuals.

Net only charges of a flagrant nature are libellous, but aiso
those which place an individual in an ignominious light, and
bring him into hatred, contempt or ridicule, on the ground
that all such libels have a direct tendency to a breach of the
peace.-4 BI. Com. 150. General imputations, also, on a
body of men, though no individuals are pointed out, are
indictable.-2 Barnard, 138, 166. And a malicious defa-
mation of a deceascd person, if published with intent to
vilify his memory and injure his posterity, is indictabie
as a libel.-B. v. Topham, 4 T. R. 126. Any scandal
likewise expressed by indirect means is a libel, as well as
that which is expressed in direct, terms: thus, to fix upa
gallows against a person's door conveys a meaning as obvious
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to common sense as that which is expressed by writing or
printing.-1 faw., c. 73, § 2, 3. So a defamatory writing
expressed by the initials only of a person's name, is as com-

plcte as if the whole name had been expressed.-1 -Yaw., c.
73, § 5.

By 13 & 14 V.. c. 60, § 1-, upon tho trial of any indict-
ment for libel, the jury may give a general verdict of "guilty,"
or "not guilty," upon the whole matter in issue, without
being required to find the defendant guilty merely on the
proof of publication, and may also find a special verdict if
they think fit ; and the defendant may move in arrest of

jugment, on such ground and in such manner as he might
have done before this act. § 2. In an action for defamation
the defendant may give in evidence in mitigation of damages,
that lie made or offered a written apology before the com-
mencement of such action. 3. Or defendant may plead
in an action for libel, that the same was inserted in the
ncwspaper without actual malice, and without gross negli-
zence, and that before the commencement of such action, or
it thc carliest opportunity afterwards, he inserted in such
newspapcr a full apology, or had offered to publish such
apology in any newspaper to be selected by the plain-
tiff; with liberty also to pay into court a sum of money
by way of amends. § 4. If any person shall publish,
or threaten to publish, any libel, or shall directly or
indirectly propose to abstain from or offer to prevent the
printing or publishing of any matter or thing touching
or concerning any person, with intent to extort any
money or security for money, or any valuable thing from
such person, or with intent to intduce any person to confer
or procure for any person any appointment, office of profit
or trust, every such person, upon conviction, shall be liable
to be fined any sum not exceeding £100, and to be impri-
soncd in the common gaol not exceeding two years. § 5. If
any person shall maliciously publish any defamatory libel,
kinowing the same to be false, he shall, on conviction, be
liable to a fine not more than £50, and to be imprisoned in
the common gaol not exceeding one year. § 6. If any per-
son shall maliciously publish any defamatory libel, such
person shall upon conviction be liable to fine and imprison-
ment or both (a), as the court may award ; such fine not to
exeed £25, nor imprisonment six calendar months. § 7. On
the trial of any indictment for a defamatory libel, the defen-
dant may plead in defence the truth of the matters charged,

(a) So in the act.
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alleging that it was for the publie benefit that the saine
should be published,; but the defendaet shall not be allowed
to plead "not guilty," in addition to such special plea.. 8.
Under the plea of "not guilty," it shall be competent to the
defendant to prove that such publication was made without
his authority, consent or knowledlge, and that such publica-
tion did not arise from want of due care or caution on bis
part. § 9. In case of any indictment for libel by a private
prosecutor, if judgment be given against the defendant he
shall be liable to the prosecutor's costs, and vice versa the
prosecutor shall be liable to the prosecutor's costs; such
costs to be taxed by the clerk of the Court of Queen's
Bench or Common Pleas, or their deputies, where the trial
is had, and recoverable by attachment on the order of any
judge of the superior court, or of the county court where the
indictment- was tried.

3. Of the Publication.

No one is punishable for a libel unless he actually publish
it to the world. Reading a libel in the presence of another,
without any previous knowledge of its libellous qualities,
does not amount to publication; but if a man, know-
ingly, lends or shows it to another, or repeats it in the
presence of others, this is , a publication.-1 ]faw., c. 73;
and not only lie who publishes the libel himself, but also he
who procures another to publish it, is guilty of the publica-
tion.-1 law., c. 73, § 10. So, the sale of a book in a
bookseller's shop by his shopman, is prima facie evidence of
publication by the master.-1 Barnard, 306.

4. Of the Punishnent.

The punishment for libel is fine, or imprisonment, or both.
In matters of libel, justices of the peace have an original

jurisdiction: and a party charged with the publication of a
libel may be held to bail by a justice of the peace to appear
at the sessions or assizes.-Butt. v. GConant, 1 Brod. . B.

548.
Information against a Party for Libel.

County of , The information and complaint of A. B.
to wit. of in the county of taken on oath,

this day cf 18 , before J. P., Esq., one of lier
Majesty's justices of the peace for the said county. The said
informant saith, that in a certain printed book (or newspaper)
printed and published at in the said county, by one G. M.,
and called [here set out the name or title of the book orpaper] the
following li bellous allegation is contained, of and concerning
this informant, lhere insert the libellous passage literatim] and the



âme informant saith, that he hath been informed, and verily
believes the said book, &c., containing the aforesaid libellous
natter, was printed and published by the said G. M., with a

view to njure, vilify, and defame, this informant, and to bring
minto public hatred, ridicule and contempt ; Wherefore he

praveth ia warrant against the said G. M., and that he may be
further dealt with according to law.

Sworn before me.

Recognizance to Appear at the Sessions.

To ie taen in the usualform.] The condition of this recog-
nizance is such, that if the said G. M. shall and do personally
appear at the next general quarter sessions of the peace [or
assizes and general gaol delivery] to be holden in and for the
said county, and then and there answer to a bill of indictment
to be preferred against him, the said G. M., for a libel on one
A. B. of in the said county , and not depart the court
ivithout leave, then this recognizance to be void.

Acknowledged before, &c.

Indictment for a Libel. (Archbold.)

County of , The jurors for our lady the Queen upon their
to wit. oath present, that J. S., late of the township

of , in the county of , schoolmaster, contriving, and
rlawfully, wickedly and maliciously intending to hurt, injure,

viify and prejudice one J. N., and to deprive him of his good
name, fame, credit and reputation, and to bring him into great
contempt, scandai, infamy and disgrace, on the day of
in the year of the reign of our sovereign lady Victoria, with
force and arms. at the township aforesaid, in the county afore-
said, unlawfully, wickedly and maliciously did write and pub-
lish. and cause and procure to be written, and published, a
certain false, scandalous and, malicious libel, in the form of a
letter directed to the said J. N. [or if tlepublication wcere in any
4er maner, omit the words ' in the frrm,' &c.] containin g divers
false, scandalous, and malicious matters and things, of and
concerning the said J. N., and of and concerning, &c., [Aere
Iert such of the subjects of the libel as it may be necessary to refer
fty t icnuelndoes, in setting out the libel] according to the tenor
and effect following, that is to say, here set out the libel, together

trida uch inicendocs as may be necessary to render it intelligible,]
to the great damage, scandal and disgrace of the said J. N., to
ie evil example of ail others in the like case offending, and

against the peace of our lady the Queen, her crown and dignity.

LINE FENCES AND WATER COURSES.

By stat. 8 V., c. 20, § 1, (a) the inhabitant freeholders

(a) This section has been repealed by 12 V., c. 80; and by 12 V., c. 81,
the appointment of fence viewers is vested in the municipal council of the
township.

68
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and householders of every township, at their annual township
meeting, may choose not less than three nor more than
twelve fit and proper persons for fence viewers, who are
declared to be township officers, and shall make the sane
declaration and be liable to the penalties as other township
officers. § 2. Each of the parties occupying adjoining tracts
of land shall keep up, make and repair a fair and just pro-
portion of the division or line fence between their several
tracts, whieh line fence shall be made on the line dividing
such tracts, and equally on cither side thereof; and in case
of dispute as to the commencement or extent of such line
fence, the same shall be submitted to the determination and
award of three fence viewers, who shall, upon being notified
by either party, attend at the time and place stated in such
notice, and being satisfied that the other party has been duly
notified, proceed to examine the premises ; and such fence
viewers, or any two of them, shall determine any dispute in
the matter between the parties, and their award shall be
binding as far as concerns the making or repairing such
fence; and from thenceforth the occupiers shall respectively
make and repair and keep in repair the part assigned in such
award to each occupier, which award shall be in writing and
signed by the fence viewers or a majority of them, and filed
with the town clerk, and a copy given to each party if
required. In case of any material change in the improve-
ment and occupation of adjacent lots, another award may be
obtained, in like manner ; but if the fence viewers shall find
such subsequent award unnecessary, the cost of the refer-
ence shall be paid by the party applying. §,3. Any party
in the occupation of any tract neglecting or refusing to
make or repair an equal or just proportion of the fence for
a period of thirty days after demand in writing from the
other party, or after the award of the fence viewers, or if
the party making the demand shall for such period neglect
to make or repair his proportion, either party, after con-
pleting his owa proportion, may make or repair in a sub-
stantial manner, and of good sound materials, the proportion
of the other party, and may recover from him the value, not
exceeding 2s. 6d. per rod. (a) Any fence adopted at the
last township meeting to be deemed a lawful fence; and if
none adopted, the fence viewers are to decide what they con-
sider a lawful fence. § 4. Any party interested may apply
to a justice for a summons to three fence viewers to attend
and view the fence and appraise the same ; and also for a

(a) But see 18 V., c. 137, as to increased price.
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summons to the other party, requiring him to attend and
shew cause why the party claiming payment should not
recover. § 5. Such fence viewers, upon being personally
served four days previously 'with such summons, and any
two of them being present, and having examined the fence
and received evidence (to be given under oath if required),
shall determine whether the plaintiff is entitled to recover
any and what sum from the defendant ; and where the
extent of such line fence has not been determined by the
award of fence viewers, the said fence viewers, or any two
of them, shal determine the same such determination to b
final, and report made in writing under their hands to the

justice issuing the summons; and in cases where the plaintiff
is entitled to recover, the fence viewers shall state what dis-
tance of fence they have determined the defendant should
have made or repaired; and the fence viewers, if required,
shall give a copy of such determination to either party
before making such report. § 6. Such justice may issue
summons for the attendance of witnesses. before such fence
viewers, who may administer the following oath:

You do solemnly swear that you will true answer mace to
sucli questions as may be asked of you by either of the fence
vicvers now present, touching the matters which they are nowr
to examine and determine. So help you God.

Any person swearing falsely shall be guilty of perjury. § 7.
The said justice shall transmit the determination of the
fence viewers to the clerk of the division court, and a cer-
tified copy to the town clerk to be recorded ; and thereupon
the clerk of the division court shaIl issue an execution
against the goods and chattels of the defendant for the
sum determined upon by the fence viowers, with costs, as
hereinafter provided; such execution not to be issued until

forty days after the determination. § 8. If any party shall
cease to occupy or improve his land, or shall lay the enclo-
sure, before under improvement, in common, such party
shall not take away any part of the division fence, provided
the other party will allow and pay therefor so mich as the
fence viewers, or a majority of them, shall in writing doter-
mine to be the reasonable value thereof ; and wherever any
lands unimproved and in common shall be afterwards en-
elosed or improved, the occupier shall pay a fair or just pro-
portion of the division fence, the value to be ascertained and
set forth in writing by three fence viewers in case the parties
shall not agree, and the amount may be recovered in the
same manner as hereinafter provided. § 9. In no case shall
any person take away any part of a division or line fence
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adjoining to the next enclosure improved or occupied, unless
the occupier of such adjoining lands refuse, after demana il
writing, to pay for the same; nor withont giving at least
twelve months' previous notice. § 10. Water fences to be
made in equal parts unless otherwise agreed; and in case
either party shall neglect or refuse to pay his share, similar
proceedings to be had as respecting other fences. § 11.
Where lands belong to, or are occupied by different persons
bounded upon or divided by any bro'k, pond or creek not
of itself a sufficient fence, in case of disagreement, the same
may be submitted to tiree fence viewers, as before provided;
and if in their opinion the same is not a suffi cient barrier,
and that it is impracticable to fence at the true boundary
line, they shall determine how, or on which side thereof, the
fence shall be set up, or whether partly on one side nd
partly on the other; and if either party shall refuse or
neglect to maintain his part of the fence, the saie may be
done as in other cases, and the costs and charges recovered
from the delinquent party. § 12. Ditches or water courses
for draining swamp or miry lands are to be made by the
parties interested, in just proportions ; and in case of dis-
pute as to the part, width, depth or extent, the saie is to
be .referred to three fence viewers, in the same manner as
other disputes respecting fences ; and such fence viewers
shall divide or apportion such ditch or water course among
the parties in a just and equitable proportion, according to
their respective interests, in opening such ditch or water
course, and shall decide upon the tinie to be allowed each
party for opening his share,; and the award of such fence
viewers shall be made in the same manner and have the
samI effect as in case of division or line fences. § 13. If
it shall appear that any owner or occupier be not sufficiently
interested in the opening of such ditch or water course
to make him a party, and at the same time it should be
necessary that such ditch or water course should be con-
tinued across his land, they may award accordingly; and
the other party may lawfully open such ditch or water
course across such land at his own expense, without being
a trespasser. § 14. On neglect of any party, upon demand
in writing,. to open or make and keep open his share
awarded by such fonce viewers as aforesaid within the time
allowed by them, either of the other parties may, after
completing his own share, open the share of the party
neglecting, and shall be entitled to recover from such other
party no more than 2s. per rod, in the same manner as pro-
vided for line fences. § 15. Road allowances in the rear
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of any lot not travelled or required to be used by the pub-
lie. may he lawfully enclosed as against any private party:
provided that such possession shall cease upon order made

by two justices, directed to the township officer, requiring
him, to open the same. § 16. The following fees to be taken
under the aet.

To the Justices of Me Peace.

For suminmons to fence viewers ...... . ...... 1s. 31d.
For sn/,poa, which may contain three narnes...... 1s. 3d.
For transmitting copy of fence viewers' determination

to division court and to township clerk......... Is. 3d.

To the Pence Viewers.
Per day each ................... 5s. Od.
if Iess than half a day employed............. .... 2s. 6d.

To the Bailiff or Constable employed.

For serving summons or subpona............... s. Od.
leage-per mile............. .............. 4d.

To Witnesses.
Per day each ................................ 2s. 6d.

S17. The above fees to be included in any execution to
le issucd, upon the party making oath before the clerk of
the division court of the same having been paid. § 19. The
former statute *4 W. IV., c. 12, repealed.

Bs 18o ., c. 137, so much of the 8 V., c. 20, as limits the
coSt of making the fence to 2s. 6<d. per rod is repealed, and
the ainount is to be determined by the fence viewers.

LOCK-UP HIOUSES.

ty 10 & 11 Vic., c. 41,§ 3, district councils are authorised
to establish a lock-up house in any town or village containing
not less than 100 adult inhabitants, and not being distant
lesS than ten miles from the district town ; to be placed in
charge of a constable, to be specially appointed by the
Magistrates in general quarter sessions; such constable to be
a resident in such town or village, and one of the constables
of the township; said justices may allow such salary or fees
as thev think proper. § 5 provides, that it shall be lawful
for any justice of the peace residing at or near any town or
vilage whcre such lock-up house may bo established, or
hnearer to the same than the district town, to authorise by
written order the confinement or detention therein of any
person charged on oath with any criminal offence, until such
person may be fully examined and committed for trial to the
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common goal, or dismissed (as the case may be), so that such
confinement do not exceed two days ; also all persons found
in the streets or highways in a state of intoxication, or con-
victed of unlawfully desecrating the Sabbath ; and generally
all persons convicted on view of such justice, or on the oath
of one or more witnesses, of any offence cognizant by law, so
that such detention or confinement in the last mentioned
cases do not exceed twenty-four hours, and to authorise the
detention therein of. any person committed to the gaol, until
such person can be conveyed to gaol. § 6. The expense of
conveying any prisoner to, and detaining him or her in such
lock-up house, is to be defrayed in the same manner as the
expense of conve'ying such prisoner to and keeping him or
her in the common gaol.

By 12 Y., c. 80, §§ 1, 2 and 4 of the above act are repealed,
and §§ 5 & 6 are retained. § 3. Seems to be superseded by
the subsequent act 13 & 14 V., c. 64.

By 12 V. c. 81, § 60, the municipal council of any incor-
porated village are authorised to make by-laws for (amongst
other things) establishing, maintaining and regulating lock-up
houses.

By 13 & 14 V., c. 64, § 10, it shall be lawful for the mu-
nicipal council of any county or union of counties to establish
a lock-up house in any town, incorporated village or police
village within their jurisdiction, and to establish and provide
for such salary or fees to be paid to the constable placed in
charge thereof as they may deemjust and reasonable, and to
direct the payment of such salary out of the county funds:
and cvery such lock-up house shall be placed in charge of a
constable, to be specially appointed for that purpose by the
magistrates of such county, at any general quarter sessions
of the peace. Such constable shall be resident in such town
or village, and be oie of the constables of such town or of
the township in which such village shall be situated. Pro-
vided that nothing herein contained shall affect any lock-up
house established under the laws heretofore in force, but the
same shall be and continue a lock-up house within the mean-
ing of this section, although not in any such town or incor-
porated or police village: and that parties summarily con-
victed under the petty trespass act, *4 W. IV., c. 4, may, in
the discretion of the committing magistrate or magistrates,
be committed to the nearest lock-up house in the county la
which the conviction took place, instead of the common gaol.

LORD'S DAY.

By statute 8 V., c. 45, § 3, any merchant, tradesman,
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artificer, mechanic, workman, labourer or other person, selling
or offering for sale, or purchasing any goods, &c., or real

estarte, on the Lord's day, commonly called Sunday, or exer-
cisng any wordly labour or calling on that day ; or any per-
soi tippling or allowing tippling in any inn or tavern, &c.,
or being intoxicated, or brawling or using profane language
in the public streets, or attending any political meeting on
that day; or playing at skittles, bail, foot-ball, racket, or
auV noisy game, or gambling, or racing on foot or horseback
rin carriages, or fishing or hunting, or shooting any deer

or other game, or setting any net or trap (except in defence
of property) for.any wolf, beast or bird of prey ; or bathing
ini any exposed place of public worshin or Drivate residence,
on tie Lord's day-shall, upon conviction betore a justice,
UpOn1 tire oath of one or more 'witnesses, pay a fine not
exceeding £10, nor less than 5s.

4. Proceedings to be by summons, and ex parte in case
of non-aIppearance and proof of service of summons ; or the

justice uay issue his warrant against the offender, and upon
the party being brought up or appearing, the justice may
procced to hear and determine the case, or at once commit
the offender to safe custody until the morrow or some other
ay, according to circumstances, until the case is disposed of.

5. Conviction to be in the following form:

Form of Conviction.

Bc it irememiîbered, that on the day of , in the year of
Ur Lord , at , in the county of (or district, riding

or division, as the case may be), A. B. of , is convicted before
ie, C. D., one of her Majesty's justices of the peace for the
aid county (or district, riding or division, as the case may be).
or tiat he the said A. B. did (specify the ofence, and tihe rrne

amdplace whern and where the sanie was committed, as the case may
C); and 1, the said C. D.,adjudge the said A. B. for his offence
to pay (imnediately, or on or before the day of ) the
sur of . , and also the sun of for costs; and in default
O payment of the said sums respectively, to be imprisoned in
lhe coerronr gaol of the said county (or district, riding or division
as te c(ae mayl be) for the space of months, unless the said
sums siail sooner be paid ; and I direct that the said suer of

(the penalty) shall be paid as follows : that is to say, one
inoiety tiereof to the party charging the offence, and tie other
mioiuty to the treasurer of the district, to be by him, the said
treasurer, applied according to the provisions of the act [insert
flie itle of this act]. Given under my hand and seal, the day
and year first above mentioned.

C. D., . P [L. S.]

6. Conviction not to be quashed for want of form.

543



544 1LOttift0.

§ 7. Penalties and costs to be levied by distress and sale:
and in case of insufficient distress, the offender may be con-
mitted to the common gaol for any term not exceeding three
calendar months, unless such fine and costs be sooner paid.
§ 8. Prosecutions to be within one calendar month. § 9. Ap-
peal allowed to the general quarter sessions. 10. Convic.
tions te be forwarded to the sessions. § 11. Actions against
any person acting in the execution of this act to be commenced
within three calendar months, and one calendar month's pre-
vious notice in writing to bc given; the general issue may be
pleaded, with tender of amends, and full costs to defendant
in casA If decision in Lis favour. § 12. Half the penalty to
go to tie informer, and the other half to the district. § This
act to bc a public act. §14. Not to extend to Lower
Canada, or to Indians.

By 7 V., c. 14, § 2, all persen geing to, or returning fron
divine service on any Sunday or o ligatory holiday with their
own carriages, horses, or beasts of draught, as shall also their
families and servants with such carriages, &c., pass toll free
through any turipike, or toll gate on any turnpike road in
this province. ,By 16 V., c. 179, § 8, search warrants and
other warrants may be issued on a Sunday.

By the Municipal Act, 12 V., c. 81, the municipal authori-
tics in incorporated villages, towns and cities are authorised
to make by-laws fer enforcing the due observance of the
Sabbath-

LOTTERIES.

By 19 V., c. 49, § 1, if any person shall, after the pass-
ing of this act, make, print, advertise or publish, or cause or
procure to be made, printed, advertised, or published, any
proposal, scheme, or plan for advancing, lending, giving,
selling, or in any way disposing of any property, either real
or personal, by lots, cards, tickets, or any mode of chance
whatever, or shall seli, barter, exchange, or otherwise dispose
of, or cause or procure, or aid or assist, the sale, barter, ex-
change, or other disposal of, or offer for sale, barter or
exchange any lot, card, ticket, or other means or device, for
advancing, lending, giving, selling, or otherwise disposing of
any property, real or personal, by lots, tickets, or any mode
of chance whatever, such person shall, upon conviction there-
of, before any mayor, alderman, or other justice of the peace,
upon the oath of any one or more credible witnesses, or upon
confession thereof, forfeit and lose the sum of £5, for each
and every such offence, together with costs, to be levied by
distress and sale of the offender's goods, by warrant under
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the hand and seal of any such mayor, alderman, or other
justice of the peace, of the city, town, county or place where
such offence shall be committed, which said forfeiture shall be
applied half to the informer, and the other half shall be paid
to the treasurer or chamberlain of the municipality in which
sucli offence shall be committed. § 2. Any person buying,
bartering, exchanging, taking or receiving any such lot,
card, ticket, or other device as aforesaid, shall, upon convic-
tion thereof, in like manner as above mentioned, forfeit and
lose the sum of £5 for each offence, to be recovered and ap-
plied as aforesaid. § 3. Any sale, loan, gift, barter or ex-
change of. any real or personal property, by any lottery,
ticket, card, or other mode of chance whatever, depending
upon, or to be determained by chance or lot, shall be void to
all intents and purposes whatsoever, and all such real or
personal property so sold, lent, given, bartered or exchanged,
shall b forfeited to such person as shall sue for the same by
action, bill or information in any court of record in this pro-
vince; provided always that no such forfeiture shall affect
any right or title to such real or personal propertj' acquired
by any bona fide purchaser for valuable consideration, with-
out notice. § 4. If any person so convicted by any mayor,
alderman or other justice as aforesaid, shall not have suffi-
cient goods and chattels 'whereon to levy the penalties autho-
rised by this act, or shall not immediately pay the said penal-
ties, or give security for the same, such mayor, alderman or
justice, convicting such person, shall commit such person to
the common gaol of the county or district in which such offence
was committed, for a period not exceeding three calendar
months, or until such fine and costs are paid. § 5. The pro-
visions of this act shall extend to the printing or publishing, or
causing to be printed or published, of any advertisement,
scheme, proposal or plan of any foreign lottery, and to the
sale or offer for sale of any ticket, chance or share in any such
lottery, or to the advertisement for sale'of such ticket, chance
or share. § 6. Interpretation of the terms "personal pro-
perty" and "real property" and what shall be included
therein. § 7. Appeal against convictions as in other cases.
§ 8. This act not to extend to the division of property held
by joint tenants or tenants in common. § 9. Act to take
effect on the first day of January, 1857.

LUNATIC ASYLUM, PROVINCIAL.

By the 16 V., c. 188, § 2, the provincial lunatic asylum in
Toronto, with all the property real and personal, and all the
effects belonging to it is vested in the Crown. § 4. Its

69
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financial affairs to be managed by a "Bursar," to be appointed
by the governor. § 4. Who shall also appoint a medical
superintendent who shall reside in the asylum, and shail
direct and control the medical and moral treatment of the
patients, hire and discharge keepers and servants, watch over
the internal management and maintain the discipline and
due observance of the by-lawis of the institution, report the
condition thereof to the visiting commissioners, at each visit,
and annually to the Governor, and to each house of parlia-
ment within ten days after the opening of each session. § 6.
The Governor authorised to appoint at least four times a year
a commission of not less than four persons,. two nly to be
resident in Torcnto, whose duty shall be to examine and
report on the manner in which the institution is conducted,
and to examine and forward to the Governor, with their
observations thereon, the reports made to them by the medical
superintendent and bursar ; and further to frame such by-laws
as may secm advisable for the peace, welfare, and good
government of the institution, whicli by-laws shall have effect
when t) Governor shall bave signified bis assent thereto.
The co lissioners to kcep an exact record of all their pro-
ceedings. § 7. No person shall be received into the institu-
tion without a certificate from three medical licentiates, signed
and verified by the reeve of the township, or incorporated
village, or the mayor of the city, or incorporated town from
which the lunatic may have been sent, and in the absence of
the reeve or inayor, by the deputy, or other person who shall
for the time being be authorised to act in the place of the
reeve or mayor, which certificate shall state that the sub-
scribing medical licentiates at the saine time, and in the
presence of eaci other, examined the patient, and after due
inquiry into all necessary facts relating to lis case, found him
to be a lunatic; and such certificate shall be sufficient
authority to any person to convey the lunatie to the said
asylum, and to the authorities there to detain him as long as
he shall continue insane. § S. When any lunatic sent to the
asylum shall be under twenty-one years of age, having a
father or mother able to pay for bis maintenance, or a guar-
dian or committce, it shal be the duty of the bursar and
medical superintendent to send a copy of the certificate men-
tioned in the last section, attested under their hands, to such
father, mother, guardian, or committee, with a certificate of
the admission of such lunatic, and of the amount payable per
quarter to the asylum. § 9. Such amount to, be demanded
quarterly in January, April, July, and October, by the
bursar and medical superintendent from the father, mother,
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zuardian, or committee, and in case of non-payment said
bursar may apply to the county court judge upon affidavits,
and upon a ruleto shew cause, being satisfied that the father
or mother of the lunatic is able to pay for his maintenance,
or such guardian or committee is in possession of property of
the lunatic, the bursar shall be entitled to an order for the
aunent, and costs, and a writ of execution may issue thereon,
or the judge may, if he thinks fit, direct an issue to bc tried
before a jury previous thereto. §10. If such lunatie be
possessed of property and have no guardian or committee, and
if such property, in the opinion of the bursar, be more than
suflicient to maintain the famrily, (if any) of such lurnatic, it
shall be lawful for the bursar to take possession of the same,
or a sufficient part, with full power to manage and appropriate,
take or recover possession of, lease, mortgage, sell and convey
ail or any part in the name of the lunatic, or as his committee
under this act, as fally as if such lunatic could or night do,
if of full age, and compos nentis. Proviso, that before any
sale the bursar shall report the case and terms of sale to the
county court judge where the property is situate, for his
approval, and such bursar shall bu accountable and subject
to the same responsibility as any trustee, guardian or corn-
mittee would be. § 11. In case of disputed right to property
the county court judge may cause an inquisition to b hield
to determine such right. § 12. The Governor authorised to
fix salaries of medical superintendent not exceeding £500,
and bursar not exceeding £300, and commissioners not
exceeding 25s. per diem, payable out of anyfunds appropriated
for the support of the said asylum.

By 20 V., c. 28, § 14, the Governor is authorised to appoint
five fit persons to be inspectors of all public asylums, hospi-
tals, common gaols, and other prisons in this province. § 15.
Meetings of the board provided for. § 16. The said inspec-
tors shall have and performu all the powers and duties vested
in, or to be performed by the inspectors of the provincial
penitentiary; and by the commissioners of the provincial
lunatic asylum under the 16 V., c. 188. § 17. From and
immediately after the first appointment of inspectors under
this act, the powers and duties of the commissioners under
the above mentioned act relating to the lunatic asylum shall
cease, and the medical superintendent and bursar shall make
their annual reports to the said inspectors.

LUNATIC ASYLUM-PRIVATE.

By 14 & 15 V., c. 84, § 1, justices of the peace of any,
county in general quarter sessions are authorised to license

Tttuatic %opium, Svrbit. r
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any person to keep a house for the reception of lunatics: three
or more justices to be annually appointed with one physician
or more as visitors, who shall at their first meeting take the
oath of office prescribed. § 2. Vacancies to be supplied by
the justices in sessions. § 3. A list of such visitors within
fourteen days from their appointment to be published by the
clerk of the peace, and sent to the Governor within three days
after appointment, under a penalty of £2 10s. for every
default. § 4. The clerk of the peace, or some other person,
to be appointed by the justices in sessions, to be clerk to the
visitors, who shall summon such visitors as the justices in
sessions shall appoint: every such meeting to be held pri-
vately, and so that no proprietor, superintendent, or person
interested or employed in or about any house to be visited
shall have notice of such intended visitation; clerk to take
a certain oath of office; and the name of such clerk within
fourteen days after his appointment to bc published by the
clerk of the peace, and within three days commuiicated to
the Governor, under a penalty not exceeding £2 10s.: clerk
to be allowed such salary as the justices shall direct. § 5.

sitors' clerk may have an assistant who shall also take the
oath of office prescribed. § 6. No person shal act as a
visitor, or clerk, or assistant-clerk, or act in granting
licenses, who shall within one. year. next preceding be
directly or indirectly interested in any such licensed house:
and no physician, being a visitor, shall sign any certifieat&
for the admission of any patient, or professionally attend
upon any patient in any such licensed house or hospital,
unless directed to visit such patient by the person upon whose
order be has been received into sucli house or hospital, or
by the provincial secretary, chancellor, or vice-chancellors,
committee, or by a judge of the superior court: any visitor,
clerk, or assistant-clerk becoming interested, after his ap-
pointment, shall be disqualified to act, and if continuing
to act shall be guilty of a misdemeanor; and if any physi-
cian, being a visitor, shall sign any certificate for admission,
or shall professionally attend any such patient (except as
aforesaid) lie shall forfeit for each offence £50. § 7. Any
person desiring to have a house licensed for the reception of
lunaties shall give notice to the clerk of the peacefourteen
clear days before the sessions, with the name of any proposed
superintendent accompanied by a plan of such house, and
a statement of the number of patients proposed to be
received ; and whether for male or female patients, or both.
§ 8. The license not to extend to more than one house. § 9. No
alteration to be made in the house without notice and consent
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in writing cof two visitors. § 10. Any person wilfully giving
an untrue or incorrect notice, plan, or statement, or des-
cription to be guilty of a misdemeanor. § 11. Clerk of the
peace to send a copy to the provincial secretary of any such
license grtnted within fourteen days afterwards, under a

penalty not exceeding £20. § 12. Provision for renewal of
lieenses. § 13. License to be under the hands and seals of
three or more justices, the chairman being one, and in the
formn in the schedule to the act ; and shall be granted for a
period fot exceeding t7irteen months. § 14. . Persons ob-
taining licenses to give security in £100, with two sureties
in £50 each, or one surety in £100. § 15. Rates to be
charged for such licences, viz., los. for every proposed
patient, but not less than £15 in the whole. § 16. Moneys
ierived from licenses to be applied in payment of, clerk's
alry and other expenses. § 17. Annual account of receipts
nd paimnents signed by two visitors at the least te be laid
bl the clerk of the peace before the sessions. §18. In case
tf incapacity of the persons licensed by sickness or otherwise,
or in case of death, such license may be transferred by thiree
justices indorsing the same to the superintendent, or to such
person as such justices shall approve. § 19. Provision for
fe transfer of patients to a new building in certain events.
Description of such new building, with plans, &c., to be first

ven. § 20. The Governor authorised to revoke any license
upon the recommendation of a majority of the justices in
esions. § 21. No person to be received into any such

licensed house as a lunatic, boarder or lodger, without an
order under the hand of some person according to the form,

anid particulars required in schedule B.; nor without the
medical crtificates according to the form in schedule C. of
in phVsicins (not partners), nor brothers, nor father and
Soi. each of whom shall separately have examined the
patient not more than seven clear days previous to his
reception into the house, and shall have signed and
dated the same on the day of examination: any person
rceIiving or detaining any person as aforesaid without such
order and medical certificates, and any physician who shall
knowingly sign any such, which shall untruly state any of
the particulars shall be guilty of a misdemeanor. § 22.
The physician signing shall also specify the facts upon
vhich lie has formed his opinion that the person is a lunatie

or insane person, idiot, or person of unsound mind.
§8. No person shall receive to board or lodge in any

flouse not licensed under this act, or take charge of any in-
sane person, without first having obtained the medical certi-
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ficates required by this act for admission into a licensed house:
and every person who shall so receive any such insane person
to board or lodge, &c., shall within three calendar months
transmit to the clerk of the visitors of the district, a copy of
such medical certificates, sealed and endorsed "private re-
turn," and annually on the lst of January, or within seven
days after transmit to such clerk, a certificate signed by ten
physicians describing the then actual state of mind of such
insane person to be endorsed "private return," and every
person who shall fail herein shall be guilty of a misdemeanor.
§ 24. Under special circumstances a patient may be received
into such licensed bouse, upon such order as aforesaid, with
the certificate of one physician only, provided that such
order state the special circumstances which may have pre-
vented the examination of the party by two physiciaris. But
in such case, such certificate shall be signed by some other
physician, not connected with the house, who shall have
specially examined the party within thirec days after admis-
sion; and any person, who shall have reccived a patient upon
the certificate of one physician only, permitting him to re-
main beyond three days without such further certificate shall
be guilty of misdemeanor. § 25. No physician interested in,
or a regular professional attendant on a licensed house, shall
sign any certificate for reception: nor shall any physician
related to or connected with the party signing the order
for admission, sign any certificate for reception. The
offender in any such case to be guilty of misdemeanor.

26. Every proprietor, or superintendent receiving a lunatic
into a licensed houseshall within two days make an entry
thereof in the " book of admissions " according to the form in
schedue D., under a penalty not exceeding £2 10s. Any
person knowingly making an untrue entry of particulars to
be guilty of misdemeanor. § 27. The form of mental dis-
order of the patient to be entered in the book of admissions
by the medical attendant within seven days after admission,
under a penalty not exceeding £2 10s. § 28. Proprietor or
superintendent after two clear days, and before the expiration
of seven days from the admission of any patient, shall trans-
mit a copy of the order and medical certificates, and a notice
and statement as in schedule E., to the visitors' clerk, and
in case of neglect shall b guilty of misdemeanor. § 29. In
case of the escape of any patient the proprietor or superin-
tendent shall within two clear days next after transmit a
notice thereof to the visitors' clerk, stating the christian and
surname of the patient, and his or ber state of mind, and the
circumstances connected ivith such escape ; and the like
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notice if the patient shall have been brought back, and when
brougbt back, and the circumstances, and whether with or
vithout a fresh order and certificate, under the penalty of
£10. 30. An entry to be made by the proprietor or su-

perintendent within two clear days after the removal, dis-
charge or death of any patient according to the formo in
sehedule F., and he shall also within the same two days
transmit a written notice thercof, and the cause of the death,
remioval or discharge of such patient, if known, to the visitors'
cierk according to the form in schedule G., and in case of
defIult or untrue statement, such proprietor or superintendent
sh11l bc guilty of misdemeanor. § 31. In case of the death of
an piatient in the house, a statement of the cause, with the
nane of the person present, shall be drawn up and signed by
the tmedt al attendant of the house, and a copy duly certified
bv the p!oprietor or superintendent transmitted to the nearest
coroner, and to the visitors' clerk, and to the person who
igned the order for such patient's confinement, within forty-

eight hours after his death, under a penalty not exceeding
50 § 3 Aiy superintendent, officer, nurse, attendant,

servant or other person employed, in any way abusing or ill
treating, or wilfully neglecting any patient shall be guilty
of misdmeanor; and in the event of the relcase of any person
Who shahl consider himself to have been unjustly confined,
a copy of the order and certificates upon which ho was con-
fmed shall, nt his request, be furnished to him or his attorney
Iv the visitors' clerk without fée or reward. And it shall be
Iawful for the Governor to direct the prosecution on the part
cf the Crown of any person concerned in the unlawful taking
cf any of her Majesty's subjects as an insane patient, or any
person concerned in the neglect or ill-treatment of any pa-
tient. :33. In every house licensed for 100 patients there
shall be a physician resident as superintendent or medical
attendant, and every house licensed for less than 100, and
more than 50, (in case such house shall not be kept by or
ha-e a resident physician), shall be visited daily by a physi-
cian; and every house licensed for less than 50 patients (in
case the same shall not be kept by a resident physician),
shal be visited twice in every week by a physician; pro-
nIded always, that it shall be lawful for the visitors to direct
such bouse to be visited by a physician at any other time or
times; not oftener than once a day. § 34. When any house
is licensed for less than eleven patients, any two of the visi-
tcrs nay permit such house to be visited by a physician at
ireater intervals, but not greater than once in every two
ieeks. § 35. Every visiting physician shall once in every



week (or when distant intervals are permitted, then on every
visit), enter and sign in the "medical visitation book,' a
report shewing the date thereof, the number, sex and state
of health of all the patients, the christian and .surname of

every patient und- restraint, or in seclusion, or under medi-
cal treatment since the date of the last report, the condition
of the house, and every death, injury and act of violence
affecting any patient since the last report, according to the

form in schedule H., under the penalty of £20, and any un-

true statement in such report to be a misdiemeanor. § 36.
The mental state and bodily condition and medical treatmsent
of each patient to be entered by the resident or attendant

physician in the ",case bool,"' copies of such entries tO be
furnished to the visitors if required, under a penalty for neg-
lect not exceeding £10. § 37. Every licensed' hise shal
be visited by two at least of the visitors (one a physician)
four times at the least in every year, at such times as the jus-
tices shal direct; and such visitors may and shall inspect

every part of the louse and ground, &c., appurtenant, and
see every patient, and enquire if any under restraint, and

why, and inspect the order and certificates for reception, and
enter a minute in the "visitors' book" of the then condition
of the house and of the patients, and the number under re-

straint, and any irregularity in the order or certificates, and
whether previous suggestions (if any) have been attended to,
and any observations they may deem proper. §38. The

proprietor or superintendent shall shew to the visitors every

part of the liouse and every patient. And every proprietor

or superintendent who shall conceal or attempt to conceal,
or refuse or neglect to shew any part of such house, or any
part of the ground or appurtenances, or any person detained

therein to the visitors or any person authorised to visit and

inspect the same, shall be guilty of misdemeanor. § 39.
Visiters to enquire where divine service is performed therein,

and to what number of patients; and whether any system of

coercion has been adopted and the result thereof, and as to

the classification of patients, and to make such other enqui-
ries as they may think expedient. Any proprietor or super-

intendent not giving full and true answers, to be guilty of
misdemeanor; § 40. The preprietor or superintendent shall

lay before the visiters a list of all the patients in the heuse,
and the books required by this act to be kept, and all orders

and certificates since the last visitation, and the license then

in force, and all such other orders, certificates and documents
relating te any of the patients as they shall require. § 41.
A copy of the plan given to the justices on the application



for a license, to be hung up in some conspicuous part of the
house, also a copy of this act bound ùp in the "visitors'
book," and the visitors shall enter therein the result of their
inspections and enquiries, with sucli observations as they
shall think proper : there shall also bé kept in suchl house a
.patients' book," and the visitors shall enter therein their
observations respecting the state of mind or body of any
patient. § 42. The proprietor or superintendent shall,
within three days after every such visit, transmit a true copy
of the entries made by the visitors in the " visitors' book,"
the "patients' book," and the "medical visitation book " to
the visitors' clerk, to be laid before the justices on applica-
tion for the renewal. of the license, under a penalty of not
exceeding £10. §43. Any two visitors nay inspect the
premises by night, as they shall think fit. § 44. Patients
are to be removed or discharged by order in writing, signed
by the party signing the order for. admission. 45. And
in case of his incapacity, or absence, or death, the nearest of
kin of the patient may give direction for his discharge or
removal. §'46. Patient not to be discharged or removed if
certified to be dangerous and unfit to be at large, without
consent of the visitors. § 47. Any two of the visitors (one
being a physician) may maké special visits, and after two
such visits, if it appear ýto then the patient is detained with-
out sufficient cause, may order his discharge. §'48. Such
order to be signed by them, but not until they have examin-
ed the medical attendant as to his opinion, in case he shall
tender it: and if the visitors shall discharge such patient,
and such mnedical attendant shall furnish them with his rea-
sons in writing against such discharge, they shall forthwith
transmit such statement to the visitors' clerk. § 49. Noet
less than seven days to intervene between the first and
second of such special visits. § 50. Powers of discharge not
to extend to criminals. 51. Information to be furnished
upon enquiry as to any particular patient confinecd in the
house. § 52. Any one of the visitors may give an order for
the admission to any patient of any friend or relative (or of
any medical or other person whmni they may desire to see
such patient), and any proprietor or superintendent refusing
admission in sudh case, shall for every such refusal forfeit
not exceeding £20. § 63. Thc proprietor or superintendent,
with the consent in writing oftwo visitors, may send or take,
under proper control, any patient te any specified place, for
the benefit of his health. § 54. When any patient shall be
removed temperarily into any new house, and shall escape
and be re-taken within fourteen days, the certificates relating
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to the original order for his admission shall remain in force.
55. Proprietors may plead the order for admission of any

patient in bar to certain legal proceedings. § 56. Visitors
]May summon and examine witnesses upon oath; any witness
refusing, without lawful excuse, to incur a penalty not ex-
ceeding £50, recoverable before any one justice. § 57.
Witnesses to be paid their expenses. § 58. Pecuniary pen-
alties under this act recoverable before any two justices, and
the summons may be issued by one. The justices may, if
they think fit, reduce any penalty to any sum not less than
one-fourth, and may levy the amount, with costs, by distress
and sale of the goods and chattels of the offender, and any
two such justices may order the person convicted to be kept
in custody until the return of such warrant, unless the of-
fender shall give security for his appearance within seven
days, and in default of distress, such justices may commit
the offender to the common gaol or bouse of correction for
any term not exceeding three months, unless penalty and
costs sooner paid. Penalties, when recovered, to be paid to
the clerk of the peace, and accounted for as hereinbefore
directed with respect to license moneys. § 59. Conviction
to be in the fori prescribed in the act, or to the same effect.
§ 60. Appeal given to the quarter sessions. § 61. Actions
against any person for any thing done in pursuance of this
act, to be brought within twelve months. § 62. The visitors'
clerk, on their order, may prosecute fer penalties, and no
other person shall prosecute without order of the visitors, or
consent of her Majesty's attorney or solicitor-general. § 68.
Transmission of any notice, statement or other document
required by this act through the post-office, or left at the
office of the cleik of the peace, to be deemed sufficient, and a
bar to proceedings for omission. §,64. Costs and expenses
incurred by or under the order of any visitors, to be paid by
the clerk of the peace, and included in his accounts. § 65.
Interpretation clause. § 66. This act not to extend to the
provincial asylum at Toronto, or the asylum at Beauport,
near Quebec.

By 20 V., c. 28, § 32, inspectors of gaols, &c., under this
act, arc required to visit and report to the Governor, once in
the year at least, upon the state and management of evry
private lunatic asylum, with pover to the Governor to sus-
pend or revoke any license granted for the saie.

LUNATICS DANGEROUS.

By 14 & 15 V., c. 83, § 3, and for the botter prevention
of crimes by "persons insane," it is enacted that if any person

14unattta 1antts.o



shal be discovered and appreliended under circumstan ce
that denote derangement of mind, and a purpose of committing
sone crime for which, if committed, he wouldl be liable to be
indicted, and any of her Majesty's justices of the peace before
whom such person may be brought shall think fit to issue a
warrant for committing him or her as a dangerous person
suspected to be insane, such cause of commnitment being

plainly expressed in the warrant, the person so committed
shal not be bailed except by two justices of the peace, one
being the justice who has issued' such warrant, or by the
court of general quarter sessions, or by one of the judges of
her Majesty's superior courts of law or equity at Toronto.
5. And whereas there are sometimes persons who by lunacy

or otherwise are furiously mad, or so disordered in their senses
as to endanger their own persons or property, or the persons
or property of others if permitted to go at large. Be it
therefore enacted that it shall be lawful for any two or more
justices residing in any city, town, village, township, parish or
place where such lunatic or mad person shall be fountd (of
whliom the chairman of the quarter sessions shall be one) by
wYarrant under their hands and seals directed to the constable
cf any such city, town, village, township, parish or place, or
some of them, to cause such person to be appreliended and
kept safely locked up in some secure place within the district
or county, as such justices shall direct or appoint, if the last
legal settlement of such person shall be in any parish, town
or place within such district or county ; and if such settlement
shall not be there, then to the place of his or ier last legal
settlement, and shall be locketd up by warrant of-two justices
of the district or county to which such person is so sent, of
whom the chairman of the quarter sessions shall be one in
manner aforesaid, and the reasonable charges of removing,
kceping and curing such lunatic, shall be paid , by order of
two or more justices directing the treasurer of the municipality
where any goods, chattels, lands or tenements of such lunatic
shall be to seize and sell so much of the goods anti chattels,
or receive so much of the rents as will be necessary to pay
the same, and to account for the same to the next quarter
sessions. But if such lunatic has not an estate more than
sufficient to maintain his or her family, then such charge
shall be paid by the municipality to which such person be-
longs by order of two justices directed to the treasurer.

MACINIERY.

By 1 Vie., c. 18, 1, it is enacted that the owners of all
steam boats, steam cars, antd steam carnages, mills, and other
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buildings, where machinery is, or may hereafter be used,
shall erect, or cause to be erected, good substantial guards
round the machinery of such steam boats, &c., so as to pre.
vent passengers and other persons from coming in contact
with such machinery.§ 2. It is enacted, that it shall be
the duty of the collector, of customs of any port to enter
steam boats, &c., to examine the, guards of the imachinery,
and if not properly erected so as. to secure the safety of
persons when the machinery is in operation, the said collector
or his deputy shall notify the same to the master or person
in charge, and direct him to make the necessary and substan-
tial guards. § 3. It shall be the duty of every justice of the
peace, within the district in which he shall reside and usually
act as a justice to enter into or upon all buildings wherein
machinery is used, or shall hereafter be erected, and examine
the same ; and if upon such examination, the guards about
such machinery shal be found insufficient, such justice shall
notify the same to the owner or occupier of such building,
and direct the necessary guards to be erected. 4. In case
the master or person in charge of any steam boat, &c., or
the owner or occupier of any building wherein machinery is
or shall be erected, shall neglect or refuse to comply with
the directions of such collector, or justice, and being there-
of convicted before one or more justices, he shal forfeit and
pay for every such offence any sum not exceeding one pound,
and in default of payment, with the reasonable costs of con-
viction, such offender shall be sent to the common gaol of
the district within which such offence shall have been co-
mitted for any period not exceeding thirty days. 5.If,
upon inspection by the collector or justice, of any steam
boat, or building, &c., the guards are found safe and sub-
stantial, such collector or justice shall deliver to the person
in charge, and to the proprietor of such building, a certificate
to that effect, which shall be a good protection for six calen-
dar months, provided such safeguards shall be kept in good
repair.

By 4 & 5 V., c. 26, § 5, if any person shall unlawfully
and maliciously cut, break, destroy, or damage with intent te
destroy or render useless, .any threshing machine, or any
machine or engine, whether fixed or moveable, prepare. for
or employed in any manufacture whatever (except the man-
facture of silk, woollen, linen, or cotton goods, or goods of
any one or more of those materials mixed with each other,
or mixed. wth any Qther material, or any frame work,
knitted piece, stocking, hose, or lace), elery such offender
shall be guilty of felony, and being convicted thereof, shall

lu;t@itt9.ý
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be liable, at the discretion of the court, to be imprisoned at
hard labour in the provincial penitentiary for any term not
less than seven years, or in any other prison or place of
confinement for any term not exceeding two years.

MAINTENANCE.

Maintenance is an unlawful taking in hand or upholding
of cuarrels or suits, to the disturbance or hindrance of
common right ; and is not only malumprohibitum both by the
common law and by statute, but is also accounted malum in se,
as laving a manifest tendency to oppression by encouraging
and assisting persons to persist in harrassing their rneighbours
with suits, which perhaps they would not venture to prosecute
cf their own accord. It is punishable at common law, by
f/lne ani inprisonment; and by the 32 H. III., c. 9, with a
forfeiture cf £10. A court of record, also, may commit a
man for an act of maintenance done in the face of the court,
as for a contempt.-2 nst. 212. 1 ffaw. c. 83, § 36. There
are some acts of maintenance which under certain circum-
stances, are justifiable. A father, a son, or an heir apparent to

a par ty; or the husband of an heiress apparent, may lawfully
lay out money for the party to prosecute his suit. Few pro-
secutions are, however, now instituted for maintenance; for
more persons than one are generally implicated in this offence,
and then the common practice is, to indict them for con-
spiracy.

MALICIOUS INJURY.

malicious lrnjury to tie Person.

Poisoning or Woundng.-By 4 & 5 V., c. 27, 6, who-
soever shall administer or cause to be taken by any person
any poison or other destructive thing, or shall stab, cut, or
wound any person, or shall by any means whatsoever cause
to any person any wilful injury dangerous te life, with intent
in any of the cases aforesaid, to commit murder, shall be
guilty of felony, and being convicted thereof shall sufer death.

Attempt to Kzfurder.-§ 10. Whosoever shall attempt to
administer te any person any poison or other destructive
thing, or shall shoot at any person, or shall by drawing a
trigger or in any other manner attempt to discharge any
kind of loaded arms at any person, or shall attempt to drown,
suffocate, or strangle any person,,'with intent in any of the
cases aforesaid te commit the crime of murder, shall, although
no bodily injury shall be effected, be guilty of felony, and
being convicted thereof shall be liable, at the discretion of
the court, to be imprisoned at hard labour in the provincial
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penitentiary for the term of his natural life, or for any tern
not less than seven years, or to be imprisoned in any other
prison or place of confinement for any term not exceeding
two years.

Skooting, Cutting and Milairing.-§ 11. Whiosever shall
unlawfully and maliciously shoot at any person, or shall draw
a trigger or in any other manner attempt to discharge any
kind of loaded arms at any person, or shall stab, cut or wound
any person with intent, in any of the cases aforesaid, to
maim, disfigure, or disable such peson or to do some other
grevious bodily harm to such person, or with intent to resist
or prevent the lawful apprehension or detainer of any person,
shall be guilty of felony, and being convicted thereof shal
be liable, at the discretion of the court, to be imprisoned at
hard labour in the provincial penitentiary for the terni of
his natural life, or for any term not less than seven years, or
to be imprisoned in any other prison or place of confinement
for any term not exceeding two years.

By 18 V., c. 92, (criminal law amendment act), § 30, if
any person shal unlawfully and maliciously inflict upon any
other person, either with or without any weapon or instruments,
any grievous bodily harm; or unlawfulhy and maliciously cut,
stab, or wound any person, any such offender shall be guilty
of a misdemeanor, and being convicted thereof shall be liable
to be imprisoned, with hard labour, in any gaol or prison for
any term not exceeding two years, or in the provincial peni-
tentiary for any term not less than two, nor more than five
years.

§ 31. If upon the trial of any indictment for any felony

(except murder or manslaughter) where the indictment shall
allege that the defendant did cut, stab, or wound any person,
the jury shall be satisfied that the defendant is guilty of the
cutting, stabbing or wounding charged in the indictment, but
shall not be satisfied of the fclony ; then the jury may acquit
of the felony and find the defendant guilty of unlawfully
cutting, stabbing or wounding, and thereupon such defendant
shall be liable to be punished as in the 30 §.

With respect to the crime of stabbing, cutting or wound
ing, it may not be unimportant to remark upon its classi-
fication as an offence. If committed with an intent to
murder it is a capital offence, punishable with death. If
with the intent only of maiming, disfiguring, or disa-
bling a party, then, although a felony, it is punishable
with less severity. But where the offence is committed
without any manifest felonious or criminal intent, as
where it is done in ,the heat of passion, and without pre-
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meditation or design, it is punishable under the statute 18
C., c. 92, as a misdemeanor only. It is difficult to conceive

any case of stabbing or cutting that would not in the eye of
the law be deemed both unlawful and malicious; and it is an
offence so utterly abhorrent to all true British feeling and
spirit that we may well indulge the hope of its seldoma
occuring ii this province.

Explosive or Corrosive Matter.-By 4 & 5 V., c. 27, § 12,
whosoever shall unlawfully and maliciously send or deliver to,
or cause to be taken or received by any person, any explosive
substance, or any other dangerous or noxious thing, or shall
cast or throw upon or otherwise apply to any person any cor-
rosive fluid or other destructive matter, with intent, in any of
the cases aforesaid, to burn, maim, disfigure, or disable any
person, or to do some other grievous bodily harm to any person,
and whereby, in any of the cases aforesaid, any person shall be
burnt, maimed, disfigured or disabled, or receive some other
grievous bodily harm, shall be guilty of felony, and being
convicted thereof sball be liable, at the discretion of the
court, to be imprisoned at hard labour in the provincial peni-
tentiary for the term of his naturai life, or for any term not
Iess than seven years, or in any other prison or place of con-
finement for any term not exceeding two years.

iicarriage.-§ 13. Whosoever, with intent to procure
the miscarriage of any woman, shall unlawfully administer
to her, or cause to be taken by her, any poison or other
noxious thing, or shall unlawfully use any instrument or
other mear s whatsoever with the like intent, shall be guilty
of fclony, and being convicted thereof shall be liable, at the
discretion of the court, to be imprisoned at iard labor in the
provincial penitentiary for the term of bis natural life, or for
any terra not less than seven years, or to be imprisoned in
any other prison or place of confinement for any terra not
excecding two years.

Malicious Injury to Property.

By the 4 & 5 V., c. 26, § 15, if any person shall unlaw-
fully and maliciously break down or otherwise destroy the
dam of any fish-pond, or of any water which shall be private
property, or in which there shall be any private right of
fishery, with intent thereby to t'ke or destroy any of the fish
in such, pond or water, or so as thereby to cause the loss
or destruction of any of the fish, or shall unlawfully or
Maliciously put any lime or other noxious material in any
such pond or water, with intent thereby to destroy any of
the fish therein, or shall unlawfully and maliciously break
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down or otherwise destroy the dam of any mil-pond, every
such ofrender shall be guilty of a misdemeanor, and beino
convicted thereof shall be punished accordingly.

§ 17. Unlawfully and maliciously setting fire to agricultu-
ral produce, is made felony.-(See title "Arson.") § 18.
If any person shall unlawfully or maliciously cut or other-
wise destroy any hop binds growing on poles in any planta-
tion of hops, every such offender shall be guilty of felony;
and being convicted thereof shall be liable to be imprisoned
for any term not exceeding two years.

By the 4 & 5 V., c. 2 § 24, if any person shal wilfully
or maliciously commit any damage, injury, or spoil to or
upon any real or personal property whatsoever, either of a
public or private nature, for which no remedy or punishment
is hereinbefore provided, every such person, being convicted
thereof before a justice cf the peace, shall forféit and pay
such sum of money as shall appear to such justice to be a
reasonable compensation for the damage, injury or spoil so
committed, not exceeding the sum of £5, which sum of
money shall, in case cf private property, be paid to the

..ty aggrieved, except where such party shall have been
examined in proof of the offence, and in such, and in the
case of property of a public nature, or wherein any public
right is concerned, the money shall be applied in such man-
ner as every penalty imposed by a justice of the peace under
this act is hereinafter directed to be applied: provided
always, that nothing herein contained shall extend to any
case where the party trespassing actecd under the fair and
reasonable supposition that he had a right to do the act com-
plained of.

See also title "Explosive Substance' and "Sumnary
Conviction.

MANDAMUS.

A writ of mandamus is a command issuing in the king's
name from the Court of King's Bench, and directed to any
person, corporation, or inferior court of judicature, within
the king's dominions, requiring them to do some particular
thing therein specified, which appertains to their office or
duty. This writ is principally used to enforce a civil or
municipal right, but it issues also to the judges of any infe-
rior court, commanding them to do justice according to the
power of their office, whenever the same is delayed. It is
grounded on a suggestion (by the oath of the party injured)
of his own right, and of the denial of justice in the court
below ; whereupon, in order more fully to satisfy the court
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that there is a probable ground for such interposition, a rule
is made (except in some general cases, wherc the probable
Lround is manifest) directing the party complained of to
ohew cause why a writ of mandamus should not issue ; and
iflie shows no sufficient cause, the writ itself is issued at
first in the alternative-either to do thus, or signify some
reason to the contrary ; to which a return or answer must
ho made at a certain day : and if the inferior judge, or other
person to whom tho writ is directed, returns or signifies an
insuficient reason, then there issues, in the second place, a
pereimptory mandarnus, to do the thing absolutely, to which
nO other return will be admitted but a certain perfect obedi-
ence and due execution of the writ. If the inferior judge or
other person makes no return, or fails in his respect and obe-
dience, he is punishable for his contempt by attachment;
but if at the first he returns a sufficient cause, although it
should be false in fact, the Court of King's Bench will not
trv the truth of the faets upon affidavit, but will for the pre-
sent believe him, and proceed no further on the mandamus.
But then, the party injured may have an action against him
for his falso return, and (if found to bc false by the jury)
shall recover damages equivalent to the injury sustained,
together with a peremptory mandarnus to the defendant to
do his duty.-3 Bl. Com. 111.

A ,ouiandamus to the quarter sessions will be granted, to
coompel then to hear and decide an appeal which they refuse
to hoar on the ground of a mistaken notion of law, or an
unreasonable rule as to their own practice.-R. v. Wiltshire,
10 East. 404.

Where a person had been convicted before justices of the
peace and fined, and on an appeal to the quarter sessions the
justices there admitted more evidence than had been heard
on thc conviction, and the accused party was acquitted ; but,
on receiving the opinion of the attorney-general that the ad-
ditional evidence should not have been admitted, the justices
in session confirmeed the conviction, and ordered it to he
rccorded, but took no notice of the acquittal; the court made
absolute a rule for a mandamus commanding them to enter
the acquittal.-Rex v. Justices of Bathurst, D. Mich. 6 W.
IV., Uameron's D. p. 49.

A mandamus never issues except to admit or restore some
person to an ascertained right.-Barnhtart v. Justices i. D.
Ester T W. 1V., 1b.

Upon a mandamus nisi to justices in session, they should
return the recorded proceedings had before them, and no

71
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collateral matters not embraced in the entries of the court.

MANSLAUGHTER

Is at common law, felony ; and is defined to be such kil-

ing of a man as happens on a sudden quarrel, or in the com

missioi of an unlawful act, without any deliberate intention

of doing any mischief at all.-1 ffaw., 76.

By the 4 & 5 V., c. 27, § 7, cvery person convicted of man-

slaughter shall be liable, at the discretion of the court, to be

imprisoned at hard labour in the provincial penitentiary for

life, or for any term not less than seven years, or be im-

prisoned in any other prison or place of confinement for any

term not exceeding two years, or to pay such fine as the

court shall award.
See also ante title "Homicide," p. 393.

Porm qf indictment for Manslaughter.-18 V., c. 92.

County of The jurors for our lady the Queen, upon their
to wit. oath present that A. B.' on the day of
in the year of our Lord one thousand eight hundred and
at in the county of did feloniously kill and slay

one C. D.

NOTE.-The indictment must be on parchment.-See 16 V., e. 92, 5.

MANUFACTURES.

By the 4 & V., c. 26, § 4, if any person shall unlawfully

and maliciously cut, break or destroy, or damage with intent

to destroy, or to render useless, any goods or articles of

silk, woollen, linon or cotton, or of any one or more of those

materials mixed with each other, or mixed with any other

material, or any framc-work, knitted piece, stocking, hose or

lace, being in the loom or frame, or on any machine or

engine, or on the racks or tenters, or in any stage, process

or progress of manufacture, or shall unlawfully or maliciously

cut, break or destroy, or render useless, any warp or

shute of silk, woollen, linen or cotton, or of any .one or

more of those materials mixed with eacli other, or mixed

with any other material, or any loom, frame, machine,

engine, rack, tackle or implement, whether fixed or moveable,

prepared for or employed in carding, spinning, throwmg,

weaving, fulling, shearing, or otherwise manufacturing or

preparing any such goods or articles, or shall by force enter

into any house, shop, building or place, with .intent to

commit any of the offences aforefaid; every such- offender

shall be guilty of felony, and being convicted thereof, shal



be liable, at the discretion of the court, to be imprisoned, at
hard labour, in the provincial penitentiary, for any term not

Icss than seven years, or to be, imprisoned in any other
prison or place of confiement for any term not exceeding

two years.

MARRIAGES.

*Py 33 G. III., c. 5, certain marriages previously con-

tracted, are declared to be valid, and provision 's made for
preserving the testimony of such marriages within three

years from the date of this act. § 3. And until there shall
be five meinisters or parsons of the church of England, doing
duty in tieir parishes or places of residence in any one
district, parties desirous of intermarrying, and neither
living within eighteen miles of any parson or minister (a),

May apply to a neighbouring justice, who, may cause to be
affixed, in some public place within each of the townships or
parishes wherein the parties reside, the following notice,
(fee one shilling):

Whereas A. B. of , and C. D. of , are desirous of
internarrying with each other; and there being no parson or
minister of the church of England living within eighteen
miles of them, or either of them, all persons who know any
just irpediment why they should not be joined in matrimony,
are to give notice thereof te E. F. Esquire, of , one of her
Majesty's justices of the peace for the district.

And if no valid objection shall have been made for three
intervening Sundays, the magistrate ,may solemnize the
marriage, according to the form of the church of England,
and give the parties the following certificate (fee one
Shilling)

Whereas A. B. of , and C. D. cf , were desirous or
intermarrying with each other, and there being no parson of
minister of the church of England living within eighteen miles
of them, or either of them, they have applied to me for that
purpose: now these are to certify, that in pursuance of the
powers granted by an act of the legislature of this province,
passed in the thirty-third year of his Majesty's reign, I. E. F.,
one of his Majesty's justices of the peace, having caused-the
previous notice by this statute required to be given, have this
day married the said A. B. and C. D. together, and they are
becorne legally contracted to each other in marriage.

(a) Itis scarcely conceivable that such a case can now arise in any part
of Canada, and it is only in such event that a justice if the peace would be
justified in performing the ceremony, or that the marriage itself would be
legal. The act, however, is stili in force, should parties be inclined to run
the risk.



Which certificate shall be signed by the parties, and Vwo
or more persons present at the marriage. The clerk of thé

peace, upon application, is required to register the said cer-
tificate (fee 2s.); and such register, or an attested copy <fee
2s.), shall be sufficient evidence in courts of law. § 5. Thé
power of justices to solemnize marriages shall determaine so
soon as therle shall be five parsons or ministers resident in
any one district ; and any justice of the peace pretending to

perform the ceremony afterwards, shall forfeit £20, one
ioiety to the province, and the other to the informer; and
such pretended marriage shall be void.

*By 38 G. IIL, c. 4, § 1, it shall be lawful for the miiister
or clergymaa of any congregation or religious community Of
persons, professing to be members of the church of Scotland,
or Lutherans, or Calvinists, who shall be authorised in'
nmanner directed by this act, to celebrate the ceremony of
matrimony according to the rites of such church or religious
community, betwcen any two persons (not under legal dis.
qualification), and one of whom shall have been a m ember
of such congregation of religious community at least six
rmonths before s such marriage. § 2. No person shall be
deemed a minister or clergyman within the meaning of this
act, who shall not have bcen regularly ordained according
to the rites and forms of such congregation or religious
cornmunity, and unless he shall have appeared before the
justices assembled in quarter sessions in the district where
he shall reside, when not less than six magistrates he-
sides the chairman shal be present, and shall have then
with him at lcast seven respectable persons, members of such
congregation or community, who shall declare him to be their
minister or clergyman,; and unless he shall have proofs of
his ordination or appointment ; and shall then and there take
the oath of allegiance-when the majority cf the magistrates
then present 'may, if they think expedient, grant him a cer-
tificate in the form prescribed by the act. § 6. Ail niar-
riages which may have been celebrated since the passing 0f
*33 G. III., c. 5, by any person who shall obtain such cer
tificate as aforesaid, between any two persons (one being a
member of such congregations,) shall be deemed good aad
valid.

By the *59 G. III., c. 15, a further period of three yeart
is given te persons neglecting to a.vail themselves, of the
benefit of the *33 G. III., c. 5, for preserving the testimoay
of their marriage.

*By 2 G. IV., c. 11, if any person, Minister or clergyman,
legally authorised to solemnise marriage, shall knowingly 0?
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wilfully solemnise marriage 'without publication of banns, un-
less license of marriage be first had and obtained from some
person duly authorised to grant the same,; or if any justice
of the peace shall knowingly solemnise marriage contrary to
law,; or if any person not having authority by law to solen-
nise marriage, shall marry any person within the same, such
offender shall be guilty of a misdemeanor. Such offence not
to be cognizable at the quarter sessions; and no prosecution
to be commenced after two years. § 2. In all prosecutions
under this act, the proof of legal authority shall lie upon the
defendlant.

*By il G. IV., c. 36, entitled An Act to make valid
certain marriages heretofo'e contracted, and to provide for
the future solemnization of'marriage in this province," it is
enacted-§ 1. That marriages of persons (not under any
canonical disqualification) publicly contracted in this province
(U. C.) before any justice of the peace, magistrate, or com-
manding officer of a port, or before any minister or clergy-
man, before the passing of this act, shall be confirmed and
made valid. § 2 provides for preserving testimony of such
marriages at any time within six years, in the manner pre-
scriled; in case of subsequent marriage, the former marriage,
if illegal, not to be valid by this act. § 3. It shall be lawful
for any clergyman or minister of any church, society, con-
gregation, or religious community of persons, professing te
be members -of the church of Scotland, Lutheran, Presbyte-
rians, Congrecrationalists, Baptists, Independents, Methodists,
Menonists, Tunkers, or Moravians, who shall be authorised
in manner hcreinafter mentioned to soiemnise the ceremony
of marriage within this province between two persons, neither
of vhom shallh be under any legal disqualification to contract
matrimony. § 2. No person shall be deemed a clergyman or
minister of such church, society, congregation, or religious
community, who shall not have been regularly ordained, con-
stituted or appointed according to the rites and forms of sucli
church, society, congregation or religious community; nor
unless he shall be a subject of her Majesty, and shall appear
before the justices, in sessions of the district, and produce
proof of his ordination, constitution, or appointment, and
shall then and there take the oath of allegiance; and there-
upon, if it shall appear to the majority of the justices then
present that he has been regularly ordained, &c., they are
hereby authorised and required to grant him a certificate in
the form following.:

Be it remembered, that at the general quarter sessions of the
peace holden at . in and for the district of on the
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day of , in the year of our Lord , before A.
B. and others, Esquires, justices of our sovereign lady.the
Queen, assigned to keep the peace in the said district. came
C. D. of who professes tO be a minister or clergyman of
the church, society, congregation, or religious community, [as
the case may be] it appeared to a rajority of the justices that
he the said C. D. was duly ordained, constituted or appointed
[as the case may be] a minister or clergyman of the said
churcli, society, congregation, or religious community.

G. H. Clerk of the peace E. P. Chaiman.

For which certificate, the clerk of the peace shall be entitled
to 5s. § 5. No such minister shall at any time celebrate
marriage unless banns of, marriage be published with an
audible voice in the church or clpel or place of worship,
three several Sundays, in some intermediate part of the
service, or before it began, or immediately after it ended,
together with the number of times of publicationl; or unless
a marriage license shall have been obtained from the Gover-
nor. § 6. Every minister, or clergyman, or justice cf the
peace, authorised by this act to celebrate marriage, shall if
required, give to the party a certificate; and also, once in
every twelve months' return a certified list (a) of all marriages
by him solemnised, to the clerk of the peace, within that

period, or since his last return, specifying the names of the
parties married, the witnesses, and whether solemnised by
license or banns ; and shall pay to the clerk of the peace the
sum of 2s. 6d. te record the same, who shall record the same
in the register or book required by law to be kept by him,
of marriages; and such register, or a certified copy, shall be
considered, in case of death or absence of the witnesses, as
sufficient evidence thereof; and any minister, clergyman, or
justice of the peace, neglecting to make suchl return, shall
forfeit £40, to bc recovered by action of debt in the court cf
Queen's Bench, one moiety to the informer and. the other te
the province.

By 8 V., c. 34, all the powers, privileges and advantages
by the *11 G. IV., c. 36, conferred upon or vested in any
clergyman or minister of any of the denominations mentioned
in the third section of the said act, are conferred upon and
vested in any clergyman or minister of the denomination called
The Evangelical Association, subject to the like penalties.

(a) By the 12 V., c. 90, § 1, th3se returns are dispensed with- while
the Census Act 10 & 11 V., c. 14, remains in force, which act requires
a registry to be kept by ministers of religion of " baptisms, marriages and
deaths," within their cure, and belonging to their congregations, Such

registry to be forwarded quarterly to the clerk of the peace; but nowusder
the 12 V., c. 90, once a year only.



By 10 & 11 V., c. 18, the likc powers are conferred upon
and vested in any clergyman or minister of any religious de-

nominatioa of Christians whatever, on the same conditions
nd restrictions and subject to all the penalties imposed by

*1 G. IV., c. 36, for the contravention of any of the pro-
isionsi thercof. § 2. No clergyman or minister of any of

the denoninations referred to in the third section of *11 G.
IV., c. 36, or of those to whom this act refers, shaleen
titled to the benefit of said acts, unless hc bc a British subject,
and shahl have taken the oath ors affirmation of allegiance
before the registrar of the county, and shall at the same
time produce to such registrar evidence of his being a recog-
nised clergyman of the denomination to which he professes
to belong. § 4. This act not to affect the authority to cele-
brate marriaige now vested in any person under the provisions
of *11 G. IV., c. 36.

By 20 V., c. 66, 'Act to arnend the law relative to thc
Solemnnization of matrimony in Upper Canada," § 1, minis-
ters and clergymen of every religious denomination in Upper
Canada, duly ordained or appointed aceording to the rites and
ceremonies of the ehurches or denominations to which they
Shall belong, and resident in Upper Canada, may solemnize
the ceremony of matrimony, according to its rites, ceremonies
and usages of such churches and denominations. § 2. Ministers
marrying shall give a certificate if required. § 3. Ministers
to enter every such marriage in a book with particulars as
per schedule to the act: and make a yearly return on or
before the first day of Febeuary, of such marriages, to the
registrar of the county, who shall file and record such list in
a book te be kept for that purpose, under the penalty of one
pound for every day such clergyman or minister shall neglect
to make such return, recoverable before any magistrate of the
county with costs, to be applied as fines noiw inflicted under
the sumnmary convictions acts. § 4. Provision made in case
of the death or removal of ministers before making such
annual return. §5. Any person not being a clergyman or
minister of a religious denomination existing in Upper Canada,
who shall solemnize or pretend to solemnize matrimony under
this act, or who shall falsely personate any clergyman or min-
ister for the purpose of officiating at any such ceremony, shal
be guilty of misdemeanor, and liable for every offence to be
imprisoned in the penitentiary for a period not excëeding two
years, or to such other punishment by fine or imprisonment,
or both, as the court shall deem meet. §6. And any person
procuring, aiding or abetting such pretended minister shall
be guilty of misdemeanor, and liable to the same punishment.



568 J*~rvrfr~ ?J~orntu.

§ 7. Marriages solemnized by Quakers according to the righit
usages and customs of their society to be deemed valid.

10. Al inconsistent acts repealed.

MARRIED WOMEN.
B y *59 G. III., c. 3, any married woman above the age of

21 years, with the knowledge and consent of, and by any
deed or deeds jointly with lier husband, may alien and con-
vey lier real estate to such uses as to her and her husbaud
shall seem meet. § 2. iProvided, that such married woman,
if resident in Upper Canada, shall appear before a judge, or
other person mentioned and described in the *43 G. IIL, e.
5 (repealed by *1 W. IV., c. 2), or being a resident of Great
Britain, or any colony belonging to the crown of Great Britain,
shall appear before the mayor or chief magistrate of any city,
borough or town corporate in Great Britain or Ireland, or
the chief justice, or any of the judges of the supreme court
in any such colony, and be examined by such officer touchiig
lier consent, and shall freely and voluntarily consent. § 3.
Such mayor or chief magistrate, &e., may thereupon cause a
certificate to be endorsed on the dced, stating the day on
which such examination was made, and signed by such mayor,
&c. And by § 4, all such exarninations and certificate, &c.,
must be made within twelve months after the execution.of
the deed. § 5. And the seal of the city, borough or town
corporate must be afflixed.

By the *2 G. IV., C. 14, it shall be lawful for any married
woman, having such real estate, to appear before the quarter
sessions in the district in which she may be resident, or in
cases where the party resides out of the province, then before
the general quarter sessions of any district, within twelve
months from the execution of the deed, to make such acknow-
ledgment; and the chairman may certify in like manner as
by the Courtof King's Beach, or any judge thereof.

By the *1 W. IV., c. 2, reciting that the laws now in force
were insufficient, and unnecessarily exposed purchasers to
risk, from the chance of married women dying, or retracting
consent after execution of the deed; it is enacted, that it shall
be lawful for any such married woman, above 21 years of age,
to alien and convey her real estate jointly with her husbaad;
provided that the deed be executed in the presence of one of
the judges of the King's Bench, or a judge of the district
court, or of a judge of the surrogate court of the district
where such married womau shall reside; or of two justices for
such district, (a) who shall examine such married woman apart

(c) By 14 & 15 V., c. ilS, § 3, where the party is resident or shau1dP

pen to be when the deed is executed.
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from her husband respecting her free and voluntary consent;

and shall on the day of the execution of such deed endorse

the following certificate on the deed, or to the like effect.

That on the day mentioned in the certificate, such married
woman did appear before him, or them (as the case rnay lbe), at

the place to be named in the said certificate, and being ex-
amined by him, or them (as the case may be), apart froin her
husband, did appear to give her consent to depart with her
estate in the deed mentioned freely and voluntarilv, and with-
out any eoercion on the part of her husband, or of any other
person or persons whatsoever.

2. And when any married woman shall reside out of the
province, the deed may be executed by her in the presence
of a judge of the King's Bench ; or of the district or surro-
gate court; or of two justices in any district, whose certificate
shalbe effectuai; anti it shall not be necessary for any such
judge.or justices to attest ti deed. § 3. And where married
*omen liave heretofore conveyed their estates, but no certi-
ficate has been obtained, such certificate may nevertheless be
obtained notwithstanding the twelve months have expired.

-5. The sun of five shillings to be paid for such certificate.

By *2 V., c. 6, § 3, if any married woman shall join with
her husband in any deed of conveyance, wherein a release of
dower is contained, it shall not be necessary te acknowledge
the same before any court, judge, or justice of the peace, but
such execution shall be deemed a validi bar of dower. § 4.
And all previous acknowledgments before any competent
authority shall be deemed a valid bar of dower, although the
wife may not have joined in the execution of the deed.

By 9 V., c. 11, a married woman, with the concurrence of
her husband, may convey her entailed property.

By 14 & 15 V., c. 115, n deed of conveyance by-a married
woman resident in a foreign country not owing allegiance to
Great Britain, may be executed before the chief executive
officer of state, British consul, or a judge of any court of
record.

And see titles "Dower," " Wife.

MASTER AND SERVANT.

By the 10 & il V., c.. 23, § 1, it is enacted as follows,
viz.: that from and after the passing of this act, ail agree-
ments or bargains between masters and servants or labourers,
for the performance of any duties or service of whatsoever
nature, whether such agreement be verbal or written, shail,
upon due proof, be binding on each party for the due fulil-
ment thereof; provided that suhe verbal agreement shall not
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exceed one year. 2. After any such agreement entered
into, any person having thereby engaged to perform any
service or ork, and who shall during the pcriod of such
engagement, and after the commencement of such employ.
ment, refuse to go to work, or who shall, without permission
or discharge, leave the employ of the party whom he was
engage to serve, or ,who shall refuse to obey the lawful com-
mands of the person under whose direction such services are
to be performed, or who shaL neglect the service or injure
the property of such employer, shall, upon the complaint of
sucli employer or any person in charge under him, be liable
to punishment for every such offence, in the manner herein-
after provided. § 3. If any tavern-keeper, boarding-house
keeper or other person shall induce or persuade any servants
or labourers to confederate for demanding extravagant or
higli wages, and prevent their hiring them, upon due proof
of the offence such tavern-keeper shall forfeit his license in
addition to any fine, and such boarding-house keeper or other
person shall be subject to fine or imprisonment, as hereinafter
provided. § 4 enact's that the wearing apparel of any servant
or labourer shall not be kept by any tavern-keeper or board-
ing-house keeper in pledge for any expense incurred to any
greater amount than £1 10s. currency, on the payment or
tender of which sum, or of any larger sum due, such wearing

apparel shall, be immediately given up, whatever be the
amount due by such servant or labourer: provided always,
that this shall not apply to other property of such servant or
labourer. § 5. Any one or more justices of the peace may
receive the complaint, upon oath, of parties complaining of
any contravention of the preceding provisions of this act, and
cause all parties concerned to appear before him or them,
and to hear and determine the same in a summary and expe-
ditious manner, and to punish parties found guilty of the
offence alleged by fine or imprisonment, allowing such costs
as may be legal and just and all fines imposed by this act
shall be paid to the treasurer of the district, town or city in
which such conviction may be had, to be applied to the gene-
ral uses of such district, town or city respectively: provided
always, that no fine shall be imposed exceeding £5; and no
imprisonment shall exceed one month, nor less than one day.
§ 6. In every case of a summary conviction under this: at,
where the penalty shaIl not be paid either immediately after
conviction or within such period as the justice shall at the
time of conviction appoint, it shall be lawful for theconviot
ing justice to commit the offender to the common gaol of the
district where conviction had, there tO be imprisoned for the
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time limited by such conviction. 7. Any person offending
against the provisions of this act may be prosecuted, con-
victed gnd punished in any district where found. § 8. Any
one or more such justices, upon the oath of any such servant

or labourer, against his master or empIoyer, concerning any
misusage, refusal of necessary provisions, cruelty, ill-treatment

or nonpayment of wages, may summon such master or em-
ployer to appear before him or them at n reasofable time to

be stated in such summons ; and he or they, or some other
justice or justices, shall, upon proof on oath of the personal

service of snch summons, examine into the matter of such
coMplaint, whether such master or employer shall appear or
not; and upon due proof of the cause of such complaint,
lie or they may discharge such servant or labourer from his
service or eniployment, and direct the payment to him of any
wages found to be due, not exceeding £10, and make such
order for payment thereof as shall seen just, with costs ; and
in case of nonpayment for the space of twenty-one days after
such order made, such justice or justices may issue his or
their warrants of distress for levying such wages, costs and
distress. § 9. Any pas'ty aggrieved may appeal to the
quarter sessions holden not less than twelve days after con-
viction, upon giving notice in writing to the complainant of
such appeal within three days after conviction and seven
clear days before such sessions, and he shall, in case of con-
viction, either remain in custody until the sessions, or enter
into recognizance, with two sufficient sureties, before a
justice of the peace, and in the case of such order shall enter
into a like recognizance personally to appear at the said ses-
sions, and try such appeal, and abide the judgment of the
court, and pay such costs as shall by the court be awarded;
and upon such notice being given, and recognizance entered
into, the justice before whom the same shall be entered into
shall liberate such person if in custody: aid the sessions shall
hear and determine such appeal, and make such order therein,
with or without costs, to either party, as to the court shall
scem meet: and in case of the dismissal of the appeal, or
affirmance of the conviction or order, shall order or adjudge
the offender to be punished according to the conviction ; or
enforce the order for payaient of wages, or of dismissal from
service, and to pay such costs as shall be awarded, and shall
be awarded, and shall if necessary issue process for carrying
such judgment into effect. § 10. Interpretation clause : the
word "party" to include any person, or persons, body or
bodies politic or corporate ; and all words importing the
singular number or masculine gender, shall include several
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persons, matters or things of the same kind, as well as one
person, &c., and females as well as males.

By 18 V., c. 136, the above act 10 & 11 V., c. 23, is
extended to journeymen or skilled labourers in any trade,
calling, craft or employment and to their masters. § 2. And
shall apply to engagements entered into for the performance
of any.service or work, and to the parties thereto, whether
the same may have actually been entered upon or not.

MECHANICS' INSTITUTE.

By 14- & 15 V., c. 86, § 1, any number of persons not
less than ten having subscribed, or holding not less
than £25 in money or money's worth, may make and
sign a declaration in duplicate of their intention to
establish a library association or mechanics' institute.
2. And on complying with the formalities required, shall be
a body corporate and politic, and hold real estate for the use
of such corporation not exceeding the yearly value of £100.
§ 3. Affairs of the corporation to be managed by the directors
or trustees to be appointed, as in the act directed. § 4.4A
president, librarian, and ether officers to be appointed at their
annual meeting. § 5. Trustees to remain in office until suc-
cessors appointed. § 6. Corporation authorised to make by-
laws imposing fines not exceeding one pound on any member
contravening the same. § 7. Such corporation may, if
provided in the declaration, be at the same time a mechanics'
institute and library association. 8. Shares may be made
transferable in certain cases. § 9. Dissolution of such cor-
poration provided for.

By 19 V., c. 51, any such corporation situate in any
village or. town having 8000 inhabitants or more, may hold
real estate, not exceedinge in annual value, £500 and in
any town or city not exeeeding that number, may hold real
estate not exceeding in annual value £250.

MILITIA.

By 18 V., c. 77, § 1, ail former acts are repealed. 2.
The Governor-General or public administrator shall, by vir-
tue of his office, be commander-in-chief of the provincial
militia. 3. The militia to be divided into two classes,
sedentary and active.

Sedentary ZTIilitza.

S4. Shall consist of all the male inhabitants of the r-
vince of the age of 18 or upwards and under 60, not exempt-
ed or disqualified by law. § 5. The sedentary militia to be
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divided into two classes, service men and reserve mon. The
service men to be 18 years of age and uder 40, and the
reserve mei 40 years and upwards, but under 60 years of
age. § 6. In time of peace, no actual service or drill shall
be required of the sedcntary militia, but they shall be care-
fully enrolled from time to time. The service men, fnot
exempt from muster, shall assemble annually for muster at
such place and hour as the commanding officer of each bat-
talion shahl direct. The muster day in, Upper Canada being
the Queen's birth-day, or if that day shall fall on a Sunday,
then the. day after. § 7. The following persons only be-
tween 18 and 60, shall be exempt from enrolment and from
actual service:

The judges of the superior, courts of law or equity-the
judge of the court of. vice-admiralty-the judges of the
county courts-the clergy and ministers of ail denominations
-the professors in any college or university, and ahl teach-
ers in religious orders-the warden, keepers and guards of
the provincial penitentiary.

And the following, though enrolled, shall be exempt
froma attending muster and from actual service at any
time, except in case of war, invasion or insurrection
the reserve men-the members of the Executive and
Legislative Councils-the members of the Legislative As-
sembly-the officers, of the said councils and assembly
respectively-the attorneys and solicitors general-the pro-
vincial and assistant secretaries-all civil officers who shall
have been appointed to any civil office in this province under

the great seal-all persons lawfully authorised to practise
physie or surgery-all advocates, barristers, solicitors and
attorneys-notaries in Lower Canada-half-pay and retired
officers of her Majesty's army or navy-postmasters and
Mil carriers-sea-faring men actually employed in their
calling-masters of public and common schools actually
engaged in teaching-ferrymen-one miller for each run of
stones in every grist-mill-keepers of public toll-gates-lock
moasters and labourers employed in attending to locks and
bridges on public canals-the engine-drivers, conductors and
switchmen connected 'with the several railways actually in'
use-members of fire companies and of hook and ladder
companies-gaolers-constables and officers of courts of jus-
tice, not being such solely by virtue of their being non-com-
missioned officers of militia-students attending seminaries,
colleges, schools and academies, who have been attending
such at least six months previous to the time of claiming
exemption-ail persons disabled by bodily infirmities-Qua-



kers, Menonists and Tunkers, and other religious denomina.
tions who, from the doctrines oftheir religion, shall be averse
to bearing arms, and shahl refuse. Claim of exemptio to
be filed, 'with affidavit sworn before a magistrate, at least one
month before hand, with the commanding officer of the com-
pany.

§ 8. Service men to be divided into two classes, viz., first
class and second class service men. The first class to con
sist of unmarried men and widowers without children: and
the second class of married men and widowers with children.

9. In case of war, invasion or insurrection, those taken
for actual service shall be, 1st, . volunteers from the service
men; 2nd, then the first class service men ; 3rd, and then
the second class. § 10. The commander-in-chief authorised
to divide the province into eighteen military districts, nine
in Upper Canada and nine in Lower Canada. § 11. Also
to divide such military districts into regimental divisions
and battalion divisions, by names or numbers. § 12. Al
the battalions ia any regimental division to form the regi-
ment thereof. § 13. A colonel to be appointed to each
military district, and a lieutenant-colonel to each battalion,
and such number of majors and staff officers as may be
deemed necessary. § 14. Company divisions to be formed
of not less than 50, nor more than 75. § 15. Existing
militia divisions to continue till altered. § 16. Each com-
pany to have a captain, lieutenant, ensign, three serjeants
and three corporals. § 17. Enrolment in each company
division to be made by the captain with the assistance of the
officers and non-commissioned officers, by actual enquiry at
each house in the division. § 18. Militia men not so en-
rolled, bound to give in their names, &c., to the cormanding
officer of the company within twenty days. §19. A certi-
fied copy of the roll to be transmitted within twenty days
after the annual muster day, to the commanding officer of
the battalion, and by him, within forty days, to the assistant
adjutant general of the district, and transmitted to head

quarters. § 20. Company rolls to be corrected from time to
time, and assessors and others bound to furnish information
required, and militia man bound to notify his commanding
officer of any change of residence.

Active or Volunteer Militia Companies.

§ 21. How to be formed: not to exceed in the whole 16
troops of cavalry, seven field batteries of artillery, five foot
companies of artillery, and fifty companies of riflemen : total
not to exceed 5,000 officers .and men. § 22. Volunteer
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roop of cavalry, eompany of foot artillery, or riflemen, to
consist of a captain, lieutenant, cornet, second lieutenant or
Isign, thrce serjeants, three corporals, a trumpeter or

1igler, and not exceeding 43 privates, except rifle compa-
nes, whicli may number from 43 to 15. Each field battery
f artillery to consist of a captain, two first lieutenants, a

,econd lieutenant, a serjeant-major, three serjeants, three
corporals, tliree bombadiers, a trumpeter, a farrier, 59 gun-
ners and drivers, including wheelers, &c., 56 horses, exclusive

of ofcers' horses, and four spare horses when in actual service.
23. A volunteer marine company to be formed at King-

ston, Cobourg, Toronto, Ilamilton, Port Stanley, Dunnville

id Oakville, each to consist of a captain, a lieutenant and
'0 men: and a commodore appointed to command the whole.
324. How to be armed and drilled. § 25. Volunteer com-

painies of engineers, with officers, to be formed. § 26. Ail
volunteer companies may be formed or disbanded by autho-
rity of the commander-in-chief. § 27. Arms and accoutre-
ments to be furnished to the volunteer companies at the ex-
pense of the province; security to be taken for their safe
keeping, &c. § 28. To be repaired at the cost of the pro-
vince. § 29. To be kept in armouries, or such other place
as shall be provided. 30. Commissioned officers to furnish'
their own arms and accoutrements. § 31. Arms, accoutre-
ments and horses to be exempt from seizure in execution.
Ulorses not to be disposed of without leave. § 32. Volun-
teer militia companies to be drilled at such time and place
ir each year as the commander-in-chief shall appoint: the
volunteer field batteries to be drillec twenty days, ten of
which shall be continuous, and the other volunteer corps once
nl each year during ten continuous days. 33. Code of
instructions for drill to be drawn up under the direction of the
commander-in-chief. 34. The pay of tie officers and men
during drill to be as follows :

Captains, per diem.... ........ £0 10 6
Lieutenants, ".........0 7 6

Second do., Cornets or Ensigns .......... 0 6 6
Non-commissioned Officers and, Privates......O 5 0

aid a further sum of 5s. per diem for each horse present and
used for such drill. § 35. Volunteer companies may be
called out for drill (without pay) according to the articles of
engagement or regulation. 36. Ammunition for practice
or drill to be provided. § 37. Serjeant-major of a volunteer
field battery of artillery to. be paid £50 per annum : and
competeat persons appointed to drill the other volunteer



576 JjUItia.

companies, at Ts. 6. per diem while so employed. 38.
Volunteer companies may be called out in aid of the civil
power in case of riot or other emergency, and shall, 'whenso
employed, receive the above rate of pay from the municipa-
lity, and 2s. 6d. per diem extra, with proper lodging. § 89.
To be called out upon requisition in writing by the mayor,
warden or other head of the municipality, or any two magis-
trates, and to obey such instructions as shall be lawfully
given by any magistrate in regard to the mode of quelling
such riot : the ofilcers and men so called out to be special
constables pro. tem. § 40. Volunteer companies exempt
pro. tem. from serving as jurors or constables: and after
seven years' service, exemption to be permanent. § 41. No
non-commissioned officer or man of any volunteer company
shall leave without giving one mnonth's notice in writing to
the commanding officer thereof: nor leave contrary to the
engagement contained in any articles of engagement signed
by him. § 42. Field officers to inspect volunteer companies
and report the state of the corps to the Governor.

General Provsions.

43. All commissions to be grianted by the com-mander-
in-chief, during pleasure. § 44. Non-commissioned officers
to be appointed by the commander of the battalion except
in volunteer companies, where they shall be appointed by the
captain. § 45. Officers of the militia to be British subjects
by birth or naturalization, having taken the oath of allegi-
ance. § 46. Existing commissions to continue until cancelled:
and no person shall be bound to serve in a lower grade unless
he has resigned his commission, or has been reduced: and
persons w-ho have been non-commisioned officers in his Majes-
ty's army, not bound to serve in the militia in any lower
grade. § 47. An adjutant-general of militia and two depu-
ties, one for Upper and one for Lower Canada, to be ap-
pointed ; their rank and pay to be, adjutant-general, £750
per annum; deputy adjutant-general, £500 per annum.
§ 48. An assistant adjutant-general, with rank of major, to
be appointed for each military district. § 49. His pay to be
£30 per annum. 50. Assistant quarter master-general to
be appointed for each military district and his duties. § 51.
Al contraventions of this act and of regulations or orders
la-wfully made or given under it, when the militia or that
portion of it to which the offender belongs is not called eut
for actual service, shall be punishable by penalties:t be
imposed by one or more justices in a summary way, as héren-
after provided, and court martials shall not be held.
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Uallilng onlt the MUllitia.

5 Authority for, vested in' the commander-in-chief,
whenover he shal think it advisable by reason of war, inva-
sion, or insurrection, or imminent dangcr of it. § 53. The
like power vested in colonels, lieutenant-colonels of battal
ions upon any sudden emergency of the saime nature, until
sic plcasure of the commander-in-chief be known. 54.
MIlitia mca bound to obey all sucli orders, and march to any

plaec within or without the division, as ordered. § 55.
Volunteer companies of local divisions to be included. § 56.
When the whole militia arc called out, ail the volunteer com-

pans shall be included. § 57. Sedentary militia men called
ut for aet mal service to attend with arms, accoutrements,
nl provisions. § 58. When the whole not required for

actual servicc, a certain .number may be directed by the
commander-in-chief to bo furnished, over and above the
volunteer companies, which shall always be the first taken
f actual service. § 59. The number furnished to , be
Irafted. 60. No militia man drafted for actual service to
be exempt unless he shall pay a penalty of £10, or provide
an approvcd substitute. § 61. No man drafted and unfit
from bodily infirmrity shall be taken for service. § 62. If a

Ireater number required than tie whole of the first class,
the residue to be taken from the second class. § 63. The
militia so drafted shall be embodied into cornpanies and battal-
ions, and comma-nded by such officers as the commandcr-in-
chief shall think proper. § 64. Volunteer companies called
0ut for service, may ,be embodied into battalions. § 65.
The muilitia so drafted, shall serve for one year unless sooner
disandd, and may thcn be. replaced by other drafts, and
sill not be liaible to serve again, until the others in the same
'lass havc been taken. But the volunteer companies shall
serve for the time engaged, not; being less than fue years,
sibjeect to be dtermined on such month's notice as aforesaid:
provided that no volunteer shall leave such service, either with
or without notice, at any time when the militia are called out,
unless regularly discharged, or having served out the full
time. § 66. The militia so called out may be Imarched to
any part of the province, or any place without, but continu-
ous therewith, where the enemy may be, and from which an
attack may be apprehended. § 67. The militia so called out
to be subject to the articles of war, and to the act for punish-
sng mutiny and desertion, except that no militia man shal
be subjeet to corporal punishment, other than deathI or
mprisonment for any contravention cf such laws,; and except



also, that the commander-in-chief may direct that any of its
provisions shall not apply to the militia. § 68. The militia so
called out shall be commanded by the officer highest in rank
then present, or the senior of two or more of equal rank.
Officers of the regulars to be reckoned senior to militia
officers, and colonels appointed by commission signed by the
commander of her Majesty's regular forces in Canada, shall
command colonels of militia, whatcver the date of their
commissions. § 59. No nilitia officer or militiaman shall be
sentenced to death by any court martial except for mutiny
or desertion to the enemy, or traitorously delivering up to
the enemy any garrison, fortress, post or guard, or traitor-
eus correspondence with the enemy. And no sentence shall
be carried into effect until approved by the commander in-
chief. 70. No officer of the regulars shall sit on any
Militia court martial.

-Armaincut qf Sedentary J1ilitia.

71. Arms, &c., toe kc kept m armuries at Quebec, Three
Rivers, Rivière-du-loup (below), Sorel, St. John's, Montreal,
the City of Ottawa, Prescott, Kingston, Peterborough,
Toronto, Gueilph, Hamilton, London, Chatham. § 72. Ar-
inouries may be erected. 73. Commander in chief to ap-

point the person in charge at a rate not exceeding £75 per
annum. § 74. The arns to be delivered out as the comman-
der-in-chief shall appoint. § 75. In certain cases may be
kept by the militia mea, on giving a receipt for. their safe
kceping and delivery to any officer authorised to demand
them.

.Bilcting ancl Cantoning Troops andi Militia, -c., wlhen on
actutal service.

§ 76. Householders required to furnish house-room, fire,
cooking utensils and candles, and in case of Vnergency, the
officer in command may direct any officer or non-commissioned
officer, or other person, after having obtained a warrant from
a justice, to impress such horses, carriages, or oxen, as the
service may require, to be paid for at the usual rate. § 77.
When the troops (regulars as well as militia) are on a march,
the officer in command shall require a justice of the peace to
billet, who shall accordingly billet the same in suchl manner
as may bie most commodious to the inhabitants. § 78. No effi-

cor shall be obligedto pay for his lodging where billeted; but
householders shall be entitled to receive from government 6d.

a day for each non-commissioned oflicer, drummer and private



of infantry; and for each cavalry soldier and horse ls .3d. per
hiem; billets to be paid and settled every four days. § 79.
Quartering and billeting troops in cantonment. § 80. Com-

plaints of persons aggrieved to be decided by two or more
justices. § 81. No justice of the peace holding military office
to billet or quarter troops. 82. No billet to be given on
any convent or nunnery of any religious order of females.

83. Any justice, when the troops are in cantonment
may, on requisition from the officer in command, issue his
warrant for furnishing carriages, horses, or oxen, or impres-
sing the sane ; but not to proceed more than thirty miles in
cascs where they can be replaced, and the same to be paid
for at the usual rate of hire. § 84. Provision for the con-
vevancc of troops in cases of emergency by railway or by
water.

Penalties.

85. Any officer of ,militia neglecting to transmit
iny roll or return required by this act, or wilfully
making any false statement therein, to incur for each
offence a penalty of ................. .... £0 0 0

86. Any officer or non-commissioned officer
refusing or neglecting to assist his commanding offi-
cer in making any such roll or return, or neglecting
to assist in obtaining information, to incur for each
offence a penalty of................. 5 0 o

§ 87. Any militia man, or other person refusing
or neglecting to give any notice or information
necessary for making or correcting the roll of any
company registered by this act, at reasonable hours,
to incur for each offence a penalty of.... ....... 2 10 0

§ 88. Any militia officer or man (not exempt)
neglecting to attend muster or obey any lawful
order at or concerning muster, shall incur for each
a penalty of not more than...... ............... 1 5 0

§ 89. Any person who shall interrupt or hinder
any militia at drill, or trespass on the bounds set out,
shall for each offence incur a penalty of (and may be
taken into custody and detained by any person by
order of the commanding officer until such drill be
over) ...................................... 1 5 O

§ 80. Any officer, non-commissioned officer, or
militia nian disobeying any lawful order of his
superior officer, or guilty of violent or disorderly
behaviour towards such officer, then for each offence
shall incur a penalty of ....................... 1 5 0
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§ 91. Any officer, non-commissioned officer or

militia man neglecting to keep any arms or accoutre-
ments entrusted to him in proper order, or who shall
appear at drill, parade or on any other occasion with
the same out of order, or unserviceable or deficient
in any respect, shall for each offence incur a penalty of £1 0 0

§ 92. Any offcer, non-commissioncd officer, or
man of any volunteer company of cavalry or field
artillery who shall without the consent of the com-
manding officer'of such company sell or dispose of any
horse which shall have been drilcd fer the purposes
of such company, or which he shal have undertaken
to furnish, and have been approved of by such com-
manding officer, shall for each offence incur a
penalty cf .................. ............... 5 O 0

§ 93. Any person who shall unlawfully dispose of
or remove any arms, accoutrements or other articles
belonging to the crown, or refuse to deliver the same
up when lawfully required, or shall have the same in
possession, except for lawful cause, the proof of
which shall be upon hir, sall for each offence incur
a penalty of, (besides being liable to indictment for
any greater offence, and any person so charged may
be arrested by order of the magistrate before whom
complaint is made upon, affidavit shewing that such
person is about to leave the province, carrying any
such arms, accoutrements or articles with him)...... 5 0 0

§ 94. Any offlcer or man of a volunteer militia
company, whens such company shall b lawfully
callcd upon to aid the civil po'ver, refusing or neglect-
ing to go out with such company, or to obey any
lawful order of his superior oficer, or.of any magis-
trate, shall for cach offence incur a penalty of ..... 5 0 0

§ 95. Any inhabitant householder refusing to
receive any trooper or militia billeted upon him to
furnish them lodging and articles required by the
act, shall for each offence incur a penalty of........ 2 0 ,

§ 96. Any person lawfully required, refusing to
furnish any carriage, horse or ox for the conveyance
of any trooper or militia, shall incur a penalty of.;. 2 O 0

97. Any person lawfully required, refusing to fur-
nish any car or engine, boat or other craft, for the con-
veyance of troops or militia, shall incur a penalty of... 5 0 O

§ 98. Any person who shall wilftly contravene
any enactment of this act, when ne other penalty is
imposed, shall incur for each offence a penalty of... 5 O O
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§ 99. Al penalties under this act or under any regulations,
orlers or articles of agreement, lawfully made or entered
into, uder it, shall be recoverable with costs on the evidence
of anc credible witness on complaint or information-before

Sjustice of the peace if the amount do not exceecd £5, and
before twoo justices, if the amount exceeds that sum: anTI to
the recovery of such penalties all the provisions of any act or
acts then in force, relative to the performance of the duties
of justices of the peace out of sessions with respect to sum-
mary conviction and orders shall apply in so far as it may not
b, inconsistent with this aet : and any eflicer. non-commis-
sioned officer or private of any volunteer militia company
shall be a competent witness in such case.
§ 100. No prosecution against an officer of militia for any

penalty under this act shall be brought except on the complain t
of the adjutant-general, and no prosecution against any norn-
conunisssioned officer or private of the sedentary militia shall
be brought except on the complaint of the omnanding ofticer
or a(jitarit of the battalion, or captain of the company: and
no prosecution against any private or non-commissioncd
oficer of volunteer company shall be brouglt except on com-
plaint of the captain or commanding officer thereof. But
tie adjutant general may authorise any officer of militia te
mako such complaint in his name.

101. Prosecutions net to bo commenced after six months,
unless for unlawfully buying, selling, or having in possession
arms or accoutrements delivered to the militia.

P102. Penalties, when recovered, if the offender belone
ta tie active or volunteer militia, shall bo paid over.to the
oflhr conmanding the company, for the' purposes thercof,
ami accounted for by him to the adjutant-general; and if
bClonging to the sedentary militin, the same shall be paid
OVCr to the assistant adjutant-gencral, who shall account foi
and pay it over to the receiver-general for the use of. the
province.

miscellaneous8 provisions.

103. Orders and notices under this act need not be in
rriting, unless herein provided for, and parties bound to

obey.
104. Al generai orders of militia, or other militia orders

issuîed through or by the adjutant-general, siall be held sui-
cientlv notified by their insertion in the Canada aazette.

105. Orders made by the commanding officer of a militia,
regrimental, or battalion division, shall b 'held suffciently
notified by their insertion in some ne-wspaper published in tIhe



division, or if none, then in some neighbouring division, 1d
by posting a copy on the door of the church, or of some
court-house, nill, or other public place, in each company's
division.

§ 6. The production of a eommission or appointment war-
rant, or order in writing, made according to this act shallh e
prind facic evidence thereof.

§ 107. Every bond to the crown, entered into under the
authority of this act, or according to any general order, or
rcgulations made under it for the purpose of securing the pay-
ment of any noney, or the perfornance of any duty required
by this act, entcred into before any judge or justice of the
peace or officer herein authorised to take the same, shall be
authorised to take the same, shall be valid, and may be re-
restricted or enforced accordingly. § 108. Moneys which
any person or corporation shall be liable under this act to
to pay or repay to the crown, or which shall be equivalent to
the damagcs done to any armis or other property of the crowa
used for militia purposes, shall be a debt due to the croVn,
and recoverable accordingly.

§ 109. Actions against persons for any thing done in pur-
suanc cof this act not to bc commenced after the end of si.
months, nor until one calendar month's notice in writing of
the action and cause thereof sliall have been given te the
defendant. The defendant may plead the gcneral issue, anci
give this act and special matter in evidence: anends may be
tendered or paid into court.

§ 110. If verdict pass for the defendant or the plaintiff
becomc nonsuited, &c., the defendant shall recover full costs
as bctween attorney and client; and if verdict is given for
the plaintiff le shall not have costs unless the judge certify
his approbation.

111. All moneys required to defray expenses authorised
by this act, to be paid out of the consolidated revenue ; bt
not until first approved of by resolution of the legislative
assembly in the annual estimates.

112. Detailed accounts to be laid before parliament.
1131. Accounting clause with the Lords of the Treasury.

§ 114. Interpretation clause. § 115. Act to come into opera-
tion on the lst of July, 1855, and to be in foi-ce thrce years
and until the end of the session.

By 19 & 20 V., 44, § 1, provision made for increasing the
number of military districts. § 2. For the formation of corps
of unpaid volunteers. 3. For dispensing -with the annual
general muster by the commander-in-chief, if he shall see fit.
§ 4. For the appointment of militia surgeons. § 5. In case
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the muster day shall fall on a Sunday, fhe next day substi-
6uted. 6. Oath of allegiance not required to be taken by

otlicers unless aliens by birth. § 7. Explaining sèc. 46 of

tC 18 vX., c., 77, as to battalions found embodied.

MILL-IDAMS.

*By 9 G. IV., c. 4, every owner or occupier of an mill-

dam legally erected, or where lumber is usually brouglit down
the stream on which such nill-dam is erected, or where salmon
or pickerel abound therein, in this province, wlio shal neglect
to construct and erect a good and suflicient apron to his or
their dam, as hereinbefore set forith, shall, for such offence,
wearly, and every year, forfeit and pay £25; one moiety of
whichi shall go to the Queen, for the use of the province, and
the other to the party who shall sue in any court of record.

2. Every such apron shall be erected and constructed in
tte following manner, viz., such apron shall not be less than
eightecn feet wide, by an inclined plane of twenty-four feet
eight inches, te a perpendicular of six feet, -nd so, in pro-
portion to the height, wherc the width of the stream will
admit; and wherc the stream or dam is less than fifteen feet
wide. the whole dam shall be aproned in Like manner, and
Witih the saie inclined plane.

By the 4 & 5V., e. 26, §15, if any person shall unlawfully
aIl maliciously break down or otherwise destroy the dam of
any ill-pond, every such offender shall be guilty of a misde-
meanor, and being convicted thercof shall be punished accord-

By 12 V. c. 87, § 1, aprons or slides to mill-dams shiall be
altered or constructed so as to afford dcpth of water sufficient
to admit of the passage of saw logs, lumber and timber,suchî
as tire usually floated down such streans or rivers whereon

ill-dams are erected: but proprietors may construct a waste-
gate, or put up brackets and slash-boards across any such
apron to prevent unnecessary waste of water, where not re-
quired to pass or float any craft, lumber or saw logs over such
aproii; but not until such craft, &c., shall have gained the
main clannel of the stream: provided also that no person
shall be rcquired to build such aprons or slides on small
streams, unless required for rafting or floating down lumber
aid saw logs. §2. Ne apron to any mill-dam on the river
Qtonaîbee to be less than thirty-two feet wide by an inclined
plane of five feet to a perpendicular of one foot, and side
)ieces of at least one foot in height shal be fixed on the eut-
sides of cVery such apron. 3. Any owner or occupier of
any dam neglecting .to cQmply with this act, shall pay a
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penalty of 10s. a day, to be recovered before any two justices
of the district, on the oath of two or more witnesses, and
levied by distress and sale of the ofienders goods. § 4.
Damages to any apron to be repaired as soon as the state
of the stream will permit; and on failure, the owner or
occupier sha be liable to the penalty aforesaid. § 5. It
shall be lawful for all persons to float saw logs and
other timber, rafts and craft, down all streams in "Upper
Canada during the spring, summer and autunmn freshets.
Persons so using such stream are not to alter, injure or de-
stroy any dam or other useful erection across any such stream:
provided there shal be a convenient apron, slides, gate, lock,
or opening in any such dam, or other structure made for the
passage of sav logs and other timber, rafts and crafts,
tioated down as aforesaid.

MILLERS.

*By 32 G. III., C. 7, no miller shall dcmand, take or re-
ceive more than a tweiflh share or part for grinding and
boltin g of grain, under a penalty of £10 Quebec currency;
ene moicty to the King a.nd the other to the person that
siall sue for the same in any court of record. § 3. No mil-
1cr shal e answerable for the loss of any bag of grain or
flour, unless the initials of the christian and surname of the
owner be marlced thereon, and such mark of distinction pre-
viously kuov tO the said owncr or occupier, or his servant
attending the mnill.

Sec also, title "flour ani 3eal."

MILLS.

By S V., c. 47, 4, fishing in any river or ereek by torch-
ight withia one hundred yards of any mill is prohibited.
J. Under a penalty not exceedineg £10, and for every sub-

sequent offence £5, with costs, to be levied by distress and
sale, and in clefault of ptayment, commitment to the common
gaol, net exceeding thirty days, unless sooner paid, and re-
coverable before any one or more justices.

By 13 Y., c. 75, in any action to be brought against the

proprietor or occupier of any mill, for the overflowing or in-
jury to any land caused by the erection or continuation cf
any dam for the purposes of snch Mill, built before the pur-
chase by, and grant of such land to the grantee of the crown,
if it shall appear that such purchaser obtained the land at a
reduced price, or was otherwise indemnified in consequence
thercof, thon the jury may take the saie into consideration,



and if they think it just and equitable, may find a verdict for

te defendant.
See also title " achinery."

MISDEMEANOR.

The word misdemeanor, in its usual acceptation, is applied

to all those crimes and offences for which the law has not pro-
vided a particular name; and they may be punished accord-
ing to the degree of offence, by fine or imprisonment, or botb.
-3 Burns' Just. tit. Misdemeanor ; Russel on Cr. and Misd.
43. A misdemeanor is, in truth, any crime less than a felony:
and the word is generally used in contradistinction to felony-
misdemeanors comprehend all indictable offences which do
ntot amount to felony.-4 BI. Com. 5, note 2. All distur-
bancos of the peace, oppressions, misbehaviour by publie
officers, and all other misdemeanors whatsocver, of a public
evil example, against the common law, may be indicted.-2
ir. P. C. 25, § 4. And whatever openly outrages decency,

;ud is injur-ious to public morals, is a misdemeanor at common
law-4 Bi. %Com. 65, (n) Ed. And wherever a statutcforbids
ilie doing of a thing, the doing of it wilfully, although without
any corrupt motive, is indictable as a misdemeanor.-R. v.
Sainsl4ry, 4 T. B. 457. So, if a statute enjoin an act to be

doue, without pointing out any mode of punishment, an in-
dictment will lie for disobeying the injunction of the legis-
lature.-R. v. Davis, Say, 133. Where a statute making a
new offence only inflicts a forfeiture, and specifies the remedy,
an indictmcnt will not lie.-R. v. Wright 1 Burr. 543. The
true rile is stated to be this : where the offence was punish-
ble by a common law proceeding before the passing of a

statute which prescribes a particular remedy, by- a summary
proceeding, then either method may be pursued, as the par-
ticular remedy is cumulative, and does not exclude the common
law punishment ; but where the statute creates a new offence,
by prohibiting and making unlawful any thing. which was
lawful before, and appoints a particular remedy against such
new offence by a particular method of proceeding, such must
bc pursued, and no other.-Russ. Cr. Misd. 49.

Every attempt to commit a felony is at common law a
misdemeanor ; (a) and, in general, an attempt to commit a
misdemeanor is an offence of the same nature.-B. v. ,cofield,
Caid. 397. So also, an incitement or solicitation to commit
a crime, is a misdemeanor; as in the case of one Higgins,

(a) But by several recent statutes the attempt to commit certain felonies,
declared to be in itself a felony.

74
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who was indicted for having incited and solicited a servant
to steal his master's property. The servant was honest, and
informed his master, and no theft was committed: Higgins
was found guilty, and sentenced by the court to two years
imprisonment, and to stand once in the pillory : Lord Kenyol
observing, that the bare solicitation to commit a crime was a
misdemeanor, though the crime was not committed.-R. v.
Higgins, 2 East. 5.

By 12 V., c. 10, § 5, any wilful contravention of an act
of parliament is declared to bu a misdemeanor, unless made
some other offence-art, 15.

*By 6 W. IV., c. 44, persons indicted for misdemeanor are
entitled to a copy of the indictment on payment of damages.

By 4 & 5 V., c. 24, § 3, the duties of justices of the peace
on charges of misdemeanor are prescribed, (but are further
defined by the late statute 16 V., c. 179, the particulars of
which will be found under the head of "Indictable Offences.")
No traverse shall be allowed upon trial except on special
cause shewn. § 22. And no misdemeanor (except perjury)
shall render a party incompetent as a witness after punish-
ment endured.

Misdemeanor is a bailable offence, and by 16 V., c. 179,
one justice of the peace may take bail in such cases.

By 18 V., c. 92, § 13, persons indicted for fclony or mis-
demeanor, may be found guilty of the aitempt only, and
punished accordingly. § 15. And if upon the trial for mis-
demeanor the facts proved amount to a felony, the party shalt
not by reason thereof be entitled to an acquittal, nor after-
wards indicted for the felony, unless the court shall order
the jury to be discharged, and direct an indictment for the
felony.

By 20 V., c. 62,.§ 1, defendants, upon any indictment
found or removed into the Queen's Bench or Common Pleas,
shall not be permitted to imparle to a following term, but shall
plead or demur thereto in four days after appearance, other-
wise judgment. But the court, on cause shewn, may grant
further time. § 2. No person prosecuted shall be entitled to
traverse or postpone the trial of any indictment found against
him at any session of the peace, session of oyer and terminer,
or gaol delivery, except the court shall be of opinion that
the defendant ought to be allowed a-further time for defence,
and then the court may adjourn such trial to the next sub-
sequent session, upon such terms as to bail, or otherwise, as
to the court shall seem meet, and may respite the recog-
nizances of the prosecutor and witnesses accordingly. § 3.
In crown prosecutions for misdemeanor, if not brought to
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trial within twelve months after plea of "not guilty," the
court may order the trial unless a nolle prosequi be entered.

Sce also ''"Indictment,"-" Trial."

MISPRISION OF FELONY.

Misprision of felony is the concealing of a felony which a
man knows, but never consented to ; for.if he consented, he
is either a principal or accessory in the fclony, and conse-
lently guilty of misprision of felony, and more.-1 . H.

374. The punishment for misprision of fclony in a common
person, is fine and imprisonment ; in an officer, as sheriff or
bailiff of liberties, imprisonment for a year, and ransom at
the king's pleasure, by the stat. 3 Edw. I., c. 9. If any
person will save himself from the crime of misprision of felony,
he must discover the offence to a magistrate, with all the
pCeed he can.-3 Inst. 140.

MONEY.

See title "l Coin.'

MURDER.

What constitutes the crime of murder will be found under
the head of 'Iomicicle," ante page 393.

By 4 & 5 V., c. 27, § 3, every person convicted of murder,
or of being accessory before the fact to murder, shall suffer
death as a felon: and every accessory after the fact to murder,
shall be liable, at the discretion of the court, to be imprisoned
at liard labour in the provincial penitentiary for life, or for
any term not less than seven years, or to be imprisoned in
any other prison or place of confinement for any term nlot
excecding two ycars. § 4. Sentence of death may be pro-
nouniced after conviction for murder in the same manner, and
the coirt before which the conviction m'ay be had shall have
the same power in all respects as after conviction for other
capital offences. (a) § 5. Every person convicted of murder
shall, after judgment, be confined in some safe place within
the prison, apart frnm all other prisoners, and shall be fed
ýwith bread and water only and with ne other food or liquor,
except in case of receiving the sacrament, or in case of any
sickncss or wound, in which case the surgeon of the prison
mnay order other necessaries to be administered; and no per-
son but the gaoler and his servants, and the chaplain and

(a) But by the late statute 20 V., c. 61, giving appeal in criminal cases,
no senteucè of death in any capital felony shall be passed to take effeet
until the expiration of the term next succeeding the sitting of the court at
which such sentence shall be passed.-See also title "Appeal."
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surgeon of the prison shall have access. to any such conviet
without the permission in writing of the court or judge before
whom such convict shall have been tried, or of the sheriff or
his deputy. § 6. Persons charged with Murder or man-
slaughter may be tried in the district, county, or place in
which the assault was inflicted.

Form of Indifctment for 3furcder, 18 V, e. 92.

County of 1,The jiurors for our lady the QuCCn, upon their
to wit. oath present that A. B. on the day of

in the year of Our Lord one thousand eight hundred and
at , in the county of , did feloniously, wilfully and of
his malice aforethought, kill and murder one C. D.

NoT-The indictment must be on parciment, see 16 V., 02, 15.
Sec also titles "Homicide," " Punishment."

MUTE.

By 4 & 5 V., c. 2, § 15, if any person being arraigned
upon any indictmcnt for treason or felony shall stand mute
of malice, or will not answer directly to the indictment, it
shall b lawful for the court, if it shall so think fit, to order
the proper officer to enter a plea of " not guilty,'' on behalf
of such person, which shall have the same effect as if suci
person had pleaded the same.

NAVIGA TION-IN\LAND.

*By 7 W. IV., c. 22, § 1, all steamboats, schooners, vessels
and rafts, that shall be na'vigated upon the lakes and rivers
of this province, and the British channel of the Saint Law-
rence river, between the port of Kingston and the eastern
boundary of the province (of Upper Canada) shall have
affixed one or more light or lights on the how or some con-
spicuous place of such steamboat, &c., during every night
such vessel shall be navigating the said lakes, rivers and
channel. § 2. The night to extend from one hour after
sunset to one hour before sunrise. § 3. Every steamboat or
vessel carrying passengers shall be provided with a good and
sufficient gang board or gang boards, with substantial hand
rails; and the master thereof shall, on stopping at any wharf
or landing place, cause the same to be firmly secured te the
vessel, wharf, or landing place, for the safe and convenient
transit of passengers; and shall cause good and sufficient lights
to bo affixed to such gangways (in the night time); and the
owners and occupiers of every such wharf or landing place shall
also (in the night time) cause te be shewn conspicuously ce
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such wharf or landing place, and at every angle and turn
thereof a goocd and sufficient light. § 4. Ail vessels naviga-
tinig as aforesaid shall take the starboard or right band
sile of every channel in proceeding up or down the said
lakes, rivers, or channel, so as to enable all vessels meeting
Caih other to pass in safety: and vhen any two vessels
are trying to windward, and there may be a doubt which
vessel should pass to .windward, the vessel being on the
tarboad tac/c shall keep her wind, and the vessel on the
larboard tack shall bear up, or go to leeward. § 6. AIl
stcamsboats, schooners, vessels, or rafts, whieh shall be at
aichor in the night time, tie master or person in charge
shall cause a good and sufficient liglt to be shown in some
part cf her rigging, or in some other conspicuous place of
the said boat, &c., lying at anchor as aforesaid. § T. Any
person commanding or having the charge of any steamboat,
schooner, or other vessel navigating the said lakes, river or
ehannaiel, or any or either of them, offending against the
provisions of this act shall be liable to a penalty of £5, to
be recovered on conviction of such offence upon the oath of
onc credible witness before any two justices of the peace.;
anI in default of paynent of such penalty, together with
the costs and charges of, and incident to the conviction, it
shall he lawful for such justices to commit the offender to the
gaol of the eounty or district wherein such conviction shall
be maie for any period not exceeding thirty days, in the
discretion of such justices. § 8. Owners of steamboats and
oter vessels to be also liable for ail damagas sustained from
any accident arising from the non-compliance of the pro-
visions of this act, to be recovered by triai at law before tie
Court of King's Benci.

By 14 & 15 V., c. 126, (in amendment of the above act),
further provisions are made requiring steamboats while navi-
gating ithe waters of Upper Canada to carry during the nighti
certain lights, as follows, viz., when under weigh, a wh/ite
liglt ons flag staff aft, a brighet white ligit on the. foremast
seau, a gicen light on the starboard bow, a red ligit on the

port bow, to be fitted with inboard screens. When at anm chaor,
a commion bright light at foremast head.

Schooners and other sailing vessels to carry ligits on
the pawl-bit or knight-head, as follows:. when sailing be-
fore the wind, a pale light; when sailing on the starboard
tack, a red light ; when sailing on the larboard tack, a green
light ; when at anchor, a pale light in the foremast rigging.

Scilinq vessels running before the wind, or with the wind
free, and making a steamers light dead a-head, shall pass on
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the starboard side ; but if to avoid jibing their mainsail, or
for any other good reason, they shall pass to the larboard
side, then shall shew their green light, indicating that they
are on the larboard tack, when the steamer will pass under
the vessels' stern.

in case of two sailing vessels approaching one-another on
opposite tacks, the vessel on the starboard tack shall keep
the wind, and the one on the larboard tack, keep away,
always when tacking ship at night shifting the light.

A vessel in distress shall shew both the red and green
lights. § 2. Every such steamboat, schooner or vessel, to
be provided with a fog-horn, or a bell of 'a weight not less
than twenty pounds, under the penalty in the 7th section of
said recited act, (viz., £5), to be sounded or rung at regular
intervals of not less than five minutes, with an intermission
of twoo minutes during the time that any such steamboat
schooner, or vessel shall be in a fog. § 4. Inspectors
to be appointed by the Governor to inspect steamboats and
machinery, &c. § 5. The inspector of the hull to give a
certificate of inspection, fee for £2 10s. § 6. And the in-
spector of the machinery also to give certificate, fee for
£2 10s. § 7. The hull to be inspected once in twelve
months, and the boilers and machinery once every six months,
under the penalty of £100 on the master or owner. §8.
Steam vessels to have a steam-guage open to the view of all
passengers, and others on board, and on the vessel stopping
for any purpose, the safety valve to be opened, under the
penalty of £50, and if the master shall allow the pressure of
steam to exceed that limited by the certificate ; or shall alter
or conceal such steam-guage so as to prevent the real pres-
sure of steam from being seen and ascertained by any
passenger, he shall incur a penalty of £50. § 9. Steamboats
exceeding 200 tons, to be provided with two long boats or
yawls, to carry at least twenty persons each. If exceeding
200 tons not less than three long boats or yawls, of the same
dimensions, under the penalty of £50. § 10. Steamboats
also to carry fire engines with proper hose, under the like

penalty of £50. § 11. If any damage shall be sustained
by any person or property, in consequence of the non-obser-
vance of any of the provisions of this act, in the absence
of proof to the contrary, it shall be deemed to have been
caused by the wilful default of the master or person in

charge. § 12. All penalties imposed by this act may be
sued for in the name of her Majesty in -any court of compe-
tent jurisdiction, and one half of the penalty shall be paid to

the informer.
By 16 V., c. 167 (amending 14 & 15 V., c. 126), § 1,



591

one of the boats provided for by the Oth section of said act
to be a life boat capable of sustaining inside and outside
fifty persons. § 2. Steamers also to carry life preservers,
fire-buckets, and axes. § 3. To provide for means of escape
to the upper deck in case of fire or other accident. § 5.
The Governor in council may limit the number of passengers
to be carried. § 6. Penalty of £50 to be incurred for con-
travening any of the provisions of this act.

By 20 V., c. 34, further provision is made for the security
cf the lives of passengers on board of steam vessels.

Sec title " Steam Fessels."

NUISANCE.

Nuisances are of two kinds-public and private. A public,
or commen nuisance, is an offence against the public, either
l)y doing a thing which leads to the annoyance of all the
Queen's subjects, or by neglecting to do a thing which the
common good requires-1 Baw. c. 75, § 1; and is an indict-
able offence.

A private nuisance, is any thing donc to the hurt or annoy-
ance of the lands, tenements or hereditaments of another, as
by building a house so near to a neighbour's as to stop his
lights, or shoot the rain-water upon his house.-3 Bi. Com.
210. This is not an indictable offence, but only the subject
of a civil action, in which the party may recover damages
for the injury.

At the same time, if a private individual sustain a special
grievance, arising out of the common injury, he has a right
of action for the particular damage occasioned to him, not-
withstanding the nuisance may affect all the Queen's subjects.
"3Bl. Oom. 219.

What is a Public Nuisance.

The offending qualities of a nuisance are, in general, smell,
noise, danger or obstruction; and the existence of it as a
public nuisance, depends on the number of persons annoyed
by it.-1 Burr. 337. All trades and manufactures whicli
are set up in a town, and occasion inconvenience to the whole
neighbourhood, or which are carried on so near apublic high-

way as to cause the same inconvenience or danger to persons
lawfully passing along it, may be indicted as public nuisances.
But whcre . a person sets up a noxious trade remote from
hunan habitations and public roads, and new houses are
afterwards built, and new roads constructed near it, the party,
in sueh a case, is not guilty of nuisance; for the public can-
not, by their own act of cominq to settle in the neighbourhood
mnake that a nuisance which was not so before, on the principle

'XTtnttite.
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of volenti non Vi injuna."-R. v. cross, 2 O. Ç P. 483
Yet, if tie trade afterwards becorne more noxious, lie may be
indicted for the additional nuisance.-R. v. Watt, . S
281. To constitute a nuisance proceeding from a noxious
trade, it is not necessary, as Lord Mansfield lias observed.
that the smell should be unwholcsome it was enough if it
renldered the enjoyment of life and property uncomfortable.
-R. v. Whitc,. i Burr. 333. To make candles in a town.
by boiling stingking stsf which annoys the whole neiglibour-
hood witi stenches, is a common nuisance.-Mattews .
Cur , 3 od. 137; 1 Haw. e. 75, § 10. So if a brew-kouse,
or a glass-louse, cannot be carried on without greatly annoy-
ing the neighbourholod, it may be indicted as a nuisance.-2
law. e. 75, § 10. The keeping of hogs in a town is not only

a nuisance by statute (2 W. & M. sess. 2, C. 3, § 20), buJt
also at comion law.-R. v. Wigg. 2 Ld. R. 1163. Se aise,
to steep stinking skins in wate ncar a highway, and also
near several dwelling-houses, by which the air is corrupted,
is the subject of an indictment.-R. v. Vappineau, 1S.
683. Makinig great noises ia the night with a spcaking-
trm pe, te the disturbance of the neighbourhood, lias been
also decided to be a nuisance.-R. v. Smiti, 1 Str. 764. So.
to keep dogs, which make a noise in the niglht, sCems to be
an indictable offence.-2 Chit. Crim. L. 647. This, however,
nust be understood only where a whole neighbourhood is dis-

turbed by them otherwise it will only be a private nuisance:
for where the noise made by a tinman, in carrying on his
trade, only affected the inhabitants of three houses, and it
appeared that by shutting the windows the noise was in a
great measure prevented, it was held that the indictment
could not be supported, as the annoyance was, if any fhing,
a private nuisance.-Rex v. Lyod, 4 Esp. 200. Ail disorcerly
inns or ale-houses, bawdy-houses, and gaming-houses, are
also public nuisance.-1 Hfaw. e. 75, § 4; 2 Bl. Cogm. 167.
So, whatever outrages decency, and is injurious to public
morals, is a common nuisance, and indictable as a misde-
meanor.- 1 Hawu. c. 5, § 4 ; 4 B. Com. 65, n. Any thing,
aiso, which is productive of imminent danger, or wliich causes
reasonable terror to the inhabitants of a neighbourhood, may
be considered as a public uiisance. Thus, to erect gunpow-
der milis, or magazines, in or near to a town, or to put on
board of a ship a quantity of gunpowder, without giving
notice, is indictable as a nuisance.-B. v. Tilliams, 4 Busrn,
758.

By 9 & 10 W. III., c. 7, making, selling or exposing to
sale, any fireworks, or throwing or firing them into any
publie street or highway, is declared te be a common nuisance.
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Se, to let a fierce rnastfif or bull-dog, that is used to bite
people, go about unmuzzled, to the danger and terror of the
ncighbourhood, is also a common nuisance; and the owner may
be indicted for suffering him to go at large.-4 Burn's J.
578. So, for a person affected with an infectious disorder to
go or be carried about in the highways and other publie
places, is an indictable offence. Accordingly, where the
defendant was in the habit of carrying her child, while infected
with the small-pox, along a highway, and near to houses, this
was held to be a cormnon nuisance, and indictable as such.-R. v.
Vantandillo,4 M.eS.73. So, where asurgeon and apothecary
was indicted for inoculating children with the small-pox, and
while they were sick of it, unlawfully and injuriously causing
themu to be earried along the publie street, it vas objected
tliat the defendant in this case was, by profession, a person
qualified to inoculate with this disease, and that the causing

the children to be carried along the street was no more than
his directing bis patients to attend him for advice, instead of
visiting them, or prescribing what he might deem essential
to their recovery-air and exercise ; it was held. that thougli
inoculation may be practised lawfully and innocently, (a) yet
it must be done under such safeguards as not to endanger the
public hcalth; and that the defendant, in this case, was
clcarly guilty of an indictable offence.-R. v. Burnett, 4 3.
f S. 272. It is, also a publie nuisance for any common
dealer in provisions to sell unwhîolesone food, or to mix noxious
ingredients in any thing made and supplied for the food of
man. With respect to nuisances by obstruction in high-
ways and rivers, sec ante title "fligways," p. 376.

Of the Remedy, by Abatement and Indictment.

Any one may pull down, or otherwise destroy, a common
nuisance; as a new gate or fence erected across a highway.
1 Haw. c. 75, § 12. But if there is no pressing necessity for
the exorcise of this immediate remedy in abating the nuisance,
the better way, in order to prevent a breach of the peace, is
to procced against the party, by indictment or presentment.
No length of time will legalize a publie nuisance.-7 East.
199. The punishment imposed by the law upon a person
convicted of a nuisance, is fine and inprisonment; but as
the removal of the nuisance is of course the object of the
prosecution, the court will adapt the judgment to the circum-
stances of the case. If the nuisance, therefore, be continued,

(a) Inoculation for small pox is now prohibited by statute 16 V., c. 170.

75



the judgment of the court may be, that the defendant shall

remove it at his cost-1 Haw. c. 75, § 14 ; or the court
may suspend their judgrment, upon the defendant entering

into recognizance to appear at an adjourned or subsequent
sessions, when, if it shal appear to the court satisfactorily that
the nuisance bas been abated, the court may impose a nominal

fine only; but if the contrary shal appear to be the case,
the court may then pronounce its judgment, of fine and

imprisonment, or either, according to the circumstances of

the case.
The municipal act 12 V., c. 81, authorises the municipa-

lities of incorporated villages, towns and cities to make by-laws

for the abating and removing all publie nuisances within

their respective localities.
By 5 W. & M. c. 11, § 3, if an indictment for a nuisance

be removed into the King's Bench, and the defendant be

convicted, the court may give reasonable costs to the pro-

secutor.

Indictnent for carrying on an Offensive Trade. Archbold.i

County of , The jurors for our lady the Queen, upon their
to wit. oath present that J. S., late of the township

of in the county of , labourer, on the day of
in the year of the reign of our sovereign lady Victoria, with
force and arms, at the township aforesaid, in the county afore-
said,near unto divers public streets, beingcthe Queen's common
higbway, and also near unto the dwelling-houses of divers liege
subjects of our said lady the Queen, there situate ad being,
unlawfully and injuriously did (make, erect and set up, and
cause and procure to be made, erected, and .set up, a certain
furnace and boiler, for the purpose of boiling tripe and other
entrails and offals of beasts ; and that the said J. S. on the day
and year aforesaid, and on divers other days and times, ( )
between that day and the day of the taking of this inquisition,
at the township aforesaid, in the county aforesaid, unlawfully
and injuriously did boil, and cause and procure to be boiled in
the said boiler, divers large quantities of tripe, and other en-
trails and offals of beasts), by reason of which said premises,
divers noisome, offensive, and unwholesome smokes, smells and
stenches, during the time aforesaid, were from thence emitted
and issued, so that the -air then and there was, and yet is,
greatly filled and impregnated with the. said. smokes, smells.
and stenches, and was and is corrupted, offensive, uncormfortable
and unwholesome, to the great damage and common nuisance of
all the liege subjects of our said lady the Queen there inhabit-
ing, being and residing, and going, returning, and passing
through the said streets and highways, and against tie peace
of our lady the Queen, her crown and dignity.

594 Nttï iamt.
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Second Count, for Continuing the Nuisance.

And the jurors aforesaid upon their oath aforesaid, do further
prcsent, that the said J. S. on the said day of in the
ecar aforesaid, and from that day until the day of the taking of
1i inquisition, with force and arms, at the to\vnship aforesaid,
in the county aforesaid, (a certain other furnace and boiler, for

lie purpose of boiling tripe and other entrails, and offlhs of
beasts, before that time made, erected, and set up, by certain
persons, to the jurors aforesaid unknown, unlawfully and in-
juriously did continue ; and that the said J. S. on the said
day of in the year last aforesaid, and on divers other days
andi tiUes) &c., as in the first couQt from the ( ) to the end.

OATH-AFFIRMATION.

An oath taken on the common prayer book, containing the
Cpistles and gospels, is good.-2 Keb. 314.

The stat. 15 G. III., c. 39, gives authority to justices to
aciinister oaths where penalties are to be levied, or distresses
made in pursuance of acts of parliament.

A Jew should be sworn on the old testament-2 Keb. 314;
and they are allowed to put on their hats when sworn.-2 Str.
821. A Mahommedan on the Koran-2 ,Str. 1104; and a
Gentoo, according to the custom of his religion.-1 Ath. 2L
It is immaterial what the particular opinions of persons
are professing Christianity, as far as regards the taking of an
oath ; it is only necessary that they believe the sanctity of
an oath, the existence- of a Deity, and a future state of
rewards and, punishments.-Peake, R. 11. But a person
having no idea of a God, or a future state of retribution,
cannot be admitted to tale an oath.-Leach, 482.

*By 49 G. III., c. 6, Menonists and Tunkers are allowed
to make affirmation instead of oath, in like cases as Quakers.

*By 10 G. IV. c. 1, § 1, Quakers, Menonists and Mora-
vians, are permitted to affirm in criminal cases, making a
certain declaration in the form given in the act, previous to
such affirmation. § 2. Perjury may be assigned on affirma-
tion so made, if wilfully false.

By the General Interpretation Act, 12 V., c. 10, § 5, art.
13, the word " oath" shall be construed as meaning a solemn
affirmation, whenever the context shall be applied to any
person and case by whom and in which a solemn affirmation
may be made instead of an oath ; and in every case where
an oath or affirmation is directed to be maade before any
person or officer, such person or officer shall have full power
and authority to administer the same, and to certify its
having been made ; and the wilful making of any false



statement in any such oath or affirmation shall be wilful ani

corrupt perjury, and the wilful making of any false statement

in any declaration required or authorised by any such act as

aforesaid shall be a misclemeanor, punishable as wilful and

corrupt perjury.

OATHS OF OFFICE.

By 13 & 14 V.. c. 18, § 1, the former act, *3 W. IV., c. 12;

is repealed. § 2 enacts that, after the passing of this act it

shall not be necessary for any person appointed to any office

in this province, civil or' military, or the mayor, or other

officer, or member of any corporation therein, or for any

person admitted as a barrister, advocate, notary public,
attorney, solicitor, or proctor, to make any declaration or

subscription, or to take or subscribe any other oath than thte

following, viz:

1, A. B., do sincercly promise and swear that I will be faith-

fui and bear true allegiance, to Her Majesty Queen Victoria,
(or the reigning socereignfor tide tine being), as lawful sovereign

of the United Kingdom of Great Britain and Ireland, and of

this province, dependent on and belonging to the said kingdom;

and that I will defend her to the utmost of my power, against

all traitorous conspiracies or attempts whatever, which shall e

made against her person, crown or dignity; and that I will do

my utmost endeavour to disclose and make known to her

Majesty, her heirs or successors, all treasons or traitorous con-

spiracies and attempts which I shali know to be against her or

any of them; and ail this I do swear without any equivocation,
mental evasion, or secret reservation, and renouncing all par-

dons and dispensations from any person or power whatsoever

to the contrary. So help me God.

And also such oath for the faithful performance of the

office, profession or calling, as heretofore or hereafter shall

be required.
§ 4. Such oaths to be taken within the period, and in the

manner and subject to the liabilities and penalties for omis-

sion, as is now by law provided. § 5. Affirmation allowed,

as in civil cases, insteadof oath. § 6. It shall not be neces-

sary for any person, for the purpose of qualifying himself

to hold office, or for any other temporal purpose, to take or

receive the sacrament of the Lord's Supper, according tothe

rites of the Church of England.

OFFICER.

If a public ocer neglects a duty incumbent on him, either

by common law, or by statute, he is indictable for his offence
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being considered as amenable to the law for every part of
lis conduct, and liable to punisliment for not faithfully dis-
clarging it.-R. v. Wyatt, 1 Salk. 380; Anon. 6 Mod. '66;
.v. Barolàicge, 1 Ra1ow. c. 66, § 1, Note.

ORDERS OF MAGISTRATES.

Where a justice of the peace has power to make an order,
and direct it to an inferior ministerial officer, if sucli officer
disobey it, and there is no particular remedy prescribed to

puniish his disobedience, it is an indicta2ble offence-R. v.
avis, Say. 163; 1 Bott. 388: and afortiori the disobedience

of an order of sessions, or of an order made by two justices,
is indictable; and this too, whether there be another remedy
or not; for the prosecutor has his option cither to adopt that
remedy, or proceed by indictment at common law.-R. v.
Rboleon, 2 Burr. 799. If the order is maade upon several
persons, they must be all personally served with it, before
they can be indicted for disobeying it. It is no defence to a
party, for total disobedience of an order, that when the order
vas served upon him, he was not able to perform what was
required of him, for le is bound to obey an order as much as
lies in his power, and is not justified in utterly disregarding
it.-Dcon'ss G. .L.

ORPHAN CHILDREN.

By 39 G. III., c. 3, it is enacted, that when the father
or mother of any infant shall die, or shall abandon their
infant child or children, the town-wardens of any township
shere such cild or children shall be, with the approbation
and consent of two jnstices, may bind such child or children
as apprentices, until the age of twenty-one years in case of
males, and eigliteen years in case of females ; and the inden-
ture under their hands and seals, and countersigned by two
justices, shall be valid in law. § 2. The like power is given
to the mother, when the father abandons his children. § 3.
But when the relations of any such orphan or abandoned
children, are able and willing to support and bring them Up,
tie town-wardens are not to apprentice them: and by § 4, a
further exception is made, where the child has attained the
age of fourteen years, in such case he shall not be apprenticed
without his consent thereto.

See also title " Guardians,' " Apprentices."

OUTLAWRY.

*By 55 G. III., c. 2, § 2, the several courts of quarter sessions
in the several districts in this province, are declared to be in
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the place and stead of the sheriffs' county courts in England,

so far as respects any outlawry. § 3. The process upon

every indictment shall bc a capias from the court where
the indictment is found, to bring the person indicted into

court; and if not taken during the sitting of the court,

then to bring him before some justice, to bc dealt with accor-

ding to law, which said capias shall be made returnable in

the Court of King's Bench, on the first day of term next

after the sitting of the said court beforc which such indiot-

ment shall have been found ; and if the sheriff shall return

non est inventus, then an alias shall issue from the King's

Bencli, tested the first day of term, if in vacation, return-

able before the Court of King's Bench on the first day of

the next term. § 4. And if to the said writ the sheriff shall

return non est inventus, then, upon motion in court, or

before a judge, in vacation, a writ of exigent shall issue,
tested on the first day of term, or on the last day of the

preceding tcrm, if in vacation, directed to the same sheriff,
returnable on the first day of the fifth term from that in

which the same was awarded, and in the form required, (vide

act). § 5. The sheriff shall, at three successive general

quarter sessions, before the return of .the said writ, in open

court, immediately after the commission of the peace shall

be read, make proclamation of the persons named in the

exigent requiring them to render to the indictment. 16.
And if the persons so demanded do not appear, the sherif

shall endorse upon the said writ of exigent the following

return:

Form of Return.

By virtue of the within writ, to me directed, at the court of

general quarter sessions of the peace, held at in and for ti

district ocf on the day of in the year within writ-

ten, the within named A. B. was a first time demanded, and

did not appear: and at the court of general quarter sessions of

the peace, held at aforesaid, for the district aforesaid, on

the day of in the year aforesaid (or as inay be)

the said A. B. was a second time demanded, and did not ap-

pear: and at the court of general quarter sessions of the peace,

held at aforesaid, (or as the case may be) the said a A. B.

was a third the demanded, and did not appear, therefore the

said A. B. according to the laiv of this province, is outlawed.
C. D., Sherif.

§ 7. In all cases wherein any writ of exigent shall be

awarded against any person described in the indictment, as

being lately conversant in any other district, a writ of pro-

clamation shall be awarded with the same teste and return as
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:he writ of exigent, directed to* the sheriff of such district, in
the forni prescribed (vide act), and the sheriff of such district

shal, at three successive courts of general quarter sessions,
before the return of the said writ, in open court, the first day
of the court, make proclamation according to the said writ.
§ S. And shall return the same in the following form:

l3y virile of the within writ to mue directed, I caused the
witîhin named A. B. to be proclaimed three several days,
ecording to the effect of the within mentioned statute, as it

is within comnanded me.
The ansver of C. D., sheriff.

f9. After the return of the exigent and proclamation,
the person or persons against whom the same shall have
issued, shall, in default of appearance, incur the same disa-
hilities, and the like process shall be thercupon had as in
cases cof outlawry by the criminal law of England as it stood
ne the 17th day of September, 1792. § 11. The continu-

ance of this act limited to two years, and made perpetual
b*2V., C.' 7.
*By 3 W. IV., c. 3, any person, accessories as, well as

principals, indicted for any capital offence, shall be liable to
tie same punishment, whether convicted by verdict or con-
fession, or shall be utlawed upon indictment.

PARDON.

A pardon is a work of mercy extended towards a criminal,
whereby the Queen, either before his attainder, conviction or
sentence, or afterwards, forgives him for the crime which he
ias comniitted, and remits any punishment, pain or penalty,
which lie has thereby incurred.-2 Inst. 233.

By 27 H. VIII., c. 24, it is enacted, that the king shall have
the whole and sole power and authority thereof, united and
knit to the imperial crown of this realm, as of good right and
equity it appertaineth The power of pardoning offences is
thus inîseparably incident to, and inherent in the crown ; and
is entrusted to the sovereign, upon a special confidence that he
will spare those only whose case (could it have been for'eseen)
the law itself would have excepted out of its general rules,
which the wisdom of man cannot make so perfect as to suit
every particular case.-1 Shaw, 284; Haw. c. 37, § 8. But
besides a special pardon granted by the King's charter, there
may b a general pardon or act of grace, passed by the legis-
lature ; but in this instance also, proceeding from the king,
for the pardon of certain crimes, committed before a certain
period named in the act. Such was the act of grace of 20 G.
II, c. 52. But these acts of general pardon have now, for
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a Ion g time, been discontinued ; the special pardon, therefore,
proceeding from the king's peculiar grace and favour, is that
with which we have now alone to deal. The king may
pardon all offences against the crown or the subject, with
some few exceptions. These arc-First, The sending asy
subject of the realn a prisoner into any parts beyond the seas;
whieh in order to preserve the liberty of the subject, is, by
the habeas corpus act (31 Car. ILI, c. 2, § 12) made a pra.
nunire, and unpardonable, even by the king. And sec ante

titie "Kidnapping." Neither can the king pardon a conmon
nuisance, while it romains unredressed, or so as to prevent its
abatement. Nevertheless, where a man is convicted, and
fined for a nuisance, the king may, after judgment, remit the
fine.- 2 Haw. c. 37, § 33. Upon the same principle, the
king cannot pardon an offence against a penal statute after
the information brought ; for the informer has thon acquircd
a private property in his share of the penalty.-3 Int.838;
4 BI. Com. 398. There is also another restriction of a pecu-
]iar nature, that affects the prerogative of pardoning; and
that is in the case of parliamentary impeachments, wherein
the king's pardon cannot be pleaded to any such impeach-
ment, so as to impede inquiry, and stop the prosecution of
great and notorious offenders.-12 & 13 W. III., e. 2. This
statute, however, docs not restrain the king from pardoning
the offender after conviction on impeachment.-4 BI. Coîn.
399. A pardon is not effectual unless it is under the great
seal; for a warrant under the privy seal, or sign manual,
though sufficient to admit the party to bail, is not of itself a
complete irrevocable pardon.-6 Str. 166. (a) It is also a
gencral rule, that wherever it may be reasonably presumed
that the king has been deceived, the pardon is void. There-
fore, any suppression of truth, or suggestion of falsehood, in
a charter of pardon, will vitiate the whole, for the king was
misinformed.-3 fnst. 238 ; 2 Jaw. c. 37, § 8. And thisis
in conformitv with the statute of 7 Ed. III., e. 2, which
directs that in every charter of the pardon of felony, the sug-
gestion, and the name of him that maketh the suggestion,
shall be comprised ; and if it be found untrue, the charter

shall be disallowed. General words have a very imperfect
effect in pardons ; thus, a pardon of all "felonies " will not
pardon a conviction or attainder of felony ; but the conviction,
or attainder must be particularly mentioned; and if the

party is convicted by verdict, the pardon must recite the in-

dictment and conviction.-2 ffaw. e. 37, § 8.

(a) But see contra 4 & 5 V, c. 24, § 48.
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Tlie statute 1-3 R. IL., st. 2, c. 1, enacts, that no pardon for
reason, murder, or rape, shall be allowed, unless the offence be

particularly specified therein.; and particularly in muzrder,
ahat it shall be expressed whether it was committed by lying
a wait, assault, or malice prepense; upon which Sir Edward

Coke observes, that it was not the intention of the parliament
that the king should ever pardon nurder under these circum-
stnecs, and therefore they prudently laid the pardon under
this restriction, because they did not conceive it possible that
the king would ever excuse an offence by name which was
attendcd with such high aggravations.-3 Inst. 236. And
it is remarkable enoughi, says Sir W. Blackstone, that there
is no precedent of a pardon in the register for any other
homicide than that which happens se defendendo, or Per
infortuniun; to which two species the king's pardon was
expressly confined by the statute of 2 Ed. III., c. 2, and
14 Ed. II., c. 15, which declare that no pardon of homicide
shall b granted, but only where the king may do it by the
oath of his crown; that is to say, where a man slayeth
another in his own defence, or by misfortune. But the above
statute (Ric. IL.) enlarges, by implication, the royal power,
provided the king is not deceived in the intended object of
his mercy ; and, therefore, pardons of murder were always

eranted with a non obstante of the statute of Richard II. till
the time of the revolution, when the doctrine of non obstante
ceasin g, it was doubted whether murder could be pardoned
gencrally; but it was determined by the Court of King's
Bcnch, that the king may pardon on indictment of murder,
as well as a subject miglit have discharged an appeal for that
ofcnce.-Salk. 499; 4 BI. Corn. 401.

A pardon may also be conditional; that is, the king may
cxtend his mercy on what terns he pleases, and consequently,
mnay annex to his pardon any condition that he thinks fit,
whether precedent or subsequent, on the performance whereof
the validity of the pardon will depend.-2 Haw. c. 37, § 45.
A gencral pardon by act of parliament containing no excep-
tions, is more beneficial in one respect than by the Iing's
charter, inasmuch as a man is not bound to plead it; but the
court must ex-officio take notice of it; neither can he lose
the benefit of it by his own laches or negligence, as he may
of the King's pardon.-ost. 43, 2, ffac. c. 37, § 61. But if
any persons are excepted out of an act of general pardon, no
one can then take the benefit of it without specially pleading it;
and he must shew in his plea that he is not one of the persons
excepted.-Ib. 60. But the king's pardon must, in all cases,
be specially pleaded, and produced in court under seal; and

64
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this, too, at a proper time; for if a man is indicted, and has
a pardon in his pocket, and he does not plead it wen ar-
raigned, he puts hinself upon his trial by pleading the general
issue, he thcreby waives the benefit of the pardon, and cannot
afterwards resort to it.-2 Jaw. c. 37, § 59, 67.

By 5 & 6 W. & M., c. 18, when a pardon is pleaded by any
criminal, the judges have a discretionary power to bind hi
to 'his good behaviour, with two sureties, for any term not
exceeding seven years.

The efect of a free pardon by the King, is to imake the
offender in aIl respects a new mani; teo acquit him of ail c«-
poral penalties and forfeitures annexed to that offence for
which Le obtains the pardon; and not so much to restore his
former, as to give him a now credit and eapacity. Bat
nothing ca restore or purify the blood when once corrupted,
which is the consequence of tie attainder of treason or
order, if the pardon be not nllowed till after the attainder,
but th high and transcendent power Of parliament; yet, if
a person so attainted receives the king's pardon, and after-
wards bas a son, that son may be heir to bis father; because
the father being a new man may transmit new inheritabk
blood; though had the son been bora before the pardon, he
could never have inherited at all, nor ca he inherit if h
ias an eider brother living, bora before the attainder; for

,n that case the land will eschet I' 0 defectu hwredi.-l
Hale, 358 ; 4 BI. Coem 402. By stat. *3 W. IV., c. 5, cor-
ruption of blood is taken away, except in cases of high
treason ; and it shall be lawful for every person or persons,
to who tihe right or interest to, or i nay lands, after the
death of any such offender, should or might bave appertained,
if no such attainder had been, Vo enter into the same.

By4 & 5 Vic., c. 24, § 48, a pardon under the royal sign
manual, or by warrant under the hand and scal at arms of
any governor, &c., shall bave the effect of a free or condi-
tional pardon (as the case may be), under the great seal; but
shall not mitigate the punisliment for any subsequent offence.

PARTY PROCESSIONS.

The act 7 V., C. 6, relating to party processions has been

repealed by 14 & 15 V., c 50.

PATENT RIGHTS.

By 12 V., q.22, (entitled an act to consolidate and amend
the iaws of patents for inventions in this province,) §
recites the Lower Canada act 6 W. 4, c. 74, and' U. C. act

vatentt UÎ'gjto,.



G. IV, c. 5, (a) and that Lt was expedient to assîmilate the
provisions of the aw in this respect, and to amend and modifv
se said acts, and to extcnd advantages and privileges of
patent rights hereinafter to be granted, and to make the same
co-extensive with the province of Canada. It therefore
enacts tlat any person a subjeet of her Majesty and resident
in thiis province having discovered or invented any new ani
ueful art, machine, manufacture or composition of matter or
any new and useful improvement, or any art, machine, maru-
faeture or composition of matter, or the principle thereof,
te same not being known or used in this province by others
before his or their discovery or invention thereof, and not at
the time of the application for a patent thereof in publie use
or on sale in this province with his consent or allowance as
tie inventor or discover thereof, and desiring to obtain an
exclusive property therein, rnay make application by petition
in the manner provided in the said recited acts to tho Gover-
nor, or adiinistrator of the government, who shall on due
preceeding being had as by the said acts directed grant
such patent, which shall be good and available to the said
rantor, his heirs, &c., for the period of fourteen years from
tIc granting of the same, and upon the assignment of the
ame previous to such grant, for the same period after such
assignment shall have been recorded n the office of the
secretary of the province. § 2. In actions for damages for
tie infringement of any patent right, the defendant shall

le lable to treble costs. No patent shall be void by rlea-
na of previous discovery Ln a foreign country; and the

court may award costs (although the plaintiff may fail in his
actilon) as may appear just and equitable. § 8 The right to
a patent shall devolve on the legal representative, in case of
th inventor's decease before patent granted. § 4. Inter-
fering applications to be settled by arbitration: a patent
taken out in a foreign country to be no bar. § 4. Patent
assignable at law. 6. May be issued to the assigCne of the
inventor,: antd in all cases hereafter, duplicate drawings are
to be furnished (when the case will admit), one to be depo-
sited with the provincial secretary, and the other annexed to
the patent, with a copy of the specification. § 7. A new
patent may be issued in case of error, inadvertency, accident
or mistake, or surrentIer of the former by the patentee. § 8.
If, through mistake, &c., the specification be too broad,
and prior discovery exist as to part, the patetee may file a
disclaimer as to such part, with the secretary cf the province;

(a) Siase repealed by 14 & 15 V., e. 79.
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and the patent shal remain good as to the residue.
Claims made for additions to existing patents shall be subject
to revision as original applications. § 10 contains provision
as to patents.returned for correction. § 11. Patents may be
extended for a further periodi of seven years, on application
to the board, to b composed as the act directs.§ 12. Any
person having purchased, constructed, invented or discevered.
any invention prior to arplication for the patent, shall hay'
the right to vend the same; and no patent shall be invalid
unless proof given of the abandonment of such invention to
the public, or that such prior use had existed, for more than
one year. § 13. Provision made for granting patents for
-works of art. § 14. A solemn declaration may be substi-
tuted for the oath required to be taken by *7 G. IV., C. 5 in
matters if patents, to the effeet of the requirements of the
said oath, except in suits at law; and if the applicant be a
non-resident, sudh declaration shall be made before any Bri
tish minister, plenipotentiary, consul or agent, or any notary
public of the country where the party is resident. §15.
Counterfeiting the nane of the patentce to be a misdemeanor
punishable by fine or iuprisonment in the common gaol of
the district, or both at the discretion of the court; fine not
to exceed £50, or imprisonment te exceed three months,

16. The date of the patent shall be stamped on the articles
by the patentee or assignee ; and in case of neglect, he shall
be deemed to have cormitted a misdemeanor and liable as in
§ 15. § 17. Patents fraudulently or surreptitiously obtained,
or issued improvidently, or upon false suggestion, may be
repealed by scire facias. § 18. Patents to extend through-
out Canada ; but not to extend te inventions of foreign coun-
tries, or prevcnt free importation. § 19. Former provisions
inconsistent with this act to be repealed. § 21. Interpre-
tation clause.

By 14 & 15 V., C. 79, § 1, a party holding a patent for
an invention extending to one section of the province may
obtain the extension thereof to the other section subject to
the right of parties using or ven.ding the same before such
application for extension is made, without liability to the
patentee. 2 recites that it is expedient to repeal the
L. C. act, 6 W. IV., c. 34, and U. C., *T G. IV., c. 5, and to
consolidate the provisions thereof as applicable te the whole
province. Said last-mentioned acts are thereby repealed, but
letters patent granted under the same shall remain in force as
if such acts had not been repealed, but subject to the provisions
of this act, and tihe aet cited in the preamble, 12 V., C. 24.
§ 3. Letters patent to be hereafter granted shall recite
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briefly the substance of the petition upon which they are
«ranted, and shall containi a short description of the inven-
ton or discovery referring for a further description to the
specification, and shall grant to the petitioner, Ns assigns
and legal representatives. for the period of fourteen ycars,
from ithe granting of the same, the full and exclusive right
and libcrty of making, constructing, using and vending to
otiiers the said invention or discovery. § 4., The patentee
of. any improvement shall not be at liberty to vend. the

originall inveion,but the improvement only : nor shall the
first inventor be at liberty to use such improvement. § 5.
Evcry inventor before lie can receive a patent, shall make a
solemn deelaration that he verily believes he is the true in-
ventor or discoverer, and shall deliver a written description
or specification of his invention or imaprovement in full,
ceIar anI exact terms, and in the case of any machine he shall
ful'y explain the principle and the several modes in which he
las contemplated the application of that principle or character
by whici it may be distinguished from other inventions : to
be accompanied with drawings and written references
Made in duplicate, when the nature of the case admits
of such, or with a specimen of ingredients, or of the
composition of matter sufficient in quantity for the purpose
of experiment; which description or specification signed by
himself and attested by two witnesses shall be fled in the
office of the secretary of the province, (a) with a model of
the invention if required. § 6. Patents assignable at law.
§ 7. Remedy for infringement of patent to be by action at
law, with treble costs. § 8. If on the trial of any action it
shall appear that the specification does not contain the whole
truth, or that it contains more than is necessary, (such con-
ceainent or addition being with fraudulent intent,) or that the
invention was not originally discovered by the patentee, but
had been in use in some public vork, or that he had surrep-
titiously obtained a patent for the invention or discovery of
another person, jutdgment shall be rendered for the defendant
with costs, and the patent declared void. § 9. Interftring ap-
plications for a patent to be referried to three arbitrators, one
to lie chaosen by each of the applicants, anti the third by the
secretary of the province. § 10. A fee of £5 to be paid on
presenting the petition, which shall be in fuill. § 11. Enacts
that the privileges of this act shall extend t6 and include
any subject of her Majesty being an inhabitant of this province
who shall in his or her travels in any foreign country have

(a) With the minister of the bureau of agriculture under 20 V., c. 32, § 4.
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discovered and be desirous of introducing inito this province
any new and useful art, machine, manufacture or composi.
tion of matter, &C.: except inventions used in the jnited
States of America, or in any part of her Majesty's dominions
in Europe or America, which may ,be imported iinto this pro
vince by any person or persons for sale, use or otherwise.
12. The party desirous of introclucing any sucl foreign
invention, to make a solenrn declaration that he or she beliees
himself or herself to be the first introducer or publisher of
the same in this province, and that he discovered a knowledge
thereof while on his travels in some foreign countrynot being
one of the United States of America or any of her Majesty's
dominions in Europe or America. § 13. All the provisions
in the act cited in the preamble (12 V., c. 24) shall apply to
patents issued under this act as fully and effectually as to
patents issued under either of the repealed acts (*63 W. IV.
c. 34; *7 G. IV., c. 5,) and the said act shall, with regard to
patents to b e issuci hereafter, be construed as if this act
wore referred to in the said act, whenever reference is there-
in made to the said repealed acts; and the provisions Of this
act relative to matters sulisequent to th issuing of any letter
patent, shall apply as well to letters patent issued under the acts
hereby repealed, as to letters patent issuin g after the passing
hereof: provided that the words " or the principle thereof"
in the first section of the act cited in the preamble (12V., c.
24) shalT be repealed.

By 20 V., c. 32, § 4, the minister of the bureau of agriculture
shall receive all applications, drawings, descriptions, specifia-
cations and models for or relating to patents for inventions,
and shall keep the records thereof,: and all acts now in
force relating to patents for inventions, and which direct
any thing to be done by or through the provincial secretary
shall'be held to have directed the same to be done by or
through the said minister.

By 20 V., c. 33,§ 1, patents issued between the union of
the provinces and the 12 V., c. 24, are permitted to extend to
the whole of the province.

PARLIAMENTARY REPRESENTATION.

Legislative Council.
By provincial statute 19 & 20 V., c. 140, reserved and

royal assent given 24tM Juioe, 1856 (a), it is enacted § 1, the
Legislative Council' shall hereafter be composed of the pr e

sent members thereof, and of forty-eight members to be

(a) Proclaimel in "Canada Gazette," 14th July, 1856.



Adcted as hereinafter provided; and to this end the province
Shall be divided into forty-eight clectoral divisions, twenty-
lou in UCpper Canada, and twenty.four in Lower Canada, in
he' manner set forth in schedule A. § 2. The present coun-

ýîllors to continueto hold their seats as heretofore, subject
to the conditions contained in the imp. act 3 & 4 V., c. 35,
§. The elective members shal be elected for eight years.
p. No person shall be eligible or shall sit or vote as a legis-

lative couneillor unless he be a British subject by birth or
naturalization, resident in Canada, of the full age of thirty

ears, auid be legally or equitably seized as of freehold, for his
own use anAl benefit of lands or tenements held in fief, franc-
cleii or roture ia this province, of the value of £2000 currency
over and above all debts, charges and dues, nor unless his
resideuce, or his lands or tenements as aforesaid, to the value
aforesai(, be within the limits of the electoral division for
whiclh he shahl seek to be, or shall have been elected. § 5.
No person shall be elected a legislative councillor who is a
public defaulter, or shali have been convicted of felony or of
any infamous crime. §6. No member of one house shall b
elected a member of the other. §7. The seat of an elective

egislative councillor shalle forfeited in any of the following
cascs: if he be a public defaulter, or become a bankrupt, or
insolveut, or take the benefit of any law whatsoever in rela-
tion to insolvent debtors, or be convicted of felony, or of any
infamous crime, or shal cease to hold a property qualifica-
tion required by section 4. § 8. Upon or before the first day
of September next following the day on which this act shall
receive the royal assent, the Governor shall issue writs for
the election of twelve legislative councillors to represent the
twelve electoral divisions firet entitled to return members to
rhe legislative council as hereinafter provided; and the said
orits shal be transmitted to the returning officers by the
clerk of the crown in Chancery, and be returnable on the
first Tuesday of November following ; and in every second
year theroafter, vrits for the periodical elections shall be
issued on or before the first day of Septenmber, and return-
able the first Tuesday of NoveMber. § 9. The writs of elec-
tien shall be in the form of schedule B. §10. ,The Governor
shall appoint the returning officers for the electoral divisions,
frora amonng those persons who might by law be returning
officers at election of members of the Legislative Assembly for
places withia the limits of such divisions. § 11. The return-
ing ofcer for any electoral division shall fix a place as nearly
as may be in the centre of such division, for the nomination
of candidates, and the proclamation of the candidate elected.
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§12. The electors of legisiative councillors shall, as regards
their qualification, be the saine as those of the Legislative As-
sembly, and shall vote at the places at which they ordinarily
vote at the election of the latter: the boundaries and extent
of the electoral divisions are defined by schedule A. §13.
The laws relating to the election of members of the Legislative
Assembhy, as regards the qualification of electors; the issue
and return of writs of elction ; returning offlcers; the
powers and duties of returning officers and of deputy return-
ing officers, and of election and poll clerks ; the prevention
or punishment of offences committed at elections or with re-
spect to elections; to controverted elections, and to aIl matters
connected with or incidental to elections, shall, except where
sucb laws may be inconsistent with this act, apply in,
analogous cases to elections of legislative councillors. § 14.
Every candidate for election to the Legislative Couneil shall,
if thereunto re quired by another candidate, or by an elector,
or by the returning offieer, make in person a written deelaration
in the form of schedule C.; and the provisions of the election
laws which, prior to the passing cof this act, related to the de-
claration of qualification of candidates for ehection to the
Legislative Assembly, shall with the exception of the amount
of property qualification, apply in a precisely similar manner
te the dleclaration of qualification of the candidate for election
to the Legislative Council. § 15. The period for which the
legislative councillors shall serve shall commence on the day
of the return of the writs, and shall end upon the day next
prcceding the return day of the writs for the election of their
successors. §16. Every legislative councillor shall, before
taking his seat, take the oath in schedule D, before the
clerk of the said. council. § 17. The order in which the
electoral divisions shall be entitled to return meimbers to the
Legislative Council shall be determined by lot, as soon as pos-
sible after the comniencement of this act, in the manner pro-
vided in schedule E, and shall forthwith be made known
by proclamation. § 18. For the purpose of such determina-
tion by lot, the electoral divisions shall be united in groups
of four each, as in schedhule F. § 19. Periodical elections of
legislative councillors to represent the several electoral divi-
sions shall take place in the order determined by lot, and
uade known by proclamation as aforesaid; the twelve elee-
toral divisions named in the list of the " ftrst drawing," being
those first entitled to return members to the said council, and
so on. §20. An elective councillor may resign is seat in

the saie manner and under the same circum'stances as a

nember of the legislative assembly; and he 'May hold iris
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seat until the day next preceding that of the return of the
prit of election of his successor. In case of his resigning or

2oing out at the expiration of the period for which he
is elected, he may be re-elected subject to the conditions
contained in this act. 21. Elective legislative coun-
cillors shall, under the same circumstances as members of
the LegisIative Assembly, be subject to the laws for securing
the independence of the Legislative Assemby of this province.
§22. The acceptance by a councillor of the office of the,
speaker of the Legislative Couincil, shall not, however, vacate
his seat. §23. In case of accidental vacancy provided for by
sections 20 & 21, the Speaker of the Legislative Council, the
Legislative Council and the several members thereof shall have
the same powers and duties as the Speaker of the Legislative
Assembly, the Legislative Assembly and the members thereof,
and the wvrits shall be 'made returnable within fifty days
at futrthest from the issue thereof. § 24. An accidentai
vaianey of the seat for any electoral division happening
vithin the three months next before the regular periodical
vacaey of such seat, shall not be filled until the time ap-
pointed for filling such periodical vacancy. § 25. In case of
any accidental vacancy of the seat for any electoral division,
aot provided for by the next preceding section, the period of
service of the councillor elected to fill such vacancy shall be
that at which bis predecessor would regularly have gone out.
§26. The Speaker of the Legislative Council shall, as hereto-
fore, be appointed by the Governor, and shal be selected
fron amongst the members of the said council. § 27. The
councillor who shall be speaker at the time of the passing of
this act shall continue to be so until he be replaced by another.

28. Each general election of menbers of the Legislative
.Assemably shall make a new parliament as heretofore.

LOWER CANADA.

SCHEDULE A.

Limits of Blectoral Divisions.

(unf.-The counties of Gaspe, Bonaventure and Rimouski.

(randville.-The counties of Temiscouata and Kamouraska,
the parishes of St. Roch des Aulnets and St. Jean, Port
Joli, and the prolongation thereof in a straight line to the
province line in the county of L'Islet.

A la Durantaye.-The remainder of the county of L'Islet, the
counties of Montgomery and Bellechasse and the Parishes
of St. Joseph, St. Henri, and Notre Dame de la Victorie,
in the county ofLevi.

77
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Lauzon.-The remainder of the county of Levi, the counties of

Dorchester and Beauce.

Kennebec.-The counties of Lotbinière, Megantic and Artha-
baska.

De la Vallière.-The counties of Nicolet and Yamaska, the
Townships of Wendover, Grantham and that part of Upton
which lies in the county of Drummond.

Wlington.-Thc remainder of the county of Drummond, the
county of Richmond, the town of Sherbrooke, the counties
of Wolfe, Compton and Stanstead.

Saurel.-The counties of Richelieu and Bagot, the Parishes of
St. Denis, La Présentation, St. Barnabé, and St. Jude in
the county of St. Hyacinthe.

Bedford.-The counties of Missisquoi, Brome and Shefford.
Rougemont.-The remainder of the county of St. Hlyacinthe, t e

counties of Rouville and Iberville.

fontarville.-The counties of Verchêres, Chambly and Laprairie.

De Lorimier.-The counties of St. John's and Napierville,; St.
Jean Chrysostôme and Russeltown in the county of Chat-
eauguay; Hemmingford in the county of Huntingdon.

TIhe Laurentides.-The counties of Chicoutimi, Charlevoix,
Saguenay and Montmorency, the Seignory of Beauport, the
parish of Charlesbourg, the townships of Stoneham and
Tewkesbury, in the county of, Quebec.

La Salle.-The remainder of the county of Quebec, the county
of Portneuf, and all that part of the Banlieu of Quebec
which lies within the parish of Notre Dame de Quebec.

Stadacona.-The remainder of the city and Banlieu of Quebec.

Shawinegan.-The counties of Champlain and St. Maurice, the
town of Three Rivers, the parishes of River du Loup, St.
Lèon, St. Paulin, and the township of Hunterstown and
its augmentation, in the county of Maskinongé.

De Lanaudière.-The remainder of the county of Maskinongé,
the counties of Berthier and Joliette, with the exception of
the parish of St. Paul, the township of Kildare and its
augmentation, and the township of Cathcart.

Rpentigny.-The parish of St. Paul, the township of Kildare
and its augmentation and the township of Cathcart in the
county of Joliette, the counties of L'Assomption and
Montcalm.

Mille Isles.-The counties of Terrebonne and Two Mountains.

.lekerman.-The counties of Argenteuil, Ottawa, and Pontiac.

.Afma.-The Parishes of Long Point, Pointe aux 7rembles,
River des Prairies, Sault aux Recollets, in the county of
Hochelaga, and that part of the Parish of Montreal which
lies to the east of the prolongation of St. Denis Street; the
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county of Laval, that part of the city of Montreal which
lies to the east of Bonsecours and St. Denis Streets, and
their prolongation.

'coria.-The remainder of the city of Montreal exclusive of
the parish.

Rigad.-The remainder of the parish of Montreal and the
counties of Jacques Cartier, Vaudreuil and Soulanges.

De Salaerry.-The remainder of the county of Chateauguay,
the remainder of the county of Huntingdon, and the county
of Beauharnois.

UPPER CANADA.

erster.-The counties of Essex and Kent.

st. Clair.-The county of Lambton and the West Riding of
Middlesex.

Malahide.-The East and West Ridings of Elgin, the East
Riding of Middlesex and the city of London.

Tecumsth.-The counties of Huron and Perth.

Saugeen.-The counties of Bruce and Grey and the North Riding
of Simcoe.

Broc.-The North and South Ridings of Wellington and the
North Riding of Waterloo.

Gore.-The South Riding of Waterloo and the North Riding of
Oxford.

Thames.-The South Riding of Oxford and the county of
Norfolk.

Erie.-The East and West Ridings of Brant and the county of
Haldimand.

.Slagara.-The counties of Lincon and Welland and the town'
of Niagara.

Burlington.-The North and South Ridings of Wentworth and
the city of Hamilton.

lomie.-The counties of Halton and Peel.
Ilidland.-The North Riding of York and the South Riding of

Simcoe.

Yor.-The city of Toronto and the township of York.
Kig's.-The East and West Ridings of York (except the

township of York) and the South Riding of Ontario.

Queen's.-The North Riding of Ontario, the county of Victoria
and the West Riding of Durham.

Neîccastle.-The East Riding of Durham and the East and West
Ridings of Northumberland.

Trent.-The counties of Peterborough, the North Riding of
Hastings and the county of Lennox.

Quinté.-The South Riding of Hastings and the county of
Prince Edward.



Catarague.-The counties of Addington and Frontenac and the
city of Kingston.

Bathrst.-The South Riding of Leeds and the North and South0
Ridings of Lanark.

Ridceau.-The counties of Renfrew and Carleton and the city
of Ottawa.

St. Lawrence.-The town of Brockville and township of Eliza.
bethtown, the South Riding of Grenville, the North Ridinr
of Leeds and Grenville and the county of Dundas.

Eastern.-The counties of Stormont, Prescott, Russeli, Glen-

garry, and the town and township of CornwaL.

SCHEDULE B.

PROVINCE OF CANADA

Victoria, by the Grace of God, of the united kingdom of
Great Britain and Ireland, Queen, defender of the faith.

To the returning officer of , greeting:
Whereas . We therefore command you, firmly enjoîning

that having first made proclamation in thesaid electoral division
of , immediately after the receipt of this our writ, and
thereby notified (giving not less than eight days' notice thereof,)
a day and place for electing a legislative councillor to serve for
the sai d electoral division of , in our Legislative Council, you
cause on the same day and place a legislative councillor, the
most fit and discreet, to be freely and indifferently chosen to
represent the said electoral division of in our LegIisiative
Council, by those who shall be present at the day of election to
be fixed by such proclamration, as aforesaid, and the name of
such legislative councillor so chosen, in certain indentures be-
tween you and those who shall be present at such election
(whether the person so chosen shall be present or absent) yoU
cause to be inserted, and cause the said, person so chosen as
aforesaid to corne to the said Legislative Council, so that the said
legislative councillor have full and sufficient power for himself
and comrnmonalty of the said eloctoral division of , sever-
ally from them to do and consent to those things which then
and there by the favour of God shall happen to be ordained by
the common council of our said province, upon the said affairs,
so that for default of such powers, or through improvident
election of such legislative councillor the said afairs remain not
undone in anywise.

Andi we will not that any minister of the churches of England
or Scotland, or a minister, priest, ecclesiastic, or teacher, either
according to the rites of the church of Rome, or ander any other
form or profession of religious faith or worship, by any means
be chosen; and that you certify forthwith unto us, into our
Chancery at the city of , the said election so made, dis-
tinctly and openly, under your seal, and the seals of those who



1sarliamntarg 3Uprestatton-u 613

shall be present at such election, sending unto us one part.of
he said indentures annexed to these presents, together with
ihis our writ.

in testimony whereof we have caused these our letters to be
nade patent, and the great seal of our said province of Canada
to be hereunto affixed.

Witness,
At our government bouse, at the city of , in our

Said province of Canada, the day of in the year
of our Lord, one thousand eight hundred and and in the

year of Our reign.
By command-A. B., Clerk of the Crown in Chancery.

SCHEDULE C.

i)eclaration of Qualißcatio.-I, A. B., declare and testify that

T an of the full age of thirty years; that I arn a British subject,
and that I arn a resident in (here insert name of electoral division

i wkiech candidate resiles,) that I am duly seizetd at law (or in

equitv) as of freehold for my own use and benefit, of the follow-
ing lands (or tenements), held in frec and common soccage, (or
duly seized and possessed for my own use and benefit of lands
(or tenements) held enfief, or en roture, or en franc alea (as the

case may be,) that is to say, of (here insert a correct and clear
descrnton of the lands or tenements), I declare to be of the

ulIl value of two thousanid' pounds currency, over and above all
rents, mortgages, charges, and incumbrances charged upon, or
lue or payable out of, or affecting the same; and I further

declare that I have not collusively or colourably obtainetd a title
to, or become possessed of the said lands (or tenements) or any
part thereof, for the purpose of qualifying or enabling me to be
returned as a member of the legislative council of this province.

SCHEDULE D.

Oath of Allegiance.

I, A. B., do solemnly promise and swear that I will be faith-
fuI and bear true allegiance to her Majesty Queen Victoria as
lawful Sovereign of the United Kingdom of Great Britain and
Ireland, and of this Province of Canada, dependent on, and
belonging to the said United Kingdom; and that I will defend
her to the utmost of my power against all traitorous conspira-
cies and attempts whatever, which shall be made against her
person, crown and dignity; and that I will do my utmost
endeavour to disclose and make known to her Majesty, lier
heirs and successors, all treasons and traitorous conspiracies
and traitorous attempts which I shall know to be against her
or any of them-; and all this I do swear vithout any equivoca-
tion, mental evasion, or secret reservation, and renouncing ail
pardons and dispensations from any person or persons whatever
to the contrary :-So help me God.
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SCHEDULE E.

Drawing by Lot.

1. The Speaker of the Legislative Council shall cause to be
placed before the Governor in council twelve boxes marked
respectively 1, 2,3, 4, 5, 6, 7, 8, 9, 10, 11, 12.

2. The names of the forty eight electoral divisions shal be
plainly written separately upon a like number of pieces of
paper of the same shape and size.

3. The clerk of the Legislative Council shall place these
papers in the boxes, having first shewn them, and then folded
them so as to conceal the writing.

4. le shall place in each box the names of the electora
divisions which form the group in schedule F., corresponding
in number to such box.

5. Having shaken the boxes, he shall four several times
wvithdrawone piece of paper from each box in succession, unfold
each piece of paper in turn as it is withdrawn, exhibit it, and
declare aloud and write down on a list the name vritten thereon.

6. Four lists of names of electoral divisions shall in this way
be made by the. clerk of the Legislative Council on four sepa-
rate pieces of paper previously .headed respectively "First
Drawing," il Second Drawing," "Third Drawing,?" and
"Fourth Drawing'': in each of which lists there will be twelve
names.

7. These lists shall be then and there authenticated by the
signatures of the executive councillors present, and the counter
signature of the clerk of the Legislative Council, and shall
remain of record in the office of the Executive Council.

8. The result of the drawing shall be embodied in a minute
of council and communicated without delay to the Governor.

SCHEDULE F.

Groups of Electoral .Divisions-Lower Canada.

Croup 1.-Gulf, Grandville, De la Durantaye, and Lauzon.
Group 2.-The Laurentides, La Salle, Stadacona and

Shawinegan.
Croup 3.-Kennebec, De la Vallière, Wellington and Saurel.
Group 4.-De Lanaudière, Repentigny, Mille Isles and

Inkerman.
Group 5.-Bedford, Rougemont, Montarville, and De Lori-

mier.
Croup 6.-AlIma, Victoria, Rigaud, and De Salaberry.

Upper Canada.

Croup 7.-Western, St. Clair, Malahide, and Tecumseth.
Group 8.-Saugeen, Brock, Gore and Thames.
Group 9.-Erie, Niagara, Burlington, and Home.
Croup 10.-Midland, York, King's and Queen's.
Croup 11.-Newcastle, Trent, Quinté and Cataraque.
Croup 12.-Bathurst, St. Lawrence, Rideau and Eastern.



vadfatttr utprtettatiou.' 615

HOUSE OF ASSEMBLY.

Blectoral .Divisions.

By 16 V., c. 152, entitled an act to enlarge the representa-
tion of the people of this province in parliament, it is enacted
that from and after the end of this present parliam'ent, the
counties, ridings, cities and towns, and seignories of counties
hcreinaf ter mentioned shall be the subdivisions of the province

upon which the representation of the people thereof shall be
based, viz.:

Lower Canada,

Counties and electoral divisions in, viz.:

Gaspé, Bonaventure, Rimouski, Temiscouata, Kamouraska,
L.Islet, Montmagny, Bellechasse, Lévis, Dorchester, Beauce,
Megantic, Lotbinière, Chicoutimi, Tadoussac, Saguenay,
Montrnorency, Quebec, (county of,) Quebec, (city of,)
Portneuf, Champlain, Three Rivers, (town of,) St. Maurice,
maskinonge, Nicolet, Yamaska, Berthier, Joliette, Montcalm,
L'Assomption;Terrebone, Two Mountains, Argenteuil, Ottawa,
Pontiac, Drummond, Arthabaska, Sherbrook, Wolfe, Sher-
brookce, (town of), Compton, Stanstead, Shefford, Missis-
quoi, (East Riding), Missisquoi (West Riding), Richelieu,
St. Hyacinthe, Rouville, Bagot, Iberville, Verchères, Chambly,
Laprairie, St. John's, Napierville, Chateaugai, Beauharnois,
Huntingdon, Soulanges, Vaudreuil, Laval, Montreal, (East
Riding), Montreal, (West Riding), Montreal, (city of.)
ESce 18 V., c. 76, changing the names of some of these counties,

,nd altering the boundaries of others.

Upper Canada.

§ 2. The several counties, cities and towns in Upper Cana-
da shall be bounded, for the purposes of this act, as they
now arc for the purpose of representation, (a) except as herein
provided,: and that, for the purposes of this act, each of said
counties shall include all the towns and villages within the
limits thereof, except such of the said towns as are specially
cxcepted, or hereby declared electoral divisions.

2. The Counties of Huron and Bruce, and the Counties of
Lenox & Addington, shall be respectively united, for the pur-
pose of representation ; and each such union of two counties
shall form an electoral division.

3. The following counties shall be divided into Ridings, and
each form an electoral division:

4. The County of Yorkc-Three Ridings.

The North Riding shall consist of the townships of King,

(a) See title " Counties," p. 248.
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lVhitchúrch, Georgina, East Gwillinbury and North Gwillim,
bury.

Theo Eczst Riding, of the townships of Markham, Scarboroughl.
and that portion of the township of York lying east of Yonge-
stteet, and the village of Yorkville.

The West Riding, of the townships of Etobicoke, Vaughan.
and that portion of the township of York lying west of Yonge-
street.

5. The County of lItddcllesex-Two Ridings.

The Etast Riding shall consist of the townships of Vest Nis-
souri, North Dorchester, Westminster and London.

The West Riding, of the townships of Mosa, Ekfrid, Carado,
Metcalfe, Adelaide, Williams, Lobo and Delaware.

6. The County of Oxford- Two Ridings.

ThAe Nort, Riding shall consist of the townships of East
Nissouri, East Zorra, West Zorra, Blandford, Blenheim, and
the town of Woodstock.

The Souths Riding, of the Townships of North Oxford, Wesi
Oxford, East Oxford, Norwich and Dereham.

7. T/he County of Hastings.-To Ridings.

T/e North Rbiding shall consist of the townships of Lake,
Tudor, Grimsthorpe, Marmora, Madoc, Elzevir, Rawdon, Hun-
tingdon and Hereford.

The South Rdinq, of the townships of Sidney, Thurlow,
Tyendinaga, the village of Trenton, and the town of Belleville.

S. T/te County of Durham-Two Ridings.

The East Riding shall consist of the townships of Cavan,
Manvers, Hope, and the town of Port Hope.

[Tie West R/iding, of the townships of Clarke, Darlington and
Cartwri ght.

9. T/te County of Norttumierland-Two Ridings.

Te East Riding shall consist of the townships of Cramahe,
Brighton, Murray, Seymour and Percy.

Tte est iding, of the townships of Hamilton, Haldimand,
Alnwick, Louth, Monaghan, and the town of Cobourg.

10. T/te County of Ontarto-Two Ridings.
The North Ridinq shall consist of the townships of Reach,

Uxbridge, Brock, Scott, Thora, Mara, Rama and Scugog.
The Soutt Ridinq, of the townships of Whitby, Pickering,

and the village of Oshawa.

il. Th CoUnty of Wentorth-Two Ridings.

Tte Nortt Riding shall consist of the townships of Beverley,
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Flamborough East, Flamborough West, and the town of Dun-
das.

The Southî Riding, of the township of Saltfleet, Binbrook,
(lianford, Barton and Ancaster.

12. The County of Lanarc-Two Ridings.

The North Riding shall consist of the townships of Sher-
brooke North, Dalhousie, Lanark, Ramsay, Lavant, Darling
and Pakenham.

The South Ricling of the townships of Montague, Elmsley
North. Burgess North, Sherbrooke South, Beckwith, Drum-
nond, and the town of Perth.

13. The County of Sicoe-Two Ridiîngs.

The North Riding shall consist of the townships of Nottawa-
a, Sunnidale, Vespra, Flos, Oro, Medonte, Orillia, Tiny,

Tay, Machedash, and the town of Barrie.

Tc South Riding, of the townships of West Gwillimbury,
Tecumseth, Innisfil, Essa, Adjala, Tosorontio, Mulmur and
Mono.

14. The -Counties of Leeds and Grenvillc-Three Ridings.

The North Ridinq of Leeds and Grenville shall consist of the
townships of Kitley, Elmsley, Wolford, Oxford and South
Gover.

Thte South Ridinq of Leeds, of the townships of Yonge,
Escott, Front of Leeds and Lansdowne, Rear of Leeds and
Lansdowne, South Crosby, North Crosby, Bastard and Burgess.

The South Riding of Grenvillc, of the townships of Edwards-

burg and Augusta, and the town of Prescott.

15. Tlhe County of Wellington-Two Ridîngs.

The South Riding shall consist of the town and township of
Guelph, and the townships of Puslinch, Eramosa and Erin.

The North Riding of the townships of Nichol, Garafraxa,
Pilkington, Peel, Arthur, Maryborough, Amaranth, Luther and
Minto.

16. The County of Waterloo-Two Ridings.

Tite North Riding shall consist of the townships of North
Waterloo, (including the town of Berlin) Woolwich and
Wellesley.

The South Riding shal consist of the villages of Galt and
Preston and the townships of South Waterloo, North Dumfries
and 'Wilmot.

The present township of Waterloo being divided for the pur-
poses of representation only into two townships of North
Waterloo and South Waterloo. North, Waterloo to consist of
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that part of the present township of Waterloo lying within
the following limits, viz., commencing . at the south-west
angle of lot No. 46, in said township, then easterly along
the southerly limits of said lot. and of lots Nos. 47,
48, 50, 51,. and 53, and the prolongation thereof to the
middle of the Grand River; thence along the middle of said
river against the stream to the prolongation of the limit be-
tween lots Nos. 113 and 114, and along the prolongation
of the limit between said lots No. 113 and 114, and along the
limits between the said lots Nos. 113 and 114, northerly and
easterly to the westerly limits of lot No. 107, thence along the
vesterlV limits of said lot No. 107, northerly to the northerly

limits thereof. thence along the northerly limits of said lot lo
and of lots Nos. 106, 84, and 96 easterly to the easterly boun-
dary of said township, thence along the easterly, northeriv
and westerly boundaries of said township, in a northerly,
westerly, and southerly direction to the place of beginning.

South Waterloo to consist of all the remaining part of said
present township of Waterloo.

17. County of Brant-Two Ridings.

The East Ridinq shall consist of the townships of South Dum-
fries, Onondaga, East Brantford and the village of Paris.

Tc Wst Riding of the townships of Burford, Oakland,
Tuscarora, West Brantford, and the town of Brantford.

The present township of Brantfrrd being divided for the
purposes of representation onily into the township of East
Brantford and West Brantford.

East Brantford to consist of all that portion of the present
township which lies on the east side of the Grand River.

West Brantford to consist of ail the remainder of said present
township.

18. County of Elgin-Two Ridings.

The East Riding shall consist of the townships of Bayham,
Malahide, Yarmouth, South Dorchester, and the village of St.
Thomas.

The West Ridinq shall consist of the townships of Southwold,
Dunwich and Ald borough.

19. Each of the other counties in Upper Canada, viz., the
counties of Carleton, Dundas, Essex, Frontenac, Glengarry,
Grey, Haldimand, Halton, Kent, Lambton, Lincoln, Norfork,
Peterborough, Peel, Perth, Prescott, Prince Edward, Renfrew,
Russell, Stormont, Victoria and Welland shall form an electoral
division.

20. The townships of Gloucester and Osgoode for the pur-
pose of representation only to be detached from the county of
Carleton and attached to the county of Russell.
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21. The City of Toronto shall form an electoral division.
22. Tie City of Kingston ditto.
23. The City of Hamilton do.

24. T-hc township of Brockville shall form an electoral division,
and for the purpose of representation only shall include in ad-
dition to its present limits, the whole of the township of Eliza-
bethtown, which shall for that purpose be detached from the
county of Leeds.

25. Thoe town of Niagara shall form an electoral division,
and for the purpose of representation only shal1 include the
whsole of the township of Niagara, which shall for that pur-

pose be detached fromi the county of Lincoln.
26. The town of Cornwall shall form an electoral division,

and for the purpose of representation only shall include in
addition to its present limits the whole township of Cornwall,
which shall be detached from the county of Stormont.

27. The town of Lonclon shah form an electoral division.
28. The towa oj Bytowno do.

GENERAL PROVISIONS.

Lower Canada Representation.

§3. The counties of Gaspè, Bonaventure, Rimouski,
Temiscouata, Kamouraska, L'Islet, Montmagny, Bellechasse,
Lvis, Dorchester, Beauce, Megantic, Lotbinière, Saguenay,
Montmorency, Quebec, Portneuf, Champlain, St. Maurice,
Maskinongé, Nicolet, Yamaska, Berthier, Joliette, Mont-
calm, L'Assomption, Terrebonne, Two Mountains, Argen-
teuil, Ottawa, Pontiac, Compton, Stanstead, Shefford, Riche-
lieu, St. Hyacinthe, Rouville, Bagot, Iberville, Verchères,
Chambly, Laprarie, St. John's, Napierville, Chateaugai,
Beauharnois, Huntingdon, Soulanges, Vaudreuil, and Laval
shall be represented each by one menber in the legislative
assembly. The united counties of Chicoutimi and Tadoussac,
by one member. The united counties of Drummond and Ar-
thabarka by one member. The united counties of Sherbrooke
and Wolfe, by one member. The East Riding and the West
Riding of the county of Missisquoi, and the Hochelaga Riding,
and Jacques Cartier Riding of the county of Montreal, each
by one member. The cities of Quebec and Montreal, each
by thtree members. The town of Three Rivers, and the town
of Sherbrooke each by one member-(total 65 members.)

Upper Canada Representation.
The city of Toronto by two members; and each of the

other electoral divisions by one member-(total 65 members.)

Qualfication of Voters.

§ 4. The qualifications of voters shall be those now fixed



by law, except as otherivse ordered by this act, or by any
subsequent act. Provided that the several cities and towns
entitled to representation under this act shall not form for

electoral purposes part of the counties in which they lie ; and
that no one shall have the right to vote at any election of

any of the counties or ridings upon lands or tenements or
lots of ground lying within the limits of said cities or towns;

and where any parish, or part of a parish, township, or part
of a township by this act, made part of any city or town for

the purpose of representation, the qualification of electors
shall be the same as those of county electors. § 5. Any
township or part of a township in Uppeý Canada, by this act

made part of a town for the purpose of representation, shal

upon the election of a member be dealt with (except as
aforesaid as to qualification) as if it were a ward of suchl town,
and if a poll be demanded and granted, a deputy returning off-

cer shall be appointed for such township, or part of a township,
and proceedings had as if it were a ward, except that the
town clerk of such township, or in case of his absence, or in-
capacity, &c., the assessor or collector shall be appointed

deputy returning officer therefor: and whenever any town-

ship in Ulpper Canada is, by this act, divided into two town-

ships for the purpose of representation, thcn the town clerk

of the municipal township so divided, shal be appointed

deputy returning officer for that one of the representation
townships which is first mentioned in this act, and the asses-

sor or collector for the other; and if more than one person
who may be by law appointed deputy returning officer, then

the returning officer may appoint either ; and if no person

who ought to be appointed, or the person who ought to be

appointed be absent, or incapacited the returning officer may

appoint whom he thinks proper.

2eparate Po1ls.

§ 6. In Upper Canada separate polls shall be held for each

incorporated village or town, not divided into wards, and for

each ward in, every incorporated town divided into wards, and

the returning officer for the county or riding shall appoint a

deputy returning officer for each such village, town, or ward.

Provided, that in incorporated villages and towns not divided

into wards the provisions of law relative to townships shall

apply as regards the person to be appointed returning officer,

and the clerk of the village, or town, or the assessor or col-

lectar, or other person, as the case may require, shall be ap-

pointed accordingly. But in towns divided into wards any

person may be appointed deputy returning officer for any

ward therein. IProvided that nothing in this act shall affect



å»vtW¢1u#tavt *tttrntåtUo 621161

the qualification of voters in any such incorporated village or
town, save only that in towns divided into wards they shall
vote in that ward in which the property voted upon shall be
1holly or partly situate, and not in any other.

Returning Offiers.

7. In each. of the counties in Upper Canada, by this act
divided into ridings, the high-sheriff or registrar of deeds,
Who, without this act would under the second, section of the
14 &15 V., c. 108, be the returning officer for such county,
shall be the returning officer for the riding thereof first imen-
tioned in the act ; and where there shall be a high sheriff who
is returning officer for the riding first naned as aforesaid, the
registrar of deeds for the county shall be ex-officio the
returning officer for the riding secondly named; subject
always to the provisions of the 2nd and 3rd sections of the
act last cited in cases where there shall be more than one
person who may under the 2nd section of, said act, and of
this act, be ex-officio the returning officer for the same place,
or where writs of election shall issue at the same time, or so
nearly at the same time that the one shall not be returnable
before the other or others shall issue, for several places for
which the same person would be ex-officio returning officer;
or when there shall be no returning officer ex-officio, or the
person who is such shall be absent or incapacitated. Pro-
vided always, that the high-sheriff of the united counties of
Leeds and Grenville shall be ex officio returning officer for
the north riding of Leeds and Grenville, the registrar cf
deeds for the county of Leeds, ex officio returning oflicer for
tIe south riding of Leeds; and the registrar of deeds for the
county of Grenville, cx officio returning officer for the south
riding of Grenville.

8. Provision for the appointment of returning officers in
Lower Canada, in certain cases.

9. All augmentations or gores of seignories, parishes,
towns, villages, or reserves for the same, not, Specially
mentioned in this act, shall be considered as forming
part of the county in which the principal portion of
such locality, or in the immediate vicinity of whicl such
town, village, or reserve shall be situate, unless the
same shall, under this act, or the act 14 & 15 V., c. 5,
form part of some other county or electoral division. And
any place mentioned in this act as constituting a parish,
township, or village, shall, with its acknowledged limits, be
so represented for all the purposes of this act, although not
by law incorporated. § 10. Repeals all inconsistent enact-
Ments. § 11. Repeals the provisions of the present election
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aw for holding, in certain cases, more than two days polling
in the townships of Waterloo and Wimot. § 12. This act
to have force and effect from and after the end of thO present

provincial parliament.

INDEPENDENCE OF PARLIAMENT.

By 20 V., c. 22, § 1, former acts 7 V., 65, and 18 V.,c
86 are repealed.

Functionaries-Disqualißcation of as Voters.

2. The chancellor and vice-chancellors of Upper Canada;
the chief justice and judges of the Court of Queen's iBench,
Louer Canada. The chief justices andjudges of the Courts of
Queen's Bench nd Common Pleas Upper Canada, and of the
superior court Lower Canada. TJ2he judge of the court of
vice-admiralty Loiver Canada. .The judge of any court of
escheats, all county and circuit judges ; all commissioners of
bankrupts; the official principal of the court of probate,
Upper Canada; and the surrogates of the several courts of
probate in the same; all recorders of cities; all officers of
the customs; all clerks of the peace, registrars, sheriffs,
deputy sheriffs, deputy clerks of the crown, and agents for
the sale of crown lands, and aIl officers employed in the col-
lection of any duties payable to her Majesty, in the nature
of duties of excise, shall be disqualified and incompetent to
vote at any election of a member of the Legislative Council,
or of the Legislative Assembly. And aay such disqualified
person so voting shall forfeit £500, to be recovered by any
person that shall sue for the same, by action of debt, bill,
plaint or information, in any court of competent jurisdiction,
and his vote shall be null and void.

.Disqualfication of emlbers.
§ 3 Except as hereinafter providcd, no person accept-

ing or holding any oflice, commission or employment, per-
manent or temporary, at the nomination cf the ncrown i
this province, to which an annual salary, or any fee,
allowance or emolument or profit of any kind or amount
whatever from the crown is attachcd, shall be eligible as a
member of the Legislative Council, or Legislative Assembly,
nor shall he sit, or vote in the Legislative Assembly, or in the
Legislative Council, as an elected member thereof, during the
time he holds such office, occupation, or employment.

.Exceptions.

Any member of the executive council; the receiver-general;
inspector-general; secretary of the province; commissioner
of crown lands ; attorney-general, solicitor-general, commis-
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sioner of public works; president of committees of the
Executive Council; minister of agriculture, or postmaster-
general, provided he be elected while holding such office, and
not otlierwise disqualified. § 2. Any officer in her majestfs
army or navy, or any officer in the militia, or militiamen
(except officers on the staff Of the meilitia, receiving perma-
nent salaries), unless otherwise disqualified. § 3. Any com-
missioner for temporary purposes, appointed before the
passing cf this act, and not otherwise disquialified; or any
counsel retained by the crown in any case or matter now

pending in the courts of law, and not otherwise disqualified
from sitting or voting in either house during the present

Government Contracts.
4. No person then holding or enjoying, undertaking

or executing, directly or indirectly, alone or with any
other, by himself or by the interposition of any trustee, or
third party, any contract or agreement with her Majesty, or
with any public officer or department, with respect to the
public service of the province, or under which any public
money of the province is to be paid for any service, work,
matter or thing, shall be eligible as a member of the Legis-
lative Council or Assembly, nor shall he sit or vote therein as
au electcd member thereof.

Penalty.

5. If any such disqualified person shal nevertheless be
elected, his election shall be void; and if he shall presume
to sit or vote, he shall forfeit £500 for every day on which
he shall have so sat or voted, recoverable as above.

Acceptance of Office, ec.

6. If any nember of the Legislative Council, or Assembly,
shall, by accepting any office, or becoming party to any contract
or agreement, be disqualified under the foregoing provisions to
continue to sit or vote, his election shall thereby become void,
and lis seat vacated, and a writ shall forthwith issue for a
new election; but he may be re-elected, if eligible under the
first proviso to section 3 of this act. § 7. Provided always
that whenever any person holding the office of receiver-
general, inspector-general, secretary of the province, com-
msissioner of crown lands, attorney-general, solicitor-general,
commissioner of public works, speaker of the Legislative
Council, president of committees of the Executive Coun-
cil, minister of agriculture, or postmaster-general, and
being at the same time a member of the Legislative
Assembly, or an elected nember of the Legislative Council,
shall resign his office, and within one monthi after
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his resignation accept any other of the said offices, he

shal not thercby vacate his seat.

Resignation.

§ 8. Any member of the Legislative Couneil or As:

sembly may volrmtarily resign and vacate his seat, as

hereinafter provided. § 9. Any such member iýishing

to resign his seat niay do so by giving, in his place,

notice of his intention to resign it, in which case, and

immediately after such notice shall be entered by the clerk

on the journals of the house, the speaker may address his

warrant to the clerk of the crown in chancery, for the issue

of a writ for the election of a.new member; or such member

may address to the speaker a declaration of his intention to

resign his seat, in writing, under his hand and seal, before

two witnesses; which Àelaration may be so made or delivered,

cither during a session, or in the interval between two ses-

sions; and the speakcr may, upon receiving such declara-

tion, forthwith address his warrant to the clerk of the crown

in chancery, for the issue of a writ for the election of a new

member. § 10. Provided always, that no member shall

tender bis resignation while his election is lawfully contested,
nor until after the tiine during which it may by law be con-

tested on other grounds than bribery and corruption. §11.

If any membeî of cither house shall wish to resign his seat

in the interval between two sessions, and there be then no

speaker of the house to which he belongs ; or if such muember

be himself the speaker, le nay address to any two members

the declaration before nentioned of his intention to resign;

and such two menster s shall forthwith address their warrant

to the clerk of the crown in chancery for the issue of a new

writ, and such writ shall issue accordingly.

Vacancies.

§ 12. If any vacancy shall happen in either house by the

death of any member, or by his accepting office, the speaker,

on being informed of such vacancy by any member of such

house, in his place, or by notice in writing under the hands and

seals of any two members, shall forthwith address his war-

rant to tie clerk of the crown in chancery for the issue of

a new writ; and if when such vacancy shall happen,- or at

any tine thereafter ore the speaker's warrant shall have

issued, there be no speaker in the house, or the speaker be

absent froma the province, or if the member whose seat is
vacated bc himself the speaker, then any two aembers may

address their warrant to the clerk of the crown in chancery

for the issue of a new writ. §13. Notice of any vacancy by

the warrant of the speaker, or of two members, as before

provided, shallbe held to be the notice nentioned in the 24§
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of the imperial act 3 & 4 V., c. 35, (Union Act.) § 14. A
warrant may issue for a new writ for the election of a mem-
ber of the Legislative Assembly to fill up any vacancy arising
subsequently to a general election, and before the first
meeting of parliament, by reason of the death or acceptance
of office of any member: provided that the election to be
held under such writ shall not affect the rights of any person
entitled to contest the previots election; and the report of
any election committee appointed to try such previous elec-
tion, shall determine the validity of such new election. § 15.
The foregoing enactments shall be subject to the provision
in the 24 § of the act of 1856, for changing the constitution
of the Legislative Council ; and an accidental vacancy of the
seat in said council for any electoral division, happening
within the three months next before the regular periodical
vacancy of such seat, shall not be filled up until the time
appointed. Provided also, that nothing hercin contained
shall repeal or affect the provisions of the 22 § of said act,
and the acceptance of the office of speaker of the Legislative
Council, by an elected member thereof, shall not vacate his
seat.

PENALTIES.

See "Fines-Forfetures.

PENITENTIARY.

*By the 3 Wxn. IV., c. 43, the sumi of £12,500 was
granted by the provincial parliament for the erection of a
penitentiary in this province, to be vested in his Majesty.

By 14 & 15 V., c. § 1, the former act 9,V., c. 4 is repealed.
§2. The purposes of the penitentiary defined to be for the
confinement and reformation of persons male and female,
lawfully convicted of crime, and sentenced to confinement
therein for a term not less than two years: and whenever any
offender shall be punishable by imprisonment, such imprison-
ment shall, if it be for two years, or any longer term, be in
the provincial penitentiary: including offenders convicted by
any military or militia court martial, or military authority
under any mutiny act. § 3. The property to remain vested
in the crown, under the custody of the warden and his suc-
cessors. § 4. The warden bound to receive all convicts
legally certified: and where sentence of death shall be passed
upon any person, and her Majesty's pardon etended to such
person on condition of imprisonment in the penitentiary for
life, or any termi of years, such pardon shall have the sanie
effect as the judgment of a competent court legally sentencing
such person to such imprisonnient. § 5. Convicts in the

P9



penitentiary to be clothed at the expence of the penitentiary,
in garments of coarse, but comfortable materials, and fed on
wholesome food, and kept constantly at hard labour for the
benefit of the pcnitentiary, daily, except Sundays, Good
Friday and Christmas day, in such manner as the warden
shal deem most advantageous for the public, consistently with
the welfare of each convict: except always such convicts as
shal be confined in solitude for misconduct, or shall be in-
capable of labouring by reason of sickness or bodily infirmity:
provided always that any convict of the Roman Catholic per-
suasion shall not be obliged to labour on certain obligatory
holidays of the church therein named; each prisoner to be
kept singly in a cell at night, and during the day when un-
employed, except in cases of sickness ; and when congregated
in the workshops and other places of labour, shall be kept as
far separate as possible, and allowed as little intercourse as
the nature of their employment will permit, and all conver-
sation forbidden not absolutely required in carrying on the
work being donc at the moment. § 6. Limits of the peniten-
tiary defined, and the warden shall not permit any convict to
go beyond the same at any time for any purpose, except with
the inspector's permission on any specific work outside the
limits, but upon th ground attached to the penitentiary, under
rules and regulations. § 7. Provision made for additional
improvements for carrying on the "separate" or "solitary"
system of discipline. § 8. Contracts on account of the peni-
tentiary to be entered into by the warden. § 9. The peniten-

tiary to be governed by two inspectors to be appointed by
the Governor-General; § 10, their duties to be lst, to make
rules and regulations for the conduct, management, discipline
and police of the penitentiary; 2nd, to consider and deter-
mine the terms on which agreements shall be entered into by
the warden with parties contracting for conviot labour, and
aise with parties contracting te supply articles for the use of
the penitentiary. 4th. To consider and determine the sys-
tem of secular education, the place and time of the moral and
religious training of the convicts, subject to the approval of
the chaplains. 5th. To consider and determine what acts of
the convicts shall be held punishable offences, and thé punish-
ments. 6th. The number of overseers, keepers and guards,
and their duties. 7th. To prescribe the articles of food and
clothing, the quantities and quality thereof to be supplied to
the conviets. 8th. To attend to repairs and alterations in the
penitentiary. 9th. To examine and enquire into its gevern-
ment, discipline and police; the conduct of its affairs; the
fnancial and commercial affairs of the institution the fulfi-



627

ment of contracts ; administration of its finances ; quality
anfd sufficiency of the food; that offences are wisely and
hmmanely punished, and order and cleanliness prevail.

11. Further powers given to the inspectors, iz. :-1.
dmiission at all times to the institution, and to the vouchers,

hooks, and records thereof. 2. To investigate the conduct
of its officers. To summon witnesses; and every witness
luly summoned neglecting to appear shall, upon conviction
bfere one justice of the peace, (not being an inspector),
incur a penalty not exceeding £5, with costs, to be levied by
litress and sale, and in default of distress, commitment to

the common gaol for any term not exceeding one month,
unlcss sooner paid. 3. To require reports from the warden
in relation to any matter connected with the penitentiary.

12. Said inspectors to visit the penitentiary jointly, as
often as they see fit, and at least four times a year, in Feb-
ruary, May, August, and November, for seven consecutive
days at each such joint visit. And in the event of the death
or unavoidable absence of any one inspector, from any quar-
terly Visit and meeting of the board, the warden shall act in
lis stead; but not so to act at two consecutive meetings of
the board. 2. One of the inspectors to make monthly
visits of not less than two days, for the inspection of its
affairs. 3. Regular minutes of all such visits are to be
kept by the inspectors, and entered by the clerk of the peni-
teatiary in a book, and the decisions recorded therein, when
ined by the two inspectors, shall be conclusive, and nothing

which is not so recorded shall have such authority: and the
narden shall have access to such minute-book at all times,
aind guide himself thereby. The inspectors shall keep a
memorandum-book, entering therein individually any remarks,
on the state of the prison, or on the conduct of any officer,
or any suggestions he may deem advisable for the better
conduct of the institution. 4. The inspectors shall draw
up a code of rules and regulations for the government of the
prison, which shall be printed and placed within access of
every officer ; a book of record also to be kept of any amend-
ments or additions to such rules and regulations, and any
instructions or admonitions they may find it necessary to
communicate to the warden, chaplains, physician, deputy
varden, or clerk, to be accessible to such officers, and a simi-
ar book of record for the guidance of the remaining officers

of tic prison. 5. The inspectors, at each monthly visit,
shall examine the cash, and credit transactions of the institu-
tion for the month previous, and administer the oath required
to be taken by the warden and clerk verifying each month's



accounts. 6. To inspect, at each monthly visit, every cell;
and they shall jointly do so at each quarterly meeting. 7.
Inspectors, at their quarterly meetings, shall require from
the warden a statement and balance-sheet of the affairs of
the institution, and examine and certify the same. 8. At
their November quarterly meeting to appoint two qualified

persons to value the property, real and personal, according
to an inventory to be furnished by the warden ; the valuators
to be sworn to their valuation before any justice of the peace
for the united counties of Frontenac, Lennox and Addington.
9. To require from the warden, chaplains and physician,
and from any other officer they may think fit, an annual
report of their several departments, to be made up to the
3lst . day of December. 10. The inspectors shall make
their annual report to the Governor on or before the 10th
February in each year, comprising the details prescribed.

§ 13. Besides inspectors, the officers of the penitentiary
shall consist of one warden, one Protestant chaplain, one
Roman Catholic chaplain, one physician, one deputy-warden,
and one clerk, to be appointed by the Governor: also, the
following officers: one schoolmaster, one storekeeper, e
clerk of the kitchen, one matron, one assistant-matron, and
the requisite number of overseers, keepers, and guards; the
schoolmaster, storekeeper, clerk of the kitchen, matron,
assistant matron, and overseers, to bc appointed by the in-
spectors, and the keepers and guards by the warden, with the
consent in writing of the inspectors.

§ 14. The board of inspectors authorised to suspend sum-
marily, any of the officers appointed by the Governor, for
misconduct, of which they shall at once notify the govern-
ment; and in case of the death or absence, &c., of the
warden, the inspectors, or one of them, shall sit in his room
until a successor appointed, or the warden resume his duties.
The warden authorised to supend summarily, for misconduct,
any of the subordinate officers aforesaid, until he shall make
the inspectors acquainted.

§ 15. The warden to be the chief executive officer of the
penitentiary, and in all cases not provided for by any rule
or regulation, may act in such manner as he may deem most
advisable, and he with the two inspectors shall be ex-officio,
justices of the peace for each and every district, county and
city throughout the province.

The duty of the warden shall be, lst. To reside in. the
establishment, and visit every apartment and prisoner in it
at least once a day. 2nd. To have in charge the health,
conduct, and safe keeping of the prisoners, and to exercise
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over the whole establishment a close supervision and personal
direction. 3. To designate the employment of each convict.
4th. To sce that justice, kindness, and morality prevail; that
no unnecessary severity is practised; and that sick convicts
have proper medical attendance and food. 5th. To see that
the officers under him are careful and diligent in tie discharge
of their duties. 6. To make all purchases, sales, and con-
tracts under the advice and instructions of the board of in-
spectors, and to superintend the industrial pursuits of the
prison. 7th. To keep fully, faithfully, correctly, and
regularly, all such books, records and accounts as the inspec-
tors shall direct. Sth. To keep a daily journal of the pro-
ccedings in the prison, in which he shall enter all remarkable
occurrences, noting therein any infraction of the rules, or any
negligence or misconduct of any officer ; any escape, or at-
tempt made by any convict ; any well founded complaint of
bad or insufficient food, want of clothing, or cruel or unjust
treatment, made by any convict, &c., and such journal shall
at all times be open to the inspectors. 9th. To admit the
inspectors at all times to every part of the prison; to make
provincial and other reports required by the act, or by the
inspectors. 10th. To receive and keep a register of convicts
immediately on their admission, with the date of their con-
viction, &c., and when and how disclarged : an inventory of
the clothes and property of the convict at his reception, the
same to be preserved and restored on the discharge of such
convict. It shall alse be the duty of the warden to read to
each convict on his admission, the laws cf the prison in regard
to escapes, or attempts, and as to rebellion or disorderly
conduct. 11th. To be present at least three times each
week in the dining hall at breakfast and dinner of the con-
victs, and at the distribution of supper rations. To superin-
tend the convicts at divine service ; and to pass through the
prison at night to satisfy himself that all is safe, and the
guard for the night properly set.

§ 16. The deputy-warden shall be the principal assistant
and representative of the warden in his absence, not exceed-
ing two days: aid further, lst. To be present always at the
opening and close of the prison, and at all usual times and
religious services; and at all times in the absence of the
warden, night or day, for a longer or shorter period. 2nd.
To have a constant care and superintendence under the
warden, of the internal affairs of the prison; to see that the
subordinate officers perform their duties, and that order and
cleanliness are maintained; also, to enforce and maintain the
police and discipline, rules and regulations of the institution.
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3rd. To visit frequently during the day the shops, yards,
celis, and other apartments ; to see that the overseers keep
their mcn dilignetly employed; and that the guard are
vigilant and active, reporting to the warden directly and
promptly any neglect of duty, impropriety or misconduct of
any officer. 4th. To attend to the elothing of the convicts, to
see their rations properly cooked and served; and morninge
and night ascertain whether any conviet is missing before he
dismisscs the officers, or givcs the safety signal.

§17. The duties of chaplains shall be cach-lst, to devote
his whoie time to the religious instruction and moral inm
provement of the prisoners; 2nd-to maintain public religious
services -morning and evening ; to celebrate divine service
twice Cvery Sunday, and have the care of a Sabbath school
for the religious instruction of convicts; 3rd--to see that
every conviet under his charge is furnished with a Bible;
4th-to visit and converse with the convicts at all reasonable
times in the cells, or in his private room, or in the hospital,
and administer to thcm such instructions as may be calculated
to promote their spiritual welfare, moral reformation and due
subordination ; 5th-to guard against encouraging the con-
victs making unnecessary complaints; 6th-to take charge
of the library, and select proper books; 7th-to visit the sick
daily; 8th-to report annually to the inspectors, or oftener
when required, the fruits of his labours; 9th-to keep a
register containing the history of eaeh convict under his
charge, the extent of his education, his habits and disposition,
and the crime of which he was convicted, &c.

§18. The duty of the physician shall be 1st, te attend
dlaily at the penitentiary at a stated hour, and in case of

thergency as often as may be necessary; 2nd-to keep a
register of the sick, and their diseases: aiso a prescription
book, and a register of deceased convicts, stating their names,
ages, time and cause of death, &c. 3rd-to exercise a general
surveillance over the cleanliness and ventilation of the prison,
and the diet of the conviets. 4th-to make a yearly report,
or oftener if required, to the inspectors; 5th-to examine
convicts on their admission, and note their bodily defects, &c.

§ 19. The duty of the clerk of the penitentiary shall be lst-
to keep ail the books, records and accounts; 2nd-to attend
during business hours; rd-to take bills for all supplies and
materials purchased, and for all services rendered to the
establishment, and enter the sa mnein a book; 4th-to act as
clerk to the board of inspectors; 5th-to pay all debts due
by the institution and take receipts in duplicate. Ail pay-
ments to be by checpue on the bank, signed by the warden
and clerk.



20. Schoolmaster, his duties. § 21. Storekeeper, his

duties. §22. Clerk of the kitchen, his duties. §23. For
every t'wenty-fixe convicts there shall be a master tradesman
to be known as the "overscer," whose duty shall be to
instruet the convicts, keep an aceount of all materials
expended by him and Of the labour performed in gross,
ke.; and the said overseers shall maintain strict silence
in their several, gangs, and insist on the performance

of a reasonable quantity of work by eaeh conviet, maintain
subordination, and report to the warden any infraction of

rules, & c.
q4. That for every fifty convicts there shadl be a

eeper," who shall have the charge and management of
Suoch gang so far as regards discipline and the application of
the conviets to their work: ho shall see silence maintained,
and a suffcient amount of work done: that the rules of the
priseon are observed by contractors : that the work done
under contract is good and, sufficient: to remain with their
pngs during 'working hours, unless specially relieved by the
warden, &c.

25. A certain number (not exceeding thirty) of guards
to be employed in the safe-keeping of the prisoners, and in
the maintainance of order and discipline.

§ 26. Officers' salaries to be as follows
.,

The Inspectors a sum not exceeding each...400 0 0
The Warden (with frce house and fuel) a sum

not exceeding,.. ............... 0 0D) 0
The Claplains a sum not exceeding eacb....250 0 O
Tie Physician a sum not exceeding........200 O 0
The Deputy-warden *.... 200 ' 0
The Clerk 4 ........ 175 0 0
The Schoolmaster ....... 150 0 0
The Storekeeper . ... 125 O O
The Clerk of the kitchen a sum not exceeding.125 0 0
The Matron d & .... 75 0 0

The Assistant Matron a sum not exceeding...... 50 0 0
The Overseers a sum not exceeding each .... 112 10 0

The Keepers ...... ...... 90 O O
The Guards .. .... 65 0 0

And no officer enployed (excepting the inspectors and physi-
iana) shall carry on any other trade or profession, nor take

any emolument except his salary, nor receive, buy from, or
sell to any convict any article, nor be directly or indirectly
interested in any contract, nor employ any convict ; and all
such oflicers shall be exempt, pro tem., from serving as
jurymen, militia men, or maunicipal officers.
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§ 27. The warden and clerk to give security: also the
store-keeper, and clerk of the kitchen ; and shal also take
and subscribe the oath of office prescribed. § 28. Inspectors
authorised to employ an architect and master-builder. §29.
Plans to be prepared by the inspectors for dwelling-houses
of the officers, and when completed the officers to reside
thercin, and the rent deducted from their salaries. § 30.
Three persons to be appointed as a board of visitors by the
Governor, who shall have admission at any time during busi-
ness hours one day each week, to see that discipline is main-
tained and humancly administered: and said visitors, or any
two of them, shall be at liberty to speak to any of the con-
victs : and ini the event of their observing any irregularity
or injustice prejudicial to the higher objects of the institu-
tion, they shall, in their discretion, represent the same to the
warden, or the inspectors, or to the provincial secretary: and
the visitors shal have the power of granting orders for the
admission of persons to view the penitentiary. § 31 Ex-
penses of the penitentiary to be paid out of the public reve-
nue. § 32. Provisions therefor to be supplied by contract.
§ 33. Any controversy with the warden, on account of any
claim or demand, may be referred to arbitration. § 34.
Books of account, registers, letters, &c., relating to the affairs
of the penitentiary, to be public property. § 35. No raft,
craft, boat, or vessel of any description, shall be allowed to
moor or anchor within three hundred feet of the shore or
wharf bounding the lands of the penitentiary, without per-
mission of the warden, under a penalty of £5, recoverable
before ajustice of the peace, and levied by distress and sale
of the offender's goods, and in default of payment, with the
costs thereon, or of sufficient distress, the offender shall be
imprisoned, at the discretion of such justice, for any period
not exceeding two calendar months. § 5. No spirituous or
fermented liquors shall be sold within the penitentiary, nor
brought in for the use of any officer except the warden; and
any person giving any spirituous or fermented liquors,
tobacco, snuff, or cigars, to any convict, or conveying the
same, shall forfeit £10 to the warden, for the use of the pri-
son, to be recovered in any court of competent jurisdiction.
§ 37. No person shall, without the consent of the warden, bring
into or convey out of the penitentiary any letter, or other
article, to or from a convict; nor shall any oflicer or other
person employed therein write any letter on behalf of any
convict. Whosoever shall violate either of these provisions
shall be deemed guilty of a misdemeanor, and liable to fine
and imprisonment. § 38. The following persons shall have
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authority to visit the penitentiary at their pleasure, viz.: the

Governor, the merabers of the Executive Council, the mem-

bers of the legislature, the judges of the several courts, and

Queen's counsel; but no other person, except by permission
of the warden or visitors. § 39. Upon tihe death of any

convict, it shall be the duty of the inspectors, warden, chap-

ins, physician, or deputy-warden, if they or any of them
shall have reason to believe that death arose from any other
than ordinary sickness, to call upon the coroner to hold an

inquest in the prison; and it shall be the duty of the warden
to cause the body of any convict dying in the penitentiary

to be decently interred, unless the body be previously claimed
and taken away by friends or relatives. (a) § 40. No punish-
ments or privations shall be awarded except by the warden,
or other officer acting for the time in bis room. A book of
record shall be kept of complaints against convicts, the pun-
ishment awarded, the date of infliction, with the signature of
the officer making .the complaint, and of the officer who
inflicted the sentence, and no punishment shall be inflicted

until the day after the offence: corporal punishiment to be
inflicted in extreme cases only, and not more than 75 lashes
for any one offence, and not until the physician shall certify
as to the bodily fitness of the convict ; nor shall any such
infliction be carried out except in the presence of the warden
and physician, nor in any case uponr any female convict.
i 41. Inspectors to draw up a form of questions to be put to
each convict on his discharge. 42. No convict to be dis-
charged on a Sunday, but on the day previous, when the
sentence expires on that day ; nor if such convict be labour-
ing under any grievous illness, unless at the request of such
conviet: and each convict, on his discharge, to be furnished
with necessary clothing, and a sum not exceeding £5, as the
warden may deem proper. § 43. No prisoner shall be com-
pelled to leave during the winter months of November, De-
cember, January, February and March, but shall be allowed
to remain, under the sane discipline and control, until the
first day of April. § 44. The female prisoners to be kept

separate and secluded from the maies, and under the charge
of the matron and assistant matron, subject to the rules and
regulations of the prison, as far as applicable. § 45. Inspec-
tors may prepare a separate system of discipline for the
employment of military convicts. § 46. Insane convicts to
be removed to the asylum at Toronto, and in case of their
recovery to be remanded to the penitentiary for the remain-

(a) See 20 V., c. 28, 80, as to bodies unclaimed.

80
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der of the term. § 47. This act to remain in force thre
years, and from' thence to the end of the next session of
parliament.

It was continued by the 20 V. c. 16., to the 1st .January
1,858, and to the end of the next session afterwards.

By 20 V., c. 28, § 14, the Governor is authorised to
appoint five fit persons to be inspectors of all public asylums,
hospitals, common gaols, and other prisons in this province.
§ 16. Who shall have and perform' all the powers and duties
of inspectors of the provincial penitentiary, under the act
rr'lating thereto. §,17. And fromi and immediately after the
first appointment of înspectors under this act, the powers and
duties of inspectors under the said act relating to the peni.
tentiary shall cease.

PERJURIY.

Perjury, (from the latin, perjuriurm) is the crime of wilffi
false swearing to any matter of fact material to the issue or
point in question, when a lauful oath is administered to the
party, in some judicial procceding.-3 lnst. 174; 1 faw. c.
69, § 1 1 T. R. 69. And it is an offence at common law.

Subornation of perjury, is the offence of procuring another
to take such a faise oath as constitutes perjury in the princi-

pal, and is an offence under various statutes.
It has been settled that justices of the, p.eace have no juris

diction over perjury at coinmon law.-2 Raw. c. 8, § 38;
Salk. 406; 2 Stra. 1088. But under the statute of Elizabeth,
they have; this statute, however, only relates to the crime of
subornation, and from, the difficulty attending prosecutions
under it, is now seldom resorted to.

1. Perjury at Common Law.

The perjury must be wilful, that is, the falso oath must be
taken deliberately and advisedly; for, if it originated more
from the weakness than the perverseness of the party; as, if
it be occasioned by surprise or inadvcrtency, or a mnistake of
the true meaning of the question; it will not then amount to
voluntary and corrupt perjury.-1 Haw. 39, § 2. It has been
said, that no oath shall amount to perjury. unless the fact
deposed to b sworn absolutely and dircctly ; but this doctrine
is now exploded, and the crime of perjury, it is agreed, may
be committed by a man who swears that he believes that to
be true which he Imnst know to be false.-R. v. Pedley, I
Leach, 237; Miller's case, 3 Wils. 427; 2 B. Rep.811. The
oath must be false; upon which head it has been observed
that it is not material whether the fact which is sworn to be
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n itself true or false; for however the thing sworn may hap-
)en to prove agreeable to truth, yet if it were not known to
'e so, at the time by him who swears to it, his offence is
ahogether as great as if it had been false. This position
cannot be denied, as constituting perjury, viz.-when a wit-
ness wilfully swcars that he knows a thing to be true,
which at the same time he knows nothing of; and thus im-
pndently endeavours to induce those before whom he swears
toprocccd upon the credit of a deposition which any stranger
might make as well as he.-1 Eaw. c. 69, § 5 per Lawrence,
J. 6 T. R. 637 ; R. v. Edwards, 2 Russ. 518, note (e.)
AIlfalse oatlhs taken before those who are in any ways in-
trusted with the administration of justice, in relation to any
Matter legally pending before them, are properly perjuries.
Therefore all persons are indictable who wilfully forswear
theImselves in any judicial proceeding, depending before a
court of law or equity, or any other court, whether the pro-
eedings therein be recorded or not ; where an affidavit is
faisely made of any matters .material in a cause, the party
making it is indictable for perjury, althouglh the affidavit is
eiver used to found any subsequent proceedings upon.-1R. v.
White, i M. 271, R. v. Rlailey, Ry. d M 94 ; 1 0. J P.

8; and so is a false oath before a justice of the peace, in
iy proceeding within the jurisdiction of the justice, in which
Sis authorised by law to administer an oath.-1 Haw. c.
9. § 3, or before a commissioner of the court of K. B., duly

atlorised; but in all private transactions between man and
man, no cath whatsoever, however false it muay be, is punish-
able as perjury in a criminal prosecution; such as a false
uath taken by one upon making a bargain, that the thing
sold is his own. Neither is the breach of a prornissory oath
ithin the legal definition of perjury. Therefore, no public

ofiicer vho neglects to perform the duties of bis office, whioh
lie has previously sworn faithfally to discharge (however pun-
ishable he may be for a misdemeanor, and aggravated as his
ofence nay be by the violation of bis oath) is indictable for
perjury.-2 Haw. c. 69, § 3. Neither can a juror, who gives
a verdict contrary to evidence, be prosecuted for perjury.
I fKw. c. 69, § 5. The oath must be taken before some
court or person legally authorised to administer an oath ; for
no other whatsoever, which is taken before persons not
legally authorised, or competent to administer an oath, can
amount to perjury in the eye of the law.-1 Raw. c. 69, § 4.
The thing sworn must be material to the point in question ;
for if it be wholly foreign from the purpose, or altogether
immaterial, not tending to aggravate or extenuate the dam-



ages, nor likely to induce the jury to give a readier credit to

the substantial part of the evidence, it cannot then amount to

perjury; because it is in such case, nerely idie and insig.

nificant ; as if, upon a trial, in which the question was,

Whether A. was compos or not, a witness unnecessarily and
impertinently describes a journey which he took to see the

party, and happens to swear falsely in relation to some of

the circumstances of the journey.-1 faw. c. 69, § 8. But
if the false oath has any tendency to prove or disprove the

matter in issue, however circumstantially; so as if the party

wilfully mistakes the colour of a man's coat, or speaks falsely

to the credit of another ivitness, it will in like manner amount

to perjury-Rex. v. Griebe, 12 ]'vfod. 142; R. v. Museo

10 fod. 195. With respect to subornation of perjury, if

the person incited to take a false oath do not actuallv take

it, the person by whom he was so incited is not guilty of

subornation of perjury ; but lie is, nevertheless, liable to

be punished as for a gross misdemeanor, in attempting to
pervert the course of justice.-1 Haw. l. 69, § 10.

2. 0f the Offence by Statute.

By 5 Eliz., C. 9 (made perpetual bj 29 Eliz., c. 5, 2

and 21 Jac. 1, c. 28, 8), it is enacted by § 3, that every

person who shall unlawfully and corruptly procure any wit-

ness to commit any wilful and corrupt perjury," in any matter

or cause depending in suit and variance, shall forfeit £40;

or (by § 4) if he hias not goods to that amount, shall suffer

imprisonment for half a year, and stand upon the pillory for

one hour, in some market town next adjoining to the place

where the offence was committed. By § 5, no person so

convicted can afterwards be received as a witness in any

court of record, until the judgment be reversed. By § 6,

any person either by subornation, unlawful procurxeent,

sinister persuasion, or by means of any others, or by his

oy'n act, consent or agreement, committing ivilful and corrupt

perjury, shall, upon conviction, forfeit £20, and be imprisoned

six months, and his oath not afterwards received iu any

court, until judgment be reversed; or if the offender bas not

goods, shall be set in the pillory, and have both his ears

nailed, and be discredited and disabled for ever to be

sworn in any court of record, until judgment shall be

reversed. By § 9, the judges of any court where the per-

jury is committed, and the justice of assize and gaol delivery,

and the justices of the peace, at their quarter sessions, may

enquire of, hear and determine all offences against the act.

And by § 13, the act is not to restrain the authority of any



other judge having absolute power to punish perjury before
the making the statute, so that he set not upon the offender
less punishment than is contained in the act.

The above statute of Elizabeth did not alter the nature of
the offence at common law, but, merely enlarged the punish-
ment. It is, however, seldom resorted to in the present day,
on ccount of the difficulty of convicting under it ; for, in
the first place it has been held not to apply to any case unless
it can be shewn that there is a party grieved by the perjury,
and that the perjury also was committed in a matter relating
to the proof of what was in issue.-3 Salk. 270. Nor can a
witness who gives false evidence for the crown be indicted
under it; for which a reason is. given in the report that does
not appear to be a very sound one-namely, because an
indictment being the sit of the king, he cannot punish his
oMn witness, who swears for him.-Price's case, Cro. Jac. 120.

The statute also extends to no other perjury than that of
Sitness; therfore, perjury committed in an answer to a

bil in chancery, or in swearing the peace against another,
cannot be prosecuted under the statute.-1 Iaw., c. 69, §20.

A false affidavit has been held not to be within the statute.
1 Roll. 79; 2 Roll. ab, 77; 3 Keb. 345; 3 Salk, 269. But
thLis appears to be too general a proposition; for if the afli-
davit be of a nature that either of the parties in variance be
grieved, hindered or molested in respect of their cause, by
reason of the perjury, the offence then seems to be within
the meaning as well as -within the letter of the statute.-1
Haw., c. 69 § 21.

3. Of other Statutes relating to the offence.

By the 23 G. IL., c. 11, whiclh professes to be passed for
te laudable purpose of facilitating prosecutions for perjury,
it is enacted by § 3, that any judge of assize or nii prius,
or general gaol delivery, while the court is sitting, or witbin
24 hours afterwards, may direct any person (examined as >a
witness upon any trial before him) to be prosecuted for the
said offence of perjury, in case there should appear to hi=
reasonable cause for so doing, and to assign the prosecutor
counsel, without fee or reward ; and such prosecution shall
not be subjected to any fees of court, &c.

By 7 & 8 W. III., c, 34; S G. I., c. 46; and 22 G. 11.,
c. 46, the false affirmation or declaration of any of the people
called Quakers, is declared to incur the penalties of perjury ;
and so by several provincial statutes.-M9 G. Il., c.
*10 G. 1V, c. 1, &c.; 12 V., c. 10.

By 12 G. IL, :. 29, § 4, if .any person convicted of per-



jury, forgery, or common barratry, shall practise as an attor,
ney, solicitor or agent, the judges of the court shal eaine
the matter in a summary way, ini open court, and may
sentence the offender to be transported for seven years.

4. Of t/he Indictment.

An indictment for perjury at common law, cannot be pre-
ferred at the quarter sessions ; for, by the common law, the
sessions have no jurisdiction of pCrjury ; thoughl i seems
they have jurisdiction over it under the 5 Elizabeth, c. 9.-
2 Haw., c. 8 § 38. But as prosecutions under the statute
are much more difficult than those at common law, and
are seldom adopted, even in the courts above., they are
of course still less in use at the sessions.

Besides the proceedings by indictment, the court before
which any glaring ofence of perjury is committed, has also
the power to punishi the offender in a summary way, as for a
contempt.

5. Of the Punishment.

Perjury is punishable at common law with fine, inprison-
ment and pillory (a), at the discretion of the court; and by
statute 2 G. I1., c.25, § 2 (made perpetual by 9 G. II., c. 18),
the judge may order the party to be transported, or to be
imprisoned and kept to hard labour in the house of correc
tion, for a term not exceeding seven years. The false afir-
mation of a Quaker is punishable in the same manner.-22
G. II., c. 46,'§ 36; and of other sectarians, such as Menon-
ists, Tunkers, &c., by the *49 G. III., c. 6 ; *10 G. IV. c. 1.

Subornation of perjury is punishable by £40 fine, six
months' imprisonment, and the pilory.-5 Eliz., c. 9.

[Indictmenit for Peciury-18 V., c. 92.

County of The jurors for our Lady the Queen upon their
to wit : oath present that heretofore to wit at the

assizes holden for the county of , on the day of , in
the year of our Lord one thousand eight hundred and
before 1 one of the justices of our Lady the Queen, a certain
issue between one E. F., and one G. Hl. i a certain action of
covenant was tried, upon which trial A. B. appeared as a wit-
ness for and on behalf of the said E. F., and was then and
there duly sworn before the said , and did then and there
upon his oath aforesaid falsely, wilfully, and corruptly depose
and swear in substance and to the effect following, that he saw
the said G. I-. duly execute the deed on which the said action
was broughtwhich fact was material to the saidissue, whereas

(a) Pillory abolished by 4 & 6 V., . 24, § 81.
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in truth the said A. B. did not see the G. H. execute the said
deed, and the said deed was not executed by the said G. H..
and1 Ite said A. B.. did thereby commit wilful and corrupt

prury.
ldictment for Subornation of .Perjury-18 V, c. 92.

ount y of Sarne as last form to the end, and then proceed:
to wit . And the jurors further present that before

the committing of the said offence by the said A. B. to wi, o
:he day of , in the year of our Lord one thousand eight

hundred and C. D., unlawfulV, wilfully and corruptly
did cause and procure the said A.' B. to do and commit the
cid offence in manner and form aforesaid.

PHYSIC AND SURGERY.

4By 8. G. IV., c. 3, it is entacted, that the practice of
physic. surgery or midwifery, for hire, gain or hope of reward,
by any person not duly licensed, or not being actually em-
ployed as a physician or surgeon in his Majesty's naval or
military service, shall be a misdemeanor ; and that upon the
trial of any person charged with such misdemeanor, the
proof of license, or the right to practise, shall lie upon the
defrendant. But no prosecution shall be commenced after
one year from the offence committed and no person con-
vieted shall be imprisoned for more than six months, or
ined above £25.

Icdictment for practiSing witlout bcing duly qualifed.

County of The jurors for our lady the Queen, upon their
to wit: oath presernt, that A. A., late of the town.
1hip o , in the county of , being a person of

a wicked mind and disposition, unlawfully, wickedly, and
injuriously minding and intending to impose upon and deceive
divers liege subjects of our lady the Queen, under the false
robur and pretence that he the said A. A. was well skilled in
the art, calling, profession and practice of physic, surgery and
nidwfery, and that he was of sufficient knowledge and ability
to undertake and practise the said profession or calling, and
to execute and perform the duties of such art, profession
and calling ; and also unlawfully, wickedly and injuriously,
going about, and causing and procuring himself, the said A.A.
to be engaged, retained and employed, by divers liege subjects
of our said lady the Queen, in, attempting to heal then of
divers maladies; sores and diseases, ýwherewith the said liege
subjects were affected, and in the delivery of pregnant women,
for large sumas of money to be paid to him the said A. A. for
such his pretended skill in the said art, practice, profession or
calling of a pbysican, surgeon and midwife, on the first day of



May in the year of the reign of our sovereign lady Vic-
toria, by the grace of God, of the united kingdom of Great
Britain and Ireland, Queen, defender of the faith, with force
and arms, at the township of aforesaid, in the county afore-
said, unlawfully, wickedly and injuriously, did set up and
practise the said art, profession and calling of a physician,
surgeon and midwife, and from thence hitherto hath practised
physic,surgery and midwifery, at the township aforesaid, ir
the county aforesaid, for gain, hire and hope of reward, he the
said A. A. then and there not not being a member of the medi-
cal board of that part of this province formerly the province or
Upper Canada, and not being licensed by any governor,
lieutenant-governor, or person administering the goverment
therein, to practise physic, surgery or midwifery, in the same,
and not being actually employed as a physician, or surgeon in
her Majesty's naval or military service, contrary to the form of
the statute in such case made and provided, ta the evil example
of all others in the like case offending, and against the peace
of our said lady the Queen, her crown and dignity. And the
jurors aforesaid, do further present, that the said A. A. after-
wards, to wit, on the first day of July, in the year of the
reign aforesaid, with force and arms, at the township aforesaid,
in the county aforesaid, unlawfully, wickedly and injuriously,
did set up and practise the art, profession and calling, of a
physician and surgeon, and from the said first day of July, in
the year aforesaid, to the first day of March, in the year of
the reign aforesaid, did practise physic and surgery, for hire.
gain and hope of reward, he the said A. A. then and there not
being a member of such medical board as aforesaid, and not
being licensed to practise physic or surgery in that part of this
province formerly Upper Canada aforesaid, and fnot being
actually employed as a physician or surgeon i n ber Majesty's
military or naval service, contrary to the form of the statute in
such case made and provided, to the evil and pernicious
example of all others in the like case offending, and against
the peace of our said lady the Queen, her crown and dignity.

PILL~ORY.

By the 4 & 5 Vie., c. 24, § 31, the punishment of the

pillory is abolished.

PIRACY.

What acts amount to Piracy.

When subjects of the same state commit robbery upon each
other upon the high seas, such acta of violence and depre-
dation amount to piracy. And the same, if the subjects of
different states, connected by ties of amity and friendship, com-
mit robbery upon one anther.-4Inst. 154. But where states
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are at open war with each other, the plundering of an enemy
is then not an act of piracy, but a mere act of hostility and
lawful capture. So, if persons making a capture at sea do so
by authority of any foreign prince or state, this also can-
not be considered piracy. Thus, even a capture by authority
of the marauding states of Algiers, Tunis, or Tripoli, cannot
be treated as piracy.-Grot. 2, c. 18, § 2; Sir L. Jenk, 790.
Formerly, indeed, no subjects of the, British empire were
deemfed pirates if they acted under the commission of any
foreign power ; but by the 11 & 12 Wm. III., c. 7, (which
was levelled against commissions granted by James II. after
his abdication), it is enacted that if any natural-born subjeots
or denizens of this kingdom shall commit any piracy or rob-
bery, or any act of hostility against others of his Majesty's
subjects or states, on pretence of authority from any person
whatsoever, the offenders shall be deemed to be pirates,
felons and robbers ; and being convicted under that act, or
the 28 Hen. VIII., c. 15, shall suffer capital punishment.
In addition to this statute, the 18 Geo. II., c. 30, enacts
that all natural-born subjects or denizens, who during any
war shall commit any hostility upon the sea, or in any
haven, river, creek or place, where the admiral has jurisdic-
tion, against his mnajesty's subjects, by virtue or under colour
of any commission from any of the king's enemies, or shall
be otherwise adherent or giving aid or comfort to his Majes-
ty's enemies upon the sea, or where the admiralty has juris-
diction, may be tried as pirates, felons and robbers, in the
court of admiralty, on shipboard, or on land ; and being
convicted, shal sAfer death, &c., as under the last statute.

By § 9 of the above statute of 11 & 12 Wm. III., c. 7, if
any commander or master of any ship, or any seaman or
mariner shall, in any place where the admirailihas jurisdic-
tion, betray his trust, and turn pirate, enemy or rebel, and
piratically and,. feloniously run away with his or their ship,
or any barge, boat, ordnance, ammunition, goods or merchan-
dize; or yield them up voluntarily to any pirate; or shall
bring any seducing message from any pirate, enemy or rebel;
or consult, combine, or confederate with, or attempt or en-
(eavour to corrupt any commander, master, officer or mari-
ner, to yield up or run away with any ship, goods or mer-
chandize, or to turn pirate ; or if any person shall lay violent
hands on his- commander, whereby to hinder him from fight-
ing in defence, of his ship and goods ; or shall confine his
master ; or make, or endeavour to make, a revolt in the
ship, he shall be adjudged, deemed, and taken to be a pirate,
felon and robber, and being convicted, shall sufer accordingly.

81
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3y 8 Gco. I., c. 24, § 1, (made perpetual by 2 Geo I.
c. 28, § 7), if any commander or master of any ship, or au'
oither person, shall anywise trade with any pirate, by truck
harter, exchange, or in any other manner; or shall furnis
any pirate with any supplies of any kind ; or shall fit out
aniy ves-tel to trade with, or shall supply or correspond witl
any pirate, every such offender shall bc deemed and adjudg-
ed guilty of piracy, and shal suffer death.

Of Accessories.

Piraey being no felony by the common law, nor made so
Sgeuerally by any statute, the accessories to the offence were

oniy triable by civil law, if their offence w-as committed on
the sca ; but if on the land, they were not triable at all till
the il & 12 Wm. IIK, . T. By § 10 of this statute,itis
enacted, that every person .who shall knowingly or willingly
set forth any pirate, or aid and assist in any piracy, he shal
be decmed ani aecesso'y. And after any piracy shall be
committed, every peson who shall receive, entertain or con-
ceal anty suh pirate, shal likewise Ue deened an accessory.
AMti all such accessories shall bc tried after the course ut
the conunon law, accordiag to the statute 28 Hien. VIII., as

principais, and not otherwise, and siall sufer deatht and loss
of land accordiigly as sucih principaLs. Blut by 3 Geo. I., c.
24, all persons vlo by statute il & 12 Wm. III., are only
cccmed acessories, are v tiis statute declared to be prin-
ipals, antd shall and mnav be dealt ith accordingily.

0f the hndiettuent, Triai anti Jfugmënt.

The indictment must allege the fact to have been com-

mitted on the high seas-, within the jurisdietion of the admi-
ralty, anl îay it to be done fCltîiously and piratically. If
it turn out that the gootds were taken ary where within the
body of a county, the admiralty cain have no jurisdiction tii
inquire ito the offece. So, on the other hand, if goods
were a-t at sea and afterwards brought on shore, the of-
fender cnnot De indicted as for larceny- in that county into
which they were carried, because the original fclony was no
takig whreof the common law takes cognizance.- 3 Inst.
113 ; Il Iawr.l. s37,§ 10.

yv 2R~ Hien. V[II., e. 15, § 1, ail treasons, felonies, rob-
bories, mutîrders and confederacies, commînitted iii or upon the
sea, or ti anty haven, river, creek or place,, where the admi-
ral has, tir pretends to have power, authority or jurisdiction,
shall b triedi by cominissioners f oyer and terminer, in suoh
shires and places as shall be l;aited by the king's commis-
sion, in the same manner as if such offences had been com-
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oaitted on the land; and by § 3, the offender is excluded
from the benefit of clergy. But notwithstanding this sta-
otUt, the admiralty car caim no jurisdiction whre tlhe haven,

river or creek, is within the body of a county ; for in that
case, the offence was always cognizable at comnon aw: and
aill rivers are within the jurisdiction of the coinmnon law,
autil they flow past the furthest point of land next the sea.

In order to spare the expense and delay of bringing offen-
ders from remote places to be tried in England, the 114 12
WM. III., c. 7, § 1, provided that the courts of admiralty
abroad inight be authoriscd to try piracies, fclonies and rob-
beries, upon the sea ; but as this act did not include treason,
iisdemeanors and other offences, the 46 Geo. III., c. 54,
eracts that ail treasons, piracies, felonies, robberics, turders,
conspiracies and other offences, of what nature or kind
soever, committed upon the sea, or in any place where the
admiral bas jurisdiction, mnay bc tried (according to the
course of the common law of this rcaln used for offences
committed upon the land) in her Majesty's colonies, under
îhe great seal. And all persons convicted of such offence
shall be liable to the same punishment as persons would bt
f tried within this realma under the 28 len. VIII.

POISON.

Sir W. Blackstonc in his commentaries, 4th vol., page 196,
ays, of ail species of deaths, the nost detestable is that of

poison ; because it ca.n, of all ,others, be the least prevented
either by manhood or forethought, and therefore by the
statute 22 I. VIII., c. it was made treason, mand a more
grievous and lingering kind of death was inflicted on it than
the common law allowed, namely, boiling to death; but this
act did not live long, being repealed by 1. E. VI., c. 12.
This extraordinary punishment seems to have been adopted
by the legislature from the peculiar circumstances of the
crime which gave rise to it; for the preamble of the statute
informs us, that John Roose, a cook, had been lately convicted
of throwing poison into a large pot of broth prepared for the
Bishop of Rochester's family, and for the poor of the parish ;
and the said John Roose was by a retrospective clause of the
same statute, ordered to be boiled to death.-A1. note (26.)
Lord Coke mentions several instances of persons suffering
this horrid punishment.-S .nst. 48.

If a physician or surgeon gives his patient a potion
or plaister to cure him, which contrary to expectatioi
his him, this is neither murder nor manslaughter, but
uis'adventure. But it hath been holden that if he was
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not a rgular physician or surgeon who administers the
medicine, or performs the operation, it is manslaughter
at the least.- irr. c. 4, § 16. Britt. c. 5; 4 Inst.
251. Yet Sir Matthew Hale very justly questions the
law of this determination.-1 f. P. C. 430. And if one
intends to do another a felony, and undesignedly kills a nan,
this is also murder. Thus, if one shoots at A. and misses
him, but kills B., this is murder, because of the previous
felonious intent. The same is the case where one lays poison
for A.; and B., against whom the poisoner had no nalicious
intent, takes it, and it kills him, this is likewise murder.
1 H. P. 0., 466. So also if one gives a woman with child
a medicine to procure abortion, and it operates so violently
as to kill the woman, this is murder in the person who gave
it.-b. 429.

Our own statute law contains the following provisions with
regard to poison:

By 4 & 5 V., c. 27, § 9, administering poison or causing
the same to be administered with intention to commit murder,
is made felony, and punishable by death.

§ 13. If with intent to procure abortion, it is then felony
and punishable at the discretion of the court, by imprisonment
in the provincial penitentiary for life, or any term not less
than seven years, or in any other place of confinement not
exceeding two years.

By 12 V., c. 60, no person shall use any strychnine or
other poison, as a means of killing any wild animal, or place
any such poison, whether concealed in food or otherwise, in
any place where it may be found by any such wild animal,
under the penalty of £10, and if not forthwith paid upon
conviction, imprisonment not- exceeding three months, or
until penalty and costs paid.

§2. No apothecary, chemist, druggist, vender of medi-
cines, or other person shall sell or deliver any arsenic,
corrosive sublimate, strychnine or other poison, mineral or
vegetable, simple or composité, commonly known as deadly
poison, or which being incautiously or secretly administered
may cause immediate death, to any person who shall not
then produce and deliver a certificate or note from some
justice of the peace, physician, priest or minister of religion
resident in the locality, addressed to such apothecary, &c.,
and mentioning the name, residence, calling or profession of
the person requiring the same, under the penalty of £10,
and if not forthwith paid upon conviction, conimitment for a
period not exceeding three months, or until penalty and
costs paid.
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§ 3. Such penalties to be recoverable before any one jus-
tice of the peace, on the oath of any one or more credible
witnesses other than the prosecutor : prosecution to be com-
menced within six months; and one moiety of the penalty
to go to the prosecutor and the other to the public uses of
the province. § 4 limits the operation of the act to Lower
Canada.

By 14 & 15 V., c. 61, § 5, the above act 12 V., c. 60, is
amended by omitting the words " justice of the peace" in
the second section, and the 4 § is repealed ; and the act as
amended is to extend to Upper Canada as well as Lower
Canada.

See also ante " Cholorform," p. 140.

POLICE VILLAGES.

By the municipal act 12 V., c. 81, § 42, the municipal
council of any county is authorised by by-law, upon the
petition of any number of the inhabitants of any unincorpor-
ated village or hamlet, situate in suh county, or for the
municipal councils of any two or more counties, upon any
such petition from the inhabitats of any incorporated village
or hamlet, situate partly within one of such counties, and
partly within another or other of them, to define the limits
within which, in respect to such village or, hamlet, there is,
in the opinion of such municipal council or councils, a resi-
dent population sufficient to make it expedient that the
provisions of this act, for the regulation and police of unin-
corporated villages should be applied to such village or
haimlet, and every such by-law shall fix the place in su'h
village or hamlet for holding the first election of police trus-
tees, the person.who shall preside thereat, and the hour of
meeting. § 43. Until such village be incorporated it sha
be Iatvful for the resident freeholders and householders, on
the second monday in January next after three calendar
months from the passing of such by-law, and annually on
that day afterwards, to assemble at the time and place ap-
pointed, and elect from among themselves three police
trustees for such village, who, or any two of them by a
memorandum in writing under their hands, to be filed with
the township clerk, shall within a reasonable time after such
election nominate and appoint one of their number to be the
inspecting trustee. § 44. The collector is required to deliver
to the person presiding at such meeting a copy of bis roll,
comprising the names of the resident freeholders and house-
holders of snch village, and their assessment on the rol, and
to verify the same by affidavit (or affirmation) endorsed



thereon, to be sworn (or affirmed) before any justice of the
peace for the county; and the persons whose names are
entered on such roll, and are resident in the village at the
time of such election shall be entitled to vote thereat. But
no person shall be elected a police trustee who has not been
entered on the roll for rateable property to the value of £100
in his own right or in the right, of his wife. § 45. Trustees
of the preceding year or any two of them, may appoint a
person to preside at the next annual meeting. § 46. In case
of bis absence (one hour) the majority of the meeting May
appoint a person to preside, and the election is to pro-
ceed. 47. In case of vacancy among the police trus-
tecs the remaining trustees may appoint another in
his place. 48. Police trustees neglecting .duties of
office to forfeit 20s., § 49, to be sued for within ten
days aftcrwards. § 50. All penalties incurred under the
regulations of the police by the next succeeding section, to
be sued for by the inspecting trustee, or in his absence, or
being the party complained against, by some other of such
trustees, before any one justice, having jurisdiction within
five miles of the village, or else, before any other justice in
such village, by information in a summary way, upon the
oath of one or more witnesses. Penalties to be levied by
distress and sale, and applied to the repairs and improvements
of the streets and lanes of such village. § 51. Police
trustees to enforce within the limits of sucli village the
following regulations, viz.:

1. A Ladder on the roof to every chimney of .a house, more
than one story in height'; and another froi the ground to the
roof, under the penalty of 5s. for every neglect, and lOs. per
week upon the proprietor.

2. Twco biuc/xts for water in case of fire, to be kept by every
householder, under penalty of 5s. for each.

*3. Ovens and Furnaces of any baler, hatter, brewer, manu-
facturer of pot and pearl ashes, or any other person, to be
connected with a stone or brick chimney,, three. feet higher
thdàn the building, or any building within one chain, under a
penalty not excceding 1Os, and 15s. a week during«neglct.

4. ttve-Tppe to have six inches between the pipe and
partition or floor; or nearest wood work, and the pipe inserted
into a chnimney witlh ten inches between the stove and any
wooc work or latled partition, under a penalty of los.

5. Entiering any mill, barn, outhouse, or stable, with a lighted
cande or lamp, not well enclosed in a lantern,.or with a lighted
pipe or cigar, or carrying fire not properly secured inte suc
barn, &c., penalty 5s. for every offence.

6. Lighting fine i any wooden house or outhouse, except
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in brick or stone chimney, or in a stove-penalty 5s. for each

7. Carryfnj fire through any street, lane, yard, garden or
place, except in a copper, iron or tin vessl-penalty 2s. (3d..
arid for every subsequent offence, ös.

S. Pîittiny hay, straw or fodder in any dwe!ling-house, 5s.
for the first offence-1Os. per week until rcnoved.

9. Unu1poder for sale to be kept in boxes of copper, un or
caud, under a penalty of 20s. for first offence, and 40s. for every
subseuent offence.

10, selling guupowdcr at night--penalty 40s. first offence,
60s. for every subsequent offence.

11. Depositing ashtes or csinders (pot and pearl ashes excepted)
ir aov wooden vessel, not lined with sheet-iron, tin or copper
fur every offence, 'as.

l2, Depositing quick or unslacked lime in any boilduncr, l
coutct with 'Wood work-for every offeucc 5s., arid 10s. per
diern outil removed.

1Lightigfires in any street, lane, or public place-penalty.

14. Ercingfurnace for mak in c harcoal of wood-penialty 20s.
l5. Throwingfilth, rublbih, or ordure into ary street, laine or

public pl)aces-penalty, 2s. (d., and ;-s. every week util

POLICE OFFICE.

By the Municipal Act, 12 V. c. 81, §69, it is enacted that
there shall be in cach incorporated town a police-office, at
whicho it shall be the duty of the police magistrate, or the
maityor, in case of his absence or sickness, to attend daily, or
at such times and for such periods as shall be necessary for
the disposl of business (excepting Sunday, Christmaus-day,
Good Friday, or any day appointed by proclamation for a
public fast or thanksgiving) unless in case of urgcent neces-
sity rand it shall be lawful for any justice of the peace
hving jurisdiction within the town, at the request of the
mayor, to sit for such mayor at such police-office. 70. Such
police magistrate to be appointed by the Crown during plea-
sure; and every such police magistrate to be ex-oficio a

justice of the peace for the town, and for the county within or
on the borders of which such town shall lie, and shall receive a
salary of not Iess than £100 per annum, payable quarterly, out
of tie municipal funds of such town. Such police magistrate
not to be appointed until the corporation shall have cormuni-
cated to the Governor-General, through the Provincial Sec-
retary, that such officer was required. 71. Such police
nagistrate, shall have the power of suspending from office
aay chief constable or constable of the town for any period

»]Oltjtjt
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in his discretion, immediately afterwards reporting the same,
with the cause thereof, if he deem such chief constable or con-
stable deserving of dismissal for the cause of sucli suspension,
to the town council, who shall in their discretion dismiss such
offioer, or restore him to office after the period of suspension
shall have expired ; and during the period of such suspension
such police magistrate may appoint a substitute. § 72. Al
offences against the by-laws of any-town, and all penalties
for refusal to accept or be sworn into office in such town, and
all other offences, over which one or more justices of the
peace have jurisdiction within such town, may be prosecuted
and sued for, tried and recovered before the police magistate
Of such town, either acting alone or assisted by one or 'More
justices of the peace for such town, as the case may require;
and such police magistrate shall be ex-officio a justice of the
peace for such town. § 73. Clerks of the town councils to be
clerks of the police offices, and receive the same emoluments
as appertain to clerks of justices of, the peace, unless by act
of the town councils another officer be appointed.

By 16 V., c. 178, § 28, a police magistrate is authorised
to do whatever may be done by two justices. A similar pro-
vision will be found in 16 V., c. 179, § 21.

POSSE COMITATUS.

The posse conitatus, or power of the county, includes the
aid and attendance of every person above fifteen years of age
under the degree of peer, except ecclesiastical persons, and
such as labour under any infirmity. It may be raised by the
sheriff, or justices of the peace, where a riot is committed,
where a forcible entry is made, or where there is any force
or rescue contrary to the commands of the king's writ, or in
opposition to the execution of justice. Persons refusing to
assist in this service, when legally required, may be fined and
imprisoned. The statutes relating to the posse comitatus are
the 17 R. IL., c. 8; 13 Hen. IV. c. 7, and the 2 Hen. V.,
c. 8; and see 2 lnst. 198; 3 inst. 161.

POST-OFFICE.

By *3 W. IV., c. 4, which determines the number of cases
in which capital punishment shall be inflicted, it is enacted,
that if any person shall rob any person carrying or convey-
ing, or having charge of his Majesty's mail in any part of
this province, of any letter or letters, packiet or packets, bag
or mail of letters, every such offender being convicted thereof
shall suffer death as a felon. § 12. And accessories before
the fact, shall also suffer death.
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By 13 & 14 V., c. 17, intituled, "An act to provide for the
transfer of the management of the inland posts to the pro-
vincial government, and for the regulation of the said depart-
ment," it is enacted by § 1, that this act shall come into
force, at and from the time the royal assent thereto shall be

proclaimed in this province, or at such subsequent time as by
order of her Majesty in council shall be fixed. § 2. The
îàland posts and post communications in this province, so far
as is consistent with the imperial acts now in force, shall be
exclusively under provincial management and control; and
the revenue arising therefrom shall form part of the provin-
cial revenue. § 3. All post offices, and postal divisions,
stations, districts and establishments, and all commissions or
appointments of any officers or persons employec shall con-
tinue and remain, subject to the provisions hereinafter made,
as well as all bonds and contracts by, with, or to any such
otlicers, and contracts for conveyance of the mails, &c. § 4.
Except the provincial postmaster-general, no officer appointed
or continued under this act shall receive more than £400 per
annm (cc) in salary or emoluments, and the provincial post-
master-general'ssalaryshall not exceed £750 perannum. § 5.
The provincial postmaster-general to be appointed by letters
patent, and other officers by letter from the proper officer,
communicating the Governor's pleasure; and nothing in this
et shal prevent the provincial postmaster from sitting and

acting as a member of the Legislative Assembly. § 6. Al
privileges, powers and authority now vested by any provincial
act in ler Majesty's deputy postmaster-general, with regard
to services to be required from any railroad company, res-

pecting the conveyance of the mail, &c., shall'be vested in
the provincial postmaster-general. § 7. Mails in future not
to be carried across ferries gratis, but such service shall be
fixed by contract, or arbitration. §8. Provincial postage on
letters and packets (not being newspapers or printed pamph-
lets, magazines or books, entitled to pass at a lower rate) shall
not exceed the rate of 3d. currency per half ounce for any
distance within this province, any fraction of a half ounce
being chargeable as a half ounce. No transit postage shall
be charged on any letter or packet passing through this
province to any other colony in British North America,
unless the sender choose to pre-pay it; nor on any letter
or packet from any such colony if .pre-paid there. Two-
pence sterling the half ounce shall remain as the rate in

(a) Extended to £5e0 per annum by 18 V.; c. 79.

82
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operation, as regards letters by British mails, to be extended
to countries having postal conventions with the United
Kingdom, unless lier Majcsty's government in the 'United
Kingdom shall see fit to alter this rate, to be changed to 3d.
currency. The pre-payment of provincial postage shall be
optional. No privilege of franking shall be allowed as
regards provincial postage. Provincial stamps for the pre-
payment of postage may be prepared under the order of the
Governor in council; which stamps shall be evidence of pre-
payment. The provincial postage on newspapers, pamphlets
and printed books, to remain as it now is, until altered by
regulation under this act; and subject to the foregoing
provisions, the Governor in council shal have full power and
authority te make orders and regulations respecting the
post office department as defined in the act. 9. .Any per-
son who shall collect, send, convey, or deliver or undertake
to convey, or deliver any letter within this province, or who
shall have in his possession any letter for the purpose of
conveying or delivering it, otherwise than in conformity with
this act, shall, for cadh letter, incur a penalty of £5, with the
following exceptions :-1. Letters sent by a private friend,
in his way, journey or travel, provided such letters be delivered
by such friend to the party addressed. 2. Letters sent by
a messenger on purpose, concerning the private affairs of the
sender or receiver. 3. Commmissions or returns thereof;
and affidavits, or writs, process, or proceedings, or returns
thereof, issuing out a court of justice. 4. Letters addressed
to a place out of the province and sent by sea, and by a
private vessel. 5. Letters lawfully brogiht into this province
and immediately posted at the nearestpost-office. 6. Letters
of merchants, owners of vessels of merhandize, or of the
cargo or loading therein, sent by such vessel of merchandize,
or by any person employed by such ovners for the carriage
of such letters, according to their respective addresses, and
delivered to the person addressed, without pay, hire, reward,
advantage or profit, for so doing. 7. Letters concerning
goods or merchandize, sent by common known carriers, to
be delivered with the goods to which such letters relate,
without hire, reward, profit or advantage, for receiving or
delivering thema: provided, that nothing herein contained
shall authorise any person to colleet any such excepted
letters for the purposes aforesaid.

10. Any letters conveyed, received, collected, sent or
delivered in contravention of this act, may be seized by any
person or any officer of the provincial post-office, or revenue,
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and taken to the nearest post-office. 11. Postage on
letters (if not pre-paid.) shall be payable by the party to
whom addressed ; and if refused, or the party addressed
cannot be found, then such postage shall be recoverable from
the sender. § 12. No postmaster shall be bound to give
ehange, but the exact amount of postage on any letter or

package shall be tendered or paid in current coin, or pro-
vincial postage stamps. § 13. Subject to this act and
instructions from the Governor, the postmaster-general shal
have power to open and close post-offices and mail routes,
suspend any postmaster or officer, or servant of the depart-
ment until the Governor's pleasure be known, and appoint a
person in his stead ; to enter into and enforce contracts for
conveyance of the mail; and to make rules and orders for the
management of the department ; and, sue for penalties. The
like powers to be exercised by his deputies. § 14. Soldiers'
and seamen's letters to be subject to certain postage, to be
fixed by the Governor in council. § 15. The postmaster-
general not to be liable to any party for the loss of any letter

or packet sent by post.

§ 16. Offences punishable as Felonies.

1. To steal, embezzle, secrete, or destroy any post letter,
shall be felony, punishable in the discretion of the court by
imprisonment in the provincial penitentiary, for not less than
three nor more than fourteen years ; unless such post letter
shall contain any chattel, money or valuable security, n
which case the offence shall be punishable by imprisonment in
the penitentiary for life.

'. To steal from or out of a post letter any chattel, money
or valuable security, shall be felony, pumishable by imprison-
ment in tlae said penitentiary for life.

3. To steal a post letter bag, or a post letter from a post
leuer bag, or a post letter from any post-office, or from any
office of the provincial post-office, or from a mail, or to stop a
mail with intent to rob or search the same, shall be felony,
punishable by imprisonment in the said penitentiary for life.

4. To open unlawfully any post letter bag, or unlawfully to
take any letter out of such bag, shall be felony, punishable by
imprisonment a the penitentiary for fourteen years.

5. To receive any post letter, or post letter bag, or any
chattel, money or valuable security, the stealing, taking, secret-
ing, or embezzling whereof is hereby made felony, knowing the
same to have been feloniously stolen, taken, secreted or
embezzled, shall be felony, punishable by imprisonment in the



652 mt+t e.

penitertiary forfourteen years, and the offender may be indicted
and convicted, either as accessory after the fact or for a sub-
stantive felony.

6. To forge, counterfeit or imitate any postage stamp, issued or
sued under the authority of this act, or un der the authority of the
i'mperial government, of any British North American province, or
any foreign country, or knowingly to use any such forged, coun-
terfeited or imitated stamp, or to engrave, cut, sink, or make alyi
plate, die, or other thing, whereby to forge, counterfeit, or imitate
such stamp, orany part or portion thereof, except by permission in
writing of the postmaster-general, or some officer or person who
under this act may lawfully grant such permission, or to have
possession of any such plate, die, or other thing as aforesaid,
without such permission as aforesaid, or to forge, counterfeit or
unlawfully imitate, use or affix te, or upon any letter or packet,
any stamp, signature, initials or other mark or sign, purporting
that such letter or packet ought to pass free of postage, or at a
lower rate of postage, or that the postage thereon had been
paid, shall be felony, punishable by imprisonment in the peni-
tentiary for life.

Offences punishable as 3lidemeaniors.

1. To open unlawfully, or wilfully to keep, secrete, delay or
detain, or procure, or suffer to be unlaivfully opened, kept.
secreted or detained, any post letter bag, or any post letter,
whether the same come into the possession of the offender by
finding or otherwise howsoever, or after payment or tender of
the postage thereon (if payable to the party having possesssion
of the same), to neglect or refuse to deliver up any post letter
to the person addressed or legally entitled thereto, shall be a
misdemeanor.

2. To steal, or for any purpose to embezzle, secrete, destroy,
wilfully detain or delay, any printed form or proceeding, news
paper, printed paper or book sent by post, shall be a misde-
meanor.

3. To obstruet or wilfully delay the passing or progress of
any mail or of any carriage or vessel, horse, animal or'carriage
employed in conveying any mail on any public highway, river,
cana or water communication in this province, shall be a mis-
denieanor.

4. To cut, tear up, or wilfully to damage or destroy any
post letter bags, shall be a misdemeanor.

. Lt shall be a misdemeanor for any mail carrier or an
person employed to carry any mail, post letter bag or post
lettets, to guity of any act of drunkenness, negligencee,
or misconduct, wheieby the safety or punctual delivery of
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such mail, post letter bag or post letters shall be endanger-
cd; or, contrary to. this act or any regulation made under
it, to collect, receive or deliver any letter or packet, or to
neglect to use due care and diligence to convey the mail, post
letter bag, or post letter, at the rate of speed appointed therefor
by the regulations then in force or the contract under which he
acts.

6. It shall be a misderneanor for any toll-gate keeper to refuse
or neglectfortkwith ~Upon demand to allov any mail or any car-
riage, horse or animal employed in conveying the same, to pass
througl such toll-gate, whether on the pretence of the nonpay-
ment of any toll, or any other: providcd that nothing herein
shal affect the right of any officer or person travelling wvith any
mail, to pass toll froe through any toil-gate,; but in any case
where such officer or person would now pass toll free, any
oicer or person travelling with a mail after the passing of this
act, shahi, in like manner, pass toil free, but not otherwise
or elsewhere, unless it be otherwisc provided by competent
authority: but in any case he shall not be detained on pretence
of demanding such toll, but the sarne, if due and not paidi, shall
be recoverable in the usual course of law from the party liable.

7. Any wilful contravention of any regulation lawfully made
under this act shall be a misdemeanor, if declared so by such
reoguation.

8. To solicit or endeavour to procure any .person to commit
ay act hereby made or declared a felony or misdemeanor, shahl

be a misdemeanor; and every such misdeneanor shall be pun-
ishable by fine or imprisonment, or both, in the discretion of
the court; and every principal in the second degree, and every
accessory before or after the fact to any such felony as aforesaid,
shall be guilty of felony, and punishable as the rincipal in the
first degree; and every person who shall aid., abet, counsel, or
procure the commission of any such misdemeanor as aforesaid,
sishall be guilty of misdemeanor, and punishable as a principal
offender; and any imprisonment awarded under this act shall
be in the penitentiary, if for a term of or exceeding two years :
and if the imprisonment awarded be for a less term, it may
be with or without bard labour in the discretion cf the court.

§17. Offences under this act may be dealt with, indicteti,
tried and punished, and chargetd to have been conmitted irn
the locality where committed, or where the offender shall be
apprehended, or be in custody. § 18. In indictments, the
property of such post letter, letter bag, post letter, pecket,
chattel, money, or valuable security sent by post, shall be
laid in the provincial pôstmiaster-general. § 19. Certain
provisions of the 10 & 11 V., c. 31, extended to offie rs of the

provincial po8t office. § 20. The provincial postmaster-
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general may compromise and compound any action, suit, or
information commenced by his authority, for recovering any
penalties under this act, on such ternis and conditions as he
shall think proper. 21. All mere pecuniary penalties im-

posed by this act, shall be recoverable with costs in any court
having jurisdiction to the amount, and shall belong to the
Crown, saving the power of the Governor in council to allow
any part or the whole to the informer. But all such penalties
shall be sued for within one year after being incurred; and
if the penalty do not exceed £10, it May be recovered before
any one justice of the peace, in a summary manner, and if
not paid may be levied by distress under warrant of such

justice ; and if exceeding £10, the offender may be indicted
for a misdemeanor (instead of being sued for the penalties>,
and if convicted, punished by fine, or imprisonnent, or both,
in the discretion of the - court. § 22. Penalties may be
recovered on the oath of one credible witness. § 22. In any
action against any postmaster, &c., a statement of the account
of such postmaster, shewing the balance, and certified as
correct by the accountant of the post office, shall be evidence,
and judgment shall be given for double the amount. § 24.
Interpretation clause.

By 14 & 15 V., c. 71, so much of the 13 & 14 V., c. 17,
as may be inconsistent witl this act is repealed. § 2. Pro-
vides for the mode of advertising for tenders for mail service.

3. Additional compensation to mail carriers limited. § 4.
The lowest tender to be accepted. § 5. Abstracts of all
the tenders to be recorded by the postmaster-general in a
book. § 6. Any person employed in the post-office depart-
ment becoming interested in any mail contract or acting as
agent for any contractor, shall be dismissed. § 7. Tenders
to be accompanied by a written guarantee. § 8. Contracts
for less than £50 per annum may at the discretion of the
postmaster be submitted to public competition, or concluded
by private agreement. § 9. Contracts not to be made with
persons who have combined to lkeep back tenders. §10
Unclaimed letters to be advertised in a local newspaper. §
11. The postmaster authorised to contract with any railroad
company for conveying the mail either with or without
advertising. § 12. Annual reports to be made by the post-
master-general to the Governor for the purpose of being laid
before parliament, of the finances of the department, and
other matters. § 13. Post routes not yielding one fourth of
the expense of its establisment within three years shale
discontinued. §14. Authority to establishbranch post-offices
in any city or place requiring such accommodation. § 15.

vont ®fact.
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uthority for establisling a penny post delivery for letters

;n any city, and ' penny for newspapers. § 16. Three in-

spectors of post-offices to be appointed and their duties

defied. 17. Insufficient stamps on letters to be disre-

garded, and the full postage charged. § 18. No allowance

to be made to any clerk or officer for extra services. § 19.
Postmasters upon their appointment to give bond with ap-

proved security for the faithful discharge of their duties. §
20. Postmasters neglecting to render accounts and pay over
the balance due at the end of every threc »wonthi's to be

sued: and all suits to be instituted in the name of the post-

master-gencral. § 21. Any postmaster neglecting to render

tis accounts for one month after the time prescribed, shall

forfeit double the value of the postages at the sanie office in

any equal portion of time. § 22. Postmaster of Quebec,

Montreal, Kingston, Toronto and Hamilton, to render

quarterly accounts to the postmaster-general under oath of

all emoluments received for boxes or pigeon holes, or other

receptacles for letters or papers, and of ail emoluments

"rom branch post-offices: and if exceeding £400 per annum,
the excess shall be paid to the postmaster-general for the use

of the department, and no postmaster shall, under any
pretence, have or retain in the aggregate, more than £400 per
annum, including salary, commissions, boxes, and other

emoluments. § 23. If any officer of, or ·connected with the

post office department, shal convert to his own use, or shall

use by way of investment in any kin& of property or merchan-

dise, or shall loan with or without interest, any of the publie

moneys entrusted to him for safe keeping, transfer disburse-

ments, or any other purpose, every such act shall be deemed

an embezzlement, and declared to be a felony ; and the

neglect or refusal to pay over any public moneys in bis hands,
or to transfer or disburse any snch -moneys promptly on the

requirement of the postmaster-general, shall he primafacie

evidence of such conversion; and all persons advising or

knowingly and willingly participating in such embezzlement,
upon conviction, shall for every such offence forfeit and pay

to hr Majesty a fine equal to the amount embezzled, and
shall suffer imprisonment for a term not less than three

months, and not more than seven years.

By 16 V., c. 8, § 1, all former provisions in 13 & 14 V.,

c. 17, and 14 & 15 V., c. 71, inconsistent with this act are

repealed. § 2. in what cases only contracts for carrying the

mail need be advertised at the seat of government. § 2.

Proceedings when the postmaster-general shall deem the



6.56 4 0 ®f ¢.

lowest tendcer excessive. § 3. Conditions on which United
States mails may b carried through Canada. § 5. Such
mails to be deemed her Majesty's mails as regards the
punishment of offences committed in respect thereof. § 6.
Stealing, purloining, embzzling, or obtaining by false pre-
tences, or unlawfully making, forging, or counterfeiting any
key to any lock in use by the post oflice dcpartmcnt, or any
of the mails or mail bags; or having in possession any suc
mail key or lock with intent unlawfully to use, sell, or other.
wise dispose of the same, to be decmed fclony, punishable by
imprisonment in the penitentiary for a period not exceeding
seven years. § 7. Postnasters allowed to be mail contrac.
tors. 8 Letters suspected to contain contraband goods
may be detaincd, and proceedings thereon. 9. No mail
stage shall be exempt from toll on any road or bridge unless
providcd for in the act or charter, excepting existing cor-
tracts, unless there be more than four passengers.

By 18 V., c. 79,l§ 2, so nui of the 4th § of the post-
office act (13 & 14 V., c. 17) as limits the postmasters salary
to £400 per annum, is repealed, and cnlargod to £500 per
annum. 3. So much of the 16th § of the 14 & 15 V., c.
71, as limits the number of inspectors, is repealed. 4.
Ail lcttcrs and mailable matter addressed to or sent by
the Governor, or by any public department, shall be post
age froe, under such regulations as may be directed by the
Governor in council. § 6. All public documents and printed
papers may be sent by the speaker, or chief clerk aforesaid
to any member of either house during the recess, free of post,
age. § 7. And such members may also, during the recess,
sed postage, free all papers furnished by order of either
branch of the legislature.

By 20 V., c. 25, §§ 1 and 5 of 18 V., c. 79 are repealed.
2. Newspapers printed and published within this province,

and addressed from the office of publication, shall be trans-
mitted postage frce to any other post office in Canada, or to
the united kingdom or any British colony, or to France. § 7.
Certain other periodicals to pass free. § 6. Letters and other
mailable matter addressed to, or sent by the speaker or chief
clerk of the Legislative Council, or Legislative Assembly, or to
or hy any members at the seat of government during the ton
days before parliament, to be postage free. § 7. Postmaster-
general's reports to be made up to what time. §8. Post-
masters, &c., to account and pay over at such intervals as the
postmaster-general shall think fit. § 9. Annual report
contain certain particulars as to money orders.
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POT AND PEARL ASHES.

By 18 V., c. 11, § 1, the former act 6 V., c. 6, is repealed.
§. Description of barrels in which only ashes shall be

inspected not to exceed 32 inches in length by 22 inches in
diameter on either head, nor less than 30 inches in length by
20 inches in diameter on either head, and the chime thereof not
to exceed one inch; and every manufacturer shall be bound to
mark in legible characters on the end of each barrel before
each is filled the exact weight thereof. § 3. Licenses exist-
ing previous to the lst of January, 1855, to be cancelled.

4. Boards of trade at Quebec, Montreal, Toronto and
Kingston and municipal authorities in other places to appoint
a board of examiners of applicants for the office of inspec-
tor. Board of examiners in Quebec and Montreal to con-
sist of five persons, and other places three fit, proper, and
skilful persons resident in the place or vicinity; such exami-
ners before acting to take an oath of office as prescribed in
the act. § 5. The mayor of Quebec, Montreal, Toronto and
Kingston for the time being, and chief municipal officer of
any other place authorised to appoint an inspector or joint-
inspector for the said cities and places. Inspectors to under-
go examination before the board as to fitness, character, and
capacity, and not to be appointedunless approved and recom-
mended by such board; nor in any place where shall be a
board of trade, except on the requisition of sucbh board.
Inspectors before acting to furnish two sufficient sureties of
£500 each, if for Montreal, and £250 each for other places.
§ 6. Bond of suretyship to be kept at the office of the clerk
of the corporation. § 7. Board of examiners authorised to
require the attendance upon sucli examination of two or
more skilled persons in the manufacture of ashes, who may,
in the presence of the board, question the applicant as to his
knowledge in the matter. § 8. Persons appoiuted inspectors
to take a certain cath of ofice prescribed in the act before
acting. § 9. Present inspectors and assistants to retire on
lst of January, 1855. 10. Mode of inspecting, classify-
ing and marking ashes as fßrst sort, second sort, and third
sort, and their qualities defined. Inspector to weigh each
barrel and mark on the branded head with black, the weight
thereof, including tare, and the weight of the tare under the
same, and he shall brand the same in plain letters and figures
on each barrel containing ashes of the first quality the words
first sort ; of the second quality the words second sort; and cf
the third quality the words third:sort, .together with the words
pot ash, 'pearl ash, as the case may be, with his own name
and the place of inspection; he shall collect the crustings
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(if any) of eacli -separatelot, and deduct the value from the
inspection charges to be paid by the proprietor of such lot,
or deliver them to him. 'He shall mark the word h ra
able No. 1, 2, 3 4, 5, according to its strength on ery
,barrel so adulteratcd with stone, sand, lime, salt, or any other
improper substance, so as not to admit of its being classified
as frst, second, or third, and he shall also make and deliver a
separate weigh-note or bill of each quality whenever reguired
b the owner or his agent. § 11. Inspectors (except in
Montreal) to provide convenient premises for storage and
inspection, to keep the barrels in some dry place safe from
weather and floods, and under a tight roof, and if in sheds
enclosed on overy side; and every inspector violating this
provision shall forfeit and pay to tie owner 10s. for iery
barrel not stored as aforesaid besides actual damagessus-
tained by such owner. § 12. Inspector for Montreal to pro-
vide stores and insure ashes against fire. § 13. Inspectors
to receive certain rates of remuneration fer their services.
A 14. Inspectors nt Montreal and Quebec te appoint asst-
ants and clerks; assistants to give security. § 15. And be

removed at pleasure. § 16. Vacancies at Montreal te be
supplied by the mayor of the city. § 17. Any inspector or

assistant while in office directly or indirectly concerned in
the buying or selling of any pot or pearl ashes, or partici-
pating in any transaction or profit arising therefroin, (further
than the fees or emoluments under this act,) or whoshall

permit any cooper or other person by him employed toretain
or keep any pot or pearl ashes, or w-ho shahl brand any barrel

or barrels of ashes of any description or size other thais

prescribed in the act, or who shall date any wcigh noteer
bill of inspection differently from the time when the sies

were actually inspected, or who shall deliver out of lbis

possession any such, note or bill of inspection without âny
date, or who shall net conform to the provisions of this act
shall, upon being legally convicted, for every such offence

incur a forfeiture and. penalty of not exceeding £100,and

be for ever disqualified from exercising such office; aad
any inspector, or ,assistant, or ,clerk, or other persens Wh
shall make or cause to be made any fraudulent bill cf ashes
shall be. guilty of flony, and shal, upon conviction, be

confined as hard labour in the penitentiary for any termuot
exceeding seven years.

18. Any inspector, or Uis assistant, not being then em-
phoyed on duty, refusing on application on lawful days e-

en sunrise and sunset,,to receive any ashes orwho shal

neglect or delay te proceed in suclexaraination and inspec
tionlfor the space of two hours after suci appliiòtionSO
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made to him shahRfor each offence, forfeit £5 to the use cf the
person se delayed. § 19. If any person shall counterfeit any
of the aforesaid brand-nmarks of the inspector, or shall impress
or brand the same, knowing the same to be contcrfeit, on any
barre1 or barrels of pot or peari ashes, or any other mark or

marks purporting to be the mark or marks of the inspeetor,

or of any manufacturer of pot and pearl ashes, either with

the proper marking tools of such inspector or manufacturer,
orwith counterfeit representations thereof or who shall empty
any barrel or barrels cf pet or pearl ashes, branded as afore-
aid by an inspector-or inanufacturer in order to put therein

other potý or pearl ashes fdr sale or exportation, without first

cutting out the said brand-marks; or shall fia;udulently pack

therein any other substance than the pot or peari ashes
packed in thc same by the inspector- or manufacturer : and

if any person in the enploy cf any inspector or manufacturer

shallhire or loan eut the marks of his employer to any person
whatsoever, or shal connive at or be privy te any fraudulent
ension of the provisions of this act, such person or persons
shall for every such offencefôrfeit and incur a penalty of £50:
S20. If amy dispute shall arise between anyinspcctor or mssist-

at inspector and the proprietor of any pot or pearl ashes with
regard to the quality "thereof, then, upon application te amy

one cf her majestys justices of the peace for the district,
such justice shall issue a summons te three persons of skil
a integrity, one to be named by the inspector, another by

ti proprictor or possessor, and the third by the justice,
rcquiriri them te examine and inspect the same, and report
their opini6n on the quality and condition thereof under
oath, (to be administered by such justice), mmd their determi

nation, (or that oft inajority,) shall be final, and the inspector
or his assistant shallbrandeach and every barrel-of the quali
tics directed by such determination, according to the provisions
of this aet; and if the opinion of the inspector be confirmed,
the reasonable costs Of such re-examinatioe, to be ascertained
and awarded by suchjustice,,shal be paidby the proprietor

or possessor cf the ashes; if otherwise, by the inspecter.
§ 21. Nothinglberein contained shall be construed, te pre-
vent amy person from exportingpot and peari ashes vithout
inspection, provided that on one end cf the ba;rrel here shall
be neatly and legibly obianded or marked ýthe name sd
address of the manufacturer or packer, tho weight and tare
ofthe barrel, and the quality of ashes contained ini it; but
any person who shall export any pot or peari ashes net so
marked asi aforesaid; or shallwilfuly mark any such barrel,
falsely, shall thereby incur a penalty of £5.9 22. AW
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fines, penalties and forfeitures imposed by this act, not
exceeding £10, (a) shall be recoverable by the inspectors,
their assistants, or any other person suing for the same in a
summary way before any court of competent jurisdiction,
and shall, on failure of payment, be levied by execution, as
in the case of debt: and one moiety of such fines when
recovered, shall (except when otherwise provided) be paid to
the treasurer of the city or place where such action shall be
instituted, for the use of the locality; and the other moiety
shall belong to the prosecutor. § 23. Limitation of actions.
§ 24. Act to commence lst January, 1855..

By 18 V., c. 95, §. 1, the words "or packer," in the 21
of the last mentioned act is repealed. 2. Any person not
being duly authorised under the said act who shall in any
manner whatsoever assume the title or office of inspector of
pot or pearl ashes, shall exercise any of the duties of such
inspector, or shall issue any bill, certificate or declaration
establishing or purporting to establish the quality of any pot
or pearl ashes shall, for every such ofence, incur a penalty
of £5, recoverable in like manner as prescribed by the 22§
of said act, or by summary conviction before any justice of
the peace, who, in default of immediate payment, may issue
a distress warrant, or commit the offender to the common gaol
until such penalty be paid. §,3. Al the provisions of said
act shall apply to this act in so far as they are not inceonsis-
tent with the provisions hereof.

POUND BREACI.

Pound breach is the forcibly breaking the pound, in which
cattle or geods have been put after being lawfully distrained,
for the purpose of rescuing them. It lias been dcubted whe-
ther this is an indictable offence, when unaccompanied by a
breach of the peace.-4 Leon. 12; 3 Burr. 1791, 1731.
But as pound breach is considered a greater offence at com-
mon law than eren a rescue of the goods distrained, and is
no doubt an injury and insult to public justice, it seems to be
Pequally indictable as such at common law.-Mirror, c. 2, §
26 ; 2 Chit. c. 4, 204, note (b). It is well observed, how-
ever, that the civil remedy given by the statute of 2 W. &
M. c. 5, § 4, will, in most cases of a pound breach, or a res-
eue of goods distrained for rent, be found the most desirable
mode of proceeding, where the offenders are responsible per-
sos.-1 Russ. 363. For under the provisions of that sta-

(a) The ant does not seem to provide any specific remedy for the reoery
of penalties above £10.
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tute, the party grieved may, in a special action on the case,
recover treble damages and costs against the offenders, or
against the owner of the goods, if they come to his use.-

See Bradley on Distresses, 282 ; 6 Bac. Ab. Rescue, C.
The punishment, upon a conviction or indictment for

pound breach, is fine or imprisonment, or both.

indictnent for Breaking Pound. (CiTTY.)

County of , The jurors, &c., that on, &c., at, &c., one J.
to wit. C. took and distrained one mare and two

colts, of the cattle of one J. S., late of the township aforesaid,
in tie county aforesaid, yeoman, of the price of twenty pounds,
in and upon a certain close or parcel ofland, of him the said J.
C., situate and being at, &c., aforesaid, vrongfully feeding and
depasturing upon the grass growing in and upor the said close
and parcel of land and doing damage to him, the said J. C.
there, as a distress for the damage then and there done and
doing by the said cattle, and the said mare and colts so taken
and distrained, as aforesaid, he, the said J. C., on the same
day and year aforesaid, at, &c., aforesaitd in the common pound
of the said township of in the county aforesaid, impounded
and kept, and detained the same in the said common pound
there, as a distress, for the cause aforesaid,: and the jurors,
&c., do further present, that the said mare and colts, being se
impounded, and remaining in the said common pound there,
as a distress, for the cause aforesaid, the said J. S, on &c.,
aforesaid, with force and arms, at, &c., aforesaid, the said com-
mon pound, broke and entered, and the said mare and colts
fron and out of the same, without the license, and against the
will of the said J. C., and without any satisfaction having been
mode te the said J. C. for the damage done by the said mare
and colts, as aforesaid, unlawfully did rescue, talke, lead and
drive away, in contempt of our lady the, Queen and her laws,
to the evil and pernicious example of ail others in the like case
offending, and .against the peace of our said lady the Queen,
her crown and dignity.

POUJND KEEPEES.

By 12 V., c. 81, § 31, the municipal corporation of each
township is empowered to make by-laws for (amongst other
things) the appointment, under the corporate seal, of a suffi-
cient number of pound-keepers and other officers, with power
to displace them and appoint others, and add to or diminish
the number of them, as the corporation shall see fit also,
for regulating and prescribing their duties, and the penalties
to be incurred on their making defaulit; and for settling the
remuneration to township officers; and for inflicting reason-
able penalties for refusing to serve office.
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Poundci-keepers' Duties, Stat ute.

It is enacted by 1 V., c. 21 (the viole of which is repealrL
by 12 V., c. 80, excepting.sections 32, 33 34 and 35,,vbier
are expressly saved fromi the operation of this act, by sched-
ule B.), § 32, that pound-keepers appointed under this act
are to provide themselves with sufficient yards or enclosures
for the safe keeping of animals impounded; and pound-
keepers are required to impound all animals unlawfully run-
ning at largc, trespassing and doing damage, that may he
delivered to thems by any person resident within their divi-
sion, and shall furnish the sanie with necessary foodanl
drink ; and if after 48 hours such animals shallnot be claim-
ed and rcdeemed by the owner payîng the pound-keeper his
lawful demand. and charges, and the amount of daiages
awarded as hereinafter provided, he shall cause a notice in
writing to be affixed in thrce public places in the township
for at lòast fifteen days, giving a description of the animals,
and- stating the tim e and place of sale; and if the owner
does not redeemi the saine within the tinue, y paying the
pound-keeper's fes, to be regulated, from time to time by
the town wardens, wyho shal furnish a copy or schedule to
the township clerk for the information of the pound-keepers,
and the charges and, damages awarded to the person, im-
pounding the saemo, sairl pound-ikeepers shal sell the same to
the highest bidder, and shall, after deducting his oivn legal,
charges, and damages awarded to the impounder, return the
overplus to the owner : provïded, that if no person, claim
such animals within three months after public notice and
sale as aforesaid, such overplus shal be paid to the township
clerk, to be expended in the improveament of the roads and
bridges of the township.

33. If auy ox, horse or cow shah be impounded, and not
claimed vithin fifteen days, and the owner not knownto the
pound-lceper, he shall not sell the same at the time stated
in such notice, but shall postpone the sale for forty days,
when the pound-keeper shall, sell the same and dispose
of the procceds as before mentioned : prodded, that the
owner miay at any time before such.sale redeem the same

paying dcmands as aforesaid.
34. Person impounding cattle shall within twenty-foul

hours state in writing to the pound-kceper; his demandss
against the owner for damages'; and:ifthe ownershalltende
to the pound-keeper the full sumn which shal or may be
awarded as damagës, with the costs then incurrcd, he shalJý
not be liazble to any costs afterwards, but the saume s'hal1 å
borne by the party claiming excessive damages.



35. In case the owner shall objectto tie amount of
damages claimed, the pound-keeper shall, within forty-eight
hours after impounding, notify three disinterested resident
freeholders or householders, farners in the township, to
appraise the damages, and-also to judge ;of the sufficiency of
the fence enclosing the ground where such animals were
found doing damage'; and such freeholders or householders,
or any two of them, shall, within twenty-four hours after
notice, view such fonce and determine whether tie same is a
lawful fence, and if so, appraise the damage done, and
deliver their award in writing, signed with their names,
to the pound-keeper, within twenty-four liours after being Iso
notified. Any person neglecting or refusing to attend to
examine such damage after being notified, shall be liable to
a penalty of 5s., to be -recovered anid applied as other fines
imposed by this act for refusing to pay statute labouro: p»-
vided, that the owner of any animals not permitted to run
at large shal be lable for any damage donc, notwithstanding
the fonce was iot of the height required.

By 20 V., e..31, (the act to prevent cruelty to animals,)
t is enacted by § 2, that any person who shall impound or
confine arty horse, horned cattle, sheep, pigs, or other cattle
or poultry in any common pound, open pound, or close pound,
or in any inclosed place (and it shal be lawful for any per-
son toconfine any cattle, poultry or other animals in any
inclosed place -when found trespassing where the common
pound of the city, town, township or place wherein the dis-
training occurs is not secure) shall find, provide and supply
such horse or cattle, aniial or pouitry so impounded or con-
fined dailywith good and sufficient food, water, shelter and
nourishment for so:long a timo as such horse or other cattle,
animal, or poultry shall remain and continue so impounded
or confined as aforesaid; and every such person 'who shall so
find, provide, and supply every such horse or other cattle,
animal, or poultry with such daily food, water, shelter and
nourishment as aforesaid shall and may recover from the
owner or owneis of such cattle, animal or poultry, the value
of the food and nourishment so supplied to such .cattle as
aforesaid, together with a reasonable allowance for bis time,
trouble, and attendance in and about impounding and taking
care of such cattle, &c., by proceeding before any justice of
the peace within whose jurisdiction the sime shall have been
so impounded and supplied -with food in like manner as any
penalty or forfeiture, or damage may be recovered under
this act, and which value Ioss of timae, trouble and attend-
ance such justice is impowered-to ascertain, determine and
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enforce ; and every person who shall have supplied such
food, shelter, and nourishment, time and trouble as aforesaid
shall be at liberty, if he shall so think fit, instead of proceed.
ing for the value thereof as aforesaid, after the expiration of
not less than four clear days from the time of impounding
the same, to sell any such pig or poultry, and after the expi
ration of not less than eight clear days from the time of
impounding to sell any horse or other cattle or other animal,
openly in or near the place where impounded or confined, or
openly at any public market, street, or other public place,
after giving three days' publie written or printed notice
thereof by affixing such notice upon the door of the nearest
school house, or of the nearest church, chapel, or other
public place in the city, town, village, township or place
wherein the distress was made, for the most money that can
be got for the same, and to apply the money in diseharge of
the value of such food and nourishment, loss of time, &c.,
and the expenses of animals or poultry, and of such sale or
incidental thereto; as well as the damage done by the same
to the property of the person distraining (such damage not
to exceed £5 in any case, rendering the overplus, if any, to
such owners.) But no such sale shall be lawful unless the
party claiming to sell, shall first make oath in writing before
the said justice, that the notices of sale as above mentioned
were duly affixed, to the satisfaction of such justice.

§ 3. In case any such person or pound-keeper shall refuse
or neglect te find, provide and supply such daily good and
sufficient food, water, shelter and nourishment to such cattle,
he and they shall for every day he shall so refuse or neglect
forfeit and pay a sum not less than five shillings, nor more
than twenty shillings, which shall be recoverable before any
one justice of the peace in like manner as any penalty, for-
feiture, damage or injury, as hereinafter mentioned.

17. Nothing in this act contained shall be held to repeal
any by-laws made which may be construed to have reference
to any of the provisions, matters and things contained in this
act by any municipial council under the provisions of the
municipal laws of this province, excepting in so far as the
same may.be at variance with the provisions of this act; but
such by-laws so made shall remain and continue in full force.

§ 18. The 2nd and 3rd sections of this act shall apply to
Upper Canada only.

See further under title " Cruelty to Animas."

PRIEMUNIRE.

The offence of prSmunire was so called from the words of
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the writ issued preparatory to the prosecution thereof, "pre-
munirefacias il. B. quod tunc sit coram nobis," &c., the
word being a barbarous corruption in the law Latin of the
word prSmoneri. This writ commanded that the defendant
should be forewarned to appear to answer the contempt with
which he stood charged. It took its origin from the exorbi-
tant power claimed and exercised in England by the Pope,
which, even in the former days of bigotry and blind zeal, was
too heavy for our ancestors to bear ; the words promunire
facias being thus used to command a citation of the party,
have denominated in common speech, not only the writ, but
the offence itself, of maintaining the papal power, by the
name of pronzunire : and this was originally ranked as an
offence immediately against the king, because it consisted in
introducing a foreign power into the land, and. creating an
imperium in imperio, by paying that obedience to papal
process which constitutionally belonged to the king alone.-
4 BI. Com. 103.

By statute 16 Rich U., c. 5, which is usually called the
statute of promunire, and is generally referred to by all
subsequent statutes-it is enacted, that whosoever procures
at Rome, or elsewhere, any translations, processes, excom-
munications, bulls, instruments or other things, which touch
the king, against him, his crown and realm, and all persons
aiding therein, shall be put out of the king's protection, their
lands and goods be forfeited to the king's use, and they shal
be attached by their bodies to answer to the king and his
crown; a process of proemunirefacias shall be made out
against them, as in other cases of provisors.

By these, says Sir W. Blackstone, the usurped civil power
of the bishop of Rome was pretty well broken down, as his
usurped religious power was, in about a century afterwards-
the spirit of the nation being so nmuh raised against foreign-
ers, that in the reign of H. V. the alien priories, or abbeys,
for foreign monks, were suppressed, and their lands given to
the crown, and no further attemnpts were afterwards made in
support of these foreign jurisdictions.-4 Bi. Com. 112.

After the Reformation, the penalties of proemunire were
extended to mere papal abuses. . Thus, by 24 H. VIII., c.
12, and by 25 H. VIII., c. 19, 21, to appeal to Rome from
any of the king's courts:; to sue to Rome for any license or
dispensation ; or to obey any process from thence, are made
liable to the pains of proemunire.

By 5 Eliz. c. 1, to refuse the oath of supremacy, inurs
the pains of promunire : and to defend the pope's jurisdic-
tion in this realm, is liso a prmunire for the first offence,
and high treason for the second.

84
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Thus far the penalties of prmnunire seem to have kept
within the proper bounds oftheir original institution, namely,
the depressing the power of the pope; but being pains of no
inconsiderable consequence, it has been thought fit to apply
themu to other heinous offences, some of which bear more,
and some less relation to this original offence, and some no
relation at all.-4 Bi. Com. 116. By 13 Car. IL., c. 1, it is
also declared a prermunire to assert malciously and advisedly,
by speaking or writing, that both or either of the houses of
parliament have a legislative authority without the king. By
the Habeas Corpus Act 31 Car. II., c. 2, it is made apr.
munire and incapable of the king's pardon, to send any sub.
ject of this realm to parts beyond seas. By 7 & 8 W. III.
c. 24, serjeants, counsellors, proctors, attorneys, and all o.fi-
cers of courts, practising without having taken the oath or
allegiance and supremacy, and without having subscribed the
declaration against popery, are guilty of prSmunire, whether
the oaths be tendered or not. But these provisions are now
modified by provincial statute.

See ante title, "Oaths of Office."
By 6 Anne, c. 7, to assert that any person, other than

according to the acts of settlement and union, hath any right
to the throne of these kingdoms; or that the king and par-
liament cannot make laws to limit the descent of the crown,
is likewise declared a proenunire.

Numerous as the statutes are on this subject, prosecutions
for this offence have been seldom instituted.

PRESCRIPTION.

By 10 &11 5c. 5, § 1, claims at common law or by pre-
scription to real estate, of thirty years' standing without
interruption, shall not be defeated by shewing that such title
first began at any time prior to such thirty years; and after
sixty years, such title shall be indefeasible. § 2. And se
the right to any watercourse shall not be defeated after
twenty years' possession, by showing commencement prior
thereto; and after forty years', such title shall be inde-
feasible. § 3. 20 years' uninterrupted use of anylight to
any dwelling-house, work-shop, or other building, shail give
an absolute right thereto, unless held under some deed or
writing.

PRESENTMENT.

A presentment generally taken is a very comprehensive
term, including not only presentments, properly so calleg
but also all inquisitions of office, and indictments by a grad
jury. But a presentment, as comionly understood is the
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notice taken by a grand jury of any offence from their own
knowledge or observation, without any bill of indictment laid
before them at the suit of the king; as the presentmnent of
a nuisance, a libel, and the like; upon which the officer of
the court' must afterwards frame an indictment, before the

party presented can be put to answer for it.-2 Inst. 739.
Sec further on this subject, ante title, "Grand Jury."

PRISON BREAKING.

Prison breaking is the offence of a party, who is in legal
custody upon any charge, effecting his own escape by force.
This, by the common law, was anciently accounted felony,
for whatever cause, criminal or civil, the party was lawfully
imprisoned. But by 1 E. IL., stat. 2, it is declared that
none that should from thenceforth break prison should have
judgment of life or member for breaking of prison only;
except the cause for which le was taken and imprisoned
required such a judgment if he had been convicted thereupon,
according to the law and custom of the realm; therefore,
although to break prison and escape, when lawfully commit-
ted for any treason or felony, stll remains felony as at
common law, the breaking of prison when lawfully confined
upon an inferior charge, is punishable only as a high mis-
demeanor, by fine and imprisonment.-4 BI. Com. 130.

In whatever place a prisoner is restrained of his liberty
under a lawful arrest for a supposed crime, whether it be in
the stocks or the street, or in the common gaol, or the house
of a constable, or private person, such place is properly a
prison within the meaning of the statute.-2 Inst. 589;
2 Baw c. 18, § 4.

But if no felony whatever has been committed, and the
party is rmerely in custody on a mittimus, without being
indicted, then he is not guilty within the statute, by breaking
the prison, his imprisonment being, in this instance, unjusti-
fiable.

There must be an actual, and not merely a constructive
breaking, to make the offence felony; therefore, if througb
the negligence of the gaoler, the prison doors are left
open, and the party escapes without using any kind of foree
or violence, he is only guilty of a misdemeanor.-2 Inat.
590• 1 Hale, 611. The breaking must 6e by the prisoner
himself, or by his procurement; for if other persons, with-
out his privity or consent, break the prison, and he escape
through the breach so made, he cannot be indicted for the
breaking, but only for the escape.-2 ffaw. c. 18 §_12; 2
Inst. 590; 1 Hale, 611.
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PRISONER.

If the gaoler keep the prisoner more strietly than he
ought of right, whereof the prisoner dieth, this is felony in
the gaoler, by the common law; and this is the cause, that
if a prisoner die in gaol, the coroner ought t lold an
inquest.- 3 Inst. 91.

Money found upon a prisoner when he is apprehended,
will, in general, be directed to be restored to him before
trial, if it appear by the depositions that it is in no way
material to the charge on which he is tried.-B. v Barnett,
30. . iP., 600.

By 4 & 5 Y., c. 24, § 9, all prisoners tried for felonies
shall be admitted after the close of the case for the prosecu-
tion to make full answer and defence thereto by counsel, or
by attorney, in the courts where attorneys practise as counsel.

§ 11. When the attendance of any person confined in any
gaol or prison in this. province, or upon the limits thereof,
shall be required in any court of assize and ns prius, or
oyer and terminer or general gaol delivery, or other court.
it shall lbe lawful for the court before whom such prisoner
shall be required to attend, in its discretion, to make order
upon the sheriff, gaoler, or other person having the custody
of such prisoner, to deliver such prisoner to the person
named in such order to receive him, which person shall
thereupon instantly convey such prisoner to the place where
the court issuing such order shall be sitting, there to receive
and obey sueh further order as to the said court shall seem
meet: provided always, that no prisoner confined for any
debt or damages in any civil suit shall be thereby removed
out of the district where le shall be confined.

§ 12. All persons held to bail, or committed to prison for
any offence against the law, shall be entitlec to require and
have on demand (from the person who shall have the lawful
custody thereof, and who is hereby required to deliver the
same), copies of the examinations of witnesses, respective-
ly, upon whose depositions they have been so held to bail,
or committed to prison, on payment of a reasonable sum for
the same, not exceeding three pence for each folio of one
hundred words: provided always, that if such demand shall
not be made before the day appointed for the commencement
of the assize or sessions at which the trial is to take plae, suc'
person shall not be entitled to have any copy of such examina-
tion of witnesses, unless the judge, or other person to preside
at such trial, shall be of opinion that such copy may obemade
and delivered without delay or inconvenience te such trial
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but it sbal nevertheless, be competent for such judge or other
person so to preside at such trial, if he shall think fit, to post-

pone such trial on account of such copy of the examination of
witnesses not having been previously had by the party charged.

13. Al persons under trial shallbe entitled, at the time
of their trial, to inspect, 'without fee or reward, ail depositions
(or copies thereof) which have been taken against them, and
returned into the court before which such trial shall be had.

See also titles " Comnitnent," ' lndictable Offences,"
"Sunnary Conviction."

PRIZE FIGHTING.

All persons present at, and countenancing a prize fight are
uilty in law of a misdemeanor. And when suich a figlit is

expected to take place, a magistrate ought to cause the in-
tended combatants to be brought before him, and compel
theo t find sureties to keep the peace till the assizes or
sessions: and if they refuse to do so, he should then commit
them till they comply with such requisition.-R. v. Billing-
ham, 2 U. P. 234.

PROBATE.

Of the office and duty of Executor.

An executor, before the will be proved, may seize and take
into his hands any of the goods of the testator. He may pay
debts, receive debts, make acquittances and releases of debts
due to the testator. Also, an executor may, before probate,
sell or give away any of the goods or chattels of the testator:
and in general, an executor is a complete executor before
probate, to all purposes but bringing of actions.-i Salk. 301;
Went. Off. Ex. 34, 35'; Lovelss on Wills, 258, 259.

TIe executor may, in convenient time after the testator's
death, enter into the house descended to the heir, for the re-
moving and taking away of goods, so as the door be open, or
at least the key be in the door: but he cannot justify the
breaking open the door of any chamber to take goods there;
but only may take those in the rooms which be open.-Love-
lass on Wills, 260.

Of the office and duties of an Administrator.

An administrator cannot act before letters of administra-
tion are granted to him.-Lovelass on Wills. By stat. 31
Edw. III. c. 11, 21 I1. VIII. c. 5, §3, in case any person
shall die intestate, or the executors refuse to prove the testa-
ment, administration shall be granted to the widow or next
of kin, or to both, taking surety for true administration.

ta' .'b;w



By 22 & 23 Car. IL., c. 10, made perpetual by 1 Jac. 2;
c. 17, it is enacted, that the surplusage of an intestate's
estate shall be distributed :-one-third to the wife of the in-
testate, the residue aimongst his children and such as legally
represent them, if any be dead, other than children (not heirs
at law), who shall have any estate by settlement of the in-
testate lin his lifetime, equal to the other shares. Children
other than heirs at law, advanced by settlements, or portions
fnot equal to other shares, shaH have so much of the surplus.
age as shall make the estate of all to be equal. But the heir
at law shall have an equal part in the distribution with the
other children, without any consideration of the value of the
land which he hath by descent or otherwise from the intes-
tate.-§ 4.

If there be no children, nor legal representatives of them,
one Moiety shall be allotted to the wife, the residue equally
to the next of kindred to the intestate, in equal degree, and
and those who represent them.-§ 5.

No representation shall be admitted among collaterals, after
brothers' and sisters' children; and if there be no wife, al
shall be distributed among the children; and if no child, to
the next of kin to the intestate in equal degree, and their
representatives.-§ 6.

No such distribution shall be made till one year after the
intestate's death, and every one to whom any share shall be
allotted, shall give bond with sureties in the said courts, that
if debts afterwards appear, he shall refund his ratable part
thereof, and of the administrator's charges.-§ 7.

A brother or sister of the half blood shall have an equal
share with those of the whole blood.-Com. Dig. Adm. (if.)

If none of the kindred will take out administration, a credi-
tor may, by custom, do it.-Lovelass on Wills, p. 7.

Of thle Will.

No witnesses are absolutely necessary to render valid a
will of merely personal property: but with respect to a will
of real or landed property, until lately, three witnesses were
necessary ; and now by the *4 W. IV., c. 1, §'51, two witnes-
ses are sufficient.

Pro>ate of the Will, hww granted, ec.

*By statute 33 G. III., c. 8, a court is constituted and
established for the granting of probates of wills, and commit,
ting letters of administration of the goods of persons dyin
intestate, to be called the Court of Prcle of the province of
Upper Canada: the Governor to preside therein andpronounce
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judgment in all suits that may be brought before him,witk
power to call in an assessor or assessors to act with him
and from time to time to appoint an official principal, regis-
trar, and other necessary officers. By § 2, the Governor is
authorised to institute, by commission, under the great seal,
in every district, a court for granting probates of wills and
letters of administration of persons having personal estate
within such district, to be called the surrogate court of the
Eastern district; the surrogate court of the Midland
district; the surrogate court of the Home district; and the
surrogate court of the Western district; and also to appoint
from time to time, a surrogate to preside as judge in
each of the said courts, and a registr'ar, and such other
oICers as may be necessary ; and each of the said courts
shall have full power to issue process and hold cogni-
zance of all matters relative to the granting of probates of
wills and letters of administration, and to grant the same
within their respective districts, except as hereinafter men-
tioned. § 3. In cases where the deceased shahl have goods,
chattels, or credits, to the amount of £5, in any other dis-
trict than the one in which he died; or when any person shall
die possessed of goods to the value of £5, in two or more
districts, the probate or letters of administration shall be
graotcd by the court of probate only. By § 6, every 'wil
duly proved shall be kept among the records of said court;
and a transcript thereof duly authenticated under seal of the
court, shallbe taken and received as the regular probate of
such will, in all her. Majesty's courts within this province.
By § 7, no nuncupative will shall be good where the estate
thereby bequeathed shall exceed £30, that is not proved by
three witnesses, at the least, present at the making thereof;
nor unless the testator bid the persons present bear witness;
nor unless made at the last sickness cf the deceased, and in
his dwelling-honse, or where he ld been resident ten days
before making such will, except when such person was taken
sick being from home, and died before he returned. § 8.
After six months from the speaking of such testamentary
words, no nundupative will shal be good, except the substance
thereof were committed to writing within six days after the
making of such will. § 9. No probate shail be granted till
fourteen days after the death of the testator'; nor shal any
nuncupative will be at any time received, unless the widow or
next of kin have been cited. § 10. Nor until due proof le
made beforithe said judge or surrogate, that such person is
dead, and died intestate. § 15. In cases where administra-
tion shall be granted with the will annexed, such letters shal



672 ŠrODNt.

express that such will shall be observed and performed,and
for such purpose the administrator shall enter into bond with
two or more sufficient sureties. § 17. The court of probate
and court of surrogate respectively, shal hold four sittings
or terms for hearing and determining actions, suits, and
causes, &c.: the first term from the first Monday in January
to the Saturday following, inclusive ; the second term from
the last Monday in M11arch to the Saturday following, inclu-
sive; the third term from the first' Monday in June to the
Saturday following, inclusive ; and the fourth term, from the
last Monday in September to the Saturday following, inclu-
sive. § 18. The following fees may be taken.

Fees to be taken by tie Officiai Prinipal and Surrogate.

OFFICIAL PRINCIPAL AND SURROGATE. REGISTRAR.

For seal to the probate of a will, to letters
of administration with the will annexed,
and to letters of administration, where
the property devolving is under £300 £0 16

From£300 to £1000............... 1 0
When above. £2,000. ...... ... 2 0
For seal of the court to any writing or in-

stument......................... 0 13
For receiving caveat ...... O 6
For filing the samre.O 0
For receiving inventory............... 0 6
For filing the sane.................. 0 0
For citation . ....... 0 3
For collatingiwill................... 0
For drawing bond and attesting execution 0 0
For searching register, each year...... 0 0
For office copy, each page 18 lines, six

words in eaci.. ................. 0

0

0

4
8
0
8
0
4
0
0
0

0

APPARATOR Oa MESSENGER.

For service of citation................... .... £0 2
For travelling each mile ...... ................ 0 4

Letters of Administration, hov granted, jc.

iBy the same statute, *33 G. IIL, c. 8, § 11, when appli-
cation is made for letters of administration by any person not
entitled as next of kin to the intestate, the court, before
granting the same, shal issue a citation to the next of kin,
summoning him or lier to shew cause against the same, and
in case the next of kin should happen to be absent from the
province, the court may then grant administration pro tem
to the next of kin in the province. § 12. The judge or sur-
rogate, upon granting letters of administration, shal take

3 4
1 '0
6 8
6 8
1 0

1 0



sufficient bonds from the party, with two sureties, in the
narne of the Governor, according to the form prescribed.

Fom of the condition of the Bond.

The condition of this obligation is such, that if the within
bounden A. B. administrator of all and singular the goods, chat-
tels, and credits of C. D., deceased, do make or cause to be made,
troe and perfect inventory of all and singular the goods chat-
tels and creditss of the said deceased, which have or shall
come into the. hands, possession or knowledge of him, the
said A. B., or into the hands, and possession of any other
person or persons for him, and the same so made, do exhibit
or cause to be exhibited into the registry of court, on or
before the day of next ensuing, and the sarne goods
chattels and credits, and ail other the goods, chattels and credits
of the said deceased, at the time of his (or her) death, which at
any time after shall come into the hands and possession of the
said A. B., or into the hands and possession of any other person
or persons for him, do well and truly administer according to
law, and further do make or cause to be made, a true aId just
account of his said administration, at or before the day of
and all the rest and residue of the said goods, chattels and
credits, which shall be found remaining upon the said adminis-
trator's account, the same being first examined and allowed by
the jidge of the court for the time being, shall deliver and pay
unto such person or persons respectively, as the said judge by
his decree or sentence, conformably to the- provisions in a
certain act of parliament intituled, " an act for the beter settling
intestate estates," and passed in the twenty-second and twenty-
third years of the reign of Charles II., and also in a certain act
passed in the first year of king James IL., contained. shal limit
and appoint, and if it shall hereafter appear that any hast will
or testament was made by the deceased, and the executor or
executors therein named do exhibit the same unto the said.
court, making request to have it allowed and approved accord-
ingly, if the said A. B. within" bounden, being thereunto
required, do render and deliver the said letters of administration
(approbation of such testament being first had and made> in
the said court, then this obligation to be void and of none effect,
or else to remain in full force and virtue."

§13. It shall be lawful for the said judge of probate and
surrogate courts respectively to call by citation such adminis-
trators to account, and to order and mnake just and equal
distribution of what remains clear, after all debts, funeral
and just expenses of every sort first allowed, according to
the provisions of the said àtatutes (22, 23, C. IL., & 1 J. II.)
But no suci distribution shall be made until one year after
the intestate's death, and every one participating in such

85
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distribution shall give bond to refund in case any debt shall
afterwards appear. § 16. An appeal shall be from the
surrogate, court to the court of probate, if made within ffteen
days after the judgment appealed from, and security given
for prosecuting such appeal.

of the Payment of Debts, a-c.

la payment of debts, the excutor or administrator must
observe the rules of priority; otherwise on deficiency of assets,
if he pays those of lower degree first, he may answer those of
a higher out of his own estate.-2 BI. Com. 511. First: the
executor, &c., may pay ail funeral charges and the expense of
taking out letters of administration.->id. Secondly. Debts
due to the king, on record or speciality. Thirdly. Debts of
record are to be paid, viz.: judgments, (docketted according
to the stat. W. & M. c. 20), and of two judgments, he who
first sues execution must be preferred; but before, it is at
the egetion of the executor or administrator to pay which
he pleases first.-2 BI. Com. 465, 511; Treat of Bq. 112.
Pourthly. Debts by specialty or special contract, such as
are due by deed or special instrumen, under seal, covenant,
deed of sale, lease reserving rent, or by bond or obligation.
-2 Bl. lCorn. 465, 511; and rent in arrear is equal to a
debt by specialty.-3 BI. ('om. 347. Lastly. Debts by
simple contract, such as notes of hand, and debts of an
ordinary description, not under seal, and these the executor
is bound to pay as far as lie hath assets, and if no suit be
commenced against him he may pay one creditor in equal
degree bis whole debt, though he has nothing left for the
rest.-2 Bl. Com..512. As to debts of record, the executor
is bound to take notice of these at his peril; but as to debts
due by bond or other specialties, an executor may pay a
debt on simple contract before a specialty, if he hath no
notice of such speciality: for otherwise, it might be in the
power of the obligee to ruin the executor, by keeping the bond
in his pocket, until the executor shall have paid away ail the
assets in discharging simple contract debts.-2 New BAr.
435. a payment of bonds and other obligations after due
notice, it seems that the executor may (in like manner as
respecting debts of record), pay which creditors he thinks
fit first, although' the othor creditors are without remedy if
there be no assets; unless the day of payment in one obliga-
tion is expired, and the day of payment in the other is yet
to come, in which case, the former is to be first satisfied; or
unless there be a suit commenced. But an executor may
confess judgment on one obligation, ad plead that to an
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action brought on another; and if there be two actions
brought on two several obligations, he that obtains judgment
first must be first satisfied.-Lovelass on Wills, 73, 74, 75.
An executor or administrator, if a creditior also, may pay
himself the whole of his demand, to the exclusion of ail other
creditors of the saie degree; but he cannot retain his own
debt in prejudice to those of a higher degree ; neither shall
one executor be allowed to retain his own debt in prejudice
to that of his co-executor, in equal degree ; but both shall be
discharged in proportion.-3 Bi. Com. 18.

PROVIDENT SOCIETIES.

By 13 & 14V., c. 32, § 1, it is enacted that it shall be law-
fol for any nurber of persons to unite for the purpose of
making provision by means of contributions, subscriptions,
donations, or otherwise, against the several contingencies of
sickness, unavoidable misfortune, or death, and for relieving
the widows and orphan children of deceased nmembers; and
the members and officers of such societies may from ime to
time establish branches thereof, so long as the same be con-
fined exclusively to the objects herein set forth. § 2. Such
societies may nominate and appoint proper persons as trus-
tees, treasurers, secretaries, or other officers; and may meet
together from trme to time to make, alter or rescind, or frame
by-laws, rules år regulations, provided the same are not
repugnant to the laws of this province, or directed to the
furtherance of any political or seditious object. § 3. Such
societies may, in the name of such presiding or other officer
thereof, acquire and take by purchase, donation, devise or
otherwise, and hold for the rest of the members, and accord-
ing to the rules and regulations aforesaid, all and every kind
of personal property, and also real property in the province
of Canada, not exceeding five acres, and to sell and alienate
the same, whether acquired before or after the act, and to
purchase other real estate, not exceeding the quantity afore-
said and each of such societies shall have a common seal,
and succession and corporate powers ; § 4, and may require
and take securities from their officers. § 5. And if any
officer, secretary, treasurer, trustee or member, shall obtain
undue possession of, misappropriate, embezzle or withhold
from another member, officers, or other persons entitled to
demand and receive the same, the whole or any portion of
the funds, moneys or other property of such society, and shall
continue to withhold such property after due demand made
by any member or officer duly appointed on behalf of the
society, every such offender shall be guilty of a misdemeanor,

9tooinent, sotrttes *
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and upon conviction lable, at the discretion of the court, to
imprisonment at bard labour in the penitentiary for any term
not exceeding three years, or imprisonment in any other
prison or place of confinement for any term not exceeding
two years, or to suffer such other punishment by fine or i
prisoniment, or both, as the court shall award. § 6. The
printed or written rules of such societies, and the appoint.
ment of any officer, or enrolment of any member, certified
under the hand of the presiding officer for the time being,
and the seal of such society, and the books, minutes and
other documents relative to any portion of the matter in
question, shall be evidence before any court of civil or crimi-
nal jurisdiction. § 7. Members of such societies not to be
liable individually for the debts of such societies. § 8. This
act to be a public act.

PROVINCIAL PARLIAMENT.

By 7 Vie., c. 3, it is provided and enacted, that no pro-
vinciafparliament summoned or called by the sovereign shall
determine or be dissolved by the demise of the crown, but
the same may continue, and may meet, convene and sit, pro-
ceed and act, notwithstanding such demise.

PROVINCIAL REVENUE.

By 8 V., c. 4, intituled "An Act to provide for the man-

agement of the custons and of matters relative to the colle-

tion of the provincial revenue," § 3, the Governor iin

council is authorised to determine what officers or persons it
may be necessary to employ in collecting, managing or ac-
counting for the provincial revenue. § 12. Such officers are
required to take an oath of office (in the form given) before
such officer as the Governor shall appoint. § 18. Any
revenue officer taking or receiving any fee or reward from
any person (not being an officer or person legally authorised
to pay or allow the same) on account of any thing done by
him in any way relating to his office (except such as he:shall
receivë by order or with the permission of the Governor im
council), shall on proof be dismissed from his office or em-
ployment ; and if any person (not being an, officer diily
authorised to pay or allow the same) shall give, offer, or
promise any such fee or reward, such offender shall incut
the penalty of £100, which shall be recoverable before any
court of competent jurisdiction.

§ 15. Any person wilfully making any false statementum
any such examination (in revenue matters) upon oath or in
any solemn affirmation or declaration substituted as aforesaid
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whether such oath shall have been required by this act,
or by any other act relating to the revenue, shall be
deenied guilty of wilful and corrupt perjury, or a misde-
meanor punishable in the same manner as wilful and corrupt
perjury, and be punished accordingly.

S1(. Ail hooks, papers, accounts and documents of what
kind soever kcpt by, or used, or received into the possession
of anv revenue officer, by virtue of his employment, as such
shahl be deemed chattels belonging to her Majesty; and all
noneys or valuable securities received or taken into his pos-
session by virtue of his employment, shall be deemed moneys
and valuable securities belonging to lier Majesty ; and if any
such officer or person shall at any time fraudulently embezzle
any such chattel, money, or valuable security (and any re-
fusal or failure to pay over or deliver up any such chattel,
noney, or valuable security to any officer or person duly
authorised to demand the same shall'be a fraudulent em
bezzleiment), he shall be deemed to have feloniously stolen
the same, and may be indicted and proceeded against, and
being convicted thereof, shall be liable to be punishcd in the
sane manner as any servant who having fraudulently em-
bezzcle any chattel, money, or valuable security received or
taken into his possession, by virtue of his emplòyment for or
account of his master, and being deemed in law to be feloni-
ously stolen, tihe same may be indicted, proceeded against,
and punished.

PROVISIONS.
Sclling unwholsome provisions is an indictable offence at

commo1on law, and so is the forestalling, engrossing or regra-
ting of provisions, whereby the price is enhanced. See
further on this subject, title "Forestalling.

PUBLIC HEALTi,

Bv the *5 Wm. IV. c. 10, intituled "An act to promote the
publié health, and to guard against infectious diseases in thiS
province," the Lieutenant-Governor, by and with the advice of
the exccutive council, may appoint three or more persons in
each town to act as health officers. § 2. Any two of them may,
in the day time, enter upon the premises of persons resident
within the limits of the town, &c., and, examine the same, and
order the proprietor or occupant te cleanse the same, and re-
move whatsoever shall be found there dangerous to public
health; and in case of refusal or neglect, said health officers
nlay, 'with the assistance of the constables and peace officers,
and such ether persons as they may think fit, enter on the pre-
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mises and remove the same. § 3. The lieutenant-governor
and executive couneil, may also make rules and regulations
concerning the entry and departure of boats and vessels, at the
different ports or other places, and the cargoes and passengers.
§ 4. Any person disobeying or resisting any lawful order of
the health officers, or any two of them, or wilfully vio-
lating any rule or regulation, or obstructing the officers in
the execution of their duty, on conviction before two
justices, where suuh offender shall reside, shall forfeit and
pay not less than 20s., nor more than £20, to be levied by
seizure .and sale of the offender's goods by warrant of
the convicting justices, to be paid to the receiver-general,
for the use of the province. § 5. This act to remain
in force one year, and to the end of the next session. §6.
In all cases in which diseases of a malignant and fatal
character shall be discovered to exist in any dwelling-
bouse, &., situate in any unhealthy situation, or be ie a
neglected and filthy state, or inhabited by too many per-
sons, the board of health, or a majority, may, at the expense
of the board, compel the inhabitants to remove therefrom,
and place them'in esheds or tents, or other good shelter,
in some more salubrious situation, until the cleansing and
purification of such dwelling-house, &c., has been effected.
This act to relate to all houses and out houses situate within
one mile of any eity, town or village. This statute was made
perpetual by the *2 Vie. c. 21.

By the 12 V., c. 8, § 1, ttis act to come into force by procla-
nation in case of any formidable epidemie, &c. § 2. The 1,
2, 6, § of the 5 *W. IV., c. 10, to be suspended whist suc
proclamation is in force. § 3. After issuing proclamation the
Governor is authorised to appoint a' "central board of health."

-4. Local boards of health, of not less than three persons,
to be appointed by the municipal councils, and in case of
neglect the Governor may appoint such local boards. § 5.
Central board nay issue regulations for prevention or miti-
gation of disease, and require the local boards to see to the
execution of the same; and may authorise the removal of
patients from their dwellings in, cases of disease of a malignant
and fatal character, and placing them in sheds or tents, or
otber good shelter, until measures can te taken for ttc cleaes
ing and disinfection of such dwellings. § 6. Members of local
boards to be called health officers, and may enter and inspect
any suspected dwellin g-house, &c.; and in case of the owner
or occupier's refusal to obey regulations, such health officers
may, with the aid of the civil power, enter upon such pre-
mises and enforce such regulations. § 7. Expense of central



board, to be defrayed by the province; and of local boards by
their respective localities.§ Regulations of central board to
be sanctioned by the Governor and published in the Gazette.
§ 9. Local by-laws on the subject of health to be suspended,
whilst the regulations under this act remain in force. § 10.
Any person offering any obstruction to any one acting under
the authority of this act, or who shall neglect or refuse to
comply with the said regulations, shall be liable to a penalty
not exceeding £5 for every offence, to be recovered before

ny two justices, and levied by distress and sale by the same
justices, or any other justices; and in default of distress the
offender to be committed to the common gaol or house of
correction, for a period not exceeding fourteen days, unless
the amount be sooner paid. §11. No writ of certorari to
be allowed. §12. Interpretation claüse.

By the general municipal act 12 V., e. 81, § 60, munici-
palities are authorised to make by-laws for providing for
health, and against the spreading of contagious or infectious
diseases; for regulating the interment of the dead; keeping
bills of mortality. Imposing penalties on physicians, sextons
and others for defauht; for providing one or more public
cemetries, and laying out and regulating any. §157. Mem-
bers of municipal corporations to be health officers under the
*D W. IV., c. 10, or any future act for the like purposes.

PUBLIC LANDS.

By 2 V., c. 15, entitled "An Act for the protection of the
Lands of the Crown in this province from trespass and injury,"
§1, comrmissioners to be appointed to enquire concerning
trespass. § 2. On finding parties illegally in possession to
give notice to intruders to remove within thirty days; and
in default of removal such commissioners may by warrant
directed to the sheriff cause such parties to be ejected. § 3.
And in case of their resuming possession the commissioners
are authorised to commit offenders to the common gaol for
a term not exceeding thirty days, and to pay a fine to her
Majesty not exceeding £20. § 4. The commissioners or
any two of them upon investigation finding any person
charged with cutting down or removing any timber or trees,
or for having quarried upon or removed any stone or other
materials from the lands, guilty thereof, may order and direct
the offender to pay a fine to her Majesty not exceeding £20,
and in default of payment that he be committed .to the com-
mon gaol for a period. not exceeding three months. § 5.
Timber, &c., eut but not removed may be seized and sold.



680' UiRWtlå JLn¾.

§ 6. Comissioners authorised to suommon witnesses. §7
Fines, how to be appropriated. § 8. Before the investiga.
tion of any charge under this act the parties to be sum-
moned, and in default of appearance the commissioners may
proceed ex parte. § 9. Sheriffs and other officers bound to
execute warrants of the commissioners. § 10. Commis-
sioners entitled to the same privileges and protection in
respect of any action or suit against them as justices of the
peace. § 11. Appeal against any judgment of the commis-
sioners to be made to the Court of Chancery, and the decision
of the court to be final.

By 12 V., c.. 9, § 1, the provisions of the above act to
extend to all lands in Upper Canada whether surveyed or
unsurveyed, for which no grant, lease, ticket either of loca
tion or purchase, or letter of license of occupation has been
issued, or wlether usually known as crown reserves, clergy
reserves, school lands, or. Indian lands, or by or under any
other denomination. 2. In case of doubt as to the legality
of any possession the conimissioners are authorised to give
the parties notice to quit as in the first mentioned act, and any
person disobeying such notice may lie removed by warrant
cf the commissioners, or one of theim, directed to the sheriff.

3. Personal service of such notice or of the summons to
be issued under the said act not requisite, but sufficient if
delivered to the wifc, or some grown-up person on the pre-
mises; at the same time putting up a duplicate notice in
some conspicuous place on the premises, or when no grown-
up person found on the premises, then by posting duplicate
notices in four conspicuous places on the premises. 4. In
case of resumption after removal the sheriff is required to
make a special return of the warrant of removal to the Court
of Queen's Bench, upon which the court may issue writs of
renoval" as often as necessary for the protection of the
premises. § 5. Such writs may bo superseded upon suffi-
cient cause shewn. § 6. Convictions by the commissioners
may be removed by certiorari into the same Court of Queen's
Bencht, and proceedings there had for the satisfaction of any
fine thereby imposed. § 7. Commissioners authorised O
conmmit parties for contempt when engaged in the execution
of their office.

By 16 V.,'. 159, entitled "An Act to amend the law fer
the sale and the settlement of the public lands," certain
former acts,4 &'5 V., c. 100, and 12 V., c. 31, are repealed.
§ 2. Except as hereinafter provided, provided no free grant
of public land shall be made to any person. § 3 provides
for the settlement of any claims arising out of the repealed



acts. § 4. The Governor in council authorised to fx the
oprice per acre of public lands. § 5. No agent for the sale of
public lands shall purchase any he may be appointed to seli.
§ 6. Licenses Of occupation in the first instance may be
granted giving to the occupant certain rights. § 7. The
comnissioner of crowù lands to .keep a register of assign-
Ments of claims, and thereupon the patent may issue to the
assignee. § 8. The like privilege extended to claims already
registered. § 0.. Free grants may be made to settlers in the
vicinity of any new public roads under such regulations as
may be made by the Governor in council. Such grants not
to exceed 100 acres. §'10. Lands may be set apart for
Markets. gaols, and other public purposes not exceeding ten
acres each. § 11. Licenses of occupation may be revoked
in case of fraud or violation of any of its conditions. § 12.
Settlers in such case may be dispossessed by order in council.
§ 13. The Crown may resume lands when the claim has
beconie forfeited. § 14. A certain sumr not exceeding one-
fifth of the proceeds of school lands may be reserved and
expended for public improvements within the county under
the direction of the Governor in council. § 15. This act
nay be extended to Indian lands by order of the coundil.

16. A list of crown, school and clergy lands for sale to be
published. § 17. The Governor authorised to appoint agents
for sale. § 18. Erroncous patents may be cancelled and
correct ones issued when there is no adverse claim. § 19.
In case of a double grant an equivalent may be granted to
the loser. § 20. iFree grants may be made for deficiencies
arising from any false survey. § 21. Court of Chancery
in Upper Canada may avoid patents issued in error. § 22.
Affidayits required under this act may be made before the
judge or clerk of any county court or any justice of the

peace, or any commissioner for taking affidavits, or agent of
the commissioner of crown lands. § 23. The commissioner
of crown lands and agents under him may be required to
give security. § 24. Crown land commissioner to transmit
yearly to county registers lists of lands sold, &c. § 25. The
Governor in council authorised to make orders for carrying
this act into effect. § 26. Proof may be required by the
commissioners in case of application for patent by the repre-
sentatives of any deceased locatee. § 27. Clergy reserve lots
may be re-sold or re-leased on failure by the original party
to fulfil the conditions. § 28. Land scrip may be received
in payment up to the lst of July, 1854. § 29. Licenses of
occupation heretofore granted to remain in force. § 30.
The interpretation act to apply to this act.

86
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cutting Timber on.

By 12 V., c. 30, § 1, the commissioner of crown lands is
authorised to grant licenses for. § 2. Form of the license,
and its legal effect. § 3. The party licensed to make a return
npon oath of the timber cut. § 4. Timber-, liable to dues
may be followed, seized and detained until paid. § 5. The
giving of bonds or notes not to affect the lien on the tiniber.

6. Provision forsale of the timber seized for dues. §7.
Any person cutting without license to forfeit 15s. per tree,
to be recovered with costs at the suit and in the name
of the cominissioner or resident agent in any court of com-
petent jurisdiction. § 8. Timber alleged to be unlawfully
cut may, upon affidavit of one or more persons made before
a justice of the peace, be seized by the commissioner, officer
or, agent in her Majesty's name wherever found, and secured
until a competent decision obtained. § 9. The seizing
officer may command assistance, and if any person or per-
sons whatsover shall, under any pretence, either by actual
assault, force or violence, or by threat of such assault, force
or violence in any way resist, oppose, molest or obstruct any
officer or person acting in his aid or assistance, such offender
upon conviction shall be adjudged guilty of felony and pun-
ished accordingly. § 10. Any person or persons taking or
conveying away any timber seized or detained under this act
as subject to forfeiture, before the same shall have been de-
clared by competent authority to have been seized without due
cause, such person or persons shahl be deemed to have stolen
such timber, being the property of her Majesty, and to be
guilty of felony, and liable to punishment accordingly. §11.
Timber seized under this act to be condemned if not clained
within one month. § 12. Any wilful false oath under this
act to be deemed perjury. § 13. Parties Maliciously cutting
or loosening booms, or breaking up or cutting boom rafts or
cribs, shall be guilty of a misdemeanor, punishable with fine
and imprisonment of not less than six months.

PUBLIC MEETINGS.

By 7 V., c. 7, reciting, whereas it is the undoubted right
of her Majesty's subjects to meet together in a peaceable and
orderly manner, ndt only when required to do so, in compli-
ance with the express direction of law, but at such other
times as they may deem it expedient so to meet, for the con-
sideration and discussion of matters of public interest, &c.,
it is enacted by § 1, that all public meetings of the inhabi-
tants, or of any particular class of the inhabitants of au
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district, county, riding, city, town, township, ward or parish
in this province, required by law, or summoned or called as
provided by the fourth section; § 2, and all such public
meetings called by the high sheriff, or by the mayor or other
chief municipal officer of any city or town, as provided by
the 5th §, upon the requisition of any twelve or more of the
freeholders, citizens or burgesses of such district, county,
riding, town, &c., having a right to vote for members in
parliament for such locality ; and ail such meetings called by
any two or more justices resident in any such locality, upon
a like requisition of twelve or more of such freeholders,
citizens or burgesses. § 3. And ail public tmcetings declared
to be such by any tzwo justices, as prescribed by the 6th §, shall
be public meetings within the meaning of this act. § 4. In
every notice or summons for calling any such public meeting,
as in the first §, there shall be a notice that such meeting
will be within the protection of this act, such notice to be in
the form or to the effect set forth in schedule A. § 5.- The
notice to be issued by the sheriff, mayor or chief municipal
officer of any city or town, or by two or more justices as in
the second §, shall be issued at least three days before suchl
meeting, and shall set forth the names of the requisitionists,
or of a competent number of them, &c.; such notice to be
in the form or to the effect set forth in schedule B. § 6.
Upon information on oath before any justice of the peace,
that any public meeting, not being of the description nmen-
tioned in the first § of this act, or called under the second
Ç, is appointed to be held at any place within his jurisdiction
and that there is reason to believe that great numbers of
persons will be present at such meeting, it shall be lawful for
any two justices of the locality to give notice of such
meeting, and to declare the same and all persons attending;
within the protection of this act; such notice te be in form
or to the effect set forth in.schedule C. § 7. It shall be the
duty of every sheriff, mayor, justice or other person, calling
any public meeting under the second §, to give public notice
thereof, as extensively as he rensonably may, by posting and
distributiug throughout the locality a competent number of
printed or written copies of the notice callig the same.§
8. The justices who shall declare amy public meeting te be
under the protection of this act, as in the 3rd §, shal give
notice thereof, by causing printed or written copies cf the
notice or declaration issued by them, to be posted and dis-
tributed throughout the locality. 9. The, heriff, mayor,
justice, or other person calling such meeting, or declaring
the same to be a public meeting within the act, under theq3rd



§, is required to attend sucl meeting and continue thereat,
or near the place appointed until the same shall have dis-

persed, and afford assistance in preserving the peace. § 10.

The chairman at sucli meeting shallcommence the proceedings

by causing the summons, or notice, or declarationto be publicly

read. § 11 authorises the chairman at such meeting to cause

by oral direction, any person attempting to disturb the

meeting, to be removed to such a distance as may effectually

prevent interruption, and by an instrument under his hand,

on his own view, to adjudge any offender guilty of interrup-

tion, or disturbance, upon which conviction it shall be lawfal

for any justice, by warrant under his hand, forthwith to

commit such person to the common gaol of the district, or to

any other place of temporary confinement that such justice
may appoint, for any period not exceeding forty-eight hours,

and until the lawful costs of the constable and gaoler shall

be paid. § 12. The chairman at any such public meeting

may command the assistance of all justices, constables and

other persons, to aid and assist him in preserving the peace.

§- 13. Special constables to be sworn in upon the written

application of the chairman to any justice attending the

meeting. § 14. Any person between the age of eighteen

and sixty. refusing to be sworn, upon being required by any

justice, withont lawful excuse, shall be guilty of a misde-

meanor, and it shall be lawful for such justice thereupon to

record the refusal of sucli person, and to adjudge him to pay

a fine of not more than 40s., to be levied as other fines im-

posed by summary prqceedings before justices, or such person

may be proceeded against by indictment. § 15. Any justice

of the locality where such meeting shall be appointed to be

held, may demand, have and take from any person attending
such meeting, or on his way to attend the same, any offensive

weapon, such as fire-arms, swords, staves, bludgeons or the

like, which any such person shall have in his possession; and

in case of refusal, the offender shall be guilty of a msde-

meanor, and such justice may record such refusal, and adjudge

him- to pay a fine of not more than 40s., to be levied as

aforesaid; but no suc conviction shall interfere with the

power of such justice, or any other justice, to disarm such

person without his consent, and against his will, by such force

ais shall be necessary. § 16. Weapons of the value of 5s. or

upwards, peaceably and quietly delivered up, shall be returned

by such justice to the party on the day next after such meet-

ing, and not before, unless destroyed or lost by unvoidable

accident. § 17'. Any person convicted of a battery durng

the day of the meeting, within two miles of the place, shall



be punishable by a fine of not more than £25, and imprison
ment for not more than three calendar months, or either,
in the discretion of the court pronouncing sentence. § 18.
Excepting civil authorities, it shall not, be lawful for any
per'son to cone, during any part of the day of meeting,
within two miles of the place armned with any offensive
weapon; and any person offending herein shall be guilty of
a misdemeanor, punishable by fine not exceeding £25, and

imprisonment not exceeding three calendar months, or both,
at the discretion of the court. § 19. Any person lying in
wait for any person returning from any such public meeting
with intent to assault, or by abusive language, opprobious
epithets, or other offensive demeanor, to provoke such person
or those who may accompany him to a breach of the peace,
shall be guilty of a misdemeanor, punishable by fine, not

exceeding £50, and imprisonment not exceeding six calendar
months, or both, at the discre tion of the court. § 20. Actions
for any thing done under this act to be brouglt within twelve
months.

For the schedules and forms, see the act.

PUBLIC OFFICERS.

By 4 & 5 V. c. 91, after reciting that it was highly ex-
pedient that provision should be made for preventing any
negligence, omission, or irregularity in giving due securities
by all persons employed in situations cf public trust, and
concerned in the distribution or expenditure of public money,
who are required to give security for public moneys coming
to ther hands, and for ascertaining the death of any surety
or sureties of any such person, it is enacted by § 1, that per-
sons hereafter appointed to offices of public trust shall give
security in suci sumn, and with such sureties as the Governor
or principal officers of the department in question shall ap-
prove. § 2. Persons now in office also required to give
security. § 3. Bonds to be registered with the registrar of
the province ; § 4, who shall keep separate entries. § 5.
Officers neglecting to give such security to forfeit their
offices. § 6. In case of death, bankruptcy, or insolvency,
or residence out of the province of any surety, the prin-
cipal shall give notice to the chief secretary cf the province,
or to the principal officer of the department, upon pain of
forfeiting one-fourth of the sum; and neglecting to give
other security shall forfeit his appointment. § 7. Where the
neglect has not been wilful, the Governor may extend the
time for giving such new security. 8. Period limited for
registering bonds te be esti mated from the time of the exe-
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cution by the last party. § 9. Irregularity in bonds not to
vacate the same. § 10. Bonds to be registered notwithstand-
ing the period elapsed. § 11. .Act to apply to existing
bonds., § 12. The 16th and 19th clauses of *3 W. IV., e.
8, relating to sheriffs, repealed. § 13. Uniform practice
established throughout the province. § 14. Iuplicate bonds
entered into by officers in Lower Canada to be deposited as
soon as certain ordinances take effect. § 15. Statement of
bonds to be laid before the legislature within fifteen days
after the opening of every session. § 16. This act not to
extend to municipal offices. § 17. Interpretation clause.

By 7 V., c. 8, it is enacted that it shall not be necessary
to issue new commissions at the commencement of a new
reign, but that a proclamation continuing all public officers
and ftnctionaries in office shall be sufficient, upon their
taking the oath of allegiance as soon thereafter as may be
before the proper officer.

By 14 & 15 V , c. 80, sureties for any public officer may
relieve themselves from responsibility by giving notice to
their principal and the secretary of the province, and such
principal shall find sureties within one month or forfeit bis
appointment; and by 16 V., c. 87, no office shall be avoided
for non-compliance with the provisions of 4 & 5 V., c. 91,
until declared so by the Governor.

See also " Oath of Office.

PUBLIC WORKS.

The 9th V., c. ý7, entitled "An Act to amend the law con-
stituting the Board of Works," repeals the third and all sub-
sequent sections of 4 & 5 V., c. 38, and authorises the
Governor to appoint a chief commissioner and assistant
commissioner, to be styled " commissioners of public works;"
also a secretary, engineer, superintendent and other officers
§ 7. The commissioner to have the management and control
of constructing, maintaining and repairing all canals, har-
bours, roads or parts of roads, bridges, slides and other

public works throughout the province, or buildings constructed
or maintained at the public expense out of the provincal
funds. § 19. The Governor in council to make regulations for
the maintenance and use of such works, and for ascertaining
and collecting the tolls, dues and rates thereon, and imposing
fines not exceeding in any case £50 for any one offence; and
to provide for the non-passing or detention, at fle risk of
the o'wner, of vessels, carrages,. aniis or goods, on whch
tolls are to be paid, or regulations complied with, orr
injury done to such public works, or any fine tihat may hve
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been incurred and remain unpaid ; suc*h regulations to be
published in the O.fficial Gazette. § 19. Officers and soldiers
on duty to pass toll-free. 20. All penalties imposed by
this act, or any regulation under the authority thereof,
shall bc recoverable, with costs, before any justice of
the peace for the district in which the offence shall be
committed, upon proof by confession, or the oath of any
one credible witness; and if not forthwith paid, may be
levied by distress and sale of the goods and chattels of the
offender, by warrant, under the hand and seal of such justice;
and in default of payment or insufficient distress, such jus-
tice may, by warrant under his hand and seal, commit the
offender to the common gaol of the district for such term,
not exceeding, thirty days, as he may direct, unless such
penalty be sooner paid; and the penalties recovered shall
belong to her Majesty, for the public uses of the province,
and be paid over and accounted for accordingly: provided,
that in respect to tolls on timber passing any slide, and to
penalties for violating regulations, or for non-payment: of
tolls, the same may be enforced by and before any justice of
the peace within any district in which such timber may
happen to be at the time of application to such justice.

21. Tolls to be paid over to the receiver-general at inter-
vals not exceeding one month. § 23. The public works in
schedule A. and the materials for the same, shall be vested
iu her Majesty, and be under the control of the commis-
sioners; and other works may from time to time be so
declared by proclamation: provided, that if any district
council shall pass any by-law, secuiring, to the satisfaction of
the government, the payment of the interest on any sum of
money expended on any public road in any such district, and
for iwhich interest the province is liable, it shall be lawful for
the Governor in council, by proclamation, to transfer such
road to the district, which shall be vested in such district
from the date of the proclamation; and the council shall
have power to make by-laws for the management of such
road, imposition and collection of tolls, and impcsition and
levying of penalties for violation of the by-laws, and the
tolls thereof. § 24. The Governor in council authorised to
appoint three arbitrators for each section of the province, to
determine the compensation to owners of land assumed for
public works ; their decision to be subject to the jurisdiction
of the superior courts of law or equity. § 25. The Governor
authorised to refer any unsettled claim for damages to such
arbitrators. § 26. This act not to effect any prior proceed-
ings at law or in equity. § 27. Arbitrators to be sworn i



68:8 tb ¢ 50

the form prescribed. § 28. To have fuil power to sumInon
witnesses and sweav them; witnesses not attending shall be
liable to a penalty of not less than £1, nor more than £5,
recoverable before any one justice, and levied by distress
and sale of the goods of the offender.

SCHEDULE A.

PUBLIC VORKS vEsTE.D IN THE CROWN BY THIS ACT.

Navigations, Canals, and Stides.

The Welland Canal and feeder, together with the portion of
the Grand River from Cayuga Bridge to its mouth; the Welland
River, from Port Robinson to its mouth, and the eut at the
Chippawa; all such portions of the Saint Lawrence navigation
from Kingston to the port of Montreal, as have been or shall be
improved at the expense of the province ; the lock and dam at
St. Anne's; the Scugog River navigation, and the navigation
therewith-viz., from the head of the Lake Scugog to Fenelôn
Falls, and froin thence to Mud Lake, and Buckhorn Rapids,
by Sturgeon, Pigeon and Buckhorn Lakes (hydrauhe privileges
being specially reserved to owners); that portion of the Otona-
bee River between Peterborough and Rice Lake, with the lock
and dam at Whitler's Rapids ; the Rice Lake and the.River
Trent from thence to its mouth, including the locks, dams and
slides between those points; all such portions of the Ottawa
River, fron Bytown upwards, as have been or shall be im-
proved at the expense of the province ; the lock and other im-
provements on the River Richelieu; the Madawnaska River,
from the head of the Ragged Chute to the Chats Lake.

I1arbours, Lake Erie.

Rondeau Harbour, including the piers, breakwater and inner
basin; Port Stanley Harbour antd inner basin ; Port Burwell,
do.; Port Dover, do.; Port Maitland, do.; Port Coîborne, do.

Lakc Ontario.

Port Dalhousie Iarbour; Burlington Bay Canal; Windsor
Harbour.

Roads.

The main provincial road froin Quebec to Sandwich; the
main road from Queenston to Hamilton; the Port Fope and
Rice Lake road; the Windsor, Scugog and Narrows Bridge
road ; the Hamilton and Port Dover road ; the London and Port
Stanley road. Except the Montreal and Quebec Turnpike
Trusts, and such portions of the said roads respectiviely as may
lie within the limits of any incorporated city or town, or as
shall froin time to time be exempted by proclamation, issued
by order of the Governor in courcil, from the operations of ti's
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act, which portions shall, during the period of snch exemption,
rerain subject to the same authorities and provisions of law as
if this act had not been passed ; the tolls collected under this
act upon each road being applicable to the improvement of the
road, and the extension of the improved portion thereof; and
the debt dtie by any commissioners, district, or public body, on
that portion of any road which shall be under the control of the
commissioners of the public works, being thereafter payable
out of the provincial funds.

Chaudiere bridge, near Quebec; the Cap Rouge bridge ; the
St. Ann De la Perade bridge; the Batiscan bridge; the St.
Maurice bridge ; the Union, Suspension, and other bridges over
the Ottawa river, between Bytown and Hull; the Trent bridge
at the mouth of the River Trent; the bridge at the narrows of
Lake Simcoe; the Dunnville bridge; the Caledonia bridge
tho Brantford bridge ; the Paris bridge ; the Delaware bridge;
the Chatham bridge,; and all other canals, locks, dams, slides.
bridges,roads, or other public works of a like nature, constructed
or to be constructed, repaired or improved, at the expense of
the province.

M3laximum Tolls.

See the Act, Schedule B., 1, 2, 3, 4, 5, 6.

By 10 & 11 Vie., c. 24, § 7, notwithstanding Schedule B.
4, in 9 Vie., c. 37 (relating to the maximum rate of tolle on
public roads), the Governor in council is authorised, on re-
port of the commissioners, te place the toll-gates on the said
roads, in that schedule mentioned, at such places and dis-
tances from each other as shall appear to, him advisable and
requisite ; and to vary the schedule in all or any of the parti-
culars, so as the rates of toll shal not be increased beyond
the amount in the said schedule rnentioned, on each time of
passing any toll-gate or gates, and to notify the same in the
Official Gazette. § 8. Tolls at the several toll-gates may be
farmed or leased. § 9. Timber passing slides may be de-
tained until tolls are paid.

By 12 Vie., c. 4, § 1, schedules of maximum tolls annexed
to 9 Vie., c. 37, are repealed-§.2, and the schedules to this
act are substituted instead thereof, and to have the same
effect as if the schedules to this act had been annexed to the
former act [9 Vie. c. 37]. § 5. The public road from Dun-
das to Waterloo is vested in the crown, and placed under the
control of the commissioners.

By 12 V., c. 5, § 12, the Governor in council is authorised
to enter into arrangements with any of the municipal or

87
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district councils, or other local corporations or authorities (a),
or with any company in Lower or Upper Canada, incorporated
for the purpose of constructing or holding such works, or
works of a like nature in the same section of the province, for
the transfer to them of any of the public roads. harbours,
bridges or publie buildings, which it may be found
more convenient to place under the management of such
local authorities or companies; and on the completion
of such arrangements, to grant for ever, or for any
term of years, all or any such roads, harbours, bridges
or public buildings, to the district or municipal council or
other local authority or company with whom such arrange-
ment may have been made. § 13. Such grant to be effected
by order in council; and nothing in this act, or in any order
la council, shall exempt any person from punishment or

penalty imposed by any act or law, or under the authority of
any act or law, for any offence relative to any public work or
works; but so much of any such penalty as would otherwise
belong to the crown shall (if so provided in the order in
council) belong to the grantee under such order'; otherwise,
it shall belong to the crown.

By 13 & 14 V., c. 13, the commissioners arc authorised to
assume lands in the neighbourhood of any public work, with
the like powers conferrec by 9 V., c. 37.

By 13 & 14 V., c. 14, intituled " An Act to extend the
acts for the formation of companies for constructing roads
and other works, to companies formed for the purpoe of
acquiring public works of like nature," after reciting thatit
was expedient to extend the benefit of the acts hereinafter
mentioned to companies to be formed for the purpose of
acquiring and holding public works or property, under the
provisions of the act authorising the transfer of such works
or property to any such company, or to other parties therein
designated. it is enacted by § 1-that, subject to the pro-
visions of this oct, the 12 V. c. 56 (which relates to Lowér
Ganada), and the act 12 V., c. 84 (b) (wlech relates to Wppr
Canada), shal be and are hereby extended, and shall apply
to any company to be formed for the purpose of aequiring
for ever, or for any term of years, any of the public road8,
harbours, bridges or public buildings, which may be lawfuly

(a) The 14 & 15 V., e. 57, § 1, removes doubts existing wheher ner
ihe 12 V., c. 5, municipalities could acquire any such publiewùtck ,.if
situate beyond their limits.

(5) The 12 V., 'c. 84, has been repealed by 16 V., c. 190, saving ail
companies incorporated under the same, which shal in future bezsubject to
the provisions of said act 10 V., c. 190. But the latter aot cntaiMes no
provision for acquiring public works hereafter.



transferred to any such, company under the act 12 V., c. 51
or for the purpose of so acquiring andi of improving or
extending a.ny su-ch publié work, as fully and effectually as
if such purpose were- expressly enumerated in. the said
acts jfrstly and secondly mentioned: provided always, that
notwithstanding any thing in either of the said acts, no com-

pany to be foried under this act shall be liable to be opposed
or prevented from, acquiring such works, or from using -and
working the saie, by any nunicipal council or other
party, nor shall the company be bound to make any re-

port respecting such work, to any municipal authority;
nor shall such municipal authority, or the Crown, have the
right of taking su-ch work at the end of any term of
years; but the provisions of the said acts respectively, as
to such opposition and prevention, .or to such report, or
to the taking of the works or property of the company
by any municipal authority, or by the Crown, shal apply
onlly to the extension of the sane beyond the local limits of
the work when transferred to the company; nor shall any-
of the provisions of the said acts which shaIl be inconsistent
with any lawful provision or condition in any order in coun-
cil lcgally Made under the act thirdly mentioned, or with
the riglts transferred by the same, apply to the company to
which such order in council shall relate; but nothing herein
contained shall prevent the reservation in any such order of
the power of taking any such work, with or without any
such extension, and by the Crown, or any municipalauthority;
on the terms and; conditions therein to be expressed : pro-
vided; always, that § 35 of the frst cited act, and § 37 of
the act secondly cited, shal apply to roads, bridges and other
works transferred tou any company, and to the company to
whoma the. saie shall have been transferred in relation to
such roads, bridges and works. 2. The tolls to bo taken
by any such company on any such public work, not being a
road, shall not be regulated by the provisions of the acts
firstly and- secondly mentionedt, but by 12 V., c. 4, unless
some lower mcexiurin be fixed by order in council, tran-sfer-
ring the work to,,the company; and the tolls to be-leviecd on
any road, or any extension of such public works, shall be
regulated by the acts ftrstly and secondly mentioned, in the
absence of any special provision for lower rates in the, order'
in council afóresaid. § 5. No road, bridge or public work,
shal be tr-ansferred to any company.without the reservatieo
power ou- the part of the government to resume the same at-
any time after the. expiration of a period which shaIl not
exceed ten years on the: conditions, to be embodied iru-the-
order ini coundil; aadi no such road or public work' shal be
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leased to any company for more than ten years, nor sold or
leased unless security be given for an amount equal to ten
per cent. of the actual value in case of sale, or estimated value
in case of lease ; and in every instance one of the conditions
of sale or lease shall be that such work shall be kept in
thorough repair, to be decided on by the engineer of the
Board of Works.

By 14 & 15 V., c. 37, cntitled an act to remove doubts as
to municipal corporate bodies acquiring publie works without
the limits of such municipalities, such doubts are, by § 1,
removed. But the remainder of this act is repealed by 16
V. c. 190.

§ 6. Enacts that every such local corporate body or au-
thority shall keep every such road in good and sufficient
repair, and upon default thereof, shall and may be indicte&
at any court of general quarter sessions of the peace, or
other court of superior jurisdiction of any county or union of
counties, within or along the boundary of which such road
shall be out of repair, and upon being convicted, the court
before which such conviction shall be had, shall direct such
local corporate body or authority to make the necessary
repairs, for the want of which such prosecution shall have
been commenced, within such time as to the court shall seem
reasonable ; and that in case such repairs shall not be com-
pleted within such time, the county council of the locality
within or along the limits of which the road may be situate
in part or wholly, shall and may cause the necessary repairs
to be made, and the amount expended on such repairs, toge-
ther with twenty-five per cent. increase thereon, shall and
may be recovered from the corporate body or authority own-
ing the road and so neglecting to make such repairs, by
action of debt in any court of competent jurisdiction.

Riots at Public Works.

By 8 V., c. 6, §, 1, this act to come in force, in any
locality where public works are being carried on, upon the
Governor's proclamation, and to cease iupon the like procla-
tion. § 2. While this act shall be in force, no person em-
ployed upon any canal or other public work, shall have in his
possession or under his care any gun, blunderbuss, pistol or
other fire-arm, or any stoek, lock, barrel or any other part of
such gun, &o., or any bullets, sword, sword-blade, bayonet,
pike, pike-head, spear, spear-head, dirk, dagger or other irs'tru-
ment for cutting or stabbing, or other arms, ammunition or
weapon of war, under a penalty of not less than 10s.,.nor
more than 20s. for every such weapon found in his Ipoàses-
sion. § 3. Within the time appointed in sueli proclama-



tion, cvery person so employed shal bring and deliver up to
some magistrate or commissioner, cvery such weapon as
aforesaid, taking a receipt for the same. § 4. Such weapons
to be returned when the act shall cease to be in force. § .5.
Weapons unlawfully kept may be seized by any justice, com-
missioner, constable or other peace officer and forfeited to
her Majesty. § 6. Concealment of any such weapons to be
subjcct to a penalty of not less than £10, nor more than
£25. § 7. Any jastice or commissioner may, on the oath
of a credible witness that he believes any such weapon is in
the possession of any party contrary to this act, issue a war-
rant to search for and seize the same : and in case admission
to any such house or place cannot be obtained within a rea-
sonable time after demand, such constable or peace officer,
and person in his aid, may enter the same by force, by day
or by night, and seize such weapon: and unless the party
do, within four days, prove to the satisfaction of such justice
or cominssioner that the weapon so seized was not in his
possession or in his house contrary to the truc spirit of this
act, the same shall be forfeited to her Majesty. § 8. Per-
sons carrying weapons within the limits or locality, when
this act shall be in force, may be arrested and detained and
comMitted for trial for a misdemeanor, unless lie shahl give
sufficient bail for his appearance. § 9. Monthly returns'to
be made of all weapons delivered up. § 10. Weapons for-
feited to be sold and the proceeds paid over to the receiver-
general. § 11. Limitation of actions. § 12. Penalties
under this act may be prosecuted for and recovered before
any two justices of the locality, who may, on complaint on
oath, issue their warrant for bringing the offender before
them, and if convicted on the oath of one witness other than
the informer, or by his own confession, the justices shall
impôse such penalty. § 13. The Governor authorised to
raise a mounted police force for better carrying this act into
effect. § 14. Officers to be appointed by the Governor, and
to be justices of the peace where the act shall be in force.
§ 15. The mounted police force to be declared to b con-
stables. § 16. Expenses of carrying this act into effeet to
b defrayed by the Board of Works. § 18. Act to continue
in force two years.

By 14 & 15 V., c. 76, § 1, the above act may be extended
to places where works have been undertaken by private
companies, but to cease on proclamation.

The original act was continued by several acts, and lastly,
by the 20 V., c. 16, te the lst January, 1858, and to the
end of the next session of the legislature.
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PUBLIC WORSHIP.

By 4 & 5 V., c. 27, § 31, if any person shall wilfuliy
disturb, interrupt or disquiet any assemblage of people mét
for religious worship, by profane discourse, by rude and
indecent behaviour, or by making a noise, either within the
place of worship, or so near it as to disturb the order and
solemnity of the meeting, such person shall, upon conviction
before any justice of the peace, on oath of one or more
credible witnesses, forfeit and pay any sum not exceeding
£5 as such justice shall think fit; § 32, to be levied with
the costs within the period specified for payment thereof, at
the time of conviction by tho justice before vhom such

conviction may have taken place, and in default thereof, the
offender shall be committed for any terra not exceeding one
month, unless the costs and fine shall be sooner paid. § 8.
Appeal lies to the sessions.

PUNISHIMENT.

Under the 4 5 V., c. 24.

Pelony.-§ 34. Every person convicted of any fclony, not
punishable with death, shall be punished in the manner pre-
scribed by the statute or statutes specially relating to such
felony; and that any person convicted of any felony for
which no punishment hath been or hereafter may be speci-
ally provided, shall be deemed to be punishable under this
act, and shall be liable at the discretion of the court to be
imprisoned at hard labour in the provincial penitentiary for
any term not less than seven (a) years, or to be imprisone&
in any other prison or place of confinement for any term n;ot
exceeding two years.

(b) Transportation.-§ 25. If any person sentenced or ordered
or hereafter to be sentenced, or ordered to be transported, or
who shall have agreed, or shall agree, to transport or banish.
himself, or herself, on certain conditions, either for life or
for any number of years, shall bo afterwards at large, within
any part of this province, contrary to such sentence, or.der,
or agreement, without some lawful cause, before the expira-
tion of his or lier term of transportation or banishment,
every such offender shall be guilty of felony, and shail be
transported beyond th.e seas for his or lier natural life, and
previously to transportation shall be imprisoned for any term
not exceeding four years; and every such offender mayhes

(a) See 6 V., c. 5, 2, which enables the court in its discretionto re.O4
the period to three years.

(b) See also same. statuts, ,4; which, substitutes imprisonment i the
penitentiary for transportation.
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tried either in the district, county or place wherc such
offender shall be found at large, or at the district, county,
or place in or at which sentence or order of transportation
or banishment was passed or made. 26. In any indict-
ment or information against any offender for being at large
in this province, contrary to the provisions of this act, or of
sny other act hereafter to be in force in this province, it
shall bc sufficient to allege the sentence or order of transpor-
tation or banishment of such offender, without alleging any
indictment, information, trial, conviction, judgment, or other
procecding, or any pardon or intention of mercy, or signifi-
cation thereof, of or against, or in any manner relating to
sucih ofiender. § 27. The clerk of the court or other officer
hiaving the custocdy of the records of the court, where any
such sentence or order of transportation or banishment shall
have been passed or made, or his deputy, shall, at the
request of any person, on behalf of her Majesty, make out
and give a certificate in writing, signed by him, containing
the effect and substance only (omitting the formal part) of
any indictment, information and conviction of such offender,
and of the sentence or order for his or ber transportation or
banishment (not taking for the same more than the sum of
five shillings); which certificate shall be sufficient evidence of
the conviction and sentence, or order for the transportation
or banishment of such offender ; and every such certificate
shall be received in evidence upon proof of the signature of
the person signing the same.

Imprisonment.-§ 28. Where any person shall be con-
victed of any offence punishable under this act, for which
imprisonment may be awarded, it shall be lawful for the
court to sentence the offender to be imprisoned, or to be
imprisoned and kept to hard labour in the common gaol or
house of correction, and also to direct that the offender shall
be kept in solitary confinement for any portion or portions
of the term of such imprisonment, or of sucli imprisonment
with hard labor, not exceeding one month at any one time,
and not exceeding tbree months in any one year, as te the
court in its discretion shall seem meet. § 29. Whenever
sentence shall be passed for felony on a person already im-
prisoned under sentence for another crime, it shall be lawful
for the court te award imprisonment for the subsequent cf-
fence, to commence at the expiration of the imprisonment, to
which such person shall have been previously senteed,
although the aggregate term of imprisonment may exceed
the term for which such punishbment could be otherwise
awarded.

Second convictio.--§ 30. If amy pëerda shai be dnictèd
of any felony not punishable with death, ocmmittedàR&fre
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previous conviction for felony, suclh person shall, on sucI
subsequent conviction, be liable, at the discretion of the
court, to be imprisoned at hard labor in theo provincial peni-
tentiary for any term not less than seven years, or to be
imprisoned in any other prison or place of confinement for
any term not excceding two years: and in any indictment
for any such felony, committed after a previous conviction
for felony, it shall b suficient to state that the offender
was at a certain time and place convicted of felony without
otherwise describing the previous felony, and a certificate,
containing the substance and effect only (omitting the for-
mal part) of the indictment and conviction for the previous
felony, purporting to b signed by the clerk of the court,
or other officer having the custody of the records ofthe court,
where the offender was fist convicted, or by the deputy of
such clerk or officer, for which certificate a fce of five shil-
lings and no more shall be demanded or taken, shall upon

proof of the identity of the person of the offender be suffi-
cient evidence of the first conviction, without proof of the sig-
nature or official character of the person appearing to have
signed the same; and if any such clerk, officer or deputy shall
utter any false certificate of any indictment and conviction
for a previous felony, or of any sentence or order of transpor-
tation or banishment, or if any person other than such clerk,
officer or deputy, shall sign any sucli certificate as such clerk,
officer or deputy, or shall utter any such certificate with a
false or counterfeit signature thereto, every such offender
shall be guilty of felony, and being lawfally convicted, shall
be liable at the discretion of the court, to be imprisoned at
hard labour in the provincial penitentiary, for any term not
less than seven years, or to be imprisoned in any other
prison or place of confinement for any term not exceeding
two years.

Pillory abolshed.-§31 That from and after the com-
mencement cf this act, judgment shall not be given and
awarded against any person or persons convicted of any
offence that such person or persons do stand in the pillory,
any law, statute, or usage to the contrary notwithstanding;
provided that nothing horein contained shall extend, or
b construed to extend, in any manner to change, alter,
or affect any punishment whatever which may now be by law
inflicted, in respect of any offence, exceptig only the punish-
ment of the pillory.

Commencement of Inzrisonment.-That the period oflm-
prisonment in the provincial penitentiary in pursuance of any
sentence passed under this act, or under any other aet re-
lating to the punishment of offences by confinement and iun-
prisonment in the provincial penitentiary shail be heldte

UtiníØ-jtWent.



~utrtr4flhreî~t. 697

commence from the period of passing such sentence, whether

the convict upon whom such sentence shall be passed shall be-

removed to the said provincial penitentiary forthwith, or be

detained in, custody in any other prison or place of confine-

ment previously to such removal.

Under the 4 ani 5 V., c. 25s

Simple Larceny.-§ 3. Any person convicted of simple
larceny, or felony punishable as simple larceny, shall (except
as otherwise provided) be liable, at the discretion of the

court, to bc imprisoned at hard labour in the provincial peni-
tentiary for any term not less than seven years, (a) or to be
imprisoned in any prison or place of confinement for any
term not exceeding two years.

Felony or Misderneanor.-§ 4. Any person being convic-
ted of felony or misdemeanor punishable under this act, for
which imprisonment may be awarded, it shall be lawful for
the court to sentence the offender to be imprisoned and kept
to hard labour in the common gaol or house of correction,
and also to direct that the offender shall be kept in solitary
confinement for any portion or portions of such imprisonment,
or of such imprisonment with hard labour, not exceeding
one month at any one time, and not exceeding three months
in any one year, as to the court shall seem meet.

The punishment for specific offences mentioned in this act
has been already stated under the various titles embracing
such offences.

Under the 4 , 5 V., &. 26.

falicious injury to Property.-The punishment for the
several classes of offence enumerated in this act will be found
under their respective titles.

Lnprisonment with liard Labour.-§ 27. Any person
convicted of any indictable offence under this act for which
imprisonment may be awarded, the eourt may sentence the
offenders to be imprisoned, or to be imprisoned and kept to
hard labour in the common gaol or house of correction; ad
may also direct that the offender shall be kept in solitary
confinement for any portion or portions of such imprisonment,
or of such imprisonment with hard labour, not exceeding one
month at any one time, and not .exceeding three months in
any one year, in the discretion of the court.

Under the 4 e 5 V., c. 27.
Administering Po uon.-§ 9. Whosoever shall administer

or cuse to be taken by amy person, any poison or other de-

(a) But see 6 V., c. 5, § 2, which enables the cou'rt i"-its discretion te
reduce the period to three years.
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structive thing, or shall stab, cut or wound any person, or
:shall by any means whatsoever cause to any person anV
bodily injury dangeroas to life, with intent to commit murder,
lial be guilty of felony, and being convicted thereof shall
uffer death.

Attempt to Murder.-§ 10. Whosoever shall attempt to ad-
minister to any person any poison or other destructive thing, or
shall shoot at any person, or shall by drawing a trigger or in
any other manuer, attempt to discharge any kind of loaded arms
at any person, or shall attempt to drown, suffocate, or strangle
any person, with intent to commit the crime of murder, shall,
aithough no bodily injury shall be Cffected, be guilty of felony;
and, being convicted thereof, shall be liable, at the discretion
of the court, to be imprisoned at hard labour in the provincial
penitentiary for the term of his natural life, or for any termnot
less than seven years,(a) or to be imprisoned in any other prison
or place of confinement for any term not exceeding two years,

Cutting and Maiming.-§ 11. Whosoever shall unlawfully
and maliciously shoot at any person, or shall by drawing a
trigger, or in any other manner, attempt to discharge any
kind of loaded . arms at any person, or shall stab, cut or
wound any person, with intent in any of the cases aforesaid
to maim, disfigure, or disable such person, or to do some other
grievous bodily harm to such person, or with the intent to resist
or prevent the lawful apprehension or detainer of any person,
shall be guilty of felony, and being convicted thereof, shall
be liable, t the discretion of the court, to be imprisoned at
hard labour in the provincial penitentiary for the term of his
aatural life, or for any term not less than seven years, (a) or
to be imprisoned in any other place of confinement for any
term not exceeding two years.

Using Explosive or Corroeive Matter.-§12. Whosoever
shall unlawfally and maliciously send or deliver to, or cause
to betaken, or received by any person, any explosive sccb-
stance, or any other dangerous or noxious thing, or shall
cast or throw upon or otherwise apply to any person, any
eorrosive fluid, or other destructive- matter, with intent to
burn, maim, disfigure, or disable any person, or to do some
other grievous bodily harm to any person, and whereby any
person shall be burnt, maimed, disfigured or disabled, or re-
ceive some other grievous bodily harm, shall be guilty of feIony,
and being convicted thereof shall be liable, at the discretion
of the court, be imprisoned at hard labour in the provincial
penitentiary for the term of his natural life, orfcr any trW
not less than seven years, (a) or to be imprisoned in any othér

(a) See note (a) page 697.



prison or place of confmement for' any term not exceeding
two years.

Aortion.- 13. Whosoever, with intent to procure tho

miscarriage of any woman, shall unlawfully administer to her,
or cause to be taken by her any poison or other noxious thing,
or shall unlawfully use any instrument or other means whatý-
soever with the like intent, shal be guilty of felony, and
being convicted thereof shall be liable, at the discretion of

the court, to be imprisoned at hard labour in the provincial
penitentiary for the terni ofhis natural life, or for any terni not
less than seven years,(a) or to be imprisoned in any other prison
or place of confinement for any term not exceeding two yearsi

Homicide.- § 27. No punishment shall be incurred by any
person who shall kill another by misfortune, or in his own
defence, or in any other manner without felony.

ccessories.--§ 35. Every principal in the second de-
gree, and every accessory before the fact, shall be punishable
with death or otherwise, in the same manner as the principal
in the first degree is by this act punishable ; and every ae-
cessory after the fact to any felony punishable under this
act, shall, on conviction, b liable to be imprisoned for any
term not exceeding two years.

Imprsonment.-§ 3b. When any person shall be convicted
of any offence punishable under this act, for which imprisoI-
ment may be awarded, it shall be lawful for the court to sen-
tence the offender to be imprisoned, or to be imprisoned and
kept to hard labour, in the common gaol or house of correc-
tion, and also to direct that the offender shall be kept in
solitary confinement for any portion or portions of such im-
prisonment with hard labour, not exceeding ue month at
îny one tiue, and not exceeding three months in any one
one year, as to the court in its discretion shall seem meet.

Assault.-§ 37. On the trial of any person for any of thie
offences hereinbefore mentioned, for any felony whatever
where the crime charged shall inelude an assault against the

person, it shall be lawful for the jury tO acquit of the felony,
and to find a verdict of guilty of assault against the person
indicted, if the evidence shall warrant such finding; and when
such verdict shall be found, the court shall have power te iM;-
prison the person so found guilty of an assailt, for any term
not exceediug three years.

Jilitary.-§ 38. Proyided always, and be it enacted, that
nothing herein contained shall alter or affect any of the lawa
relating te the government of her Majesty's land or naval
forces.

(a) See:note (a) page.697.
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Pardon.-§ 89. It shalhbe lawfu for the Queen's Majesty,
and for-the Governor, Lieutenant-Governor, or person admin.
istering the government of the province, to extend tlie royal
mercy to any person ,imprisoned by virtue of this act, although
lie shall be imprisoned for non-payment of money to some
party other than the Crown.

By the 6 V., c. 5, § 1, after reciting that it was expedient
to enable the courts before whom offenders might be convicted
in certain cases better to proportion the punishment to the

guilt of the offence, it is enacted, that so much of the 4 & 5
V., cc. 24, 25, 26 & 27 (or of any other law), as is incon-
sistent with this, shall be repealed. § 2. That for every
offence for which by any of the above-mentioned acts the
offender is liable to imprisonment in the provincial peniten-
tiary, but may instead thereof be imprisoned in any prison
for any term not exceeding two years, the offender nay, if

convicted, be punished, in the discretion of the court, by im-
prisonment in the provincial penitentiary for any teri not

less than three years, and not exceeding the longest teri for
which such offender might have been so imprisoned if this
act had not been passed, or by imprisonment in any other
prison or place of confinement for any term not exceeding
two years, in the manner prescribed by such act: provided,
that this act shall not prevent such offender from being
punished by imprisonment in the' provincial penitentiary for
life, if he might have been so punished if this act had not

been passed. § 3. That for every offence for which by any of

the said acts the offender might be punished by imprisounment
for such term exceeding two years, such imprisonment, if

awarded for a longer term than two years, shall be in

the provincial penitentiary. § 4. That for every offence for

which by any of the said acts, or by any other act or law,

the offender might, if this act had not been passed, have been

punished by transportation beyond seas, such offender May,
if convicted after the passing of this act, be punished by im-
prisonment in the provincial penitentiary for any term for

which he might have been transported if this act had not

been passed, or by imprisonment for life, if without this act

lie might have been punished by transportation for life.

By 14 & 15 V., c. 2, § 2, it is enacted that whenever any

offender convicted after this act (the Penitentiary Act) shall

corne into effect, shall be punishable. by imprisonment, such

imprisonnient shall, if it be for two years, or any longer termi,

be in the provincial penitentiary, any thing in the 6V., c. 5,

or any other act to the contrary notwithstanding: provided

that nothing herein contained shall prevent the reception

and imprisonment in the said penitentiary of any prisoner
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sentenced for any period of time by any military or militia

court martial, or military authority under any military act.

QUAKERS.

*By 49 G. III., c. 6, it is enacted that every Menonist or
Tunker, in cases in which an oath is required by law, or upon
any lawful occasion wherein the affirmation or declaration of
a Quaker will by law be admitted, sha3l be and is hereby
permitted to make his or her affirmation or declaration in the
samne manner and form as a Quaker by the laws now in force
is required to- do, having first made the following affirmation
or declaration

f, A. B., do solemnlv, sincerely, and trufy affirm and de-
clare, that I am one of the Society of Tunkers or Menonists."

(as t/e caise ay be.]

Which affirmation or declaration shall be of the sarne force
and effect in all courts of justice, and other places where by
law an oath is required, as if such Menonist or Tunker had
taken an oath in the usual form; and all persons autborised
to administer an oath, may administer such affirmation or
declaration. § 2. Any person making a false affirmation or
declaration, shall incur the pains and penalties of pcrjury.
§ 3. No Menonist or Quaker shall by virtue of this act be
qualified to serve on juries (a) in criminal cases, or hold
or enjoy any office under government. By *10 G. IV.,
C.1, Quakers, Menonists, Tunkers and Moravians are admit-
tel to give evidence, in criminal cases, upon making an affir-
mation in the following formu in lieu of an oath:

I, A. B., do solemnly, sincerely, and truly declare, that I
am one of the Society called Quakers, Menonists, Unitas Frat-
Amm, or Moravians " [as the case nay be.]

And any person convicted cf a false affirmation, shall incur
the pains and penalties of perjury ;- but such persons shall
not be permitted to serve on juries in criminal cases.

Bv the Militia Act, 18 V., c. 77, § 7, all persons having
certificates from the society of Quakers, Menonists, and
Tunkers, or any inhabitant of this province of any religious
denomination otherwise subject to military duty in time of

peace, but who from the doctrine of his religion shall be
averse to bearing arms, and shall refuse personal military
service, shall be exempt therefrom.

(a) The 10 G IV., c. 1, 3, contained a similar provision against their
serving onjuries in criminal cases. But it was repealed by the 14 & 15 V.,
é. 65, ê 2. The 49 G. III., c. 6, does not appear to have been expressly
repealed, but is no doubt in efect superseded as to jiuries by the " Jury>'
Act, 13 & 14 V,., c. 55.
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RAILWAYS,

By the 12 V., c. 28, railroad companies when required by
the postmaster-general, the commander of . M. forces, or
person having the command or superintendence of the police
force, shall carry the mail, naval or military forces, or militia,
artillery, ammunition or other stores, policemen, constables
and others travelling on ber Majesty's service, and place any
electric telegraph belonging to them at the disposal of herNMi.

jesty's government or such officers as aforesaid ; such services
to be performed upon such terms as the parties may agree,
and in case of difference, to be fixed by the Governor in council,

By 12 V., c. 29, the Governor in council is authorised to
guarantee the interest on loans to any company chartered
by the legislature for the construction of a line of railhaynot
less than 75 miles in extent, on condition that the interest
shal not exceed six per cent.; that the surm on which in-
terest shall be so guaranteed shall not be greater than that
expended by the company before the guarantee given, and
shall be sufficient to complete their road ; no such guar-
antee to be given until one-half of the entire line of road shall
have been completed; that such interest be the first charge
on the tolls, and no dividend declared till such interest paid;
that so long as any part of the principal on which interest is
guarantecd by the province remains unpaid, no dividend
shall be paid to the stockholders until a sum equal to three
per cent. on the amount so remaining unpaid shall bave been
set aside fron the surplus profits and paid over to the receiver
gencral under the provisions contained in this act, as a sink-
ing fund, antl that the province shall have the first mortgage
or lien upon the road, tols and property of the company.

By the General Consolidation Act, 14 & 15 V., c. 51, the
preamble of vhich states " that it is expedient to establish
a general and uniform system for the construction and man-
agement of the railways hereafter to be undertaken in
Canada." Be it therefore enacted, &C.

[The first eleven sections relate to matters connected with
the construction of railways and corporate powers, &c. The
following only are noticed as being of more general publio
interest.]

Hfig7ways ancl Bridges.

12. That the highways and bridges shall be regulated
as follows: Tirstly. Te, railway shall not be carried along
any existing highway, but merely cross the same in the lind
of the railway, unless leave be obtained from the proper muni-
cipal authority therefor, and no obstruction of such highway



with the works shall be made without turning the highway,
so as to leave an open and good passage for carriages, and
on completion of the works, replacing the highway under a

penalty of not less than £10 for any contravention: but in

cither case the rail itself, provided it does not rise above or

sink below the surface of the road more than one inch, shall
not be decmed an obstruction.

&condly. No part of the railway which shall cross any
highway without being carried over by a bridge, or under by

tunnel, shall rise above or sink below the level of the high-
way more than one inch; and the railway may be carried
across or above any highway within the limits aforesaid.

T/rdlJy. The space of the arch of any bridge erected for
carrying the railway over or across any highway shall at all
times be and be continued of the open and clear breadth and
space under such arch of not less than twenty feet, and of

height from the surface of such higliway to the centre of
suc arcli of not less than twclve feet, and the descent under
susc bridge shall not exceed one foot in twenty feet.

Fourthly. ,The ascent of al bridges erected to carry any
highway over any railway shall not be more than one foot
in twenty feet increase over the natural ascent of the higih-
way ; and a good and sufficient fence shall be made on each
bide of every bridge, which fence shall not be less than four
feet above the surface of the bridge.

Eift/ly. Signboards stretching across the highway crossed
at a level by any railway shall be crected and kept up at
each crossing at such height as to leave sixteen feet from
the highway to the lower edge of the sign board, and having
the words, " Railway Crossing," painted on each side of the
signboard, and in letters not less than six inches in length;
and for every neglect to comply -with the requirements of
this section, a penalty not exceeding £10 shall be incurred.

Fences.

132. Firstly. Fences shall be erected and maintained on
each side of the railway of the height and strength of au
ordinary division fence, with openings or gates or bars
therein, and farm crossings of the road for the use of the
proprictors of the lands adjoining the railway ; and also
eatde-guards at all road crossings suitable and sufficient to
prevent cattle and animals from getting on the railway ; and
until such fences and cattle-guards shall be duly made, the
company shall be liable for all damages which shall be
done by their trains or engines to cattle, (a) horses,

(a) But see 20 V., c. 12, § 16, 'which prohibits cattle running at large
upon any highway within half a mile of any railway crossing.
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or other animals on the railway; and after the fences or
guards shall be duly made, and while they are maintained,
no such liability shall accrue for any such damage unless
negligently or wilfully done; and if. any person shall ride,

lead or drive any horse or any other animal upon such
railway, and within the fences and guards, other than the

farm crossîngs without the consent of the company, he shall

forevery such offence forfeit a sum not excoeding £10, and
shall also pay all damages which shall be sustained thereby
to the party aggrieved ; and no other person than those

connected with or employed by the railway shall walk along
the track thereof except wherc the same shall be laid across
or alorg a highway.

Secondly. Within six months after any lands shall be
taken for the use of the railway, and if thereunto required
by the proprictors of the adjoining lands respectively, but

not otherwise, the lands shall be by the company divided and
separated, and kcpt constantly divided and separated from the
lands or grounds adjoining thereto, with a sufficient post or
rail, hedge, ditch, bank or other fence sufficient to keep off
hogs, sheep, and cattle, to be set and made on the lands so
taken, and which the company shall at their own cost and
charges from time to time maintain, support, and keep in
sufficient repair.

Tolls.
§ 14. That tolls shall be established as follows, viz:
]iEirstiy. Tolls shall bo fixed and regulated by the by-laws

of the company, (a) or by the directors, if authorised by the
by-laws, or by the shareholders at any general meeting:
and in case of non-payment, may be sued for and recovered
in any competent court, or the agents or servants of the
company may seize the goods and detain the same until
payment ; and if not paid within six weeks, the company
shall have power to sell the whole or any part, and out of
sucli sale, retain the tolls payable, and all charges and
expenses of such detention and sale, rendering the surplus,
if any, to the person entitled thereto: and if any goods shall
romain in the possession of the company unclaimed for the
space of twelve months, the company, on giving public notice
by advertisement for six weeks in the Canada Gazette, and in
such other papers as they may decm necessary, mnay sell the

(a) By 10 & il V., c. 63, 14, alI by-laws impoeing tiolls are to be sb-
ject to the approval of the Governor in council, wheneve r power to amend
the act of incorporation has been reserved in it. See also 12 V., c. 28, î 2,
directing that ail future acts shall be construed as containing such reserva-
tion.
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same by public auction, and out of the proceeds, pay such
to]]s and all reasonable charges for storing, advertising and
selling ; the balance to be kept by the company for a further
period of three months, to be paid over to the party entitled
thereto; and in default of claim to be then paid over te the
receiver-general for the use of the province until claimed.
Tolls may by by-laws be lowered, reduced, and raised when
deemed necessary: provided that the same tolls shall be
payàle at the same time, and under the same circumstances
upon all goods and persons, so that no undue advantage,
privilege, or monopoly may be afforded to any person or
class of persons.

Secondly. In all cases, a fraction in the distance shal be
considered as a whole mile; and for a fraction of a ton in
weight a portion cf the tolls shall be taken according to the
number of quarters of a ton contained therein, and a fraction
of a quarter of a ton shall be considered as a whole quarter.

Thirdly. A printed board or paper exhibiting all the tolls
payable, and particularising the price or sum of money to be
charged or taken for the carriage of any matter or thing,
shall be stuck up in the office, and in all places where the
tolls are to be collected, and in every passenger car, in some
conspicuous place.

Fourthly. No tolls shall be levied or taken until approved
of by the Governor in council, nor until two weeks after two
weekly publications in the. "Canada Gazette," of the by-law
and order in council.

Ffthly. Every by-law fixing sucli tolls shall be subject to
revision by the Governor- in council: and after an order in
council reducing such tolls, the tolls mentioned in such order
shall be substituted for those mentioned in such by-law.

§§ 15, 16 & 17, contain provisions for general meetings-
the election of directors-shares and their transfer.

§ 18, authorises municipalities to subscribe for any
number of shares, or lend or guarantee the payment
of any sum of money borrowed by the conpany from
any corporation -or person, or indorse or guarantee the
payment of any debenture to be issued by the company
for the money by them borrowed, with power to assess and
levy from timé to time upon the whole rateable property of
the municipality a sufficient sum for them te discharge the
debt or engagement so contracted, and. for the like purpose
to issue debentures for not less than £5 currency.

&condly.ý Any such debenture issued, indorsed or guar-
anteed, shall be vaXid if signed or inàdorsedtiand countersigned
by such officer or person and in such manner as shahl be

89
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directed by any by-law of such corporation, and -the corpo-
ration seal thereto not necessary.

Thirdly. No municipal corporation shall subscribe for
stock or incur any debt or liability under this act, unless a
by-law to that effect shall have been duly made and adopted
with the consent first had of a majority of the qualified elee-
tors of the municipality, to be ascertained in such manner as
shall be determined by such by-law after public advertise-
ment thereof containing a copy of such proposed by-law
inserted at leastfour times in each newspaper printed within
the limits of the municipality, or if none printed therein, then
in some one or more newspapers printed in the nearest city
or town thereto and circulated therein, and also put up in at
leastfour of the most public places in each municipality.

Pourthly. The mayor, warden, or reeve being the head of
such municipal corporation, subscribing for or holding stock
in the company to the amount of £500 or upwards, shall be

ex officio a director of the company, in addition to the number
Of directors authorised by the special act.

Shareholders' Liability.
§ 19. .Pirstly. Each shareholder shall be liable indi-

vidually to the auditors of the company to an amount equal
to the amount of his unpaid stock, but not until an execution
against the company shall be returned unsatisfied.

Secondly. The originalj stock may be increased to any
amount, but sanctioned by a vote of at least two-thirds of the
stockholders.

Thirdly. The funds of the company shall not be employed
in the purchase of any stock in their own or any other com-
pany.

Actions for Indemnity.-Fines and Penalties.

§ 20. And beit enacted, that:
Firstly. Ail suits for indemnity for any damage by reason

of the railway, shall be instituted within six calendar months,
and if there shall be continuation of the damage, then within
six calendar months next after the doing or committing such
damage shall cease, and not afterwards.

Secondly. Ail persons by any means, or in any manner or
way whatsoever obstructing or interrupting the free use of
the railway, or the carriages, vessels, engines or other works
incidentaI òr relative thereto, or connected therewith, shall
for every such offence be deemed guilty of a misdemeanor,
and on conviction thereof punished by imprisonment in the
common gaol of the district or county where the conviction
shall take place, or in the provincial penitentiary for a term
net exceeding five years.
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Tirdly. All persons wilfully and maliciously, and to the
prejudice of the railway, breaking, throwing down, damaging
or destroying the same, or any part thereof, or any of the
buildings, stations, depots, wharves, vessels, fixtures, m'achi-
nery, or other works or devices incidental and relative there-
to, or connected therewith, or doing any other wilful hurt or
mischief, or wilfully or maliciously obstructing or interrupting
the frec use of the railway, vessels or works, or obstructing,
hindering, or preventingthe carrying on, completing, support-
ing and raintaining the railway, vessels or works, shall be
adjudged guilty of a misdemcanor, unless the offence com-
mitted shall under some other act or law amount to a felony,
in which case such person shall be deemed guilty of a felony,
and the offenders shall be punished in like manner as persons
guilty of misdemeanor or felony, (as the case may be) are
directed to be punished by the laws in force.

Fourthly. Al fines and forfeitures imposed by this act, or
the special act, (a) or which shall be lawfully imposed by any
by-law, the levying and recovering of which are not particu-
larly herein directed, shall upon proof of the offence before
any eue or more justices of the peace of the locality, either
by the confession of parties, or by the oath or affirmation of
any one credible witness.to be administered without fee or
reward, be levied by distress and sale of the offender's goods
and chattels by warrant under the hand and seal, or hands
and seals'of such justice or justices. And all fines and for-
feitures, and penalties, not otherwise directed, shall be paid
to the treasurer of the conpany for the use thereof ; and for
the want of sufficient distress, the offender shall be sent to
the common gaol for the county or district, where convicted,
there to remain without bail for such term not exceeding one
month as such justice or justices shall think proper, unless
such penalty and all expenses shall be sooner paid : but every
such person may, within four calendar months after convic-
tion, appeal against the same te the quarter sessions.

Fifthly. All contraventions of this act, or of the special
act, by the company, or by any other party for which no
punishment or penalty is herein proviied, shall be a misde-
meanor, and punishable accordingly.

Sixthly. All by-laws, rules and orders regularly made shall
be put in writing and signed by the chairman or person pre-
siding at the meeting and shall be kept in the office of the
company ; and a printed copy of so much as may relate to
or affect any party other than the members or servants of
the company, shall be affixed- openly in all and every pas-
senger car, and in all places for collection of tolls.

(a) See act of Incorporation.
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Seventhly. Copies of the minutes at any general or special
meeting to be prima facie evidence.

Working of the Railway.

§ 21. Andi be it enacted, that :
Firtly. Every servant of the company in a passenger

train, or at stations, shall wear upon his hat or cap a badge
indicating his office, and he shall not, without such badge, be
entitled to demand or receive from Oany passenger, any fare
or any ticket, or exercise any of the powers of his office, nor
meddle or interfere with any passenger, or his baggage or
property. -

Secondly. The trains shall start and run at regular hours,
to be flxed by public notice, and shall furnish sufficient
accommodation for passengers and goods.

Thirdly. Checks shall be affixed by an agent or servant
to every parcel of baggage having a handle, loop or fixture of
any kind thereupon ; and a duplicate of such check shallbe

given to the passenger ; and if such check be refused on
demand the company shall pay to such passenger the sum of
£2, to be recovered in a civil action; and no fare or toll shall
be collected from such passenger, and if he shall have paid
his fare, it shall be refunded by the conductor; and any
passenger producing such check may himself be a witness in
any suit brought by him against the company, to prove the
value of his baggage not delivered to him.

Fourthly. The baggage, freight, merchandize or lumber
cars shall not be placed in rear of the passenger cars, and if

any be so placed, the officer or agent directing, or knowingly
suffering such arrangement, and the conductors of the train
shall be deemed guilty of a misdemeanor, and punished ac-
cordingly.

fifthly. Every locomotive engine shall be furnished with
a bell of at least 30lbs. weight, or a steam whistle, which
shall be rung or sounded at the distance of at least 80 rods
from where the railway shall cross any highway, and bekept
ringing or sounded at short intervals, until the engine shal
have crossed such highway, under a penalty of £2 for every
neglect, to be paid by the company, who shall also be liable
for all damages by reason of such negleet.

Sixthly. Passengers refusing to pay their fare, may, by
the conductor of the train and servants of the company, be,
-with their baggage, put out of the cars, using no unnecessary
force, at any usual stopping place, or near any dwelhing
house, as the conductor shall elect, first stopping the tran.

Seventhly. Al persons in charge of a locomotive engue,
or acting as the conductor of a car or train of cars, who shall
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be intoxicated on the railway, shall be deemed guilty of a
Misdemeanor.

Eighthly. Any passenger injured while on the platform
of a car, or on any baggage, wood, or freiglht car, in viola-
tion of the printed regulations, posted up at the time ini a
conspicuous place, inside of the passengers' car, shall have
no claim for such injury, provided sufficient room was fur-
nished at the time.

General Provision8.

22. Enacted, 1. That the company shall not be bound
to sec to the execution of trusts. 2. Provision for carrying
the mail, troops and military stores. 3. Account of names
and residence of shareholders to be kept. 4. Map, &c., of the
railway to be filed in the office of the board of works. 5.
Annual account of the affairs of the company to be laid before

parliament. 6. Provision for the forfeiture of a railway
charter if the work not completed within ten years. 7. The
legislature authorised to reduce the tolls. 8. The carriage
of combustible goods prohibited. 9. Forging of any deben-
ture or coupon, or uttering the same knowingly, or being
accessory before or after the fact to be deemedfelony. 10.
The company bound to make and keep in repair all fences,
roads, and water courses, &c., in Lover Canada. 11. Every
special act to be a public act. 12. Power for the legislature
to annul or dissolve any corporation formed under this act.
13. Saving of all crown rights. 14. Interpretation clause.

By 16 V., c. 169, § 1, if any person shall wilfully and
maliciously displace or remove any railway switch or rail of
any railroad, or break down, rip up, injure or destroy any
railroad track or railroad bridge, or fence of any railroad or
any portion thereof, or place any obstruction whatsoever on
any such rail or railroad track or bridge, with intent thereby
to injure any person or property passing over or along such
railroad, or to endanger human life, every such offender
shall be guilty of misdemeanor, and be, punished by impri-
sonment, with hard labor, in the common gaol of the territo-
rial division where the offence was committed, for any period
not exceeding one year; and if in consequence of such act
donc, any person so passing over and along such railroad
shall suffer bodily harm, or any property be -injured, the
same shall be an aggravation of the offence and render such
offence a felony, and subject the offender to punishment by
imprisonment in the penitentiary for not less than one year,
nor more than two years, in the discretion of the court. §
2. If any person shall wilfully and maliciously displace or
remove any railway switch or rail of any railroad, or shall
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break down, rip up, injure or destroy any railroad track or
railroad bridge, or fence of any railroad, or any portion there.
of, or place any obstruction whatever on any such rail or
railroad track of bridge, or shall do or cause to be done any
act whatever whereby any engine, machine or structure, or
any matter or thing appertaining thereto, shall be stopped,
obstructed, impaired, weakened, injured or destroyed, with
intent thereby to injure any person or property passing over
or along such railroad, and if in consequence thereof any
person be killed, or his life be lost, the offender shall be
deemed guilty of manslaughter, and punished by imprison.
ment in the penitentiary for any period not more than ten
years nor less than four., §3. If any person shal wilfully
and maliciously do or cause to be done any act whatever
whereby any building, fence, construction or work of any
railroad, or any engine, machine or structure of any such
railroad, or any matter or thing appertaining to the same
shall be stopped, obstructed, impaired, weakened, injured or
destroyed, the offender shall be guilty of a misdemeanor,
and punished by imprisonment with hard labor, not exceed-
ing one year in the common gaol of the territorial division
in which the offence was comnitted or tried. § 6. In al
cases where railroads pass any draw or swing bridge over
any navigable river, canal or stream, the trains shail in
every case be stopped at least three minutes, to ascertain
from the bridge tender that the said bridge is closed and in
perfect order for passing, and in default of so stopping the
company shall be liable to a penalty of £100.

7. TEe 'cleared ground adjoining any railway and be-
longing thereto, shall be laid down with grass or turf, and
thistles and othr noxious weeds thereon destroyed; and
any railway company failing to comply with this section
within twenty days after notice from the chief officer of the
municipality, shall incur a penalty of 10s., for the use of the
municipality, for each day of such neglect; and it shall be
lawful for such chief officer to cause the same to be done,
and for the municipality to recover the expense and charges
and the said penalties, with costs of suit in any civil court of
comFetent jurisdiction. § 8. Provision prescribing the terms
on which railway companies may assume lands of the crown
on the line of railroad, and the conditions on which the com-
pany may carry their railway across. any canal, rivers or
navigable waters. 9. Railway companies authorised to
construct branch railways on certain conditions.

By 19 & 20 V., c. 11, § 1, any wilful or negligent con-
travention by any officer, servant or person employed by any
company, of any by-law or regulation thereof, whereby any
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injury to person or property shall be incurred or subjected,
shall be a misdemeanor, punishable, on conviction, by fine
or inprisonment. § 2. And if no injury actually donc, then
by a penalty not exceeding 30 days' pay, nor less than 15,
recoverable with costs before any one justice. § 3. The
company authorised to impose penalties on its officers and
servants, of not less than 30 days' pay, for contravention of
any such by-law.

Jaliciouts Obstruction.-By 18 V., c. 92, § 32, if any

person shall wilfully and maliciously put, cast or throw upon
or across any railway, any wood, stone or other matter or
thing, or shall wilfully and maliciously take up, remove or
displace any rail, sleeper or other muatter or thing belonging
to any railway, or shall wilfully and maaliciously turn, move
or divert any point or other machinery belonging to any
railrvay, or shall wilfully and maliciously nake or shew,
hide or remove, or omit to make or shew any signal or light
upon or near any railway, or shall wilfully and maliciously
do or cause to be done, or omit or neglect, or cause to be
omitted or neglected any other matter or thing, with intent
to obstruct, upset, overthrow, injure or destroy any engine,
tender, carriage or truck using such railway, or to endanger
the safety of any person travelling or being upon such rail-
Way, aniy such offender shall be guilty of felony, and being
convicted thcreof, shall be liable, at the discretion of the
court, to bc imprisoned in the provincial penitentiary for any
tern not less than three nor more than seven years.

(lsting or throwing against any Carriage, Tender. -.

-§ 38. If any*person shall wilfully and maliciously cast,
throw, or cause to fall or strike against, into or upon any
carriage, encgine, tender or truck used upon any railway,
any wood, stone or other matter or thing, with intent to
endanger the safety of any person being in or upon such
carriage, engine, tender or truck, every such offender, being
comvicted thereof, shall be guilty of felony, and shall be
liable, at the discretion of the court, to be imprisoned in the
provincial penitentiary for any term not less than three nor
more than seven years.

Stealing Railwae Tickets.-§ 36. Any person who shall
steal any ticket or order for any free or paid passage on any
railway, or on any steam or other vessel, shall be deemed
guilty of felony, and on conviction thereof shall, in the dis-
cretion of the court before whom such offender shall be tried,
le liable to imprisonment in any common gaol or prison, for
any period not exceeding two years, with or without hard
labour.

porging the same.-§ '37. Any person whio shall knaow-

ERRÍDågØ.
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ingly forge or utter, knowing the same to be forged, any
such ticket or order, as in the next preceding section men-
tioned, with intent to defraud any other person, shal be
deemed guilty of felony, and on conviction thereof shal], in
the discretion of the court before whom such offender is tried,
be liable to imprisonment in the provincial penitentiary for
a period not exceeding three years.

Obtaining Passage by Faise Tickets.-§ 38. Any person
who shall by means of any false ticket or order, fraudulently
and wilfully obtain or attempt to obtain any passage on any
railway or in any stean or other vessel, shall be deemed
guilty of a misdemeanor, and on conviction thereof, shal, in
the discretion of the court before whom such offender is tried,
be liable to imprisonment in any common gaol or prison,
with or without hard labor, for any period not exceeding six
months.

Arrest of Offenders.-§ 40. It shal be lawful for any
person whatsoever to apprehend any person who shall be
found committing any gffence against the provisions of this

act, and to convey him or deliver him to some constable or
other person in order to his being conveyed as soon as con-
veniently may be, before a justice of the peace, to bedeait
with accordin g to law.

Assalting party arresting.-§ 41. Is by this clause
made a misdemeanor, and the offender liable to be imprison-
ed, with or without hard labor, for any terni not exceeding
two years.

By 20 V., c. 35, the words " openings, gates or bars,"
in § 13 of 14 & 15 V., c. 51, to include sliding gates, com-
monly called hurdle gates.

Accidents on .Railways.

By 20 V., c. 12, (Act for the better prevention of acci-
dents on railways,) § 1, the board of railway commission-
ers under 14 & 15 V., c. 73, to discharge the duties pre-
scribed by this act. § 2. Inspectors (not exceeding three)
to be appointed by the Governor, whose duties shall be from
time to time to inspect railways, with power to use railway
telegraphs for the purpose of communicating with railay
officials ; any operator refusing to obey orders, to forfeit for
each offence £10. § 3. Any person wilfully obstructing an
inspector in the execution of his duty, on conviction befoie a
justice, to forfeit and pay for each offence £10, and is de-
fault of payment, to be imprisoned for any period not exceed-
ing three calendar nonths. § 4. No railway to be opened
until notice given to the board of commissioners. § 5;.Un-
der the penalty of £50 for every day, until such notice given
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and expired. § 6. Railway commissioners, upon the report
of the inspector against the opening of the road as danger-
oUs, may, with the sanction of the Governor in council, order
the postponement of such opening ; and if opened contrary
to such order, the company to forfeit £50 a day. § 7. The
Governor, upon the report of the board, may authorise and
require the company to construct and fix permanent bridges,
or substitute such bridges in the place of swing, draw or
moveable bridges: under the penalty of £50 a day for using
suclh swing, draw or moveable bridges. § 8. Any bridge,
tunnel, locomotive or carriage condemned by the inspectors
must be made sufficient by the company. 9. If, in the
opinion of any such railway inspector, it shall be dangerous
that trains or vehicles should pass over any particular rail-
way, or any portion of a railway, until alterations, substitu-
tions or repairs shall have been made thereon, or that any
particular car, carriage or locomotive should be run or used,
it shall be lawful for the inspector forthwith to forbid the
running of any train or vehicle over any such railway or
portion of railway, or the running or using of any such car,
carriage or locomotive, by notice in writing to the president,
muanaging director, secretary or superintendent of the com-
pany; and the inspector shall forthwith report the same to
the board of commissioners, who, with the sanction of the
Governor in council, may either confirm, modify or disallow
sucli act or order of the inspector. And the said board of
commissioners may, with the sanction of the Governor in
council, limit the number of times or rate of speed of running
>f trains or vehicles upon such railway or portion of railway,
util such alterations or repiirs, as they may think sufficient,

shall have been made ; and for every act of non-compliance
therewith, the company shall forfeit to her Majesty the sum
If £500. § 10. The company to use the best apparatus for
eommunicating between conductors and engine drivers, and
for stopping or disconnecting cars, and for securely fixing
seats in cars: and shall make proper by-laws and regula-
tions for the conduct of their officers ; under the penalty of
£50 for every day's default herein. § 11. Certain powers
vested in railway commissioners with respect to any railway
not already commenced, crossing public highways on a level.
§12. Foot passengers to use the foot bridge, if provided
for that purpose, at level crossings. § 13. In case of any
serious accident, attended with serious personal injury to or
upon any railway, notice thereof required to be given by the
company to the board of comnilssioners within 48 hours,
under the penalty of £50. § 14. Returns of accidents on
railways to be made within ten days after the first days of

90
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January and July every year, by the company, to the board
of commissioners, under oath : also of existing by-laws, rules
and regulations. And if not made within the times pre-
scribed, the company shall forfeit £25 for every day's neg-
lect. 15. Provisions of the 19 & 20 V., c. 11, to apply
to the contravention of any order or notice of the commis-
sioners by officers and servants of the company. 16. No
horses, sheep or swine or other cattle shall be permitted to
be at large upon any higlhway within half a mile of the inter-
section of any highway with any railway or grade, unless in
charge of some person to prevent their loitering or stopping
on such highway at such intersection: all such cattle so
found at large may be impounded by any person finding the
same, in the nearest pound to the place, and there detained,
subject to the like regulations as to the care and disposal
thereof as cattle impounded for distress on private property:
and no person whose cattle shall be killed by any train at
such point of intersection shall have any action against any
railway company in respect thereof. § 17. No inspection
under this act shall relieve the company from any general
liability or responsibility. § 18. AIl crossings at every road
and farm to be sufficiently fenced on both sides. § 19.
Railway inspection fund provided for. § 20. Recovery of
penalties.

RAPE.

Of Rape in Generat.

Rape signifies the carnal knowledge of a woman forcibly
and against lier will, and above the age of ten years, and was
felony at common law.-2 Inst. 180. But by statute 3
Edw. I., c. 13, it was made only a misdemeanor. After-
wards, by stat. 13 Edw. I., c. 34, it was made felôny again
and by stat. 18 Eliz., c. 7, § 1, was made capital.

By § 4 of the latter statute, it is also enacted, that if any
person shall unlawfully and carnally know and abuse any
woman child under the age of ten years, every such unlaw-
ful and carnal knowledge shall be felony. In which case
the consent or non-consent is immaterial; as by reason of
her tender years, she is incapable of judgment and discre-
tion.- 4 BM. 212.

The offence of rape is no way mitigated by shewing that
the woman at last yielded to the violence, if such her
consent was forced, by fear of death or of duress-1,faw.
108. Nor is it any excuse that the woman is a common
prostitute ; for she is still under the protection of the law,
and may not be enfored.-1 B7aw. 108-nor that she con-
sented after the fact-bid. It is said by Mr Daltonthat if
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a woman, at the time of the supposed rape, do conceive with
child, by the ravisher, this is no rape ; for (he says) a woman
cannot conceive, except she doth consent. But Hawkins
observes, that this opinion seems very questionable; not only
because the previous violence is no way extenuated by such
a subsequent consent, but also because, if it were necessary
to sliew that the woman did not conceive, the offender could
not be tried until such time as it might appear whether she
did or did not; and likewise, because the philosophy of the
notion may be very well doubted of.-1 Baw. 108. And L.
Hale says, this opinion in Dalton seems to be no law.-1
Ef. . 731.

Evidence in Rape.

Lord Coke, defining carnal knowledge, says, there must
be pentratio-that is, rem in re.; but the least penetration
maketh it carnal knowledge.---3 Inst. 59, 60 ; .East. P. G.
437. There must be an emissio seminis; (a) therefore in Hill's
case, where the jury found the prisoner guilty, but said they
did not find the emission [for, from interruption, it appeared
probable that that was not effected], a great majority of the
judges held that both penetration and emission were neces-
sary, but thought that the fact should be left to the jury.-
Hill's case, P. C. 439. From Hill's case it appears that
the fact of penetration is prima facie evidence of emission:
so, where the prisoner remained on the body of a woman as
long as he pleased, without interruption, this was held suffici-
ent evidence to be left to a jury, of an actual rape-.Harm-
wood's case, E. P. C. 440 ; S. P. Kelly's case, Bodmin,
1815, coram Chambre. Where the womani was dead, the
evidence of other persons and her own depositions (which
contained no mention of emission), were held sufficient to
convict the prisoners ; and that the jury might collect the
fact of emission from other evidence.-Fleming and Wind-
ham's case, 2 Leach, 855.

The party ravished may give evidence on oath, and is in
law a competent witness; but the credibility of lier testi-
mony, and how far forth she is to be believed, must be left
to the jury, and is more or less. credible, according to the
circumstances of facts that occur in the testimony.-1 B. H.
632. For instance, if the witness be of good fame; if she
presently discovered the offence and made pursuit after the
offender ; shewed circumstances and signs of the injury ; if
the place where the offence was committed was remote from
habitation; if the offender fled for it: these and the like are

(a) Not aecessary under the 4 & 5 V., c. 27.
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concurring evidences to give greater probability to ler
testimony, when proved by others as well as herself.-1 i,
H. 633. On the other hand if she concealed the injury
for any length of time after she had the opportunity to com.
plain ; if the place where the offence was alleged to have been
committed were near to inhabitants, or a thoroughfare for
passengers, and she made no outcry when the offence was
perpetrated, so that she might have been heard by others;
or if a man prove himself to have been in another place, or
in other company, at the time she charges him. with the fact:
or if she is wrong in the description of the place, or swears
the fact to have been done in a place where it was impossible
the man could have access to her at that time-as, if the
room was locked up, and the key in custody of another
person: these and the like circumstances carry a strong pre-
sumption that the testimony is false or feigned.-1 l I.638.

tpon the whole, rape, it is true, is a most detestable crime,
and therefore ought severely and impartially to b punished
with death; but it must be remembered that it is an accusa-
sation easily te o made, and hard to be proved, and harder
to be defended by the party accused, though never so in-
nocent : therefore, a wise jury will be cautious upon trials of
this nature, that they be not so much transported with
indignation at the heinousness of the offence as to be over-
hastily carried to the conviction of the person accused thereof,
by the confident testimony, sometimes of malicious and false
witnesses.-1 I. . 635, 636.

A male infant, under the age of fourteen years, is presumed
by law to be incapable to commit a rape, and therefore, it
seems, cannot be found guilty of it.-4 Bl. 212; 1 Eal. JP.
C. 631.

Punishment for Rape.

By the 4 & 5 V., c. 27, § 16, every person convicted of the
crime of rape, shall suifer death as a felon. § 17. If any
person shall anlawfully and carnally know and abuse any
girl under the age of ten years, every such offender shall be
guilty of felony, and being convicted thereof shall suffer
death as a felon; and if any person shall unlawfully and
carnally know and abuse any girl, beirg above the age of ten
years and under the age of twelve years, every such offender
shall be guilty of a misdemeanor, and being ccnvicted thereof
shall be liable to be imprisoned for such term as the court
shall award. In cases of rape, carnal knowledge shall be
deemed complete upon proof of penetration only.

By the 6 V., e 5, § 5, where any person shall be convicted
of any assault with intent to commit rape, the court may sen-
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tence the offender to be imprisoned at hard labour in the

provincial penitentiary for any term not exceeding three
Tears, or imprisoned in any otier prison for any term' not
exceding two years.

See also title "Punishment.

RECEIVERS OF STOLEN GOODS.

Feloniy.-By 4 & 5 V., c. 25, § 46, if any person shall re-
ceive any chattel, money, valuable security, or other property
whatsoever, the stealing or taking 'whereof shall amount to
felony either at common law or by virtue of this act, such
person knowing the same to have been feloniously stolen or
taken. every such receiver shall be guilty of felony, and may
be indicted and convicted either as an accessory after the
fact, or for a substantive felony; and in the latter case,
whether the principal feloa shall or shall not have been pre-
viously convicted, or shall or shall not be amenable to
justice; and every such receiver, howsoever convicted, shall
be liable, at the discretion of the court, to be imprisoned at
hard labour in the provincial penitentiary for any teran
not less than seven years, or imprisoned in any other prison
or place of confinement for any term not exceeding two
years (a); provided always that no person, however trièd
for receiving as aforesaid, shall be liable to be prosecuted a
second time for the saie offence.

isoemeanor.-§ 47. If any person shall receive any chat-
tel, money, valuable security or other property whatsoever,
the stealing, taking, obtaining or converting whereof is made
an indictable misdemeanor by this act, such person knowing
the same to have been unlawfully stolen, taken, obtained or
converted, every such receiver shall be guilty of a umisde-
meanor, or nay be indicted and convicted tlaereof, whether
the person guilty of the principal misdemeanor shall or shall
not have been convicted thereof, or shall or shall not be
amenable to justice ; and every such receiver shall on con-
viction be liable at the discretion of the court, to be imprisoned
at hard labour in the provincial penitentiary for any other
term not less than seven years, (a) or to be imprisoned in any
other prison or place of confinement for any term not exceed-
mag two years.

Trial.-§ 48. If any person shall receive any chattel,
money, valuable security or other property whatsoever,
knowing the same to have been feloniously or unlawfully
stolen, taken, obtained or converted, every such person,
whether charged as an accessory after the fact to the felony,

(a) See 6 V., c. 5, § 2, which enables the court in its discretion to reduce
the period to three years.
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or with a substantive félony, or with a milsdemeanor only,
may be dealt with, tried and punished in any district, county
or place in which lie shal have or shal have had any such
property in his possession, or in any district, county or place
in which the party guilty of the principal felony or misdemes.
nor may by law be tried, in the same manner as such receiver
may be dealt with, indicted, tried and punished in the dis-
trict, county or place where he actually received such property.

Taking Rewards.-§ 50. Every person who shall corruptly
take any money or reward, directly or indirectly under pre-
tence or on account of helping any person to any chattel,
money, valuable security or other property whatsoever, which
shall by any felony or misdemeanor have been stolen, taken,
obtained or converted as aforesaid, shall (unless he cause tbe
offender to be apprehended and brought to trial for the saine)
be guilty of felony, and being convicted thereof shall be liable,
at the discretion of the court, to be imprisoned at hard labour
in the provincial penitentiary for any term not less than
seven years, (a) or to be imprisoned in any other prison or
place of confinement for any term not exceeding two years.

.4dvertising Rewards.-§ 51. If any person shall publicly
advertise a reward for the return of any property whatsoever
which shall have been stolen or lost, and shall in such adver-
tisement use any words purporting that no question will be
asked, or shall make use of any words in any public adver-
tisement purporting that a reward will be given or paid for
any property which shall have been stolen or lost, without
seizing or making any inquiry after the person producing
such property, or shall promise to offer in such public adver-
tisement to return to any pawnbroker or other person who
may have bought or advanced money by way of a loan upon
any property stolen or lost the money so paid or advanced,
or any other sum of money or reward for the return of such
property, or if any person shall print or publish any such
advertisement in any of the above cases, every sucli person
shall forfeit the sum of £20 for every such offence to any
person Who will sue for the same by action of debt, to be
recovered with full costs of suit.

Second Offence.-§ 52. Where the stealing or taking of
any property whatsoever, is by this act punishable on sum-
mary conviction, either for every offence, or for the first and
second offence only, or for the first offence only, any person
who shall receive any such property, knowing the same to be
unlawfully come by, shall, on conviction thereof before ta
justice of the peace, be liable, for every first, second, or sub-
sequent offence of receiving, to the same forfeiture or punlsh-

(a) Sce note (a) page 717.
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ment to which persons guilty of a first, second, or subsequenit

Offence of stealing such property 1s by this act made liable.
By 18 V., c. 92, § 17, if upon the trial of two or more

persons for jointly receiving any property, it shall be proved
that one or more of such persons 8eparately received any
part of such property, it shall be lawful for the jury to
convict upon such indictment such of the said persons as shall

be proved to have received any part of such property.

REEVE.

See "Town Reeve."

RECIPROCITY.

Free Tradle.

By 1 8 V., c. 1, § 1, it is enacted that whenever the Governor
shall by proclamation declare that the treaty with the United
States (5th June, 1854), has taken effect according to the
terms thereof, the articles enumerated in the schedule, being
the growth and produce of the United States, shall be ad-
mitted into this province frec of duty, so long as the said
treaty shall remain in force; except that if at any time the
United States shall under the terms of the treaty suspend
the operation of the third article thereof, so far as this pro-
vince is afected thereby, then the Governor m'ay, if he see
fit, declare such suspension by proclamation, after which
the exemption from duty shall cease, while such suspension
shall continue, but the Governor may again, whenever such
such suspension shall cease, declare the same by proclama-
tion from and after which such exemption shall again take
effect.

SCHEDULE.
Grain, flour and bread stuffs of ail kinds ; animais of all kinds;

fish; sinoked and salted meats ; cotton, wool, seeds and vegeta-
bles; undried fruits, dried fruits; fish of all kinds; products of
fish, and of all other creatures living in the waters; poultry;
eggs; hides, furs, skins or tails undressed; stone or marble in
its crude or unwrought state; slate; butter, cheese; tallow,
lard, horns, manures; ores of metals of ail kinds ; coal; pitch;
tar, turpentine, ashes; timber and lumber of all kinds; round,
hewed, sawed, unmanufactured in whole or in part; firewood;
plants, shrubs and trees; pelts, wool; fish oil ; rice, broom corn,
and bark; gypsum, ground or unground ; hewn or wrought, or
unwrought burr or grindstones; dye-stuffs'; flax, hemp and tow
nnmanufactured; manufactured tobacco ; rags.

RECOGNIZANCE.

A recognizance is an obligation of record entered into be-
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fore some magistrate or magistrates, duly authorised, with
condition to appear at the sessions or assizes, or to keep the
peace, &c. If a person refuse to give recognizance, he may
be committed.-Da1t. c. 168. A recognizance must be Made
to the king; it must coritain the names, places of residence,
and additions of the principals and sureties, and the penalty
in which they are bound: the parties need not sign it; it be-
comes a matter of record as soon as taken and acknowledged,
althouglh not made up by the justice, and only entered in his
book.-.Dalt. c. 168. Recognizances taken for the peace
must be certified to the next sessions, that the party may be
called, and if they do not appear they will be estreated; and
by stat. *3 W. IV., c. 3, (a) recognizances taken in felony or
misdemreanor must be delivered to the public prosecutor be-
fore, or at the opening of the court. §2. Or such justices
may be fined. § 5. When a charge is made before a magis.
trate, he may bind over the party making the charge to pro-
secute and give evidence, and also all who can give material
evidence; and, on their refusal, may commit them. . A mar-
ried woman is incapable of entering into a recognizance; but
if she altogether refuse to appear at the sessions and to find
sureties for such appearance, when such appearance is essen-
tial to the conviction of the offender, she may be committed.
The proper course where a married woman is a material wit-
ness, is to bind over ber husband or other competent person,
as surety for her appearance.-Dickenson, Q. S. 74; also
infants (that is, persons under 21 years of age), who cannot
legally bind themselves, and must procure others to be bound
for them, and in default thereof may be committed.-Chitty's
C. L. p. 91. The usuai manner of taking a recognizance, is
by calling the parties by name.

For the form of recognizances to prosecute-appear and
answer-or to give evidence, &c., see "Justices of the
Peace," page 473, 474.

The justice should demand of each party "if ie is content;'
and upon their answering that he is so, the recognizance is
complete, and the defendant is at liberty to depart.

If the condition of recognizance is not complied with, it is
estreated by the court ; but during the sitting of the court,
upon the party exhibiting a satisfactory affidavit of any suffi-
cient reason for non-compliance with the termsit has been
the invariable practice of the court, on motion being made for
that purpose, to take off the estreat, upon such terms as the

(a) See also 16 V., c. 179, 12, title "Justices of the Peace," p. 458.
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court may require, sucli as entering into new recognizance,
&c.-Dckenson, Q. S. p. 668.

See also title "IEstreat," ante p. 311.

RECORDER'S COURT. 1

By 12 V., c. 81, § 93, it is enacted, that besides a police
officer and police magistrate, as provided with respect to in-
corporated towns, and which shall bave the like duties and
powers in all respects in such city and the liberties thereof as
is hereinbefore (in the act) provided with respect to the police
officers and magistrates for incorporated towns, there shall
moreover be a court of record in each of the cities incorpo-
rated under this act, to be called the Recorder's Court of such
city, and wherein the recorder for the time being shall pre-
sie, assisted by one or more of the aldermen of such city, or
au the absence of the recorder from sickness, or other causes,

or where there shall be no recorder, the mayor or one of the
aldermen of such city to be elected by the aldermen from
among themselves, shall preside ; ani such court shall in all
cases possess the like powers, and have the like jurisdiction
as to crimes, offences and misdemeanors committed in such
city and the liberties thereof, as the court of quarter sessions
of the peace now have or hereafter may have by law in Upper
Canada, as to the crimes, offences and misdemeanors commit-
ted within their local jurisdiction, as well as in all those
matters of civil concern not belonging to the ordinary juris-
diction of a court of justice, as have been or may hereafter
be by law vested in such courts of quarter sessions of the

peace. § 94. (a) Such recorder's court to hold four sessions
in each year, viz. :-on the first Monday in January, April,
July, and October. § 95. Inhabitants of the cities to be
exempt from serving on juries at any other than the city
courts, and the courts of assize and nisi prius, oyer and ter-
miner and general gaol delivery for the county. § 96. The
grand juries of such recorder's courts shall consist of twenty-
four persons, to be summoned by the high bailiff under pre-
cepts signed by the recorders, or aldermen elected to sit for
such recorders, in the same manner as grand juries of the
quarter sessions. § 97. Not less then thirty-six nor more
than sixty petit jurors to be in like manner summoned. §
98. Such persons only, residing in the cities or liberties
thereof, shall compose such juries, as are at present, or here-
after may be liable to be summoned as grand or petit jurors in
any court of Upper Canada. § 99. Such grand juries shall

91
(a) As amended by 16 V., c. 181, ê 20.
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have ail the power and authority over the offences committed
in the said cities and liberties thereof, which grand juries for
the general quarter sessions now have or hereafter may have.
§ 100. The like process and proceedings now had in the
quarter sessions in criminal cases shall and may be used in
the recorders' courts when exercising criminal jurisdiction,
and the like power to take recognizances, and all other
powers and duties incidental to such jurisdiction, and which
the quarter sessions now or hereafter may possess, by law,
together with the powers granted by this act, are hereby
vested in the said recorders' courts, as far as regards any
offences, crimes and misdemeanors, arising or committed
within such cities and liberties. § 101. Upon the acquittai
of any defendant, the court may, if satisfied there was a
reasonable and probable cause for the prosecution, order the
costs thereof to be taxed and paid out of the oity funds. §
102. Every such recorder shall have the power of suspending
from office any high bailiff, chief constable, or constable of
the city for any period in his discretion, reporting the same
with the cause thereof to the common council of the city,
who shall thereupon, in their. discretion, dismiss such high
bailiff, &c., or direct that he be restored to the duties of his
office after the period of such suspension shall have expired;
and the recorder is empowered to appoint some other fit and
proper person as high bailiff, &c., during such suspension.
§ 103. Clerks of common council to be clerkls of the
recorders' courts, and receive the same emoluments as now
appertain to the clerks of the peace. The recordera for
cities shall be barristers of Upper Canada of at least five
years standing, and shall be appointed by the Crown during
pleasure; and every such recorder shall be ex officio a justice
of the peace in and for the city and liberties, and shall
receive a salary of not less than £250 per annum, payable
quarterly out of the city funds. But no recorder to be
appointed until after a communication from the corporation
of such city to the Governor-General through the Provincial
Secretary, that such an officer was required. § 105. The
offices of recorder and police magistrate May upon the sug-
gestion of the corporation, be united in the same person;
and in such case, the person holding such offices shall not
be entitled to any other salary than provided for the office
of recorder.

REFORMATORY PRISONS.

By 20 V., c. 28, § 1, the Governor is authorised to cause
to be erected or provided two buildings, one in Lower
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Canada, and one in Upper Canada, to be used as prisons for
the confinement and reformation of such offenders as are
hereinafter specified. § 5. So soon as the said buildings
shall be declared by proclamation to be reformatory prisons
as aforesaid, it shall be lawful for any court of criminal
jurisdiction in this province, in its discretion, to sentence any
person, male or female, whose age at the time of trial shall
not in the opinion of the court exceed 21 years, and who
shall have been convicted before such court of any offence
now punishable, or which may be made punishable by im-
prisoninent in the provincial penitentiary, to be imprisoned
in one of the said reformatory prisons instead thereof. Pro-
vided that in no case shall the senteice be less than six calendar
months, nor more than five years in such reformatory prison:
and when the imprisonment is fixed by law to be more than five
years, it shall be in the penitentiary. § 6. Whenever, after
such reformatory prisons shall be declared by proclamation
as aforesaid, any person under the age of 16 years shall
be convicted of any offence punishable by law on summary
conviction, and shall be thereupon sentenced. and committed
to prison in any common gaol, it shall be lawful for any
judge of any of the superior courts of Upper Canada, and
for any. judge of any county court (in any case occurring
within his county), to examine and enquire into the circum-
stances of such case and conviction, and to direct such offender
to be sent either forthwith or at the expiration of bis sentence
to the reformatory prison aforesaid, to be there detained for
a period of not less than six months and not exceeding two
years, and such offender shall be liable to be detained
accordingly. Provided that no offender shall be directed to
be so sent and detained as aforesaid unless the sentence of
imprisonment to the common gaol shall be for fourteen days
at the least. Provided also that the Governor may at any
time order such offender to be discharged from such reform-
atory prison. ý 7. Juvenile offenders may be removed from
the penitentiary to reformatory prison, § 8 and transferred
from one reformatory prison to another. § 9. Incorrigible
offenders in the reformatory prison may be removed to the
penitentiary for the renainder of the term of imprisonment.
§ 10. The warden of, a reformatory prison shall have and
perform the same powers and duties with respect thereto, as
are vested in the warden of the provincial penitentiary except
in so far as altered by this act. § 11. Inspectors empowered
to frame rules for the government and regulation of the said
reformatory prisons, and for the discipline of the offenders,
subject to the approval of the Governor. § 12. A farm not
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exceeding 200 acres may be attached to such reformatory
prison.

REGISTRY OFFICE.

By the 9 V., c. 34, all former acts are repealed; § 2, with-
out affecting the validity of proceedings under the same. § 3.
A registry office to be kept in each countyin Upper Canada.
Appointments thereto to be under the great seal of the pro-
vince. § 4. Registrar to be resident and keep an ofice at
the place named in the commission. § 5. May appoint a
deputy. § 6. After the confirmation of lands to any person
by grant from the Crown, a memorial of all deeds and con-
veyances, and of all wills and devises, whereby any lands
may be in anywise affected in law or equity may, at the
election of the party concerned, be registered as hereinafter
directed ; and every deed and conveyance that shall at any
,time ,after any memorial is so registered be made and
executed, of the lands comprised in any such memorial, shall
be adjudged fraudulent and void against any subsequent
purchaser, or mortgagee for valuable consideration, unless
such memorial be registcred, as by this act directed before
the registering of the memorial of the deed under which such
subsequent purchaser or mortgagee shall dlaim; and every
devise by will, of lands mentioned in any memorial registered
as aforesaid, after the registering of such memorial, shall be
adjudged fraudulent and void against a subsequent purchaser
or mortgagee for valuable consideration, unless a memorial
of such will be registered in manner hereinafter directed;
and a memorial of any further mortgage (legal or equitable)
to a first mortgagee, shall, in like manner, be registered
before it can prevail against a second mortgagee. § 7. Every
memorial shall be in writing, and in case of deeds, shall be
under the hand and seal of some, or one of the grantors or
grantees, his or their heirs, executors or administrators,
guardians or trustees, attested by two witnesses, one whereof
shall be one of the witnesses to the deed ; which -witness shal
upon oath (except as otherwise provided) before the registrar
or his deputy, or before any justice of the Court of Queeri's
Bench, district court, or any commissioner of the Queen's
Bench, prove the signing and sealing of such memorial, and
the execution of the deed; and in case of .wills, the memorial
shall be under the hand and seal of some or one of the
devisees, his or their .heirs, executors or administrators,
guardians or trustees, attested by two witnesses, one whereof
shall, upon oath, before either of the parties aforesaid, prove
the signing and sealing of snch memorial and a certificate
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thereof shall be endorsed on such mnemorial. 8. Every
memoriaI shall contain the day of the month and the
year when such deed. or will bears date, and the names
and additions of ail the parties to such deed or will, or
the devisor or testatrix of such will (as mentioned or set
forth in such deed or will), and of ail the witnesses to such
deed ý or will, and the places of their abode, and shall
express or mention the lands contained in such deed or Vill,
and the names of all the townships or parishes within the
county where any such lands are lying, that are given,
granted, or any way affected by such deed or will, in such
manner as the same are mentioned in such deed or will
or to the same effect,; and such deed or will (or pro-
bate of the same) shall be produced to the registrar or his
deputy at the time of entering such memorial, who shall
endorse a certificate on every deed, will or probate, and
therein mention the day, hour, and time on which such memo-
menorial is entered registered,; expressing also in what book,
page and number, the same is entered; and the registrar or
his leputy shall sign the said certificate when so endorsed,
which certificate shall be taken and allowed as evidence in all
courts of record. 9. Providing for the evidence upon
which menorials of deeds e-c., executed witin the limits of
Upper Canada shall be registered, is repealed by 16 V., c.
187, § 6, and other provision macle.

10. Memorials of any such deed or wili executed or pub-
lished without the limits of Upper Canada, shall be registered
upon production to the registrar of an affidavit (or declara-
tion in writing, in cases where by law a declaration is sub-
stituted for an affidavit), sworn before the mayor or chief
magistrate, of any city, boroughi or town corporate in Great
Britain or Ireland, under the common seal of such city, &c.,
or before the chief justice or judge of any court of .Queen's
Bench in Lower Canada, or of the supreme court of any
colony of Great Britain; or before the mayor of any city,
borough, or town corporate in any foreigù country'; or any
consul or vice-consul of her Majesty resident therein, wherein
one of the witnesses to the deed or will, shall have sworn to
the execution of the same as hereinbefore provided, and the
place were executed; and in place of wills, one of the wit-
nesses thereto shall have sworn to the making and publishing
of said will: but no such memorial shall be registered unless
the deed, conveyance, will or probate, to which sucho memorial
shall relate, shall be identified as that referred to in such
affidavit, by a certificate thereof under the hand of such
judge or cocamissioner, &c., before whom taken, to be en-
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dorsed on such deed, &c. § 11. In case of the death or resi-
dence abroad of the witness to any deed or will, proof may
be made by the grantee, &c., before the justices in general
quarter sessions in any district, of the execution of such in.
strument, and upon a certificate signed by the chairman and
witnessed by the clerk of the peace, that the majority of the
magistrates assembled were satisfied therewith, such deed or
instrument inay bc recorded. § 12. Wills or probates re-
corded within twelve months after the death of the testator,
to be valid and effectual against subsequent purchasers. 1.
Judgments at law may be registered, and bind lands in the
same way as judgments docquetted in England. 14. Deeds
of bargain and sale to be valic without enrolment, § 15.
Registry office to be open from ten in the forenoon until tkree
in the afternoon, for the disposal of business. § 16. Regula.
ting the registrar's fees is repealed by 16 V., c. 187, and other
fees substituted. § 17. Any person forging any certificate un-
der this act, or any affidavit, or any memorial, shall be liable to
the pains and penalties of the 5 Eliz. c. 14. § 18. This act
not to extend to leases for 21 yearsin possession. § 19. Fire
proof ofices and vaults to be kept. §20. Registrar removing
from the county or becoming incapable, to be removed from
office. § 21. Any registrar guilty of any undue or fraudulent
practice to forfeit office, and liable to pay treble damages
with full costs of suit. § 22. Secretary of the province to
provide register book for each township, reputed township,
city and town. § 23. When any registered judgment or
mortgage is satisfied the registrar or his deputy, on receiving
a certificate in form A. in respect to mortgages duly proved
by the oath of a subscribing witness, in the same manner as
hereinbefore provided for the proof of deeds, from the per-
son entitled to such mortgage, or the attorney of such person;
and in case of judgments, on receiving a satisfaction piece
under the seal of the court, shall write the word " discharged,"'
and affix Lis name in the margîin of the register, which shall
be decmed , a diecharge "thereof. § 24. Such certificates
when registered shall operate as a release of such mortgage,
and re-conveyance of the mortgaged premises. § 25. Regis
ter to take an oath of office. § 26. Deputies to be also
sworn. § 27. Not compelled to register any deed till fees
paid. § 28. Recognizance to be void at the end of twelve
months after death or surrender of office, in case of no mis,
behaviour. § 29. Seal of a corporation to be sufficient
evidence to justify registration. § 30. Governor may remove
the registry office to the chief town. § 31. Surveyor-generd
to furnish registrar with a list of all persons to whom patents
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have issued within their counties, and with plans or amaps of
towns and townships, within twelve calendar months after
application by any registrar. § 32. Provision in case of
division of counties. § 33. Where a corporation or company
shall sub-divide any land into town lots, it shall be lawful for
such company to lodge a plan or map of the same in the
registry office. § 34. Certain counties unitedi for the pur-
poses of registration. § 35. Interpretation clause.

Scheclule A.

To the Registrar of the County of
I, A. B., of , do certify that C. D. of , bath satisfied

ail roney due upon a certain mortgage, made by the said C.
D. to me, bearing date the day of , one thousand eight
hundred and , and registered at ofthe clock in the fore-
noon. of the day of following, and that such mortgage
is thercfore discharged.

E. F. of , Witnesses (Signed) A. B.
G. H. of ,

By 10 & 11 V., c. 16, doubts entertained respecting the
meaning of § 24 of last recited acr referred to and ex-

plained.
By 12 V., c. 35, § 42, the original owner of lands forming

the site of any town or village mentioned in the next pre-
ceding section, or his agent, is required to deposit in the
registry office a correct plan or map thereof, certified by some
land surveyor, and by the original owner or his legal repre-
sentative, within one year after the passing of this act, under
the penalty of £2 10s., and the like sum every year after
for such neglect, to be collected and applied in like manner
as penalties under 8 V., c. À58. § 43. The registrar is re-
quired to record the same, charging the sane fees as in
respect of any other document; and to keep a separate book
for the registering title deeds of lands situate in such town
or village.

By 12 V., c. 77, § 2, proof -of the execution of any deed,
will, or probate, or memorial of the same, in Lower Canada,
may be macle before any of the commissioners to be appoint-
ed under this act, and registrars of counties are required to
register the same accordingly.

By 13 & 14 V., c. 63, §2, a judgment entered up against
any person in any court of record in Upper Canada, after the
1st January, 1851, shall operate as a charge on defendant's
lands within the county where such certificate shall be duly
registered, and for any estate or interest whatever at law or
in equity therein. § . After the firstJanuary,,1851, every



deed, devise or other conveyance from any original grantee
of the Crown, shall be adjudged fraudulent and void against a
subsequent purchaser or judgment-creditor who shall have
registered his judgment, uni ess such deed, devise, or convey.
ance be registered before such subsequent deed, &c. 8. The
registry of any deed, &c., shall in equity constitute notice
thereof.

]3 y 16 VY« c. 187, § 1, when any city, town, township, or
place theretofore making part of any county in and for which
a separat.e registry office is or shall be kept, has been. or
shall be detached therefrom and attached to another county
for which a separate registry office shall be kept, the registry
books for such city, &c., shall be delivered to the registrar of
the county to which the same shall be attached. § 2. State-
ments to be furnished by the registrar of a county to the
registrar of such new county, under § 32 of 9 V., c. 34, to be
accompanied by an index and certificate. § 3. Register books
to be hereafter provided by the county. § 4. Each county
entitled to return a member to have a registry office. §5,
When a deed, will or other instrument shall embrace differ-
ent lots or parcels of land situate in different localities in the
same county, one memorial only need be filed : and only one
certificate of registration charged. § 6, repeals § 9 of 9 V.,
C. 34, and provides that a memorial of any such deeds, con-
veyances, wills or probate, made and executed or published in
any place within Upper Canada, other than the county where
the lands lie, shall be entcred and registered upon affidavit
sworn before one of the judges of the superior courts, or a
judge of the county court, or commissioner, wherein one
of the witnesses shall swear to the execution of the saie as
also of the memorial and the place where executed: and in
case of wills, one of the witnesses to the memorial of such
wi!î or probate, shall swear to the execution of such me-
morial. § 7. Memorials of letters of attorney under which
any deed or conveyance shall be executed may be registered
in the same mariner, and upôn the same evidence, as other
memorials. § 8. Registrars fees to be as follows, and no
more, viz

S. D.

For drawing affidavit of execution of instrument
and memorial brought to be registered, if done by
registrar or his deputy including swearing and ail
certificates thereof ..................... .. ......... 2 6

For recording every deed, conveyance, will, power
of attorney, or agreement including all necessary
entries and certificates ............... 0 6 3
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But in case such entries and certificates exceed
800 words then for every additionaI 100 words.... 0 0 8

For registering certificate of judgment................ 0 2 6
Satisfaction thereof..., ................................... O.. 0 2 6

For entering certificate of payment of mortgage
money, including all entries and certificates thoreof 0 2 6

Drawing affidavit of the execution thereofincluding
the swearing of the vitness when done by registrar
or his deputy ....................................... 0 2 6

For searching records relating to the title of any lot
or parcel, not exceeding four references ........ 0 1 3

And for every additional four distinct references 0... O 3
And so in proportion for every number of searches

nade.
For a gencral scarch not excecding ................ U 10 0
For everv extract furnislied by the registrar, includ-

irg certificate .......... ..................... 0 1 3

If exceeding 100 words, for every additional 100
words .......................................... ......... 0 0 9

§ 9. Registrars to keep boolks of receipts of fees and make
dtailed returns thereof to the legislature.

13. The following to be fixed holidays in the registry
office, viz: Christmas Day, New Year's Day, Good Friday,
Ash Wednesday, Easter Monday, and the Queen's Birth Day.

By 18 V., c. 127, § 1, no judgment shall be a charge on
lands until registered. § 3. The filing of any bill in Chancery
not to be notice until a certificate thereof be registered. §
4. Decrees of foreelosure to be registered. § 5. Memorials of
dceds, &c., executed out of Upper Canada may be registered
on affidavit sworn before any judge of the superior courts of
Upper or Lowcr Canada, or before the judge of any county
court in Upper Canada, or circuit court in Lower Canada, or
a commissioner in, Upper or Lower Canada, or the registrar
of the county where the lands lie, or his deputy. § 6. Regis-
trars required to deliver original memorials to the registrar of
counties to which any city, town, or township may be attached.
Default herein to be a misdemeanor, punishable by fine, and
forfeiture of office. § 7. Fee for registering certificate of a
suit in equity 2s. 6d. Registering certificate of decree 5s.

By 20 V., c. 57, § 19, registered judgments shall cease to
charge lands after three years, unless before the expiration
of that period such judgment shall be re-registered.

RELIGION.

The Christian religion, according to high authority, is part
and parcel of the law of England. To reproach or blaspheme

92
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it, therefore, is to speak in subversion of the law; and to say
that religion is a cheat, mainifests plainly a wish and endeavour
to dissolve all those obligations whereby civil society is pre-
served, and is held to bc an indictable offence at common law.
- . v. Taylor, vintr. 293 ; 3 Keb. 607. By 1 E.Vi., c.1,
and 1 Eliz. c. 1, it is enacted, that whosoever shall revile the
sacrament of the Lord's supper, shall be punished by fme
and imprisonment. And by 1 E., c. 2, § 4, if any minister
shall speak any thing in derogation of the book of common
prayer, he shall be liable to heavy penalties. Also by § 9of
the last statute, if any person shall, in plays, songs, or other
open words, speak any thing in derogation, depraving or des-
pising of said book, or shall foreibly prevent the reading of
it by any clergyman, or compel or cause him to read any
other service in its stead, the offender shall for the first
offence forfeit 100 marks ; for the second, 400; and for the
third all his goods and chattels, and moreover be liable to
imprisonment for life. And by 3 Jac. 1. c. 21, if any person
shall use the name of the Holy Trinity profanely or jestingiy
in any stage plays, interlude, or show, he shall be liable to
a qui tam penalty of £10. By 9 & 10 W. III., c. 32, it is
enacted, that if any person educated in, or having made pro-
fession of the Christian religion, shall by writing, printing,
teaching or advised speaking, deny the Christian religion to
be true, or the holy scriptures to be of divine authority, he
shall, for the first offence, be rendered incapable to hold any
office or place of trust'; and for the second, be rendered in-
capable of bringing any action ; being guardian, executor,
legatee or purchaser of lands; and shall suffer three years'
imprisonment without bail. But if within four months after
the first conviction, the offender appear in open court and
publicly renounce his error, he shall be discharged that once
from all disabiliQies. The provisions of this statute have
been held to be cumulative, and therefore do not prevent the
offender from being indicted at common law.-B. v. Carlisle,
3 B. 4 À. 171. B3 y 14 G. III., c. 83, § 5, it is enacted, that
his Majesty's subjects, professing the religion of the Church
of Rome of and in the province of Quebec, may enjoy the froe
exercise of their said religion, subjeet to the king's supre-
macy, declared and established by the 1 Eliz. over all the
dominions and countries belonging to the imperial crown of
this realm: and that the clergy of the said church may hold,
receive, and enjoy, their accustomed dues and rights, with
respect to such persons only as should profess the said
religion. And by § 7, the following oath shall be taken by
persons professing the said religion in place of the oath re-



731

quired by the statute of Elizabeth, or any other oaths substi-
tuted by any other act in place thereof.

I, A. B., do promise and swear, that I will be faithful and
hear true allegiance to his Majesty King George, and hima will

defend to the utmost of my power against all traitorous con-
Spiracies and attempts whatsoever which shall be made acainst
bis person, crown, and dignity, and I will do Omy utmost
endeavor to disclose and make known to his Majesty, his heirs
nid successors, all treasons and traitorous conspiracies and
atteinpts which I shall know to be against him or any of them;
and all this do I swear without any equivocation, mental evasion,
or secret reservation, and renouncing all pardons and dispensa-
tions fron any power or person whomsoever to the contrary, so
help me God.

And evcry such person refusing to take the said oath shall
incur the pains and penalties, forfeitures, disabilities, and
incapabilities of the st of Eliz. *By 31 G. III., c. 31, §
%, it is enacted, thait in all future grants of land from the

Crown there shall be a specification of lands of the like
quality in value to one-seventh for the support of a pro-
testant clergy. (a) And by *1 W. IV., c. 28, after noticing
that doubts had been suggested that the tithe of the produce
of land might still be legally dlemanded by the incumbent,* it
is enacted that no tithe shall be claimed or received by any
ecclesiastical parson, rector, or vicar, of the protestant
church within this province.

RELIGIOUS SOCIETIES.

*By the 9 Geo. IV., c. 2, § 1, after reciting, whereas
various religious societies of various denominations of Chris-
tianes find difficuity in securing the title of land requisite for
the site of a church, meeting-house, or chapel, or burying
ground, for want of a corporate capacity to take and hold
the same in perpetual succession ; and whaereas it is expedient
to provide some safe and adequate relief in such cases, it is
enacted, that whenever any religious congregation or society
of Presbyterians, Lutherans, Calvinists, Methodists, Congre-
gationalists, Independents, Anabaptists, Quakers, Menonists,
Tunkers, or Moravians, shall have an occasion to take a
conveyance of land for any of the uses aforesaid, it shall and
may be lawful for them to appoint trustees, to whom and
their successors, to be appointed in such manner as shall be
specified in the deed, the land requisite for all or any of tihe
purposes aforesaid may be conveyed; and such trustees and

(a) The Clergy Reserves are now, by 18 V., c. 2, secularùed, and the
proceeds applicable to municipal purposes.

EdtffgQO 0(tt.



732

their successors, in perpetual succession, by the' Dame
expressed in such deed, shall be capable of taking, holding
and possessing such land, and of commencing and maintai-'
ing any action or actions in law or equity for the protection
thereof, and of their right thereto. § 2. The land to be so
held not to exceed five acres for any one congregation. §
3. And such trustees shall, within twelve months after the
execution of such deed, cause the same to be registered in
the office of the registrar of the county in which the land
lies. § 4. And all conveyances made before the passing of
this act, for any of the purposes aforesaid, shall be valid;
provided such conveyance shal have been already registered,
or shall bc registered within twelve months after the passing
of this act.

*By 3 V. c. 73, reciting, whereas it is expedient to allov
the several Christian denominations recognised by the statutes
of this province to hold Iands for the support of public wor-
ship and the propagation of christian knowledge, it is enacted,
that so much of the *9 G. IV., c. 2, as limits the powers of
the several denominations mentioned in the said act, to the
quantity of five acres, and to the purposes for which lands
shall be held, shall be repealed. § 2. The several religious
societies mentioned in the said recited act shall and are
hereby authoriscd to hold lands in the manner specified in
the said act, for the support of publie worship and the pro-
pagation of christian knowlege, as well as for the purposes
mentioned in the said act, any thing in the statutes of
mortrnain to the contrary notwithstanding. § 3. The rights
and privilegcs aforesaid to extend also to the Roman Catholic
church.

By 8 V., c. 15, 1, it is enacted that whenever any
religious society or congregation of Christians in Upper
Canada shall have occasion to take a convcyance of land, for
the site of a church, chapel, meeting-house, burial-ground,
or residence for their minister, it shall be lawful for them to
appoint trustees, to whom and to whose successors, to be
appointed in such manner as shall be specified in the deed
of conveyance, the land requisite for any of the purposes
aforesaid may be conveyed ; and such trustees and their
successors in perpetual succession shall be capable of taking,
holding and possessing such land, and of commencing,
maintaining and defending actions for the protection thereof,
the statutes of mortmain or any other law to the contrary
notwithstanding. § 2. Provided that such trustees shal
within twelve months after the execution of such deed, cause
the same to be registered.

Uti0tto10ottiØ
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And by 12 V., c. 91, it is enacted that all deeds heretofore
executed for any of the purposes of either of said acts, (9 G.
IV., c. 2, 8 V., c. 15), shall be valid if registered within
twelve months (a) after the passing of this act, except in
case of prior registrations, which are not to be affected. §
2. Trustees of any of the religious societies or congregations
to which said acts are applicable, are authorised from time
to time, upon the express consent of the conference, synod
or body having the direction of the temporal affairs thereof,
by deed under their hand and seal of office (wlich seal each
bady of trustees is hereby empowered to have and make, and
from time to time to alter) to lease, mortgage, sell and
convey, or exchange such of the lands held by them, in
such portions, and in such manner as from time to time
inay be deemied necessary; and the trustees' receipt for
the purchase money shall be an absolute discharge to
the purchaser : provided that the moneys arising from such
sale or nortgage be applied to the purchase of other lands
to be held by the trustees for like purposes, or improvement
of the same or other lands held by them upon tie like trusts;
al provided that no land acquired by free gift shall be sold
vithout the consent of the grantor or his representatives.

And by 12 V., c. 92, entitled "An Act to enable tie trustees
of cht urches and parsonages, and other trusts, belonging to
thie Vsleyan Mlethodist Charche in Canada, nmore conveni-
entl1 to manage and dispose of their estates, and for the
purposes therein rnentioned;" it is enacted thiat it shall be
lawful for the trustees for the time beine, of each of the re-
ligious congregations of the Wesleyan ifethodist Church in
Canada, and the said trustees of eadh respective congregation
are as such trustees thereby authorised from time to time,
upon the express consent of the conference of the said Wes-
leyan Methodist Church first had therefor by deced under their
hand ansd seal of office, (which seal each body of trustees is
thereby empowered to have and make, and from time to time
to alter,) to lease, mortgage, sel], convey or exchange, such
of the lhnds and tenements held, or to be held by any of the
respective trustees, in such portions and in such manner as
from time to time may be deemed by the trustees thereof
necessary and useful, for the purposes connected with the
particular trust, subject nevertheless to the conference afore-
said; and the receipt of the trustees siall be an absolute dis-
charge to the purchaser: provided always, that the moneys
arising from the sale or mortgage of lands so acquired, shall

(a) Extended by 10 V., c. 126, for a further period of 12 months.
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be applied by the trustees to the purchase of other lands, to
be held by them for the like purposes and trusts, or to the
improvemnent of the same or other lands held by them upon
the like trusts; and provided that no lands acquired by the
trustees by free gift for special purposes, shall be sold by the
trustees without the consent of the grantor or his legalrep-
resentatives.

By 18 V., c. 119, the grantees in any letters patent, or
trustees appointed pursuant thereto, and other trustees hold-
ing lands for any religious body, are empowered to demise or
lease any such lands for any term not exceeding 21 years.
and to covenant for renewal of such lease.

§ 4. Land not to be leased without the consent of a majoritr
of the congregation present at a meeting called for the pur-

pose ; nor any lands necessary for the site of a church or
place of worship, or other buildings, or for a burial ground
for such congregation.

§ 5. Any land not required to be retained may be sold ou
giving public notice of such intended sale, and subject to the
sanction of the Court of Chancery.

RELIGIOUS WORSHIP.

Sec ýtitle " Publieý Worship."

RESCUE
Is defined by 4 BI. Con. p. 131, to be the forcibly and know-

ingly freeing another from arrest and imprisonment; and it is
generally the same offence in a stranger so rescuing as it would
have been ina gaolervoluntarily suffering an escape; buthere
as upon voluntary escapes, the principal must be first attain-
ted or receive judgment before the rescuer can be punished;
for by possibility there may have been no offence committed
-1 Hale's P. C(., 607; nevertheless, as the rescue is in con-
tempt of some legal process, the offender may be committed
and punished for a misdemeanor, according to the degree of
his offence. To hinder a person who has committed felony
from being arrested is a misdemeanor only; but if rescued
after the arrest, and the arrest was for felony, the rescuer is
a felon ; if for treason, a traitor ; and if for a trespass, fin-
able-hale Pl. 116 ; 3 Raw. c. 21; Russ. - Ry. . C.B.
458 ; but it seems necessary that the rescuer should have
knowledge of the criinial offence, if the party be in custody
of a private person, but not necessary if in custody of an
oficer.-2 Hale, 606.

*By 3 W. IV., c. 3, the rescue of any person convicted
of, or committed for murder, is made felony, and is punish-
able by death.
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RESTITUTION OF STOLEN GOODS.

By the common law there was no restitution of stolen
oods, but it being considered that the party prosecuting the

ofender by indictment deserved to have his goods restored,
it was enacted by the statute 211 H. VIII., c. 11, that if any
felon do rob or take away any man's money or goods, and
thereof be indicted and arraigned and found guilty, or other-
Wise attainted by reason of evidence given by the party rob-
bed, or owner of the money or goods, or by any other, by
their procurement ; then the party robbed, or owner of the
:oods, shall be restored to such his money or goods; and
he justice may award a writ of restitution.

The writ of restitution has fallen into disuse ; but upon
production of the goods at the trial, the court will order them
to be restored to the owner; and if not restored, h may
maintain an action of trover for them, after conviction, not-
withstanding they may have been sold to the person claining
in mailcet over.-1 Rale, 543; 6 Kel. 48 ; 2 Inst. 714.
AIthoughi this may seem bard upon the buyer, yet the
rale of law is that " spoliatus debit ante omnia restituti,"
especially when he has used all diligence in his power to con-
viet the felon; and as the case is reduced to this bard
necessity, that either the owner or the huyer nust suffer, the
law prefers the right of the o wner, who has done a meritorious
act by pursuing a felon to condign punishment, to the right
of the buyer, whose merit is only negative, that lie has been
guilty of no unfair transaction.-4 BI. Com. 363. Iowever,
by 31 Eliz. c. 12, where a horse is stolen and sold in open
miarket, according to the provisions of this act, tie owner can
only be entitled to it again upon payment of the buyer's
costs.

Sec further on this subject, ante title "Horses," p. 396.
If the thief sell the goods and be taken with the money

which lie sold them for, and the goods cannot be heard of,
it has been questioned whether the prosecutor shall have the
money.- W. Jones, 148; 2 East. P. C. 789. But the better
opinion seems to be where it is clearly ascertained that the
money is the produce of the goods stolen, that the prosecutor
would be then entitled to it, within the equity of the above
statut.-Ramberrie's case, Cro. Eliz. 661; Harris's case,
Noy, 128; 1 Hale, 542; 2 East. P. C. 789.

Restitution, however, can only be had from the person in
possession of the goods at the tirne of, or after the felon's at-
tainder. Therefore, if a party purchase them bona fide, in
market overt, and sell them again before, conviction, no action

EIîtøtttuti on of' Stoletn Go'otr.
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will in this case lie against him for the value, though notice
were even given him not to sell.-orwood v. Smith, 2 .
653. But the necessity of prosecuting and convicting or at-
tainting the felon, in order to have restitution, is only when
the property is changed by some intermediate act, as ihen
they have been sold in market overt. For otherwise the
owner may, at common law, peaceably retake his goods
wherever he finds them, without any writ of restitution.-.
Kel.48; 2aw.c. 25. And now by 4 &5 V., c. 2, § 49,
restitution shall be made, except in certain cases, for which
see title "Larceny," p. 528.

RIOT, ROUT, &c.

A riot is the forcibly doinrg an unlawful thing, by three or
more persons assembled together for that purpose. By the
comnmon law, peace officers may suppress a riot, and may com-
mand all other persons to assist them.-1 Haw. c. 65, §
11. A rout is where three or more meet together to. do
some unlawful act upon a common quarre], as forcibly
breaking down fences upon a right claimed of common
or way, and making some advances towards it, but without
actually executing it.-Ibid. An unlawful asseinbly is where
three or more assemble themselves together, with intent to
do an unlawful act, as to pull down enclosures, &c., but part
without doing it, or making any motion towards it.-lbid. A
riot at common law is a misdemeanor only, punishable by
fine and imprisonment.-1 Iaw. c. 65, § 12. But under
particular circumstances, which will be seen hereafter, it is
in some cases, by statute, made felony.

Riot at Connon Law (Misdemeanor).

If the riotous assembly meet for a publie purpose ;-as to
redress a general grievance.; to pull down all enclosures; or
to reform religion ; or with a determination to resist the
king's forces, if legally called in to keep the pence ;-their
proceedings then may amount to overt acts of high treason,
by levying war against the king.-4 BI. Com. 147.

To constitute a riot, there must be some circumstances of
actual force or violence, or at least of an apparent tendency
thereto, which are calculated to strike terror among the
people, such as the show of offensive weapons, threatening
speeches, or turbulent gestures. But it is not necessary that
personal violence should have been actually committed.-l
IHaw. c. 65, § 5 ; lifford e Brandon, 2 Camp. 369. Nor
will it amount to a riot if the object is to do a lawful act, 8
to remove a nuisance.-l Haw. c. 65, § 8; R. v. Soley, il
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Mod.117; 5 Burn's J. Riot,§ 1. Where a person on seeing
others actually engaged in a riot joins himself to them and
assists them, he is as much a rioter as if he had at first
asscmbled with them for the same purpose.-l Haw. c. 65,

3. And whosoever encourages, or promotes, or takes part
in a riot, whether by words, signs or gestures, or by wearing
the badgc, or ensigu of the rioters, is himself to be considered
a rioter ; for in this case, all are principals.-2 Camp. 370;
4 Burr. 2073; 1 Hale, 463.

To incite persons to assemble in a riotous manner, appears
to be an inlictable offence.-Cro. Cir. Com. 420; 8 Ed. Il.,
Clit. C. L. 506. Women are punishabe as rioters; but
infants, under the age of discretion, are not.-l Haw., c.
65, § 14. Where an infant is indictable, he may appear by
attorney.-R. v. Turner, 2 Ld. R. 1284.

Thus much for a riot at Common Law.

Riot by Statute (Felony).

The statute 1 G. I., st. 2, c. 5, § 1, commonly called the
Riot Act, enacts that if any persons to the number of twelve
or more, being unlawfully, riotously and tumultuously as-
sembled together, to the disturbance of the public peace;
and being required or commanded by any justice of the peace,
or the sheriff of the county, or his under-sheriff, or by the
inayor, bailiff, or other head officer, or justice of the peace
of any city or town corporate, where such assembly shall Be,
by proclamation made in the .King's name (in tlie form
directed by the second section of this act) to disperse them-
selves, and peaceably to depart to their habitations or to
their lawful business, shall, to the number of twelve or more
(notwithstanding sueli proclamation made), unlawfully,
riotously and tumultuously, remain or continue together by
the space of one hour after such command or request made
by proclamation, the parties so remaining shall be guilty of
felony, and shall suffer death. By § 2, the justice (or person
authorised as above), shall, among the said rioters, or as near
to them as, he can lawfully come, with a loud voice command,
or cause to be commanded, silence to be, while proclamation
is making; and after that, shall openly and with a loud
voice make or cause to be made, proclamation, in these words,
or like in effect

Our sovereign lord the King (a) chargeth and commandeth
all persons being assembled to disperse themselves, and peace-
ably to depart to their habitations or to their lawful business,

(a) Lady the Queen.
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iipon the pains contained in the act made in the first year of
the reign of King George, for preventing tumults and riotous
assemblies. God save the King. (a)

By § o, those assembled, and not (spersing within an
hour, may be seized; and if they make resistance, the per-
sons killing them shall be indemnified. § 4. And if any
persons unlawfully, riotously, and tumultuously assembled,
shall unlawfully and. with force, demolish or pull down, or
beqin to demolish or pull down, any church, chapel, or any
building for religious worship, certified and registered
according to the statute of the 1 W. & M. or any dwelling.
house, barn, stable, or other out-house, they shall suffer death,
without benefit of clergy. § 5. And if any persqp shall,
with force and arms, wilfully oppose, hinder, or hurt any
person that .shall begin to go to make the proclamation,
whereby the same shall not be made, he shall be guilty of
felony; and also every person so unlawfully, riotously,
and tumultuously assembled, to the number of twelve or
more, to whom proclamation should or ought to have been
made if the sanie had not been hindered, shall likewise, in
case they, or any of them, to the number of twelve, or more,
shall continue together, and not disperse themselves within
one hour after such let or hinderance so made, shall be
guilty of felony. § 8. Prosecutions under this act must
be commenced within twelve months.

*By 3 W. IV., c. 3, (the Riot Act,1i G. I.,)is confirmedinits
relation to this province; and it is enacted, that the provi-
sions in the fourth clause of the sanie act shall apply and
extend to all churches and chapels or places for religious
worship in this province, notwithstanding the same, or anyof
them, shall not be certifiecd or registered as provided in the
said act.

By 4 & 5 V., c. 26, § 6, if any persons riotously and
tumultously assembled together to the disturbance of the
public peace, shall unlawfully and with force, demolish, pull
down, or destroy, or begin to demolish, pull down, or destroy,
any church, chapel, or meeting-house, for the exercise of auy
mode or form of religious worship, or any house, stable,
coach-house, out-house, warehouse, office, shop, mill, malt-
house, hop oast, barn, or granary, or any building or, erection
used in carrying on any trade or manufacture, or any branh
thereof, or any machinery, whether fixed or moveable, pre-
pared for or employed in any manufacture, or any branch
thereof, every such offender shall be guilty of felony and

(a) Queen.
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shall be liable, at the discretion of the court, to be im-
prisoned at hard labour in the provincial penitentiary for
the term of his natural life, or for any term not less than
seven years, or to be imprisoned in any other prison or place
of confinement for any term not exceeding two years.

See also title "Pudlic Works, Riot at."

Indictmnent for a Riot and Assault. (Archbold.)

County of The jurors for our lady the Queen, upon their
to wit. S oath present, that J. S., late of the township

of , in the county of , labourer, J. R., late of the same.
carpenter, E. W., late of the saie, yeoman, together with divers
other evil disposed persons, to the number of , and now to
tie jurors aforesaid unknown, on the day of , in the
year of the reign of our sovereign lady Victoria, with force and
arns, at the township aforesaid, in the county aforesaid, unlaw-
fully. riotously and routously did assemble and gather together,
to disturb the peace of our said lady the Queen, and being so
tlien and there assembled and gathered together, in and upon
one A. the wife of J. N., in the peace of God and of oui lady
tie Queen, then and there being, unlawfully, riotously and
routously did make an assault, and her the said A. then and
there unlawfully, riotously and routously did beat, wound, and
ill-treat, so that ber life was greatly despaired of, and other
wrongs to the said A. then and there unlawfully, riotously and
routously did: in contempt of our said lady the Queen and
her laws, to the evil example of all others in the like case
offending, and against the peace of our lady the Queen, her
crown and dignity.-(4dd aIso another count for a conmon
assault.)

Indictment for a Riot and Tumult.

Commencment as in the last form, &c.] with force and arm's
to wit, with sticks, staves and other offensive weapons, at the
township aforesaid, in the county aforesaid, unlawfully, riot-
ously, and routously did assemble and gather together, to dis-
turb the peace of our said lady the Queen ; and being so as-
sembled and gathered together, armed as last aforesaid, did
then and there unlawfully, riotously, and routously make a great
noise, riot and disturbance, and did then and there remain and
continue armed as last aforesaid, making such noise, riot and
disturbance for the space of an hour and more, then next follow-
ing. to the great disturbance and terror, not only of the liege
subjects of our lady the Queen there being and residing, but of
all other the liege subjects of our lady the Queen then passing
and repassing in and along the Queen's common highway there,
in contempt of our said lady the Queen and her laws, to the
evil example of all others in the like case offending, and against
the peace of our lady the Quen, lir crown and dignity.
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RIVERS AND NAVIGATION.

A navigable river is, with respect to the right of the public
to pass along it for the conveyance of themselves or their

oods and merchandizes, in the nature of a publie highway.
-1 faw. c. 76, § 1; 3 Com. Dg. 23. A nuisance occasioned

to a public river by obstruction, is indictable on the same
principle as a similar nuisance to a highway. Thus, the
laying of tinber in a public river, whereby the passage of
yessels is obstructed, is as. much a nuisance as laying logs in
a bighway.-5 Bac. Ab. nuisance (4.)

3y 7 V., c. 36, § 1, any person who shall throw into any
river, rivulet, or water-course, or any owner or occupier of a
a mill who shall sufer or permit to be thrown any slabs, bark,
waste stuff, or other refuse of any saw-mill, except saw-dust,
or any stumps, roots, or waste timber, or leached ashes, and
shall allow the same to remain in such river or rivulet, or
water course, shall thereby incur a penalty not exceeding £5
currency, and not less than one shilling for each day during
which such obstruction shall remain, over and above all
damages whieh may arise therefrom, to be recovered in a
summary way before any one or more justices of the peace
in the manner provided by 4 & 5 V., c. 26.

2. The amount levied in no case to exceed £5 and costs.
3. One-third of the penalty to go to the informer, and the

other two-thirds to the township; and ii case of damages to
private property, such damages to be paid to the aggrieved
party, w-hen not examined as a witness. § 4. In default of
sufficient distress, the offender to be committed to the com-
mon gaol until the fine or damages and costs be pid, but
not exceeding thirty days.

By the 10 & 11 V., c. 20, entitled "An Act to amend,
explain and continue the last mentioned act, 7 V., e. 36,
any person who shall throw into any river, rivulet or water-
course, or any owner or occupier of a mill who shall suffer or
permit to be thrown, any slabs, bark, waste stuff, or refuse
of any saw-mill (except saw-dust) or any stumps, roots,
shrubs, tan-bark or waste-wood, timber or leached ashes; or
any person who shall fell, or cause to be fclled in or across
any river, rivulet, or watercourse, any timber, or growing or
standing tree or trees, and shall allow the same to remain,
shall thereby incur a penalty not exceeding £5, nor less
than Is. every day such obstruction shall remain; to be
recovered witlr costs before any one or more justices, in the
manner provided by the 4 & 5 V., c. 26. This act not to
extend to any dam, river or bridge, or to any tree eut down



or felled across any such river, &c., as a means of passage.
This act to remain ,in force for four years from the passing
thereof (25th July, 1847), and until the end of the next
session.

By 14 &15 V., c. 123, the above acts shall not extend to
the river St. Lawrence, nor to the river Ottawa, nor to any
river or rivulet wherein salmon or pickercl, black bass or
perch, do not abound.

The 7 V., c. 36, is only a temporary act, but it has been
continued, as amended by the 10 & il V., c. 20, and the 14
& 15 V., c. 123. .By the 20 V., c. 16, to the lst January,
1858, and till the end of the then next ensuing session of
parliaent.

ROAD ALLOWANCES.

By 8 V. c. 20, § 15, auy party in possession of any part
of an allowance for road in the rear of his lot, enclosed by a
)awful fence, fnot travelled or required by the public, by
reason of any other road being used in lieu thereof, or because
the same has not been opened, shall be deemed legally
possessed, as against any other private party. Such possession
to cease upon an order of any two justices directed to the
proper township officer requiring bim to open the same.

By 20 V. c. 69, § 1, so much of the 187th § of the municipal
act 12 V., c. 81, (as amended) as prevents municipalities from'

passing by-laws for stopping up original allowances for roads
or selling the same, is repealed. § 2. Authorises the
municipalities of townships t'O make by-laws for stopping up
amd selling any original allowance for road -or any part thereof,
provided that such by-law be confirmed by a by-law of the
county council. § 3. County councils authorised to make
similar by-laws respecting road allowances under their control
and not being on the limits of any village, town or city
therein. § 4. iRoad allowances to be offered for sale in the
first place to the parties owning adjoining lands. § 5.
Where new roads have been opened for -which no compensa-
tion has been paid, the municipalities are required, on the
report of their surveyor that sucli ncw road is sufficient, to
convey the original road allowance to the paxty through
whose land such new road shal run. § 6. Roads deemed
useless may be sold. § 7. Roads not to be closed up so as
prevent access to adjoining lands. § 8. By-laws for stopping
up or sale of any original allowance not to be passed until
one month's notice thereof, given i- at least .six public
places in the vicinity, and in one local newspaper for
three weeks.
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ROBBERY.

Robbery signifies a larceny from the person, comintted
openly and violently; and may be defined to be, the felonions
and forcible taking of goods or money of any value froi the
person of another, or in his presence, against his will, by vio.
lence, or putting him in fcar.-4 BI. Com. 243; 2 East. P.
C. 797.

Of the Felonious taking.

The gist of the ofence being the force and terror used by
the offender, the value of the property stolen is quite immate-
rial; for a penny as well as a pound, forcibly taken or ex-
tortcd; constitutes in law a robbery.-3 last. 69; 1 ifale,
532; i faw. c. 34, § 16; 4 BI. Con. 243. The taking also
must be such as to give the robber a possession of the pro-
perty stolen; therefore, if a man having his purse fastened
to bis girdle, be assaulted, by a thief, and the thief, in order
the more readily to take the purse, cut the girdie, and the
purse thereby fall to the ground, this is no taking so as te
amount to robbery, for the thief never had the purse in bis
possession ; but, if he had taken it up from the ground,
though but for one moment, and afterwards let it fall la the
struggle, this would then have been a sufficient taking, the
purse having been once in his possession.-3 Inst. 69.
And when once the offence of robbery is completed it
cannot be purged by a re-delivery. There may be a
taking in law however, as well as a taking in fact, which
will amount to robbery. Thus, if upon A. assaulting B.
and bidding him deliver bis purse, B. refuse to do so,
and then A. pray B. to give or lend him money, and B.
does so accordingly under the influence of fear, the taking
will be coimplete.-l Bale, 533. So, when thieves, findiag
no property on a man, force him by menace of death to fetch
them money, which he delivers to them while the fear of the
menace continues upon him, and they receive it, this 1s a
sufficient taking in law.-Id. 3 Inst. 68. The taking, how-
ever, need not be immediately from the person, it is enough
if it be in his presence. Thus, if A. upon being attacked by
a robber throws bis purse or bis cloak into a bush, or lets his
bat fall while he is endeavouring to escape, and the thief
takes either of these things up and caries it away, such a
taking being done in the presence of A., will amount to rob.
bery-3 lnst. 68; 1 Hale, 533. 1 Haw. 34, § 6; but nd
stealing will amount to robbery unless done in the présenñe
of the owner.-R. v. Grey, 2 East. .P. C. 708.



What Violence or Fear is necessary.

The principle of robbery being violence, some degree of
force is therefore necessary to constitute the offence ; but
there may be a constructive as well as an actual force, for
for where such terror is impressed on the mind as not to leave
the party a free agent, and in order to get rid of that terror
he delivers his money, this is a sufficient force in law; and
where actual violence is used there need not bc actual fear,
for the law will presume it.-Donally's case, 2 East. P. C.
727. With respect to the degree of violence, where there is
n1o putting in fear, the amount of force used in such cases
must be something more than a sudden taking or snatching,
for unless some greater force is used by the thief to over-
powor or prevent resistance, or there is some resistance or
actual struggle on the part of the owner to retain his pro-
perty, this will not amount to a robbery, being divested of
both its main ingredients of the crime, corporal violence and
err-R. v. Macaulay, 1 Leach, 287 ; B. v. Baker, Id.

290; R. v. Robins, Id. 290, (note A.) ; R. v. Steward,
2 East. P. C. 702; but if\any injury be donc to the person,
or there is any struggle of the owner to retain his pro-
perty, then it is robbery. As, where a lady's ear-ring was
pulled so violently from ber car that the ear was torn
through and made to bleed and she was otherwise much
hrt-B. v. Lapier, 1 Leach, 320 ; and so where the
prisoner pulled the prosecutor's watch from his fob, which
being fastened by a steel chain round his neck, the thief
with two jerks broke the steel chain in order to get the
watch, for the prisoner in this case had to overcome the
resistance made by the steel chain, and used actual force
for that purpose.-R. v. iJiason, R. e By. 419. The violence
used also will not the less amount to robbery, because it is
accompanied by some specious pretence of law or justice;
thus, w-here the prosecutor was carrying his cheeses along
the highway and was stopped by the prisoner, who insisted
on seizing them for want of a permit, which was found to be
a mere pretence, no permit being necessary, and on some
altercation they agreed to go before a magistrate to determine
the matter, when other persons, who were riotously assembled
and in confederacy with the prisoner, carried away the goods
in the absence of the prosecutor, this was held to be robbery,
and the seizure of the cart and goods by the prisoner was
suflicient to constitute the offence.-Merrnman v. -Jlundred
of Chippenham, 2 East. P. C. 709. With respect to a con-
structive violence by putting in fear, it matters not whether
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the fear excited is of injury to the person, the property or
the, caracter of the party robbed; as if a person with a
drawn sword or other circumstances of terror, irdicating a
felonious intent, beg alms of another, who gives it te him
through mistrust and misapprehension, this pretence of asking
charity will not prevent the offence from being considered as
robbery.-4 BI. Com. 244; 2 East P. C. 711. The degree
of fear need not be the extremest state of alarm and terror,
but only such a reasonable apprehension of danger as may
induce a man, for his own safety, to part with his property.
So, where a man is compelled through fear to part with is
money, in order to prevent his hose or property from being
burnt or destroyed, this will be a sufficient putting in fear to
make the offence of those who take his money amount to the
crime of robbery ; so, where a person is induced to part with
his money througli fear, upon the threat of another to accuse
him of an unnatural offence or any other crime, whereby his
character or reputation may be injured, extorting money
uander a threat of this description will amount to the crime
of robbery, whethei the party threatened bas been guilty of
the crime or not (a).-R.v. Gardiner, 1 '. e P. 79.

By 4 & 5 V., c. 25, § 6, whosoever shall rob any person,
and at the time of or immediately before or immediately
after such robbery shall stab, eut or wound any person, shall
be guilty of felony, and being convicted thereof shall suffer
death. § 9. Whosoever shall rob any person, or shall steal
any. chattel, money or valuable security from the person of
another, shall te liable, at the discretion of the court, to be
imprisoned at hard labour in the provincial penitentiary for
any term not exceeding fourteen years nor less than seven
yCars, or to be imprisoned 'in any other prison or place of
confinement for any term not exceeding two years.

Robb7ing the Mail.

By the 13 & 14 V., c. 17, ý 16, is made felony and punish-
able by imprisonment in the penitentiary for life.

See also title "Post Office.

Of Principals and Accessories.

With respect to persons aiding and abetting in a robbery,
the same rules are applicable as in every case of principal
and accessory. Thus, where several persons come to rob a
man, and they are all present whilst one of them takes his

(a) See also title "Extortion," p. 320; and the statute 4 & 5 Y., c. 25,
§ 8, on this subject.

Meb9ug.
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money, they are all guilty of robbery. So, if three persons
come to commit a robbery, and one stand sentinel at the corner
of a field, or watch if any one should approach, while the
others commit the robbery, this will be a robbery in the tbird
also, though he stood at a distance from them and not within
View-1 Hale, 584, 537 ; but though several come out with a
common design to rob in the highway, yet if one of the party
(before any robbery takes place) entirely leaves them and
goes another way, rendering them no manner of assistance,
either at the time or after the commission of a robbery by

g the others, he cannot then be said to be guilty, either as
principal or accessory.-R. v. -Hyde, 1 -Male, 537.

See also ante title "Accessories."

Of Assauzts with Intent to Rob.

By 4 & 5 V., c. 25, § 7, wlhosoever shall, being armed with
any offensive weapon or instrument, rob or assault with
intent to rob any person, or shall rob any person, and at the
time, or immediately before or immediately' after sucli rob-
bery, shall beat, strike, or use any other personal violence
to any person, shall be guilty of felony, and being convicted
thereof shall be liable, at the discretion of, the court, to be
imprisoned at hard labour in the provincial penitentiary for
the term of his natural life, or for any term not less than
seven years, or be imprisoned in any other prison or place
of confinement for any term not exceeding two years. § 10.
Whosoever shalh assault any person with intent to rob, shall
be guilty of felony, and being convicted (save and except in
cases where a greater punishment is provided under this act)
be liable to be imprisoned for three years.

SABBATII.

See "lord's Ihay.

SACRILEGE.

Sacrilege (secerilegium) is, at common law, the robbery of
a church, or a felonious taking out of a holy place things
consecrated to pious purposes; as the vessels, goods or orna-
ments of the church-8 Cro. 153; but to steal any thing
belonging to private persous in a church is larceny, and not
sacrilege. Sacrilege vas originally punished with greater
severity than other robberies by our law: for it denied the
benefit of clergy to a person convicted of this offence, which
Was formerly granted to all other felons.-2 Inst. 250 ; 23

.VIII, c., §3; I Ed. VI., C.12,§ 10.
But now, by 4 & 5 V., c. 25, § 13, if any person shall

94



break and enter any church or chapel, and steal therein any
chattel, or having stolen any chattel, money or 'valuable
security, in any church or chapel, shall break out of the
sam'e, suc offender being convicted shall'be liable to be im-
prisoned at hard labour in the Provincial Penitentiary for
any termi not less than seven years, or to be imprisoned in
any other prison or place of confinement for any term not
exceeding two years.

SALMON.

Sec "Pish.

SEARCII-WARRANT.

It seems that formerly it was not unusual for justices to
grant gencral warrants to search aIl suspected places for
stolen goods: yet such practice is generally condemned by
the best authorities; and Lord Hale, in' his pleas of the
crown, says a general warrant to search for felons or stolen
goods is not good-if. Pl. 93; likewise, upon a bare sur-
mise a justice cannot legally grant a warrant to break any
man s house to search for a felon or stolen goods.-4 Inst.
177; but in case of a complaint, and oath made, of goods
stolen, and that the complainant suspects the goods are in a
certain house or place, and shews the ground of his suspicion,
the justice may grant a warrant to search in those suspected
pinces mentioned in bis warrant, and to attach the goods and
the party in whose custody they are found, and bring theia
before him, or some other justice, to give an account how he
came by them ; and further, to abide such order as, to law
doth appertain.-2 B1. . 113,150. Butin cases not merely
of probable suspi'cion, but of positive proof, it is right to exe-
cute the warrant in the night tine, lest the offenders and
goods also be gone before morning-Barl. Search W.; such
warrant must be directed to the constable, or a peace officer,
and not to any private person ; though the complainant May
aid and assist, because le knows the goods.-2 if. if. 150.
Whether the stolen goods are in a suspected house or not,
the officer and his assistants, in the day time, may enter, the
4oors being open, to make search, and it is justifiable by this
warrant.-2 i. . 151. If the door be shut, and up&n de-
mand it be refused to be opened by them within, if the stolen
goods are in the house, the officer may break open the door.
-1 ifB.. 151. If the goods be not in the house, yet't
seems the officer is excused that breaks open the doortoi
search, because he searched by warrant, and could not kiov
whether the goods were there till search made; bpiM seoins
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the party that made te suggestion is punisiable in such case;
for as to him the breaking of the door is in eventu lawful or
ulawful-to wit, lawful if the goods are there; unlawful if

not there.-2 fi. M. 151. On the return of the warrant, if
it appear the goods were not stoien, they are to be restored
to the possessor; if it appear they were stolen, they are not
to be delivered to the proprietor, but deposited in the hands
of the constable ; to the end that the party robbed may pro-
ceed, by indicting arnd convicting the offender, to have resti-
tution.-2 IL IL 151. As touching the party that had the
custo(y of the goods; if they were not stolen, then he is to be
discharged; if stolen, but not by him, but by another, that
sold or deliverecd them to him, if it appear that he was igno-
rant that they were stolen, he nay be discharged as an
offender, and bound over to give evidence as a witness against
him that stole them; if it appear that he knew they wvere
stolen, he must be committed, or bound over to answer the
fen.--2 i. if. 152.

By 4 & 5 V., c. 25, § 55, if any credible witness shall
prove upon oath before a justice of the peace, that there is
reasonable cause to suspect that any property whatsoever on
or with respect to which any such (a) offence shall have been
commited, is in any dwelling-house, out-house, garden, yard,
croft, or other place or places, the justice may grant a warrant
to search such dwelling-house for such property, as in the case
of stolen goods; and any person to whom any proprty shall
be offered to be sold, pawned or delivered, if he shall have
reasonable cause. to suspect that any such offence has been
committed on or with respect to such property, is hereby
authorised, and if in his power is required, to apprehend, and
forthwith to convey before a justice of the peace, the party so,
offering the same, together with such property, to be deaIt
with according to law.

By 16 V., c. 179, § S, search warrants may be issued on
a Sunday.

SEDITION.

Sedition is understood to comprise within its meaning all
offences against the Queen and the government, which are
not capital, and do not amount to the crime of high treason.
It includes all offences of like tendency with treason, but
without any such direct intent or overt act of the party formed
or executed as to bring it within the more serious offence.
Al contempts against the Queen and her governmert,adn

i
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riotous assemblies for political purposes, may be ranked
under tlie head of sedition; though it has been held, that
when the object of the riot is to redress a general grievance,
as to pull down all enclosures, or to reform religion,
or the like, it May then amount to an overt act of high
treason; being in the nature of a levying of war
against the Queen. And in general, it may suffice to
remark, that all contemptuous, indecent or malicious ob-
servations, upon the person of the Queen or her government,
whether by writing or speaking, or by tokens calculated to
lessen lier in the esteen of ber subjects, to weaken her
government, or raise jealousies of lier amongst the people,
will fall under the head of sedition; as well as all direct or
indirect acts or tlireats, tending to overcome her measures.
or disturb the course of her goverment, not amounting tO
overt acts of treason. All these attempts are highly criminal
at common law, and punishable with fine and imprisonment.
-4 BI. Com. 147; i ffaw. c. 65, § 6; 1 E. P. C. 76.

SERVANTS.

A servant may be discharged at a moment's warning for im-
orality, or gross misconduct-R. v. Brampton, Cald ; or'for

wilful disobedience of orders.-Spain v. Amott, 2 Star. Rep.
256. And if a servant of his own accord go away before his
time expires, he runs the risk of 1osing all his wages--Dalt.
e. 58, p. 141; and when discharged for misconduct, will be en-
titled only to wages due at the time of his discharge.-3Esp.
235. If a servant, however, not having been guilty of any
misconduct, be discharged without warning, lie is entitled in
such case, if hired by the month, to a month's wages aboie
those that may be due.- -2 Sel. N. P. 1032.

Sec also title "Master and Servant."

SESSIONS.

The sessions of the peace is a court of record, holden before
two or more justices, for the execution of their general autho-
rity, given them by the commission of the peace, as well as
by certain statutes.-Lamb. 349; DaIt. 456. There must
also be two justices (at the least) present in order to adjourn
the sessions legally; and two justices also, to hold an adjourn-
ment.-Rex. v. Westington, 2 Bolt. 733; 1 Blk. Com. 3A54,
n. When the sessions is adjourned, the style of the court
ought to run thus -, "at such a session, held by adjournm'ent;"
but the original meeting of the sessions should be first set
forth; and then it should be stated that the sessions were
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continued from thence to such further time by adjourn-
ment."'- 2 Stra. 832, 865.-B. v. TValker, Sess. Cas. 21.

Auy two justices may direct their precept under their
este to the sheriff, for the summons of the sessions-2 aw.
41; and such precept should bear date fifteen days before
the return, and ought forthwith to be delivered to the sheriff,
to the ind he may have sufficient time to proclaim the
sessions, to summon and return the juries, and to warn all
officers and others that have business there to attend.-els.
Introduct. 35, 4 Burn's Justice, 6 Ed. 198.

Those who are bound to appear at the sessions, besides the
justices of the peace, are-1. The Oustos Rotulorum, or his
sufficient deputy, who is the clerk of the peace, for the Custos
Iiotulorum' has the custody of the rolls or records of the
county. 2. The sheriff, either by himself or his deputy ; it
being his deputy to return jurors, receive fines, and execute
process. 3. Al coroners, whose duty is to summon jurors,
and execute process upon the default or neglect of the sheriff,
or in case of his absence, or having an interest in the matter
before the court. 4. The constables of the several townships
within the county, and all other officers to whom any warrant
has been directed, in order to make a return thereof. 5.
The keeper of the gaol, who is bound to bring up the
prisoners, and to receive such as may be committed. 6. Al
persons returned as jurors by the sheriff, by virtue of the
above mentioned precept. 7. Al persons bound by recog-
nizance to appear to answer, or to prosecute and give evidence.
-Dait. c. 185; 4 BUrn, 6 Ed. 199.

By 22 G. II., c. 46, § 12, no person shall act as solicitor,
attorney or agent at the sessions, unles he is admitted and
enrolled according to law, under the penalty of £50. And
by § 14 clerks of the peace, under-sherifs, and their respec-
tive deputies, are prohibited under, the like penalty from
practising at the sessions.

Of the Jurisdiction cf thte Sessions.

1. The jurisdiction of the sessions, by 34 Ed. III, e. 1,
extended to the trying and determining all felonies and
trespasses whatsoever. But now they ought not to try any
greater offence than that of simple larceny, their commission
providing, that if any case of difficulty arises they shall not
proceed to judgment, but in the presence of one of the justices
of the Court of Queen's Bench, or one of the judges of as-
size. Consequently, murders, burglaries, and other capital
felonies, are reserved for a more solemn investigation at the
assizes. The sessions have no commission of gaol delivery ;
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neither have they any jurisdiction over forgery or peruy
at common law; I. v. Gibbs, 1 East 473. B. v. Yarrinq
ton, 1 Salk. 406 ; R. v. Bainton, 2 Str. 1088; 2 Raw. c.8
§ 38: nor over any new createcd offence, as usury; unless
express jurisdiction is given to them by the statute creatina
the offence.-R. v. Smith, 2 Ld. R. 1144; 1 BI. Rep. 369;
2 &alc. 680. The general words in the commission of the
peace, including all trespasses, this comprehends not only
direct breaches of the peace, but also such offences as have a
tendency thereto; and on this ground, conspiracies and lield,
or any illegal solicitations, attenpt, or endeavours to commit
crimes, have been holden to be cognizable by the sessions.
- v. JlRiggins, 2 East. R. 23 ; R. v. Surnners, 3
Salk. 194; R.v. bispal, 3 Burr. 1320 ; 1 BI. 39. The
sessions have, like every other court, the power to fne for a
contempt committed in the face of the court.-B. v. Davison,
4 B. Si A. 334. But they cannot award an attachment for
a contempt in disobcying any of their orders, the ordinary
and proper method being by indictment.-R. v. Bartlett, 2
Sess. Cas. 176; R. v. Robinson, 2 Burr. 800; B. v.
Kingdon, 8 East. 41; 4 Bwrn's J. 204, Ed. 16. The
sessions have also power to fine jurors for non-attendance
at the court, upon proof of their having been duly sum-
moned, 13 & 14 V., c. 55, § 63 ; aiso to commit to gaol any
person guilty of contemptuous or disrespectful conduct lu
the presence of the court. But the sessions haye no power
to amerce any justice for his non-attendance at the sessions,
as the judges of assize may for the absence of any such
justice at the goal delivery.-2 1IKaw. 41, 42. Nor are
justices punishable for what thcy do in sessions-Stam. 173
-unless thero be some manifest act of oppression, or wilful
abuse of power.-2 Barnardist, 249, 250.

Justices in quarter sessions may alseo make rules and regu-
lations for the gaols, which, when approved of by a judge of
the Court of King's Bench, shall be in force-*32 G. IIL,
c. 8, § 16 (a); and fix the salary of the gaoler, which shall
be in lieu of all fees.-Ib. § 17 ; appoint the high constable
and other constables in the April sessions (b)-*33 G. H.,-c.
2, § 10; grant certificates authorising the clergy of different
congregations to solemnize matrimony-*11 G. IV., c. 36; (c)
may grant certificates in case of the death of witnesses to deeds,
of the due execution thereof, in order to their registry- 9

(a) But see late statute 20 V., c. 70, conferring this power on inspectors
of gaols.

(b) But now March, under the 20 V., c. 58.
,(c) See late act 20 V., C. 66, and ante title Il Marriages," . 557
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3., e. 34. § 3; cannot take cognizance of illegal marriages.
*G. IVc.11.
*By 47 G. III., c. 11, § 2, when any person shall be con-

icted of an assault or misdemeanor before the sessions, lie
shall pay the costs of any prosecution and .conviction to be
allowcc and taxed by the court; and when the defendant
shall be acquitted, the prosecutor, unless it shall appear there
swe reasonable grounds for prosecution, to be certified by
the chairman, shall pay the defendant's taxed costs. The

dcfcndant's costs upon a presentment, if the defendant be
acquitted, shall be paid out of the district treasury.

By 7 W. IV., c. 4, § 2, the courts of general quarter

sqessions of the peace in the several districts of this province

shal have power to try every case of simple larceny, and
also to try ail accessories to such larceny: provicled alwvays,
that unless the justice presiding in any such court shall be a
barrister duly admitted to practise at the bar in this province,
then it shall not be lawful for such court to try any case of
areeny, wlen the goods charged to have been stolen shall

exceed in value the sum of £20. § 3. No court whose juris-
diction in cases of larceny is extended by this act, shall have
poer to sentence a person convicted of larceny to be trans-
portcd for any period, or to be banished for a longcr period
than seven ycars, or to be imprisoned in a common gaol for
a longer period than eight months, or to be imprisoned and
kept to liard labour in any penitentiary or house of correction
for a longer period than two years. § 4. It shall be lawful

for any court having jurisdiction in cases of larceny, if they
shall think fit, to sentence any person convicted thereof to
be banished from the province for any number of years not
exceeding seven, to commence from the expiration of the
tern for which the same person may upon the same conviction
be sentenced to be imprisoned in the common gaol, or im-
prisoned and kept at hard labour in a penitentiary or house
of correction. 5. The court may, in its discretion, leave
cases of simple larceny to be tried at the next court of oyer
and terminer, and general gaol delivery, if by reason of the
ifficulty or importance of the case it shall appear to them

proper so to do. § 6. If upon the trial of any case of larceny
in which the value of the goods stolen shall be stated in the
indictment at a sum not exceeding £20, it shall appear in
evidence that the value of such goods was in reality greater
than £20, such trial may nevertheless proceed, and no legal
exception to the jurisdiction of the court shall lie on that
account; but the provision of this act restraining such court
to cases where. the value of the goods shall not exceed £20,
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shaH be deemed and taken merely to be a direction to such
court, but shall not be construed to affect their legal juris,
diction.

* By 7 W. IV., c. 6, § 2, no court of general quarter ses-
sions of the peace, or court having the like jurisdiction, shal
have the power to sentence any person convicted before then
to be imprisoned in the penitentiary for a longer period than
two years.

J7ees.

By 8 V., c. 38, justices in quarter sessions are authorised
to frame a table of fees for services by sheriff, coroner, or
clerk of the peace, constable and crier, to be laid before the
judges for their approval.

§ 4. Any officer demanding or receiving any greater fees
shall for every such offence forfoit £10, to any person suing
for the same in any court of competent jurisdiction.

By the same statute, § 3, when any person shall be con-
victed before any court of quarter sessions of any assault or
battery, or other misdemeanor, such person or persons shall

pay such costs as shall be allowed and taxed by the court,
but when any defendant shall be acquitted the costs cf the
prosecution shall be paid out of the district funds. In cases
of felony the costs shall be paid out of the district funds
whether the party be acquitted or convicted.

Periods for h olding the Session.

By 20 V., c. 58, § 16, the periods fixed are the second
Tuesday in March, June, September, and December; and
the said courts may, at their sittings in the month of March
in cach year, nominate and appoint a high constable, and a
sufficient number of persons to serve the oice of constable
for their several counties.

Chairman of Quarter Sessions.

By 8 V., c. 13, § 3, the senior judge of the district court
shall preside as chairman at the general quarter sessions,
and in case of his absence from sickness or ether un-
avoidable causes, the justices present shall elect another
chairman pro tem.

The Proceedings at a General Quarter Seessons.
The court having assembled, the session is then usually

proclaimed by a bailif, in the following terms:

%‡#5(01104
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c Oyez! Oyez ! Oyez! the Queen's justices do strictly
charge all manner of persons to keep silence while the Queen's
commission of the peace for this county is openly read, upon

pain of imprisonment."

(By 18 Y., c. 92, § 39 the comrrission of the peace need
not be read.)

The clerk of the peace then calls upon the sheriff thus :
Sheriff of the county, return the precept to you clelivered;"

which the sheriff does accordingly.
Then the grand jury are called in order, every one by his

name. The foreman, by himself, lays his hand on the book,
and the clerk of the peace administers to him the following
oath:

Si,-You, as foreman of this grand inquest, for the body
of this county, sha diligently enquire and true presentment
makeof al such matters and things as shall be given you in
charge. The Queen's counsel, your fellows', and your own,
you shall keep secret: and you shall present no one for envy,
latred or malice ; neither shall you leave any one unpresented
for fear, favour or affction, or hope of reward; but you shall
present all things truly, as they come to your knowledge ac-
cording to the best of your understanding. So help you God."

The rest of the grand jury by " three" at a time, in order,
are sworn in the following manner:

The same oath which your foreman hath taken on his part,
you and every of you shall well and truly observe and keep on
your part. So help you God."

The clerk of the peace then calls over their names thus:

Gentlemen of the grand jury, answer to your names, and
say-sorn if you are sworn."

The chairman then delivers his charge to the grand jury.
The bailiff is then sworn to attend the grand jury, thus:

You shall swear that you will diligently attend the grand
inquest during the present sessions, and carefully deliver to
them ail such bills of indictment or other things as shall be
sent te thema by the court. without alteration. So help you
God."

By 8 V., c. 8, the claims of persons claiming under the
Hileir and Devisee Act," shall be proclaimed by the crier,

at the sessions next after the notice given, immediately after
the charge to the grand jury.

The prosecutors and bail are then called in the following
manner (if need be) by the crier:

A. B. come forth and prosecute, and give evidence against
C. D., or you will forfeit your recogmizance."

95
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Calling persons out upon Bail.

A. B. of the township of , come forth and save you and
your bail, or you will forfeit your recognizance."

Calling Bail to bring forth Principals.

C. D. and E. F. (with their additions) bring forth the body
of A. B. whom you have undertaken to appear here this day.
or you will forfeit your recognizance."

Oath of Witness on Indictment before Grand Jury. (a)

The evidence you shall give to the grand inquest upon this
bill of indictment against A. B. for larceny shall be in truth,
the whole truth, and nothing but the truth. So help you-God."

If the witness he a Quaker, his evidence is admissible
under the *10 G. IV., c. 1, upon making the following affir-
mation, in lieu of oath:

"I, A. B. do solemnly, sincerely and truly declare, that I
am one of the society called Quakers, [Menonists, Tunkers,
Unitas Fratum, or Moravians," as the case may be.]

Upon the return of the grand jury linto court with any
bills of indictment, the clerk of the peace calls them severally
by their names, and says, "Gentlemen, have you agreed
upon any bills ?"

Upon the foreman presenting the same, the clerk of the
peace addresses the grand jury as follows:

" You are content the court shall arnend matter of form, alter'
ing no matter of substance vithout your privity, in those bills
you have found."

The grand jury signify their assent and return to their
business again-viz., to examine other bills.

Then the court proceeds to arraign such prisoners as are
indicted, in the manner following:

The clerk of the peace says, "A. B., hold up your hand:

.you stand indicted by the name of A. B., late of , for
that you," so reads the indictment through, and then asks the
prisoner " Are you guilty or not guilty ?" If he says "not

.guilty," then the clerk of the peace enquires if he be ready
for his trial.

The clerk of the peace then proceeds to call the petit jury,
thus:

"You good men that are impannelled to try the issue joined

(a) By the late statute 20 V., c. 4, the grand- jury may swear the
wituesses themselves.
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beteen ousoeg lady the Queen and the prisoner at the
bar, ansver to your nares, upon pain and peril that shall fall
thereon.

When the jurors have appeared, then the clerk of the

peace calîs to the bar the prisoners that are to be tried by
the jury, and, says thus

' These good men that you shall now hear called are those
that are to pass between our sovereign lady the Queen and you,
if therefore you [or any of you] will challenge thern, or any
of them, you must chqallenge ther as they come to the book to
be sworn, before they are sworn, and you shall be heard."

Then the clerk of the peace calls the jury to be sworn, in
cases of felony, one by one, thus:

"You shall well and truly try and true deliverance make
between our sovereign lady the Queen and the prisoner at the
bar, whom you shall have in charge, and a true verdict give
according to the evidence. So help you God."

But in cases of misdemeanor, the jury may be sworn three
at one time, thus:

You shall well and truly try the issue joined between our
sovereign lady the Queen and the defendant, and, a true verdict

give according to the evidence. So help you God."

The clerk of the peace then calls over the jury, and says,
"Gentlemen, answer to your names and say 'sworn,' if you
are sworn."

The prisoner being at the bar, the clerk of the peace then
proceeds to read the indictment, thus:

" A. B. stands indicted by the name of A. B." &c., reading the
who!e of the indictment as he did upon the arraignment, then

"ys, " upon this indictment the defendant (or the prisoner at
the bar, as the case may be) hath been arraigned, and upon his
arraignment hath pleaded not guilty, your duty therefore is to
inquire whether he be guilty or not guilty, and to hearken to
the evidence."

And then the court proceeds to examine the witnesses
upon oath, as well for the Queen as for the prisoner.

Oath of Witnesses.

"The evidence you shal give to the court and jury sworn,
betveen our sovereign lady the Queen and the defendant
(or the prisoner at the bar, as the case may be), shall be the
truth, the whole truth, and nothing but the truth. So help you
God."

Upon the evidence being closed for the prosecution, the
prisoner's counsel,, in cases of felony as well as misderneanor,
may address the jury and call witnesses. If the prisoner
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have no counsel, he should be asked by the chairman if he
have any thing to say in his defence, or any questions to ask.
Upon the case being closed, the chairman sums up the
evidence to the jury, commenting upon it as he proceeds,
shewing the consistency or inconsistency of any part of it,
and the bearing it has upon the guilt or innocence of the
prisoner. The chairman then desires the jury to retire and
consider their verdict. Upon the jury retiring to consider
their verdict, the following oath is administered to the bailiff:

"You swear you will keep every person'of this jury together
in some private and convenient place, without meat, drink,
lodging or fire (candle excepted); you shall not suffer any
person to speak to them or any of them, neither shall you speak
to them yourself, unless it be to ask them whether they are
agreed upon their verdict, without leave of the court. Sohelp
you God."

When the jury return, their names are called over by the
clerk of the peace, who says, " Gentlemen, are you agreed
on your verdict ?-how say you, is the defendant (or pri-
soner, as the case ,may be) guilty or not guilty ?

The verdict is then endorsed by the clerk of the peace, on
the indictment, and signed by the chairman, -which being

done, the former addressing the jury, says, "Gentlemen,
hearken to the verdict as the court records it. You find
the defendant (or prisoner) guilty," (or not guilty, according
to the verdict.)

Should the defendant, however, upon being arraigned, he
permitted to traverse to the next sessions, he may be admit-
ted to bail, as follows:

"A. B. (principal) you acknowledge to owe to our sovereign
lady the Qu'een the sun of (£ , whatever surn the court
may approve), and you, C. D. and E. F. (sureties) severally
acknowledge to owe to our said lady the Queen the respective
sums of (£ ) and (£ ), to be respectively levied of your
goods and chattels, lands and tenements, to her Majesty's use,
by way of recognizance, upon condition that you (A. B.) shall
appear at the next general quarter sessions of the peace, to be
holden for this county, to try your traverse upon this indict-
ment, to which you have now, pleaded not guilty, and not
depart the court without leave of the court., Bow say you, A.
B., C. D. and E. F., are you content ?"

If a juror he taken ill during a trial, another juror may,
(with the consent of the prisoner), be sworn and added to the
other eleven, and the evidence re-delivered te the jury.-
Joyce's case cor. Lord Keeper, Leach, 621, n. But even
without the consent of the prisoner, the court may, under

£¢ØØiaWN.
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such circumastances, discharge the jury and charge a fresh

jury with the prisoner. But the prisoner must be again

allowed his challenge to each of the eleven former jùrymen.
-R. v. Edwards, 4 Taunt. 309.

Trialf a Traverse.

Tle proceedings upon a traverse are the same as in an

original trial, except that the defendant is not arraigned nor

called upon to plead, this having been already done at the
former sessions.

The jury are to be sworn and indietment read as before

direetedi.

Oath of a Jury on a Traversc.

You shall well antd truly try the issue of this traverse
between -our sovereign lady the Queen and the defendlant, and
a true verdict give according to the evidence. So help you
od."

Oath of Witnesscs on a Traverse.

"The evidence you shall give to the court and jury sworn,
touching the issue of this traverse, shall be the truth, the whole
truth. and nothing but the truth. So help you God."

In discharging the defendant's recognizance for default of
the prosecutor appearing, (which ought not to be done till the
close of the session), proclamation is made thus:

"Oyez! Oyez! Oyez! If any can say ought why the de-
fendant, (naming him) should any longer be bound, let them
cornu forth and they shall be heard, otherwise the court does
discharge him, paying his fees."

The court cannot commit for non-payment of fees: for if
there is right, there is a remedy; and indebitatus assumnpsit,
will lie if the fee is certain, if uncertain, quan&um meruit.-
L. Ray, 703.

When there are no more bills to be laid before the grand

jury, and they have finished ail other business before them,
it is usual for the court to inform them that there is no
other business to come before them, and that they are there-
fore discharged.

The court having disposed of the business, then adjourn.
The clerk of the peace, during the sitting of the court, enters

a minute of all proceedings, commencing with the day of the
session, and before whom the same is held, inserting the
names of the grand jurors and petit jurors, and every other
minute particular attending the proceedings throughout.

etmøous. 4



Precept to Summon the Session. [BURN.]

County of J P. and K. P. esquires, justices of our sove-
to wit. reign lady the Queen, assigned to keep the

peace in the county aforesaid, and aiso to hear and' determine
divers felonies, trespasses and othe misdemeanors committed
in the said county ; to the sheriff of the county of , greet.

ing ; On the part of our sovereign lady the Queen, we corn
mand you, that you omit not by reason of any liberty within

your county, but that you cause to come before us and other
our fellow justices assigned to keep the peace in the said

county, and also to hear and determine divers felonies, tres-

passes and other misdemeanors, in the said county committed,
on the day of , noiv next ensuing, at the houý of

ten in the forenoon of the same day, at in the said county,
good and lawful men, of the body of your county.

then and thore to enquire, present, do and perform, all and

singular such things, which on the behalf of our sovereign lady

the Queen, shall be enjoined on them ; also, that you make

known to all coroners, keepers of gaols and houses of correc-

tion, high constables. and bailiffs of liberties.within the.county

aforesaid, that they be then and there, to do and fulfil such things

which by reason of their offices, shall be to be done : moreover,

that you cause to be proclaimed through the said county, in

proper places, the aforesaid sessions of the peace,'to be holden

at the day and place aforesaid; and do you be then there, to

do and execute those things which belong to your office,; and

have you then there, as well the names of jurors, coroners,

keepers of gaols and of houses of correction, high constables

and bailiffs aforesaid, as aiso this precept.
Given under our hands and seals, at in the county afore-

said, the day of in the year of the reign cf ,& ,

Tihe Style of the Sessions. [BURN.]

County of , The general quarter sessions of the peace,

to wit. holden at , in and for the said county,
on the daye , in the year of the reign of our sove-

reign lady Victoria, of Great Britain and Ireland, Queen, de-

fender of the faith, and so forth, before J. P. and K. P. esquires,

and others, justices of our said sovereign lady the Queen.as-

signed to keep the peace in the said county, and also to hear

and determine divers felonies, trespasses and other misdemea-

nors in the said county committed, and so forth.

Subpæna to give Eviclence.

Victoria, by the grace of God of the United Kingdompcf

Great Britain and Ireland, Queen, defender of the faith; to

B., C. D., &c., greeting ; We command you, and every of you,

that all business being laid aside, and all excuses ceasing, yotr

do in your proper persons appear before our justices assigned
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to keep our peace in the eounty of , and also to hear and

determine divers felonies, trespasses and other misdemeanors,
in our said county committed, at the general quarter sessions
of the peace to be holden at , in and for the said county, on

the day of now next ensuing, at the hour of
o'clock in the forenoon of the same day, to testify the truth,
anti give evidence before the grand inquest as well as the
court, touching a bill of indictment to be preferred against A.
0. in a case oflarceny, [trespass and assanit, or any other cog-
nizable offence,] and this you, and every of you, are in no wise
to omit, under the penalty of pounds for you and every of
yau. Witness, J. P., esquire, the day of

A Subpæena Ticket for a Witness.

Mr. A. W. By virtue of a writ of subpæna to you and others
directed and herewith shewn unto you, you are required per-
sonally to be and appear at the next general quarter sessions
of the peace to be holden at , in and for the county of
to testify the truth, and give evidence before the grand inquest
as well as the court, touching a bill of indictment to be pre-
ferred against A. O. in a case of larceny, [trespass and assault,
&c., a.s the case may be,j and herein you are not to fail, upon
pain of pounds. Dated the day of , in the year of
our Lord

SHERIFF.

The shoriff is an officer of very great antiquity, his name
being derived from the Saxon word scirqerefa, signifying the
reeve bailiff, or officer of the shire. He is called in Latin
ricc-comes, as being the deputy of the earl or cones, to whom
the custody of the shires in England is said to have been
committed at the first division of the kingdom into counties:
but, though the sheriff be called vice-comes, yet he is entirely
independent of the earl; the king, by his letters patent,
committing custodium comitatus to the sheriff, and to him
alone.-1 BI. Com. 339 ; 5 Burn. 230.

In tiis province, the sheriff is appointed by letters patent,
under the great seal, and holds his office during pleasure.

In his ministerial capacity the sheriff is bound to execute
all process issuing from the king's courts of justice. In
the commencement of civil causes he is to serve the writ,
to arrest, and to take bail: when the cause comes on for
trial he must summon and return the jury,; when it is
determined, he must see the judgment of the court car-
ried into execution. In criminal matters he also arrests
and imprisons; he returns the jury; he has the custody of
the delinquent; and he is bound to execute the sentence of
the court, even if it extend te death itself ; and it is no ex-
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cuse to the sherif to return that he could not execute any
process because of resistance, for he may take withl him in
every case of need the power of the county, to enforce obedi-
ence to the king's writs or other process of law.-13 Bd. I.
stat.1, c. 39. He is also compelled to execute the warrant of
a justice of the peace, if upon any extraordinary occasion it
should be directed to him-though magistrates' warrants are,
in practice, usnally directed to constables, and other inferior
officers ; but he necd not go in person to execute, but may
authorise another to do so.-2 f~aw. c. 13, § 29. He is also
bound to attend the sessions of the peace, there to return his
precepts; to take charge of the prisoners ; to receive fines
for the king, and the like. - '2 Haw. c. 8, § 45. And for
any default in executing the writs or precepts of the sessions
he is punishable by the justices in sessions as for a contempt.
Id. c. 22, § 2.

The sheriff has also the keeping of the gaols, and is answer-
able for all escapes suffered by the gaolers, to the king, if it
be a criminal matter ; or, in a civil cause, to the party injured;
and by provincial statute *32 Geo, III., c. 8, he has the ap-
pointment and removal of the gaoler.

As the King's bailiff, it is the business of the sheriff to
prcserve the rights of the king within bis bailwick.-Fortes-
cue, c. 24. ie must seize to the king's use, all lands
devolved to the crown by attainder or escheat.-1 BI. Cor.
344.

By 3 G. I., c. 15, § 17, a sheriff guilty of extortion forfeits,
to the party grieved, treble damages, and double the sum ex-
torted, and also £200.

When a new sheriff is appointed and sworn, bis predeces-
sor (or in case of his decease, his under sheriff) sets over by
indenture all the prisoners severally by their names, together
with all the writs, wherein must be comprehended all the
actions which the old sheriff had against every prisoner;
and till the delivery of the prisoners to the new sheriff
they remain in custody of the old sheriff.- Wood, Inet. 6,1,
c. 7.

*By the 3 W. IV., c. 8, entitled, "An Act to make certain
regulations relating to the office of sheriff in this province,
and to require the several sheriffs of this province, to give
security for the due fulfilment of the duties of their office,"it
is enacted by § 1, that the sheriff of each district shall enter
into a bond to his Majesty, in the penal sum of £1000 te-
gether with two sureties -to be approved by the inspecter-
general of public accounts, in £500 each, for the paymeat
of ail moneys due to the crown ; which bond shallbe in the
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form giîven in schedule A. or in words to the like effect. § 2.
The sheriff of every district shall provide two or four suffi-
cient sureties, who, with himself, shall enter into a covenant
under seal, joint and several, according to the form' ia sche-
dule B., or in words to the same effect ; which covenant shall
be available to, and may be sued upon by, any person suffer-
ing damages by the default of any sucli sheriff. § 3. Suc
sureties shall be approved of by the justices in sessions, and
a certificate thereof given by the chairman. § 4. The bond
to his Majesty shallbe deposited -with the inspector-general,
and the covenant shall be made in duplicate, one of which
shall be deposited with the secretary of the province, and:the
other filed with the clerk of the peace. § 5. Any person
may examine such covenant, and have a copy, on payment of
is. 3d. for the examination, and 5s. for the copy to the clerk
of the peace. § 6. (a) That such bond and the covenant shall
be renewed every four years, either with the same or other
sufficient sureties, to be certified as aforesaid. § 7. Wien-
ever the office of sheriff shall become vacant, his successer
shall not be appointed until he has first filed the requisite
covenant and bond,with sureties. § 8. And no person shall
be appointed sheriff who shall not be possessed of real estate
in this province of the actual value of £750 above incum-
brances ; and shall, before he receives his, commission, file ia
affidavit of the fact, in the office of the secretary, to be sworn
before the chairman of the quarter sessions. §9. Ii cases
of death, absence from the province, or insolvency of any
surety, new securities shall be given. § 10. The sureties,
apprehensive of the solvency of their principal, may notify
the same to the Lieutenant-Gevernor by affidavit to that effect,
sworn before a commissioner of the King's Bench, and there-
upon the sheriff shall be notified by the secretary to furnish
new security, or on affidavit deny that he is insolvent, or
Worth less than £750 over and above all incumbrances; and
if such requisition be not complied with within one moinith
after the sitting of the then quarter sessions of the district,
he shall be removed from office. § 11. When any new sure-
ties shall be given, the fermer sureties shall not be discharged
from' any defaults previous therete. 12. Actions brought
on the sheriff 's covenant, shall not bar other actions on tie
same covenant for. other causes. § 13. Any surety, having
paid the full amount for which he becanie alible, shall be
thereby discharged; and the sheriff shall, within four months,
give new securities. § 14. If the damages recovered and

(a) The 6th and 19th clauses of this act haye been repealed by the
4 & 5 V., c. 91,

96
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paid by any suretyis not equal to the amount for which heis
boundjudgment may be obtainel against im for any residue.
§15. Upon proof by affidavit, or otherwise, to the general
quarter sessions, that any security has been discharged, or
4s insolvent, it shall be lawful for the sessions to notify the
sheriff thereof, and such sheriff shall renew the coyenant
within four months after such notice. § 16. Executions
against the sheriff and his sureties shall be first levied
upon the sheriff. § 17. The sheriff shall be liable to
pay the costs of all rules upon him, unless the court shall
ôrder otherwise; but in vexatious applications the court may
sward costs to the sheriff. § 18. The sheriff shall not be
entitled to any fees on any writ placed in his hands fifteen
days before the return day, if he does not return the sanme
to the attorney within four days after such return, or enclose
the same by post within that time, to such attorney. § 19. (a)
Any sheriff neglecting to give the required security shall be
removed from office. § 20. The covenants to be entered into
by the sheriffs of the several districts, shall specify the
following sumis, as the extent thereof. viz.:-sheriffs of the
Home district, district of Niagara, district of Gore; district
of London, district of Newcastle, Midland district, district
of Johnstown, Eastern district, in the sum of £1000 each,
and two sureties in £500 each, or four sureties in £250 each;
and the sheriff of the Western district, district of Bathurst,
district of Ottawa, in the sum of £500 each, and two sureties
into £250 each, or four sureties in £125 each ; and that the
sheriff of any new district hereafter to be formed, shall give
security, himself in £1000, and two sureties in £500 each,
or four securities in £250 each. § 21. The sureties entering
into any sucih covenant shall be held liable for any omission
or default of the sheriff, in not paying over moneys received
by him; and for damages sustained by the parties to any

l1gal proceeding, in consequence of wilful or negligent miscoun
4uct in office, the sheriff shall be joined in any action against
the sureties. § 22. Notwitbstanding any forfeiture of office,
the sheriff shaill be continued in office until the appointm.en
qf his sjccessor, subject to his prior liabilities. 23. Upon
the death of any sheriff, the deputy sheriff sall conting

tp excute the office in his name until the appointment of 
auccessor ; and such deputy sheriff shall be held responsiWe,
as the sheriff deceased would bave been; and the depeas
shqriff's sureties shall also stand as security fpr sucI

See also ".Public Oicers."

(a) See note (a) page 761.



Form of Bond to the Queen.

Know ail men by tiese presents, that we, A. B. sheriff of the
ounty of , C. D. of , in the county of , esquire,

and E. F. of , in the coùnty of , are held and fifril
bound to our sovereign lady the Queen, her heirs and succes-
sors, in the several sums following, that is to say • A. B. in
the sumri of one thousand pounds; the said C. D. in the
sum of five hundred pounds; and the said E. F. in the sum
f five hundred pounds ; to be paid to our sovereign lady the

Queen, her heirs and successors, for which payments to be well
and truly made, we bind ourselves severally and respectively,
and cach of us, our heirs, exetutors and administrators, firmly
by these presents, sealed with our seals, and dated this
day of , in the year of our Lord

The condition of this obligation is such, that if the abyêe
bounden A. B., his executors, or administrators, shah well antd
faithfully account for, and pay over to her Majesty's receivi
greneral.of this province, or to such person as may be authorised
to receive the saine, all such sum and suns of money as hé
shall receive as suich sheriff as aforesaid, for our said lady t&
Queen, her heirs or successors, froin the date of this obligation
until the day of , in the year of our Lord
(four., years), then this obligation to be void, othervise to
remain in full force and virtue.

[L.S.1

[L.S.
[L.S.]

Signed, sealed, and delivered in in the presence of

ScHEDUI, B.

Form of Covenant.

Know all men by these presents, that we, A. 13., sheriff of
the county of , C. D. of , in the county of

and E. F. of , in the county of , (when four
sureties are given, the names of the other tvo to be inserféd
in like manner), do hereby jointly and severally, for oursel vs;
and for each of our heirs, executors and adtiiiiistratàrs, covenant
and promise, that A. B. as sheriff of the said county shall
welIl and duly pay over to the person or persons entitled to th
same, all suci moeys as he shall receive by virtue his said
office of sheriff, froni the date of this covenant to the expiration
of four years thence next ensuing, and that he nor his deputy
shal, within that period, wilfully misconduct himself in his said
office, to the damage of any person being a party in any legal
proceeding , nevertheless, it is hërëby declared, that no greater
sum shall be recovered under this covenant, against the several
parties thereto, theaI fcdoWs, tat is to say:
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Against the said A. B., in the whole
Against the said C. D .
Against the said E. F
(If other sureties, add then in like manner).
In witness whereof, we have to these presents set our hands

and seals, this day of , in the year of our Lord
[L. S.] [L. S.]
[L. S.] [L. S]

Signed, sealed and delivered, in the presence of

By the 4 & 5 V., c. 26, § 7, wbosoever shall unilawfuly
and maliciously set fire to, cast away or in anywise destroy
any ship or vessel, either with intent to murder any person,
or whereby the life of. any person shall be endangered,
shall be guilty of felony, and being convicted thereof shall
suffer death. §,8. Whosoever shall unlawfully exhibit.any
false light or signal, with intent to bring any ship or vessel
into danger, or shall unlawfully and maliciously do any thing
to the immediate loss or destruction of any ship or vessel in
distress, shall be guilty of felony, and being convicted thereof
shall suffer death. § 9. Whosoever shall unlawfully and
naliciously set fire to, or in anywise destroy any ship or
vessel, whether the sanie be completed or in an unfinished
state; or shall unlawfully and maliciously set fire to, Cast
away, or in anywise destroy any ship or vessel, with intent
thereby to prejudice any owner or part owner of such ship
or vessel, or of any goods on board the same, or any person
that hath underwritten or shall underwrite any poliey of
insurance upon such ship or vessel, or on the freight thereof,
or on any goods on board the same, shall be guilty of felony,
and being convicted thereof shall be liable, at the discretion
of the court, to be imprisoned at hard labour in the provin-
cial penitentiary for the termn of bis natural life, or for any
other terni not less than seven years, or to be imprisoned in
any other prison or place of confinement for any term net
exceeding two years.

By the 10 and Il V., c. 4, § 6, any attempt to damage or
destroy any vessel by explosive substance is made felony,
and punishable by imprisonment in the provincial peniten-
tiary for not more than seven, nor less than three years;
or in the common gaol for not exceeding two years.

See alse "Steam- essels.- essels.-Wreck."

SIIOP-KEEPERS.

See " Spirituous Lzquorg.
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SOLDIERS.

By statute 2 & S.Aune, intituled, "An, At for punishing
mutiny, desertion, and false musters, and for better payment
of the army, and their quarters," &c., it is enacted, that if

any officer or soldier in her Majesty's army shall, either
upon land, ont of England, or upon sea, hold. correspondence
with any rebel or enemy of her Majesty, or give them ad-
vice or intellirence, either by letters, messages, signs or

tokens, or any manner of way whatsoever, or shall treat with
such rebels or enemies, or enter into any condition with
them, without her Majesty's license, or license of the general,
lieutenant-general or chief commander, ethe every such
person so ofending shall be deemed and adjudged to be
guilty of high treason, and sufer such pains and penalties
as in case of high treason.

*By 3 W. IV., c. 3, intituled' "An Act to reduce the
number of cases in which capital punishment may be
inflicted," &c. it is enacted by § 14, that nothing in, this act
shall affect any of the provisions of the 2 & 3 Anne.

Sec also ".Deserters"

SPIRITUOUS LIQUORS.

By 16[V., c. 184, (repealing all former statutes for selling
spirituous liquors by license) it is enactec by § 2, that the
municipal council of any township, incorporated village, or
town, or city in Upper Canada shall have full power and
authority to make by-laws for al. or any of the purposes
foilowing, viz.: (amongst others).

§ 2. For regulating and governing all shopkcepers, store-
ieepers and others selling wine, brandy, or other spirituous
liquors, ale or beer, by retail in places other than houses or
places of public entertainment, and for requiring any such
person to take out a license froim any municipal officer to be
designated in such by-law before it shall be lawful for him
to sell any wine, brandy, or other spirituous liquor, aie or
beer, as aforesaid, within such municipality, and for fixing
the sum which shall be payable for each such license, and
the time during which it shall be in force, or for limiting the
number of persons to whom, and the houses or places for
which such licenses shall be granted within the municipality,
or for preventing absolutely the sale of wine or brandy, or
other spirituous liquors, ale or beer, or any of them by retail
within the municipality, and for making such further enact-
ments as may be deemed necessary for giving fuhl effect to
any suchi by-law; and for imposing penalties for te contra-

vention thereof: provided always that the selling of any
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wine, brandy or other spirituous liquors, ale or beer, in the
original packages in which the same were received from the
importer or manufacturer, and not containing less than fie'
qallons or one dozen bottles shall not be held to be a selling
by retail within the meaning of this act.

§ 4. That any by-law made under the authority of this
act may be repealed, altered or amended by the municipal
council by which it shall have been made ; saving al'ways
that no person shall be required to tahe out a new license
for any purpose during the time for which a license shall
have been granted to him for the sane purpose, or to pay
any additional sum upon such license during such time; no
penalty to be imposed by any by-law to be made under the
authority of this act, shall exceed the amount to which mu-
nicipal councils may impose penalties under the Municipal
Corporations Acts of Upper Canada ; and the penalties im-
posed by by-laws under this act shall be recoverable and
applicable in the manner provided by the said acts, with
regard to penalties imposed by by-laws under the authority
thereof : all sums of money levied under by-laws made under
this act shall form part of the general funds cf the munici-
pality in which they shall be levied, and they shall be levied
and, collected by such municipal officers as shall be appointed
for the purpose: provided always, that no by-law made
under the authority of this act, which shall be intended abso-
lutely to prevent the sale of wine, brandy or other spiritueus
liquor, ale or beer, within any municipality at any place
other than a house of public entertainment, or shall require
the payment of a greater sun than tenpounds per annum for
any license to sell the sane, or to exercise any other calling
or to do any other thing for which a license may be required
under this act, nor any by-law to be made after the passing
of this act under the authority of the 13 & 14 V., c. 65,
shall have force or effect unless before the final passing
thereof, it shall have been adopted and approved by a ia-
jority of the qualified municipal electors of the municipality,
(to be ascertained in such manner as shall be determined by
a by-law to be previously passed for that purpose,)'after pub-
lic notice, containing a copy of the proposed by-law, shal
have been inserted at least four times in each newspaper
printed within the limits of the municipality, or if none he
printed therein, then in some one or more newspaper or
newspapers printed in the city or town nearest te such mu-
nicipality and circulated therein, and also posted up iriat
least four of the most public places in such municipality.

For the recovery of penalties see title "By-lau's."
See alse "I nns and lnnkeepers.



STANDARD MEASURE.

*By 4 G. IV., c. 16, § 1, the *32 G. III., c. 3, is repealed.
2. An appropriation of £75 sterling is made for obtaining

a complete set of weights and measures according to the
standard in England; the same to remain in charge of the
provincial secretary; § 3, who shall furnish each district with
a true standard of durable materials, when requested, and at
the cost of the district.

By 16 V., c. 198, § 2, it is enacted, that after the passing of
this act the following rates shall be the standard weight,
which in all cases shall be allowed to be equal to the Win-
chester bushel, viz.:--

Wheat.................Sixty pounds.
indian Corn..............Fifty-six pounds.
Rye........... ........ Fifty-six pounds.
Peas...................Sixty pounds.
Barley.................Forty-eight pounds.
Oats.......... ......... Thirty-four pounds.
Beans .................. Sixty pounds.
Cloverseed ............... Sixty pounds.
Buckwheat.............. Forty-eight pounds.
Timothy seed..............Forty-eight pounds.

Provicled always, that the effect of any contract made
before the passing of this act, shall not be varied by any-
thing herein contained. § 2. Upon any sale or delivery of any
ilescription ofgrain or pulse, in this act mentioned, which shall
be hereafter made, and in every contract for the sale and de-
livery of any such grain, pulse or seeds, the bushel, shall be ta-
ken and intended to mean the weight of a bushel, as regulated
bv this act, and not a bushel in measure, or accordino to
any greater or less weight, unless the contrary shall be
agreed upcn by the parties.

Sec also " Weights and Measures."

STATUTE LABOUR.

By 12 V., c. 81, § 31, township municipalities are empow-
cred to make by-laws to enable landholders to compound for
statute labour for any term not exceeding five years, at any
rate net exceeding (ßve hidllings by the late statute 20 V,
c. 6] for each day's labour,; and for enforcing the perform-
ance of statute or road labour, or payment of commutation
money therefor'; and for imposing and collecting penalties
and fines not exceeding in any case £5 currency, and rea-
sonable punishment by imprisonment, not exceeding twenty
days for the breach of any such by-laws. § 219. Al acts
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and parts of acts and provisions of law of the parliament of
this province, or of the late province of Upper Canada; and
all acts, by-laws, rules and regulations thereupon passed by
any township meeting, district council, board of police, town
or city council in Upper Canada, in force in Upper Cana:da
immediately before the time when this act shall come into
force (lst January, 1850), in so far as the same may be ia-
consistent with or contradictory to the provisions of this act,
or which may make any provisions in any manner provided
for by this act, other than such as is hercby made in such
matter, shall be and they are hereby repealed.

By the General Assessment Act, 16 V., c. 182, § 3,
every male inhabitant of any city, incorporated town or vil-
lage, of the age of 21, and undcr 60, not otherwise assessed
or exempted by law, or if assessed, his taxes do not amount
to ten shillings currency, shall, instead of statute labour, be
taxed yearly ten shillings, to bc levied and collected as other
local taxes. And no such person shall be exempt from the
tax herein made by reason of his producing a certificate that
lae has performed statute labour elsewhere, unless he was
actually domiciled out of the limits of the city, town or vil-
lage at the time he so performed statute labour. § 36. And
every male inhabitant of any township between the ages
aforesaid, shall be liable to two days' statute labour on the
roads and lighways in such township ; and every party on
the assessment roll shall, if the property be assessed

At not more than £50,..... ..... be liable to 2 days labour,
At more than... 50, but not more than £100 to 3 do.
At more than... 100, but not more than 150 to 4 do.
At more than... 150, but not more than 200 to 5 do.
At more than... 200, but not more than 300 te 6 do.
At more than... 300, but not more than 400 to 7 do.
At more than... 400, but not more than 500 to 8 do.
At more than... 500, but not more than 600 to 9 do.
At more than... 600, but not more than 800 to 10 do.
At more tian... 800, but not more than 1000 to 12 do.

And for every £200 above £1000, one day; unless the mu-
nicipality of such township shall direct by by-law a sum of
money to be paid in commutation of such labour : provided,
that the municipality may by by-law reduce or increase the
number of days' labour at their diseretion. § 37. If the
collector shall not be able to colleet such tax, he shall levy
the same by distress and sale of the goods aad chattels of
the party in default as ether taxes, and if there be no dis-
tress sufficient to satisfy the sum due, it shall be lawful for
the head of any such municipality, or any justice of the
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peace of the locality, upon complaint that such party ap-
pears upon the collector's roll to be rated for such sum, that
the same has been duly demanded and the party has neg-
lected to pay the same, and that no sufficient distress can be
found, to issue a warrant under his hand and seal and to
commit the party to the common gaol of the county for any
time not exceeding six days, unless the amount and costs be
sooner paid. § 38. Non-residents' statute labour to be com-
nuted at 2s. 6d. per diem (a) and collected as other taxes.

STEAM VESSELS.

By 20 V., c. 34, § 1, inspectors appointed under the 14
& 15 V., c. 126, or under this act, are required to examine
and sec that suitable and safe provisions are made throughout
such vessels to guard against loss or danger from fire, and
no certificate shall be granted if the provisions of this act
are not complied with, or if any combustible material shall
be placed at less than 18 inches distant from such heated
metal or other substance likely to cause ignition, unless a
column of air or water intervenes sufficient at all times to

)revent ignition, and when wood is so exposed to ignition,
as an additional preventive it shall be shielded by some
incombustible material, so as to leave the air to circulate
freely between such material and the wood. § 2. Every
steam vessel carrying passerigers shall have not less than 3
double acting forcing pumps to be kept in order and ready
at ail times for immediate use. § 3. Inspectors may examine
the boilers of every steamer whenever they see fit (and once
a year at the least) and subject the same to hydrostatic test,
the pressure not, to exceed 150 pounds to the square inch;
the owner providing the apparatus. § 4. Rules to be
observing in testing boilers; no safety valve to be loaded be-
yond the pressure allowed by certificate. § 5. The foregoing
sections to come into force on the 1st April, 1858. § 6. In-
spector may examine steamer, and if lie considers such vessel
unsafe he shall report to the Governor, who may by order
direct that such vessel shall not be used until so permitted
by the inspector, and any vessel run contrary thereto shall
be liable to forfeiture and seizure by the collector of oustoms.
§ 7. Inspectors may ask all proper questions of the steamer's
owners, officers or engineers, or other persons in charge con-
cerning the same, or any accident that may have happened;
any such person refusing to answer, or answering falsely, or
preventing inspection or obstructing the inspector shall be
subject to a penalty of £10, recoverable before any justice.

(a) But may be increased to 5s. under said statute 20 V., c. 6.

97

SteamU 17tottlo.
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§ 8. Inspectors are to see that the safety valves are sufficient
and in good working order. § 9. Steam-guages to be open
to the view of all the passengers, and constructed as the
inspector shall direct. § 10. The master to report within
48 hours after any defect or injury to the boiler or mnachinery,
to one of the inspectors, under the penalty of £50 for every
case of omission.

See also title "Railways," and the statute therein referred
to, 18 V., c. 92, which contains provisions against stealing
and forging tickets, or orders for any free passage on railways,
steam or other vessels.

STILLS.

See "Distillers."

SUMMARY CONVICTION

The "Petty Trespass Act," *4 W. IV., c. 4, seems to be
entirely superseded (although not expressly repealed) by the
several statutes 4 & 5 V., cc. 25, 26, 27, which comprise
upon an enlarged scale and in a more distinct form, the
offences intended to be comprised in the *4 W. IV., c. 4.

The following is a brief summary of these statutes. Under
the 4 e 5 -V., c. 24, no penalties are imposed recoverable upon
summary conviction. But § 10 provides that in all cases of
summary conviction, persons accused shall be admitted to
make their fuil answer and defence, and to have all witnesses
examined and cross-examined by counsel or attorney.

Under the 4 e 5 V., c. 25.

By this statute, § 23, having unlawful possession of wrecked
property; (a) § 24, or ofering same for sale; §,30, stealing any
dog, beast, or bird, not being the subject of larceny at com-
mon law; (b) § 31, stealing, cutting, breaking, rooting up, or
otherwise destroying or damaging, with intent to steal any
tree, sapling, or shrub, or any underwood; (c) § 32, or any live
or dead fence, or any post, pale, or rail set up as a fence,
or any stile or gate.; (d) § 34, stealing, damaging, or destroy-
ing with intent to steal, any tree, sapling, shrub, bush,
plant, root, fruit or vegetable production, in any garden,
orchard, nursery ground, hot-house, green-house, or con-
servatory, (e) renders the offender or offenders liable to cer-
tain penalties, to be enforced by summary prosection. The
following is a brief summary of these statutes: § 55. Any per-
son found committing any offence punishable by indictment, or

(a) See title "Wreck." (c) See titie " Trees."
(b) Se title "Dogs." (d) See titie "'Fenees."

(e) See title "Vegetables."
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sumnmary conviction under this act, may be immediately ap-
prehended, without a warrant, by any peace officer, or by
the owner of the property on or with respect to which the
offence shall be committed, or by the servant of any person
authorised by such owner, and forthwith taken before some
neighbouring justice, to be dealt with according to law.. §
56. The prosecution of any offence punishable on summary
conviction under this nct, shall be commenced within three
calendar months after the commission of the offence, and not
otherwise; and the evidence of the party aggrieved shall be
admitted in proof of the offence. § 57. Offenders under this
act, being charged on oath of a credible witness, to be sum-
moned by any justice, and in default of appearance (upon
proof of due service of summons by delivering the same to him
personally, or by leaving same at his usual place of abode)
such justice may determine the case ex parte, or issue his
warrant for apprehending such person, and bringing him
before himself or some other justice or justices; or the

justice may, if he think, fit, issue such warrant withont any
previous summlons (unless otherwise specially directed,) and
the justice or justices before whom the party shall appear, or
be brought, shall hear and determine the case. § 58. For-
feitures to be paid to the owners of property stolen or injured
(the value to be assessed by the convicting justices,) except
where the party aggrieved shall have been examined as' a
witness, and, in that case, or where the aggrieved party is
unknown, such sum to be applied as a penalty: provided,
that when several offenders are each adjudged to pay the
amount, in every such case no further sum shall be paid to
the party aggrieved than that which shall be forfeited by one
of such offenders, and the residue shall be applied in the
saie manner as any penalty imposed by a justice of the
peace is hereinbefore directed to be applied. § 59. If the
amount (a) with costs shahl not be paid upon conviction, or
within such period as shall be appointed, it shall be lawful for
the convicting justice or justices (unless where otherwise
specially directed), to commit the offender to the common
gaol or house of correction, to be imprisoned only, or im-
prisoned and kept at hard labour, according to the discretion
of the justice or justices, for any term not eLceeding two
calendar months, where the amount with costs shal not ex-
ceed £5, and for any term not exceeding six calendar months,
where the amount with costs shall exceed £5, and not exceed

(a) The 14 & 15 V., 119, § 4, authorises the amount being levied by distres,
or to proceed by committaL
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£10, unless sooner paid. § 60. In case of a firt con.
viction, the justice may discharge the offender, upon his
making such satisfaction to the party aggrieved for damages
and costs, or either of them, as shall be ascertained by such
justice or justices. § 61. The Governor empowered to par-
don any person imprisoned under this act. § 62. Conviction
and punishment under this act to be a bar to any other pro-
ceedings. § 63. Form of conviction to be as follows:-

Be it remembered, that on the day of in the
year of our Lord at in the district of (as the
case nay be) A. O. is convicted before me, J. P., one of her
Majesty's justices [or before us J. P. and S.L., justices] of the
peace of the said district, for that he, the said A. O. did (specify
t/e offence and the time ancl place w/hen and where t/e saie was
committed, as the case may be, and on a second conviction, state the

first conviction) and I, the said J. P. [or, we, the said J. P. and
S. L.] adjudge the said A. O. for bis said offence to be im-
prisoned in the [or to be imprisoned in the and
there kept at hard labour] for the space of [or, to forfeit and
pay here state the penalty actu&ally ismposed, .or state the

penalty and also the value of the articles stolen, em-bezzled or taei,
or the amount of the injury clone, as the case may be] and (in any
case where costs shall be awarded) also to pay the sum of
for costs, and in default of immediate payment of the said sum
[or sums] to be imprisoned in the or to be imprisoned in
the , and there kept to hard labour for the space of ,
unless the said sum [or sums] shall be sooner paid, [or, and I

-or we] order that the said sum [or sums] shall be paid by the
said A. O. on or before the day of that the said
sum cf (i. e. the penalty on/y) shall be paid to me (or ss,
the convictingjustice orjcstices) and that the sum of (i. e. the
value of the articles stolen, or the amount of the injury done) shal
be paid to C. D-. (the party agg-ieved, unless he is unknown, or
has been examined in proof of the ofence, in which case state that

fact, and dispose of the whole hice the penalty as before) and (if the
justice orjusticesshcall thinl proper to award the complainant his costs)

I (or we] order that the said sur of for costs shall be paid
to C. D. [the complainant.] Given under my hand and seal [or,
our hands and seals] the day and year first above mentioned."

§ 64. One justice may receive the original information, and
issue the summons or warrant to appear before two or more
justices ; and after examination upon oath, and adjudication
by any such two justices, the subsequent proceedings respect-
ing the penalty, fine, imprisonment, costs, or other matter
relating to the offence, may be enforced by either of the said
justices, or by any other justice of the same district, county,
city, town, or place; and when the original complaint or
information shall be made to any justice diffèrent from the
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convicting justices, the form of conviction shall be made
conformable. § 65. When the conviction (a) shall exceed
£5, or the imprisoument one calendar month, or the con-
viction shall take place before one justice only, the defen-
dant may appeal to the next quarter sessions which shall
be holden not less than twelve days after the day of con-
viction, upon giving to the complainant a notice in writ-
ing of such appeal, and of the cause and matter there-
of, vithin three days after the conviction, and seven clear
days before the sessions ; and shall either remain in
custody until the sessions, or enter into recognizance
with two sufficient sureties, before a justice of the peace, con-
ditioned to appear at the sessions, and try such appeal, and
abide the judgment of the court thereupon, and pay such
costs as shall be awarded by the court ; and on such bcing
Yiven, and recognizance entered into, the justices shall
liberate such person if in custody ; and the sessions shall
hear and determine such appeal, and make such order, with
or without costs to cither party, as to the court shall seem
meet; and in case of the dismissal of the appeal, or afirmance
of the conviction, the court shall adjudge the offender
to be punished according to the conviction, and pay such
costs, if any, as shall be awarded; and shall, if necessary,
issue process to enforce such judgment. § 66. Every
justice before whom conviction shall be had under this act,
shall transmit such conviction to the next general quarter
sessions, to be kept among the records; and upon any prose-
cution for a subsequent offence, a copy of such conviction,
certified by the proper officer of the court, or proved to be a
truc copy, shall be sufficient evidence to prove such former
conviction. Prosecutions against any person acting under
this act to be commenced within six calendar months, and
notice in writing of such action, and of the cause thereof,
to be given to the defendant one calendar month before
commencement; defendant may plead the general issue, and
give this act ançd special matter in evidence. Usual provi-
sions as to czsts. § 69. All fines, &c., imposed by this act
to be current money of this province. § 70. All former acts
repugnant to this act repealed.

Under the statute 4 5 Vic., c. 26.

By § 20 of this statute, maliciously destroying or damaging
any tree, sapling or shrub, or any underwood, wheresoever

(a) Thel & 14 V., c. 54, nowgives the right to appeal in al cases. See
title 'Appeal" as to time, &c.
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the same may be respectively growing, to the value of one
shilling; (a) § 21, or maliciously destroying, or damaging with
intent to destroy, any plant, root, fruit or vegetable in any
garden, &c.; (b) § 22, or any cultivated root or plant used for
the food of man or beast, or for medicine, or for distilling,
or dyeing, &c.; (c) § 23, or maliciously throwing down, or
destroying, &c., any fence, or any wall, style or gate; (d) §24,
or wilfully or maliciously committing any damage, or injury,
or spoil, to or upon any real or personal property whatsoever
for which no previous remedy (e) is provided, also subjects the
the offender to the particular penalties mentioned, upon
summary conviction. § 25. Every punishment and for-
feiture by this act imposed on any person maliciously
committing any offence, whether punishable by indictment
or upon summary conviction, shall equally apply and
be enforced, whether the offence be committed from malice
conceived against the owner of the property or otherwise.
§ 28. Any person found committing any offence punishable
by indictment or summary conviction, may be immediately
apprehended, without a warrant, by any peace officer, or'by
the owner of the property injured, or his servant, or any
person authorised by him, and forthwith taken before some
neighboring justice, to be dealt with according to law. § 29.
Prosecutions by summary conviction under this act to be
commenced within three calendar months after the offence
committed, and not otherwise ; and the evidence of the party
aggrieved, shall be admitted in proof of the offence. § 30.
Offenders charged on the oath of a credible witness to be
summoned by any justice; and in default of appearance
(upon proof of due service of summons, by personal delivery,
or by leaving the same at the offender's usual place of abode),
such jnstice may determine the case ex _parte, or issue his
warrant for the apprehending such person and bringing him
before himself or some other justice; or the justice may, if
he think proper, issue such warrant without any previous
summons (unless otherwise specially directed); and the jus-
tice before whom the party shall appear or be brought shah
hear and determine the case. .§ 31. Any person who shall
aid, abet, counsel, or procure.the commission of any offence
punishable by summary conviction under this act, shall, on
conviction before a justice of the peace, be liable for every
such offence of aiding, &c., to the same forfeiture and
punishment as the principal offender. § 32. Forfeiture for

(a) See title " Trees,". (d) See title "Fences."
(b) (c) See title "Gardens." (e) See title "Malicious Injury.
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the amount of injury done (to be assessed by the convicting
justice) to be paid to the party aggrieved if known, except
wshere such party shall have been examined in proof of the
offence ; and in that case, or where the party aggrieved is
uuknown, the same to be applied as a penalty ; and every
suI imposed as a penalty, whether in addition to such
amount or otherwise, shall be paid to the convicting justice:
yrovided, that where several offenders are each adjudged to
pay the amount, in every such case no further sum shall be
paid to the party aggrieved than that which shall be forfeited
by one of such offenders, and the residue shall be applied in
the same manner as any penalty is' by law directed to be
applied. § 33. If the amount, (a) ith costs, shall not be
paid upon conviction, or within such period as shall be ap-
pointed, it shall be lawful for the convicting justice (unless
where otherwise specially directed) to commit the offender to
the common gaol or house of correction, to be imprisoned
only, or imprisoned and kept at hard labour, according to
the discretion of the justice, for any term not exceeding two
calendar months, where the amount, with, costs, shall not
exceed £5;. and for any term not exceeding four calendar
months, where the amount, with costs, shall be more than £5,
and not exceed £10; and for any term not exceeding six
calendar months, where the amount, ith costs, shall exceed
£10, unless sooner paid. § 34. In case of afrst conviction,
the justice may discharge the offender, upon his making such
satisfaction to the party aggrieved, for damages and costs,
or either of them, as shall be ascertained by such justice. §
35. The Governor empowered to pardon any person im-
prisoned under this act. § 36. Conviction and punishment
under this act to be a bar to any other proceedings. § 37.
Form of conviction to be as follows:

"Be it remembered that on the day of , in the year
of our Lord , at , in the district [or city, &c. as
the case may be] A. O. is convicted before me, J. P., one of
her Majesty's justices of the peace for the said district [or city,
&c.] for that he the said A. O. d id (specify the offence, and the
time and place when and where the same was committed, as the case
may be) and 1 the said J. P. adjudge the said A. O. for his said
offence, to be imprisoned io the (or to be imprisoned in
the , and there kept to bard labour) for the space of , (or)
I adjudge the said A. O. for his said, offence to forfeit and pay

(here state the penalty actuallg imposed, or state the penalty
and also the anount of the injury done, as the case may be) and

(a) The 14 & 15 V., c. 119, § 4, authorises the amount being levied by
distress, or to proceed by committal.
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also to pay the sum of for costs, and in default of immediate
payment of the said surns, to be imprisoned in the (or, to
be imprisoned in the and there kept to hard labour) for
the space of , unless the said sums shall be sooner paid;

(or, and I order that the said sums shall be paid by the said
A. O. on or before the day of ) and I direct that the
said sum of [i. e. the penalty oniy] shall be paid to me the
convicting justice, and that the said sum of [i. e. the suM
for the amount of the injury done] shall be paid to C. D. [te
party aggrieved, uniCss hAe is unknown, or has been examinecd in
proof of the ofence, in which case state thatfact and disposé of tie

whLole like a penalty as before] ; and I order that the said sum of
for costs, shall be paid to (the complainant),

" Given under my hand and seal the day and the year frst
above mentioned."

§ 38. Where the conviction (a) shall exceed £5, or the
imprisonment one calendar month, or the conviction shall
take place before one justice only, the defendant may appeal
to the next general quarter sessions which shall be holden
not less than twelve days after the day of conviction, upon
giving to the complainant a notice in writing of such appeal,
and of the cause and matter thereof, within three days after
such conviction, and seven clear days at the least before the
sessions, and shall either remain in custody until the sessions,
or enter into a recognizance, with two sufficient sureties,
before a justice conditioned personally to appear at the
sessions and try such appeal, and abide the judgment of the
court thereupon, and pay such costs as shall be awarded by the
court; and on such being given, and recognizance entered
into, the justice shall liberate such person if in custody: and
the sessions shall hear and determine such appeal, and
make such order, with or without costs to either party,
as to the court shall seem meet; and in case of the
dismissal of the appeal, or affirmance of the conviction,
shall adjudge the offender to be punished according to
the conviction, and pay such costs as shall be award-
ed; and shall, if necessary, issue process to enforce such
judgment. § 39. Every justice before whom any conviction
shall be had under this act, shall transniit such conviction to
the next genertl quarter sessions, to be kept among the
records; and upon any prosecution for a subsequent offence,
a copy of such conviction, certified by the proper officer of
the court, or proved to be a true copy, shall be sufficient
evidence to prove such former conviction. § 40. Prosecu-

(a) The right to appeal is now general in ail cases under the 18 & 14V.
c. 54.-See title "Appeal" as to time, &c.
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tions against any person acting under this act to be commenced
within six calendar months, and notice in writing of sucli
action, and the cause thereof, to be given to the defendant

one calendar month before commencement. Defendant may
plead the general issue, and give this act and special matter
in evidence. Usual provision as to costs. § 41. All fines
imposed by this act to be current money of this province.

Under the 4 e 5 V., c. 27.

By this statute, § 26, assaulting any seaman to prevent
hin from working at or exercising his lawful trade or business,
or any person to hinder him from buying or selling grain in
any iarket or other place, or any person having the care or
charge of the same; (a) § 27, committing any common
assauclt or battery on any person; (b) § 31, or disturbing
religious worship, (c) renders the offender or offenders liable
to certain penalties on summary conviction. § 32. In de-
fault of payment of any fine imposed under this act, together
with the costs, within the period specified at the time of con-
viction, the amount to be levied by distress, and in default of
distress the offender may be committed to the common gaol
for any term not exceeding one month, unless the fine and
costs are sooner paid. § 33. The party convicted may
appeal to the next general quarter sessions on giving to the
other party notice in writing within three days (d) after such
conviction, and seven days before the sessions, and remaining
in custody, or entering into recognizance with two sufficient
sureties, before a justice of the peace, to appear and try such
appeal and abide the judgment of the court. § 34. The
court authorised to empanel a jury to try the matter:

rovided, that such court shall not in any case adjudge the
payment of a fine exceeding £5, in addition to the costs, or
to order imprisonment exceeding one month. § 40. One

justice of the peace may hear and determine offences punish-
able by summary conviction under this act. § 41. Prosecu-
tions to be commenced within three calendar months. § 42.
Form of conviction.

Be it remembered that on the day of in the year of
our Lord , at in the county of (or riding, division,
district, city, &c., as the case may be,) A. O., is convicted
before me (naming the justice,) one of her Majesty's justices

(a) See title "Assault," page 59.
(b) See same titie page 60.
(c) See titie "Public Worship."
(d) See title "Appeal," as to the time, &c., under 13 & 14 V., e. 54.
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of the peace for ue said county, (or riding, &c.,) for that he the
said A. O., did (specify the offence, and the time and place
whsen and ichere the sanie was committed, as the case may be,)
and I the said justice adjudge the said A. O.,for bis said offence,
to be imprisoned in the (or to bc imprisoned in ties
and there lkept at hard labour) for the space of ,(or I
ajudge the said A. O. for is said ofence to forfeit and pay tli

Sum of ,) (herc state the amount of the fine imposed,) and also
to pay the spin of for costs; and in default of immediate
payment of the said sums, to be imprisoned in the for
the space of unless the said sums shall be sooner paid; (or
and I order that tie said sums shall be paid by the saiZ .4. 0. oi
or before the day of ,) and I direct that the said
sum of (i.e., the amount of the fine) shall be paid to
of aforesaid. in which the said offence was cornmitted, to
be by him applied according to the directions of the statute in
that case mad e and provided ; (or as the case may be,) and I
order that the said sum of for costs shall be paid to C.D.,
(tie party aggrieved). Given under my hand, the day and
year first above mentioned

By 14 & 15 V., c. 119, § 4, it is enacted that in all cases
of summary conviction before any one or two justices of the
peace, under the provisions of the 4 & 5 V., chs. 25, 26, 27,
it shall be lawful for such justice or justices, in bis or their
discretion, to issue bis or their warrant to levy by distress
and sale of the offender's goods and chattels, the amount of
fine and costs imposed, and in default of the same being
levied or made, the offender or offenders may be committed
to the common gaol or bouse of correction for the period and
in the manner prescribed by the above-mentioned statutes,
or to proceed, as heretofore, by committal for default of pay-
ment, instead of issuing such distress warrant. § 5. In all
cases where costs are payable by parties who have failed in
prosecuting with effect, it shall bc lawful for the justice or
justices before whom complaint made, in bis or their discre-
tion, to issue his or their warrant to levy by distress and sale
of the goods and chattels of such person so failing to prose-
cute, such costs as shall be determined by the justice or jus-
tices to be payable by him or them.

Proceedings upon Sumnmary Conviction under thbe
16 V., c. 178.

Whereas it would conduce much to the improvement of the
administration of justice within that part of this province
called Upper Canada, so far as respects summary convictions
and orders to be made by her Majesty's justices of the peace
therein, if the several statutes and parts of statutes relating

Summatp €onbittfou.
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to the duties of such justices in respect of such summary
convictions and orders were consolidated, with such additions
and alterations as may be deemed necessary, and that such
duties should be clearly defined by positive enactment: be
it therefore enacted, &c.

Sunmons.-§ 1. That in all cases where an information shall
be laid before one or more of Her Majesty's justices of the

peace for any territorial division in Upper Canada, that any
person has committed or is suspected to have committed any
offence or act within the jurisdiction of such justice or justices
of the peace, for which he is liable by law upon a summary
conviction for the same before a justice or justices of the

peace, te be imprisoned or fined or otherwise punished; and
also in aIl cases where a complaint shall be made to any such
justice or justices, upon which he or they have or shall have
authority by law to make any order for the payment of
mtoney or otherwise, then in every such case it shall be law-
ful for such justice or justices of the peace to issue his or
their summons (A), directed to such person, stating shortly
the matter of such information or complaint, and requiring
him to appear at a certain time and place, before the same
justice or justices, or before some other justice or justices for
the same territorial division as shall then be there, to answer
to the said information or complaint, and to be further dealt
vwith according to law ; and every such summons shall be
served by a constable or other peace officer, or other person
to whom the same shall be delivered, upon the person to
whom it is so directed, by delivering the same to the party
personally, or by leaving the same with some person for him,
at his last or most usual place of abode; and the constable,
peace officer, or person who shall serve the same in manner
aforesaid, shall attend at the time and place, and before the

justices in the said summons mentioned, to depose if neces-
sary, to the service of the said summons: provided always,
that nothing herein mentioned shall oblige any justice or
justices of the peace to issue any such summons in any case
where the application for any order of justices is by law to
be made ex parte: provided also, that no objection shal be
taken or allowed to any information, complaint or summons,
for any allegedfact (a) therein, in substance or in form, or for
any variance between such information, complaint or sum-
mons, and the evidence adduced on the part of the informant
or complainant as hereinafter mentioned; but if any such
variance shall appear to the justice or justices present and
acting at such hearing to bejach that the party so summoned

(a) Quee, "defect?"
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and appearing has been thereby deceived or nisled, it shall
be lawful for such justice or justices, upon such terms as ho
or they shall think fit, to adjourn the hearing of the case to
some future day.

Tarrant.-§ 2. That if the person so served with a sum-
mons as aforesaid shall not be and appear before the justice
or justices at the time and place mentioned in such summons,
and it shall be made to appear to such justice or justices, by
oath or affirmation, that such summons was so served what
shall be deemed by such justice or justices to be a reasonable
time before the time therein appointed for appearing to the
same, then it shall be lawful for such justice or justices, if
he or they shall think fit, upon oath or affirmation being
made before hin or them, substantiating the matter of
such information or complaint to his or their satisfaction, to
issue his or their warrant (B) to apprehend the party so sum-
moned, and to bring him before the same justice or jus-
tices, or before some other justice or justices of the peace
in and for the same territorial division, to answer to the
said information or complaint, and to be further dealt
with according to law; or upon such information being
laid as aforesaid for any offence punishable on conviction,
the justice or justices before whom such information
shall have been laid may, if he or they shall think fit, upon
oath or affirmation being made before him or them substan-
tiating the matter of such information to his or their satis-
faction, instead of issuing sucli summons as aforesaid, issue
in the first instance his or their warrant (C) for apprehending
the person against whom such information shall have been
so laid, and bringing him before the same justice or justices,
or before some other justice or justices of the peace in and
for the same territorial division, to answer to the said infor-
mation, and to be further dealt with according to law; or if
where a summons shall be so issued as aforesaid, and upon the
day and at the place appointed in and by the said summons
for the appearance of the party so summoned, such party
shall fail to appear accordingly in obedience to such summons,
then and in every such case, if it be proved upon oath or
affirmation to the justice or justices then present, that such
summons was duly served upon such party a reasonable time
before the time so appointed for his appearance as aforesaid,
it shall be lawful for such justice or justices of the peace to
proceed ex parte to the hearing of such information or con-
plaint, and to adjudicate thereon, as fully and effectually to
all intents and purposes as if ch party had personally ap-
peared before him or them in oiedience to the said summons.
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Form of Warrant, and Backing.-§ 3. That every suchi
warrant to apprehend a defendant, that he may answcr to such
information or complaint as aforesaid, shall be under the hand
sud seal, or hands and seals of the justice or justices issuing
the same, and may be directed to all or any of the constables
or other peace officers of the territorial division within
which the same is to be executed, or to such constable and all
other constables within the territorial division within which
the justice or justices issuing such warrant hath jurisdiction,
or generally to all constables within such last mentioned
territorial division ; and it shall state shortly the matter
of the information or complaint on which it is foutnded,
and shall name or otherwise describe the person against whom
it lias been issued, and it shall order the constable or other
peace officer to whom it is directed, to apprehend the said
defendant, and to bring ihim before one or more justice or
justices of the 'peace, as the cap may require, of the same
territorial division, to answer to the said information or com-

plaint, and to be further dealt with according to law ; and
that it shall not be necessary to make such warrant returna-
bie at any particular time, but the same may remain in full
force until it shall be executed ; and such warrant may be
executed by apprehending the defendant at any place within
the territorial division within which the justices issuing the
,sme shall have jurisdiction, or, in case of fresh pursuit, at any
place in the next adjoining territorial division, witlhin seven
miles of the border of such first mentioned territorial division
without having such warrant backed as hereinafter men-
tioned; and in all cases in which such warrant shall be
directed to all, constables or peace officers within the terri-
torial division within which the justice or justices issuing the
saine shall have jurisdiction, it shall be lawful for any
constable or peace officer for any place within the limits of
the jurisdiction for which such justice or justices shall have
acted when he or they granted such warrant, to execute such
warrant in like manner as if such warrant were directed
especially to such constable by name, and notwithstanding
that the place in which such warrant shall be executed, shall
not be within the place for which he shall be such constable
or peace officer; and if the person against whom any such
warrant bas been issued be not found within the jurisdiction
of the justice or justices by whom it-was issued, or if he shall
escape, go into, reside or be, or be supposed or suspected to
be in any place within this province, whether in Upper or
Lower Canada, out of the jurisdiction of the justice or justices
issuing the warrant, any justice of the peace within whose
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jurisdiction such person shall be or be suspected to be as
aforesaid, upon proof alone upon oath of the hand-writing
of the justice or justices issuing the warrant, may make
an endorsement upon it, signed with his name, authorising
the execution of the warrant within his jurisdiction; and
sucli endorsement shall be sufficient authority to the person
bringing the warrant, and to all other persons to whom it
was originally directed, and to all constables or other peace
ofiicers of the territorial division where the endorsement is
made, to execute the same in any place within the jurisdiction
of the justice of the peace endorsing the saine, and to carry
the offender, when apprehended, before the justice or justices
who first issued the warrant, or some other justice having
the same jurisdiction ; provided always, that no objection
shall be taken or allowed to any such warrant to appre-
hend a defendant, so issued upon any such information or
complaint as aforesaid under or by virtue of this act, for any
allcged defect therein in substance or in form, or for any
between it and the evidence adduced on the part of the infor-
mant or complainant as hereinafter mentioned ; but if any
such variance shall appear to the justice or justices present
and acting at such hearing, to be such that the party so ap-
prehended under such warrant has been thereby deceived
or misled, it shall be lawful for such justice or justices, upon
such teris as he or they shall think fit, to adjourn the hear-
ing of the case to some future day, and in the meantime to
commit (D.) the said defendant, to the common gaol, or

any other prison, lock-up house, or place of security with-
in the territorial division, or place within which the said
justice or justices may be acting, or to such other cus-
tody as the said justice or justices shall think fit, or to
discharge him upon his entering into a recognizance (E.),
with or without surety or sureties, at the discretion of
such justice or justices, conditioned for his appearance at the
time and place to which such hearing shall be so adjourned:
provided always, that in all cases where a defendant shall
be discharged upon recognizance as aforesaid, and shall not
afterwards appear at the time and place in such recognizance
mentioned, then the said justice, who shall have taken the
said recognizance, or any justice or justices who may then be
there present, upon certifying (F.) upon the back of the said
recognizance the non-appearance of the defendant, may trans-
mit such recognizance to the clerk of the peace of the terri-
torial division within which such recognizance shall have been
taken, to be proceeded upon in like manner as other recog-
nizances, and such certificate shall be deemed sufficientprimd
facie evidence of such non-appearance of the said defendant
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Description of Property.-§ 4. That in any information
or conplaint or proceedings thereon, in which it shall be
necessary to state the ownership of any property belonging
to or in the possession of partners, joint tenants, parceners
or tenants in common, it shall be sufficient to name one of
such persons, and to state the property to belong to the per-
son so named and another or others, as the case may be;
and whenever in any information or complaint, or the pro-
ceedings thereon, it shall be necessary to mention, for any

purpose whatsoever, any partners, joint partners, parceners
or tenants in common, it shall be sufficient to describe thiem
in tie manner aforesaid; and whenever in any such informa-
tion or complaint, or the proceedings thereon, it shahl be
necessary to describe the ownership of any work or building
made, maintained or repaired at the expense of any territo-
rial division, or of any materials for the making, altering or
repairing the same, they may be therein described as the
property of the inhabitants of such territorial division res-
pectively.

Aiders and Abettors.- 5. That every person who shall
aid, abet, counsel or procure the commission of any offence
wiich is or hereafter shall be punishable on summary convic-
tion, shall be liable to be proceeded against and convicted
for the same, either together with the principal offender, or
before or after his conviction, and shall be liable, on convic-
tion, to the same forfeiture and punishment as such principal
offender is or shall be by law liable, and may be proceeded

against and convicted either in the territorial division or
place where such principal offender may be convicted, or in
tlat in which such offence of aiding, abetting, counselling or
procuring may have been committed.

Suninnoning Wiitnesses.-§ 6. That if it shall be made to
appear to any justice of the peace, by the oath or affirmation
of any credible person, that any person within the jurisdic-
tion of such justice is likely to give material evidence on be-
half of the prosecutor, or complainant or defendant, and will
not voluntarily be and appear as a witness at the time and
place appointed for the hearing of such information or com-
plaint, such justice may, and is hereby required to issue his
summons (G. 1.) to such person, under his hand and seal,
requiring him to be and appear at a time and place mention-
ed in such summons, before the said justice, or before such
other justice or justices of the peace for the same territorial
division as shall then be there, to testify what he shall know
concerning the said information or complaint ; and if any
person so summoned shall neglect or refuse to appear at the
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time and place appointed by the said summons, and no just
excuse shall be offered for such neglect or-refusal, then (after
proof upon oath or affirmation of such summons having been
served upon such person, either personally or by leaving the
same for him with some person at his last or most usual
place of abode) it shall b lawful for the justice or justices
before whom sucli person should have appeared, to issue a
warrant (G. 2.) under his or their hands and seals, to bring
and have such person, at a time and place to be therein men-
tioned, before the justice who issued the said summons, or
before such other justice or justices of the peace for the same
territorial division as shall be then there, to testify as afore-
said, and which said warrant may, if necessary, be backed as
hereinbefore is mentioned, in order to its being executed out
of the jurisdiction of the justice who shall have issued the
same ; or if such justice shall be satisfied, by evidence upon
oath or affirmation, that it is probable that such person will
not attend to give evidence without being compelled so to do,
then nstead of issuing such summons it shall be lawful for
him to issue his warrant (G. 3.) in the first instance, and
which, if necessary, may be backed as aforesaid ; and if on
the appearance of such person so summoned before the said
last mentioned justice or justices, either in obedience to such
summons or upon being brouglit before him or them by vir-
tue of the said warrant, such person shal refuse to be exam-
ined upon oath or affirmation concerning the premises, or
shall refuse to take such oati or affirmation, or having taken
such oath or affirmation shall refuse to answer such questions
concerning the premises as shall then be put to him, without
offering any' just excuse for such refusal, any justice of the
peace then present, and having jurisdiction, may, by var,
rant (G. 4.) under his hand and seal, commit the person so
refusing to the common gaol for the territorial division where
such person refusing shall then be, there to remain and be
imprisoned for any time not exceeding ten days, unless he
shall, in the meantime, consent to be examined and to answer
concerning the premises.

Complaint in Writing-§ 7. That in all cases of complaint
upon which a justice or justices of the peace may make an
order for the payment of money or otherwise, such com-
plaint shall be in writing, and on oath, unless it shal be
enacted or provided to the contrary by some particular act
of parliament upon which such complaint shall be framed.

Variance-§ 8. That in ali cases of informations for any
offences or acts punishable upon summary conviction, any
variance between such information and the evidence adduced
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in support thereof as to the time at which such offence
or act shall be alleged to have been committed, shall not
be deem'ed material if it be proved that such information
was in fact laid ithin the time limited by law for laying the
saIe ; and any variance between the said information and the
evidence adduced in support thereof, as to the place in which
the offence or act shall have been alleged to have been commit-
ted. shal not be deemed material, provided the offence or act
he proved to have been committecd within tie jurisdiction of
tie justice or justices by whom such information shall be
heard and ,deternined; and if any such variance, or any
variance in any other respect between such information and
the evidence adduced in support thereof, shall appear to the
justice or justices present and .acting at the hCearing, to b
such that the party charged by such information has been
thereby deceived or misled, it shall be lawYful for such justice
or justices, upon such terms as he or they shall think fit, to
sdjourn the learing of the case to some future day, and in
the meantime to commit (D.) the said defendant to the com-
mson gaol or other prison, lock-up house or place of security,
or to such other custody as the said justice or justices shall
think ft, or to discharge him upon his entering into a recog-
izance (E,) with or without surety or sureties, at the discre-

tion of such justice or justices, conditioned for his appearance
at the time and place to which suchli hearing shall be so
adjourned: provided always, that in all cases where a defen-
dat shall be discharged upon recognizance as aforesaid, and
shali not afterwards appear at the time and place in such
recognizance mentioned, then the said justice who shall have
taken the said recognizance, or any other justice or justices
who may then be there present, upon certifying (F.) upon
the back of the said recognizance the non-appearance of the
defendant, may transmit such recognizance to the clerk of
the peace of the territorial division within which such recog-
nizance shall have been taken, to be proeeded upon in like
manner as other recognizances, and sueh certificate shall be
deened sufficient prima facie evidence of such non-appear-
once of the said defendant.

Complaint on Oath-§ 9. That every sucb complaint upon
which a justice or justices of the peace is, or are or shall be
authorised by law to make an order, and that every informa-
tion for any offence or act punishable upon summary convic-
tion, (unless some particular act of parliament shall other-
Wise permit), shall respectively be made or laid on oath or
affirmation as to the truth thereof, and in all cases of infor-
nations where the justice or justices receiving the same shal

99
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thereupon issue his or their warrant in the first instance, to
apprehend the defendant as aforesaid ; and in every case
where the justice or justices shall issue his or their warrant
in the first instance, the matter of such information shall be
substantiated by the oath or affirmation of the informant or
by some witness or witnesses on his behalf, before any such
warrant shall be issued, and every complaint shall be for one
matter of complaint only, and not for two or more matters
of complaint, and every such information shall be for one
offence only, and not for two or more offences, and every
such complaint or information may be laid or made by the
complainant or informant in person, or by his counsel or
attorney, or other person authorised in that behalf.

Limitation of Time-§ 10. That in all cases wvhere no
time is already or shall hereafter be specially limited for
making any such complaint or or laying any such information,
in the act or acts of parliament relating to such particular
case, such complaint shall be made, and such information
shall be laid within six calendar months from the time when
the matter of such complaint or information respectively
arose.

Hearing-§ 11. That every such complaint or information
shall be heard, tried, determined or adjudged by one or two
or more justice or justices of the peace, as shall be directed
by the act or acts of parliament upon which such complaint
or information shall be framed, or such other act or acts of
parliament as there may be in that behalf; and if thero be
no such direction in any such act of parliament, then such
complaint or information may be heard, tried, determined
and adjudged by any one justice for the territorial division,
where the matter of such information or complaint shallhave
arisen; and the room or place in which such justice or jus-
tices shall sit to hear and try any such complaint or infor-
mation, shall be deemed an open and public court to which
the public generally may have access, so far as the samecan
conveniently contain -them; and the party against whom
such complaint is made or information laid, shall he admitted
to make his full answer and defence thereto and to:have the
witnesses examined and cross-examined by counsel or attor-
ney on his behalf ; and every complainant or informant in
any such case shall be at liberty to conduct such complaint
or information respectively, and to have the witnesses
examined by counsel or attorney on his behalf.

Non-appearance by Defendant.-§ 12. That if at the day
and place appointed in and by the summons aforesaid for
hearing and determining such complaint or information, the
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defendant against whom the same shall have been made or
laid, shall not appear when called, the constable or other
person who shall have served him with the summons in that
behalf, shal then declare upon oath in what manner he
served the said summons,; and if it appear to the satisfaction
of the justice or justices that he duly served the said sum-
nons, in that case such justice or justices may proceed to
hear and decermine the case in the absence of such defendant,
or the said justice or justices, upon the non-appearance of
such defendant as aforesaid, may, if he or they think fit,
issue his or their warrant in manner hereinbefore directed,
and shall adjourn the hearing of such complaint or informa-
tion Luntil the said defendant shall be apprehended ; and
when such defendant shall afterwards be apprehended under
such warrant he shall be brought before the same justice or

justices, or some other justice or justices of the peace for the
same territorial division, who shall thereupon, either by his
or their warrant (H.,) commit such defendant to the common

gaol or other prison, lock-up house or place of security, or if
he or they think fit, verbally to the custody of the constable
or other person who shall have apprehended him, or to such
other safe custody as he or they shall deen fit, and order the
said defendant to be brought up at a certain time and place
before such justice or justices of the peace as shall then be
there, of which said order the complainant or informant shall
have due notice ; or if upon the day, and at the place so ap-
pointed as aforesaid, such defendant shall appear voluntarily
in obedience to the suimmons in that behalf served upon him,
or shall be brought before the said justice or justices by
virtue of any warrant, then, if the said complainant or in-
formant having had due notice as aforesaid, do not
appear by himself, his counsel or attorney, the said
justice or justices shall dismiss such complaint or infor-
mantion, unless for some reason he or they shall think
proper to adjourn the hearing of the same until some other
day, upon such ternis as he or they shall think fit, in which
case such justice or justices may commit (D.) the defendant
in the meantime to the common gaol or other prison, lock-up
house or place of security, or to such other custody as such
justice or justices shall think fit, or may discharge him upon
his entering into a recognizance (E.) with or without surety
or sureties, at the discretion of such justice or justices, con-
ditioned for his appearance at the time and place to which
such hearing shall be so adjourned; and if such defendant
shall not afterwards appear at the time and place mentioned
in such recognizance, thon the said justice who shal have
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taken the said recognizance, or any justices who may-then
be there present, upon certifying (F.) on the back of the
recognizance the non-appearance of the defendant, may trans-
mit such recognizance to the clerk of the peace for the
territorial division in which such recognizance shall have been
taken, to be proceded upon in like manner as other recog-
nizances, and such certificate shall be deemed sufficientprimd
facie evidence of such non-appearance of the said defendant:
but if both parties appear, either personally or by their res-
pective counsel or attorneys, before the justice or justices
who are to hear and determine such complaint or information,
then the said justice or justices shall proceed to hear- and
determine the same.

Proceedings.-§ 13. That when such dcfendant shall be
present at such hearing, the substance of the information or
complaint shall be stated to him, and ho shall be asked if he
have any cause to shew why he should not be convicted, or
why an order should not be made against him, as the case
may be ; and if ho thereupon admit the truth of the informa-
tion or complaint, and shew no cause or no sufficient cause
why ho should not bc convicted, or why an order should not
be made against him, as the case may be, then the justice or

justices present at the said hearing, shall convict him, or
make an order against him accordingly; but if he do not
admit the truth of such information or complaint as aforesaid,
then the said justice or justices shall proceed to hear the
prosecutor or complainant and such witnesses as ho may
examine, and such other evidence as he may adducein support
of his information or complaint respectively, and also to hear
the defendant aud such witnesses as ho may examine, and such
other evidence as ho may adduce in his defence, and also to
hear such witnesses as the prosecutor or complainant may
examine in reply, if such defendant shall have examined any
witnesses or given any evidence other than to his the defen-
dant's general character; but the prosecutor or complainant
shall not be entitled to make any observations in reply upon
the evidence given by the defendant, nor shahl the defendant
be entitled to make any observations in reply upon the
evidence given by the prosecutor or complainant in reply as
aforesaid; and the said justice or justices, having heard what
each party shall have to say as aforesaid, and the witnesses
and evidence so adduced, shall consider the wvhole matter,
and determine the same, and shall conviet and make an order
against the defendant; a minute or memorandum thereof shall
then be made, for which no fee shall be paid, and the con-
viction (I 1, 3) or order (K. 1l, 3) shall afterwards, be
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draV up by the said justice or justices in proper form,
under his or their hand and seal, or hands and seals,
and he or they shall cause the same to be lodged with
the clerk of the peace, to be by him filed among the
records of the general quarter sessions of the peace;
or if the said justice or justices shall dismiss such infor-
mation or complaint, it shall be lawful for such justice
or justices, when required so to do, to make an order of
dismissal of the same (L), and shall give the defendant on
that behalf a certificate thereof (M), which said certificate
afterwards upon being produced, without further proof, shall
be a bar to any subsequent information or complaint for the
same matters respectively, against the same party: provided
ahvays, that if the information or complaint in any such case
shall negative any exemption, exception, proviso or condition
in the statute on which the same shall be framed, it shall not
b necessary for the prosecutor or complainant in that behalf
to prove such negative, but the defendant may prove the
affirmative thereof in his defence, if he would have advantage
of the same.

Evidcence.-§ 14. That every prosecutor of any such in-
formation, not having any pecuniary interest in the result of
the same, and every complainant in any such complaint as
aforesaid, whatever his interest may be in the result of the
same, shall be a competent witness to support such informa-
tion or complaint respectively, and every such witness at
any such hearing as aforesaid, shall be examined upon oath
or affirmation, and the justice or justices before whom any
such witness shall appear for the purpose of being so
examined, shall have full power and authority to administer
to every such witness the usual oath or affirmation.

Aciornnent.-§ 15. That before or during such hearing
of any such information or complaint, it shall be lawful for
any one justice, or for the justices present, in their discretion,
to acljourn the hearing of the same to a certain time and
place to be then appointed and stated in the presence and
hearing of the party or parties, or of their respective attor-
neys or agents then present, and in the meantime the said
justice or justices may suffer the defendant to go at large, or
may commit (D) him to the common gaol or other prison,
lock-up house or other place of security within the territorial
division for which such justice or justices shall then be acting,
or to such other safe custody as the said justice or justices
shal think fit, or may discharge such defendant upon his
recognizance (E), with or without sureties, at the discretion
of such justice or justices, conditioned for his appearance at

5cutfaat (toutittion.
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the time and place to which such hearing or further hearing
shall be adjourned; and if, at the time or place to which such
hearing or further hearing shall be so adjourned, either or
both of, the parties shall not appear personally or by his or
their counsel or attorneys respectively, before the said justice
or justices, or such other justice or justices as shall then be
there, it shall be lawful for the justice or justices then there
present to proceed to such hearing or further hearing as if
such party or parties were present; or if the prosecutor or
complainant do not appear, the said justice or justices may
dismiss the said information or complaint with or without
costs as to such justices shall seem fit: provided always,
that in ail cases when a defendant shall be discharged upon
his recognizance as aforesaid, and shall not afterwards appear
at the time and place mentioned in such recognizance, then
the said justice or justices who shall have taken the said
recognizance, or any other justice or justices who may then be
there present, upon certifying (F) on the back of the recogni-
zance, the non-appearance of such accused party, may transmit
such recognizance to the clerk of the peace for the territorial
division in which such recognizance shall have been taken,
to be proceeded upon in like manner as other recognizances,
and such certificate shall be deemed sufficient prims frcie

evidence of such non-appearance of the said defendant.
7orrn of Conviction.-§ 16. That in ail cases of conviction

where no particular form of such conviction is or shall be

given by the statute creating the offence or regulating the
prosecution for the same,: and in ail cases of conviction upon
statutes hitherto passed, whether any particular form of con-
viction have been therein given or not, it shall be lawful for
the justice or justices who shall convict, to draw up his or
their conviction, on parchment.or on paper, in such one of
the forns of conviction (I 1, 3,) in the schedule of this act
contained, as shall be applicable to such case, or to the like
effect; and when an order shall be made, and no particular
forn of order is or shall be given by the statute giving
authority to make such order, and in ail cases of orders to be
made under the authority of any statutes hitherto passed,
whether any particular form of order shall therein be given
or not, it shall be lawful for the justice or justices by whom
such order is to be made, to draw up the same in such one
of the forms of orders (K 1, 3) in the schedule of this act

contained, as may be applicable to such case, or to the like
effect; and in ail cases when by an act of parliament authority
is given to commit a person to prison, or toý levy any sum
upon his goods. or chattels by distress, for not obeyingany

cmitt#t* 40#UbIftî*.
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order of a justice or justices, the defendant shall be served
with a copy of the minute of such order before any warrant
of commitment or of distress shall issue in that behalf, and
such order or minute shall not form any part of such warrant
of commitment or of distress.

osts.-§ 17. That in all cases of summary conviction or
of orders made by a justice or justices of the peace, it
shall be lawful for the justice or justices making the same,
in his or their discretion, to award and order in and by
such conviction or order that the defendant shall pay to
the prosecutor or complainant respectively such costs as to
the said justice or justices shall seem reasonable in that
behalf, and not inconsistent with the fees established by law
to be taken on proceedings had by and before justices of the

peace under the act passed in the session held in the four-
teenth and fifteenth years of her Majesty's reign, and inti-
tuled, An Act to establish an uniform rate of Fees to 'be
received by justices of ,the peace in Upper Canada, and to
repeal the act of Upper Canada passed in the fourth year of
the reign of King William the Fourth, chapter seventeen, or
with the provisions of any other act or law in force in Upper
Canada regulating fees or costs in proceedings before justices
of the peace ; and in cases where such justice or justices,
instead of convicting or making an order as aforesaid, shall
dismiss the information or complaint, it shall be lawful for
him or them in his or their discretion in and by his or their
order of dismissal, to award and order that the prosecutor or
complainant, respectively, shall pay te the defendant such
costs as to the said justice or justices shall seem reasonable
and according to law as aforesaid ; and the sums so allowed
for costs shal in all cases be specified in such conviction or
order, or order of dismissal as aforesaid, and the same slhall
be recoverable in the same mariner and under the same war-
rants as any penalty or sum of money adjudged to be paid in
and by such conviction or order is to be recoverable, and in
cases where there is no such penalty or sums of monëy to be
thereby recovered, then such costs shall be recoverable by
distress and sale of the goods and chattels of the party, and
in default of such distress, by imprisonment, with or without
hard labor, for any time not exceeding one calendar month,
unless such costs shall be sooner paid.

Warrant of Distress.-§ 18. That where a conviction
adjudges a pecuniary penalty or compensation tO be paid, or
where an order requires the paymcnt of a sum of money, and
by the statute authorizing such conviction or order, such
penalty, compensation, or sum of money is to be levied upon
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the goods and chattels of the defendant, by distress and sale
thereof, and also in cases where, by the statute in that belialf,
no mode of raising or levying such penalty, compensation or
sum of money, or of enforcing the payment of the same, is
stated or provided, it shall be lawful for the justice or any
one of the justices making such conviction or order, or for
any justice of the peace for the same territorial division te
issue his warrant of distress (N 1, 2) for the purpose of levy-
ing the sanie, which said warrant of distress shall be in
writing, under the hand and seal of the justice making the
same ; and if, after delivery of such warrant of distress to
the constable or constables to whom the same have been
directed to be executed, sufficient distress shall not be foužd
within the limits of the jurisdiction of- the justice granting
such warrant, then upon proof alone being made upon oath
of the hand-writing of the justice granting such warrant,
before any justice of any teritorial division, such justice of
such territorial division shall thereupon make an endoise-
ment (N. 3) on such warrant, signed with his hand, authori-
sing the execution of such warrant within the limits of his
jurisdiction, by virtue of which said warrant and endorse-
ment the penalty or sum aforesaid and costs, or so much
thereof as may not have been before levied or paid, chall and
may be levied by the person bringing such warrant, or by
the person or persons to whom such warrant was originally
directed, or by any constable or other peace officer of sueh
last mentioned territorial division, by distress and sale of
the goods and chattels of the defendant in such other terri-
torial division: provided always, that whenever it shall appear
to any justice of the peace to whom application shall be
made for any such warrant of distress as aforesaid, that the
issuing thereof would be ruinous to the defendant and lis
family, or whenever it shall appear to the said justice, by the
confession of the defendant or otherwise, that he hath no
goods and chattels whereof to levy such distress, then and in
every such case it shall be lawful for such justice, jf he shall
deem it fit, instead of issuing such warrant of distress, to
commit such person to the common gaol, or lock-up house
within the territorial division within which such justice or
justices shall then be acting, there to be imprisoned with or
or without hard labour, for such time and in such manner as
by law such defendant might be so committed, in case such
warrant of distress had issued and no goods or chattels had
been found whereon to levy such penalty or sum and costs
aforesaid.

Liberation of -Defendant-§ 19. That in all cases- where a
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justice of the peace shall issue any such warrant of distress,
it shall be lawful for him to sufer the defendant to go at
large, or verbally, or by a written warrant in that behalf, to
order the defendant to be kept and detained in safe custody,
until return shall be made to such warrant of distress, unless
such defendant shall give sufficient security, by recognizance
or otberwise, to the satisfaction of such justice, for his appear-
ance before him at the time and place appointed for the
rcturn of such warrant of distress, or before such other
justice or justices for the same territorial division as May
then be there: provided always, that in all cases where a
defendant shall give security by recogrnizance as aforesaid,
and shall not afterwards appear at the time and place in
the said recognizance mentioned, then the said justice
who shall have taken the said recognizance, or any justice
or justices who may then be there present, upon certifying
(F.) on the back of the recognizance the non-appearance of the
defendant, may transmit such recognizance to the clerk of
the peace of the territorial division within which the offence
shall be laid to have been committed, to be proceeded upon in
like manner as other recognizances, and such certificate shall
be deemed sufficient prin facie evidence of such non-appear-
ance of the said defendant.

Commitment in default of distress.-§ 20. That if at the
time and place appointed for the return of any such warrant
of distress, the constable who shall have had execution of the
same, shall return (N. 4) that he could find no goods or chat-
Ils, or no sufficient goods or chattels whereon he could levy

the sum or sums therein mentioned, together with the costs
of, or occasioned by, the levy of the same, it shall be lawful
for the justice of the peace before whom the same shall be
returned, to issue his warrant of commitment (N. 5) under
his hand and seal, directed to the same or any other constable,
reciting the conviction or order shortly, the issuing of the
warrant of distress and return thereto, and requiring. such
constable to convey such defendant or other person to the
common gaol or lock-up house within the territorial division
for which such justice shall then be acting, and there to
deliver him to the keeper thereof, and requiring such keeper
to receive the defendant into such gaol, or lock-up house,
and there to imprison hin, or to imprison him and keep him
to bard labour, in such manner and for such time as shall
have been directed and appointed by the statute on which
the conviction or order mentioned in such warrant of distress
was founded, unless the sum or sum's adjudged te be paid,
and all costs and charges of the distress, and aIso. the costa

100
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and charges of the commitmaent and conveying of the defen-
dant to prison, if such justice shall think fit so to order (the
amount thereof being ascertained and mentioned in such
commitment) shall be sooner paid.

lmprisonment.-§ 21. That where a justice or justices of
the peace shall, upon such information or complaint as afore-
said adjudge the defendant to be imprisoned, and such
defendant shall then be in prison undergoing imprisonient
upon conviction for any other offence, the warrant of convic-
tion for such subsequent offence shall, in every case, be forth-
with delivered to the gaoler or other oflicer to whom the same
shall be directed, and it shall be lawful for the justice or jus-
tices issuing the same, if he or they shall think fit, to award
an order therein and thereby, that the imprisonment for such
subsequent offence shall commence at the expiration of the
imprisonment to which sucli defendant shal have been pre-
viously adjudged or sentenced.

Dismis8al of Complaint.-§ 22. That when any information
or complaint shall be dismissed with costs as aforesaid, the sum
which shall be awarded for costs in the order for dismissal,
may be levied by distress (Q 1) on the goods and chattels of
the prosecutor or complainant in the manner aforesaid; and in
default of distress or payment, such prosecutor or com-
plainant may be committed (Q 2) to the common gaol or other
prison or lock-up house in manner aforesaid, for any time
not exceeding one calendar month, unless such sum, and ahi
costs and chargesof the distress, and of the commitment and
conveying of such prosecutor or complainant to prison (the
amount thereof being ascertained and stated in suclh commit-
ment), shall be sooner paid.

Proceedings after Appeal.-§ 23. That after an appeal

against any such conviction or order as aforesaid shall be de-
cided, if the same shall be decided in favour of the respondent,
the justice or justices who made such conviction or order, or any
other justice of the peace for the same territorial division, may
issue such warrant of distress or committment as aforesaid
for execution of the same, as if no such appeal had been
brought, and if upon any such appeal the court of general or
quarter sessions shall order either party to pay costs, such
order shall direct such costs to be paid to the clerk of the
peace of suel court, to be by him paid over to the party
entitled to the saie, and shall state within what time such
costs shall be paid; and if the same shall not be paid within
the tumre so limited, and the party ordered to pay the same
shall not be bound by any recognizance conditioned to pay
such costs, such clerk of the peace on application of the party
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entitled to such costs, or of any person on his behalf, anc on

payment of a fee of one shilling, shall grant to the party so
applying a certificate (R) that such costs have not been paid,
and upon production of such certificate to any justice or jus-
tices of the peace for the same territorial division, it shall be
lawful for him or them to enforce the payment of such costs
by warrant of distress (S 1) in manner aforesaid, and in
default of distress he or they may commit (S 2), the party
against whom such warrant shall have issued, in manner
hereinbefore mentioned, for any time not exceeding two
calendar months, unless the amount of such costs and all costs
and charges of the distress, and aiso the costs of the commit-
ment and conveying of the said party to prison, if such jus-
tice or justices shall think fit so to order, (the amount thereof

being ascertained and stated in such commitment,) shall be
sooner paid.

Paynent of Penalty.-§ 24. That in all cases where a war-
rant of distress shall issue as aforesaid against any person,
and such person shall pay or tender to the constable having
the execution of the same the sum or sums in such warrant
nentioned, together with the amount of the expenses of such
distress up to the time of such payment or tender, such con-
stable shall cease to execute the same; and in all cases
in which any person shall be imprisoned as aforesaid for
non-payment of any penalty or other sum, he may pay
or cause to be paid to the keeper of the prison in which he
shall be so imprisoned, the sum in the warrant of commitment
mentioned, together with the amount of the costs, charges
and expenses (if any) therein also mentioned, and the said
keeper shall receive the same, and shall thereupon discharge
such person if he be in his custody for no other matter.

fnformation, c., before one Justice.-§ 25. That in all
cases of summary proceedings before a justice or justices of
the peace out of sessions, upon any information or complaint
as aforesaid, it shall be lawful for one justice to receive sudh
information or complaint, and to grant a summons or warrant
thereon, and to issue his summons or warrant to compel the
attendance of any witnesses, and to do all other acts and
matters which may be necessary, preliminary to the hearing,
even in cases where by the statute in that behalf such infor-
mation and complaint must be heard and determined by two
or more justices, and after the case shall have been so heard
and determined, one justice may issue all warrants of distress
or commitment thereon; and it shall not be necessary that
the justice who so acts before or after such. hearing, shall be
the justice or one of the justices by whom the said case shall
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be heard and determined: provided always, that in all cases
where by statute it is or shall be required that any such in-
formation or complaint shall be heard and determined by
two or more justices, or that a conviction or order shall bc
made by two or more justices, such justices may be pi;esent
and acting together during the whole of the hearing and
determination of the case.

Aippeal.-§ 26. And whereas doubts may exist -whether
under the provisions of the act passed in the session of par-
liament held in the thirteenth and fourteenth years of her
Majesty's reign, chaptered fifty-four, and intituled, An Act
to extend the rights of Appeals in certain cases in Upper
Canada, appeals will lie from conviction and decisions under
by-laws of municipal councils: be it therefore enacted, that
in all cases of complaints against any person for committing
any offence against any by-law of any municipal corporation
in Upper Canada, all decisions, convictions and orders made
by any justice of the peace, or by any person by law au-
thorised to act in that capacity, shall be subject to an appeal
in the manner and subject to the provisions prescribed in the
above recited act.

Forrns.-§ 27. That the several forms in the schedule to
this act contained, or forms to the like effect, shall be deemed
good, valid and sufficient in law.

Police JMagistrate.-§ 28. That any one inspector and
superintendent of police, police magistrate or stipendiary
magistrate, appointed or to be appointed for any city,
borough, town, territorial division or place, and sitting at a
police court or other place appointed in that behalf, shall
have full power to do alone whatever is authorised by this
act to be done by two or more justices of the peace ; and that
the several forms hereinafter mentioned may be varied so far
as it may be necessary to render them applicable to the police
courts aforesaid, or to the court or other place of sitting of
such stipendiary magistrate.

Police Court.-§ 29. That any inspector and superintendent
of police, police magistrate or stipendiary magistrate as afore-
said at any police court or other place appeinted in that be-
half, shail have such and like powers and authority to pre-
serve order in the said court during the holding thereof, and
by the like ways and means as now by law are or may be
exercised and used in like cases and for the like purposes by
any courts of law in this province, .or by the judges thereof
respectively, during the sittings thereof.

Powers.-§ 30. That the said inspectors and superinten-
dents of police, police magistrates or stipendiary magistrates,
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in all cases, where any resistance shall be offered to tle
execution of any summons, warrant of execution or other pro-
cess issued by them, shall be hereby empowered to enforce
the due execution of the same by the means provided by the
laws of Upper Canada for enforcing the execution of the
process of other courts in like cases.

Acts JRcpealed.-§ 31. That from and after the day on
which this act shall commence and take effect, all other acts
or parts of acts contrary to or inconsistent with the provisions
of this act, shall be and the same are hereby repealed.

lterpretation.-§ 32. That the word "county," where-
ever it occurs in this act, shall incluhe any union of counties
for judicial purposes, and the words "territorial division"
shall include any union of two or more territorial divisions.

Aet to apply to U. C. only.-§ 33. That this act shall
apply only to Upper Canada, except in so far as any pro-
vision thereof is expressly extended to Lower Canada, or to
any act to be done there.

iieaning of the word Prso.-§ 34. That whenever the
word "prison " occurs in this act, it shall b held to mearn
any place where parties charged with offences against the
law, are usually kept and detained in custody.

Coomencement of Act.-§ 35. That this act shall com-
ience and have force and effect upon, from and after the

first day of July one thousand eiglit hundred and fifty-threce,
and not before.

SCHEDULES.

Sumnons to the defel(/ndant on an information or complaint.

(A.)
PROVINCE OF CANADA

(Cozun(y or ueited counties, or h To A. B. of (lalsourer)
a, fhe case may be) of j Whereas information bath this

day been laid (or comiplaint hath this day beenî made) before
the undersigned, (one) of her Majesty's justices of the peace in
and for the said (county or united counties, city, town, &c., as the
case may bc) of . , for that you (hcre state shortly the natte,
of th iformation or complaint): these are therefore to commandc
you in her Majesty's name, to be and appear on at
o'clock in the forenoon, at , before me or such justices of
the peacc for the said (couty or iated counties, as the case mawey
be) as may then be therc, to answer to the said information (or
omplaint), and to be further dealt with according to law.
Given under (ny) hand and scal, this day of in the

year of our Lord , at in the (county, or as the case
iay be) aforesaid.

J., S. (L.s.Jý
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(B.)

Warrant wchen the Sumsmons is Disobeyed.

PROVINCE OF CANADA:

(County or united cotnties, or To all or any of the constables
as t/c case may be) of or other peace officers in the

(county or united counties. or as the case may be) of
Whereas on last past, information was laid (or corn-

plaint was mad) before , (one) of her Majesty's justices
of the peace in and for the said (county or iunited councties, or
as the case mnay be) of , for that A. B. (&c., as i the
sunmons): and whercas (J) the said justice of the peace
then issued (m3) summons unto the said A. B. commanding
him in her Majescy's narne, to be and appear on ,at

o'clock in the forenoon, at , before (me) or such justices
of the peace as might then be there, to answer unto the said
information (or complaict) and to be further dealt with accord.
ing to law ; and whereas the said A. B. bath neglected to be
and appear at the time and place appointed in and by the saidi
summons, althouglh it hath now been proved to me upon oath
that the said su mmons hath been duly served upon the said A.,B.;
these are therefore to command you,~in her Majesty's name, forth-
with to apprehend the said A. B. and to bring him before (me)
or some one or more of her Majesty's justices of the peace in
and for the said (county or united counties, or as the case may
be) to answer to the said information (or comcptclcit), and to be
further dealt with according to1aw.

Given under my hand and seal, this day of ,in
the year of our Lord at , in the (county, or as the
case may be) aforesaid.

J. S. [a.s.]

(C.)

Warrant in thce first instance.

PROVINCE OF CANADA:

(County or unitcd counties, or To ail or any of the constables

as the case may be) of , or other peace officers in the
said (county or -united counties, or as the case nay be) of

Whereas information hath this day been laid before the
undersigned, (one) of her Majesty's justices of the peace in
and for the said ýcounty or united counties, as the case May be)
of , for that A. B. (here state shortly the msatter of infor-
cnation); and oath being now made before (me) substantiating
the maltter of such information : these are therefore to command
you, in her Majesty's name, forthwith to apprehend the said
A. B., and to bring him before (Me) or some one or more of her
Majesty's justices of the peace in and, for the said (county or
united counties, or as the case mîay be,) to answer to the said
information, and to be further dealt 'with according to law.
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Given under my hand and seal, this day of

in the year of our Lord , at in the (county, or as
éie case rnay be) aforesaid.

J. S. [t. s.]
(D.)

arrant of Committal for Safe Custorly during an Adjournnent
of the IIearing.

PRovINCE oF CANADA:

(County or united counties, or To ail and any of the constables
as t/te case may be) of or peace ofdicers in the (county

or united counties, or as the case may be) of , and to
the keeper of the (common gaol or lock-up-house) at
Whereas on last past, information was laid (or complaint
made) before , (one) of lier Majesty's justices of the peace
in and for the said (county or united counties, or as t/he case
nmay be) of , for that (4:c., as in . the summons); and
whereas the hearing the same is adjourned to the day of

(instant), at o'clock in the (fore) noon, at , and it
is necessary that the said A. B. should in the meantime be
kept in sate custody: these are therefore to command you,
or any one of the said constables or peace officers, in ber
Majesty's name, forthwith to convey the said A. B. to the
(common gaol or lock-up couse,) at , and there deliver him
into the custody of the keeper thereof, together with this
precept: and I hereby reqaire you, the said keeper, to receive
the said A. B. into your custody in the said (common gaol or
/ock-up house) and there safely keep him until the day of

, (instant) when you are hereby required to convey and
have him, the said A. B., at the time and place to which the
said hcaring is so adjourned as aforesaid, before such justices
of the peace for the said (county or united counties, as the case
mayt be) as may then be there, to answe'r further to the said
information (or complaint,) and to be further dealt with accord-'
img to law.

Given under my hand and seal, this day of in the
year of our Lord , at , in the (county, or as the case may
may be) aforesaid.

J. S. (L. S.]

(E.).

Recogjnizance for the Appearance of the Defendant whcen t/ce case
is Adjourned, or not at once Proceeded weith.

PROVINCE OF CANADA:

(County or united coaenties, or Be it remembered, that on
as the case may be) of , A. B. of , (labourer),

and L. M. of , (grocer), and O. P. of , (yeoman,) per-
sonally came and appeared before the undersigned, (one) of
lier Majesty's jusfices of the peace in and for the said (county
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or united counties, or as the case may be) of , and acknow.
ledged themselves to owe to our sovereign lady the Queen the
several sums following, that is to say : the said A. B. the sun
of , and the said L. M. and O. P. the sum of , each, of

good and lawful current money of this province, to be made and
levied of their several goods and chattels, lands and tenements
respectively, to the use of our said lady the Queen, ber heirs
and successors, if he the said A. B. shall fail in the condition
ondorsed (or hercunder written).

Taken and acknowlcdged the day and year first above men-
tioned at before nie.

(J. S. [. s.]

The condition of the within, (or t/he above) written recog.
uizance is such that if the said A. B. shail personally appear
on the day of , (instant), at o*clock in the (forenoor),
at , before me or suci justices of the peace for the said

(county or united counties, or as the case may be) as may then
be there, to answer further to the information (or complaint) of
C. D. exhibited against the said A. B. and to be further deait
'with according to lav, then the said recognizance ta be void,
or else to stand in full force and virtue.

NOtice Of such Recognizance to be Given to the Defencdant and his
Sureties.

Take notice, that you, A. B., are bound in the sum of
and you, L. M. and O. P., in the sum of each, that you
A. B., appear personally on at o'clock in the (fore)
ioon at , before me or such justices of the peace for the
(county or united counties, or as the case nmay be)- of as
shall then be there, to answer further to a certain information
(or complaintt) of C. D. the furtber hearing of which was

*adjournied to the said time and place, and unless you appear
atccordingly, the recognizance entered into by you, A. B., and
by L. M. and O. P. as your sureties, will forthwith be levied
on you and them.

Dated this day of . one thousand eight hundred
and

J. S. [a. s.]

(F.)

Certifcate of Non-ppearance to be Entdorsed on the Defendant's
R/ecogn izance.

I lereby certify, that the said A. B. hath not appeared at-the
time and place in the said condition mentioned, but therein
bath made default, by reason whereof the within written re-
cognizance is forfeited.

J. S.,[ . .
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(G. 1.)

Summons to a Witness.

PROVINCE OF CANADA

(County or united counties, as To E. F. of , in the
the case may be,) of said (county or united counties,

or as the case may be) of
Whereas information was laid ,(or complaint was made)

before (one) of her Majesty's justices of the peace in and
for the said (county or united counties, or as the case may be)
of , for that (&c., as in, the summons,) and it hath been
made to appear to me upon (oath) that you are likely to give
material evidence on behalf of the (prosecutor or complainant,
or defendant) in this behalf ; these are therefore to require
you to be and appear on , at o'clock in the (fore) noon,
at before me or such justices of the peace for the said
(couonty or united counties, as the case may be) as may then
be there, to testify what you shall know concerning the matter
of the said information (or complaint.)

Given under my hand and seal, this day of in the
year of our Lord , at in the (county, or as the case may
be) aforesaid. J. S. [L. s.]

(G. 2.)

Warrant where a Witness has not obeyed a Summons.

PROVINCE OF CANADA

(County or united counties, as) To all or any of the constables
the case may be) of S and other peace officers in

the said (county or united counties, or as the case may be) of :
Whereas information was laid (or complaint was made) be-

fore (one) of her Majesty's justices of the peace, in and
for the said (county or united counties, or as the case may be,)
of for that (4-c., as in the summons,) and it having been
made to appear to (me) upon oath, that E. F., of , in the
said (county or united counties, or as the case may be) (labourer)
was likely to give material evidence on behalf of the (prosecu-
tor,) (I) did duly issue (my) summons to the said E. F., re-
quiring him to be and appear on , at o'clock in the
(fore)) noon of the same day, at, before me or such justice
or justices of the peace for the said (county or united counties,
or as the case may be) as might then be there, to testify what
he should know concerning the said A. B., or the matter of the
said information (or complaint): and whereas proof hath this
day been made before me, upon oath, of such summons
having been duly served upon the said E. F.; and whereas
the said E. F. hath neglected to appear at the time and place
appointed by the said summons, and no just excuse hath been
offered for such neglect; these are therefore to command you
to take the said E. F., and to bring and have him on , at
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o'clock in the noon, at before me or such justice or jus-
tices of the peace for the said (county or united counties, or as
the case mnay be), as may then be there to testify what lie shal
know concerning the said information (or complaint.)

Given under my hand and seal, this day of , in the
year of our Lord , at in the (county, or as the case may
be) aforesaid.

J. S. (I. s.
(G. 3.)

Warrant for a Witness in the First Instance.

PRovINCE 0F CANADA:

(County or united counties, or To all or any of the constables
as the case may be) of f or other peace officers, in

the said (county or united counties, or as the case may be) of:
Whereas information was laid (or complaint was made) be-

fore the undersigned (one) of lier Majesty's justices of the
peace in and for the said (county or united counties, or as
the case may be) of , for that (4-c., as in the summons),
and it being made to appear berore me on oath that E. F.; of

(labourer,) is likely to give material evidence on behalf of
the (prosecutor) in this matter, and it is probable that the said
E. F. will not attend to give evidence without being compelled
so to do; these are therefore to command you to bring and
have the said E. F. before me, on , at o'clock in the
(fore) noon, at , or before me or such other justice or jus.
tices of the peace for the said (county or united counties or as
the case may be) as may then be there, to testify what he shal
know concerning the matter of the said information (or com-
plaint.)

Given under my hand and seal, this day of , in the
year of our Lord, . at , in the (county, or as the case
may be) aforesaid.

J. S. [L. s.]

(G. 4.)

Commitment Of a Witness for Refusing to be Sworn or Give
Evidence.

PROVINcE OF CANADA:

County or united counties, or To all or any of the constables, or
as the case may be), of other peace officers in the said

(county or united counties, or as the case may be) of and to
the keeper of the common gaol of the said (county or united
counties, as the case may be) at ; whereas information
was laid (or complaint was made) before (me) (one) of her
Majesty's justices of the peace in and for the said (county or
united counties, or as the case may be) of , for that (&c.,
as in the summons), and one E. F., now appearing before me
such justice as aforesaid, on , at , and being required
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by me to make oath or affirmation as a witness in thai behalf,
hath now refused so to do, (or being now here duly sworn as a
witness in the matter of the said information (or complaint)
doth refuse to answer a certain question concernng the pre-
mises which is now here put to him, and more particularly the
foltowing question, (here insert the exact words of the question),
vithout offering any just excuse for such his refusal. These

are therefore to comnand you, or any one of the said constables
or peace officers to take the said E. F., and him safely to con-
vey to the common gaol at aforesaid, and there deliver him
to the said keeper thereof, together with this precept ; and I
do hereby command you the said keeper of the common gaol
to receive the said E. F. into your custody in the said common gaol
and there imprison him for such his contempt for the space of

days, unless he shall in the meantime consent to be
examined and to answer concerning the premises, and for so
doing this shall be your sufficient warrant.

Given under my hand and seal, this day of in the
year of our Lord , at , in the (county, or as the case may
be) aforesaid.

J. S. [r . s.]

(H.)

Warrant to Remand a Defendant when Apprehended

PRoVINcE OF CANADA:

(County or united counties or) To all or any of the constables,
as the case may be), of 5 or other peace officers in the

said (county or united counties, or as the case may be) of and to
the keeper of the (common gaol or lock-up house) at .
Whereas complaint was made (or information), was laid before

(one) of her Majesty's justices of the peace in and for the

(county or united counties, or as the case may be) of , for
that (&c., as in the summons or warrant); and whereas the
said A. B. hath been apprehended under and by virtue of a
warrant, upon such information (or complaint) and is now
brought before me as such justice as aforesaid; these are
therefore to command you, or any one of the said constables, or
peace officers, in her Majesty's name forthwith to convey the
said A. B. to the (common gaol or lock-up house) at and
there to deliver him to the said keeper thereof, together with
this precept; and I do hereby command you the said keeper to
receive the said A. B. into your custody in the said (common
gaol or lock-up house) and there safely keep him until
next, the day of (instant), when you are hereby com.
manded to convey and have him at , at o'clock in the

noon of the same day, before me, or such justice or justices
of the peace of the said. (county or united counties, or as the
case may be) as may then be there, to answer to the said infor-
mation (or complaint), and to be further deait with according
to law.
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Given under my hand seal, this day of in the year of

ou, Lord at , in the (county, or as the case may be)
aforesaid. J. S. [r,. s.]

(I. 1.)
Conviction for a Penalty to be Levied by Distress, andZ Default of

Sufficient Distress, by Imsprisonment.

PROVINCE OF CANADA
(Coznty or united counties, or Be it remembered, that on the

as the case may be) of . day of , in the year of our
Lord , at , in the said (county or united counties, or as
the case may be), A. B. is convicted before the undersigned,
(one) of her Majesty's justices of the peace for the said (county
or united counties, or as the case may be) for that he the said
A. B., (&c., stating the ofence, and the time and place ukeo
and where committed), and I adjudge the said A. B. for his
said offence to forfeit and pay the sum of (stating the
penalty, and also the compensation, if any) to be pa1d and ap.
plied according to law, and also to pay to the said C. D. the
surm of , for his costs in this behalf; and if the several sums
be not paid forthwith or on or before the of next, *1
order that the same be levied by distress and sale of the goods
and chattels of the said A. B., and in default of sufficient dis.
tress, *I adjudge the said A. B. to be imprisoned in the common
gaol of the said (county or united counties, or as the case may be)
at in the said county of (there to be kept to hard
labour) for the space of , unless the said several sums and
all costs and charges of the said distress (aud of the commitment
and conveying of the said A. B. to the said gaol) shal be sooner

paid.
Given under my hand and seal, the day and year first above

rnentioned, at in the (county or united counties, or as the
case may be) aforesaid. J. S. [s,. s.]

* Or, when the issuing of a distress warrant would be ruin-
ous to the defendant or his family, or it appears that he has
no goods uhereon to levy a distress, then, instead of the words
between the asterisks ** say, " then inasmuch as it hath now
been made to appear to me (that the issuing of a warrant of
distress in this behalf would be ruinous to the said A. B. or
his family," or, "that the said A. B. hath no goods or chat-
tels whereon to levy the said sums by distress)," I adjudge,
&o., (as above, to the end.)

(I. 2.)

Conviction for a Penalty, and in default of Payment, Imprison-
ment.

PRoVINCE OF CANADA:

(County or united counties, or Be it remembered, that on the
or as the case may be) of day of , in the year of
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our Lord , at , in the said (county or united counties,
or as the case may be), A. B. is convicted before the under-

signed, (one) of her Majesty's justices of the peace for the said
(county or vnited counties, or as the case may be), for that he

the said A. B. (&c., stating the offence, and thse tine andi place
when and where it was committed,) and I adjudge the said A.
B. for his said offence to forfeit and pay the sum of (stat-

.g the penalty and the compensation, if any), to ha paid and
applied according to law ; and also to pay to the said C. D. the
surn of for his costs in this behalf; and if the said several
sums be not paid forthwith (or, on or before nezt,) I ad-
judge the said A..B. to be imprisoned in the common gaol of
the said (county or united counties, or as the case may be,) at

in the said county of (and there to be kept at hard
labour) for the space of , unless the said sums and the costs
and charges of conveying the said A. B. to the said common
gaol, shall be sooner paid.

Given under my hand and seal, the day and year first above
mentioned, at in the (county, or as the case may be) aforesaid.

(. S..
<i. a.>

Conviction when the Punishment is by Imprisonment, &c.

PRoVINcE OF CANADA
(County or united counties, or Be it remembered, that on the

as the case may be) of day of , in the year of
our Lord , in the said (county or unted counties, or as the
case may be) A. B. is convicted before the undersigned (one)
of her Majesty's justices of the peace in and for the said
(county or united counties, or as the case may be) for that he
the said A. B. (&c., stating the ofence, and the tine and place
wihen and where it was committed) ; and I adjudge the said A.
B. for his said offence to be imprisoned in the common gaol of
the said (county or united counties, or as the case may be,) at

in the county of (and theré to be kcept at hard labour)
for the space of ; and I also adjudge the said A. B. to pay
to the said C. D. the sum of for his costs in this behalf, and
if the said sum for costs be not paid forthwith, (or on or before

next,) then * I order that the said sum be levied by distress
and sale of the goods and chattels of the said A. B. ; and in de-
fault of sufficient distress in that behalf, * I. adjudge the said
A. B. to be imprisoned in the said common gaol, (and there
kept at hard labour) for the space of , to commence at and
from the term (a) of his imprisonment aforesaid, unless the said
sum for costs shall be sooner paid.

Given under my hand and seal, the day and year first above
mentioned at in the (county or united counties, or as 1.e
case may be) aforesaid.

J. . [.. S.]

(a) Qure.-The beginning or end of such term ? The end is probably
intended.
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* Or, when the issuing of a distress warrant would be ruin-

ous to the defendant or his family, or it appears that he has
no goods whereon to levy a distress, then, instead of the word
between the asteris-cs ** , say, à' inasmuch as it bath now
been made to appear to me (that the issuing of a warrant of
distress in this behalf would be ruinous to the said A. lB. and
his family," or, " that the said A. B. hath no goods or ch'it-
tels whereon to levy the said sum for costs by distress)," I
adjudge, &c.

(K. 1.)

Order for Paynent of Money to be Levied by Distress, and in de.
fault of Distress, Imprisonment.

PROVINCE OF CANADA:

(County or united counties, or l'Be it remembered, that on
as the case may be) of complaint was made be,

fore the undersigned, (one) of her Majesty's justices of the
peace in and for the said (county or united counties, or as the
case may be) of for that (stating the facts entitliný
the complainant to the order, with the time and place when and
where they occurred), and now at this day, to wit, on
at , the parties aforesaid appear before me the said jus-
tice, (or the said C. D. appears before me the said justice,) but
the said A. B. although duly called doth not appear by himself,
his counsel or attorney, and it is now satisfactorily proved to
me on oath that the said A. B. hath been duly served with the
summons in this behalf, which required him to be and appear
here on this day before me or such justice or justices of the
peace for the said (county or united counties, or as the case
may be) as should now be here, to answer the said complaint,
and to be further dealt with according to law ; and now having
heard the matter of the said complaint, I do adjudge the said
A. B. to pay to the said C. D. the sum of forthwith, (or on
or before next, or as the statute may require), and also to

pay to the said C. D. the sum of for his costs in this behalf;
and if the said several sums be not paid forthwith (or on or
before next) then * I hereby order that the same be levied
by distress, and sale of the goods and chattels of the said A. B.
and in default of sufficient distress in that behalf * I adjudge
the said A. B. to be imprisoned in the common gaol of the said
(county or united counties, or as the case may be) at in
the said county of, (and there kept to hard labour) for the
space of unless the said several sums and all costs and
charges of the said distress (and of the commitment and con-
veying of the said J. B. to the said common gaol,) shall be sooner
paid.

Given under my band and seal, this day of , in
the year of our Lord, at in the (county, or as the
case may be) aforesaid.

J. S. [L. S.]
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Or, ?when the issing of a distress warrant would be ruinous
to the defendant or his family, or it appears he has no goods
whereon to levy a distress, then, instead of the words between
the astericks * * say, " inasmuch as it hath now been made to
appear to me (that the issuing of a warrant of distress in this
behalf would be ruinous to the said A. B. and his family," or,
" that the said A. B. hath no goods or chattels whereon to levy
the said sums by distress)," I adjudge, &c.

(K 2.)

Order for Payment of Money, and in default of Payment, Im-

prisonment.

PRoVINCE OF GANADA
(County or united counties, or Be it remembered, That on

as the case may be) of complaint was made before the
undersigned (one) of her Majesty's justices of the peace in and
for the said (county or united counties, or as the case may be) of
for that (&c., stating the facts entitling the complainant to the order,
with the time and place when and where they occurred), and now at
this day, to wit, on , at the parties aforesaid appear before
me the said justice, (or the said C. D. appears before me the said
justice,) but the said A. B. although duly called doth not appear
by himself, his counsel or attorney, and it is now satisfactorily
proved to me on oath that the said A. B. has been duly served
with the summons in this behalf, requiring him to be and appear
here on this day before me or such justices of the peace for the
said (county or united counties, or as the case may be) as should
now be here, to answer the said complaint, and be further deaIt
with according to law; and now having heard the matter of
the said complaint, I do adjudge the said A. B. to pay to the
said C. D. the sum of , forthwith, (or on or before
next, or as the statute may require), and also to pay to the said
C. D. the sum of . for his costs in this behalf ; and if the
said several sums be not paid forthwith (or on or before
next,) then I adjudge the said A. B. to be imprisoned in the
common gaol of the said (county or united counties, or as the
case rnay be) at in the said county of (there to be
kept at hard labour) for the space of , unless the said
several sums (and costs and charges of commitment aud convey-
ing the said A. B. to the said common gaol) shall be sooner paid.

Given under my hand and seal, this day of , in
the year of our Lord , at in the (county, or as the
case may be) aforesaid. J. S. [.. s.]

(K. 3.)

Order for any other matter owhere the Disobeying of it is punishable
withI Imprisonment.

PRoVINCE o CANADA:
(County or united counties, or Be it remembered, that on

or as the case may be) of complaint was made before
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the undersigned, (one) of her Majesty's justices of the
peace in and for the said (county or united counties, or as
the case may be,) of , for that (stating the facts
entitling the complainant to the order, with the time and place
where and w/cen they occurrel,) and now at this day, to wit,
on at , the parties aforesaid appear before me the
said justice (or the said C. D. appears before me t/e said
justice), but, the said A. B. although duly called doth not
appear by himself, his counsel or attorney, and it is now satis.
factorily proved to me upon oath that the said A. B. has been
duly served with the summons in this behalf, which required
him to be and appear here this day before me or such justice
or justices of the peace for the said (county or united counties,
or as the case may be,) as should now be here, to answer to the
said complaint, and to bu further dealt with according to law,
and now having heard the matter of the said complaint, I do
therefore adjudge the said A. B. to (here state the matter re-
quired to be done,) and if upon a copy of the minute of this
order being served upon the said A. B., either personally or by
leaving the same for him at his last or most usual place of
abode, lie shall neglect or refuse to obey the same, in that case
I adjudge the said A. B. for such his disobedience to be im-
prisoned in the common gaol of the said (county or united
counties, or as the case may be,) at in the said county of

(there to be kept at hard labour) for the space of
(unless the said order be sooner obeyed, (if the statute authorise
this); and I also adjudge the said A. B. to pay to the said C.
D. the sum of for his costs in this behalf, and if the said
sum for costs be not paid forthwith, (or, on or before next,)
I order the same to be levied by distress and sale of the goods
and chattels of the said A. B., and in default of sufficient distress
in that behalf, I adjudgce the said A. B. to be imprisoned in the
common gaol, (there to be kept at hard labour) for the space of

to commence at and from the termination of his imprison-
ment aforesaid, unless the said sum for costs shall be sooner
paid.

Given under my hand and seal, this day of , in the
year of our Lord , at in the (county, or as the case
may be) aforesaid.

J. S. [1,.s.]

(L.)

Order of Dismissal of an iformation or Complaint.

PROVINCE OF CANADA:
County or united counties, or Be it remembered, that on

as the case may be), of f information was laid (or com-
plaint was made) before the un ersigned, (one) of her Majesty's
justices of the peace in and for the said (county or united
counties, or as the case may be) of , for that (&c., as inl the
summons to the defendant), and now at this day, to wit, on



Stt#nruvmp €oëfttton. 809

at , both the said parties appear before me in order that I
should hear and deternine the said information (or complaint),
(or the said A. B. appeareth before me,) but the said C. D.
although duly called doth not appear, whereupon the matter
of the said information (or complaint) being by me duly con-
sidered, (it manifestly appears to me that the said information
(or complaint) is not proved,* (and I do therefore dismiss the
same,) and do adjudge that the said C. D. do pay to the said
A. B. the sum of for his costs incurred by him in his defence
in this behalf: and if the said sum for costs be not paid forth-
with, (or on or before ,) I order that the same be levied by
distress and sale of the goods and chattels of the said C. D.,
and in default of sufficient distress in that behalf, I adjudge
the said C. D. to be imprisoned in the common gaol of the
saidi (county or united counties, or as the case may be,) at
in the said county of (and there to be kept at hard labour)
for the space of unless tie said sum for costs and charges
of the said distress (and of the commitment of the said C. D. to
tihe said common gaol,) shall be sooner paid.

Given under my hand and seal, this day of , in the
year of Lord , in the (county, or as the case may be)
aforesaid.

[J. S. (L. s.]
* If the Informant or Complainant do iot appear, these words

nay be omittec.
(M.)

Certificate of Dismissal.

I hereby certify that an information (or complaint) preferred
by C. D. against A. B. for that (or as in the summons,) was
this day considered by me, one of her Majesty's justices of the
peace in and for the (county or united counties, or as the case
rnay be) of , and was by me dismissed (with costs.)

Dated this day of , one thousand eight hundred and

(N. 1.)

Warrant of Distress upon a Convictionfor a Penalty.

PRoviCE OF CANADA:

(Connty or united counties, or as To all or any of the consta-
the case may be) of bles, or other peace officers

in the said (county or united counties, or as the case may be)
of

Whereas A. B., late of , (labourer,) was on this day (or
on last past) duly convicted before , (one) of her Ma-
jesty's justices of the peace, in and for the said (county or
iînited counties, or as the case may be) of , for that (stat-
ing the offence as in the conviction,) and it was thereby ad-
judged that the said A. B. should for such his offence forfeit
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and pay, (&c., as in the conviction,) and should also pay to the
said C. D. the sum of for his costs in that behalf ; and it
was thereby ordered that if the said several sums should not be
paid (forthwith) the same should be levied by distress and sale
of the goods and chattels of the said A. B.; and it was thereby
also adjudged that the said A. B. in default of sufficient distress,
should be imprisoned in the common gaol of the said (county
or united counties, or as the case may be,) at in the said
county of , (and there to be kept at hard labour) for the
space of . unless the said several sums and all costs and
charges of the said distress, and of the commitment and con.
veying of the said A. B. to the said common gaol, should be
sooner paid ; and whereas the said A. B. being so convicted as
aforesaid and being (now) required to pay the said sums of
and hath not paid the same or any part thereof, but therein
hath made default; these are therefore to command you, in
her Majestv's name, forthwith to make distress of the goods and
chattels of the said A. B.; and if within days next after
the making of such distress, the said sums, together with the
Teasonable charges of taking and keeping the distress, shall
not be paid, then you do sell the said goods and chattels so by
you distrained, and do pay the money arising from such sale
unto me (the convicting justice or one of the convicting jus.
tices) that I may pay and apply the same as by law is directed,
and may render the overplus, if any, on demand, to the said A.
B. ; and if no such distress can be found, then, that you cer.
tify the same unto me, to the end that such further proceedings
may be had thereon as to law doth appertain.

Given under my hand and seal, this day of in the
year of our Lord , at in the (county, or as the case may
be) aforesaid.

J. S.[.s}

(N. )

Warrant of Distress upon' an Order for the Payment of Money.

PRoVINCE 0F CANADA:

(County or united counties, or To all or any of the constables,
as the case may be) of j or other peace officers, in the

said (county or united counties, or as the case may be) of
Whereas on last past, a complaint -vas made before

(one) of her Majesty's justices of the peace in and for the said
(county or united counties, or as the case may be), for that
(&c., as in the order,) and afterwards, to wit, on , at ,
the said parties appeared before (as in the order,) and
thereupon having considered the matter of the said complaint,
the said A. B. was adjudged (to pay to the said C. D. the sun
of on or before then next,) and also to pay to the said
C. D. the sum of for his costs in that behalf ; and it was
ordered that if the said several. sums should not be paid on or
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before the said . then next, the saine should be levied by
distress and sale of the goods and chattels of the said A. B. ;
and it was adjudged that in default of sufficient distress in that
behaif, the said A. B. should be imprisoned in the common

gcaol of the said (county or united counties, or as the case may
be,) at in the said county of (and there kept at hard
labour,) for the space of , unless the said several sums and
ail costs and charges of the distress (and of the commitment
and conveying of the said A. B. to the said common gaol)
should be the sooner paid; and * whereas the time in and by
the said order appointed for the payment of the said several
sums of and hath elapsed, but the said A. B. hath not
paid the saine or any part thereof, bui therein hath made de-
fault; these are therefore to command you, in her Majesty's
name, forthwith to make distress of the goods and chattels of
the said A. B.; and if within the space of days after the
naking of such distress, the said last mentioned sums, toge-
ther with the reasonable charges of taking and keeping the
said distress, shall not be paid, that then you do sell the said
goods and chattels so by you distrained, and do pay the money
arising from such sale unto me, (or some otier of the convict-
ing justices, as thé case may be) that I (or he) may pay and
apply the same as by law directed, and may render the over-
plus, if any, on demand, to the said A. B. ; and if no such dis-
tress can be found, then that you certify the same unto me, to
the end that such proceedings may be had therein, as to law
doth appertain.

Given under my hand and seal, this day of in the
year of our Lord , at in the (county, or as the case may
be) aforesaid.

J. S. [L. s.]
(N. 3.)

Endorsement in Backing a Warrant of Distress.

PROVINCE OF CANADA

(County or united counties, or Whereas proof upon oath bath
as the case may be) of this day been made before

me, one of her Majesty's justices of the peace in and for the
said (county or united counties, or as the case may be,) that the
name of J. S. to the within warrant subscribed, is of the hand-
writing of the justice of the. peace within mentioned, I do
therefore authorise U. T. who' bringeth me this warrant,
and all persons to whom this warrant was originally directed,
or by whom the saine may be lawfully executed, and also
all constables and other .peace officers in the said-(county
or tunited counties, or as thoe case may be,) of r to execute
the same within the said (county or united cougs, as the
case may be) of

Given under my hand, this day of , one thousand
eight hundred and O. K.
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(N. 4.)

Constable's return to a Warrant of .Distress.

I, W. T., constable of , in the (county or urnited counties,
or as the case may be) of , hereby certify to J. S., Esq.,
one of her Majesty's justices of the peace for the (county or
united counties, or as the case may be) that by virtue of this
warrant, I have made diligent search for the goods and chattels
of the within mentioned A. B., and that I can find no sufficient
goods or chattels of the said A. B. whereon to levy the sums
within mentioned.

Witness my hand, this day of one thousand eight
hundred and

W. T.

(N. 5.)

Warrant of Commitment for cant of Distress.

To all or any of the constables and other peace officers, in the
(county or united counties, or as the case may be,) of
and to the keeper of the common gaol of the said (county or
united counties, or as the case may be,) of at , in
the said county of

Whereas (&c., as in either of the foregoing distress warrants
-. 1, 2, to the asteriske *, and then thus): And whereas after-
wards, on the day of , in the year aforesaid, 1, the
said justice, issued a warrant to all or any of the constables or
other peace officers of the (county or united counties, or as tihe
case may be,) of commanding them, or any of them, to
levy the said sums of and by distress and sale of
the goods and chattels of the said A. B.: And whereas it appears
to me, as well by the return to the said warrant of distress, by
the constable who had the execution of the same, as otherwise,
that the said constable hath made diligent search for the goods
and chattels of the said A. B., but that no sufficient distress
whereon to levy the sums above mentioned couid be found;
these are therefore to command you,the said constables or peace
officers, or any one of you, to take the said A. B., and him safely
to convey to the common gaol at , aforesaid, and there
deliver him to the said keeper, together with this precept ; and
I do hereby command you, the said keeper of the said common
gaol to receive the said A. B. into your custody, in the said
common gaol, there to imprison him, (and kep Iim at hard
labour) for the space of , unless the said several sums,
and all the costs and charges of the said distress, (and of the
commitment and conveying of the said A. B. to the said com-
mon gaol) amounting to the further sum of , shall be
sooner paidunto;you the said keeper; and for so doing thisshall
be your sufficient warrant.

Given under my hand and seal, this day of
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in the year of our Lord , at in the (county, or
as the case may be,) aforesaid.

J. S. [1.. s.]

(O. 1.)

Warrant of Commitmnent upon a Conviction for a Penalty in the
first instance.

PRoVINcE OF CANADA:

(County or united conties, or To all or any of the constables
as the case may be) of and other peace officers in

the said (county or United counties, or as the case maý be) of
, and to the keeper of the common gaol of the said

(county or united counties, or as the case may be) of
at in the said county of .

Whereas A. B., late of (labourer,) was on this day con-
victed before the undersigned (one) of her Majesty's justices of
the peace in and for the said (county or united counties, or as
the case may be) for that (stating the offence as in the convic-
tio), and it was thereby adjudged that the said A. B. for bis
offence should forfeit and pay the sum of (&c., as in
the conviction,) and should pay to the said C. D. the sum of

for his costs in that behalf; and it was thereby further
adjudged thatlif the said several sums should not be paid (forth-
with) the said A. B. should be imprisoned in the common gaol
of the said (county or,, united counties, or as the case may be)
at in the said county of (and there kept at
hard labour) for the space of , unless the said several
sums (and the costs and charges of conveying the said A.
B. to the said common gaol) should be sooner paid ; and
-hereas the time in and by the said conviction appoint-

cd for the payment of the said several sums bath elapsed,
but the said A. B. bath not paid the same or any part thereof,
but therein bath made default. These are therefore to com-
mand you, the said constables or peace officers, or any one of
you, to take the said A. B., and him safely to convey to the
common gaol at aforesaid, and there to deliver him to the
keeper thereof, together with this precept ; and I do hereby
command you the said keeper of the said common gaol to
receive the said A. B. into your custody in the said common
graol, there to impriron him (and keep him at hard lahour) for
the space of , unless the said several sums (and costs and
charges of carrying him to the said common gaol, amounting
to the further sum of ), shall be sooner paid ; and for your
so doing this shall be your sufficient warrant.

Given under my hand and seal this day of , in the
(county, or as the case may be) aforesaid.

J. S. [s,. r.].,
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(O 2.)

Warrant of Commitment on an Order in the ftrst instance.

PROVINCE OF CANADA:

(County or united counties, or To all or any of the constables
as the case may be) of 1 and other peace officers in

the said (county or united counties, or as the case may be) of
and to the keeper of the common gaol of the (county or

united counties, or as the case may be) of at in the
said county of

Whereas on last past, complairt was made before the
undersigned (one) of her Majesty's justices of the peace in and
for the said (county or united coenties, or as the case may, be) of

for that (&c., as in the order) and afterwards, to wit, on
the day of , at , the parties appeared before me the
said justice (or as it may be in the order) and thereupon
having considered the matter of the said complaint, I adjudged
the'said A. B. to pay to the said C. D. the sum of , on or before
the day of then next, and also to pay to the said C. D.
the sum of for his costs in that behalf; and I also thereby
adjudged that if the said several sums should not be paid on or
before the day of then next, the said A. B. should
be imprisoned in the common gaol of the (county or united
counties, or as the case may be) of at in the said
county of (and there be kept at hard labour) for the space
of , unless tie said several sums (and the costs -and
charges of conveying the said A. B. to the said common gai,
as the case may be) should be sooner paid ; and whereas the
time in and by the said order appointed for the payment of the
said several sums of money bath elapsed, but the said A. B.
bath not paid the same or any part thereof, but therein hath
made default; these are therefore to command you, the said
constables and peace officers, or any of you, to take the said A.
B. and him safely convey to the said common gaol, at
aforesaid, and there to deliver him to the keeper thereof, to-
gether with this precept; and I do hereby command you the
said keeper of the said common gaol, to receive the said A. B.
into your custody in the said common gaol, there to imprison
him (and keep him at hard labour) for the space of
unless the said several sums (and the costs and charges of con-
veying him to the said common gaol, amounting to the further
sum of ,) shall be sooner paid unto you the said keeper;
and for your so doing, this shall be your sufficient warrant.

Given under my hand and seal, this day of , in
the year of our Lord at , in the (county, or as the
case way be) aforesaid.

J. S. [L. s.]
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(Q. 1.)

farrant of Distress for Costs ipon an Order for Dismissal of an
Information and Complaint.

PROVINCE OF CANADA:

(County or united counties, or To all or any of the constables,
as the case may be) of or other peace officers in the

said (county or united counties, or as the case may be) of
Whereas on last past, information was laid (or com-

plaint was made) before (one) of her Majesty's justices of the
peace in and for the said (county or united counties, or as the
case may be) of for that (&c., as in the order of dismissal,)
and afterwards, to wit, on at , both parties appear-
ing before in order that (1) should hear and determine
the same, and the several proofs adduced to (me) in that behalf
being by (me). duly heard and considered, and it manifestly ap-
pearing to (me) that the said information (or complaint) was not
proved, (I) therefore dismissed the same, and adjudged that the
said C. D. should pay to the said A. B. the sum of for
his costs incurred by him in his defence in that behalf ; and (I)
ordered that if the said sum for costs should not be paid (forth-
with) the same should be levied on the goods and chattels of
the said C. D., and (1) adjudged that in default of sufficient
distress in that behalf the said C. D. should be imprisoned in
the common gaol of the said (county or united counties, or as
the case may be) of at in the said county of
(and there kept at lard labour) for the space of , unless
the said sum for costs, and all costs and charges of the said
distress, and of the commitment and conveying of the said A.
B. to the said common gaol should be sooner paid ; * and
whereas the said C. D. being now required to pay to the said
A. B. the said sum for costs, hath not paid the same, or any
part thereof, but therein made default ; these are therefore to
command you in her Majesty's name, forthwith to make distress
of the goods and chattels of the said C. D., and if within the
space of days next after the making of such distress, the
said last mentioned sum, together vith the reasonable charges
of taking and keeping the said distress, shall not be paid, then
that you do sell the said goods and chattels so by you distrained,
and do pay the money arising from such sale to me (the justice
icho madc such order or dismissal as the case may be) that (1)
nay pay and apply the same as by law directed, and may
render the overplus (if any,) on demand to the said C. D.,
and if no such distress can be found, then that you certify
the same unto me, (or to any other justice of the pea& Jor the
sane) (county or united counties, or as the case may be) to the
end that such proceedings may be had therein as to ]aw doth
appertain.

Given under my hand and seal, this day of , in the
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year of our Lord , at , in the (county or as the case may
be) aforesaid.

J. S. [L s.]
(Q 2.)

Warrant of Commitment for want of Distress in the last case.

PSOVINCE OF CANADA:

(County or united counties, or To all or any of the constables,
as the case may be) of or peace officers, in the said

(county or united counties, or as the case may be) of , and to
the keeper of the common gaol of the said (county or united
counties, or as the case may be) of , at in the said
county of .

Whereas (&c., as in the fornmb, to the asterisc,* and then thus:)
and whereas afterwards, on the day of , in the year
aforesaid, I, the said justice, issued a warrant to all or any of
the constables or other peace officers of the said (county or
united counties, or as the case may be) commanding them, or any
of them, to levy the said sum of for costs, by distress aud
sale of the goods and chattels of the said C. D. And whereas it
appears to me as well by the return to the said warrant of
distress of the constable (or peace officer) charged with the
execution of the same, as otherwise, that the said constable
hath made diligent search for the goods and chattels of the said
C. D., but that no sufficient distress whereon to levy the sunm
above mentioned could be found. These are therefore to com-
mand you, the said constables and peace officers, or any one of
you, to take the said C. D. and him safely convey to the coma-
mon gaol of the said (county or uniitec counties as the case may be),
at aforesaid. and there deliver him to the keeper thereof
together Vith this precept; and I hereby command you, the
said keeper of the said common gaol to receive the said C. D.
into your custody in the common gaol, there to imprison him

(and keep him at hard labour) for the space of (unless the said
sum, and all the costs and charges of the said distress) and of
the commitment and conveying of the said C. D. to the said common
gaol, amounting to thefurther sum of ,) shall be sooner paid
up unto you the said keeper; and for your so doing, this shall
be your sufficient warrant.

Given under my hand and seal, this day of in the
year of our Lord , at , in the (county or as the case nay
be) aforesaid.

J. S.[.s]

(R.)

Certsficate of Clerk of the peace that the costs of an appeal are not
paid.

Office of the clerk of the peace for the (count3 or united cou1-
ties, or as the case may be) of
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Title of th/e Appeal.

i hereby certify, that at a court of general quarter sessions
of the peace holden at , in and for the said (county or united
counties, or as the case may be) on last past, an appeal by A.
B. against a conviction (or order) of J. S. Esquire, one of her
lajesty's justices of the peace in and for the said (county or

united counties, or as the case mnay be), came on to be tried, and
was there heard and determined, and the said court of general

quarter sessions thereupon .ordered that the said conviction (or
order) should be confirmed (or qiuas1hed,) and that the said
(appeant) should pay to the said (respon.denbt) the sum of
for costs incurred by him in the said appeal, and which sum
vas thereby ordered to be paid to the clerk of the peace of the
said (coUinty or nnited counties, or as the case may bc) on or before
the day of instant, to be by him handed over to the said
(re.g>ondecnt), and I further certify that the said sum for costs
has not, nor has any part thereof, been paid in obedience to the
said order

Dated the day of , one thousand eight hundred and
G. H.

Cierk of the Peace.

(S. 1.)

t Warrant Of Distress for Costs of Appeal against a Conviction
or Order.

PRoVINcE OF CANADA:

(County or united counties, or }To all or any of the constables,
as the case may be) of 1 or other peace officers, in

the said (county or united counties, or as the case may be) of :
Whereas (4-c., as in the warrants of distress, X 1, 2, ante, and

to lie end of the statement of the conviction or order, and then thus):
And whereas the said A. B. appealed to the court of general

luarter sessions of the peace for the said (county or unsited
counties, or as the case may be) against the said conviction or
order, in which appeal the said A. B. was the appellant, and
the said C. D. (or J. S., esquire, the justice of the peace who
made the said conviction or order) was the respondent, and
which said appeal came on to be tried and vas heard and de-
termined at the Iast general quarter sessions of the peace for
the said (county or unitec counties, or as the case may be) holden
at , on , and the said court of general quarter sessions
thereupon ordered that the said conviction (or order) should be
confirmed (or quashed,) and that the said (appellant) should pay
to pay to the said (respondent) the sum of for his costs in-
curred by him in the said appeal, which said sum was to be

1 aid to the clerk of the peace of the said (county or united
counities, or as the case may be) on or before the day of
Onle thousand eight hundred , to be by him handed over to
the said (C. D.); and whereas the clerk of the peace of the

103
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said (county or united counties, or as the case may be) hath on
the day of instant, duly certified that the said sum for
costs had not been paid ;* these are therefore to command you
in her Majesty's name, forthwith to make distress of the goods
and chattels of the said (A. B.) and if within the space of
days next after the making of such distress, the said last men-
tioned sum, together with the reasonable charges of taking and
keeping the said distress, shall not be paid, that then you do
sell the said goods and chattels so by you distrained, and do
pay the money arising from such sale to the clerk of the peace
for the said (county or united cou*nties, or as the case may be) of

, that he may pay and apply the same as by law directed;
and if no such distress can be found, then that you certify the
same unto me or any other justice of the peace for the sane

(county or united counties, or as thc case may be) to the end that
such proceedings may be had therein as to law doth appertain.

Given under my hand and seal, this day of , in the
year of our Lord , at , in the (county, or as thce case may
be) aforesaid.

O. K. (c. s.]

(S. 2.)

Warrant of Commritnent for want of Distress in the last case.

PRoVINCE OF CANADA

(County or united counties, or) To ahl or any of the constables,
as the case may be) of j or other peace officers, in the

said çcounty or united counties, or as the case may be) of , and
to the keeper of the common gaol of the said (county or united
counties, or as the case may be) of , at , in the said county
of

Whereas (-c., as in the last forn, to the asterisk•, and then
thus): And whereas, afterwards, on the day of , in the
year aforesaid, I, the undersigned, issued a warrant to ail or
any of the constables and other peace officers in the said (county
or united counties, or as the case may be) of , commanding
them, or any of them, to levy the said sum of , for costs, by
distress and sale of the goods and chattels of the said A. B.;
and whereas it appears to me, as well by the return to the said
warrant of distress of the constable (or peace oficer), who was
charged with the execution of the same, as otherwise, that the
said constable hath made diligent search for the goods and
chattels of the said (A. B.), but that no sufficient distress where-
on to levy the said sum above mentioned could be found ; these
are therefore to command you, the said constables or peace offi-
cers, or any one of you, to take the said A. B., and him safely
to convey to the common gaol of the said (county or united coun.
ties) of (as the case may be,) at , aforesaid, and there de-
liver him to the said keeper thereof, together with this precept;
and I do hereby command you, the said keeper of the så
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common gaol to receive the said A. B. into your custody in the
said common gaol, there to imprison him (and keep him at hard
labour) for the space of , unless the said sum and all costs
and charges of the said distress (and of the commitment and con-
reying of the said 4. B. to the said common gaol, amounting to the

further- sum of ) shall be sooner paid unto you, the said
keeper; and for so doing, this shall be your sufficient warrant.

Given under my hand and seal, this day of , in the
year of our Lord , at ,in the (county, or as the case may
be) aforesaid.

O. K. [1.. s.]
(T.)

General Form of Information on Oath.

PROVINCE OF CANADA:
(County or united counties, or The information (or complaint)

as the case may be), of j of C. D., of the township of
in the said (county or united counties, or as the case may be) of

(labourer) (If preferred by an attorney or agent, say :) by
D. E., his duly authorised agent (or attorney), in this behalf,
taken upon oath, before me, the undersigned, one of her
Majesty's justices of the peace, in and for the said (county or
united counties, or as the case may be) of , at N., in the said
(county, or as the case may be) of , this day of in the year
our Lord, one thousand eight hundred and , who saith*
that (he hath just cause to suspect and believe, and doth sus-
pect and believe that) A. B., of the (township) of , in the
said (county,. or as the case may be) of (within the space
of ,) (the time -within which the information or complaint
must be laid,) last past, to wit, on the day of instant, at
the township of , in the (county, or as the case may be) afore-
said, did (here set out the ofence, 4-c.) contrary to the form of
the statute in such case made and provided.

C. D. (or D. E.)
Taken and sworn before me, the day and year and at the

place above mentioned.

Form oj Order of.Dismissal oJ an Information or Complaint.
PROVINCE OF CANADA :

(County or united counties, or Be it remembered, that on
as the case may be), of information was laid (or com-

plaint was made) before the undersigned, (one) of her Majesty's
justices of the peace in and for the said (county or united coun-
ties, or as the case rnay be) of for that (4-c., as in the sum-
mons to the defendant,) and now at this day, to wit, on , at

, * both the said parties appear before me in order that I
should hear and determine the said information (or conmplaint),
(or the said A. B. appeareth before me, but the saidl C. D.,

*If at an adjournment, imert hers: "To which day the hearing of this
case hath been duly adjourned, of which the said C. D. had due notice."

csumvar» €onbítiton.



although duly called, doth not appear); whereupon the matter
of the said information (or complaint) being by me duly con-
sidered (it manifestly appears to me that the said information,
or complaint is not proved, and (t) I do therefore dismiss the
same,) and do adjudge that the said C. D. do pay to the said
A. B. the sum of for his costs incurred by him in his
defence in this behalf; and if the said sum for costs be not
paid forthwith, (or on or before ), I order that the same be
levied by distress and sale of the goods and chattels of the said
C. D., and in default of sufficient distress in that behalf, I
adjudge the said C. D. to be imprisoned in the common gaol of
the said (county or united counties, or as the case may be) of

at in the said county of (and there kept at hard
labour) for the space of , unless the said som for costs, and
all costs and charges of the said distress (and of the commit-
ment and conveying of th@ said C. D. to the said common go)
shall be sooner paid.

Given under my hand and seal, this day of , in the
year of our lord, , at in the (county, or as the case may be)
aforesaid.

J. S. [.s.]

†If the informant or complainant do not appear, these words may be
omitted.

Form of Certijcate of Dismissal.

I hereby certify, that an information (or complaint) preferred
by O. D. against A. B. for that (4-c., as in the summons) was
this day considered by me, one of her Majesty's justices of
the peace in and for the (county or united counties, or as the case
may be) of , and was by me dismissed (with costs).

Dated this day of , one thousandi eight hundred
and

J. S.

General Form of Notice of Appeal Against a Conviction.

To C. D. of &c., and (the names and additions of the parties
to whom the notice of appeal is required to be given.)

Take notice, that 1, the undersigned A. B., of, &c., do
intend to enter and prosecute an appeal at the next general
quarter sessions of the peace, to be holden at , in and for
the (county or united counties, or as the case may be,) of
against a certain conviction (or order) bearing date on or about
the day of instant, and made by (you) C. D., Esquire,
(one) of her Majesty's justices of the peace for the said (county
or united counties, or as the case may be,) of , whereby I, the
said A. B., was convicted of having or was ordered to pay,
(here state the olence as in the conviction, information or sum-
mons, or the amount adjudged to be paid, as in the order, as cor-
rectly aspossible): and further, take notice that the grounds of
my appeal are, first, that I am' not guilty of the said offence:
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secondly, that the formal conviction drawn up and returned to
the sessions is fnot in law sufficient to support the said convic-
tion of me the -said A. B., (together with any other grounds,
care being taken that all are stated, as the appellant will be pre-
cludedfrom going into any other than those stated.)

Dated this day of one thousand eight hundred and
A. B.

IE3.--af this notice bc given by several defendants, or by an attorney, it can
easily be adapted.

Form of Recognizance to Try the Appeal, 4-c.
Be it remnembered. that on , A. B., of (labourer,) and

L. M., of (grocer,) and N. O., of (yeoman,) personally
came before the undersigned, (one) of her Majesty's justices of
the peace in and for the said (county or united counties, or as
the case may be,) of , and severally acknowledged themselves
to owe to our sovereign lady the Queen, the several sums fol-
lowing, that is to say, the said A. B. the sum of , and the
said L. M. and N. O. the sum of , each, of good and lawful
money of Canada, to be made and levied of their several goods
and chattels, lands and tenements respectively, to the use of
our said lady the Queen, her heirs and successors, if he the
said A. B. shall fail in the condition endorsed.

Taken and acknowledged the day and year first above men-
tioned, at , before me.

J. S.

The condition of the within written recognizance is such,
that if the said A. B. shall, at the (next) general quarter ses-
sions of the peace, to be holden at , on the day of
next, in and for the said (county or united counties, or as the
case may be,) of , enter and prosecute an appeal against a
certain conviction bearing date the day of instant, and
made by me the said justice, whereby he the said A. B. was
convicted, for that he the said A. B. did on the day of
at the township of , in the said (county or united counties,
or as the case may be,) of (here set out the oflence as stated in
the conviction;) and further, that if the said A. B. shall abide
by and duly perform the order of the court to be made upon
the trial of such appeal, then the said recognizance to be void,
or else to remain in full force and virtue.

Form of Notice of such Recognizance to be given to the Defendant
(Appellant) and his Surety.

Take notice, that you, A. B., are bound in the sum of
pounds, and you, L. M. and N. O. in the sum of each, that
you the said A. B. at the next general quarter sessions of the
peace to be holden at , in and for the said (county or united
counties, or as the case may be) of , enter and prosecute an
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appeal against a conviction dated the day of (instant,)
whereby you, A. B., were convicted of (stating ofence shortly),
and abide by and perform the order of the court to be made
upon the trial of sueh appeal; and unless you prosecute such
appeal accordingly, the recognizance entered into by you will
forthwith be levied on you.

Dated this day of one thousand eight hundred and

SURETIES.

Complaint by the Party Thrcatened for Sureties for the Peace.

Procced as in the form (-£.) to the asterisk•, then: did, on
the day of (instant, or last past as tIse case may be,)
threaten the said C. D. in the words or to the effect following,
that is to say, (set them out, with the cirçumstances under which
they were used): and that from the above and other threats used
by the said A. B. towards the said C. D., he the said C. D. is
afraid that the said A. B. will do him some bodily injury, and
therefore prays that the said A. B. may be required to find suf.
ficient sureties to keep the peace and be of good behaviour
towards him the said C. D.; and the said C. D. also saith that
he doth not make this complaint against nor require such sure-
ties from che said A. B. from any malice or ill-will, but merely
for the preservation of his person from injury.

Form of Recognizance for the Sessions.

Be it remembered, that on the day of , in the year of
our Lord , A. B., of (lablourer), L. M., of (grocer,) and
N. O., of , (butcher), personally came before (us), the un-
dersigned, (two) of her Majesty's justices of the peace for the
said (county or united ccunties, or as thse case may be), of and
severally acknowledged themselves to owe to our lady the
Queen the several suris following, that is to say: the said A.
B. the sum of , and the said L. M. and N. O. the sum of

each, of good and lawful msoney of Canada, to be made and
levied of their goods and chattels, lands and tenements respec-
tively, to the use of our said lady the Queen, ber heirs and suc-
cessors, if he the said A. B. fail in the condition endorsed.

Taken and acknowledged the day and year first above men-
tioned, at , before us

J. S.
J..T.

The condition of the within written recognizance is such that
if the within bounden A. B. (of, &c.) shall appear at the next
court of general quarter sessions of the peace to be holden in
and for the said (caunty or united counties, or as the case nay be)
of , to do and receive what shall be then and there enjoined
him by the court, and in the meantime shall keep the peace
and be of good behaviour towards her Majesty and allher liege
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people, and especially towards C. D. (of, &c.) for the term of
now next ensuing, then the said recognizance to be void,

or cise to stand in full force and virtue.

Formns of Cornmitncit in Deault of Sureties.

PROVINCE OF CANADA:

(Csanisty or united coutnties, or To the constable of the in
as the case mnay be) of the county of (one of the

united cousnties of or as the case may 7,e) and to the keeper of
the common gaol of the said county (or united counties, as the
case mzay be) at , in the said county (or in the county of

Whereas on the day of , stant, complaint on oath
was made before the undersigned (or J. L., Esqi2ire,) (one) of

her Majesty's justices of the peace in and for the said (county
or uited cousnties, or as tIhe case may be) of , by C. D. of the
township of in the said (county, or as the case may be)
(labourer,) that A. B. of, &c., on the day of . at the tovn-
ship of . , aforesaid, did threaten (c., follow to end of cons-
plant, as informn above, in the past tense, then): And whereas the
said A. B. was this day brought and appeared before the said
justice (or J. S., Esguire,) one of her Majesty's justices of the
peace in and for the said (county or united counties, or as the case
May be) of , to answer the said complaint: and *having
been required by me to enter into his own recognizance
in the sum of with two sufficient sureties in the sum
of each, as well for his appearance at the next general
quarter sessions of the peace, to be held in and for the said
(roun(y or uilted coutnties, or as the case may be) of , to do
wihat shall be then and there enjoined hism by the court, as also
in the meantime to keep the peace and be of good behaviour
towards her Majesty and all ber liege people, and especially
towards the said C. D., bath refused and neglected, and still
refuses and neglects to find such sureties ; these are therefore
to command you the said constable of the township of , to
take the said A. B., and him safely to convey to the (common
-aol) at aforesaid, and there to deliver him to the keeper
thereof, together with this precept; and I do hereby command
yon the said keeper of the said (common gaol) to receive the
said A. B. into your custody, in the said (common gaol,) there
to imprison him* until the said next general sessions of the
peace, unless he in the ieantime find sufficient sureties as well
for his appearance at the said sessions, as in the meantime to
keep tie peace as aforesaid.

Given under my hand and seal, this day of , in the
year of our Lord , at , in the (county, or as the case may
be) aforesaid.

J. S. [..

SUMMONS.

A summons is the usual process issued by justices to pro-
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cure the attendance of a person accused, where the offence
is between party and party, and not of an aggravated nature;
but where the offence is of a higher nature, as felony, breaci
of the peace, &c., and in cases where the king is a party, it
may be proper to issue a warrant in the first instance. Ir
petty assaults, thouglh justices are authorised tb issue a war-
rant on complaint on oath of the party, yet a summons is
more advisable, as in many cases it is found that there is
little or no pretence for the accusation.-Paley, 18. AI
summons may bc either directed to the party, or to a con-
stable, requiring him to summon the party-Paley, 18;
and it may be issued by one justice in matters of complaint
to be heard before two justices (sec *2 W. IV., c. 4, and 16
V., c. 178, § 25). Where the summons is directed to the con-
stable, or a third person, a copy of it plainly and legibly writ-
ten on paper, should be served personally (a) upon the party
accused ; if directed to the party himself, the original
should be served, and a copy of it kept by the party
serving it. It should bc personally served upon the party
accused, unless where personal service (a) is expressly dis.
pensed with by statute.-Arch. Con. 97. The justice should
fix the time of day when the party should attend; for
though the accused is bound (if the summons is to attend a
petty sessions) to wait until the magistrate can attend to the
complaint, yet it is reasonable to appoint a time when the,
complaint can probably be heard.-Toone, 858. If the
complaint is on oath, it should be so stated in the summons
-Toone, 858; but an information for a penalty need not be
on oath, unless the statute requires it.-8 T B. 508. Where
a particular form of notice or summons is required by a
statute that must bc strictly pursued.-Paley, 18. Where
the def"ndant, after being duly served with the summons,
neglects to appear before the magistrate, he may be in that
case convicted in his absence.-R. v. Simpson, 1 Str. 44;
10 Mod. 248, 341, 370; but proof should previously be
given of the service of the summons.-Paley, 21. And
see the "Summary Convictions Act," 16 V., 178, § 12.
In a case wherc a defendant was convicted without a
previous summons, the Court of King's Bench granted
a criminal information against the justice.-R. v. Venales,
Ld. R. 1407. The defendant should be allowed a reason-
able time for his appearance, for a summons to appear imme-

(a) Personal service dispensed with by the Summary Conviction Act, 16
V., c. 178, ê 1, leaving the same with a person, at the defendant's last or
usual place of abode will be sufficient. It should be with somo grown Up
person, and not a nere child nor a stranger, but a resident or inmate.
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diately, or upon the same day, would be bad, unless cured
by the defendant's appearance.-B. v. Mallison, Burr. 681;
R. v. Johnson, 1 Str. 261.

For the form of a Summons see "Summary Conviction."

SUNDAY.

See "Lord's .Day.

SURETY FOR GOOD BEHIAVIOUR.

A man may be compelled to find sureties of the peace,
both for the good behaviour and for the peace; and yet the
good behaviour includeth the peace, and he that is bound to
the good behaviour, is therein also bound to the peace.-
Dalt., c. 122. The authority under which a justice of the
peace may require surety for the good behaviour, is founded
upon the statute 34 Ed. 3. c. 1; and the commission of the
peace. No one ought to be bound to the good behaviour
for any rash, quarrelsome, or unmannerly words, unless
they either tend to a breach of the peace, or to scandalise
the government, by abusing those who are intrusted by
it with the administration of justice, or to deter an
officer from doing . his duty; and therefore, it seems
that be who barely calls another "rogue," or "rascal,"
"liar," or "drunkard," ought not for such cause to be
bound to the good behaviour. However, says Mr. Haw-
kins, I cannot find any certain or precise rules for the
direction of the magistrate in this respect, and therefore am
inclined to think that he has a discretionary power to take
such surety of all those who he shall have just cause to
suspect to be dangerous, quarrelsome, or scandalous; as of
those who sleep in the day and go abroad in the nig lit; and
of such as keep suspicious company ; and of suc h as are
generally suspected to be robbers, and the like ; and of eaves-
droppers; and of common drunkards; and all other persons
whose misbehaviour may reasonably be intended to bring
them within the meaning of the statute; as persons of evil
fame, who being described by an expression of so great a
latitude, seem in a great measure to be left to the judgment
of the magistrate. But if he commit one for want of sure-
ties, he must shew the cause with sufficient certainty.-1
RIaw. 132.

Mr. Dalton (who wrote towards the latter end of the
reign of king James the first,) in order to determine the
same with some kind of certainty, has inserted the following,
as instances in whick sureties for the good behaviour may be
granted, viz:

104
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Against, 1. Rioters. 2. Barrators. 3. Common quarrellers
and common breakers of the peace. 4. Such as lie in wait
to rob; or shall be suspected to lie in wait to rob; or shal
assault or attempt to rob another ; or shall put passengers in
fear or peril; or shall be generally suspected to be robbers
on the high'way. 5. Such as are like to commit murder,
homicide, or other grievance to any of the king's subjects in
their bodies. 6. Such as shall practise to poison another;
one instance of which may be the poisoning of their food;
thus Mr. Dalton granted a warrant for the good behaviour
against one who had bought ratsbane, and mingled it with
corn, and then cast it amongst his neighbours' fowls, whereby
most of them died. 7. Such as in the presence of the jus-
tice shall misbehave himself in some outrageous manner of
force or fraud. 8. Such as are greatly defamed for resorting
to houses suspected to maintain adultery, or incontinency.' 9.
Maintainers of houses commonly suspected to be houses of
common bawdry. 10. Common whoremongers and common
whores. 11. Night--walkers, that shall eaves-drop men's
houses; or shall cast men's gates, carts, or the like, into
ponds or commit, other outrages or misdemeanors in the
night; or shall be suspected to be pilferers, or otherwise like
to disturb the peace; or that be persons of ill behaviour, or
of evil fame or report generally; or that shall keep company
with such, or with any other suspicious persons in the night.
12. Suspected persons who live idly, and yet fare well, or
are well apparelled, having nothing whereon to live, unless,
upon examination, they shahl give a good account of such
their living. 18. Common gamesters. 14.. Such as raise
hue-and-cry without cause. 15. Libellers. 15. Putative
father of a bastard.* 17. Such as persuade or procure the
putative father of a bastard child to run away. 18. Such
as abuse a justice's warrant, or shall abuse him, or the con-
stable in executing his office. Nay, it seemeth, he says, that
he who shall use words of contempt, or contrary to good
manners, against a justice of the peace, though it be fnot at
such a time as he is executing his office, yet he shall be
bound to his good behaviour. 19. Such as charge another
before a justice with felony, riot, or forcible entry, and yet
will not prosecute or give evidence. 20. In general, what-
soever act or thing is in itself a misbehaviour.-Dalt., c. 124.

To which may be added-21. Forcibly entry.-1 Haw.
124, 22. The author of any writing full of obscene ribaldry.

*There being no poor-laws in this province, an offender of this sort
would not, probably, bc liable.
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-1 iaw. 195. 23. For striking a person in the presence
of the justices.-Crom. 124. 24. For threatening so as to
leter witnesses from attending a court of justice.-B. 125.

For wlat it siall be forfeited.

Mr. Hawkins says, it has been laid down as a general rule
that whatever will be a good cause to bind a man to his good
behaviour, will forfeit a recognizance for it; but this has
since been denied, and indeed seems to be by no means main-
tainable ; because the statute, in ordering persons of evil

fame to be bound in this manner, seems in many places
chiefly to regard the prevention of that mischief, which they

may justly be suspected to be likely to do; and in that
respect requires them to secure the public from that danger
which may probably be apprehended from their future be-
haviour, whether any actual crime can be proved upon them
or not; and it would be extremely hard in such cases to
make persons forfeit their recognizance who may yet justly be
compelled to give one, as those who keep suspicious company;
or those who spend much money idly, without having any
visible means of getting it honestly ; or those who lie under
a general suspicion of being rogues and the like.-1, Haw.
132, 183. However, it seems that such a recognizance shall
not only be forfeited for such actual breaches of the peace,
for which a recognizance for the peace may be forfeited, but
also for some others for which such a recognizance cannot
be forfeited ; as for going round with great numbers to the
terror of the people, or speaking with words tending to
sedition ; and also, for all such actual misbehaviours which
are intended to be prevented by such recognizance, but not
for barely giving cause of suspicion of what perhaps may
never happen.-1 Haw. 133.

For the forms requisite under this title, see " Articles of
the Peace," the forms in which may be easily adapted in
any case that may arise under this head, observing through-
out to confine the subject matter to "surety of the good
behaviour," omitting the words "surety of the peace."

SURVEYORS.

See " Highways," "Land Surveyors"

SWEARING.

By stat. 19 G. II., c. 21, the following penalties are im-
posed on offenders who shall profanely ourse or swear, and
be convictedthereof on confession, or oath of one witness,
before one justice, viz.: every day-labourer, common soldier
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or common seaman, one Sillinig; every other person under
the degree of a gentleman, two shillings ; and every person
of or above the degree of a gentleman, five shillings; and
for a second offence after conviction, double; and for every
subsequent offence after conviction, treble; which said pen.
alties shall go to the poor of the parish. (a) If such person
shall curse or swear in the presence and hearing of a justice,
he shall convict him without any other proof.

And by provincial statute 12 V., c. 81, power is given to
the municipal authorities incorporated under that act to
make by-laws for, amongst other things enumenerated, pre-
venting vice, drunkenness, profane swearing, obscene
language, and any other species of immorality and inde-

cency in the other public places.

TAVERN LICENSES.

See AInns ancZ Innkeepers.

TELEGRAPH.

By 13 & 14 V., c. 31, if any person shall wilfully or
maliciously cut, break, or injure any instrument, cap, Wire,
post or other erection, used for or by any lise of electro.
magnetic telegraph, now or hereafter to be in operation in
this province; or in any manner impede or obstruet the
action and operation of such line; such person shall be pun-
ishable by imprisonment for mot less than five days, nor
more than thirty days, or by fine not exceeding £10, or by
both, according to the discretion of the presiding magistrate:
and any justice of the peace in any parish, village, city, town
or county where the offence was committed, or in which the
offender may be found, shall have jurisdiction, and the pro.
ceedings be in a sumnmary way; and the fme, if not forthwith
paid, may be levied with costa of prosecution by warrant of
distress against the offender's goods and chattels.; or such
offender may (in the discretion of the magistrate), whether
imprisonment be or be not part of the sentence, be impri-
soned for a period not exceeding thirty days in addition to
and after the expiration of any other imprisonment making
part of his sentence, unless such fie and all expenses of
prosecution be sooner paid; and all such fines shall belong
te the ag rieved and complaining party.

By 16 ., c. 10 (act to provide for the incorporation of
telegraph companies), § 1, such association shall consist of mot

(a) Se. "Fines and Forfeiture,l as to the application.
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less than three persons. § 2. Certificate to be signed by
thern, specifying-1. The name of the association. 2. The
capital of stock. 3. Period of commencement and termina-
tion. 4. A copy of the articles of association: such certificate
to bc acknowledged before a notary, and filed in the office of
the Provincial Secretary. § 3. Upon such provisions being
complied with the association to be incorporated. § 4. May
purchase and hold property. §5. Power to construct intended
line. §6. Anypersonwho shallwilfully and maliciously injure,
molest or destroy any of the said lines, posts, piers or abut-
ments, or the materal or property belonging thereto, or in
any way disturb the working of the said ines of telegraph,
shall on conviction be deemei guilty of a misdemeanor, and
be punished by a fine not exceeding £10 or imprisonient
not exceeding one month, or both at the discretion of the
court: § 7. Increase of capital, provision for. § 8. Debts
not to exceed one-half of the capital stock. § 9. Existing
companies may avail themselves of this act. § 10. Duties of
the company in transmitting despatches. § 11. Any operator
divulging the contents of a private despatch shall be deemed
guilty of a misclemeanor, and on conviction liable to a fine
not exceeding £25, or to imprisonment not exceeding three
months, or both in the discretion of the court. §12. The
government may at any turne assume temporary possession
of the ine, and operators shall obey orders under the
penalty of £25. § 13. The government may also at any
time assume the entire property after two months' notice.
§'14. Compensation for, how settled. § 14. Municipal cor-
porations and joint stock companies authorised to take stock
in telograph, companies.

THEFTBOTE.

Theftbote (from the Saxon theft and bote, boot or amends)
is, where one not only knows of a felony, but takes his goods
again, or other amends not to prosecute.-1 aw. 125.

See also I Compounding Felony."

THREATS.

If one man threaten antother, to deter him from doing some
lawful act, or to compel him to do some unlawful one, or with
intent to extort money frem him, or obtain any other benefit
(whether real or imaginary) to the person who makes use of
the threat; this has always been considered a misdemeanor
at common la;w. Thus, to threaten a plaintiff for suing a
defendant, or a counsellor or attorney for being employed
against any party in a suit; a juror forhis verdict; or a
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gaoler, or other ministerial officer, for keeping a prisoner i
custody and properly executing his duty, are offences for
which the party may be indicted and punished by fine or
imprisonment.-2lnst. 141; 4BL.Com.'126; 2Chit. C. L.149.

With respect to tireats of personal violence, or any other
threats by which a man is put in fear, and by means of
the 4 & 5 V., c. 25, § 8, contains the following enactment:
which money or other property is actually extorted from him,
-whosoever shall accuse, or threaten to accuse, any person
of the abominable crime of buggery, committed either with
mankind or with beast, or any assault with intent to commit
the said abominable crime, or any attempt or endeavour to
commit the said abominable crime, or of making or offering
any solicitation, persuasion, promise or threat, to any person
whereby to move or induce such person to commit or permit
the said abominable crime, with a view to extort, and shall
by intimidating such person by such accusation or threat,
extort or gain from sucli person any property, shall be
guilty of felony, and being convicted shall be liable at the
discretion of the court to be imprisoned at hard labour in
the provincial penitentiary for life, or any term not less
than seven years, or to be imprisoned in any other prison or
place of confinement for any term not exceeding two years.

§ il. Whosoever shall with menaces, or by force, demand
any chattel, money or valuable security of any person, with
intent to steal the same, shall be guilty of felony, and being
convicted shall be liable to be imprisoned for any term not
exceeding three years.

§ 12. If any person shall knowingly send or deliver any
letter or writing, demanding of any person with menaces
and without any reasonable or probable cause, any chattel,
money or valuable security; or if any person shall accuse,
or threaten to accuse, or shall knowingly send or deliver
any letter or writing, accusing or threatening to accuse any
person of any crime punishable by law with death or trans-
portation, or of any assault with intent to commit rape, with
a view to extort from such .person any chattel, money or
valuable security; every such offender shal be guilty of
felony, and being convicted shall be liable at the discretion
of the court to be imprisoned at hard labour in the provin-
cial penitentiary for any term not less than seven years, or
to be imprisoned in any other prison or place of confinement
for any term not exceeding two years. § 17. Whosoever
shall steal any chattel, money or valuable security in any
dwelling-house, and shall, by any menace or threat,.put any
one being therein in bodily fear, shall be guilty of felony,
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and being convicted shall be liable to be imprisoned at hard
labour in the provincial penitentiary for any term not ex-
ceeding fourteen years, nor less than seven years, or to be
imprisoned in any other prison or place of confinement for
any termn not exceeding two years.

TIMBER RAFTS.

By 12 V., c. 30, s. 13, parties maliciously cutting or
loosening booms, or breaking up or casting loose rafts or
cribs shall be guilty of a misdemeanor punishable with fine
and imprisonment of not less than six months.

TOLLS.

By 7 V., c. 14, § 1, vehicles laden solely with manure
brought from any city or incorporated town in. Upper
Canada, and employed to carry the same into the country
for the purposes of agriculture, and the horse or horses, or
other beasts of draught drawing such vehicle shall pass toll
free through any turnpike-gate, or toll-gate, or any turnpike
road within twenty miles of any such city or town, as well
in going as in returning if empty; and whether such turn-
pike road and the tolls belong te the province or to any
local or municipal authority, or body of trustees or commis-
sioners for local purposes, or to any incorporated or unincor-
porated company, or any other body, person or persons.
§ 2. All persons going to or returning from divine service
on any Sunday or obligatory holiday with their own car-
riages, &c., shall, as also their families, &c., pass toll free.
§ 3. No vehicle, laden or unladen, horses or cattle, belong-
ing to the proprietor of any lands divided by such turnpike
road, shall be liable to toll on passing through such gate (at
whatever distance from any city or town) for the sole pur-
pose of going from one part of his lands to another: pro-
vided the same do not proceed more than half a mile along
such road either in going or in returning, for farming or
domestic purposes only. § 4. This act not to extend to any
toli-bridge vested in any party other than the erown.

By 16V., c. 190 (Joint Stock Company Consolidation Road
Act), any farmer residing on the line of any road opposite to
and adjoining his farm, when going to or returning from his
work on such farm shall pass toll free.-§ 39.

See also "Righ&way8," -"Public Works."

TOWN REEVE.

By the general Municipal Act 12 V., c. 81, § 109 (as
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amended by 16 V., c. 181, § 22), town reeves and deputy
town reeves shall be justices of the peace within their locali.
ties.

TRAINING.

*By 1 V., c. 11, § 1, it is enacted that all meetings and

assemblies of persons for the purpose of training or drilling
themselves, or of being trained or drilled to the use of arms,
or for the purpose of practising military exercises, move-
ments or evolutions, without any lawful authority for so

doing, shall be and the same are hereby prohibited, as dan-

gerous to the peace; and every person present or attending

any such mectrqg for the purpose Of training and drilling
any other person*r.persons to the use of arms, or the prac-
tice of military ekx-cise, movement or% evolution, or who

shal train or drili any other person or persons to the use of

arms, or to the practice of military exercise, movements or

evolutions, or who shall aid *or assist therein, being legally
convicted thereof, shall be liable to be confined in the public

penitentiary of this proviuce for any term not exceeding two

years, or to be punished by fine and imprisonment in any of

the common gaols in this province for a period not exceed-

ing two years,.at the discretion of the court; and every per-

son who shall attend or be present at any such meeting or

assembly, for the purpose of being, or who shall at any such
meeting or assembly be trained or drilled to the use of arms

or the practice of military exercise, movements or evolutions,

being legally convicted thereof, shal be liable to'be punished

by fine and imprisonment, not exceeding two years, at the

discretion of the court. § 2. It shall be lawful for any jus-
tice of the peace, constable or peace officer, or for any per-

son acting in their aid or assistance, to disperse any such
unlawful meeting or assembly, and to arrest«nd detain any

person present at or aiding, assisting or abetting any such
assembly or meeting as aforesaid; and it shall be lawful for

the justice of the peace who shall arrest any such person, or
before whom any person so arrested shall be brought, to
commit such person for trial, unless such person shall give

bail for his appearance at the next assizes, to answer to any
indictment which may be preferred against him for any of-
fence against this act. § 3. This act not te prevent any

prosecution by indictment or otherwise, for any thing that
shah be an offence within the meaning of this act, and which

might have been so prosecuted if this act had not been made,

unless the offender shall have been convicted or acquitted

under this act. § 4, 5, 6, expired. § 7. Justices in auy
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district shall have concurrent jurisdiction as justices of the
peace with the justices of any other district, in all cases as
to the carrying into execution the provisions of this act, and
to all matters relating to the preservation of the public peace.

8. Actions against justices, &c., for any thing done under
this act, to be commenced w-ithin six months. § 9. The Go-
vernor may declare by proclamation this act to be no longer
in force in any particular district therein specified. § 10.
Prosecutions under this act to be commenced within six
calendar months.

TRANSPORTATION.

*By 40 G. III., c. 1, § 5, it is enacted, that when any per-
son shall be convicted of any crime for which he shall be liable
by law to be transported, the court, xnstead of the sentence
of transportation, shall order and adjudge that such person
be banished from this province for and during the same num-
ber of years or term for which he or she would be liable by
law to be transported, and do remove himself or herself
therefrom within a space of time to be fixed by the court,
being not less than two days, nor more than eight, including
the day of sentence. And any person found at large in
any part of the province without some lawful excuse, after
the time for banishment and before the expiration of the
term, shall suffer death, as in cases of felony.

The punishment of death for this offence was abolished by
*3 W. IV., c. 3, and the offence vas punishable as any other
felony not of a capital nature.

*By 7 W. IV., c. 7, § 1, it is enacted, that it shall be law-
ful after the passing of this act to sentence offenders to
transportation, not only in such cases where by any law now
in force or hereafter to be passed, it is expressly provided
that such offenders may be transported, but also in every
case in which by the provisions of the act passed in the *40
G. III., c. 1, the person convicted would be liable to be ban-
ished from this province: provided, that no such offender
shall, under the authority of this act, be sentenced to be
transported except by such court, and in such cases, and
for such term of time as the same offender might, accord-
ing to the said act, be banished from this province:
and nothing in this act shall be construed to take away
or affect the power of sentencing offenderp to be ban-
ished, according to the act hereinbefore recited, when it
shall appear proper to pass such sentence. § 2. Al the
provisions now in force which are contained in the said
act *40 G. III., c. 1, respecting persons returning to
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this province before the expiration of the period for whieh
they have been banished, or have consented to be banished
according to the terms of any conditional pardon, shall
equally extend to any person returning from transportation.
§ 3. That the sentence in cases of transportation shall be
that the offender shall bc transported for a.time to be men-
tioned in such sentence, or for life, where that may be lawful
and shall in the opinion of the court appear proper, to such
place as the Governor, or person administering the govern-
ment.of this province, by and with the advice of the execu-
tive council thereof, shall appoint. § 4. The Governor,
with the advice of the executive council, is to determine,
upon reference to his Majesty's government in England, to
what foreign possession convicts shall be transported from
this province. § 5. Convicts to be removed to the sea-port
or place for transportation by judge's warrant, and if any
person shall rescue or assist any convict to escape, such
offence shall be punishable in the same manner as if such
convict had, at the time it was committed, been confined in
a gaol or prison in the custody of the sheriff or gaoler after
sentence. § 6. Imprisonment after sentence to be reckoned
as part of the terni of transportation. § 8. In case of any
difficulty occurring which may prevent the transportation of
any convict, such convict ma.y be detained in prison for the
remainder of his sentence, ugless pardoned, in which case
banishment may be made a condition for the residue of the
time.

By 4 & 5 V., c. 24, § 25, any person retulning from
transportation or banishment shall be transported for life,
and imprisoned previous thereto.

By 6 V., c. 5, § 4, any offendér liable to be punisheid by
transportation may if convicted after this act be punished
by imprisonment in the provincial penitentiary for the
like term.

TRAVELLERS.

By 18 V., c. 138, § 1, the 16 V., c. 189, and all other
acts inconsistent with, this are repealed. § 2. All persons
proceeding, going or travelling upon any highway in Upper
Canada in charge of any vehicle drawn by one or more
horses or other animal or animals, shall, when meeting any
other vehicle drawn by one or more horse or horses or other
animal or aninals, turrr out to the right from the centre of

e road, allowing to such vehicle so met one-half of the
road; and if by reason of the extreme weight of the load on
either of such vehicles the driver thereof shall find it im-
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practicable so to turn out, he shall immediately stop, and if
necessary for the safety of the other vehicle and when
required so to do, he shall assist the person or persons in
charge thereof to pass without damage. § 3. Every person
proceeding, going or travelling on any highway as aforesaid
or on horseback when overtaken by any vehicle or horseman
travelling at greater speed, shall quietly turn out to the
right and allow the said vehicle or horseman to pass; and
in the case of one vehicle being overtaken by another, if by
reason of the extreme weight of the load on the vehicle so
overtaken the driver thereof shall find it impracticable so to
turn out, he shall immediately stop, and if necessary for the
safety of the other vehicle and when required so to do, shall
assist the person or persons in charge thereof to pass without
danage. § 4. Every person in charge of any vehicle on any
highway aforesaid, or of any horse or other animal used as
the means of conveyance, who shall through drunkenness be
unable to ride or drive the same with safety to her Majesty's
subjects, shall upon conviction thereof be liable to the penal-
ties imposed by this act. § 5. All racing or furious driving
ipon any highway in Upper Canada shall be unlawful, and
the person or persons so iacing or furiously driving, or
shouting, or using blasphemous or indecent language, shall
on conviction thereof be liable to the penalties imposed by
this act. § 6. Any person or persons riding or driving any
vehicle, horse or other best of burden over any bridge
above the length of thirty feet at any pace faster than a
walk shall be liable to the penalties imposed by this act:
provided always, that a notice of the regulation hereby
imposed shall first be conspicuously placed on such bridge.

7. Every person travelling on any highway aforesaid with
any sled or cariole drawn by one or more horses or mule or
mules, shall have at least two bells attached to the harness
of such horse or horses or mule or mules. § 8. For any
contravention of any of the preceding sections of this act
duly proved upon the oath of any credible witness before
any justice of the. peace having jurisdiction within the
county 'where the offence shall have been committed · the
offender shall incur a penalty of not less than five shillings
nor more than five pounds, in the discretion of the .said
justice, with costs to be levied by distress and sale of the
goods and chattels of the offender ; and in default of pay-
ment and distress the offender shall be imprison edin the
common gaol of the county for a period not less than.ne
day and not more than twenty days, at;the discretion of the
convicting justice: provided always that the said fine ad
imprisonment shail be no bar to leecovery of da ages by
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the injured party before any court of competent jurisdiction.
-9. Al fines collected under this act shall be paid to the

treasurer or chamberlain of the township, village, town or
city where the offences for which they were imposed were
committed, to be applied to the general purposes of the
same. § 10. All convictions under this act shall be subject
to appeal.

TRAVERSE.

By 20 V. c. 62, § 2, no person prosecuted shall be entitled
to traverse or postpone the trial of any indictment found
against him at any sessions of the peace, session of oyer and
terminer, or session of gaol delivery: provided always, that
if the court upon the application of the person so indicted,
or otherwise, shall be of opinion that the defendant or de-
fendants ought to be allowed a further time either to prepare
for his or their defence, or otherwise, such court may adjourn
the bail to the next subsequent session upon such terms as
to bail or otherwise, as to such court shall seem meet, and
may respite the recognizances of the prosecutor and witnesses
accordingly, and without entering into fresh recognizances.

TREASON.

Treason, according to Lord Coke, is derived from tralir,
to betray ; and trahison, by contraction, treason, is the
betraying itself.-3 last. 4. Treason, generally spoken, is
intended not of petit treason, but of high treason only.-1
if. H. 316.

Of ifigh Treason.

iBy the statute of the 25 Ed. III. st. 5, c. 2, which Lord
Hale calls a sacred act, and Lord Coke an excellent act, and
the king who made it a blessed king, and the parliament a
blessed parliament, all treasons which had been uncertain
before, were settled ; which act, by the 1 Mar. sess. 1, c. 1,
is reinforced, and again made the only standard of treason;
and all statutes, between the said statutes of 25 Ed. III.
and 1 Mar., which made any offence high or petit treason,
or misprision of treason, are abrogated, so that no offence is
at this day to be esteemed high treason, unless it, be either
declared to be such by the said statute of the 25 E. III., or
made such by some statute since the 1 Mar.

The 25 Ed. III., is as follows:-" Whereas divers opinions
have been before this time, in what case treason shall be
laid, and in what not, the king at the request of the Lords
and Commons, hath made a declaration in the manner as
hereinafter followeth-that is to say: when a man doth

Evitioon
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compass or imagine the death of 'our lord the king, or of our
lady his queen, or of their eldest son and heir ; or if a man
do violate the king's.companion (that is, his wife.-3 Inst. 9),
or the king's eldest daughter, unmarried'; or the wife of the
king's eldest son and heir ; or if a man do levy war against
our lord the king in his realm; or be adherent to the king's
enemies in his realm, giving them aid and comfort in the
realin and elsewhere, and thereof be (proveablement,
proveably) attainted of open deed by the people of their con-
dition ; and if a man counterfeit the king's great or privy
seal, or his money; and if a man bring false money into the
realm, counterfeit to the money of England, knowing the
same to be false ; and if a man slay the chancellor, treasurer,
or the king's justices of the one bench or the other, justices
in eyre, or justices of assize; and all other justices assigned
to hear and determine, being in their places doing their
ofices."

And by the statute 1 Mar. sess. 1, c. 1 (which Lord Hale
calls another excellent law), "no act, deed or offence, being
by act of parliament made treason, by words, writing, cipher-
ing, deeds, or otherwise, whatsoever, shall be adjudged to be
treason, but only such as be declared by the said statute of
the 25 Ed. III." And this, he says, at one blow laid flat
all the numerous treasons at any time enacted since the 25
Ed. III.-i -. E. 308.

Lord Coke (3 Inst. 14, 140) seems to be of opinion, upon
the said act of the 25 Ed. III., that bare words are not a
sufficient overt act or open deed, whereby to convict a person
of treason; but they are misprision of treason only. So
also Lord Hale seems to think that words, unless put into
writing, are not regularly an overt act.-1 B. B. 111, 118.
But Mr. Hawkins argues the contrary ; and amongst other
reasons for his opinion, he observes that to charge a man
with speaking treason is unquestionably actionable, which
couid not be if no words could amount to treason. Also,
that as in the case of felony, he who by command or persua-
sion induceth another to commit felony, is an accessory in
felony, so he who does the same in treason is a principal
traitor (there being no accessories in treason, but all being
principals): and yet such person doth not act but by words.
-1 ifaw., 39. And it has been the constant practice, ever
since the revolution at least (1688), where a person, by trea-
sonable discourses, hath manifested a desire to murder or
depose the king, to convict him upon such evidence. And
in Lowick's case, Holt; C. J., declared that express words
were not necessary to convict a man of high treason; but if,
from the tenor of his discourse, the jury is satisfied he was
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engaged in a design against the king's life, this is sufficient
to convict the prisoner.-Read. Treat. 147.

Offences in relation to the coin, in England, are made
treason by many statutes, but are scarcely applicable to this
province.

The different treasons relating to the papists, or persons
exercising the Roman Catholie religion, namely, that created
by,5 Eliz., c. 1, of defending the Popé's jurisdiction in this
realm ; that created by the 27 Eliz., c. 2, of a popish priest
tarrying three days in England without taking the oaths;
that created by the 3 Jac. 1., c. 4, of any natural-born sub-
ject being reconciled to the See of Rome--have long become
obsolete, and seem indeed to be now virtually repealed by
the 31 G. III., c. 32.

But there is one kind of treason declared by the 23 Eliz.,
c. 1, that is distinct from any treason of the last description,
although the statute was made ostensibly against maintain-
ing the authority of the See of Rome. By § 2, it is enacted,
that all persons who shall pretend to have power, or shall
by any means put in practice to absolve, persuade, or with-
draw any subject from his natural obedience to her Majesty,
or to promise any obedience to the See of Rome, or of any
other prince, state or potentate ; or shall do any overt act
to that intent or purpose, shall be guilty of high treason.
So by the 3 Jac. 1., c. 4, § 22, if any person shàll, either
upon the seas or beyond the seas, or in any other place
within the dominions of lis Majesty, his heirs and successors,
put in practice to absolve, persuade, or withdraw, any of the

subjects of the king, or of his heirs or successors of the reain
of England, from their natural obedience to bis Majesty,
his heirs or successors, or to move them, or any of them, to
promise obedience to any prince, state or potentate-every
such person shall sufer as in cases of high treason. And by
§ 3, the like penalty attaches to any one being willingly so
absolved or withdrawn from his allegiance, or who shall pro-
mise obedience to any such prince, state or potentate.

In high treason there are no accessories, but all are prin-
cipals, and therefore whatever act or consent will make a
man accessory to a felony before the act done, the sanie will
make him a principal in case of high treason.-3 Inst. 9, 21.

By 7 W. lIT., c. 3, ne person shall be prosecuted for high
treason but within three years after the offence commited,
except in the case of designing to assassinate the king's per-
son. And by the 31 C. H., c. 2, persons committed for
high treason shalBl be indicted the next terni, or next assize,
otherwise they shall be let to bail, unless it appear te the
court, upon oath, that the witnesses for the king could not
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be produced in that time; and in such case, they shall be
indicted the second term or assize, or else discliarged.

By 7 Anne, c. 21, § 11, persons indicted for high treason,
or misprision of treason shall have a copy of the indictment,
and lists of the jurors and witnesses, delivered to then ten
days before the trial; and by 7 W. III., c. 3, shall have
two such counsel as they shall desire assigned to them by
the court, who shall have access to them at reasonable times.

The judgment for high treason (nfot relating to the coin)
formerly was, that the offender should be carried back to
the place from whence he came, and from thence to be drawn
to the place of execution, and be there hanged by the neck,
and cut down alive, and that his entrails be taken out and
burnt before his face, and his head eut off, and his body di-
vided into four quarters, and his head and quarters disposed
of at the king's pleasure-2 ffaw., 443; but now, by
*3 W. IV., c. 4, the sentence is, that "such person shall be
drawn on a hurdle to the place of execution, and be there
hanged by the neck until such person be dead, and that after-
Yards, the body of such person shall be dissected and ana-
tomised."

In the said judgment is implied forfeiture of lands and
goods to the King ; loss of dower; and corruption of blood.
-3 nst. 211. But after the death of the Pretender (and of
his issue), no attainder for treason shall disinherit or pre-
judice any heir or other person, other than the offender,
during his life.-7 An. c. 21, § 10 ; 17 G. Il. c. 39, § 3.

By 4 & 5 V., c. 24, § 18, the jury impannelled to try any
person for treason, or felony, shall not be cbarged to inquire
concerning his lands, tenements or goods, nor whether be
led for such treason or felony.

Petit Treason.

Is where a servant slayeth his master, .r a wifel her hus-
band, anid is distinguishable from high treason in this way;

bigh treason can only be committed against the King, petit
treason against the King's subjects.-3 Inst. 20.

By *3 W. IV., c. 3, the punishment for petit treason is
the same as in casestof murder. See also 4 & 5 V. c. 27, §2.

31isprision of Treason.

Misprision cometh cf the French word mespris, which pro-
perly signifieth neglect or contempt; and misprision of treason
in legal understanding, signifieth when one knoweth' of aüy
treason, though no party or consenter to it, yet conceals it,
and doth not reveal it in convenient time.-3 Inst. 36; 1 K

. 371. The judgment of misprision of treason is, to be im-
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prisoned during life, to forfeit his goods for ever, and the
profits of his lands during his life.-3 Inst. 36. Every man,
therefore, that knoweth a treason, ought with all speed to
reveal it to the King, his privy council, or other magistrate.
-. Pl. 127. But it seemeth that misprision of petit trea-
son is not subject to the judgment of misprision of higb
treason, but only is punishable by fine and imprisonment, as
in the case of misprision of felony.-1 i. -. 375.

TREES-SAPLINGS-SHRUBS.

By stat. 4 & 5 V., c. 25, § 31, if any person shall steal,
or shall cut, break, root up, or otherwise destroy or damage
with intent to steal, the whole or any part of any tree,
sapling or shrub, or any underwood, wheresoever the same
may be respectively growing-the stealing of such article or
articles, or the injury done being to the amount of a sbilling
at the least-every such offender, being convicted before a
justice of the peace, shall for every such offence forfeit an4
pay over and above the value of the article or articles stolen,
or the amount of the injury done, such a sum of money, not
exceeding £5, as to the justice shall seem meet.

• By stat. 4 & 5 V., c. 26, § 19, if any person shall unlaw-
fully and rnaliciously cut, break, bark, root up, or otherwise
destroy or damage the whole or any part of any tree, sapling
or shrub, or any underwood respectively growing in any
such park, pleasure ground, garden, orchard or avenue, or in
any ground adjoining or belonging to any dwelling-liouse,
every such offender shall be guilty of a misdemeanor, and
being convicted thereof shall be punisbed accordingly; and
if any person shall unlawfully and raliciously eut, break,
root up, or otherwise destroy or damage the whole or any
part of any tree, sapling or shrub, or anyunderwood respec-
tively growing elsbwhere than in any of the situations here-
inbefore mentioned, every such offender (in case the amount
of the injury done shall exceed one pound) shall be guilty
of a misdemeanor, and being convicted thereof shaIl be pun-
ished accordingly. § 20. If any person shall unlawfully
and maliciously eut, break, bark, root up, or otherwise des-
troy or damage the whole or any part of any tree, sapling
or shrub, or any underwood, wheresoever the same may be
respectively growing, the injury done being to the amount of
one shilling at the least, every such offender being convicted
thereof before a justice of the peace shall forfeit and pay
over and above the amount of the injury done, such sumyof
money, not exceeding £1, as to the justices shall seem pheet,

See also ".Felling Trees."
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TRIAL.

By 18 V., c. 92, § 1, wlienever on the trial of any indict-
ment for any felony or misdemeanor there shall appear to be
any variance between the statement in such indictment and
the evidence in names, dates, places, or other matters not
material to the merits of the cause, and by the mistatement
whereof the person on trial cannot be prejudiced in his
defence on such merits, it shall be lawful for the court to
order such indictment to be amended according to the proof
by some officer of the court or other persons on such terms
as to postponing the trial before the same or another jury as
the court shall thinl reasonable: and after such amendment
the trial shall proceed in all respects and with the same con-
sequences as to the liability of witnesses to be indicted for
perjury and otherwise as if no such variance had occurred:
and in case such trial shall be had at niai prius, the order
for amendment shall be indorsed on the indictment and
returned therewith; and in all other cases the amendment
shall be endorsed on or filed with the indictment, and returned
among the proper records of the court: provided always that
when such trial shall be had before a second jury the crown
and defendant shall be entitled to the same challenges as
before the first jury were sworn.

§ 13. If on the trial of any person charged with felony
or misdemeanor the evidence be incomplete and shew an
attempt only to commit the same, the jury may fLd the
defendant not guilty of the principal offence, but guilty of the
attempt, and defendant shall be punished accordingly.

§ 14. If on a trial for larceny it shall appear that the
property has been obtained by fraud, not amounting to
larceny, then the jury may acquit for the larceny and find
the defendant guilty of obtaining such property by false
pretences, and he shall be punished accordingly.

§ 15. If on a trial for misdemeanor it shall appear that
the facts amount to felony, the defendant shall not be acquit-
ted of such misdemeanor: and no person tried for such misde-
meanor shall be afterwards prosecuted for the felony, unless
the court shall think fit in its discretion to discharge the jury,
and direct the party to be indicted for the felony.

§ 16. If upon the trial of any clerk or servant for embez-
zlement the facts proved amount to larceny, the jury may
return as their verdict "not guilty" of the embezzlement,
but " guilty" of simple larceny, or of larceny as a clerk or ser-
vant, and thereupon the party shall be punished accordingly;
and if upon a trial for larceny the facts proved amount te

106
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embezzlement, the jury may return their verdict accordingly,
and the party shall be punished for the embezzlement.

17. If upon the trial of two or more persons for jointly
receiving any property, it shall be proved that one or more
received the same, the jury may convict the actual receivers
only.

§ 19. If on the trial of any indictment for larceny, it
shall appear the property was stolen at different times, the
prosecutor shall not be required to elect upon which he will
proceed, unless there be more than three takings, or that
more than six months elapsed between the first and last of
such takings; and in either such case the prosecutor shal
then elect to proceed for such number of&takings, not exceed-
ing three, as appears to have taken place within six calendar
months from the first to the last of such takings.

TURNPIKES.

By 4 & 5 V., c. 26, § 14, if any person shall unlawfully
and maliciously throw down, level or otherwise destroy, in
whole or in part, any turnpike gate, or any wall, chain, rail,
post, bar or other fence bélonging to any turnpike gate, or
set up or erected to prevent passengers passing by without pay
ing any toll directed to be paid by any act or acts, ordinance
or ordinances relating thereto, in force in this province; or
any house, building, or weighing engine, erected for the
better collection, ascertainment or security of any such toll,
every such offender shall be guilty of a misdeneanor, and
being convicted thereof shall be punished accordingly.

See also "ffightways.

UNORGANISED TRACTS.

By the *59 'Ç. III., c. 10, § 1, it is provided that all Crimes
and offences committed in any of the tracts of country or

parts of this province (Upper Canada), not being within the
limits of any described county or township may be inquired
of and tried within any district of this province, and may be
laid and charged to have been committed within the juris-
diction of the court which shall try the same.

By the 9 V., c. 41, § 1, the Governor is authorised to ap-
point justices of the peace in ail such remote parts of the
province, and it shall not be necessary for such justices to
possess any property qualification under the 6 V., e. 3, or
any other acts. § 3. Such justices shal cause offenders to
be committed to the nearest common gaol. § 4. And appeals
to the qur.ter sessioisn where by law allowed, shal be tq
nearest court cf general quarter sessions.

Uno0t'agn, tat
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By 16 V., c. 176, the Governor is authorised to form a
provisional judicial district out of certain unorganised tracts
adjacent to lakes Superior and Huron, and to authorise the
holding of judicial courts (civil and criminal) therein, and
appoint judges. The acts and laws now in force with respect
to the holding cf courts cf quarter sessions, county courts
and division courts, and appointment of judicial officers to
apply to such provisional districts. Justices of the peace
therein to have the same powers therein as justices of the
peace in Upper Canada had in districts before the passing of
the 4 & 5 V., c. 10. But nothing in this act is te effect the
*59 G. III., c. 10. By § 9, it is enacted that any person in-
eiting Indians or half breeds frequenting or residing in sucl
tracts, to the disturbance of the public peace, or to the con-
mission of any indictable offence, shall be guilty of felony,
and upon conviction, be sentenced to imprisonment for not
more than five years, nor less than two years in the provincial
penitentiary, and may be committed to any common gaol in
Upper Canada. § 10. Such buildings as may be provided
by the commissioners of public works, shall, under the di-
rection of the Governor, be the court houses and gaols of such
provisional districts. §*11. And the sherif of such district
may summon any of the inhabitants as jurors.

By the 20 V., c. 60, § 1, the Goverinor is authorised to
erect such Unorganised tracts, and all other parts of Canada
not included within the settledlimits of any county or district
into temporary judicial districts, and to divide each into two
or more divisions. 3. And appoint a stipendiary magis-
trate for each district-§5, who shal be ex officio a justice of
the peace therein-§ 6, and have the po»wer to appoint con-
stables. 8. Temporary gaols to be provided therein, but
offenders to be committed for trial, as heretofore, to the gaci
of the proper county in this province. The act alse provides
for the constitution of a civil court and the disposal of civil
matters between party and party.

USURY.

Usury is the offence of extorting an unreasonable rate of
interest for the loan of money, beyond what is allowed by
law, and from what is said in the. books, it appears that
usury was originally considered as an ofence at common.law.
-2 Roll. 800; 3 mst. 151, 152- 6 Cór. Dig.; U8ury (t.)
Anon. Hardr. 410. The rate of legal interestin this
province is 6 per cent. by the Ç51 G. II. c. 9 § 6; hich
also enacts, that ail bonds, oatrcts and assurances whatso-
ever, whereby a greater rate of interest shah be reserved
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and taken, shall be utterly void; and every person who shall
either directly or indirectly take, accept, and receive a higher
interest, shall forfeit and lose for every such ofence treble
of the value of the moneys, wares, merchandizes and other
things lent or bargained for, to be recovered by action of
debt in the Court of King's Bench in this province; a Moiety
of such forfeiture to the use of the province, and the other
moiety to the informer.

By 16 V., c. 80, § 1, the 6th section of the above act is
repealed. § 2. Penalties for usury abolished. § 3. Con-
tracts and securities to be void only as regards any excess of
interest above six per cent. § 4. This act not to extend to
banking institutions, insurance companies, or to associations
heretofore authorised to borrow or lend money at a higher
rate of interest.

VAGRANTS.

1. Idle and Disorderly Persons.

By 7 J. c. 4, idle and disorderly persons shall be sent to
the house of correction ; and by 17 G. IL. c. 5, idle and dis-
orderly person are thus described inter alia:-1. All persons
wlio, not having wherewith to maintain themselves, live
idle without employment, and refuse to work for the us6l
and common wages given to other labourers in the like work
in the parislies or places where they are. 2. All persons
going about from door to door, or placing themselves in
streets, highways, or passages, to beg or gather alms in the
parishes or places where they dwell-all these shall be deem-
ed idle and disorderly persons. And it shall be lawful for
one justiçe to commit such offenders (being convicted thereof
before him, by his own view, or confession, or oath of one
witness) to the house of correction, to be kept to hard labour,
not exceeding one month. And any person may apprehend,
and carry before a justice, any such persons going about
from door, to door, or placing themselves in streets, high-
ways, or passages, to beg alms in the parishes or place where
they dwell, and if they shall resist or escape from the person
apprehending theM, they shall be punished as rogues and
vagabonds.

2. Rogues and Vagabonds.

]By 17 G. II., c. 5, the following persons shall be deemed
rogues and vagabonds :-1. All persons going about as pa-
tent gatherers, or gatherers of alms, under pretences of loss

by fire, or other casualty. 2. Persons going about as collec-
tors for prisons, gaols or hospitals. 3. Fencers. 4. Bear-
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wards. 5. Common players, not autliorised by law. 6.
Minstrels. T. Jugglers. 8. Gypsies. 9. Or pretending
to have skill in physiognomy, palmestry,. or like crafty
science, or to tell fortunes. 10. Or using any subtle craft to
deceive and impose on any of his Majesty's subjects. 11.
Or playing or betting at any unlawful games or plays. 12.
All persons wandering abroad, and lodging in ale-houses,
barns, out-houses, or in the open air, not giving a good ac-
count of themselves. . 13. Al persons wandering abroad
and begging, pretending to be soldiers, mariners, or seafar-
ing men. 14. Or pretending to go to work in harvest. 15.
And al other persons wandering abroad and begging, shall
be deemed rogues and vagabonds.

Incorrigible Rogues are thus described by 17 G. IL. c. 5.

1. Al end-gatherers ofending against the statute of 13 G.,
c. 23, being convicted of such offence. 2. Al persons appre-
hended as rogues and vagabonds, and escaping from the per-
sons who apprehend them. 3. All rogues or vagabonds who
shall break or escape out of any house of correction, before
the expiration of the term for which they were committed or
ordered to be confined by this act. 4. Al persons who,
after having been punished as rogues and vagabonds, and
discharged, shall again commit any of the said offences: al
these shall be deemed incorrigible rogues.

4. 4pprehending Rogues.

If any person shal be found offending against this aet, the
constable shall apprehend him, and convey, or caune bu to
be conveyed, to a justice of the peace-17 G. IL, c. 5, § 5,
under the penalty -of 10s. for such refusal.-fB. And any
other person may apprehend and carry him to the constable,
or to a justice.

5. Punishment.

And such justice shall order such person so apprehended
to be publicly whipped by the constable, or shal order him
to be sent to the house of correction (or common gaol-2T
G. III., c. 11) till the next sessions, or for any less time,-as
such justice shal think proper.-17 G. 1., c. 5, § 7. And
if committed till the sessions, and the justices at such sessions
shall, on examination of the case, adjudge such person to be
a rogue or a vagabond, or an incorrigible rogué, they may
order such rogue or vagabond to be detained in the ouse of
correction for any further time, not exceeding six months;
and such incorrigible rogue, for any further time not exceed-
ing two years, nor less than six months, and during his con
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fmement to be whipped in such a manner, and at sucl tiies
and places as they shall think fit. And if such.incorrigible
rogue, so ordered by the sessions to be detained in the bouse
of correction, shall break out, or make his escape, or shal
offend again in likeinanner, he shall be gulty of fèlony, iand
be transported for seven years.-17 G. T., c. 5, § 7,8 9
And by 13 and 14 C. 11. c. 12, the justiès in session inay
transport such rogues, vagabonds, and sturdy beggars, as
shall be duly cönvicted and adjudged to be incorrigible.
23.

6. Penalty for Lodging JVagrants.

If any person shall knowingly peimit any rogue, a
bond, or incorrigible rogue, to lodge or take shelter i- hi
house, barn, or other out-house or building, and shall not
apprehend and carry him before a justice, or give notice to
the constable to do so,.le shal forfeit not exeeng 40s.,
nor less than 10s., upon conviction before one justice,ä làlf
to the informer, and half to the poor, by distress and ale.
-17 G. 1I., c. 5, § 23.

6. General Penalty for hzindering tle executimn Of the
Vagrant Act.

If any constables or other officér, or governor of any house
of correction, shall be defective in: his duty; or if any perso
shall hinder the execution of this·act, or shah rescu'e anyper-
son apprehended, or aid therein, he shall, on conviction be-
fore one justice, forfeit not exceeding £5, nor less than 10s.,
and in default, be committed to the house of correction, with
hard labour not exceeding two months.-T17G. II., c.5, §22.

VEGETABLES.
By 4 & 5 V., c. 25, § 34, if any person shal steal, or shal

destroy, or damage with intent to steal, any tree, sapling,
shrub, bush, plant, root, fruit or vegetable production, grow-
ing in any garden, orchard, nursery-ground, hot-house, green-
house, or conservatory, every sbh offender, being convicted
thereof before a justicé of thepeace, shall forfeit a pay,
over and abof the value of the article or articles s stolen,
or the aiount of the injury done, smch sum of moné, iöt' ex-
ceeding £5, as to the justiè shall seeïn ie; anid if an
person so convicted shall afterw ùds commit any ofthesid
offences, suh offender shàil be" deeedgulty f fe ; ,
being convicted theref sh be liabl m enishe as i
the case f simpllareny. §35 I y r sa 1
or shall destroy or daiagewitbintent to stealariyoiîitytd
root or plantusedfor the food cfso bast o fi
cine, or fr dyeing, or for or in tue -eowsef a ijy mifa&
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ture, and growing in any land open or enclosed, not being a
garden or nursery ground, every such ofender, being con-

ted thereof before a justiceof the peace, shail forfeit and
pay, over and above the value of the article or articles stolen,
or the amount of the injury done, such sum of money not ex-
ceeding 20s. as to the justice shall seem meet ; and in default
of payment thereof, together with the costs if ordered, shall
be committed to the house of correction for any term not ex-
ceeding one calendar month, unless payment be sooner made.

By10 & 11V., c. 4, § 7, the attempt to set fire to any stock
to any vegetable produce of such kind, and with such in-
tent, that if any offence was complete the offender would be
guilty of felony, &c., is made felony and punishable accord-
ingly.

For forms of proceeding see title "Summary Conviction.

VESSELS.

By 4 & 5 V., c. 25, § 21, if any person shaH steal any
goods or merchandise lu any vessel, barge or boat of any de-
scription whatsoever, in any port of entry or discharge, or
upon any navigable river or canal, or in any creek belonging
to or communicating therewith, or from any dock, wharf, or
quay adjacent, such offender shall upon conviction be liable
to any of the punishments which the court may award, as set
forth in the act.

See also "HYavigation," " Wreck."

WAREIIOUSE.
By 4 & 5 c. 25, § 20, if any person shail break and enter

any shop, warehouse, or counting house and steal therein any
chattel, money, or valuable security, every suchoffender
being convicted thereof shall be liable to any of the punish-
ments which the court muay award, as therein mentioned.

See title "Punishment.

WAREHOUSEMAN.

By 12 V., c. 12 § 1, any warehouse-man, forwarder, _car-
rier, agent or clerk, givng a false, receipt, with intent to
defraud, shall be guilty of a misdemeanor.

Sèe further "Fae Receipts.

WARRANT.

A warrant is a precept under. the' and and seal of a
magistrate or other pubic functionary directed to soume
officer, either to arrest an offender or to seize or disain uppn
his goods, to be dealt ith respectively in either case accord-
ing to law. A warrant canonly%1eexecuted by;some on.or
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more of the persons to whom it is directed, unless indeed it

be directed to the sherif, who may either iby parol or by
precept in writing, authorise an officer, sworn and known, to
execute it, but the sheriff cannot empower any other person
without a precept in writing.-1 Haw. c. 60, § 11. If the
warrant direct the officer to cause the party complained of to
come before some justice of the peace, to find surety for

keeping the peace, the officer before he makes any arrest,
ought first to require the party to go with him, and find
sureties according to the purport of the warrant, and if he

refuses, the offcer may carry him by force before the magis-
trate, or confine him in some gaol till he can be conveiently
brought before the magistrate.-lbid. If the warrànt

specially direct that the party shall be brought before the

justice who issued. it, the officer ought not to carry him before

any other ; but if the warrant be general, to bring him before

any justice, the officer has then the election to bring lim
before any justice he pleases, and may carry him to prison
for refusing to obey the warrant.-bid.

By 16 V., c. 179, § 3, any warrant or search warranit may

be granted or issued on a Sunday as well as on any other
day.

In wliat cases, and in what form, a warrant may be granted
for the apprehension of a party, see " Arrest," tities
"Justices of the Peace."

For wliat cause, and in what form a warrant of commit-

ment may be issued, see title " Commitment."
And see further, "Distress," " Search Warrant," and

"ffabeas Corpus."

WEIGHTS AND MEASURES.

By the *4 G. IV., c. 16, the secretary shall furnish each

district witli a true standard.
§ 6. And all store-keepers, shop-keepers, millers, distillers,

butchers, bakers, hucksters, and other trading persons, who
shall have in their possession any weights or measures,
whereby they sell or buy artieles, other than such as have

been examined and stamped as .aforesaid, shall, upon being
convicted before any one justice, on the oath of one witness,
forfeit £2 for every offence, to be levied with reasonable

costs, by distress and sale, and in default the offender shall

be committed to the common gaol for aty term not exceed-

ing one month. The other sections of this act are repeald

by the 12 V., c. 85.
By the 3 V., c. 17, § 3, information of the inspecter

upon oath te be primafacie evidence tor a conviction.
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By 12 V., c. 85, § 2, the inspectors of licenses (a) are to be
also inspectors of weights and measures ithin their respective
districts; § 3, and to stamp, if found true, all weights and
measures submitted to them; § 4. to attend for that purpose
at such times and places as the magistrates in quarter sessions
shall appoint ; and every storekeeper, shopkeeper, miller,
distiller, butcher, baker, huckster, or other trading person,
wharfinger or forwarder, who shall two months after the
appointment of an inspector therefor, use any weight or
measure not duly stamped according to law, or which shaIl
be found light or otherwise unjust, shall, on conviction, forfeit
not more than £5, nor less than £2, to be recovered under
the next section, and every such light or unjust weight or
measure so used, shall, on being discovered by any such in-
spector, be seized, and on convictionof the offender be forfeited
and broken up by the inspector. § 5. It shall be lawful for
every such' inspector at all reasonable times, to enter any
shop, store, warehouse, stall, yard, or place whatsoever with-
in his division, where any commodity shall be bought, sold
or exchanged, weighed, exposed, or kept for sale, or weighed
or for conveyance or carriage, and there to examine all
weights, measures, steelyards, or other weighing machines,
and to compare and try the same with the copies of the
standard weights or measures provided by law; and if any
shall be found unstamped or liglit, or otherwise unjust, the
same shall be liable to be seized and forfeited, and the person
in possession of the same shall on conviction, forfeit a sum
not exceeding £2 for the first, and £5 for every subsequent
offence, to be recovered with reasonable costs before any
justice of the the peace on the oath of the inspector, or any
other credible witness, and if not forthwith paid, to be
levied by distress and sale, and in default of distress the
offender shall be committed to the common gaol of the
district for any term not exceeding one month; penalties
under this act to belong to the crown, and be paid to the
inspector, to be accounted for with other public moneys; and
any person who shall have in possession a steelyard or other
weighing machine, found on examination to be incorrect or
unjust, or shall neglect or refuse to produce for examination
when required all weights, measures, steeiyards, or other
weighing machines in his possession, or shall obstruet or
hinder such examination, shall be liable to a like penalty, to
be recovered and applied as aforesaid ; but ne such penalty

(a) Repealed by 18 V., c. 185, and the municipal council authorised to
appoint inspectors.

107
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shall be incurred until two months at least after a standard
of weights and measures shall have been received by the i-
spector. § 6. Forging or counterfeiting any stamp or mark
used for stamping or making weights or measures, tole a
misdemeanor, and the offender liable to fine and imaprison.
ment not to exceed three calendar months; and if any person
shall knowingly sell, alter, dispose of, or expose to salegany
weight or measure, with such forged stamp or mark thereon,
shall for every such offence forfeit, on conviction, a sum not
exceeding £10, nor less than 40s.; and the same shal 'be
forfeited and broken up by the inspector. § 7. If anyin-
spector shall stamp or mark any weight or measure, not duly
compared and verified by the standard weights and measures,
or shall be guilty of any breach of duty under this act le
shall forfeit on conviction a sum not exceeding £5,to be
recovered as aforesaid. §8. Inspector's fee for every
weight or measure marked or stamped, to be 6d. and no more.
§ 9. In cases of more than one inspector for the district,
standard weights and measures to be lodged with suchi in-
spector as the magistrate in quarter sessions may direct. §
10. Inspectors to give one month's notice in a newspaper
from time to time, and at least once a year, of the days and
places to be appointed by the magistrates in quarter sessions,
when he will attend to examine weights and measures.
11. Former inspectors to hand over to the inspectors under
this act all and every standard weight and measure, balance,
stamp, brand, and other machine, or copy therepf in their
custody, under a penalty of £5, to be recovered as aforesaid.
§12. Whenever any municipal body shall appoint an inspector
for any city, town, or incorporated village, such inspecter
may apply to the inspector under the provisions of this act,
for the district, &c., within which suchcity, &c., shall be situate,
tO adjust a copy of any of the standard weights and measures
for the use of such inspector, 'nd upon producing to such i n-
spector such weights and measures as shall be required for
such city, &c., it shall be the duty-of such inspecter carefully
te compare and adjust, and to seal, stamp, or mark the saine
as provided by laW, for the like fees as in other cases.; and
thereupon the powers, duty, and liabilities of the inspectors
appointed under this act shal cease, as to such city, &c., and
devolve upontheinspecterthereof. § 12. In case Of removal
frim office, resignation or removal from the place, .such ini
spector to deliver over to his successor in office all beams,
stamps, and standard weights and measures in his possession;
and in case of death his representatives to do so; and iä casë
of negleet or refusal,in addition te the penalties hereinbiefoe
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provided, sucl successor may maintain an action on the case,
against the party or parties, and recover double the value of
suchstandards, with double costs of suit; one ruoiety to the
plaintif, the other to be applied in supplying such standards
as may be required. § 14. Appeal given in cases whlerë

penaltyinflicted shall exceed 40s. to the next generalquarter
sessions, holden not less than twelve days after conviction,
in like manner as provided with regard to appeals, by the
83 and 34 §§ of the 4 and 5 V., c. 26.

WIFE.

The wife of a manr (in legal language a feme covert) is so
much favoured in law on account of the matrimonial subjec-'
tion due from her to her husband, that if she commit theft
or even a burglary, by his coercion, or merely in his com-
pany (when the law presumes a coercion), she is held to be
exempt from punishment; being considered as acting in
either of these instances by compulsion, and not of her own
free wilL This doctrine, Sir William Blackstone observes,
is at least a thousand years old, being to be found among the
laws of king Ina, the West Saxon.-4 Bl. Com. 28 The
presumption of coercion, does not amount to more than. a
prima facie presumption of law, and therefore if it appear
in evidence that the wife was not drawn to the offence by
the husband, but that she was in fact the principal instiga-
tor of it, or was acting herself as a free and indepèndent
agent, she is*in this case guilty as well as the husbanrd. If
the wife also procure her husband to commit the offènce, she
is then an accessory before the fact, in th same manner as
if she had been sole.-1 ITale, 516; 2 ffaw., 29, 34.

There are also some exceptions to the impunity of the wife
in committing crimes, even though acting under the coercion
of her husband, by reason of the heinousness of the offence
committed. Thus, in treason, no plea of coverture shall
excuse the wife.-4 Bl. Com. 29. In murder also, and
offences of the like description, which are þrohibited by tie
law of nature, and are mala in se, the wife is held a respon-
sible agent notwithstanding the. coercion of her husbànd.

l inferior misdemeanors, there is also another exception as
to the responsibility of the wife, for she may be indicted and
punished iwith her husband for keeping a brot1é1; this being
considered to be an offence touching the domestic economy
of the house, in which the wife has- necessarily a prin'cipal
sharè, and of tiat description, moreover, hidh the law pre-
sumes to be generally conducted by the intrigues of the
female sexi- ffaw., c. 1 § 12. But a osecutio for a
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conspiracy is not maintainable against husband and wife
only, because they are esteemed but one person a la
and in order to support an indictment for conspiracy
there must be a conspiring between two persons at the
least.-1 ffaw., c. 72, § 8. In all cases, however, 'whre
the wife offends alone, without the company or coercion
of her husband, she is then as much responsible for
lier' offence as any feme sole.-4 BI. Com. 29. And
whenever she commits an offence in the absence of her hus-
band, it will be no excuse that she committed it by his order.
-R. v. Mrris, B. & R. 270. If a woman receives stolen
goods into her house, knowing them to be so, or lock them
up in her chest or chamber, without the knowledge of her
husband, she alone may be indicted. But if the ignorance
of the husband is not satisfactorily proved, as by bis con-
tinued absence from home, or by other circumstances, tihe
law will, in most cases, impute the receiving to him, and not to
the wife.-Dalt. c. 357, p. 353. Although the husband may
be indicted as an accessory for receiving by the wife, know-
ing her to have committed a felony, yet the wife shalh not
be deemed an accessory for receiving bylher husband. Neitier
is the wife affected by receiving jointly with her husband a
third person, who has committed felony ; except in case of
treason. But if she alone, in the absence of her husband,
and without his knowledge, knowingly receive a felon, she
mnay then he indicted as an accessory, and not the husband.
-1 Hale, 47, 621; 1 affw., c. 1, § 10. A ,vfe cannot be
convicted of felony in stealing her husband's goods. But if
the wife take the goods of her husband and deliver them to
B., who elopes with lier and the goods, as her adulterer, this
will then be felony in B.-Balt. c. 10, Pl. 268; R. v. Tolfree,
Ry. e M 243. .lHusband and wife being but one person in
law, and their interest absolutely the same, they cannot give
evidence fer the benefit of each other.-Gil. Ev. 119; not
even by the consent of the ether party.-Ca. Temp. Eard.
264; neither can they be witnesses against each other,-1
Phil. 84; except in cases of personal injury to the wife,
when she is, on the principle of humanity and justice as well
as necessity, admitted as a witness against her husband; as
where the husband is indicted for shooting at her, or attempt-
ing to poison her, or for assaulting and beatiug her.-1 Str.
633, B. N. P. 287; R. v. Whitehouse, 2 RusS. 606'; R. .
Jagger, B6. But iii these cases, the wife ought only to be
admitted to prove facts which cannet be proved by anethe
witness.-Per foIrogd, J., 2 Russ. 606. So lier dyig de
clarations are admissible against him, in the case of mnurder.
-R. v. Woodeoelk, 1 .Leach. 500; R. v. John, 16. 504, .
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(a). So the wife is always permitted to swear the peace
against lier husband.-lb. Finally, it seems to be allowed
that in all cases where a wife is a competent witness against
her husband, she is also an admissible witness for him.-R.
v. Perry, cit. in R. v. Serjeant, i R. g M 354. And the
same rules of necessity which admit the wife to give evidence
against her husband, will aiso permit the husband to be a
witness against the wife, in cases of personal injury,-such
as murder, assault, and surety of the peace where any vio-
lence is threatened by the wife against the husband. There
is a foolish notion prevalent with the lower orders in Eng-
land, that if a man sell'his wife with a halter round her neck,
in market overt, this operates as a divorce, "a vinculo ma-
trimonii," and that-both buyer and seller may lawfully make
such a bargain. Such a brutal act is, however, grossly ille-
gal, and indictable at common law as a misdemeanor.

WILLS.

See "Registry Office."

WINES.

See "Spirituous Liquors."

WITNESSES.

Witnesses may be compelled to give their evidence in
criminal cases by recognizance or subpœna. If a witness
examined before a justice refuses to be bound over, the jus-
tice may commit him-2 Raie, 284. And where a married
woman refused to undertake to appear at the trial or to ind
sureties for her appearance, the magistrate was held justified
in committing her.-3 -M. ' S. 1. But though a person
may be committed for not entering into recognizance to pro-
secute and give evidence, yet the party shall not be commit-
ted for his inability to find a person to join in such recog-
nizance to prosecute and give evidence ; his own recognizance
is all that can or ought to be requiréd.-Arch. Com. 12. If
the witness, after being served with a subpena, neglect to
appear, an application miay be made in the Court of King's
Bench for an attachment against him.-R. v Ring, 8 T.
B. 585; 1 Star. ev. 119. A vitness, whether bound over
or subpænaed, or attending voluntarily for the bona fide pur-
pose of giving evidence, is privileged from arrest, eundo,
redeundo et morando, if no mre 'than a necessa;ry time is
occupied by himupon either ofrthose occasion.1 . B.
636; 2 Bi. 1113. In" allomiig itnesss time suffcientfor
these purpoes the Ncourts, are always disposed t l liberal.
-- 1 Phil. Ev.4. If awtness, under such oicumstances,
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be arrésted, the court out of whicli the subpena issued, o
the judge of the court in which the cause has been tried
will, upon application, order him to be discharged; but this
privilege of a witness does not extend to arrest by his bail,
for the purpose of surrender; for he is supposed to be in
their custody even while he is attending as a witness.-p.

Lyne, 3. Star. Rep. 132.
*By stat. 3 Wm. IV. c. 2 § 8, it is enacted, that wlientlië

attendance of any person in gaol or upon the Iimits, shallbe
required in court, at the assites, the court- shall and nai n
its discretion, order the sherif, gaoler, or other person hav-
ing te custody of such prisoner, to deliver him to thê
person named in such order to receive him, which persen
shall thereupon instantly convey such prisoner to the place
where the court issuing such order shal be sitting, to rëceive
and obey such further order as to the said court shalh seen
meet, provided that no prisoner for debt or damages be
removed out of the district.

By 4 & 5 V., c. 24, c. 22, any person convicted of mis-
demeanor (except perjury) after sentence endured may be a
competent witness.

By 9 V., c. 35, witnesses in criminal cases may be sum-
moned by subpoena from any part of the provmce.

To dissuade or endeavour to dissuade a witness from giving
evidence against a person indicted, is an offence at commoe
law, thougli the persuasion should not succeed, and for which
the party may be indicted as for a misdemeanor.-T Eaw.
P. C.c. 21, § 15 ; R. v. Lawley, 2 Str. 904.

Payment of the Expenses of Witnesses.

In civil cases a witness is not bound to attend unless bis
reasonable expenses be previously tendered to him, but n.
criminal cases he is bound to attend unconditionally.-2
Haw., c. 46, § 173.

By 14 & 15 V., c. 119, in all cases of summary proceed-
ings where persons are suponaed to give evidence before
justices in cases of assault, trespass, or misdemeanor, snel
witness shall be entitled, in th:e discretion of the magistrate¿
to receive at the rate of two shillings and six pence for every
day's attendance, where the distance travelled in coming te
and returning from such adjudication does not exceed ten
miles; and three pence for each mile above ten. § 6. .Iall
cases above the degree of misdemeanor witnesses shall not
be allowed any thing for their attendance or travel excep
under the order of the court before which the trial shal le h

By 20 Vic. c. 29 (act for the Snmary Trial cf Je
Offenders), § 16, justices cf the peace liefore wliom the part
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shall be trie.d, may ordter payment to the prosecutor and

witnesses of their reasonable expenses.
See title "Juvenile Offenders," p. 497.

For the mode of procuring the attendance of witnesses

upon any examination or hearing, see " Indictable Offences,"
"Summary conviction."

Form of an Indictment for dissu.ading a Witness to give evidence.

County of , The jurors, &c. That on, &c., a certain
to wit writ of ,or lady the Q.ueen, called a subpena

ad testtifcandum, hadi been and was duly issued ant tested, by
and in the names of C. D. of &c. at &c. the same day and year
aforesaid, the said C. D. then and there being custos rotulorum,
in and for the sane county, which saiti writ was directed to E.
F. and G. H. by which said writ our said lady the Queen com-
mandied, &c. (recite the writ). And the jurors, &c., do further
present that a copy of the said writ was, on, &c. at &c. duly
served on the said J. K. who then and' there had notice to
appear and give evidence according te the exigency of such
writ, and that the evidence of the said J. K. at the time of
issuing the said writ, and from thence until and upon the said,
&c. therein mentioned, was material and necessary to have
been given before the said grand jury, on the said bill of indict-
ment so to be preferred against the saii A. B. as aforesaid;
and that at the sessions of the peace, holden by adjournment
at aforesaid, in and for the said county, on, &c aforesaid,
such bill of indictment was preferred against the said A..B. to
and before a certain grand jury, then and there assembled in
that behalf. And the jurors, &c. do further present that A..B.
late of, &c., being an evil disposed person, apd contriving and
intending to obstruct and impede the due course of justice on,
&c., unlawfully and unjustl'y dissuaded, hindered, and pre-
vented, the saitdJ. K. from- appearing before the said justices
at the said sessions of te peace, holden as aforesaid, to testify
the truth and give evidence before the said grand jury, on the
said bill of indictment so preférretd against the said A. B. as
aforesaid; (anti the said A. B. in consequence thereof,fdid npot
so appear and give evitence according to the exigency of the
said writ,) to the great obstruction, hindrance, anti dtelay of
public justice, in contempt, &c. to the evil, &c. and- against the
peace, &c. And, the jurors aforesaid, upon their oath aforesaid,
do farther present, that onthe said, &c., a certainothei wrî.t of
our said lady the Quen hat duly issued, directed to he said
E. F. and G.- H. by which said last mentionet rit our said
lady theïQCueen commanded the saidi E. F. anti G. H. that &c
(recite the unrit). Anti the jurors, &c. do further presenttht
the evidence of the said J. K at the time of issuing the said
last rmentioned writ, and from thence until and upon the said,
&c. therein mentioned, was"aerial and necessary to have
been given before the said grand jury, n the saiid bill of in-
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dictment, to be preferred against the said A. B. as aforesaid.
And the jurors, &c., do further present, that the said A. B.
being an evil disposed person, &c. (same as ftrst count saying,

endeavoured to dissuade," &c. and omitting the allegation
between the brackets.)

WOLVES.

By *6 W. IV., c. 29, the *49 G. III., c. 3, is repealed.
§ 2. Any person who shall produce the head of a wolf with
the ears on before any justice of the peace, acting for any
district in this province, and shall make oath or affirmation,
as the case may be, or otherwise prove to the satisfaction of
the justice that the wolf was killed within that district, or
within one mile of an actual settlement in the district, shall
be entitled to receive of the treasurer of the district the sum
of £1 los. as a bounty for the saie. § 4. The justice before
whom the head of the wolf shall be produced having first cut
of the ears thereof, shall give the person a certificate that
the fact has been proved to his satisfaction, which certificate
shalLauthorise the person holding the same to demand and
receive from the treasurer the said bounty, § 4, who shal
pay the same on presenting such certificate, provided the
funds of the district in hand shall enable him, otherwise
out of the first moneys which shall come into his hands.
§ 5. Annual expenses for building a court-house and gaol,
and keeping the same in repair, the fees of the clerk cf
the peace, and salary of the gaoler, the maintenance
of prisoners, and wages of members of Assembly, to be first

paid. § 6. When the funds of the district are insufficient,
such certificate shall be a lawful tender towards any district
rate or assessment, wherein such wolf shall have been des-
troyed. § 7. This act to be in force for four years.

Continued by different statutes and lastly by 20 V., c. 16.

WOMEN.

If a woman, quick with child, be condemned either for
treason or felony, she may allege her being with child, in order
to get the execution respited, and thereupon the sheriff shal
be commanded to take her into a private room and impannel
a jury of matrons, to try and examine whether she be quick
with child or not; and if they find her quick with child, the
execution shall be respited till her delivery. But a woman
cannot demand such respite of execution by reason of her
being quick with child more than once.-2 ffaw. 464.

See also "lAbduction," " Rape."

WOOD.
By 4 & 5 V., c. 25, § 33, if the whole or any part cf any
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tree, sapling or shrub, or any underwood, or any live or dead
fence, or any post, pale, rail or stile, or gate, or any part
thereof, being of the value of two shillings at the least, shall
by virtue of a search warrant, to be granted as in the said
act is mentioned, be found in the possession of any person,
or on the premises of any person with his knowledge; and
such person being carried before a justice of the peace, shall
not satisfy the justice that lie came lawfully by the same, he
shall on conviction by the justice, forfeit and pay over and
above the value of the article or articles so found, any suim
not exceeding £2. § 55. Any person found committing any
offence punishable by this act, either upon indictment or
summary conviction, imay be immediately apprebended with-
out a warrant by any peace officer, or by the owner of the
property, or by the servant of any person authorised by such
owner, and forthwith taken before some neighbouring justice,
to be deait with according to law ; and if any credible witness
shal prove on oath before a justice that there is reasonable
cause to suspect that any property whatsoever, with respect
to which any such offence shall have been committed, is in
any dwelling-house, outhouse, garden, yard, croft or other
place or places, the justice may grant a search warrant, as
in the case of stolen goods.

WORKMEN.

By stat. 2 & 3 Ed. VI., c. 15, § 1, if any artificers,
workmen, or labourers do conspire, covenant or promise
together, or make any oaths, that they shall not màake or do
their works but at a certain price or rate ; or shall not enter-
prise or take upon them to finish that another hath begun;
or shall do but a certain work in a day ; or shall not work but
at certain hours and tiimes ;-that then every person so con-
spiring, covenanting, swearing or offending, being lawfully
convicted thereof, by witness, confession or otherwise, shal
forfeit, for the first offence, £10 to the King, if he have sufli-
cient to pay the same, and do also pay the same within six
days next after his conviction; or else shall suffer for the
same offence twenty days' imprisonment, and shall have only
bread and water for his sustenance : and for the second
offence, shall forfeit £20 to the King, if he have sufficient to
pay the samie, and also do pay the same within six days next
after his conviction; or else shall suffer for the second offence
punishment of the pillory; (a) and for the third offence, shail
forfeit £40 to the King, if he have sufficient to pay the

(a) Punishment of the pilory abòlished by 4 & 5 V., c. 24, î 3.

108
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same, and also do pay the same within six days next after
his conviction, or else shall sit on the pillory and lose one
of his ears; and also shall, at all times after that, be taken
as a man infamous, and his sayings, depositions on oath, not
to be credited at any time, in matter of judgment. § 8.
Justices of the assize, justices of the peace, &c., at ail and
every their sessions and courts, shall have full power and
authority to inquire, hear and determine all and singular
such offences committed against this statute, and to punish,
or cause to be punished, the offenders, according to the
statute. Any one workman may refuse to work, tillie is

paid the price he pleases to fix upon his own labour; but if
two or more enter into an engagement of this kind, they are
guilty of a conspiracy, and may be prosecuted by an indict-
ment, or an information.-4 B'. Com. p. 160.

By 4 & 5 V., c. 27, § 25 in case of any assault committed
in pursuance of any conspiracy to raise the rate of wages,
the courts may sentence the offender to be imprisoned for
any term not exceeding two. years, and may also (if it shall
so think fit) fine the offender, and require him to find sureties
for keeping the peace.

See also titles "Conspiracy," and "Master and Servant."

WRECK.

By 4 & 5 V., c. 25, § 22, whosoever shall plunder or steal
any part of any ship or vessel which shall be in distress or
wrecked, stranded or cast on shore, or any goods, meroban-
dize or articles of any kind belonging to such ship or vessel,
and be convicted thereof, shall be liable at the discretion of
the court to be imprisoned at hard labor in the provincial
penitentiary for any term not exceeding fourteen years nor
less than seven years, or to be imprisoned in any other prison
or place of confinement for any term not exceeding two
years. § 23. If any goods, merchandize or other articles,
belonging to any ship or vesselin distress or 'wrecked, strand-
ed or cast on shore, as aforesaid, shall, by virtue of a search
warrant to be granted as hereinafter mentioned, be found in
the þossession of any person, or on the premises of any per-
son with his knowledge, and such person being carried before
a justice of the peace shall not satisfy tbe justice that le
came lawfully by the same, then the same shall, by order cf
the justice, be forthwith delivered over to or for the use of
the rightful owner thereof ; and the offender on conviction
before the justice, shah forfeit and pay such sum of money
not exceeding £20, as to the justice shall seem meet. § 24.
If any person shall offer or expose for sale any m'erchandise
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or other articles which shall have been unlawfully taken, or
reasonably suspected so to have been, from any ship or
vessel in distress or wrecked, stranded or cast on shore, as
aforesaid, in any such case any person to whom the same
shall be offered for sale, or any officer of the customs or
peace officer, may lawfully seize the same, and shal with all
convenient speed carry the same, or give notice of such
seizure, to some justice of the peace ; and if the person who
shall have offered the same for sale, being duly summoned
by such justice, shall not appear and satisfy the justice that
he came lawfully thereby, then the same shall be forthwith
delivered over by order of the justice to the rightful owner
thereof, upon payment of a reasonable reward (to be ascer-
tained by the justice) to the person who seized the same ;
and the offender upon conviction shall pay not exceeding £20,
as to the justice shall seem eet.

IBy statute 4 & 5 V., c. 26, § 8, whosoever shall unlawfully
exhibt any false light or signal with intent to bring any ship
or vessel into danger, or shall unlawfully and maliciously do
any thing te the immediate loss or destruction of any ship or
vessel in distress shall be guilty of felony, and being con-
victed thereof shall sufer death. § 10. Whosoever shall by
force prevent or impede any person endeavouring to save his
life from any ship or vessel which shall be in distress or<
wrecked, stranded or cast on shore (whether he shall be on
board or shall have quitted the saine) shall be guilty 'of
felony, and being convicted thereof shall be liable at the dis-
cretion of the court to be imprisone'd at hard labour in the pro-
vincial penitentiary for the teri of his natural life, or for any
term not less than seven years, or to be imprisoned in any other
prison or place of confinement for any terni not exceeding two
years. § 11. Whosoever shallunlawfully and maliciously des-
troy any part of any ship or vessel which shall be in distress, or
wrecked, stranded or cast on shore, or any goods, mer-
chandize, or article of any kind belonging to such ship
or vessel, shall he guilty of felony, and being convicted
thereof shall be liable, at the discretion of the court, to be
imprisoned at hard labour in the provincial penitentiary for
any term not less than seven years, or to be imprisoned in
any other prison or place of confinement for any term
not exceeding two years.

By stat. 4 & 5 V., c. 27, § 24, if any person shall assault,
ari strike, or wound any magistrate, officer, or other person
whatsoever, lawfully authorised, on account of the exercise
of his duty, in or concerning the preservation of any vessel
in distress, or of any vessel, goods or effects, wrecked,
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stranded or cast on shore, or lying under water, every such
offender being convicted thereof shall be liable to be impri-
soned at hard labour in the provincial penitentiary for any
term not less than seven years, or to be imprisoned in any
other prison or place of confinement for any term not
exceeding two years.

For proceedings to recover penalties under 4 & 5 V., c.
25, see title "Summary Conviction."

PAWNBROKERS.

By the 14 & 15 V., c. 82, § 1, pawnbrokers are required
to take out a license annually under the penalty of £50.
§ 2. A duty of £15 thereon to be paid to the collector of
customs. The subsequent clauses of the act contain pro-
visions for regulating the mode of carrying on the business,
the rates of profits to be taken, the giving of notes or
duplicates for the articles pawned or pledged. The arrest
of parties ofering goods in pawn not giving a good ascount
of themselves-their committal to gaol by a justice--the
granting of a search warrant to the owner of goods suspected
to be unlawfully pawned, &c.; and by § 24, suclh justice may
compel any pawnbroker to produce his books and vouchers,
and if he neglects or refuses to produce the same in a true
and perfect state, he shall be liable to a fine not exceeding
£10 nor less than. £5. § 27. But no fees shall be taken
by any justice& for any warrant or snummons issued under the
act. For the remaining provisions the act itself may be
referred to.
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treasurer. § 33. Associations to hold an annual fair or
exhibition to be open to all competitors from any part of the
province. The directors to 'hold an annual meeting during
the week of the exhibition, and at such meeting shall elect a
president and vice-presidents, and appoint the place for
holding the next meeting and exhibition, and may make rules
and regulations for the management thereof, appoint a local
committee at the place of such exhibition and prescribe their
powers and duties. § 34. The Board of Agriculture in con-
junction with the president and vice-presidents of the Board
of Arts and Manufactures, or any persons named by the
board in their place shall be the council of the association,
with full powers: and all grants of money, subscriptions, or
other funds appropriated for the use cf the association (except
money collected by or granted to any local committee for
the local expenses of the exhibition), shall be received by and
expended under the direction of the said board as such
council, and the secretaries of the said board and of the
Board of Arts and Manufactures, shall be ex officio joint
secretaries of the association. § 35. All contracts and legal
proceedings of the association shall be had with the Board of
Agriculture, so constituted as such council in its corporate
capacity. § 36. Municipalities authorised to grant money
or land in aid of the association, or of any Agricultural or
Horticultural Society, or Mechanies' Institute within the
municipality.

AGRICULTUTRAL SOCIETIES IN UPPER CANADA.

County or Electoral Division Societies.
§ 37. An Agricultural Society may be organised in each

electoral division whenever fifty persons shal become members
thereof by signing a declaration in the form A annexed to
the act and each paying not less than five shillings annually
to the funds of the society, a true copy of such declaration
(within one month after the money has been so paid), to be
transmitted to the Board of Agriculture. § 38. The object
of such societies, and of the township or branch societies in,
connexion. therewith shall be to encourage improvement in
agriculture or horticulture, by holding meetings foi discus-
sing and for hearing lectures on husbandry, by promoting
the circulation of agricultural periodicals, importing seeds,
plants and animals of new and valuable kinds, by offering
prizes for essays on questions of scientifte enquiry relating
to agriculture or horticulture, manufactures, and works cf
Part, and by awarding premiums for exellence iin raisng or
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introducing stock, the invention or improvement of agricul-
tural implements and machines, the production of grain,
vegetables, plants, flowers and fruits, &c. The funds not to
be expended otherwise, and the directors empowered to make
by-laws. § 39. Annual meeting to be held on the third
week in January for the election of a president and vice-
president, a secretary and treasurer, and not more than seven
directors. § 40. Presidents of township Agricultural
Societies, and of Mechanies' Institutes receiving government
aid, and of Boards of Trade (or any other person appointed
by such society, institute or board, in the place of such

president), within the county, to be, in addition to those
before named, ex officio directors of the county society. Pro-
vided that such to'wnship society and Mechanics' Institute shall
have contributed £2 10s. annually to the funds of the county
society. § 41. Meetings of the officers and directors to be
held pursuant te adjeurnment, or called by written notice to,
and by authority of the president, or senior vice-president
in his absence, at least one week before the day appointed.
Five to be a quorum. § 42. Said officers and directors to
prepare and present at the annual meeting a report of their
proceedings during the year, and to contain certain statements,
also a detailed statement of receipts and disbursements; a
true copy of such report certified by the president or secretary
to be sent to the Board of Agriculture on or before the first
day of April following. § 43. County societies to receive
reports of township or branch societies and transmit them to
the Board of Agriculture with appropriate remarks. § 44.
Officers and directors to answer queries and afford such in-
formation from time to time to the Board of Agriculture as
may be required, touching the interests or condition of
agriculture in eiich county, and generally to act as far as
practicable upon the recommendations of said board.

TOWNSHIP SOCIETIES.

45. A township or branch Agricultural Society may be
organised in each township in Upper Canada, or in any two
or more townships together whenever a sufficient number of per-
sons, not less than twenty-fve, shall become inembers by signing
a declaration in the form of schedule A, and subscribing not
less than £10 annùally to the funds thereof. A true copy
of such declaration certified by the president or vice-president
of such society, to be forthwith transmitted to the county
society. § 46. Such societies to hold their annual meetings
in the second week in January, and elect a president, vice-
p'esident, secretary and treasurer, and not less than three
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nor more than nine directors. § 47. Said officers and directors
to prepare and present to their annual meeting a report of
their proceedings during the year in the same manner as
county societies, and transmit a certified copy to the secretary
of the county society in time for their annual meeting in
February.

HORTICULTURAL SOCIETIES.

. 44. Any number of persons, not less than twenty five
may form themselves into a Horticultural Society for any
city, town, village, township or parish, or union of two or
more thereof, in Upper or Lower Canada, by signing a
declaration in the form of schedule A, with necessary alter-
ations as to name, and subscribing not less than £10 annually
to the funds thereof. § 49. Declaration to be in duplicate,
one part to be written and signed on the first page or pages
of a book to be kept by the society for recording its proceed-
ings during the first year ; and the other part written and
signed on paper or parchment to be sent by post to the
Minister of Agriculture, who shall cause a notice thereof to
be inserted in the Canada Gazette. § 50. After insertion
in the Gazette, such society to be a body corporate and politi;e
with power to hold and alienate property. § 51. And power
to make by-laws for prescribing the mode of admission of new
members and election of officers and regulation of afiairs.

'52. To hold annual meeting in the first week in February
and at such other time as may be provided for by its by-laws:
and at such annual meeting to elect a president, vice-president,
a secretary and treasurer, and not less than three nor more
than nine directors. § 53. Said officers and directors to
prepare and present tO the annual meeting a report of their
proceedings during the year as directed for county Agricul-
tural Societies, but with reference to Horticulture only.

GENERAL PROVISIONS.

§ 54. The exhibition of the county society shall be held
whenever the majority of the directors, or of a quorum, shall
think fit, giving public notice thereof. It shall be lawful
for two or more county and township societies, by agreement
between the directors, or a majority, in each society to unite
their funds for the erection of suitable buildings, for exhibiting
articles of produce, manufactures or works of art, or for
animal or extra shows, ploughing matches, or for any other
purpose likely to promote agriculture, horticulture, arts or
manufactures, with power to hold or alienate land, &c. § 55.
Whenever the president ad secretary of the Board of

Øj0riettttral %otte.
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Agriculture shall certify to the Minister of Agriculture that
any county society has sent to the board reports and state-
ments as required by the act, and that the treasurer or other
officer of such society has transmitted. to said board an
affidavit in the form of schedule B, sworn before a justice,
stating the amount subscribed for that year, and paid to the
treasurer of the county society by the members thereof, and
by the township societies, it shall be lawful for the Governor
to issue bis warrant in favour of such county society for a
sum, out of any unappropriated moneys in the hands of thèe
Receiver General, equal to three times the amount appeariug
by such affidavit to be in the hands of the treasurer : provided
that no grant shall be made unless £25 be first subscribed
and paid to the treasurer; and provided, that the wiole
amount granted to any such Electoral Division Society shall
not exceed £200 per annum, save and except that each of
the counties of Lennox and Addington, Huron and Bruce,
separately shall be entitled to receive a sum not exceeding
£200, on the conditions specified in this act: and that the
counties of Prince Edward, Welland, Haldimand, Grey,
Holton, Kent, Carleton, Essex, Lambton, Lincoln, Norfolk,
Peel and Perth shall be entitled to a sum not exceeding £250
per annum, and on the conditions aforesaid. § 56. The
electoral divisions designated in 16 V., c. 152, as Nos. 21,
22, 23, 24, 25, 26, 27, 28, shall each be entitled to receive
a sum not exceeding £100 for the encouragement of horti-
culture, agriculture, manufactures and works of art within
their respective limits: provided that a full equivalent for the
sum to be so paid by the government be subscribed and paid
to the treasurer of a society to be formed within such electoral
division in the same manner as county agricultural societies
under § 36 of this act, to be called " the Society for the Upper
Canada Electoral Division No. 21," (or as the case may be.)
§ 57. Township or branch societies duly organised and send-
ing a report of its proceedings to the county society, entitled
to a share of the grant to the county society in proportion to
the amount subscribed by members and deposited with the
treasurer of the county society on or before the lst May in
each year, as compared with the amounts deposited by other
township or branch societies. And the sum so deposited
shall be repaid along with its share of the public grant when
received by the county socity. Provided that three ffths and
no more of the public grant shall be subject to division among
township or branch societies : and tiat the declaration men-
tioned in § 45 shallbe deemed a sufficient report for the first
year in which any township or branch society may have been



organised, and that no sucli township or branch societies shall
thus receive more than three times the amount so deposited, and

provided that no member of a township society shall by virtue
of his subscription thereto be admitted as a member of the
county society. § 58. The Board of Agriculture to receive
andi pay over to the county societies the public grants. The
said board retaining for the use of the Agricultural Associa-
tion one-tenth part of all such grants. § 59. Any treasurer
or officer making any false affidavit or return shall forfeit
£10 for every offence, and be liable to prosecution for per-
jury. 60. County societies duly organised to be bodies
corporate, with power to hold land as a site for fairs and
exhibitions, or for a school farm, and to sell, lease or dispose
of the same:- and any township or branch society duly
organised may at any regular meeting adopt a resolution for
incorporation, and upon filing the same with the Secretary of
the Board of Agriculture, be thenceforth a body corporate
with the like powers as county societies. § 61. Provision,
authorising ceounty or township societies to purchase land for
a school farm for the instruction of pupils in the science and
practice of agriculture, not exceeding 100 acres. ,62. In-
terpretation clause, the word "county " to mean Electoral
Division, except where inconsistent; and the words "Elec-
toral Division" shall mean a division for the purposes of
representation. 63. Provides for the apportio4ment of
property between Electoral Divisions which originally
belonged to the county society of which any such Elec-
toral Division formed a part. § 64. The provisions of
this act to extend to any new counties or new Elec-
toral Divisions hereafter to be formed in Upper Canada,
but no such new Electoral Division shall be entitled to more
than £200. § 65. Provides for the first meeting for the
formation of Electoral Division Societies under this act.
Such meeting to be called by the warden of the county in
the third week in January, and all subsequent annual meet-
ings to be called and held as provided in § 39 of this act.

SCHEDULE A.

We whose names are subscribed hereto, agree to form our-
selves into a society .under the provisions of the act of the
legislature (title and date of this act) to be called the , county
(township or branch, as the case may be) Agricultural Society
of the county of ," (or township of ); and we hereby
severally agree to pay to the treasurer yearly, while we continue
members of the society (any member being at liberty to retire
therefrom upon giving notice in writing to the secretary, at any

109
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time before the annual meeting, of his wish so to do) the sums
opposite our respective names, and we further agree to conform
to the rules and by-laws of the said society.

NAMES. S.D.

SCHEDULE B.

County of , I A. B., of the township of treasurer
to wit. of the county Agricultural Society, of

make oath and say, that the sum of has been paid into my
hands, since the first day of February last, by the township
Agricultural Societies of the said county, as and for the mem-
bers' subscription for this year; and that the sum of bas
been paid into my hands, as subscriptions for this year,-by
members of the said county society'; and that the said sums,
making in the whole the sun of , now remain in my hands
ready to be disposed of according to law.

Sworn to before me, this A.-B.
day of A.D. 185

C. D.,
Justice of the Peace for the County of
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Stealing printed forms,
newspapers, &c......... 652

Obstiucting the mail... 652
Danmaging or destroying

letter bag .......... 652
Drunkenness of mail-

carrier .................. 652
Toll-gate-keeper ob-

structing the ma . 653
Soliciting others .tooom-

mit offence...... 653
Recovery of penalties.. 654
Branch ~offides.......654
Penny post delivery .. 655
Mail contracts..6546,655
Newspapers, periodicals 656

Pot and peai a . 657
Pound breachi... 6
Pound keeers66
ProeaunireM..
Prescriptiön . ... 66
Presënatnit..... 666
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FPrison breaking ....... 667

Pri soner.

Rescue ..................... 784
Escape . 310, 667, 845
Defence by counsel ...... 668
Copies of depositions, en-

titled to .................. 668
Dying in prison 203, 227, 304

Prize fighting. . 669

Probate.
Office of executor......... 669
Office of administrator... 669
Probate, how granted... 670
Administration, how

granted ................. 672
Payment of debts......... 679
Registering probate...... 726

Profaneness &c, 827, 184, 102

Provident societies ... 675

Provincial parliament.
Demise of the crown...... 676

Provincial revenue.
Appointment of officers. 676
Penalty for taking fees. 676
Fraudulent embezzle-
ment by ..................... 677

Provisions.
Sale of unwholesome, in-

dictable ................. 677
Forestalling ............... 346

Public health ......... 677

Public lands.
Removal of intruders... 679
Penalty for cutting tim-

ber..................... 679, 682
Free grants .......... 680
Sale of ..................... 681
Clergy-reserves............ 681

Public meetings, organi-

zation of.......... 682

Public officers.
Security by ............... 685
Indictable for neglect of

duty ...... .......... 596

Public works.
Transfer of roads........, 687
Companies for acquiring 690
Riots at............... 692

Public worship........ 694

Punishment............694
For botter proportioning 700
When by imprisonment

ntise petentiary 700

PAGE

Quakers, affirmation by. 701
Exemption from militia. 574

Qualification of justices. 441
Quarter sessions (see in-

frc sessions).

Railways.
Consolidation act......... 702
Fences ...................... 703
Tolls ........................ 704
Shareholders liability... 706
Actions, fines and penal-

ties ....................... 706
Working of the railway 708
General provisions 709
Malicious obstruction... 711
Stealing or forging rail-

way tickets ............ 711
Accidents on railways... 713
Appointment of inspec-

tors...................... 713

Rape ............ .... 715

Rebellion, amnesty for.. 27

Receivers of stolen goods 717
Taking rewards............ 718
Advertising rewards...... 718
Trial ......... ............... 842

Reciprocity (trade with
U.. S.)............ 719

Recognizance.
General form of. .473
To prosecute............... 474
To prosecute and give

evidence............ 474
To give evidence. 474
Commitment for refusal

to. enter into.......... 474
Respiting............... 212, 720
Forfeiture...............811, 720

Records, stealing of .... 526
Recorder, appointment

of ............... 721

Recorders' courts . 721
Sitting ...................... 721

Reformatory prison.... 722
Registry office ........ 724

Registering memorials... 724
Probates of Wills. 726
Registeringjudgments 727,729
Registrar's fees.... 728
Forging certificate. 72
Discbarge of mortgage or

judgment..........726
Registering map. 727
Holidays at..,.. 722
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Religion. . 729

Religious societies... 73 1
Religious worship . 734
Rent (distress for). 501

Costs of distress......... 509
Replevin.... ....... 505
Rescue............. 34
Restitution of stolen

goods. ... .*35

Returning officer (elec-
tions) . .195, 290, 607, 621

Returns by justices.... 447
Ring dropping ....... 524

R iot, rout, &c. . ... .. .. 736
Riot at common law. 73
By statute ................. 737
Proclamation for rioters
To disperse............ 737, 738
Indictment.................. 739

Rivers and navigation.
Obstructions............ 740

Roads and bridges.
Obstructions......376, 377, 380
Repairs of by municipali-

ties . ................ 692
Tollnot demandablewhen

out of repair............ 383
Incorporation of compa-

.... 380

Road allowances.
Enclosureof............ 540, 740
Stopping up .......... 741
Saleof................. ... 741

Robbery ............. 742
Robbing the mail... 744

Rogues and vagabonds. 844
Roman catholic reli-

gion ....... 190, 191, 838

Sabbath...............745
Sacrilege............. 745
Salmon ............. 746
School, normal.... .169, 170
Schools, common ...... 161
Schools, grammar.. .... 365
Schools, Roman Catholic 175
School libraries,

163, 166, 169, 170
School teachers, super-

annuation.........175
Search warrant ... .451, 746

May be issued on a S
day......... O 0....ý747

Sedition............. 747
Selfdefence(se defendendo)392
Servants ............ 748

Larceny by ............. 522, 527

Sessions.
.urisdiction ................ 749
Time of holding .......... 752
Proceedings at ........ 752
'Precept to summon ...... 758
Style of the sessions...... 758

Sheriff............... 759

Ships
Setting fire to ......... 121, 764

Shopkeepers (licenses).. 764
Skilled labourers . 572

Sleighs, withont bells... 835
Smuggling ...... .265, 267
Soldiers.

Mutiny act................. 765
Desertion.................... 268

Special constables .... 186

Special jury,........... 432
Spirituous liquors.

Sale of without license.. 765
Standard measure . 767
Statute labour......... 767

Stealing (sec supra
"Larceny.")

Steam vessels.
Provision against acci-

dents ..................... 769
Inspection of boilers, &c. 769

Stills ............... 770
Stolen goods, receivers of

717, 718
Suicide ............. 395
Subornation of perjury. 634
Subpæna, form of...... 758

Summary conviction, 16
V. c. 178.
Information before one

justice ........... 795
Issning summons ........ 797
Warrantincase of default 780
Backing warrant ....... 781
Summoning witnesse 83
Complaintto beinwriim-784
Limitation of time.
Hearing ........... 786
Non-appearance cf d

fendant...........786
Proceedings . .. 788

tdenee..... . ... ... 789
Adjourcnment...... 789
Conviction.:.. ......790
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Costs ......................... 791
Warrant of distress...... 791
Liberation of defendant. 792
Commitment in default

of distress ............ 793
mprisonment..........794

Dismissal of complaint... 794
Poceedings after appeal. 794
Payment of penalty...... 79.5

Forms.
Summons to a defendant 797
Warrant ........ ............ 798
Warrant of committal

during an adjournment. 799
Recognizance on adjourn-

ment ..................... 799
Summons to a witness... 801
Warrant ............... 801, 802
Commitment .......... 802
Warrant to remand de-

fendant .......... ....... 803
Conviction..............804, 805
Order..............,806, 807, 808
Warrant of distress... 809, 810

acking .................... 811
Commitment......812, 818, 814
Warrant of distress for

costs................. 815, 816
Commitment............816, 818
Information, general

form .................... 819
Dismissal, order for ... 819
Certificate of ......... 809, 820
Notice of appeal......... 820
Recognizance ............ 821

Summons ............ 823
Sunday ............. 825

Warrant on ............... 451

Surety for good behaviour 825
When forfeited ............ e 827

Surrogate courts. 671
Surveyors . ...... ... 516, 827
Swearing, profane . 827

Taverns ..... .. .416,423

Telegraph...... ... .. 828
Malicious injury to ...... 828
Incorporation of compa-

nmes...............
Temperance hotels .... 425
Tenrants

r.eny ..... 527
Iplevin by..........505

udulent removal of
oods .......... 0

Orhnling.......508

PAGE

Theftbote,...........829
Threats ..... *........ 829
Timber rafts..... 831
Title deeds, &c., steal-

ing of............ 826
Tolls...............831
Town Reeve.........831
Training, unlawful ..... 832
Transportation ........ 833

Returning from............ 834
Travellers ........... 834
Traverse (abolished)... 836
Treason ............. 836

By aliens .................. 19
Effects of attainder ...... 75
Prisoner entitled to copy

of indictment..,......... 8-9
Petit treason.............. 839
Misprision of treason ... 819

Trees, saplings, shrubs.
Malicious injury te. 840

Trial.
Verdict at .................. 841

Tunkers.......... 574, 701
Turnpikes...........842

Unorganized tracts .... 842

Usury.............. 843

Vagrants...........
Vegetables.........
Vessels............
Viewers.............

844
846
847
433

Warehouse, stealing in 847
Warehouse-man.

False receipts by. 847
Warrant............ 847
Watercourses ........ 537
Weights and measures. 848
Wife (her responsibili-

ties in law). ....... 851
Wills.............. 853
Wines.............. 853
Witnesses...........853

Expenses of . 854 855
Wolves ............. 856
Women .......... ... 856
Woodl..............856
Workmen .. ... 57

Wrec1.. ... ...... 858
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