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TIHE MASON AND SLIDELL CASE,

Questions of vight and wrong are of duily occurrence be-
tween individuals, and attract Ittle attention beyond the
circle of those immediately interested. But where the
question raised is onc between nations, not only the sub-

jects of these nations, but often the whole civilized world,

is interested in the proper solution of the question.

Just such a quection was lately pending between Great
Britain and the United States of America.

A British mail steamer called the Trent sails from
Havanna to England.  She has on board, amoug other
passengers, two gentlemen called Mason aud Slidell.  She

The law of nations is what lawyers term fea non seripta
or unwiitten faw, 1t is nutto be found wiitten in any code
or sct of statutes. It in this respect resembles the common
Its source is the liw of reason.  Traces
“of it may be found in the writings of eminent authors of

acknowledged international authumity  Where these aro
silent, reference is muade to the conducet and practice of
nations.  Where this fuils, reference is made to the prin-
“ciples of natural ju-tice which are common to all mankind,
of whatever language, col

No court exists for the administiation of this law.  No
tiibunad has jwisdiction, unless by consent, to adiudivate
“upon the jarring interests of vontending powers.  The de-
cirion of such questions is tou often left to the god of battles.

law of England.

our or ereed,

Waue is nogreat evil. It usually arises between two
It sometimes extends to several nations: but at
which take no part or Ict in the
The belligerents have their
The rights of the

natious.
all times there are nations
dispute.  Lhese are neutrads.
rizhts and neutrals have their rights
ote are the obligations of the other.

1t is the oblization of a neutial power in all things to

“show strict impaitiality to the belligerent powers.  If she
actively favor onc of the parties to the picjudice of the

“other, shie 1s no longer a nennial.

But commeree beiween nations is not to be stopped be-
Ccause two pations are at wae.  Commercee no doubt may
suffer, but is to suffer as litide as possible consistent with
the rizhts of the belhigerents.

o Tt is the right of a belligerent nation to deprive her
opponent of cvery thing which way evable her to resist or
injure. It is her right to intereept every dhing relating to
war, whether carried by neutral vessels or not.

his

Iu order that comwmerce may subsist in as great a degree

“of freedom as consistent with the laws of war, there are

I certain rales to be observed onwhich most civilized powers

s appear 10 be agreed.

" One rule is that a bellicerent may, on the high seas, in-
tercept zoods contraband of war, such as arms, ammuni-

is mntercepted on the sea by a United States vessel of way U0 timber for shipbuilding, naval stoves, and even provi-

alied the San Jacinto. She is buarded by Captain Wilkes,
the commander of the San Jacinto, who takes into custody
Messrs. Mason and Slidell and rewmoves them to his own
vessel.  The Trent is then allowed to proceed. It is
believed that these two gentlemen were aceredited agents
of the government of the Confederate States, and it is sup-
posed they carried despatches frow the government of the
Confederate States, but the contents of the despatehes are
unknown.

The yuestion was whether the conduct of Cuptain Wilkes
was justified by international law or the law of nations.

stons under certain circumstances. (Vattel, 337; Chiuy’s
» Law of Natiens, 119, 128.).  This is aright fully ackuow-
, ledged by Great Britain.  ( Darker v. Blukes, 9 Kast. 283.)
| The r' e to intereept necessarily imvolves the right to
rsearch. (Vatte!, 339.) A nveutral ship refusing to be
I'searcheld, woule from that proceeding alone be held con-
{ dewmued as a lanful prize. (Vattel, 539.)
[ The visitatica must be Hmited to an inguiry with a view
lto the scizure of such contraband goods as may be on board,
and to ascertain the vessel's nentrality. (Wheaton, 591,

1oote a.)

o
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l( thc \oescl vivlate her neutrality she is liable to con-
fiscation. (Wheaton, 367 ; Phillimore, 370)

Of the sume nature with the canying of contraband
goods is transportation of wilitary persons or the canymy
ol despatches in the service of the enemy. (Wheat b, 562,

Military persons are in the nature of contraband of war, '

The transportaticn of a person not upun military service is
an innocent act. (6 Rob. 428.9.)

Despatches are detined as « all official communications
of official persons in the public affairs of the government.’
(6 Rob. 65.) Butit is not every despatch that is contra-?
band of war. The right to seize w despatch, if it exis s at
all, is only to scize when beeause of its character it is eal.
culated to proaote the cause of the cuemy. (6 Rob. 457.)

Nor does the were earrying of despatches, even if hostile |
in their character, affect a vessel's neutrality.  The des- |
partches must be fraudulently that is knowinely earried, or

the vessel be specially hired to earry them. (Wheaton, 563.5 !

What did Captain Wilkes seize? Not goods contraband
of war, for there were none such.  Not despatches, for
were agne such discovered.  1le scized two persons. so far
as showa, without any military position 1u the Confederate
States.

The United States has admitted the right in time of war
to search their merchaut ves-els, not only for @ouds con-
traband of war, but even for persons in the military and
naval service of the cuemy ; but always denied the right to
search for mere subjeets on an American ship.

The right which she always denied to others is not une
which she could with 1eason have claiwed to herself,

What Great Britain disputed, however, was not o much
the right to search as the sight to seize. The one was a
were inquiry, the other was an act of judement.  What right
had Cap.ain Wilkes to decide upon the liability of Messrs.
Mason and Slidell to arrest?  Who made him the judue
to determine a question involved in so much deubt, and
of such internativnal magnitude ?

No despatches were found.  There was nothing shown
to justify a well gronuded suspicion. It was said the owners
of the vessel knew they were violating international law by
carrying these men. If so the veseel should have been
seized. The questions involved 'would in that case have
been quictly determined in an adwiralty court of competent
jurisdiction.

The want of ~a internationzl court is a disgrace to our
present boasted state of civilization. Courts are constituted
for the determinatiun of questions, both great and small,
among subjects of the same state. In this way peace is
preserved and society is preserved.  But where questions
arise between contending states—for the want of a properly

coustituted tribanal- —.nppv.nh are nade to nrnms, 103500
_set aside, and svciety cutraged.

Happily, owing to the prudent conduct of the United
States wovermment, war between Greas Britain and the
i United States is fur the present averted.  We are thankful
Feor the vesult. Tostead of upbraiding the government of
the United States for its weakness, all friends of peace will
admire its firmness.  An error acknowledged is a victory
won,~—a victory none the less glorious because bloodless—a
vietory which belongs to neither party but to both—a tri-
umph—not of arms, but of reason ant justice.

MR. JUSTICE BURNN,

We make roem in this number for the admirable address
delivered by this Jearned judge to the Grand Jury at the
rlate Assizes for the City of Toronto.

It is seldom that we find an address so able and so
learned delivered on such an occasion.  When we do find
one such it is a duty which we owc to the profession to
preserve it in, and to make it known through, the columns
of the Law Journal.

LMW SOCIETY, UPPER CANADA.
LASTER TERM. 1Sul

ATTORNEYS

ADMISSION FOR

STORY'S EQUITY JURISI'RUDENCE.

. Under what general heads does Story treat this subject ?
. When is a cross bill proper?
. What shouid an unswer contain ?
. Give instances of the ¢ Auxilary” Jurniediction of Equity.
5. HMow far does Euity intertere in matters of reat ?
. What exceptions prevail to the general rule, as to parties to
suits ?

7. What is the right of contribution, and between whom will ig
be enforced ¥

BLACKSTONE'S COMMENTARIES.
1. In what does the right of property con t?
2. What are the four chief refations in which persons stand to
each other in private life ?
3. What are tho three points to be considered in construing o
remedial statute ?

SMITII'S MERCANTILE LAW.

1. To what limitations is the right of an undisclosed principal to
sue on a coptruct made by his agent subject ?

2. Upon what does the negotiability of bills of exchange and
promissory notes respectively depend ?

3 What is an endorsement in full,
endersement, and an endorsement ¢ sans recours,’
the effect of such endorsements respectively ?

4. What is a charter party, and a bill of lading.

in bLlank, a restrictive
' and what is

WILLIAMS ON REAL PROPERTY.
1. What was the effect of a warranty, aud how has it been

aflfected hy recent statutes ?
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. What are up, wutulory ru]uncmenm wm. reference tolmsc |m bdls of cxch ange, what are_the pxmuptl rulcs which are to

hold interests ?

3. How fiwr i3 o covenant affected by a license once given for
2 breach of it?

4. What limitations exist with respect to exeeuntory interests i
jand ?

Cr

What are tho requisites of a Will of realty ?
6. How may cstates tail be effectuaily barred ?
7. Give examples of vested and contingent remainders.

STATUTLS, PLEADINGS, AND PRACTICE.
1. What statutory provisions cxist with reference to the Court
of Chancery ?

2, When will o discovery be enforced ?

3. What old forms of bills bave the geueral orders abolisbed ?
4 Sketch tae ordinary proceedings 1n a suit in Chancery, from
the begioning 10 its termination.
5. When infants are party defendants to a bill, how can 2he
plaintiff proceed against them, notwithstanding their disability ?
6. What is necessary in entering an sppearance to a writ of
ejectment when the defendant intends to set up title in himself?

7 In what cases and at what period of the suit has a court or,

Jjudge power to refer to arbitration compulsarily ?

8. Under what circumstances will au awmeudment be allowed st
the trial in case of mivjoinder of defendauts ?

9 tu what cases of replevin is an order of a judge uunceessary
before issuing the writ?

EXYAMINATION FOR CALL.

TAYLOR ON LVIDENCE.

1 What are the rules relating to secondsry cvidence, ard its
reception ?

2. Distinguish between evidence, competent cvidence, and satis-
factory evidence.

3. What exceptions are there to the rule, that communications
between attorney awd client are privileged ?

4. What are the rules respecting the right to begin and reply ?

5. What is the cffect of judgments, both as regards parties and
strangers ?

6. What ave the proper functions of judge and jury respectively ?

STEPHEN ON PLEADING.
1. What construction will be put on the language of a pleading
which admits of two constructions ?
2. Are there any, aud if so what class of pleas which neither
traverse nor confess, and avoid the declaration ?
4. What is a departure, and what is the first stage in pleading
at which it can occur ?

ADDISON ON CONTRACTS.

1. How would an ordinary contract and & bill of exchange
respectively be affected by the ccnsideration being partly legal
and partly illegal? Give your rcasons.

2. What will be a sufficient acknowledgement in writing to take
a debt out of the Statute of Limitations.

3. Mention any contracts which will be binding if under seal,
but not otherwise.

BYLES ON BILLS.
1. Tu cases of conflict between the English and Forcign law as

wovern?

2. In what cases may notice of dishonour be excused ?

3. What s the general vight acquired by the traosferee of & Lill,
atd what exceptions cxist thereto?

4. When does the Statate of Limitations begin to run ia the
case of & prowissory note payable on dewand?

5. 1f the holder of a bill agrees to renew it when it becomes Que,
is ue bound to do so?

6 How far i3 a renewal bill affected by the clhiaracter of the
consideration for the original bill ?

SMITH'S MERCANTILE LAW.

3. What warrauties on the part of the insured are mmplied in a
martine policy ?

2. When does the right to stop win trancitu arise? What is its
effect on the property m the gouods scized ? and how may it be
defeated ?

3. What is the difference between o factor, s broker, aud a
del credere agent ?

STORY'S EQUITY JURISPRUDENCE.
1. ¢ Qui prear est in tempore, pofior esl in jure.” I3 this princi-

| ple of universal application in Equity ?

2. How must trusts be evidenced? and what exceptions are
there to the general rule ?

3. What dufference is there in the nature of a contract at Law
and in Equity?

4. Give examples of the jorisdiction of ¢ Auxiliary Equity”?

6. Under what circumstances may a discovery be cowpelled,
notwithstanding a forfeiture or penaliy may result therefrom ?

4. Mention some of the principles luid down by Story, as to
¢« Equity pleading.”

WILLIAMS ON REAL PROPERTY.

1. How may the estate of a tenant for life be forfeited ?

2. Explain the cffect of the statutes passed in the 13th and 27th
years of Queen Elizaheth upon alienations of property.

3. Under what circumstances has & specialty creditor priority
over a simple contract creditor ?

4. How can ap interest in a term of years be surrendered ?

5. Wherein does the Law of Canada diffec from that of England
as to a wife's dower ?

6. How fur huve statutory provisions affected the Common Law
wodes of alienation of cstates.

STATUTES, PLEADING, AND PRACTICE.

1. What discretionary jurisdiction was given to the court of
Chancery, by the Act which first established it in Upper Canada ?

2. How must a defence to « suit in Equity be set up 2 and dis-
tinguish between the present and the former practice.

3. Whbat jurisdiction has Chancery over infants and their estates?

4. What is tho affidavit of production, and whac sbould it
contain ?

6. In what cases will the Court of Chancery still commit by the
writ of attachment ?

6. What is the present course (instead of attachment) to enforce
an award for paymenrt of moncy whero the order of reference has
been made a rule of court ?

7. What must be the nature of o debt to be the 2abject of gar-
nishmeant ?
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¥ What s the efleet of a verhiet for the defendant rcp‘u\'in! Swanstun ond Tt and Loan Company v, Strorg — Ljectment,

on the sngle resue of non e pot ?
9. What 1s the effect of witlulrawing n record, wathdianing a
juror, and the jury berng discharged, tespectively ?

JUDGMENTS,
QULEN'S BbLNCN.
Piecent: Romissox, CoJo; Mchuay, J.; Beras, J,

16th Decemitar, 185610
Murray v, Brjdges —XNo rule

Drew v, Finluyson.—Rule refuscd,

Burke, assignec of sheri} v, Glover and MeTavi —Rule to stay |

proceedings on n repleviu bond.  Ruie ab-olute

Shedden v. Warthingran — Action ou a scated contract to deliver
on cars of Norihern Radway certuin stone, nceording to spee-fica-
tion  DPayments to be made monthly  Pleas: 1. Nuu oot puctum ;
2. Did not delivers 3. Dl not dehver as required  Vensher for
plainutl; and rule for new trial, on the ground of verdict being
contrary to evidence and judge's charge.  The judge was dissatis-
fied with verdict.  Rule abrolute for new trial on pagment ot costs.

Vanwart v. Curpenter.—~ Action on guarantee  Trial at Hamil-
ton, before Hagarty, J.  Pleas: 1. Non assumpar; 2. Goods not
goods of phaintiff; 3. After gonds delivered, agreed that plainnif
should give time to creditor; 4. That creditor dehivered bills ot
exchange, &c., in full of debt. Issue. Rule absolute for new
trinl without costa,

In re Higginbotham and Moore.—Rule on jndge of county court o

Welhington fur & prebibition restrning bim as judge of divicion
court from proceeding on claim not within jurisdictron.  Plaintff
did nat nttend, but instructed counsel o attend trinl; and ohjee-
tions were made as to jurisdiction, but overruled bv the judee.
Plaintdl in division court sued for 425, abandoning £1 3s. 8d

Before the six days for moving for new tral, juwlge gove leave to

Go6ff to ameud bk claim, 0 9510 bring it within jarisdiction
Af Givisom ceurts The phiintti's case, as <hown by the firer
stawem ent, showed the action was not within the juni~diction of
the division court.  The judge then allowed the amendment. 1t
there was any irregularity in granting the amendment, that is no
reason for awarding the prolntition, if case now within division
court; and as the defendaut bias woved for n new trinl in the
court below, casc allowed to go on as it now stauds. Rule
discharged.

Grey v Ilarding —Trespass.  Plaintiff was ejected at a time of
great sevenity of weather.  The plaintifi's children were diriven to
take shelter in o barn, totally unfit to shelter them.  There was
an appearance of great craelty, on the part of the defendant, in
the way in which the plintff and lns family were treated  Ver-
dict for plaintiff ; and defendant moved for a new trial, or verdict
for defendant.  Jones v. Chupman, 2 Ex. 203, case in point
in favor of the defendant. Rule absolute to enter verdict for
defendant on secand plea.

Fraser v. Fralick —FEjectment.
ards, J.  Questioa submitted was, whether deed voluntary or for
good consideration.  Jury fouad for pluinuff. Rule absolute for
new tritl.  Costs to abule the event.

Colebrooke v. Corporanon of Township of Brantford.—Action for
not keeping bridge in repair, by whreh plaintitis carriage and
horses were damaged, and plrintiff”s legs broken  Trial at Brant-
ford before Rurns, J. Defendants pleaded ihat they bad passed
by-taws to keep roads in repair, and had employed overseers for
the proper keeping in repair of all roads and bridges in the muui-
cipality., The municipahty are the owners of the roads aud
bridges, and are hound to keep them in repair, and are therefore
not like trustees or commissioners, who have only charge of such
roads and brudges.  337th scchion of municipal act requires every
corporation to keep ronds and bridges belouging to them w proper
repnir, and gives no action for neglect of go doing. The verdict,
therefore, allowed to staud. Rule for non-suit or new trial
dischurged.

Trial at Kingston, before Rich- :

“Petenmdant defended fur whole Juts and (niveed G improvaments,
Chut the plonul demed the vight, and contendad that this was ot
‘ t proper ease for assesgment of improvements Fhe jury tound
S L2y tor improvements, nnd £130 lor Iaud, being at £6 per acre,
i Showi that there was no proper swmvey.  Fer cur.—The noress-
“ment must be set aside, and rule absolute.

Jdddison v, Burrell — Metwon ot veplevin after distress for rent,
oAt the tial the defendant nnd s witnesses were pot present,
calthough vubgaenay had been sent tnough the post office in good
vume  The Jerter enclosing them was not received by delendant
{ uattl Gth Navember, aud trind bad taken pince on 16tn October in

s turn. Rule absolute for new trial. Costs to abide the event.

1

! Harmee . (Foumlock —Trover.  Trial at Beantford.  Defend-
ant had obtmned jadgment aganst Henry Havmer, and sought to
cataich certain chattels  The phunaft, lus san, Robert Hamer,
Jeliimed the goody, and under an interpleader in county court.
Verdiet tor Rubeet lamer.  After this the plainutf then brought
this action.  The interplender is an ostoppel,  Rule discharged.

Hler v Nolun and Fer —Trespass.  Motion to enter a non-snit
for defendant, cr for new trl.  The court think the plamnit
ought to Le non swited an the ground that the whole of the lot
was granted by the fust patent.  Rule abrolute fur non-suit.

Melacklin v. Mclloary.— Rule s to set aside judgment and all
_proceedings theteunder, on ground that judpment signed against
zood faith, after phnintitt's attorney had swid that he would not go
con with the suit, and on the merits  The motion was w ade two
years atter judgment was simved, and when defendant’s lands
were nhout bang sold vuder fi. su. lands.  Rule absolute on pay-
lment of costs.

" Mewburn v, Street.—Motion on behnlf of one Spalding, for leave
“to appear and defend.  In.formation filed for the fortenure of cer-
; tain land2,  Rule absolute.

South v, Pasley.— Action of trespass.  Motion on bebalf of
deteadant for new trial on ground ol execssive dnmages, and on
taw and evidence: mul on gound that case was taken i ab-cnce
of defendant’'s witnesses, who arrived a day too Inte, in couve-
quence of not receiving n letter by postin ime.  Ruleabsolute un
payment of costs.  Costs to be paid witsin ten days.

Cataraqui Bridge Company v. lioleomb ¢! al.—Declaration states
that plainhifts were owners and v pussersion of biidge called the
i Cataraqui bidge, and that defendants were in possession of
p steamer Comet: that by great npeghgence, misconduct and want
lof care of defendants van ther stemner agnivst the plamtiff's

bridge, thereby gremly injured.  Defendants contended at the
S trial that plamtiffs should shew want of care, negligerce or mis-
j conduct on prat of defendams.  Plaistflz contended that it was
| sufficient for them to shew that defendants’ stenmer was found
dritted against the aidge.  Judge ruled that the burden of proof
lay on phaivtiffs.  Planptiffs took a non-suit; and this term moved
to set the non svit nsude.  The cowrt tlank that it was sufficient
for plaintiffs 1o shew that defendants’ steamer was tound drifted
| sgainet the plainvfls’ bridge; and that the burden of proof lay on
detendauts.  Rule absolute to set nside non-suit.

Quren v. Brown —Motion for a new trial, on the ground of
rejection of waterial and aduissable evidence on the pait of the
prisoner.  Evidence of Dolan ought to have been receised.  New
triul granted.

Present: Ropivsoy, C.J ; McLrax, J.; Bonas, J.
Z1st Debember, 1861,
Wisconsin Bank v. Commercial Bank.—Rule nist discharged.
Corporation of County of Lambton 7. Pounseit.—Stands.
Churchwardens of St. George's Church, Quen Sound v Corpora-
ton of Grey et al.—Judgment for plaint fls on demurrer, with
leave to move to amend in once month. Plea held bad: st
Because no justification of trespass without a hy-law; 2nd.
Becanse county has no power to puss 8 by-iaw aficcuing o road in
lg e towa.
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W Ky v Smah —ladgment roll o be ameaded, nwl then
Judzment ot ventication tor pluaititl. & tauds ns 1o costa

Chapman v  Duabrey —Juigment for plannff upou demurrer,
with leave te move to amend withua one mouth,

Iayes ¢.0) Connor.—Rule ab- olute to euter verdict for defendant

Warts v. {lacell — Asignment for bencfit of creditore,  Held
bad on several grounds.  Appeal dismussed with costs,

Patton v. Melville.—Tostea to plaintif”

Auteacorth v. Paterson and wife —Idgment on demurrer for
plamufl’  Wiit of 1evivor proper 1emedy.

Wedderfi-2d v, Motealfe.—Appeal from county of Llzin  Dismissed
with costs.

Bidlimgton v. Buastedo — Action againet attorney for negligence.
Verdiet tor plantff under 15t connt tor 1s - Damages to stand
Verdict for detendant on secoud count: also to stand. Rule
dizcharged.

Lucas v. ffzowski —Rulc absolute for new trial upon payment
of custs.  Special jury suggested.

dustn v Suyder —Rule discharged.

LRuttan v, Deanash.— Stands.

Anstin v, Hewson —Rule discharged.

Watson v. Catlaway.- -Rule dischavged.

In re Portman and Pa'terson.—Appeal dismissed witl costs.

The Queen . George 11, vel.—Conviction affirmed.

MeLean, J., dubitanet.

CoOMUYON PLELS.

Present: Drarer, C.J.; Ricuarps, J.; Hsnry, J.
16th December, 1861,

Ry v. Dougyherty.—Posten to defeadant,

Amg v. Glassford —Action on bills of eschange. Declaration
contatned common counts,  Pleas—pnyment, and statute of hmi-
tations.  Detendant ohjected that planaff conld not proceed on
commoen counts, as writ was specinlly endorsed for bill ot exchange
Case was 1hied at county court, under »u order of judge i cham-
bers  Defendnut applied at tiiat to amend his pleahing,  Juidge
refused, v the grouud that he had not power to do so.  Verdict

tor plaint {f with leave to defendant to move to enter a verdict for

Lum.  Rule nesc tov leave to enter a verdict or for new trial, on
ground of mi~direction by judge, and on the ground that judg
should have nmended plens  Rule di-chinrged.
to aweud bis visi priuy record, aud judgment for plantitf on first
count,

Lortier v. Wilson —Judgment for defendants on demurrees. No
amendment allowed.

Bunk of Upper Canada v. Thamas — Action an note.
equitable gounds, that detendunt way surety for A. B, an

accomodation maker of note, and that phintils gave ae, unl
thevefore discharged defendunt.  Pimatffs demurred.  Judgment

for pbantiffs an demurrer.

Vilare v. Greatl Western Railway Company.—Appeal allowed.

Jenlkws v Wieleack — Action for smount of stock held by defend-
ant.  Defendant demnrs to decliration ruusing severa! obj-ctions:
one was that 2 4. fu. shonld have been is-ued against the Company
to every county through which their rvad ran. Judgment fu
plaintaff.

Birown v Osborne.— \ction on covenant in mortgage. Defend-
ant pleaded an equitable plea  Plawtff demuarred  Verdict tor
defendant. Plea bad, Judgment for plauff oo demurrer. Jule
for new trial absolute.

Latterson v Thomas.—Action against sheriff for a false return.
Plzinifi’ demurred to defendant’s ples.  Plea held bad.  Judg-
ment for plaintff on demurrer.

Dunkin v Cromhic.~Postex to phintiff.

Turnbull s Insurance Co. of Johnstown Distrief —The male is
stroug auainst recaving affulavits of juyymen.  Rule granted for
new trial, on conhivon of defendaut paying £400, and costs ot
former trial and of this apphcation, into court within oue month ;

Plaunntif allowed .

Plea on -

Patieh plamtdt = totie weione 1t take ot vel defondat tanend

s ploas, by stilane owe ad tedating o raud, awd retuming those

[ only relating to value,

i Jan v, AN randse —\ction on promissary notes, for which

Fmattgage was trhen, Detendant pleated the giving of a mottgage

[ tor the debt, merger Rule abwoluate tor non ~uit.

| Clisholn v Marse.—QOn looking at the notes of Barns, J , and
Hagarty, J, the conrt eame to the conclusion to make the rule

i:mmlulc tor new tiial, costs to alide the event.

i Black v teoek —Netion for slanider, that death of phintiff's

“infant elald, o bastard, was cansed by the descrtion of platatulf,

Jits moather,  The ploader <ets out the anguish ot mind el loss of

icharaeter of the plantill, but not that phantff was cobject to o

ceriminal eharge tor deseition of child, causing its death.  Rule

Loy new triab,

U Sentt v Mellar.— Rule absolute for new trial without costs.

o Moore v MelLuren. —Activn against a shareholder.  Judgment
“lor defondant,

Healiy v, Cruminer,.—Action for seiduction,
ted to recover.  Rule absolute for non-sait.

Kerr v, Parsons —Mction against executors of Benjimin Par-
sons. Verdiet for plamnff. Rale to enter non-suit discharged.

Warwwck v. Park.—Ruale nlisolute for new trial on payment of
co~ts; aud if costs not pad by first day of next term, then rulo
to be discharged

Wissn v {luron awd Biuce.—\pplieation to set agide anaward,
!'The aflidavivs deny notice to the detendants of the pubhcation of
[the award. [t would have been more proper to have shown that
Lthe officers waking the afli Lavits had no notice, as notice to them
iwould be notice to the corporanon.  Per C. J.—I min satisfied
[that Mr. Wilson and his fiem were agents fur the defend ints’
attorney, aud had notice of the award.  Mr. Wilson as either
icounsel or agent had authority to make the agreement of 17th
i Auguast, 1861 Swafen v. Lord Chelnford, 6 Jur , N.§ , followed.

Ruie discharged with costs.

I Decln v Bayne —Action for injurics sustained by plain-
Gff, by nmproper driving of defendant. The jury found tor the
“phintfl, and that the plintdf did oot turn out.  Rule absolute
‘tor mew trial,  Costs to abude the event,

Warweek v. Perk —Rule absolute for uew trnial on payment of
¢osts,

In 10—one, §¢ —On consulting the master the court discovered
that the nune of this attorney is not ob the rolls, aud therefote vo
rule to strihe hun off the volis.

Plaintiff not enti-

i
i
!
!
]
i
|
}
|

Present: Drarng, C. J.; Ricuarops, J. ; Hacarry, J.
21at Decembor, 1861,
Brown v. Wythes.—Application to enter verdict for pluiutiff, on
feertan is-ues left to the decision of the court. Verdict should
tne entered for plaintiff on issues vuder common couuts of decla-
“raion for 31,325 03, and for dJefeudants on first count.  Rule
; aecordingly.
' Morson v. Iunter —Action by the assignee of a mortgage
Cagmnst the otnnal mortgigee, o a covenant contamed w the
assigument to pay the amount of mortgage money  The declara-
“tion set out the tacts  Defendant demurred to p aintiff™s declara-
uon, on the ground that the declarntion did sot show that they
endeavoured 1o collect the nnwount from the ariginal mortyigor,
or that the plaintal had exerciset his remely ng unst the land,
an-d on othier grounds.  Jalgment for plaintfl ou demurrer.
ITolton v Sunvon —Fir<t conut—trover; second connt— that on

warehnase receipt, giveu by defendant te Clarks-n, Hunter & Co.,
for 540 bushels of wheat, which was endorsed by Clarkson, Hun-
ter & Co. to plmnuff, detendant refused to gve plaintiff wheat;
ird and fourth connts,  Verdiet for plainuff for S400.  Mation
tn set asule verdict on ground that it wasagainst Iaw and evideace,
aud for misdirection o that the learned judge said that the
“endorsiinent of recsipt wouid piss the praperty.  Demurrer to
i the seeond and third counts.  Judgment fur defeadant ou demur-

rer to the second count: far plainuff a< to first qol third. Ver-
| dict to be eutered for plainuff on first aud tird counts
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Ruther furd v Storel.— Special ense. Questions submitted by
arbi.vator for the opimen ot the comt. Achine on a coverant by
defendant to save lanmless plnintif! trom dobes of parinership to a
certnin amount  Pluntufl sny< that detendnnt must pay the whole
amount of his indemwmty, irtespectine of debts due to phiinufl
Ist question by arbitrator—1Is this s, or is the defendant only to

pay the balance of lnx indemmiy, after deducting the several

amcunts due ham (the r buntfl ) ; that s, is the defendant entiiled
to the benefits of the debts due plainnff, or must he {detendant)
pay the whole amount ot his indemuity — urder s (defendnnt’s)
covenant—or guly balsnee.  Second—Was the 31000 mentioned
in the covennut a penalty or hquudated damnges,  Judgment of
coutt is — Ist, That defendant had ne right 1o tike advantage of
debts due plannft: 2od. That the $1,000 is only a penaity.
Rule accordingly.

Commercml Bank v, Wison — Jutgment for defendant on
demarrer to the replication to the equitable plea.

Llolden ~. Jackson. —Question, whether anctioneer is hound to
accept & bl of any one who comes in.  Jleld, suctioncer is uot
bound to do so,  Judgment for defendant on domurrer.

Bull x. Palsgrave. —Rule discharged.

MclLead v, Matheson.~Rule discharged,

Austin v, Dickson — Mation to enter non-suit an leave reserved, :

on the greund that there was no evidence that pllatdf had pos.
ression of any land whereby he woull be entitled to 1he use and
flow of the stream in question, or for new trial.  Rule discharged

Rule discharged.
Rule absolute on pay-

Austin v. Shaw.—S.me as last,

Jones v. Jones.—Motivn for new trial.
ment of costs.

HeNub v Howland -=~Rule mst for new trial, on ground that
verdict against law, evidence, aml the julge's charge; and for
excessive damages, and on the ground of the abscnce of a material
witaess,  Rule absolute on payment of costs by detendant Fiteh.

Docn v. Warren —Rule n'si1efused.

CITY OF TORONTO ASSIZES.

ADDRESS OF ION, MR. JUSTICE BURNS TO THE GRAND JURY.

I do not suppose that any one will imagine anything new
ean bie said to a grand jury in the way of iustructing themy in
the duties which its membersare required to perform, and there-
fure I shall simply content myself with repeating what [ have
on various oceasions for something more than ten years past
sd to other Grand Juries.  This repetitivn ought not to he
thought wearisome by me, u. 5%, because as presiding over the
court in which you are called upon to tuke an active part, you
have the right to expect proper legal instructions as respects
the part yon are to perform, and the interests of society
demand it, and it should be always cunsidered a pleasure to
discharge a daty, which one filling a pullic situation owes to
his fellow citizens; and secondly, though I mysclf may know
quite well what should be done by the Grand Jury, yet [ must
consider that I am not always addressing the same individuals;
the Grand Jury is always the Grand Jury after the requisite
number is obtained and sworn in, but the individuals compos-
ing that jury are ever changing and varving, and perhaps
gome of you were never upon a Grand Jury befure and may
1ot be again for years to come.

Nothing tends stronger to preserve the institutions of a
country which suciety has established and builv up from
time to time for the good govcrnment of the whale hody, from
being destruyed or their efficiency from heing weakened in the
affections or good sense of the peuple, than a pure, impartial,
speedy and equal administration of its laws,
obedience to, and if it be not voluntary it must be the

the first time, The principles which it inculeates nre ns nncient

a8 the existence of civilization itself, and it is 2 subject wo
cannot too often have presented to our minds.  The preseut
rocension s one of those where wo are ealle:l upon to put in
“practice the maxims deducible {ram the theory,

The firat duty of every good citizen is voluntary obedience
to the laws,  So long as we aro imperfect Leings, it is vain to
expect that we ean he sa perfect wn our legislation as that
every law will always in every partienlar instance satisfy esch
wdividunl,  We muost bear in mwind also that individual
interests most te governed by, and must suceumb av cireain-
“atanees may require for the interests of the whole hody,
othervise it would beimpessible to unite a mass of individualy
Jinto a congregate bedy, The power of altering any law iy
“vested in the people themselves through their representarives
_in Parliament, avd wheneter any particular law is unsuited
“to the comumuniy, or injuricusly affects individuals vithout

being heneflicinl to the hody at large, that power ehould be
cinvoked ard the remedy applied, but individual mewbers of
the community should obey the law, though complained of
Cwhilse it exists,

" If voluntary obedience to the laws always took place neither
vou nor myself would be ealled upon to veeapy this voom for
“the purpuse we are now here assembled, hat it is the anthori-
“tative enforeed ohedience required, which oceasions one in my
rpmblic duty to eall you here ns representing the hudy of your
feommunity to assist in compelling obedience. The protection
bof lite, liberty, ana pruperty, forms the rpirit and genius of
Pour Taws, and when individuals, from misconduct of their own,
i peri} either hie, liberty, or property. it is becanse an offence
por erime has been committed, and here for the secutity of
s society at Inrge, it becomes necessury that the I should be
ceindicated, that it should ~stand supreme over all and abnve
p all, and that puni-bment shonld follow, for the double purpose
inf correcting the individuals guilty of the offence or crime,
"and to operate as examples ta others not to commit hke
loffences.  Our ancestors wisely decemed it of great importance
'that in the admimstration of the law the pevple themsehes
i should take i prominent part.  An interest is created in the
"hreast of every good member of the community when he
kanows and feels that he himself is assisting 1o the Jispensa-
ction of justice, to see that it be dealt out with impartiality
rand justuess, for npon that impartiabty and justness his own
-security or the security of thuse near and dear to him may
i possibly at some time depend. It has been the object of
~many, from time to time, while preserving the wisdom of ¢ ar
- ancestars, g0 to modify the use of the peonle in the adminis-
tration of justice as that its use shonld nnt be abused, Ienco
i proceeds all the enactments upon the subject of juries which
have taken place from the Great Charter downward. It is
impossible to trace any time when the system ean be said to
| have been introduced into England, for it scems to be of
) Teutomic origin.  Sir Willinm Blackstone says ‘““the truth
seems to be that this tribunal was universally established over
all the northern nations, and so interwuven in their very
constitutions that tha earliest account of the vne gives also
some traces of the other.”

In the administration of the criminal law, every accnsation
against an individual must first be established to the satirfac-
tion of a body of persuns selected from the lucality within
which the jurisdiction to 1ry the aceused is assigned, Leforo
any one can be placed upon trial.  This budy is denominated
the Grand Jury, and the duty consists in seeing that the
accusativn made, ig, at least, founded vpon semething which

?t is the prompt! woreiins and justifies the accused being tried for the offence

of which he is accused. The evidence offered to the Grand

authorization of enforced obedience to the laws by individuals i Jury is evidence of accusation only ; it is to be given and
which preserves soci*ty at large in the free, mutual and heard in secret ns your vath has explrined to you. The
confiding dealings of, its different membera with each other. - aceused has no right to appear before or be heard by the

‘This is uo new idea, nor has this language been now used fur | Grand Jury, either for the purpuse of examining his uccuser,
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or of offering exculpatny evidence, Thas von will pereeive
that the proper posttion which the Grand Jury fiils i< thar ot
being the pubbeaceuser Upan o eomnntment tollowinz yom
acensation, the aeensed is deprivad of the protection aftorded
hime be an examination of the witnesses offered against him,
nn depositions are seen, and it iz imposabide to say in many
cases whether the aeensed is entitled to be buled.  Fram the
recresy with which the evidenee before the Grand aury s
elothed doubtless arises many of the obiections which hasve
neen made to the existence of sach a hady at all in the:
administiation of justicn,  There i+ no doubt that itis open
to the chieetion that desining persens muke use of the Grand
Jury for their own dudivedeal purposes : and T oeonld, 3f
necesary, point to eases within my own olwervation where
the Gruod Jury was uneonseimsly made the instrament of
avcusation, proceeding ftom resenge and an unworthy motive
of stifing and preventing civl actions and remedies sought to
be entoreed. Indietments hive been obtained up o a cupposed
state of faects which woulld not warrant 2 eommitment of 2
per<un in any other form.  The Grand Jory was not designed
to be converted into the instrumnent of private cupidity or
revenge,

I consiger it no derogition to harrow from the labors of
athets in the disquisiton of legal subjects and  matters
connected with the administeation of justice any more than
on anything elve. That prineiple is constantly acted upon in
all the varieus business of life.  Eaeli one is ready to adopt
and apply the inventions or improvements of another whether
in science, arts, manufactures or agricalture.  So without
more T will read you a pasage from the report of rhe
Commissioners upon the Criminal Code of the State of New
York on the sobject of Grand Juries, shewing the estent of
the power of that body and in some respects huw it may be
abused. ]

“ Within the sphere of what they consider tu Le their duties
the Grand Jury is omuipotent.  Accusations in which the
public are deeply concerned may be dismissed without a
question.  Indictments may be preferred upon slight esidence
or upon no esvidence, and the action of the Grand Jury i~
beyand the reach of the Iaws, From the abuses of which it is
susceptible and which have been too uften practised under its
unconscioas sanction, it is not to be disguised that its moral”
puwer is waning.  These remarks are made in vo unfriendly |
spirit to the existence of this institution but from a firm'
comviction that some restraint must be thrown around its ac-
tion,  To effect this the first principle that the Commissioners
assume 38 that the functions of the Grand Jury s an accusern |
and 13 a Judge should bLe separated. 1t is not proposed toy
abridge these powers in respect to the inguiry into the com-
mission of crime,  ‘These seem to be an inherent clement in’
its compngition,  But the proceedings which are tuken upon
them shv uld be essentially different.  When the uccused ixj
arrested and brongiit before 2 magistrate an opportunity is|

Justice of the Peve, and he Las esercised a0 pecliminary
jadgment upoav it alveudy, wend the moarer s then presented
g o the Grawd Jarv that thev nay make an anquiry
whethee the aceased should further answer and be pat upon
trind 1 and another, which has neser heen before any other
tebunal, and which the indniduals aceased e tirst hear
of when arrested upon the acensatiom of the Grand Jury.,
[ the tiest elass the Jastice of the Peace cannor dispase of the
aeenaation without cottlrantiag the acenser with the aveused,
anl hearnz fullv swhat the aceused o w saye Inothe seeond
class the Grand Jury may weease on an enquiry originating in
theiv Ldy smong themselves, ar upun the representationg
wmde by others in seerer, behind the hack of the aceused, and
the first time the aceased may hear of itis when he is arrested
by the process of che Coart. He 1s utterly iznorant of the
evidence upon which itis foanded, and thoroughly powerless
ty obtain it. Now, surely there was good aad suflicient
gronnds for my telling Gramld Juries, seeing the enormuus
power with wheeh the body is invested, that upon the vno
hand it behoved them to net with great care and eanvon in
eases which wero presented to them for the first time, to
aseertnm from what mntive prosecutions were prompted, to
JQiseover whether society at large was interested in the inquiry,
ind particularly to understand why it was and for what reason
waz 1t that the complaints were Lud vefore the Grand Jury for

“the fiest time, rather than being placed tefore the ordinary

Channel, that of 8 Justice of the Peace—and on the other
hand, justice and discretion were required an b lancing the
~eale between A proper avvusation and wnocence. teast the
trand Jury should assume the fanctions which preperly
belunged to the Court and Jury whe were to try the guilt vt
innocence of the accused. The Lepislature, during the last
session of Parhiament, bas interfered and relieved the Grand
Jary in a number of ecases bom being perplexed with the
considerations [ huave just stated.  [tis enacted by chap. 10
that no Bill of lodictment for any of the oifences following,
siz: perjury, subornation of perjurv, conspiracy, obtaining
muney or ocher property by false pretences, keeping a gamn-
bhing house, keeping a disorderly house, and any indecent
assault, shall be presented to or found by any Grand Jury,
unless the prosecutor or uther person presenting  uch indict-
wer * had been bounl hy recoguizancee W prosecule or give
evidence sgainst the person accused of such offence, or unle~s
the person accused has heen committed to or dewined in
custady, or has bLeen bound by recognizance to appear to
wswer to an indictment to Ue preferred against bim tor such
offence, or unless such mdictinent fur such offence be preferred
by the direction or with the consent in writing of a Judge of
one of the Saperier Courts of Law, or of Her Majesty’s
Attorney General or Sulicitor General, or of a Judge of une of
the County Courts, or Recorder of a city. This enactment
came into furce on the 1st September Jast.

In all caves in which you ars asked to investigate into crime,

afforded hum of answering the charge; a respousible accuser j the evidence to sustain the charge, whether offered upon a il
is presented to whom he may look for redress, if the accusa- | of indictment or otherwise, can vnly be received by you under
tion be maheious or unfuunded. But where he is accused by | the sanctivn of an vath, so that if any false statement be wade
the Grand Jury this protection is denied lim, and he i~|hefore you, the person making such, may be punished for it.
dragged before the bar of fustice to answer a charge pussibly § The oath may be administered by the Foremn of the Grand
as false in its substanee as iomay be malicious in the motive by | Jury, but that can ooly be done during the time the Grand
which it is prompted A course of practice which results in tinsj Jury are assembled as such, and the law requires that twelve
injustico is not to be defended upon any principle sanctioned | members should be present fur the purpose of any inquiry:
by the wisdom of the common law. Its theory is that every |und, further, it is required that twelve of your number assent
man shall bave a full opportunity to meet an accusativn!to any accusation. When an accusutiva is wade against any
against hm. and it is u violation of that theory that he should |one the first inquiry should be whether the accused be capa-
be subjected w any stage of condemnation without the ble of committing crime, and this involves ihe question whe-
privilege of being heard in bis own defence.” | ther the accused be of such tender age, or trom mental

Thrs passage points to what [ repeatedly have brought to leficiency, that capability of committing crime presuppuses
the attention of Grand Juaries, which is this—that in the ! act of the understanding and an exercise of the will o do
Gischarge of their duties in making enquiry into crime, two t.  Upan this point, however, it is sufficient for you to draw
classes of cases will present themselves, one class where the ! v reasouablo ¢onclusion from the evidence of accusation,
subject matter ofzaccus.u.ioa has beoa inquired wnto befure a | leaving the further investigation to the jury who are tv pro-
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neunee upon gt or ainecewse,
charge made. You wast be satintied thar there s e nable
canre for suving that these has Leen o vicdanon ot
ared that the evidence pontas 1o the acensed as the peraan who
has violated the daw, The pext mateniad salject for considera-
tion is the iotent Lidd or charged against the aceused.  Thue
should clearly appear either expressiy or by necessary imph;
cation frem the crtqumst tnees, acts, and conduet of the e
cusedd. Where an unlawtul act s proved 1o b ne been
committed, the legal presumption flowinge from that is tha
the person who is praved 1o bave commntted the aet utended

to doat, and 1t must he farther presuwed that no ane s oo
bie assumsed that every one |
The sesult o these!
presumptions is that it wust be cast upon the persan proved !
the }

rant of the Iaw, and it wust abso
tnderstatds the effect ot tus actions,

to have ¢omuntted an vnbawiul act, o make cut to
satisfactioay o those who are to pronounce whether there b
gudy, that there was no intention ot cummitting an unlawful
act.

You will apply these principles to the cases< mentinned on
- i
and any athers whieh may be presented tavom

the calendar,
notice, and [ think you will have hitde dufficulty in dis barging
your duties,

Since I last sat here the Legisature bas ceparated the Ciny

ef Torento frimm ve Cwted Connties of Yurk and Peel, auid

vonstitnted the aty into a county bor judicial purpeses distiaer
from the other,
from those of the United Counties, it has teen deemed more

satisfactory to hold the Asszes for the county as the city, ar:

a different time from the time of holding fur the United Coun-
ties. Hence the resson for fixing the holding of this Caurt on
the 30th Decembor.  The Court for the United Counties will!
be held at the time fixed by law, viz  the 9th January,

One of the duties asked by the Coort to be ;u-:fmmm] hy
the Grand Jury i to visit the Jad and repart apon bis effi
cleney or otherwise, and in this report the Grand Jury has o

The neat irquiry i iuto the

the bin

I comsequence of the juries being distine |

We nre anantegeal porhon -.I |I.(- wrentest empre the warld
has ever seeti—nne upeen which the sun neser sets. - Within
the Last fen weeks we bave seen how the North American
Fehflienities way be complioated by dngudicions or fondiscreet
interference with the wifaiis of the Brinsh empue. Whatever
| Evgland may consider as necessary to be done to aphiold ber
{position in dedivg wih an international question, T am fully
\p('l.sll.u]cl! the whale of Caoadi goes heart and hand with
fevery ather part of the empite. Should the time arrive—and
ot does artive, 0 would be an aafortanate thing for all paee
ties—to evinee the feehng by setion on our part——there cannat
be i doubt the connty of Youk in Canada, within which the
ey s stuate—as well as 4l other counties no duabt will do
—will consider itself as muach a portion of the empire as the
ety of York in Eugland ; the one will be as ceady and
wailhing to repel o foe as the other, and whatever my be
I HECESSATY o . tintain the integeity of the empire will, besand
Fall question, or fear of wmr.uln,uun be thought of us wach
iterest to the ane as the other.

Anaother matter to be noticed, aud T am done,  The recent
irrnvals from England byiegg us the mfsrmanion that our be-
Seved Queen huas et with severe faanly affficiion. Iias our

duty s graad suljects 10 ssmpathize <incerely with her Ma.
Sjesy in this ber bonr of niall May God grant her health and
~tiengsh 1o hear up awiinst her bereavement—that her mind
“may be calme ) o Lk quietly upon the event as a dispensa-
cnon of Providence to whieh others are suhject, and to hear
i remembrance, that the Almighty never .nmu ‘ts anv of His
ereatures except for their ouwn goud.  May she vet live long
o reign vver the British empire.

|
1
!
I The Attorrey General of England has refuced the judgeship
|rondvrml vacant hy the resignation of Sir Hugh Hill. The
Luord Chancellor has chosen Me, Mellor, Q C., and it is said
"the selectinn haa received the approval of Westminser ol

risht to bhiing to the mtice of the Court any mntter connected -

with the administration of justice. The Jail used for the city
i the propeiiy of e Unated Connnes, bus by the act for the
sepatntion of the ity frem the Unned Counties of York ang
Peel, it s provided that all arcsngements in existence on the
It July last, whereby the public buildings may be used for
yubhie purposes, shall continuean foree ennl they would exse
by their awn terms, and after the Iscduly the baildings may e
ured as the public bankbings of aud for'the city, acvording to
any arrangement which may Le agreed apon by the Munia-
pal Councils of the tiva corpurations,

Befure I leave you to pesform your duties, T wonld, accord-
ing to an ancient custom, when any unu-aat cerarrences hap-
wn, make afew remarks upon the circumstances of the day
})nring the present year, which is now so near its close, we
have reen a large portion of the North American cantinent

convulsed, both as respects the Government of the whole of

that portion of this continent, and also as respects the honds
of suciety, which has hitherto held the individual members of
that community twgether.  The destruction of the one and
the severing of the bonde of the other, presents a sud epec- !
tacie 10 the world, and affirds a wast field for comment and
contrast  Itis nat fur as, haweter, to speculate on the proba-
bihtiex of the gavertment of the whale beeoming agam unued,
or upon the ulternatise presented, that is of a complere sepn

ration into distinet and separate governments,  We see the
favt that for muntha past distinet governments,
exist, and that both parhies are in deadly strife with cach
other. & far, we, in this country. hive been enabled to
keep ourselves free from heing mixed up in this anfe, and
happy wild st be for usaf this ¢ an ko remain. But who can

answer the question whether this state of things will or can
continue, or how snon gur hitherto quiet and h.nppy condition | faur of the polive werd also wonnded.

may be terminated ?

de flr‘ll) dnl
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ELECTIONS,.

MARTIAL LAW IN 111E COLONIES

(Frem the « Jarwe M ganine™)

In the seuthera part of New South Wales, in the direct line
{it cannot be ealled rond) between the township of Y.ox and
the trontier of Vietoria, s a small mimng districtor gold fiehd,
iwhich bears the name of Lambim: Flat. v acquired that
[name, we pr(~<umo because 1t happened to be that nart of
Fsome squatter’s domzin where his ewes were want to ngre-
aate at the ~cason of partarition. For some ressan or other
Lambing Flat beeame the favaurite resort of @ number of
IChinese, and in the Luter cnd of 1860, or bezinning of 1561,
jeertain feuds arase beiween the Eurepeans and Celeatials,
"which led to disturhanees. A determination on the part of

-he Eurapeans to expel the (,hmcw, wan evinced st the time
cwe have mentioned, and various steps were taken by the New
1 South Wales G nernment 1o protect the weaker party, but

withwut any wmarked re-ult. In July last the pohee bad

srrested afew Eurapeans who had been unusually demanstra-
Fiive in their opposition 1o the Clhinere, and they were confined
@ the luck up of the police-station,  Hereupan an wrwed
Porgamization on the part of the Eurapeans tank place, it order
Voo hberate the aceused,  The puluc numbered about tifty, the
instsrents wip..t three thausand,  The parties came to Blows,
Dand five or six of the rioters, oF “vowdies,” as we find thcm
called, were kaitled and ~everal wounded., and some three or
This excited the Buro-
A uew " orgavization”

peans 1 a sortof indiguation frenzy.
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was inatiied, the results of which wag, that the palice alaun- of Reghts, This great balwark of vur hbeites, © which every

doned the plave aud retreated to Yass, This paturally alanmed § Loghsnmmn carres wath o 1o the colonies as part of g

the Guvernent. Troups were sent fiom Svduey to Lamiang
Flot, and to give this hale band, numbening 1t is said not
mare than 120 men, a degree of morad toree beyond the mere
mihtary display, the Governor of the colony proclimed
martal law,

This expelient has often heen resorted to by colonial
sovernurs, especially in the Southern eolonies during the last
twenty vears., Sir George Grey did ~oan New Zuoaland, in
1545 ;7 Sie Charles Hutham did so in 1534, on the occurrence

of certsin disturbances at Ballanrat in Victoria: Gavernor

Gure Browue resorted to the same expedients in New Zealand
on the oceasion of the celebrated Wirima Kingi’s armed te-
sistutive of the invasion of his mauc, ar tedsal sght, o manuriald
tizht, ur by whatsoeser nante it may be calied, in Febraary,
[RHIN

T'hix ready resort to the proclymation of martial law, on the
part of fonr of our governos in three of our Southern colonies,
soems to be su repugnant to all our constitutional notions,
that we propose to devote a few pages to the consideration—
not of the pubicy, but of the legality of the espedient.  For
this purpose, we hate nothing more to do with the merits of
the Chinese dispute at Lambing Flat. The Jand question at
Taranaki 1z equally besides the purpose. The Balloarat riot
—serions enough at the time to frighten a Colonial Secretary
from his post, and to generate 2 bateh of enlonial State trials
—has been furgotten in the subsequent ordertv state of Victoria,
and the greater practical importance of subsequent events:
and we ouly allude to these hittle great events—hutle 1o us—
great, at the time. to the colunies—as an inteduction to the
somewhat montentous question upon which we propose to
enter. s the proclamation and exercise of martiad law inour
colunies legal or illegal?

The governor of a colony exercises a delegated aathority.
Al the power which he weiids and exerts he derives from the
Queen. e dues not, as we shall see bereafier, exercise ali
the powers and prerogatives of the Crown, but only such parts
thereof as he is authorized to administer.  His powers are
junited and defined by the instruments by which these powers
are commumeated to im,  Cf course the Queen cannot con-
fer upon him peners which she herself dues not constitution-
ally possess.  What, then, are the Queen's powers andd pre-
rogatives as to the exerci~e of marual Jaw? because, o she
hath none, she can conmmunicale none,

The non-existence of this power in the Crown seems to have
heen campletely settled by the Petition of Rights, {16:25:) and
on the eve of that great enactnent during the injudicious and
unpopaiar Spanish war, (1026.) we find, from a passage in
Rushworth, that **the companies of soldiers (who had then
recently returned from Cadiz) were scattered here and there in
the bawels of the kingdom, and were governed by mardal jaw,
The King gave commissions to the lords hicutenants, and their
deputies, in caxe of felonivus vobberies, murders, outrages.
and misdemesnours, commitied by the marines, soldiers, and
other disorderly persons joining with them, to proceed accord-
ing to certain instractions, ts the trial, judgment, and exccu-
ton of such offenders, as in time of war: and some were
cxccuted under these commissiuns.”— Rushworth, vol. 1. 419.

it will be observed that these commissions, so far as we can
rely upon the authority of ¢ Master Rushworth, a young clerk
of the Parliament,” were confined to roldiers and marines,
whn waould be subject to the military law in England, and to
“ather disarderly persons joining with them,” who wonld
have heen subject to military authority if composing nart of
thearny in the ficla fagrautc hello (Dunicin v, Keppel, 2 Wale )
Yet abthough coufined to persons under the mhtary law
when in the feld, and therefore, in that day, having some
colour of legality, the commissinns for the exercise of martial
law within the realin were condemned as illegal by the Petition

'

birthnpht,” (Chalmers” Opuions ) comnmences by reciting the
*enevance and veaation” of havieg Cgreat companies of
soldrers dispersed into divers covntries of the naton,” and of
the inhabitants *beirg compelled to receive them st theic
wil.” 1t then recites the statate of Edw. HLE, wherehy it is
declared and enacted that no wan shall be prejudgzed of life
wr limb against the meat Charter and law of the Lnd.” e
then complains that = disvers commisstons had issued, giving
to certitin persons power wed 2uthotity to proceed within these
Lands according to the justice of martial law, . . . by
pretext wheredd some of your Majesty’s subjects bave been
. . . put to death, when and where, i by the laws and
~tatutes of the land they deserved death, by the same Jans
md states alao they might, and by no other oughe to, Lo
jndered and executed”  ihe petition then prays that the
aforesaid commissions for proceeding by martial law may be
revoked and anualled, and taat hereafter * no commissions of
1 hike nature may issue forth, . . . lest by colour of them
any of vour Majesty ™ subjects be destroyed or put to death,
contrary to the Lues and frandhises of the tund.”’

To this petition Charles very reluetantly uesented, and it
Leeame part of the law of the land. Suictdy, however, it
enacted nothing new. Tt was declaratory of the law which
had Leen in existence—we can hardly venture to say in force
—for centuries, under @ sucees~inn of Charters (O Edw, HI,
oo O, 23 Bdw, 1L, ste 0, ¢ oL 28 Edw, UL e 3,) which,
however, hiad Leen halntually violated by succeeding sove-
teigns, and almost forgotten by the people.  This celebrated
Act it sid to have been drawn by Sir ldward Coke, and, so
tar as wartial faw is concerned, it has never been viokated since
the ** Great Rebeilion.”

There is a eurions anecdote connected with the dehates on
the Potition of Rights, which further illustrates the subject.
fn a conference between the two Houses of Parliament, Ser-
jeant Ashleyv, the King's serjennt, advanced the dangerous
and anconstitutional dectrine of the existence of n species of
law which he ealled ¢ the law the State,”” or ** the law of State
neces~ity,” (as a justification of the obnoxious commissions,)
which proceeded not by the law of the Jand, but by natinal
cquity. This doctrine appeared to their lord<hips so very
misehievous, that, apnn the motion of the Bl of Warwick,
Ashley was ardered into castoddy for advancingit.  Yet heo
admitted that martial law was not to be esercised in time of
veace, when yecourse may be had to the RKiny's Conts, (Parl,
Hlis,, vol. 31, pp. 315, 3290)  This last sentence really defines
the state of war and peare.  So Ling as the King's Courts are
open there is no state of war.  ‘Fhere may be usurrection—
there may be rebellion—but it s not war.  But wler arma
silent leges : and it is said that when a country is complerely
disarganized by war. and the courts of justice have been
violentlv closed, or cannot possibily continue to sit, the eserciso
of martial law hecomes legal. But what meaning has the word
*legal” in the anbove sentence? During such a state of
anarchy. silentlegres, there is an end of all law., What is ealled
the law of the strongest then must preveil. But this is no
law au all; and it is fortunate if force, not law, is s0 ured ns
to become n tolerable substitute fur the law which bas been
silenced, and afford some protection to the people.

‘The opiniuns of the best lawyers in the debate on the
Petition of Riuhts, were decidedly against the legality of
martial law. They all assert that the exercizo of martial law
in tine of peace is illegal, and that it is only capable of being
etercised nut of the King’s dominiong, aver mulitary porsons
and flagrante bello. They also show that the testof war or peace
within the kingdom is whethier the King's Courts are open or
closed, and they lay Jown the principle that insurrection or
rebellinon is not war, fur if ane be taken in rebellion, ho must
be tried in the King's Courts.  "The speechies in full will bo
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found w Rostworth, vol uis apn 81 Here i an abstrnet of
them :—

Lord Coke sadd, @ Tahallwaiotam jus B But God send
we never to live under the law of comvemeney or diserction
Shall the soldier and the jostice it on one bench ? 0 The!
tramper will not et the erier speak in Westminster Hall
Now bene contenmnnt - The time of peace i< when the Conrts
at Westmtunister are open, for when they are open you s
thew have a commissinn of cyer and ter miner, and whea the
common biw ean determine athing the martia) lew onght oot
Drube slew Doughty bevond <ea, bBovghiy’s brother dediied
an appeal to the constahle and marslal’s coures, and Wrn
and the other judges decided that he might there sue Wel
make no law. We must not meditate ol lex non distengnal.
Fo hang a man tempore preis is dangerous: 1 speak uot o
procecation aginst arebel. Hemay be shain in the vebelbon.
but if he be taken be cannot be put ta death by wmartial das
(Year Beok. €8 Edw. 1, X, 13) When conrts of baw e
oven, martinl law eannot be execated, (5 1lea V., 30
Williaman®s case ) The constalde and marshal desired an
addtion to thelr commissings and thiey proceeded against <onie
aceording to that paver 3 but heenose it was not accordmy
to their ancient power it was void, for they ¢mnot do anvithing
according to the additional power, (7. o, power to exereisg
martal law,) and there was s (writ of ) prohibiton to stay !
theiv proveedings under the additionn) power.  How shall the
soldier know how to obey thens ; they are not under the grea
seal?”

Mr. Banks said, ** We have no time of war when the King's
Cuourts are upen” and Mr. Noy laid down n ~ianlar propo- |
sition.  Mr. Masen, of Lincoln’s Toun, admitted that in time
of war, when the King’s Courts are closed, the common Ian
alluws the exercise of martial law when an army isin the held
but be assected that aarebel tuhen cught to be tried by bis
peers.  *“We have now,” (16283 ke continued, “no mnay in
the field. We bive no enemy except among ourselves, and it
is o e ot war, therefore the commission {10 exercise mar. !
tiad law) is vot fit por warranted by Iaw?”  Mr. Rolle, sfier.
wards Chief Justice, followed.  ** If,”? said he, ** the chancers
and Courts at Wesiminster be shat up, it is time of war: bt
if the Courts be upen, it is otherwize . . . U an enenn
come iutoany part where the common law cannot e executed
there matual Low may be executed : but if a subject be taken
in rebellion—not skun at the time of his rebellion—he is to be
tried after the common haw.”

The atlegality of martal Iaw, even for the government and
discipline of the miluary, i~ annually 1eiterated in the pre-
amble of the Mutiny Act: and every schook-boy is tanght to
Jisp this as vne of the constitutional s feguards of personal
Jibert *And wherear no man can be forejudyged of life or
hmb, or subjected in the time of peace to any kind of punish-
ments within the realm by martial Jaw, or in any other manner
than by the judgment of his peers, and according to the
known and established laws of the realm.”

Military law and martial law are rometimes confounded !
Miliary law s exercised by the authority of Parhament, and |
the Munity Act annually passed, together with the Articles |
of War framed by Her Mujesty, and the prioted regulations |
frem time 1o tuae saed fur the government of Her Majesty's |
troups. Marual luw may, ne doubt, be established by an Act
of Pahament: but what we are now considering is the authority

of the Crown in that behalf. Martial Jaw has leen establisbed
in Ircland by authority of Parlinment, and it has sometimen
be:n pro-limed without such authority. The former is legal,
as Parliament is omoipotent—the latter 18 illegal.  Lerd
Loughborough, in the case of Grant v. Gould, © lien. Bl 69
draws thes distinetion very elewdy.  * Martal Lus,” says thae |
able Judge, © sueh as is deseritied by Hale, and such. o, s
is marked by Sie Wolinm Black<tone, does not exist in Eng
aud atall.  When martial law is established in any cuuntry,
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cate both to be laid out of the case.
i We tlink, as at present advised, that we have no jurisdictivn

[Jaxvary,

s of o totally different nature from that which, by innceu-

Sraevois called maraal ua ) metely because the decision s by

aeonrt-mantialy but which bears noaflinity to that which was
furmeriy attempted to be exerci: ed in ts conutry, which was
contrry to the constitation, and has been for a century (this
was sind in 1792) totallv exploded.”  Another century has
vearlv clapsed, and we find the " exploded ”” expedients ve-
vaed inoa paat of the empire considered, perbaps, too remote
to be within tie reach of the pubhe opmon ot the mother
caunry,

Such, then, was the state of the 1w longe bLefore the oldest
of the Austiaban enfontes was estublished. There eolonies
took the Luaw of Enaland o foree at the date of thewr establish-
uient, respectinely, ** so far ax the same was saited to their
circumstances and condition,”—w hieh would include all those
suarantees of persopal secarity and freedom which have been,
from time to tie, wrested fiom the Crown by the coarape,
and sometimes by the blood, of aur ancest The martial
law which we are now condemnmyg, and which Lord Lough-
hovouen wo elearly distingnshex from the military ow autlo-

s,

i nzed by Pahuament for the government of the siemy, is sinnlar

—~uay, identienl—with that which i exercised when vur anmes
ave . the tield in o foreign connnry, when var arviies
tre inoan enemv’s country, flagranfe bello, the troops are
soverned by the Royal preroganse.  In a foreign country we
cannat bave courts. Bat even in this case the Queen’s regu-
lacions are {ollowed as nearly ax possible.  In the case of
Bariers v, Reppel, 2 Wils, 314, the Court saud, * By the Actof
Parliament to punish mutiny and desertion, the Kmg’s power
o m ke articles of war is confined to his own damuions,
When his army is out of his dominions he acts by virtue of

P preraeative, and without the statutes and arucles of war,

and thetetore you cannot argue upon eriher of them, for they
Inter arnue selent 1 yes.

at all in this case.”

Martial law has sometimes been proclaimed in Ireland
witheut the anthority of Parbiament.  In America, before
the declaration of tndependence, the gosernois were empows
ered so to do by a clause in their commissions, since omitted.
From these two precedents it may bie concluded thar, although

Pnn poser to eserctse martal law in Bogland exints, yet t o

Crown hax such power in Ireland and the colonmes, and may

itherefore still delegate it to Jords-lieutenant and colonal

governors.  Let us examine these two opponent precedents.
As to the ease of Ireland, what reader of history does not
reendl o mind the noble ¢onduct ot Lord Kiwaiden in the
vase of Theobald Wolt Tone? ‘Tone had been taken in open
tebetlion on board a French sbhip of war.  He bad been tned
by a court-martial under a proclamasion of martiud faw, had
teen condemned to death, and was actually in the hands of the
provost marshal, as the military havgman is ecalled.  Curran,
w breathless haste, 1ashed into the Court of King’s Bench,
then satting, and in Tone’s name demanded of Lord Kilwarden
a writ of haleus corpus. 1t was at vuce granted.  ** But, my
lerd,” urged Curran, * while the writ is being prepared my
;7 whereupon the shenff was ordered to repar to

chient dies;
the place of exceution and command the provest marshal to
vroaduve bhis prisiner. The funcnonary pleaded the orders of
his commanding officer, aud refused to abey the mandate of
the Court. Upon thas being reported to Lord Kilwardeo, the
commanding officer and the provost marshal, with his prisoner,
were ordered to he arrested and Lrought intw Court. Tono
thux being saved from the rope of the military hangman, was
committed to the custudy of the civil puwer tor trial, for there
was plenty of evidence agmnst him 1o jusufy his deteution ;
wd he afterwards anticipated the inevitable 1esult of a tual

Hor high treason, by commitiing suicide w gaol,

Another cuse in which the digaity aud authority of the
King's Courts was nobly upheld agaiust paditury usurpation,
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the ueh not e of wmartial Tew, butvachier of the abose o
roditaiy dow, desenves aophee herer Boochie yer 170, one
foen e annt Five, of the Rosab Mazioes, had been ety
prteshed uider the centenee of o constmarted Towdally beld
the seatence, horvever, betog in excess of the power ol the
eostt, He hroaght an aetion aaest Sdmeal Ocde, and se--
covered L1000 dimanges, In the coarse of the wriad, Lord
Cliset Justice Willes intimated i opinion that every membes
of the court was Juble to an aciim tor the el seutenee
Upon tus, Lacatenant Ueve issued writs ageonnst Admicad
Mevoe and Capran Reston, two of the members of the court,
and they were served wath the wiits as they were returnimg
fiom another naval comtmartiadl upon Sdmual Lestvey,
Fhis was resented *as an insult” by the memiers of the Last
naned court, and they passed some resolutions hdily derose
tory to the Chief Justiee. These they tors arded o the Lords
of the Admiralt;, by whom they were reported w tae Kine,
Gearge 11, wha sianified to thew Joadships, through the Dule
of Neweaste, = His M jesty’s grett disple caure at the fnedit
offered 1o the conrtanortial, by which the muhitrey diserpline
of the vy is so mueh affecred.”  Bar the Lind Cloet Justiee
was not 2 man o be overawed in doing Ins dutyg even by the
frowns of rovalty 3 and a5 soen as the resolnuons were come’
muatieated o e, Le ordered all the wmewbiers of the court it
custody for their contempe, and was proceading to uphotd tie
dignity of the Court in a very decided tranner, when the v hole
aff sir was terminated in Navember, 1716, by the members of
the court-martal surngg sud sending o the Chiet Jusace a
very ample written apolosy and cubpsission fur thelr cor duet,
The paper was read alond in e Court of Common Plea- and
was ordered to be registered among the 1ecords of the Court,
where it s sl to be found, ** a5 a memorial,” said s lord-
ship, ** to present and future ages, that whoever <et then ~elves
ap in opye sition to the Luas, and tunk themselvesabe ve the:
Law, willy in the end, find themselvos mistaken”  Tre pro-
ceedings and the apolocy were published in the Lowcwn G
zelte of the 15th November, 1715, and wiil alwo be (vand in
the Geatlemnn’s Meagazine fur that year, ;
As o the ease of the old colonies in Ameriea, there ean be !
no doubt that the old commissians dal contain a cliase em-
powering the governars to excrerve martial law, bar at was!
expressly Himited to “times when by Lo it may be exereised.”
Buat it should he remembered, that betore the declaianon of
independence, wars had frequently been carried on between
the *provmcials 7 and the Freach of New Franee, withunt,
much add from the parent state ; it was, therelore, ¢ nsidered .
necessary to give to the provincial governars ample powers to
levy troops, to command them when levied, and to gotern
them at ail times.  Aceordingly the governors wev2 cluthed
with full power and aatbonty to ** levy, arm, was er, com-!
mand, and employ all persons whatsaever restding tn our
provinee of , and other territories under vour government,
and, as oceason shall serve, to march them from on: place to
another, and 10 embark them for the resisting of all enemies,
pirates, and rebels, botts at sea and land, and to trans pori such»
forces to any of our plantations in America, if occasion :-!m.ll'l
require, for the defence of the same against all enemies,
. and to execute martial law in fimes of weasion wad other !
times when by law it may be exer cised.” '
Tt cannnt fail to strike the constitutional reader, that great
care has been taken to confine this power within legal hound-
arics.  Can it he suppesed that the clause was intended to-
convey, what it could not conver, powers which the King
himself bas not possessed since the Petition of Rights? It
was meant to authorize the governors to exercise one of the:
rayal functions, whieh, without authority under the Great Seal,
he could not exercise—namely. to raise troops, reernit them,
mate them from place o place, even out of the territorial
Juvisdiction, and govern them aceording to mikitary s —that
18, by the articles of war when at haowe, and by the prervgative

ahen i a toreion colony, and wien m the field dagrane be'l s,
Vloe comnnsston 1o General Mon tv. afrer the econgnest of
Oty eontaned 4 st @ clmse St atawas diappe b oot
<o e e Naenie s taghies canaeacsd Whio 7 Nog
e Uae Bt was e cid s e e B e b et beegise it hal
Geon allesally exe s gte i, na hesinse toe peopde of A
had dneladed it among theee ariesarcess | not bheewse it had
ever heen used to oppress the peoanle: no, indeed, aut ob any
tendor eonstderation for popalae hberty ) but somply Lecanse
the fedous poliey of tity G nermment of thu dy desned 1t
el troops, vel eren e arere cnaries,

wiser ¢ emplo
thi to temn angey eolonisis to the use of ms, and teach
thera the artol war. 1owas on for the atioriy of tas cluse
tliat Washuerton was converted o adistint sanea e it
v provinend sobdiers Towas s one of die Boi der wars that e
watned his first renown,

The whole Linatage of the cliose i the ol e nnmissious—
which will be fouud printed at leogh in Booen Mzee’s
eoellectnm entithe Do Queh e Chmnissiva s, B 1772 — o weil
1= the wode i which jowas intetpreied and execcised by the
proveseiad governors, shows th it w s not mtended to operate
—wed did wot, in faet, operate—tevond the legal powers of
the Kang Bataf it were so intended, cahier walfully or by
ket eption, there is no trace of 100 any governa’s con-
pisaion for nearly acentarvy T he Ko of that day usurped
4 power gn the colonies, the Queen of this day certunly does
HITH

As the poser of procliining wed exercising maitial law is
not expres<ly given to the goveimers of the Aastradime sud
ather celenies, hue sach overnars any saeh  aathouty,
trrespective of their commissions?

The extent of the powers of the governor of a ¢olony Las
beea determined by o great aumber of judicitd decisions, e
s it the genera) representative of the Qaeen. He does nat
exercise all the prerogives of the Crawn  He can only
exercise sach powers as are delegared to by by his commis]
sion, oF i some instance by the charter of the ealoar, or ly
come equally indingg anstranent, under the Greas Seal of
England, by which alone the Qaeen can vonfer poavers upan
iter eolonial governvrs. Beyoud the powers thus s weedical’y
conferred upon him, he eannot lexdly ravel s and if he ex-

M

Ceeed them, he rendets him-elf liable o an aciion at the suit

of the party injured, and even to an indictment, if the infiae-
tion of his powers amaunt to a crimina offence. We proceed
o sapport these prapositions by judicial decisions,

In the case of Fudnigas vo Yostge, 20 State Tiialg, Governor
Mostvn had taken upon himeelf to arrest and banish the
plaintff from Minorea to the Spanish Main, under an impuia-
tion of alleged treasonable practices.  The plaintiff foliowed
the Governor 1o Enzland, brousht an action against lnm, and
recavered L4000 damnges. The Caurt refused to set aside
this verdict, and Lord Clief Justice de Grey, 10 the course of
his judgment, observed, that ** the governur i3 the King's
«ervant, his commission is from him, and be is to excrcise the
poners he is invested with by his commission, which is to
cxeeuto the laws of Minarea.”

The next exse to which we shall refer in which this limita-
tion of a governar’s power i< judicidly asserted. is Cameron <.
Kyte, 3 Kunapp, P. C. Cases 342, The principle had been Jaid
down by Lord Mansfield in Camplell v, Hall, Cowp. 210, that
the King can make laws for a conquered colony.  T'he Gover-
nor of Demerara had assumed that, as the King’s representa-

“tive, he could dn so likewise ; and he excrcired that pawer by

an ordinance increasing the commission of the vendue master,
or official anctioneer of ‘the colony.  The plaintiff brought an
action for the exeest of commission levied by the vendue
master, and the case came befors the Judicial Committee
of the Privy Council.  The Commiittee, in deciding that the

governor had no sueh power, said. ©* The governor hus not, by
ivirtuo of his appointwent, the sovereigu authority delegated to



12 LAW JOURNAL. [Jasvany,

him s und an act done by him on bis own authority, anautho - are to be governed by the Mutiny Acts and the Articles of

rized by his commission, or eapressly or imunliedly by his War, ) )

instructions, is pot equivalent to an act done by the Crownt 4, This military law is distinet from, and therefire not to

jtself, amd is consequently not walid.” The language of Lord Phe confounded with, what is ealled martinl Luw, which s illegal,

Blnughn_n_). in delivering jml;:l_m-nl in II/// vo Bugge, 5 Movrel L When the Queen’s troops aee un the field in a foregn

PoC, 470, is to the same effect. It it he sod that the country and flagrane Lello, they are to be gorerued by the

governor of a coluny ix quasi-sovereign, the answer is, that he "roval prvrng:.ui\:c.

dues not even represent the sovereizn generally, having only 3. These rules dao not extend to vivil persons not amenable

the functions delegated 1o bim by s commission, and heing o militry anthoity, ’

only the officer to exeente the specific powers with which the| 6. T'he Queen eannot impart to a colonial governor powers

commission clothes him.” which she dves not possess, and she has not done so,
Numerons enses might be cited in which colonial governors] 7. The governor of a colony is not the general representa-

have been sued with suceess in the Comts at Westminster for | tive of the Queen, and ¢an only exercise the povwers lawfully

acts done in eseess of the powers couferred upon them by Hdetegated to hun by the Queen’s commission,

their commissivng, or under an ertonecus extimate of then | 8. Hence :—the exercise of martial law hy the gavernar of

own authenty. Lo Wil v. Mucuasea, cited 1T R, 836, the ia calony is illegal, and would even be sof such power were

plaiedfl recovered damages against the defendant, wha had tineluded in his commission,  Not being so included, its exer-

been Governor of Senegambin, for filse imprisument, attended ! aise amounts to a double usarpation.

with eraelty, the act being in exces< of the governor's powers'

giten to bim by hiz comumission,  The plaintld, Captain Wall, !

was afterwards appointed Governor of Goree, and not warned DIVISION COURTS.
by hiz own cause of complaint against Governor Macnamaa, S s e e
he punished a soldier under colour of military Taw, but with-) TO CORRESIPONDENTS.

ont any regular trial, so ~everelv, that the wan died nnderi | AN Commumacrtime op the subyect off Divesian Conrts, or having aw nJhumn 1o
. . : . RN ittt fo b wddr v T dars ) the Law Journal

torture. Governor W :l”. on histetarn to l‘:n;ﬂ.\hd, was ‘””“:}“ | 1::’11 :r II'“::I“’.‘:I'U 2 fufury bl widvesed to - The Fddars of the Law Journal,
to trial at 1'l‘w OUid B..nh'\' for m_nrxlpr. and was convicted and o g0 oer Cugnrenications are as hatherta o Le = The Eitors of the Taw Journal.
hanged at Tyburn, in Is020 (28 S v, 51 | Torenta

This branch of the subject mav be appropriely eoneladed . o
by an extract from the work of n very able colomal Liwyes, TIIE LAW AND PRACTICE OF THE UPPER
written before the two last decisions had pliced the subjeet’ CANADA DIVISION COURTS.
heyond all dualt, !

“ 1 eannat close this paper,” savs the wiiter referred to

(Continteed from page 2652.)

*without making some ohservations on an expression which Cunarrer 1V.
rovinelal woenes . oyl § : ‘hich is eal-! . . . .
provineial biseness has bronshit into use, and which is cal-! OF T1E JUDGE AND OFFICERS

cultted to convey very erroneans notoms of the powers of |
gaverzars to themselves and others, We every duy bear the Tiegal procecdings in the Division Courts are of a suw-
gamvernor ealled the “ King’s representative.” Nothing i<apore
inaccarate than the expression in the sense in which it ivu-ed. . .. . N ..
Constitutionally the King is the fountain of all office, hononr, : vention of a jury is not cssential; but the determination
and power, and each officer of the Government, deriving his of actions between parties and questions of law and fact
authority from the King, represents the King in the exercise . . - N .
. AR ; : S SONs ienated or
of his legal powers.  This is true as well of the lowest ax of in rel lf")" thcmt')’v)” left to the persons des t"‘) ted o
the highest officers. It is as true of o constable as of the Lord tauthorized by the Statute to execute the office of Judge.
Chaocellor.  In no othier sense ean it be rightly applied to thci As we have seen, every Judicial District is separated
governor of a colony. None of the peculiw atributes of, ¢ ‘e h Division hasi
snvereignity, under the constitutional luw of England, are ap-{ 1hto lrom three to twelve Divisions, cach Diviston having a
plicable to that officer.  The King can do no wrong.  Is thati Court of its own. A sole Judae in each Judicial District
2 Phe Kine S 1 . ’ . .
true of a provincial governor? The King's powers are original, [ 5 g0s gver all the Division Courts therein—not appointed
inherent, perpetual.  Tho~e of a governor are derivative,- . .
temporary, and dependent on the wiil of him who conferred specially 10 these Courts, but the Act points out who are
},he"“_- C““S‘i;};"‘"““‘ly, the King is "‘«;“lp““sil‘tlﬁ to Gl"d alone’ to he Judees.  See. 16 enacts that the sevior or acting
or his acts. The governor is answerable to his voyal master.: ) \ . ) . -
The King is answerable to no human tribunals for the dis'iJ‘.’dg‘c of the County (;omt, ‘Of c:}ch parhcu]dr ‘JUd’(‘“l
cretion which he exercises in displacing public officers. The| District (County or United Counties) shall preside over
is ot ; Oine’s Conrts at W 3 ; .
governar is ancwerable to the King's Conrts at Westminster {6 Pivision Courts therein, and as Judge, therefore, he
for the suspension or remoal of any subject of the Kingl _ . . be off i
holding an oflice of emolument in the colony. That an ex., POssCSsCs the rights and powers incident to the offices—the
pression such as this should have vbtained eurrency is of itsell manner and wmeans by which it is to be exercised, being
pregnant evidence of the servility of that class of the colonial ) <t nart specified in the Statute
society, where it has long been, and still continues to be __“!for t 1e most P‘ L specilie = .t : .
daily use.”—{ On the Functims and Duties of the Governar af | Thas the County Judges have acquired two capacities of
@ {K)‘(‘s" .1’”?"""“' I;Y }\ SKOTML z\d;'uc:ue, ;\;umre{\l, 1832.) | Qisiinet natures—have two jurisdictions—-the one original,
e principles which we have endeasoured, and we trust . e PO .
fuscessully, to establish, may be thus recapitalated :— ;cmbmcmg their judicial authority in the Courts of Record
1. The Queen of England” has no power or autharity to to which they are speciaily appointed ; the other collateral,
gxerci-e martial faw either in Great Britain or in the colonies ) (500 vests in them the power of hearing and determining
2. Within the Bmits of the Queen’s domimons the army and | X . . c e
all persons belonging thereto, and under military autbority, | GlUsCS and suits cognizable in the Division Courts, and the
————— ———— {doinyg such things as are necessary to cariy out and give

& And sco Glynn v, Haustom, 2 Man. & ur XiT: Woatt v Gure IISL N P 299 ¢ st g s ..
Sradiey . dritur, 4 B & C 292: Olair s Bentih, 5 Tannt, 156 feffect to the jurisdiction. But though these capacities

mary kind as distinguished from regalar, that iz, the ioter-
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centre in the one iudividual, they rewnin as distivet as it
they were vested in two different persons

Th ar qualifications for office, appuintwent, tenare aud
functions, as Judges of the Superior Court, do not eome
within the preseut desizn, but some provisions of the law
relating to the office of County Judyre must be referred to,
well as a senior Judee is authorized to
Division Courts.
allowed to act—first, the Sewtor Judue of
"

as an acting as
preside over the Ladeed, theve are sceve-
ral functionaries
the County Court, or the Junior Judge of the particul.
County, the right with buth ¢l whom is absolute, not '
depending upon any contingeney ; then the Deputy Judge
of the County. or a Barrister appointed for a lunted tine,
to hold particular Courts; and lastly, the Judge of any’
other County—the last three named scting only on certain
cuntingencies.

One or two Judges may be appointed to each County
(Consoliduted Statutes, eap. 15, see. 2.3 The secoud
of these Judes mmy be a Junior Judee, havinge the same
duties, power aud suthority as the Scuior Judue in respeet
to Division Courts (ib, sees. D and 6), or where a Junio
is not appointed, the second Judue may be the “ Deputy
Judge,” having like powers as the Senior Judge. tu case
of the death or illness or absence of the latter  (Ib, see
8}  Both Juniorand Deputy Judge act under commission
from the Crown, and act in their-own right, and of course:

as occasion requires; but the Judge may depute a Barris-}
ter to act for him in cace of emergency—“the Judge's'
Deputy,” as he may be called—or the Judge of another
County may act.  See. 17 enacts as follows :— ¢ In ease of-
¢ the illness or unavoidable absence of the County Judge,
“ the County Judge of the Court of any other Cuunty'
¢ may hold the Court, or the first mentioned Judge may
“ appuint some Barrister of the Bar of Upper Canada to
et as his deputy ; and the person so appointed shall, as|
« Judze of the Division Cowt, during the time of his;
“ appointment, have al' the powers and privileges and be!

t
i

* The Enghich County Courts and Couaty Courts in Upper Canada have ittle i
in common vxcept the name. The County Courts of Upper Cahnda are Courts
of Record of Cunvil Jurivdiction, at 4 $n addinon 1o their Coammon Law pavers to
Lold ples §n personal sctiong, bave an equitable jursdiction, They hae fuuri
terins in the year, and sittings after each term for the trisl of 1zeuey of fact efire |
ajury. Theie pocess mesne and tingt directed to Sh=nfls and Coraners runs to .
every part of Upper Canada  The pleatings aro watten. Indecd, tho chief dif
fereaew betwe n them and the Superior Courts at Taronta is a lumt {n the matter |

< subject toall the duties vested in or imposed by law on
¢ the Juduee by whom he hus been appointed !

The appointinent wust not e for a onger period than a
month, and notive
IS and 19
- County Judue,

¢ shall forthwith
4

of 1t is to be given to the Governor.
Sces contain provisions as follows :—+ The
or the Barrister so appuinted Deputy,
send to the Governor notice of such
appuintment, specifying the name, residence and pro-
fesstun of sude Deputy Judee, and the canse of his
“appeintment ' And ¢ No such appointment shall be
< cantinued fur wore than gue month without a 1enewal
¢of the like notice; and in case the Governor disap-

1y

s nrogves of sueh appointwent, he may anual the same.
1 b

in the
varied

The powers and duties of the Judges acting
Division Courts wie so nwmerous and of such a
character, and me moveover =0 completely interlaced with
the proceedings of the Courts, that it would be inconve-
nient to treat of them in this plice  They will be set out
in detatl and considered in the future parts of this work,
ander the heads to which they may be appropriately
referred and more propeily belong It may be observed
Uridlly, that the judicial authority conferred by the Statute
must be exercized iu the manner specified and within
and yet up to the limits preseribed  Jladdon v, Smith,
14, Q. B. 181.) That where such jurisdiction is given,
and the manwr in which it be not
expressed, the maaner and mecuans will be implied by
law, such =as exists at Common Law (2 Roll. Abr. 277—
ib. 260; Com Dig Justices 1, 1); while in matters of
practice the Judges may adopt and apply the general
principles of practice in the Superior Courts of Common
Law to actions and proceedings in the Division Courts.
(See. 69.)  That for carrying out the powers entrusted to
them by the Act, the Judges are bound to know and take
notice of the Common Law and Statute Law of the coun-
try, aud of the weneral rules of practice framed uoder the
Act (9 Coke 30 ¢.; Br. Abr. Trials, pl 1435 Vin. Abr.
Triads, F 9; 12 Mod. 68); and Judzes are bound to
declare and decide what is the law, and ought not to give
a judgment contrary to that, though by consent of parties,
nor impose unusual terms between parties, but may fairly
mediate an accommodation between thewm. (Via. Abr.
Judge’s D 8; Vern. 479.) When no rule of law exists
(said an able writer) a sense or feeling of general expe-

is to exereise i

of jurtdietin and a reduced acale of foes $o Convsel and Atorsey—the practier | diency, which is in other words cowmon sense, way fairly

in both being alihe  Que County Courts perbaps morc nearly resemble the Court
6f Common Pleas of Lancaster and the Court of I'leas of Durham. Moreover,

| be applied; but where 2 rule of law interferes, these are

each County Judge presides over five distinct tribunals, cisil and crinanal. be | considerations to whick a Court of law is not at liberty to

sides baviog an auvliary juricdd tion wm aid of the Superlor Courte, and p\~-‘,ld\.
b

tesing a large apecial jurisdiction n same cawns conctirrent with the Sugr fiae
Courie. in othe s original. az well as appellate and peculiar, Such referenee
therefore, a2 sy be tiade o Baglish County Conrt cases et bo reeetved with
an undenstanding of the Jiffercnce between the syastem of adininisteation bere
and in England

ert.

The subject of the Judge’s liability for illegal or im-
proper conduct is beyond the limits of this work, av we
would only observe that a Judge acung within his juris-
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dietion fneurs no Hability i he wistakes the Liw or gives
an ecroneous ndiment, ay i aniliy of wny mere vies-
Yarity, o Mecws o Lord Procsas, Uholand Rell 369.)

We published some tie sinee the repart of o e tiad’
in ane of the Fradish county <oty whoe the wetion was
brought to aecover the szlue of @ canary bind; and we at
the same time referred to it 2s a proof that the law took.
cognizance of the stwallest wmattess where justice requied’
that it should do so.  We now give below a very long‘
Judgment, the subject of which is 2 cot; and which, apart
from the interest which must be feit in it by the owners of
tabbies, will be read by our subscribers generally, not only '
on account of its relative hwpottanee, but fur the consider-
able 1esearch it displays,

SEreeN, Filaas Octoter 29th, 1010,

SBefire 3O Lonsparr b, Jadse )

Wirriranan v. Ingses.

Animals > fora neture™ redzened = Right G L dl—= Mo oure of dareags.

Rechiimed anicds » b nature * are the avbpecis of Gl ponedies for Jrape s
Thrretofo. whero the plamtatt s cat stoasod foom the promas=escand was ol o at
an g killed by defondant,

Heidd that plantil hasine o P porty in the extoan action wonhd lie (o recover
dastages for bl ng it the n o swre vt -neh aantagos Wong s oy bevond
the marke t vadun ot the thung dostraved, ot the desttucddon was attonded by or
cumstatiies of 2ersvation, )

s Hoxonr. — This is an action Vrought by the pfaint.ff to
recover damages for the loes of his cat, Wlled by defendant, a
gnmekeeper.  The eat was intentionally killed by the defendnunt x|
and at the time it was hilled was off the premi-es of the defendant
about 200 yards from his residence.  .\s regands the tacts there is
10 dispute ; but it wus objected at the trial that » person can have |
no pruperty it cat, or at all cvents, auly a quahfivd property, |
50 Jung as it remains in his actval po-session: and that the cat in !
question, at the tme 1t was hitled, being off the premisce of the
pliintfl. he bad wo property in it at that time, aud therefore is !
precluded from recoveriug damages for its destruciion A« regards
the latter oljection, taking cate, a5 some anthonties hold, ard as |

wis argued by the defndant’s attorney to belong to the class of

animals fera natura. yet as they are reclaimed animals, there ran '
be no pietence tor saying that, beeanse the eat in question had
wandered 200 yard« from the pnt:ft’s nouse (being i the hatat, !
as was stated in evidence, of returning home daily), it § ad, by <o
domg, reverted to its wiid state, and theveby divested the | lainufl
of nny right of propeity he mght otherwise have had in it; itis
therefore ununccessary to consider that ebjection turther  Kut i
whether frror naturer, ov ux other autherities consider them,
domite natura, the point to be decided is, whether eats being. as
well as dogs and certain other animals, What the law terms, of a
base nature, by reason of their not being it for the food of nan,
are or are not the subjects of property.  For if they are, there is
nv doubt that trespass will lie for Killing them, since damages
may be recovered in that form of sction for any injury of a forci-
ble kind done to anything whatever in which » man has property

At common law, no animal, with onc or two exceptians, such as
horses and other beasts of draught, swans. because they are royal
birds, bawks and falcons, * on account of their noble aud gcncrf)us
nature sud courage and as serving ob vv/a solatium of princes, and |
noble and generous persons, and as waking them fitted for great
cmploymenty,” is the subject of theft, whether domita natura or
Sera nature, unless it be fit for food.  But it does not follow from |
this that there can be no property in animals which are not fit for |
food, nud that they ure not the <ubject of civil remedics. The |
reason given by Sip William Rus<ell mn i Treative on Crimes and !
Misdemeanors why such ammals bave been beld vot to be the

subjects of theft i «“ that creatures of this kind, for the most part

|

,any

i
- contrary.

| 1aw to steal such animals tera nature, though reclanued, as *

Sinjury, and be rediessed by a ceivid actien
) passage he says:—+* A3 to tho<e animals which do not serve tor

wild in thon vatwee, and not seiving whonveehnmed for food, but
anly for pieasute, eught not, however the oaner may value the,
to be o gy avegivied by the Liw that for theie shes ooman
shonld die 7 This, no doube, i~ the trae reason why, in a shaple
state of saciety, and when all thefis above the vatae of a ~inliing
were paesshed wol deaths degs cats, terrets and other hile am-
mtls were exehnded Gom the Taw of Tareeny, and uot bees
person conld lvve no propenty in them, Bacwiag say the authar-
ties on the peant 2 So taras Dhoow it bas pever heun the sobg et
of o judicial decision in any of the courts ut W estimnster.

The anly cources, therefore, to wlieh we can have recourse for
mfonmation are the teat writers of authonty; and the only one
who suppoits the view urged for the defendant at the trial, is Mr.
Chatry in his work on the Practice of Law e there laysitdown
that ** Trespues in general hies tor taking any anunal or bnd oot
of the actunl possession of 4 prrsun who bas secured the same:
but o uction lies {or cuticing from the premizes af the owner, aml
and aflterwards killing or inguning o cat which is uot considered of
calue in law.”  He quotex no authority for this statement,
and <o far as I have been able to ascertainitis wholly nnsapported
Ly any.  The reason he gives why no action will lie for enticing »
eat from the premises of 1ts owner and then Killing 1t e, that it s
not considered of any value in law; but it this Le so, cne does 1ot
see why it should be actionable to take a cat out of the actual
possesyion of a person, snce the et must be equadly valuelers m
the one case as in the other.  Derhaps, however, by ** gut of the

ITTY

Pactual possession’” he means from off the premises or out of the

manus! possession of the owner, and that in thove ¢a @ the actim

Cis veaily for the vespass agaanst bis premises er person, and not

for the taking of the cat.  If it were not that he gives as areasen
why an action will not e, that a cat 1s of no value i law, one
wight infer that he intended that as soon as a cat leaves its
owner's premi-es it ceases to be his property.  And this might be
goed law if cats qere not reclaumed animals; but this at all eveuts
those authorities who class eats amongst animalg fera naiw o

Uallow them to he, o that they canuot regain their natural liverry

ro tong as they have aannum revertends, of which the mere fact of
their straying {rom the owney’s premises is no evidenee to the
I'is reason given, thevetore, by Mr. Chitty for the law
ax lie states it, is not altogether mntelligible, at all cvents it is not
clearly eapressed  On the other hand, Blackstone, J, in his
Commentazies, after remarking that at ix not felony at common
o
only hept for pleasute, cutiosity or wham, as dogs, bears, cats,
apes, parrots rud singing irde, beeause their value i~ not intnin-
~ie, but depending only on the caprice of the owner,” a tds, but
it ig such an mvasion ot property as may awount to o civil
¥ 8o also iu another

teod, and which, thaefore, the law holds to hase no jutrinve
value, as dogs of all sorts, and other crentuses hept for wiim or
pleasure, though o man may have a bare vroperty theram, sud
maintain a civil action for the loss of 1them, yet they are not of
such estimation, as that the crime of -teaiing them amounts to
laveeny.” [t is clear, therefore, that it was the opnion of Biack-
~tone, J, that there may be a property in eats. In Bacon's
Abridgment of the Law it is also Jaid down, that ¢ an action of
trespass hies for taking or killing a dog: because asa dog isa
tame animal, there may ag well be a property therein as in any
other animal.”  This, though dog only is mentioned, is cquully
an authority for a cat being property; for cats and dogs are
always treated as belongine, in law, to the same class of animals,
and are held not 10 be subjects of larceny for one and the same
reason.  DBuat in addition to this passage there is another, in the
same author, which clearly includes cats. It is there said, “Ifa
beast or bird which is fera nature, have been reclaimed, this
action (trespass) lLies for the taking or killing theicof; becauso
there is & property in the beast or bivdk.” Toller in his Law of
Executors alro says:—¢ Since the exccutor’s inferest is co-exten-
~ive with that vested in the testator, the property in all his ani.
mals, however minute in point of value, shall go to the excentor,
as hause-dogs, ferrets and the like, ov although they were hept
only fur pleasure, curiosity or whim, as lap-dogs, squirrels, par-
rots and singing birds.” The description in this passage of the
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als which will go 1o the exeentor is nhmost in the words of
stone J, wlich | have quoted s nue that it does not
tiakhe speet] mentton of eats; but there cannot be a‘oulit they
were intended o be iuctuded under the eapiession **and the like.”
Lastly. the Crinnnal Law Commissioters, one of whom was the
present Wightian, J, aud two others, the Iate Me, Starhic andi
the fate Mr Aoy, both very learned lawyers, and botli ot them
Judges of county courts, and Downing Professois of Law at Cam
hiidge, in thar fiist seport in observing upon the veason why
an mals frree natura which are nat fit for toad are nut the subjects
et fareeny, slhthouzh vedn med, say :—< Towould scem thit the
tule upon this subject arose fiom the circumstinee that the aui-
mals above specified, viz , bemis, foxes, apes, monkeys, pole-cats,
eats awl dogs, &e, being unfit for foud, were not farmerly wat-
ketable and of n determinate value.  But they are all now the
subjeet of a4 civil temedy for proparty. Wath ths ment weight of
authority st Me. Clntty s single dictum, 1 hade no hesitimon
wgiving it as my opinion that a person may have a property o
cat, and, therelove, that an acuon will lie to recover diutnages tor
htiieg at. There may be circemstances umder which it wauld be
Justifiable to hall a cat; but it 1s not jusnfiuble to do so merely
because it is a trespasser, even though after game  These facts
alone were not suflicient, i my opunon, to justity the defendaut
in lulling it.  As counccted with the question of properiy in cats,
1 may mention that cats were looked upon by vur ancestors, the
ancient Britons, as creatures of intrinsic value. and the kithng ov
even 2tealing of them a grievons erime, nad subjected the offender
to afine.  And if the cat belunged to the king's household, and
was hept fur the purpose of destroying the rats or mce in the
oyal grasny, 1t was protected by the following cunous jaw : —
A any oue rhall steal or kill o eat being the guandian of the
Ling's geanary. let the eat be hung ap by the tip ot it~ tail, with
its hend touching the floor. and let grains of wheat be poured
upon it uatil the extiemity of its ta:! be covered with the wheat
As much wheat as would be reguired for thia purpose was the
measure of the fuorfeiture to which the offender was hab e,

Being of opinion that this action is properly brought, I have next
to consider whether the amonut of dumages claimed, £2, is war-
ranted by the {acts proved in evidence.  In actiung ot trespass,
unattended by circumatances of aggravation, the proper measure of
damages, where any article of property has been destroyed, is the
market value of the article o0 destroyed: but in the ease of an
wvidinary domestic eat, like the one to wluch the present action
refers, it is very diflicult to say what is its market value, such
cats being seldom sold  There ean be no doubt that as a genern!
rule, even in the cige of good mousers, a few shilhngs would be
constlered o sufficient price. Was then the hilling of the cat in
question attended by any airenmstances of aggravation?  Where
the mevsme of damnges is the wmere worth of the thing injured,
the mjury must be unintentional; if wilfully oceasioned that
would be a circumstance of agaravation, and would justify a jury
mogiv dminages beyond the mere money value of the thing
wjused  In the present ease the killing of the cat was iuten-
tionals 1 must theretore give something for dimages on that
account, beyond the few shillings which otherwise { sh uld have
consudered safficient; but as the defendant may have thought, in
the present not very cicar state of the law on the subject, that be
was justified in killing the cat for the protection of h 3 master's
game, [ ~hould not go ~o far as [ should otherwise have done or
as b should have done if he had killed it to aunny the plantifi, or
to gratify any feehng of spite oricvenge.  Umider alt the cirenm-
stances [ think if 1 ditect judgment to be entered £5r 10s, T shall
do all that the justice of the case requires.  Let judgment, there-
fore, be entered for that nmount.

t

s

o

Battirr.—We have not sofficient space for the insertion of
your letter.  The question which you pat, divested of irrele-
vant facts, is, however, easily answered.  In effeer, vou ask of
the Baihff of o Division Court ean sune the sureties of the
Clerk for fees, on the service of summaonses and other process,
reeenved for the bailff bv the clerk aud uot paid over  Qur
answer i3 that the bailiff can do so.  Qur authority is Cool
v. Stcitzer, 19 U, C. Q. B., 119,

uU.

C. REPORTS.

'S BENCH.

QULE

Keprrtedd by Cinestoviiw Bost oo, Beqy, Bararotor of Lawe,

Tue Conporvitos or tie Uot 81y oF Dssex v. Stiosa,

Tigasurer—Appantient—Dite of end— Wi ld lind s,

A munfoipal oonnoil deetesdl B oas th ge treasiger on the 20t of Jaany and hy
Byt pesad o e 25t spponted hion el dicected thit he shoald entee an
b~ alnties ag #on as b ~boulg have exeented the nocosers boad, O the s ane
dav th pesedaraolutma accepring bis b il whieh weitated on the 2oth.

140, that wn obpectin wouid Do to such Losd, as baving beea evecated etoo
has appenititian nt,

I wosn dhat the tressuer was Clearls Bible for defdoatoss an thy will T
t1x, bungthe PrOjRer prisult 1o recedse it.

(T T. 23 Vie)

Action azainst defendant as surety for the treasurer of the
connty of Eswwex, upon a bowl, lated the 26th of Innaney, 1851

Th smt was reterred o arlatration at the nesizes, held ar Snd-
wich, in November, 1854, and an award eindde on thie 23td o1 M ch,
1860, that defendant waoean lebted to the plaintftan L3516 105, 114,

Thrs award was upon defendwut’'s application referted back o
jthe arbitratoy, with divections to certity certun facts to thecourt,
i to eunble than to determine questions of law ruzed undes the sub-
: migsion,
Among other inforntition thus vequired ws,
1. The date of all app nntments anlae appointments of B as
"treasmer of the united countiex of Essex, Keut and Lambton, of
| Essex aued Bambton, and of Essex anld coptes of the strameats
car proceedings by which such appuintinent or re-apuuintmcuts
were made by the conueits

2 A copy of the vriginal bond sued vn, w.th wemoranda or any
cirlorsements theveon

3 Copiesof the resolution or resnlutions (if anv) of the eaanties
ov county council, accepting or otherwise redating to the Lomd,
The fuud to which the moneys in default befonged.

1e arbutrator accor dinuly veported as follows:

The corporation of Essex by by Jaw pas-ed on the 28th of
January, 1851, appeinted B. treasuver  The by-law recited that
the corporation wm council had on the 23th of Januwary elected B.
as treasurer, and then appointed im, and directed thiar he shoutd
cnter upon the duties of said office a8 soon as be should have exe-
cuted the necessary bond for the due pertormance of the office.

2 A copy of the band sued on was returned, dated the 2bih of
Januaxry, 18534, reciting that B was requited 1o give secunity tor
the tarthtul performance of tne duties of by ofhiee, and more espe-
ciatly for the due aceounting for aud paying over all moneys winech
might come into s hands by virtue ot his ot e,

3 A copy of the resolution of the council of the 28 Januvary,
1834, shewing that B. hauded in his bond, and that it was reso veld
thnt a certitied copy of 1ithe put in the vegisti ¥ office for sate hoeg-
g

4 The report shewed that the defaleations were all for wild
land taxes for the connty of Facex

Prince obtained a rule nzer in the Practice Court. returuable in
this court, to ~et asude the award, on the £ Howing grounds, anong
others, 1. That the want of any valid appowmtment of 8. as
treasurer fur the periad during which the defendant was swety,
prevented the plaintiffs from recovering 2, That the defaleations
alleged were in funds which the plaiuttfs were not entitled to re-
cover against detendant.

Conner, @ C, and M. C. Cameron, shewed cause.

Lecles, Q. C.. and Prinee, supporte:d the rule.

Braxs, J —With regard to the fivst oljection, the contention on
the part of the defendant ix that the treasarer should wize his bond
with surety for his perfmmance of the duties of treasurer afier
his appointment to the the office, whercts it 15 contended that in
this case he gave hiv boml with surety before Ins appointment.
The facts are, that the covncil eleeted Balloek to he Treasuier an
the 25th ot January,an bappointed him, ambdieeered that he shouid
enter on the duties of s oftice <o soon as he <o ld have exe uted
the necessary bond,  Tie boud bears date the 26ih of January.
Ibe conncil by a by 1w dated the 28th of Januavy, fomatiy ap-
pointed Bullock the treasurer, and hy re:olution of the same date

I
{ 5.
LT
1.
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aceepted the bond, whick hod been delivered hetore then, though
the goruealar tme oot shewn, Uwder these ei amstanees, sl
with the roeitnl we the bonad sipued by the datendant, there s
Bo-baby in the objerhn,

Wath sevpeet to the next ahjection, the whole of the defulention
Bas bewn found 1o be the wild g tases Searcely nny thing was
sapl by the defesdants counsel support of nny oljeetion that
this was wot properly chaigeable semast Mo Bullock,  lndeed
there could not be nny thang wiged that wonld be available, fin
the treasarer 1= the proper per-on 10 receive those txes for il the
tonnstups in the cnunty,

Wub respeet ta the other obj ctiens, they hiave been disensseid in
the Conrt of Commen Pleas, in the onse or Fhe Corpuration vl
TLoveer v, Park, swiad bave teen dixpased of in the plaintills' favour
Therefne we wit) dispace of them here i the same manmer.
Juee had the advaniage of rendtug the judgment, und 1 quite concus
thesoin,

The rule must be dischrrged with costs.

Mebeax, b concurred,

The Cnser Jvsrier having heen absent daring the argument,
gayve no judgment,

Rute discharged,

Asros MeDoxswn v, Jiwns MeDosatws axp Roperr
Mebaxao.

Afon under Devisran Erte et by pror diny cordiar on seonrities seized—
F200 18engg o Epudenite—e Se0atr g for ¢ 35,

In an action wn A pepmiiesots 0 e, pay ¢
b st of B phadsfT undier the Biecetin Cousin Act see 152 by o § txon whe
hatahtaned wxne tnam mgous Brm sn thit »ourt defend e pleads § prannye
Gther pheas 1 thiat e praiugil wes gt the bogat hoider 1t Apponred that thse
Tooste ok braertn o g70 § By thaee YensddY b Ahie Bt 2s ol utig 1 10 Whn the platutag
bt Bacded t¢ for eoltection

I HE tha st was vt inshipensodi 1hat the dechiention Shonld shew the g ¢
ba brovphit a2 sder 2o statate, bt N9 sdefeodants Were vntith R R
the plee for the pianttT o o uet iy fart the dodder .l 6y en st Ths retd
PLoa 1o b i ezt Goder e slabwie, o stte in tin Bistae of tho posnnuxd
PHenOT the Tietn o tld Buve bees spatilly pophied

Tse diet §n vueh setron< do eee and pune s aulgment $o stppert the exeention
but g hio it 1 §s 1 @ eeseatiy,

Tl 1t s pLantaf wemd st <bent agers the (eind thaf wenrity for otnte Uay hern .

“rvn awtgausd by e 150 B ue winven d heabants 2y SHOVe Uy slay pro
Conulingze, or gethiaps oy Pl ad it i Bar of the aetion,
Quare, 33 to tho wraning vf that clsuse 1 the sttute.
(T T, 25 Vie)

The plaintiff sued an 4 promixsory nate made by the defendants,
on the st ot February, 1856, pzyable ou or before the st ot
Februnry, 1859 to the plintsfl or hearer.

The defendams pleaded, L. AT feeoruns, 9. Payment. 3.
Ser-off, and, 4 That the phaintiff was not the tegad bol fer of the
nute. il as such holder entitled to ~ue far the payment,

The defendant James was the fetber, and the viher defendant
Robers, was s trother of the plaintF,

The declacution was in the common form o» a note payable to
bearer.

At the trinl, at Toranta, kefore Ralimson, C. J., it was proved
that a barhfl o the division ¢ mrt, having two exeeutions from the
eanrt ayainat the goods of thix plaintf, serzed this note amd other
notes i the hants of vne Thomae, to whom the plannff had
delivered them for eallection, ur, a< there was reason to suepect,
tr pat thesn out of his hands merely fur the time,

¥

No evidence ®as given of judgzments to suppart the execntions, .

nat uag evidence that seeanty had been miven for costs, ig cnee
the netion brawzht by sn atterney m the pavee's name, but for the
ben nt ot the rxentien ereditors, shoubi i,

The action wns bronght ander the Duvisiun Conrts Aet, (qusol.
St U, et 19 sees 1514,

The detembants objectesd, 1 Thnt the pisintif anght to have
dectired speaatly, setting forth the puitiertir ciremmntances of
the weizare in exrention, nad fauoding his actioy gpon the statate

4 That he shanld have proved ju lgments to support the execu-
tintis, ov one of them.

3 That be ~how’d havg proved that be knd given segurity for
co~ts, ae the statnte Jdivegt

The Yeacoed €t Inane s reserced Tonve (o the Jdefendante tn
BIOYe a9 asnit on any of these oljections, ve ta enter a verdict
for dufendunts o0 tue Jarth pled, nnd the defermdants then wont
into evidence to prove that in the cour-z of transactions netween

.

ot plintff or bearer. Broteht in the ©

| them and the pinintiff rhis aate bl been taken ints aceount, pnd
sllowed for by che phvintiff in a settlement und thus been grand
before the b se.zed it 1 Chomay's framds, with whom 1« had
been depusited by the phonalf
© o Tovy edied the platat  to prove that defence, but he failed ta
Cxansty the jury of payment af the nnte, or of nay part of it, umd
¢ they found tor the pleiondl for the nate sod interess.
Cameran Q C, ohtsined n rale aisi Lo enter o nonsuit or verliet
far detendants, refving an the ohjmghans stated, o for o new tral
cen the evulence, omtending forther thit the defemlants were
Pentithed to 2 verdiet on the fourth plea, which deuiwl that the
phontit was the folder of the nute when this sction was
connnvnged,
o Rend, Q€ shewed canse, s eited Chittys Statates, Vol, 1.
P2 1 &2 Vie, ch. FIn, e 12, {Lnpenred Aet)
¢t The clanves of the statate bearing npos the questivs are referred
to in the judgment,
Rotineox, G J., delivered the judament of the court,
We thnuk, upon the esnienes, the jury cunnot be hatd 10 have
given n wiong verdict, in fuding agaiuay the defesduuts upon the
plea «of pagywicnt,
- The aaly qaestion tht remning upon the evidence is, whether
upan the fousth plea the defendaats wove not entitied to a verdiet.
 Phat pley denies chat e the time of brivsing the action, the plata-
tff. Aur o McDonadd, way the legal botder of the nate  Un-
Houbredly ke was nat then the holder in point of fuct, for the note
el been taken ent of the kundx 03 his badee upon an exegubon
sut of rdivision conrt, and was held by the bastiff, not tor bim,
- bt for the rxeention ereditor,
1t i< unn-ergary 1o «et out the ather objections, 28 Uiey will be
[ fonnd in the judgaent of the Common Pleas, to which thy court
canfurmed,
I If the execution under which it was seized had issned from a 3upe-
{ rior court, or from o consity caurt, then under the Campon Law
frae. Act,ws 261 to 266 “the nctan nsight bave been brought ia the
{ oume of the vherdff av officer who weized it. That statute, howvever,
! loe= not suy that it 3kell he brought sp his mme, thougl we take
s that to he weant, fur 1t i3 not to be supposed thae the payev oren-
{dargee wonld in peneral sue on the note for the benefit of the exe-
; eutian creditor and no power is grven by that act to the sherif or
rany one clse to sue in bis name  When the note is one puyable to
+ hearer, then, under the provisiane we are now referring ta, the
s sher 3T might sae as hewrer, without setting out the speciad cir-
{ cumstances which entitled Bun to wue an fer the s atute,
This note 15 payable to bearer, nad being sezed under an
esecation fram a divistm coart, by a bnhf of that court, we are
+t0 look at the Diwision Conrts act. Cansal Stats U, C., ch. 19,
veees 1514, for the authority 1o <ue upon it for the ben-fic of the
cexecution plaiutiff By the 134st gection the Dbt or ether
coficey, having an ¢xecution to levy, may setze any promissory note
» 47 seeurity for monry belangiag to the defendant. By seetion 1522
rthe babiff may hold any promissery nete, &¢, $0 seized, a3 a
csecurity for the mmount to he levied: “cand the pldotdf, when
the time of payment thereof has artived, iy sue m the rame of
L the defindant, “or i the nsme of any perean in whase wame the
cedelenddant wmeght have sued, for the recovery of the sam or sums
s xecured, or made payable therey
by section 1533 4 i< procidel, that the defendnnt in the ariginal
seanse shall not diselimrge such switin sy way without th - ¢ wsent
of the phainufl or of the judge: and section 1534 cuncts that +* thy

rparty who desives to entoree payment of uny seemity seizel or
"taken as aforeesid, shall fiest pay or secure all costs that nay
fattend the procecding " which | sappose means, what 1 nat stased
that the pagee ar holler of the note, &c ., whase nane is 1o be
Sased in the aetion as plainifl, wase by ceened agent Hakility
for enta, if the def odant shauld <uceeed in the nction, It hay,
however, mean that the rveal plaintiff shnll wake the defen tant
seenre us 10 hix costs, in ease the action shall fi, for the per-en
shose name is aved may be worth nothing, and he s uot i fact the
cresd plainti s ov it may mean that hoth are 1o be secorsd in the
eosta, fur the expression is very genersberthat the peron whe
dewreg 1o enfaree pryment {who may he enh r the b off or the
pesee don plaintifl) < sholl fiest pri or secure all custs that may
,‘acrc»d the procreding.”  The provision has net bren carefully
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framed, for av the amodnt of costs ean not be knuwn till the snit’ Their hay beea a recorder’s court extablished noand far the wid
is at an end, they cannot be firef puid—that is, befure the suit ix eity, nud o recorder iur.lbx: said ety duly appownted, who presdes
bepun—aithough they may be secured, ot the =ittings of the seid conrt,

But irt, as to the defer lanty’ right to & verdict an the fourthy  The jul o the swid conaty of Middierex i3 ased ng n jail for 1ho
plea.  We tlunk he was satiied to suceewd on that weae. Tor e gand clty, a o prisoness are commtted thaets by the wayor and
fact the praiatdl was got the bolder ut the tme of s action : sl other magisteates tor the saed ey, the conuent therent not fav-
to entitie the precution craditory, or the hadill, to give the evidence tuy directed nthivrwise, and an annuat rum 3 pud tor tue use of
which was given in support of the action in the payre's muome, | the said juxt by the sud csty of London,
these facts should have been replied which gave the vight undery  The deteminnt has, whenever the saud court 18 in session, by the
the atetute to use his name. though he was not the holder of the arder of the court, taken the privoners commtted for baad at the
note+ or the specinl frots wisht have been set out in the deetiras  and vourt rrom the seid juil 10 the court. unl whew prisonrrs bavo
tion, ns the defersdants indeed contend they shouald hnve teen. higen senteaced by sand court to be imprisoned w the provingial

A% to the other objections, Lo not at present think it would be penitoatiary, has apon reeerpt of the consmitmuent conveyed them
xnent to support the exeention, thouph it 0 the sa0d penitentiare, and fis chavzed and recerved grovment

nece«sary ta prove a judg ) ‘
waubf be eafer 1o aver and prove the Jadgueot in such a case, as thevefor, which has been paed by th\!' pravisemd govermuoent tran
i ctae fand for the mimimsteation of eriminal ju=tice,

the legislnture bas uot dispensed with the neeessity, N A ! A .

With respeet to the rewd plaistiff being hownd to make it appear | The qoestion tee thee apinta of the ¢yt iy whether the vl
wpan the trial that seenrity had been given bir costs as the statate Cfefeadint had the rght o tade the stil posauers ta the gourt fur
dueets, we apprebend that ©us not necess wy, but that if secarity | tead, and when setitenced to tiie pemiteatinry tv convey thet therd
bond not been given, the proper course woubl have been to stay 'and receive payment llwromfx‘ . . .
proceedisge tll it had been given. The Common Law Urocedme H"mc cantet oitill be of opinion in the negative, they Jjudgment
Act, spe. 263, being A provision in pare matend, thangh regarding 1 hali be cutered for the plandif and costs of st ]
proceeding upon seizure of <ccurities mnder exesutions from higher | 1 the court xhall be of apinten in the atfem g ive, then jadzment
courts, suys that the -hertl shell not be hoand to sue in such cases 19f 2on pros, with costs of defeuce, stiall be eutervd for the deten-
natesr he is indemnificd ns o costs,  Unler that ast the sheddff | et Lo i B
clearty might waive seourity if he chose.  The sectiun 334 of the | Hures for the plaintifl, cited Consol. 8tyts U €. ch. B4 seca.
Disiston Courts Aet, 1t may be urged, means nothing mare, bat | 391, 307, 339, ;_lﬂi.‘ 205 ch. 3!.‘500. LR suteee 41 oeh. 2,
the question applies differeatly auder the two stitntes, and | ~ched. 3 ch. 1 1’(»""30‘- Swts. C., che T see M Resv War
reasou the cccunity in such a case as the present may, we thiuk, 1 al, 18 &G 28, . } . .-
e insistad upon, wel perhaps the want of it might be pleaded, | M. € Cumeren, cnmm.‘cxted Consol. Stats. L. C., ch. 53, sec.
with proper nverments, in bar of the maintenauce of the action. | 177, et seg 3 chu 31, see. 138

This pravision, as ta casts, fneniskies an argament in favonr ot}  Rusinsos, C.J, deliverad the judgment of the court,
what has been contended for, that whea a ~eeurity ts being enforced | We me of opinien that while the kaw remiing an g present
under these clawses ta the Division Conrts Act the record enght  fuoting it 1« the shentf of the can 1y in which the City of Londan
to disclose it, in order that bath parties to the action msy be s, and ot the high bailitf, who 13 0 canvey to the pesitestiney
aware of the special fucts, which otherwice they might nat be, thie prisoners sentenced 1o that prson by the recorder's court of

Upon the whale, however, admitting that it was not in bspeasatle [ the dty. . L, R
that the decliration shoubd Jotve set forth t.¢ wpeeal facts, shew- ) The lchd.\t.xzrc would probably, in reviewing the suhject, not
fug that this was an action hroasht under the 132ad elasg of (he | 1hink ftexnedient ty ehange this werangentat . hat whether they
act. zet it was necewenry in our opininn, when the defendants | would or not the ]’ouitvminry..'\ct. as 1t now <tands, ch. 111 Con-
denied that the plaintiff was heolder of the nate, which wast mean satid ited Siatates “f Cunda, it apprars 1o us, comunts the thaty
in this case what the saune plea woald mean in any niher ease, that ; stearly 10 the sheritl, und the chapter 120 of the Conwnlidoted
the phaintiff shou 4 reply in such & manaor as wauld shew the pur- | Statutes of Upper Canada provides tha the sheriflf <halt he puid

pose for which the actinn had been broveht, and which gave
autherity to use the plawetiil’s nawe without tus privity, and uot
for his benefit.

Bur as this, so0 fur a8 we knasw, i the firet accavion that has
arisen for discusaing the pravisians of the statute, we have moule
ap onr wminds that abthongh in strictness the defendants’ main
objection is entithad to provail, we will aot eonctide the phintiffl
bat will dircet that a new trial be ba'l on pagment of costs by the
piaintiff, with hiberty to hun to amcead his pleadings as ho may be
adsised.

Grss, Suenier, v. Wiguore.
Comrryance of precaners tn Pentradiayy
3t 3% the Aute of the sheriff of the county fn which a eltv is.an taot of the hizh
Bt o wich roty, to coutey o the pouttentiacy p Isuners sentenced st the Re
curder’s Courd, )
{T T.25 Vic)

Thiz action &3 brought by the phintiff against the defendant
to recover a sume of moaey which the plarotff alleged the defend-
ant knd recvived for the plinnffs wse, and by consent of the
prrties, and by order of a jadge, accarding to the Commnn Law
Procedure Act, the following case ways stated for the opinioa of
thee court:

The phintiff i« and hag besn since the first day of September,
ADL RSB chentdt of the cmnty of Middiesex, and has sines bi-
appoatment had the ene of the jail of the said cormy, and the
appoiutunery of keepers thereof.

The dvfendant i« high bailiff of the city of London, daly aud
vegularly appointed.

for such daty, when it i3 bis du.y, nud when b+ ha< done

The L2th section of the statnte, ch. W (Con<ol State, € )itis
trae i« confinud to conv ety seat fram Lower Can v, but it equally
s¢rves to shew the intentien of the legisinture, for there are loeal
; bathitfs tn eities in Lower Caandn av well ns m Upper Cunadn g nad
Uthe S 6th clause i+ not confined to Lower Canada, but applies 1o
the whole provinee, and shews that the legslatare intends that the
~heritf of the county in which the ¢ty is, is the officer who i3 to
have the powers necswsiry for enrrying the prisoners through att
parts of the province to the penitentiary.

Our judgment is for the plaiatiff.

Judgment for the plaintiff,

Tur Brrrato axe Laks Hogos Rarnwsy Couraxy v Tug

Convoration oF Tne Tuowy oF Govsric.

Hark iy —=Aceromenfemtonsd, State 1 O ¢, 33, 50~ 3.
fand ravered with the witer s of g hurbauy i< nos tasatde,
103 ther §re that the Bl and Lake fTaron fadiway Company conld nat te
ey for the tiodetb h Bardb ue.

Thic ®a8 an actinn bronght to recover S254 for taxes callected
by defembints fram the plaiat.@fs tor the Godevieh Hirbour, for
the vear 1866, sod a case was stated foc the epiuion of the cowt,
i enbatang > Ax follaws o

The Cannda Company, umler the act of Upner Canndy T W, TV,
eh B, sequived a cight to fpyove the Goderich Hsrhanr, 50 aa

o ke it nnvignble for vessels, and by that act, on the hoavhony
hetng g readered givigable an d fic Qo the reerption of vesgels o
juenbing the same, were entithed to e o tolis at eernin 1ates
preseribed on all such vessels and the goods contuned in them

{
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Tt eonpiiny Waving moode cortain nupravenettts wa the sant fine.
hone, by an mudeatiure benting date the §ith of Juue, 1805 woade
Betaven the and the pd it gader the antharay ol 19 Vie |
eho 2l navewd o orel the planntt< the sd buvbour nid the pre-
mises conneeted therewrth, to b amprovest and hekd by the plau.
tffs an the teoms spredh o the s ad rebeatare, and aaed by e
b comneion with thete padwny. The phontiths by thes indentire
convenanted that they woull ant use or exercise any power vested
o tg be vested 1o thew ander the sad wdeutaree, o0 by aet of the
Proviaind Purtiament, or otherwise 10 rase, kvy or cailoet nuny tofl
o tolls vy a vessels g Uie Borbour, except such ol a= shauld
be necessary for vepars nghis, xkod palice, e tie peaiod o1 tifteen
Fears from the Ot wt Ootober, 1838, aud they bave bever mnposed
guy tolts on goads or vessels Geqaenting the furbour, sor have
they ever derived tny revenue theetrom,

To the sasessment ot 1864 the cwporation of the town of
Gualerich nsseseed ndt the portion of the harbonr Iying within the
bt of the town st the vatue of 10,000, nad the antad vajue a0
S0, b nt the vate of st per cent, amwl ratiag the g on the
waele vabinron at B34, which the plantitls have been compelied
to pay by distress upon then propeity. .

The plamtaly contend that the detend mts were not entitied 1o
ik that porhion of the barhour composed of land cotered with
water, wh el they have done, and that they are cntitied 1o recovey
the xume baek foen them. The parties apree that i the coust
shontd be o1 epraien tu the aflivmative, then judgment shall be,
entered nytainst ehe defeadnut o $25-4and intesest, rom the £5¢h |
ot November, 1864, wid costar if the com t ~should be of 1 contrany
aprnton, then jadgment sball be gisen for the defondants with
[T AN

Fo B Wasd, for the plaintaff~, eited Grert Western B W O |
Vo R, 33 AL C OB OIS Mawcpaley of Lradun v fiienr W’
era i W o, 26U CoQ 8 B 300y Tore Pt car Western 14
Co a4 U UL 23 TWIV eh 535 19 Vie, eh. 2L,

Riclorde, @ €, tor detendanty, oted Rex v Bem ngham Gas,
Loght @nd Qoke Lo, 1B X € o Rer v. Brghion Gos Loghe
and Ooke Coy 38 &€ 36561 Rex v Tie Corporation of Bith, |
1Y Bt 60805 Bex s, Rochdate Watrerweorks, 1M &0 8. 63 Reginn
v. Camhridge Gas Leght ©0 08 N X B 530 Hepana v, West Meddles
sexr Wterworks €0 (32 L T Rep 388: 8 ¢, 28 L 3 M C
Y355 Blretrie Teleyraph Co. v The Oveeszecs of the Pour of the
Toenshup of Sattord. 34 Ex 18F 5 Hegona vo Bt Londom Water-
works Uo X8 Q B 503 Chelva Warorwarks O v, Bneley, 17
Q 8 373 Repna v, Soathrwark and Vaurkall Water Co , 6 B &
B 1003y Leww sy The Toen of Swansea, 3 E & B 508, Repne
cu the prosecaron of the Oresseers of Bohopeerarmanth . Eusl of |
Durterm, 5 da:, 35 1306 8 L1 LT Bep XS 30

Melaax, J—DBy the Coasoletnted Assessment et of Upper.
Canadso vl 55 see 4, 2 §n dectared that all and snd peosvnd
propesty m Upper Canala sbadl be hable to taxation, suljeet 1o
cerrsin  xemptions, and by the 1 section ¢ the terms *+ Laud,”
» Reat Propenyg,” sud o Baad Esate, 7 include alt bhaddiugs o
other things eregted upan or sflixed to the buwd, and all macionery
av ather things sn fixed f any tabhog as te fnm in w parg of
the vesbry, sl ol Oees and waderwood groving upou the bhand. .
and all spnes wm nersds, quas ries and Jorsds 1 and nader the same,
except unnes belangtog to fler Majesty Tl § should (hiek
must be tskeu 1o hew with ~afficient clearess that warer on the .
sutfuce of the ground i pot cowsidered 1y prrt of the realty, and
that wheseves bind is covered wath water w i3 sot such  dund,”
soread peaperty” o real extale™ us s declared by 1 ostatute to,
bLe Habve to tuxation,  The waters of the yiver Maithmel, and ot b
the Lihe addpaning 1ts eutlet. which arv gonstitatly owing in naod
out of the hashour, must have some botrar to sappoct them, which !
st be eafted Lead for il poaposes exeept inX ation, and 1 samne |
that vessels tn the hahour would ~semeely be eonsidered aground
wh n foatang in the warter ten fret deep over the fund.

The water< of the tiver nud haibone every wan hae as muach
Pieht fo o the detemlants and they are entitled to be used a9
putlie hgdaeay by any one win hes eee s to euter the Tbony 5
ot tortenich watle a hut <y cessel How then ean the water ana da
Lanmd npon whic b it Hars b o pors of the Aurbonr, wiech i}
vuessels are entitfed 1o use i the pur-ait o) their esdinoyy basiese
aud tie laud be the separate progerty of the pluatifls, subject to

. ol vessely as commonty navigate Lake [Tuvon.

b tased by the eorporation of Godesich, tor whore bendfiy,
a st othere b is 0 be vaproved ! Lo granting the barbom 1o

Cone plaatfs thie fand und water mudt wecessnly ga tugether,

wpd 1 war.dsndeed be stiange that fand whsch conkd net possibiy
i pppinsd to ey ather purpose but (o suatain the water qecessary
ta canstitnte o harbour ~hotbd ve seivated trom the water awd
toaked upon ns fand only for the parpese of taxation. It i< not
beeanse the bnod cuvered with weter s granted to the plaintdly,
apd they at sve period may dersve advantage from the kabour,
wihich st be eomposed of both buad and water, that the plantifs
shyubi be subjeet o taxation ou bond outy. 1 is not for the use
of the Lind that pasties may by called apou to gay tolls, but for
the ase of the fand and water togethe r, aaed the nedvartages dereved
from the cotistructn of o commadivus havbour where none snen
existesd befre

The cases eted by e, Rickards an the argument do not, as it
appears to e, pply tan case bke ' 2 The Juubous ig not of
an wnfian! ehatacter, but has existed by means of the vutlet of
the river Maitinged at Wag particalar plae  and way be greatly im-
proved by improving that cutlet and increasing theslepih of water,
When that s done s dfferent question vatiely will be presented
Orom that to which minst of these eases refer, and the question
st e haw wackh lawd ve the pasends in aceapatien o tho
fiarbour of Go les ich, raclnding il piers, bahdimgs amd premices

“necessarly forming a part ot the harbuur, but bewg a part of the

trechald

There 13 in my mind vo donbt whatever that ander our present
Assessment At the water-covered part of the land cannot be texed
vopart of the land, snd causot be looked upon apart from the
Witer for the purposes of taxaton.

Judgent wust be given for the plniatiffa,

Beras, J —It appears that m the year 1833 the Gosernment
tessed the water lots around the hachour to the Canada Company,
aud then in 1847 the legislature passed the net 7 W 1V, ch. 36,
anthorsing the Canada Company to improve the hurbar 81 Goder~
1eh, I ~uch wanaer as <houhl resder it acee~sible o, awd iy, sufe,
aod convenient fur the receptian of such deseription and burthea
The company wers
nuthorised to levy tolls wot exceeding = certsin amount. The
tepistatare nise reserved leave 1o the pravinee te purchase the

havboar from the compuny after the expiration of thty years,

it does uot appear thut the Cutnda Company ever exncied any
tolts nt all, and daring all the time that company has been pas-
~es«ed of {he hrubour no taxes have ever beea imposed upon the
b bgur 8« such

In the deed of the 14th of June, 1859, by which the Cannda
Company has stansferted the barhour to the phontits, under their
cliacter, the plaintiff. are bonnd 1 tevy o mure tolls, either umler
the 7W 1V ot 59, ar any net of the pardisment of thi< provinee,
npon vesels uung the harhour, exeept ~uch tolls ns wh e neces-
w1y for reprire, Hhts and pa'ley, for the period of fitteen years
tiom the Soth of Getober, 1838,

Now thut the hnnbour hos passerd into the handg of the 1ailway
earupany, the carporabion of the wwn of Gedertel asstwe the vight
ty L tor nnierprd paenases They have assessed all the Land
and water lots, wharves, &c, againgt which the mailway company
mnke as complamt, bat 15 e compauy comnbitns of bring nssessed
for thie harhour - thatis, that part of it which i« comprised of water,
The questin is whether the harbour gue howboenr is withia the
meaming and totestion of the A~sessment Aet, 2k 33, of the Cone
sols Inted dets of Cpper Canada.

T srgument for the defeadants’ assnmption is, that the jand,
thonghcavered with wateris stibi lamd and comes within the mean-
wy at the Oth secton of the nct, and sotwithwanding that the
puisiic has sn eascment in the use of the water covering that faad,
yet, as the plaiutiffs might exercise o nght to exnet tolls from the
wwiers of vessels, ov owners of praduce or goods whe we the
watere, ¢6 the defemdants sy v that and, taking o consider-
gtion the plaintifiy' v ght to impose thove toils.

My apinion is that the legs-litwre never intendedl in the Ian.
aunge they have toed, taga sofaras that . They bave tesd 93 io 1he
third section what the serm Jead snidl inchele. Frest, they say
thit @t <hedd inchude 2l baildines or ather things eveeted upon ur
affixed to the land, and sl macbinery or other things so fixed to
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auy Wrdiding oy to form jn bow paet of the readty. So far the vvi-
denee of w18 plan, that asd, wathe whint s apow it, 1+ e
thing tontbie, § have so donbi, of the cotapaay heabl il noa
portion ol the wider and smnke dry land of 1, el erect buidiags
thereon with umchivery, such would become hable fo taantiun.
Thoen the tegirlature gues ou, nud declures that all aves nod under-
wo ok g oving upon the b shall be dociwded within tue tetm,
thus corying out the nlea that the tera, so far, meass semething
vistbie and tangibte,  Then comes the expres<ion, that it shalt in-
clode alt wines, mineraly, quarries snd fussils in wnd under she
snme, exvept nunvs beloagug o ber Majesty,  This lust shews
the desive th st fands made prafitable in the use fur such prarposes
shoutd tie trned, has stilf it s il the tuae e nrymyg ent the xoe
iden, that the land otended to be taxed is sometingg that is vise-
bie and gable. | hnve no doubt it were discovered that »
salunbie mhneral eonld be uhietucd nt the bottom ot the harbuur,
sod wentty were devised eithor o exelude the water in workiug tor
1t or wthernise 1t waohd be subject to taxation, bat then that wensd
not be upon the gronied that o was ban ¢ covered sonth water, bt
it wonbl be becanse the mineral wazextracted fom i, amd it wouid
be tae npneral winets woohd be tiged, an i o 2 the land gua Inml,
nud st would be 2o heennse the trgidnane has lec ared that the
expre~vion faud sl taclude nduerals § do pot ok it wound
muhe any difference in kg sach things from ander the surtag..
whether it enme throngh a body of water ar threugh land, 1 stder
1o zet it to the virfiee, for the pmrpose Hf taxation

In the prerent case the hund ut the bottosn vf the barboar is got
and cannol be used, so tar as divelosed, galess it is for the anchur-
ape of vessels.  The ripht to binpuse talls s not said to be fu-
anel ruge, nor do § suppoese such 2 g ever entered the mimd
al' the legtslatare, but the night s pisen to jmpase tolls for the
vse ot the knrhour by versels, nud we must understand rhat to
menn the nee of the water nud not the 2uad, nalesy we go back to
the days of the nuvients, whea they frequently, to avanl storms,
ot for other purpeses, dew up their ships at pleasure upon the
Land ou rullers ¢ or adopt the story of the Argewaaty  who W i<
said by soue travsported ther slugs by tund from the Black Sea
acio~3 vither to the Buitie or Notth Sea.

The tegestnture bas defined what was meant by land, and there
is ue nocensity for vur extending that meaning w any way by the
appliation of legal doctrines.  The mentioning of mines, minvtals,
tussily, &e.. couvince me the legslatare uever intewded to tax the
wse of water,

The deferdnnts have neted upon a false principle in supposing
they could tax bind of nu envthly ¥a ue except to~u port the water
upsa it, breause that water may be made usetal in eommerce
Nothing was e <jer than for the legmslature to lave snid that
hatboyrs chould be taxed, 11 were intended to be so, and it nothing
had been s su defimog what shuuld be conmdersd g+ aud, the
argument might have been much strouger in the defendants’
favomr.

1 chink that judgment should be entered for the plainriffs,

The Cater JesTivs, baving been abseut dunng the argument,
gave no judgizent, Juigment for the plaiaufl™,

COMMON PLEAS.

Grrovx v. Yagen *
st Final puddgment wrthnut @ triclos Ocder for fall orstsmeJurisielivn,

Where tinal judruwent 2 ofnatned without a tral a judge in Chambers Ls puwer
o ikt A6 urd £ il costy

Quse=Emis the vrtles Yo ex parte

Where a aus i aeended by the award of ga arblirator, the catiw §= one proper
fur 88 apphc. o f the kigd

The urder may be mad - URless it Appear that the caese was one which the plan-
T was bound to sae §n ra et v owrt,

A pSantist 1o rder Lo b Dax vaza within the jurb-diction of an $uferlr tribu.
Bal f 3ol b et Lo phio erwdiia It s s psivilogy 10 doso, but there s ns
Seigal obingBUVG upos tiw to du vo,

Waltbridye, @ C., obiained & rule nisi to set aside an order
made in this g inee by MeLean, b, f.r the tagation o 13l gonnty

S Wo ot find Be el o5 s goe ait g th cows opotied du the
Al red wotios ot the Comm i e Reporte, frobuabls tie np toer tid wat
o st U cave of SUIHOCRS Bup Stete to patd < 4 But Koo g ths 31 Le
Oftee b T vt b Yhone B Jong st decided W bisve withs the perml «hn ot 1he
taxlny master of 1ho court, procured s wpy, and nuw gho i to vor readone.

" eanrt conts o the pian Ul and that the towbion shaatd be roased
catul thie detetdant e atowsad bis et agarast plaad i, pursu it
to the statute s et beladt~—the dibt saod o e Uns wctin
beinge withoe the Jutishiction 0! the diviswon comt
From the aflilaviey filet on bath sides it appeaved that this
puetion wis brought in she interor Junsdicton W sn smount
; claned by the plaintilf, as mmsonnting o apwards o1 £36. the
ypenctpal e of whick Was thi ty sesen weeks’ bourd nnd wash-
wg anonuting 1o £22 a0 dd. The resmlae was node up ot awall
chasges fo bay swd grson, day’s warh, e of tewm, pastuang Sc.

The defendunt ndvanend s set-off, 1 which he chuned Lut oy,
Al the largest itoms being o pragissmy nete, £10 15, 0d ;
wine hend of catle and six sheep, £100s, 35 a staek o oy,
£7 Ws. The residue of the charges were siunlar in characty 1o
tho~e made by plainuifl

The action way wotersed o arbitration by a judge’s order,
wade Tet March, 18%: eo-ts of the netwu 1o ot v the vvont of
the awaed; costs of refercnce and swied in the discietivn vt tho
arbitrsor,

The wbityator awarded that the defemedant shondd pay the
platontl £1 11s. B in tall sanstaenon ot the plamutl's chom,
{ beang the balance e bim after deducting thie defemiant’s set o ff,
apd 10t the defendant shonkl pay the costs of the awnyd anl of
the reference attrr Gixation of the sawe, aod £7 s grbitistion
tees, gud L1 tor densiog award, .

(Ou the Hhth July Batos J., mode an onder 1o tax a counvel feo
ol £5 to the plaintil vu the jrogeedings before the salutsator,

Un the 20rd Juy, Mcleas, J, made the order compiained
ngeninst, us follows s < Lot the muster tax 10 the plaintith 1 this
canse full coutty court costy,

The defeadant 1n s afli bovit swore that the plaintiffy acconnt
was what is usudly called o Leamped up account, ~ach ns chargng
duy’s work dene by farmers, when the sqwe had, in fuct, been
veturied.  That thix being the wetare of the plaintdf s nceount,
when such e were proved they were struck ont. 1t was fuee
ther sworn that the arder tor connty court costs wax granted wothe
out sotice te the dofendant, wnd that the custs ongually were
taxed w1 £47 53 M.

The phaatsil put in n swory enpy of the notes of evidence taken
before the arkiteatar, by which it appenred that each pany guve,
apparently, all the vvidence i his power to prove the varieas
wems in bix respeetive necount; ench reemed to bave given in
eerd nee that wineh had been settled or patd tor by the oth rsiele,

Bat the plaintdl sod b attorney swore, nud the notes ot the
cvidence gave support to thewr stdvisent, that she defendant
vindeavoured to make # appear tnt the promissory note held hy
him was given @ a balance dae, atter all the phastdf s danmid
hnd beeo allowed for, against the rent of the pretmives of wineh
phatdl was tenaut, mnd that phuntdF was obligeu to preone ths
payment of the rextdae of the rent, £30 prr annun, exclusive top
which the note was given; and then to <hew lis neenunt, other-
wige proven, was ipdependent of any elam tor rent due 1o defend.
ant, 50 that i effeet the plantifl was vhliged 1o give evidence of
the accvnal, nud of the puyment of the greater part of the rent ws
s side of the necount,

J B Read shewed ¢ruee,

Draven, C. J —Upon the merits 1 do not see any ground to
warvant om detenmining that the plaintf should not have cowuy
cunrt couts,

The amount <trted 1o have been taxed certainly appears large.
The nrttrator's feev, however, and the charge for awsed amount
ta L840, L and x judge's ondes tor n sounw] foe of £3 was made,
which indicate that w his view at leust it wax ot a divi~ion court
ciser ant from e notew of evidence it appears the arbitrstion
aceupied two duss, and that nir ¢ witheses were examined tor the
phitotff From the expression in the affi favit * eriginally tuxud®?
there hag protuliy been s revision, at all events it is bt the
amount of costs that is in question, bat the scale by which they nre
t0 be ascertuined s and <o far v the merits are covverned, T mg
ot poepmred to diffor tsom my bootber MoLean i ordering cou.y
Conrr costs,

Then she auly »westion is as ta author ity

The jmishienon of the division comt extends to all gaces of
debts, accounts, bieach of coutract, covenaus, or money demaud,
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when the amonnt or bilance claimel does not exceed £25: bat’
any plainttf lasiug g eanse of nction ahove £25, on which a st
wiehit be bronght s the division court, it the demand were not:
ntave £25, whenever he shall clanm or demand only the hala e o
sum of £23, may. on proving bis case, recover to thut amaoant only

1 regarl this ns a privilege conterred on a pliintitf, and not a!
right genated to defendant 1o iusist thit the phantff shad give’
credit for any set off which the Jdefendant may or vy noi choose !
to sadvance, wnd to submit to the judgment ot the court.

Tue 78th section of the Division Court Act (13 & 14 Vie. eap |
03) enqcts that it any action b prorecuted 1 any connty court or:
3u, erior court for a cuuse which might bave bsen enterel wa’
division conrt. amd the plmatitf ~hudl obtaay judgment for n sun!
within the juiisdiction of the division cours, no more costs shall be |
tnxed ngainst the detendant than would have been incurred 1o the '
division ¢rurt, unless the judge who presides at the tr'at of such
action shall certify in open court, immedintely nfter the verdict 13
recorded, thatat was n fit ¢ use to be withdrawn from the divixion !
court and commenced 1 such ¢ounty comit or superior conrt, with !
a provisien tor maging the costs of defence, and allowing them !
to he set-off agiinst phinGiFy cos's in such eaves

This ease, trom the fuct of the reference to arbitration, does nat ;
falt within the teregoing section.  There has been no trial betore |
any judge of either of the superior courty, in the inferior jurisdie- {
tivn ot one of which s action was brought. !

Rute No 115 of Tty Term, 20 Vie., orders that in any action
of the proper comperence af the county court, in which fiual judg- !
meunt shall be nhtained wrthout atrial, and in which the papers shall !
not be marked interior jurisdiction.” no more than county c «sts !
shll be tnxed without the special order of the court or a julge.

This rule brenwe neeesgury in consequence of the statute 13 & I
14 Vie. cap. 82, which gave plai tiff n aight to nstitute actions
within the jurisdiction of the county court in the superior courts,
1t the co-t~ al'owed in the county court, provided the papers were
markeo *vinterior juricdiction ”’

1f, therefore, this ease be within the jurisdiction of the county
court, it is properly hrought in the interior jurisdict:on ot the
Court of Comumuon Pleus; but ns the papers are mavked ** inferior
Junisdiction,” the order grauted is not witbin the meaning of this
rue.

The rale No. 168 of Trinity Term 20 Vie., orders that in all
cases unprovided for by statute or rale of court, the practice ay
it enisted in the saperion con ts betore the pasaing of the G, L. P
Act, 1835, shall be foltowed.,  But 1 find no rule of practice as to
the allownnee or disallowance of dwision court costs whe e final
Judgment is obtain ed withant a trial, and where the nction being of
the proper competence of the division court, has been brought in
the superior court, aml the papers masked * inferior jurisdiction »
So that as far as | perceive the only rule touching the case is No.
154 of Trinity Term, 20 Vie., which provides that the practice of
the comt~ nud the services to be abowed for in all pr ceeding«
in the taxatun of coste, sha!l he governed in all cases net otherwe
provided fur by the established practice of the Court of Queen's
Beneh in England.

There iv, strictly speaking. no established practice in England
upon a que.tion like the present 5 but some nnalogy may he fHund
to exict s interpreting our own acts.  Thue, under the Buglih
statate 9 & 10 Vie. cap. 93 sec. 129, by which if any action shall
be commenced in any of her Majesty’s superior court of record
for any cnu-e other than tho-e lastly heremmhefore specified in
sec 128, v for which a plont mght have been entrred under thix aet,”
and the plaintutl’ shall recover less than, &c., the phiintiff shall
recover no costs unless the judee who tries the cause shall certify.
Umnder this cection the Court of Common Pleas in Bailey v. Robson
6 C B 434, held tbat in order to deprive the plaintiff of costs, the
defendant mu-t shew affi- matively that the plaintff was bound to
have vecourse to the inferior jurisdiction, and ot simply that he
might have sued thereon

The words of the Division Court Act arc exactly similar depriv-
ing 1he plaintff of costs in netons brought in the county conrt or
supeiin courts for A cnse which wight have been entered ina
division cou 11 and adapting the deci-on just referred tonsa s.lfe{
guide, we may sk if the defendant hay shewn that in the present
case the plaintiff was dound to bring bis action in the division |

court? If not, then be cortamly mght bring it in the county court
or at hisoption in the 1aterior jurisliciion of either ot the superior
conrts

Louking at _he affi lavits and the evidence given before the arbi-
teatar, 1 think it does not appenr the phiuntff was ander any
such ohligntion,  Nay., [ am not satizfied that it he bad 80 brought
it he wordd not have failed hy veason of the necessity of going wnto
an inquiry exceeding the jari<diciion: and 1 have already mud [
o uot think that it iy evelence shewed a clnim beyond the juris.
diction of the divisinn court, he was compelled to abamdon the
excesy, or to give credit fir ncross demaml of the defemdant in
opter to bring the cage within the division court.

Admitting, theretore, that it may be doubiful whether. in the
first instance an order to tax connty contt cnsts could go on nn
ex parle application, for want of a statute or rale of court such ny
there is in regard to actions npparently of the proper competence
of the eounty conrt, but brought in the cuperior conrt, | think the
phintitt wa-, on tho facts ~hewn, entitled to have county court
costs taxed to him, and therefure that the rule ought to be dis-
charged.

Per cur.—Rule discharged.

MclIsses v. Halgur.

Asignment for benefit of creditayss—Registry—=Ericution,

Where an execution s placed 10 the Shen(f's hands sadnst the gonde of a dehtor
atter woasd_nnent timde by him toe tha bene it of crditos before Jts reglstry,
Thnugh wo hio five Gays the executi 118 entitled te prevail,

Rehan s Bunk of Dranto 10 U, C C 1032, Shew v, Guadt 16, 238 wpheld

Whese the 0utt of Contmon hets exetchres s appetlate jurisdiction st wiil
declde acoording todts 0an view of the Liw, notwithstaudiug nu udverso dodd-
sion I 1he Court of Queen's Bench,

This was anappeal from the decision of the Judge of the County
of Eigin,

Tue decision and the facts upon which it is grounded are
reported in 8 U. C. L J. Jud.

Hagaury, J.—This case, as far as this Court is concerned. turns
on n simple point. 1t we upholl our own judgment in Feehan
v. The Bink of Toronto, 10 U. C. C. P. 82, the decision in the
Court below must be reversed.

Tuking secs. 1 & 3 of the Con. Stat. U.C. cap. 45, by themselves
alone, they would well warrant the conclusion that the registry of
the assigument ut any time withio the five days allowed by the act
wou d ke it valid frou the beginnng, aud would therefine cut
out any exveution delivered to the Steriff within the five days.

In deenhing what was the witention of the Legislature, we must
lovk at the whole course of legi~latton ou the subject, to the re-
pealed acts as well as to those now in force,

The act of 12 Vie, eap T4, declares these conveyances void
agaiust exccution creditors, &, unless registered.  No tnue was
fixed for thevegistry, and the Courts held that if registered before
an execution was ptaced in the Shortf’s hauds agminst the goods
of the assignor, the assigninent would still be valid.

I do not think there can be any doubt that, under that statute,
if the Sheriff received an execution agminst goods which if the
owner had not given & mortgnge on them woukd have been habloe
to be reized undir the wiit, they would be held so linble if the
mortgagee hud uot registered hi< morigage uutil after the Sherit
bind levied on and taken possession of the goods.

Such 2 view would be quite consistent with the intention of the
legisinture, that the mortgnge should be void unless regis-ered.
Not being registered until a new writ attached by the placing the
execution in the Sherifl’s bauds, it would be void as to such
creditor.

Then did the Legislature by the act of 20 Vic. cap. 8, intend to
give to the holders of these bills of saie nnd mortgages any advan-~
wages they had not previously possessed. They bad helore them
the experience of deveral years aud the decisions of the courts.
The whale scope of thut act, =0 fur trom fuctlituting the taking
secwrity on or the trauster of property hy means of these iustru-
nieuts, was intended to nake it more d.ficalt. They were un-
doubtedly siewed with distavar hy the Legistatare,

I cannot therefore come to the conclusion that, by requiring it
to be registered within five days from the execution theieof, they
iotended to givo an advantage to the holder of such an instru-
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wment over what he ol befine, but pather, heing voul during that
pened s agmnst creditors baving  executiony do ged on the !
Shenitt's tomus, they wtended to make it absolutely nutl and voud |
agninst erediters if 1 way not registered within the tive days men-
tioned, though it mpht be sepnstered aferw ands,

In this view, I thwik the judguient of this Court in Feehan v.
the Bunk of Turonto covrect.

L cannot suy that 1 nm free from doubt, hut T think this view
best ueeards with the intention of the Legisluture,

Tu the judgment of the Court of Queen's Bench, in a suit be-
tween the snoe parties, 19 T.C. Q B 474, that Court vived at n
difb rent conclusion 3 and nesanany that the Logasdutare sstoaded
that these instrute ity should he vahid trom the beginmug, and
should anly be vond atter five dnys, nnd it they were then regis
tered that they shoald be vatid thenceforward, their jud_ment is
correct. I have not been able 1o bring my mind to thi conclusion

In wy oputien, the judgment of the Court below should be
reversesd and the appenl allowedd.

1 do not think Marples 5. flartley, & L. T. N.S§ 474, makes any
difference. that being n doubtedly 1n necordance with the English
Act, nud wi b the view T should probably take of our own Cone
solulated Statute if we hud bud no previous legisiation on the
subject, )

"Thix bieing a cise in appeal, we are bound to decide according
to our view of the law, uutwichstunding the judgment of the case .
in the comt of Queen's Bench,

Daapen. C.J —1 continue of the opinion expreesed in Feehan |
v. the Bauk of Turonto, and concur in reversing tho judgment of |
the Court below.

Der Cur.—~Judgment reversed.

IN CHAMBLERS,

TyrrrLy ET AL, v. Wano.

Arhdrators® fessmDProof of payument,

Whers the Master pefused ta tac agar ot the unsacc-ssfol party an arbitrator's
Tee up 0 penf Al hat 8 premiseor v Dove b beelt givens to the aatrator fo
the amvunt, « Judge in Chaubera refused W fotertere.

(November 8, 186t}

On taxation of the bill of costs in this enuce it appeared that
there bad beeh an atbhitition buaween the parties, 1ol owed by un
award in favour of plant 5 and that the sum fised by the wabi-
trators as their fees was ‘5160,

Before allowing the arbitrators' fee as against the defendant,
thy Master of the Ceurt of Common Pleas required proof ot
payment

There was no evidence of actual payment, but it was swarn
that one of the plaintitfs had given bis promissvry wote to the
arbi-rators £ v the amount of therr fees

Upon this it was con‘ended that the Master was bound to tax
the fee aganst defendant  The Master 1etused to o 5o,

K. Maore applicd for a summeans for a revision of tuxation of
corts 1 this taxation in this particular.

Drarep, C. J., refused the summons,

Mclxses v. Weanster
Indigent Deblor—Custady in serceal causes— Decharge for non-payment for weekly
WIS ==l asls 4f feruer yppdicution,

Where a defendant 1s xrreated and has the weekly all-wance ordercd fo severs)
cavren fe 1 utdes see 40 Cops § At U UL cape 29 enthil d (o otte suat of
1ur. 4 week bur 1o def.nlt of paymont of thet sum, bo wn properiy Jdanu 10
be di~chansy d s alt the cascs,

The tact 0 0 1 payment of 1he cos's of & fo-mer appicats n 10 be dischargrd
from custeds, whivh was glswie d W1 B €018 I8 po T #-0n for refusiug a
second apy hcatios wade upou proper und sulcivut waterialy

(Docewber 1, 1861,
This was an application to discharge defendant trom custody
for non-payment of weekly altowanee, yoyable by order of Mr

Ju-tice Burus granted on the 1th February last, or to supersede

Bim because nut charged 1o custinly 1w due nme,

Detendant was arvested i this canse and in one in favour of

Kerr et al, on mesue process in December last.

On the Toth Macch inst be obtn ned orders tor the pmymient of
the weekly nllewance ot ten shiliings in cacl ot these suits : ho
wus peguintly paol the allowance ot 103, & week uoder these
oidders uent the 25th day of May last,

On the 1t Juue be was chmged in execution in the suit of Kerr
et al ngninet hamself.  No appiention was afterwards wade for
the payment of the weekly allowance, aud po allowance was
afterwnrds paid,

Qu the 2ith July last the defendant applied for his dischargo
from custody tor non-paywent of the weehly allossance, nad the
summens way dhischarged sud costy ordered to be pud by delend-
nnt. ‘These costs were not pad.

Jackson for phainnff ohjected that defendant was not emritled
to his dischiarge  for nou-payment of the weekly nllowance,
hecause subsequently to s obtaning the order for weekly aliow-
ance, he was charged in exvention at the sait f Kerr  He also
abjected thit the defendants did not show suilivient cuuso lor his
being superseded.

A. Cameran, contra.

Ricuauns J.—1If th: defendant had heen paid tho weekly
atlowunee of 10« by Kers et ol after they had charged him
exeention, the phunutt in this action mighe contend with a
greater show of pesson that defendant cculd wot properly be shs.
clitrged beeause the weekly sum of 103 was stul pard hun. But
‘he fucrs clearly rhow that defendant hag not been paid the
w ckly nffowance he was ardered to receive 1o this cause, wer has
ke been peid the U3 a werk, since the 2ith of May lust, 1 any
antee in which he was confined

The Hth seciion ot Con. Stat. U. C, enp. 26, seems to me to
provide that where a detendant is arrested and has the weekly
wllawnace ardered in severnl cnuses, he is only entitled to one
sum of 10s a week, but in defuult of payment of that sum, be
can propuly chim to be dischnrged i udl.

Ou the point maxed 1t erefore thank defendunt entitled to tho
order di~charging him from custody.

Though e has not pmd the corts which he was ordered to pay
on dischnrging a former summons, 1 st think he is emi led to
his dwschinrge, fur the Legislatme dues not seem to ¢ ntempt to
thnt u party shoald be kept in custady for uon puyieent ot costs
miy, amd certainly not for vuch a tnfiing sum us the custy of dis-
chaeging n summmons,

Lt s pot eapncitly shown in the papevs praduced befare wme
when the order dirceting the paymeut of the weekly a towance ia
this cauve was served; | assume, from 1)) the affidavits, that it
was served long ngo, and it way probably filed in ch unbers on the
app'ication m e by defendunt tor bis disehiege in Jw'y last

The aflidavit filed on behalf of the plainuff clenrly admits the
avders were obtued in this sait and the swt of Kerr et ul ngninst
the game defendant, and the payment of 105 weekly vuder the
ordmis untl the 27th of May last, and that she pagment then
ceased and has not gince been made.  This sufficiently shows the
arders were ninde aud the default in the payment required anlder
them.

[ think the order directing defendant’s discharge should go.

CLARR V. JRWIN ET AL.
(Repartel by 1esgy O'BRIEN, EsQ., Bonsterallaw)

2W. &M cl. 5, sec. 4 — P ble d tmayes aud costsm Right to, o atfected by . fers
ence o arbitratinm— Recurer ™

A ref rence to arbitration divefitl-3 a p'atutlll from recovering trebla damage

and Cate fu cises where ho would othaewise be ontitted 1o thens und © the

siatute of 2 W eh 5 sec, & The W rd *recover” used Jo the stutuls

wein By S recover by the verdiet of a Juy.” .

This was an applicution to revise the costs tnxed on the part of
the p'aintiff. and to dizallow the phinnf treble damnges awarded
to hiny by the master utuler the fullinwing fucty ;=

Tue painufl, on 2ist January, 1857, commenced an action
agiin t the detendunty, under the statate 2 W, §& M eh §, see 4,
and declared therein, ou the 4th March, 1838, tor the vescue of
certain goods seized as sl tor & di~tress for rest The defend-
ants pleade § to the dectaration on the Tth Marceh, 1838.

tin the 1st December, 1838—~by the cuusent ot pirties, a judge
in chambers made an order of refereuce, orderivg the activn aud
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all matters in ~hﬂ'cu-nu~ 'lu-rcm between the pnnc: 1o be n-fcnwl
to the award of the Judge of the Connty Court of the County of |
Wetlington, and that lhcmmﬂ or the cuuse should abide the event,
and that the costs of the 1eterance should ve in the discretion of |
the reteree,

Ou the 5th of December, 1859, the arbitrator made his award,
finding all the is-ues in the plantiil’s tuvour, amd the damages to
be paid by detendants to phantiff an respect thereto and the mat-
tevs in ditference thercin at the <um ot £16 25 114 The master
in taxing the plantdf bis costs allowed tae plontff trebie costa m
the usual panver and multiphed the amonut awarded by three and
allowed the same to the planGft

O Breen for plrinth, for defendant.

Duexs, J.—1 find there is a difference in the practice Letween
the deh and th seetions of the act 2 W & M o¢h 5, with regard to
the masuer of computing and awarding the incrensed damages

The 4th secticn enavts that the person grieved shall ina sp--ci»xl
action upon the ense tor the wrong thiereby sustained ** recover his
and their treble dutinges nnd costs of suitagainst the offender.” and
the Hth gection enacts ihst in case of a distress and sale for rent
pretended to be w anear and due, when in truth no rent is io
arrear or due, the person bringing the action **shall recover
double of tae vaine of the guods o1 chattels sv distrained and sold
tugether with the tull costs of suit.”

AL the buoks of practice state and the authorities cited bear out
the allegation that in an action on the $th sectron the comt order,
if necessary, und in entering judgment the mester a3 a mat.er of
course ashis twice the full amount of the verdict to that tound by
the jary, thus trebhng the damages:
section the court of Connnon Piv:s luid it down that the double
value should be fount by the jury, and that the juiy should be
direct «d in case of huding for the plaintiff that their verdict should
be tar double the wount of value of the goods. See Masters v.
Farris, 1 C B Tl

The pownt now 1aised is whetber an award made under a refer-
ence by consent «f parties is » tecovery within the weaning of
the ~tatute 2 W & M 1 aun of opinton it is not such a recovery as~
the legislature contemplated. At the time the sintute was passed
an award of itself waz2 un vreeovery of a debt or sun. of woney, bat
requited to be enforced by action or an attachment for disobrdience
ot wu order of cowrt to puy the amount. 1t = onty rince the pass.
ing of the C. L Pro Act and other 1ecent ~tatutes that awards
may be cutorced by th- same process as the finding of a jury upon
the watter 1eferred.

Besides the zenernt question whether in ar; case of compulsory
reference. an amoust awarded by areteree can be raid to be a
recavery withnn the meaning of the Stataies, because the newer
sta ites bave placed the faciiities of enfurcing payment of awnrd
wpun the wune tovting with s verdict, aud as respeets which 1should
say the legstatare never mtended hy the more regent ennctni-nts
te do mare tha faciitate the remedy of enforemng payment of the
sum nwarded there is this considerntion in the present caxe that it
Wi tot a compulsery retereuce, but oue made by cousent of the
parties  Tudeed no eompulzory reference could have been made ot
the matters, and though the veterence w8 wade after issue joined.,
3ot the recovery by The award cannot be said to have been the
cansequence of, or the result of the process of the court iu the
sense mesnt as a recovery manbuum as when used in the old sta
tutes,

The order therefore must be made for revision of taxzation of
the gunts amt disallowance of the additiun of treble damages.

COUNTY COURT CASES.

(10 15e County Court of the County < f Fswox, befure Ihs Honor Judge LE6GaTT.)

Wanr v. THONPSON ET AL,

The platntiff Wade, ac tenpwt of Thompreen nne of the defendants. ocenpicd 2
botss for m age st yettn duerns whicd peeried he paid dis faod ord's taxes

1ot chat pluftdi ou'd vt an bhes action deduet the taxes s pand ont of the
Lant aquanie’s et utider the 20k dause of the Acessient At altheagh
hefe Was Lo AgTeetnedt s to pad ens of tages beieenn Dith and his Inudlordg.

26ih clanse of the Assessment Act,
tis provided that an occupant may de-

Lrecvtt Co J. =By the
Coun. Stat., U. C., page 63),

bat in un action on the 5t |

. duct from hm rent lh(‘ amonnt nl' titxes pand by him, if the snme
could nlso have heen - covered from the ewner anless there he o
'~pt' o agreement between the owner and the occupant to the
, coutrary

Podts wlmitted that there was no agreement hetween the defend-
ant Thomoson, the landlord, and the plaintdl as to payment of
1taxes, and the ouly question is whether the tenant, the plamtifl,
'(' i, under the facts stated, deduct the taxes which he paid from
year 1o year during the continunuce of his tenancy out of the Inet
two quarters’ rent aceruing due to the lundlord, having failed to
deduct the taxes from the carrent year's or quarter’s reut us at
fell odue,

The English Land Tux Act, as quoted in Thebbs v, Parsons, 8 B.
& AL ol6, is the <ame in effect a8 our Assessment Act with
veft rence to the deductian of taxe« by the tenant 1t is not ~tated
in either the Bugiish Land Tax Act or our Assessment Act what
rent the taxes are 10 be deducted from  In Thibhs v. Parcons it
was held that the tenant under the Euglish Actisrequired to deduct
the taxes from the rent due or aceruing due at the time the taxes
The 26th c¢lause of our As<e-sment Act mny be con-
strued in the same way a8 to the particular rent the tases are to
“be subtracted from.  If that coustruction is adopted. then at tho
same time the plaintiff paid bis landlord’s inxes for the years
18,6, 1857, 1838, and 1850, the last quarter’s rent for which de-
tendant, Thompson, distrained was ncither due nor aceruing due,
and the plaintiff carnot unw be permitted to deduct the taxes for
those yenrs ont of the rent distrained for, whether the tenant
cuan or cannot recover the taxes paid by him in an action against
i~ Lindiord for money paid to bis use.

[ think there can be no douht that the payment of taxes by the
plaintiff during his oceupancy. a8 admitted, ¢ imnot now be lovkhed
upon as parmwent to the landlord under the Statute.

The defendants are clearly entitled, I thizk, under the authori-
ties quoted, 1o the postca.  See Thibbs v DPursons, 3 B. & A,
516 Sprague v Ilummond 4 Moore, 431 See also notes to
Lamplaghk v. Brathweaire, Smith Leading Cases.

Lostea to defendants.

(In the County Court of the County of Flgin, before His Honor Judge 2ivenrs )

Mclsxes v Bexgbier.

Assignment for benefil of cralitors— Rrgidry— Ezecutim—(onflict bedwren Queen's
Bench arnd Comemim Pless,

Where an asdgnment for the bwaefit of croditors {s filed within the five dava
atlowed 1y law, {1 relates 1 312 date so a2 to prevent the effect of A0 executicn
pinced in the shenilTe h nde within the tiv daye

When the Comts o* Queen’s Benih and Comiion Pleas ara at icquo on the oon-
virucir n of an act of Parhament, the duty of a cvunty judye is to devide
¢ rdinnge to e awa Viaw of the Jaw

Regurke on the snomslons stete of th- Low regutating appesls from countys courts
s far as the questtans involved to this case are concertied
This was an interplendev issue, brought to try whether certain

goods were, on .;’mh August, 1860, the property of the claimant,

Mctnnes, or of J. Sluphux. the assiguor,

The issune was tried at the December sittings of the county court.

The asvignment was puat in and admitted. It was dated 28th
August. from 1. Stephen to D. Mcelnnes.

Peter Murtagh, sworn: — 1 am Clerk of the County Court; I
produce u duplicate ol an assignment from Mr. John Stephen to
D Mcelunes, Evq 1 1 reeceived it on the mo-ning of the date on
which it 1= filed: 1 fited it at the regular hour of opraing the
office; it cnme iuto Iny actual possesvion st the Post Office, ahcat
9 o'clock ; it nught be before 9; 1 thiok it way before 9; 1 did
not come direct to the office; I cane to the office about half-past
vine; [ caanot positively say whether or not 1 did any business on
that morning ; 1 did not eoter any juldgment in any case that
morning before filing this; the cxecution way bear date that
mnrnm«v' I occavionnlly give blank executions to the professional
m-mlrun.n who require them; 1 think the sheriff did not open his
office that worning untit 10 a m ; I believe his hours are from 10
to 3

Crose examined : ~ 1f my name i« ta the exeention, it was signed
thnt morning or bLefore 3t Mr. Horton got the execution that
wmormng.
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Donald Mclunes, sworn :—1 was 1 plaintiff’s ciploy ment st |
Augu-t; 1 recollect John Stephen mnhing ar assgument vn the
28k August of the gouds desctibed in the stock book produced:
1 had been bere previously; I got instructions to come to St
Thamas imwedintely, and tnhe pos«es-ion of Mr Stephen’ store::
1 left on the evening of the 28th, and I came over on the morning
of the 29th; 1 drove up from the cnrs nhout § a m, and 1¢eached
Thompsan’s Hatel at 20 mnutes past 8; 1 had breakfast there.
and went immedintely to the store and tuok possession, to the best
of my belief, 1 think, before 9 1 m.; it was, 1 aw certain, before
halt-past 9: Stephen was in Hauilton s hix biother slept in the
store, and I pot posseszion fiom ham ot ihe keys of the store;
from that time [ vemained in the store the whale tite, uutd the
gaods. stock, &e, were disposed of, and thencetorward John'
Stephen exercised no acts of ownership over the goods, stock, &e.s .
there was no concenlment made use of ; o d not, that 1 know of,
say anything about it hom that time; and I remnined in poss -1
sivn of the goods coutivuously, until 1 had disposed of them for,
Mclnnes, !

Cros«< examined: — I left Hamilton on the day the assignment
was executed — ¢ e, the 28th; the sheritf was not there when |
renched the store on the 20th; lie came in on the moruing of the
30th, and told we he bad ar execution; he did not ask me, n8 tur|
as [ recollect, whethier he was in possesrion of the goods for nuy !
but himselt': 1 was not placed in possession of the goods for uwf
shoritf on the morning of the 29th; the shenfl did vot ask me o
keep possex 1on of the goads for him befare that time; 1 did not!
tell the shenift on the morning of the 2%th or 3Uth that 1 lnuli'
nothing to do with the goods, in <0 fir ns I recollect; 1 did not .
try to conceal about the assignment; 1 might have spuken to Mr. !
Murtrgehr s 1 teund tautt wath Mr Mustagh tor teding Mr. Hore |
ton ; 1 was blamed throvghout the tows for telling ; 1 did not give
out that I was in charge of the property. !

After rending the statate, the Jearned judge told the jury there
were two points tor then decision,

Fust Wa-there av immedinte delivery, followed by a continued
change of possession ot the goods assigned or so'd, aud it there
way, there was o need of a waiiting o registry at all; that the
immediacy of the debivery was to be governed by the cincumstances
tn which the parties nre placed ; so long ax there ate no execu-
tions in the shendl’s hands, every man had, before the statute 22
Vic. eap 26, sec. 18, was passed, the coutiol of his property, and

“could legally dispose of it us he thought right tor the benefit of

his creditory; since that statute he can only make an assignment
fur the benefit of s creditors ganerally, or coutinue to dispose of
then in the urunl way vnnl an execution comes i, That if he
vxercise the direretion an artangement for the benefit of all g
creditors, the sale or wransfer may be in one pluce, and the deli-
very in unother, s0 saon—1. ¢, as immediately uy the dehivery cun
be nceomplishied 1 but, af betore the delivery 18 accomplished, the
sheriff steps in and mahes a seizure, or it hefore it comes to the
assignee’s hands, the exeeution will mke the goods  And upon
this puint he submitted the following questions, viz ;—

Ist Wasg the delivery effected betore the fi. fo. reached the
sheriff’s hand«?

2nd. Was that delivery followed by a continued change of pos.
session ?

If yea on both these points, to find for the pliintiff.

Second. Upon the paint of the registry of the instrument of
assignment, he told the jury he thought it being registered within
five days of its execcution would protect the goods aganst ali other
claims 1 that ihe sheriff could only seize the goods and chattels of
J. Stephen under s oxecution; aud then the question arase
whose wetre the goads that the slieriff seized under Benediet's
execution : the goods in question had undoubtedly been the pro-
perty of J. Stephen, but had that property in them been legally

. . .
Re-examined —1 wig sent up expressly to take possession of that Iehanged ?  That he theught Jhat property might be so changed if,
property ; the sheriff bad been previou<dy in possesston of the fapon a valid and good consideration o carry out an honest pur-
#oods on an exceution of one Lorhmer, which 1 paid previons to | puse, the debtor making away or transferring his poods to pay bis

the assignment: 1 was not aware of the seizure uuder the fi. f1. of
the Bauk ot Muntreal.

This closed the plaintiff's case.

Sheriff, Calin Munro, sworn: — The exccution of Benredie! ¢t al
v. Stephen, came to my possession nhaut half past nine in the
marning ; ieceived 1t in Me Stephen’s store; 1 had o previons
execution under which I scized the goods. under a i fa tiom the
Bank of Montreal, wluch came iuto my bauds oun the 16th July:
I told Mr. Stephen of the »eizure and left him in possession : it
was on the 29th August or on the motning of the 30th that 1 seizes
again, umder the exccution of Haght v Stephen, and under tha
of Haight I saized ugnin, and kept the goods, and subsequen 1y
under the fi. fa. of Benedict & Vaun; 1 considered that 1 held the
goods under the £ fu. of the Bk of Muntreal on a previous seiz
ure. as that /i fa. was not paid il some time after: I sold gome
roods under the Bank of Montreal execution; I suw Melnnes, the
Inst witnie-g, there on the marning of the 30th; 1 acked himf he
was there in charge of 1he goods under Mclnnes, and he said that
he was not; I then put lnm in charge for me, under the execution :
he agreed to take chmrge, and 1o let no one take the goods away
without my knowing it: I think young Stephen was present; Lam
pot sure that he heard the converrarion ; I hud previously seized
under Haight's execution ; I lovked ot my watch at the * mie, it
was half-past 95 the Benedict execution is tested on the 30th day
of Aupu~t, 18€0, and wauld have been issued that moruing ; my
office hours are from 9 to 4; the renson of my being in the store
that morning was, that Meysrs. Stanton & Warren, the evening
before—i. e., on the 29th, came to my house, aud said that I hadd
better reize, as things were not all right. and I had better look
after the goods; I went round that same evcning as carly as 9
o'clock.

Cross examined :—When 1 seized in July for the Bank of Mon-
treal, 1 told Mr. Stephen of it, aud I left Mr. Stephen in posses-
sion ; that exccution bas since been settied, Melunes did uot tell
me what he was up for or of the nsvignment ; so far as I know he
was not aware that I bad an cxecution for the Bank of Moutreal

agaivst Stephen.

debts, provided it be done i a way that the badge of frand, such
as the act declares shall be a fianl, does not attach 1o the irans-
action, and provided the sale aud delivery be completed before the
sheriff recerves the execution in bis hands ta satisfy the judgment
of some dana fide creditors, or provided 2 bill of sqle be registered
within five days of the exceution of the instiument.  He also told
the jury that it was of ne moment thut the goods were alicady in
the ~henff’s hands to satisfy previous exccunons, because s sub-
sequent execution wonld take the grois subject to the previous
anes, and would attach go soon as they were sati-fird ; that in the
same way the judgment debior. Stephen, might ke a vilid sale
«of the goods, subject of course to the incumbrance existing agaiust
them,

Upon the first question submitted to them, Mr. Sadlier con-
tended that if an execation Le placed in the sheriff’s hands between
the date of tue bill of sale and its filing, though withun five days,
it is not entitled to prevail

Mr Ilorton objected to the charge, and contended—

Ist. That the sheriff halding executions in his hands, and hald-
ing the guads under serzure under those executions, that no net of
Stephen could take possession of the goods frum the shentl uotil
those executions were sati~fied.

2ud  That the possession of the goods eauld not be given to the
plaintiff until the fi fas. then in the sherift’s hands were satisfied,
#nd entirely out of the sheriff’s hauds: Potter v. Carred, 9 U. C.
C. P 412

8rd. That no nct of Stephen, nor of any ather party. could give
possession until the execations hiad been satisfied, as they were in
custodia leyis.

4th. That there wne no evidence ta show that the witness McInnes
was authorised to take possession of the goods, and un autharity
fromn Stephien or from the phaintff was shewe whercby be took
possession.

The jury found a general verdict for the plaintiff.

During the following March term Horfon moved toset aside the
verdict on the points rescrved at the trial, and on affiduvits.
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Abhutt she wed cuuse,

Hoeton tor the defendants

Hraurs, Co J.—The waterial guestion between the patties,
ittespective of that rased by the affidavits thed) s the smme a-
that bewween Melunes v, Haght, in which 1 gave judgment
April tevw last.

I chasped the jury the same in boty as to the effect of the &l
section ot Consohidated Stat. of Upper Canda, eap. 43, nccording
1o my conatiuction ot it amd the sume objectiony were wiged by
the respectve coutsel tor the detendants w both eases; amd 1w
this 1t was matoely ngreed, after wy chorge to the jury, that,
Brespective of the verdict, the question of law might be disposed
of by the court w tern

I the aegument in term, however, in this ease, the defendant’s
counsel tooh o gronnd, which 1 shall adveirt to wm the peat pmia-
graph, that was nut wiged i the apument of the case,

I must gave the same decizion in shis which 1 did in the other.
and refuse nowew thmd, as 1 othink the vadiet fo the plaat 1)
upsn this pat should stand sudisturbed, nud judgment be given
1ot the plamnufl upon the points reserved.

My vensons 101 duing so ure the following, siz. :—

Iste That L da uot see any analoy ¥ between this statute and the
44th section of that tor the Registry of the Nitles to Land, (Con
Statates of U C | cap. 89,) because there is notbnng in the $4th |
section of the st wmed statute which Jeads one to suppose that |
Jice or any number of days are spueified or given, within which to
rogister a deed or conveyauce 10 lauld, in order to hold a title
against the claim of a subsequent purchaser or mortgagee.  Were |
such words as  within five days” introduced atter the words |
** unlesy & memorial thereot beaegistered,” instend of the words
‘O manner hoieby doected, &c.,” there would no doubt be n
complete analogy between the two eections of the respective sta.
tutex. 1 doubt much, however, it a cubsequent purchas r or mort-
gzee’s Gtle would be cousidered good for much, or if he would
not be at some hazard in t.hing o title to Laed unutit the lap-e of
the speoified number of days within winch the first purchaser might
register.

2nel. Iu the ease of a will under the 46th section of the statute
for the registiy ot titles to land, it is sofficient to 1egister the
devise wuhian 12 months atter the denth of the devisor, xud 1 reg-
sty wathin that Gwie is as valid as it it had been recorded imwe-
duatery atter the death Now botween that section amd the 4th
secton of the Chattel Morignge Act there is, in my opinion
some sntlogy because there s time given within which to regivter
10 both cases. The tile under a will dates fiom the death of the
devisor, by relaton, and nat fram that ot the registry  An ma-
cent purchn~er of Jand trom an heir whose executor devised the
extate to auorher person, could, therefore, never be considered as
hobhing o valid ttle against the devisce, under an unregistered
will, wathin 12 months of the dinin of the testator. althongh the
provisious and ohject of the Registration of Deeds Act i« to secure
registry of all titles, iu or to spare and protect innocent ard bonu
Jide purchaser< for value from loss of utle being made to others
usder couveyance previously executed.

3id. It was sever necessary to register a convevance of lands in
Upper Canada in mider to complete a title or make it a valid con-
veyance, i the s une way as it is necessary in England to complete
a utie o laud by camrolment.  Nor is vegstration intended to sup-
ply the pluce of enrolnsent, but <imply to gurd aguinst o subse-
quent purchaser ot the same innids ohtaining the lands by prior
registry, (See 47th see of stat of U. €, 4 W, IV, cap. 1: Doe
Stafford v Brown, 3 0. 3. 92: Doe ex dem Adkins v. Atkincon,
4 0 8., 140.) nud of no such registiation in the case of lands he
necessnry to complete s ttle, I am at a loss to understanid why it
i3 su in the enve of gouds which wa, be cowveyed by a simple
writing not uuder seal,

dth. 1 thak the ight to these goods hecame absolute in the
bairg anee at 1the tine of the execution of the hill of sale, suhject of
cout~e¢ to be beld vord and fraudab nt, as against creditars and
others, if the bargninee did not regaster within five day~ ; and that
having so registerad, bis utle beeame effective by relation.  In
Vaughan ex dem 3thins v Athins, 5 Bur 2787 the court are said to
have eapressed themscives thus :—** There ix no rale better founded
in law, reason und convenicneo than this, thatail the soveral parts

At ceremonter ueeessiry 1o complete o conveynnee shall be tuken
togother as one act, and operaie trom the substantial pure by
retation ” The substantial, oo, the past which ot cted the par-
tes Lo the tustiament s thas cave, and the claim to the goods
underat, was all peatormed when the bill of sale was executed, nnd
provisional upon its registry, 1t was goed aganst all the world:
the registry was to affect other parties, vwhon registered anccording
to law; all provisional cousiderations, aud the claims of those
ather parties were shut out absolutely ; it it bad not been vepis-
tered neeording o law the clabs of these purties would prevail,

Ot My other reasons ave set torih in oy judgment i Nelunes
v. Larghe, which is reputted e the 7 UL CL LoJ. 104, aud o which
1 stilt udhiere.

Gt With regard to the other questions, 1. »., that there was a
general verdict whereby the jury tonud that there was nn imwme-
dinte daehivery accompinying the sate, fullowed by a continual
change ot possession, which readered the registty of the il of
~ale unnicessary. b ommst say 1owas not guite satisfied with the
verdict, beeaunse from the evulence of the sheriff and the clerk of
the conunty conrt, the testimony of young Mclunes was 1endered
somewhsl questionnble: bat as there is quite substautial ground
enough to sustan the verdict. irrespective of thiv, | th uk it should
1ot be distunr ed, although had the plintifl’s ctaim to the goods
rested solely upon the immediate delivery accompanying their
sale, followed by the necessary continual change ot pussession, so
1< to muke n bill of sale unuecessay, [ might, in the exereize of
the discretion which 1 possess, hiave ardeted & new trial upon pay-
ment of costs. beenuse this ense i< distinguished fiom the cases of
Waodeuff v. Campbell, 5 O 8. 305; aml Elwmslie v. Widdman, 8
Taunt. 236, whercon 1 grounded my refusal of a new trinl inale
county coart case of Cochranev. Shepard.  The evidence of young
Mcluues b ing, as shewn by Mr. Hortou’s affi Livit, contrary to
expectation {*1 do net thik it was what is technicndy calted a
case of surprise;’) but 1 do not deem it necessary to speak deci-
sively npon how [ might have disposed of this question under
other citcumstances, becnuse the exercire of that di-cretion now
wauld be u . aifestly uujust, when there are other substautial
groun-ds to uphald the verdict.

1 the refure order the verdiet shall stand for the piaintiff ; that
defendants’ rule he discharged; and judgment cutered far the
plaiutiff upou the poiuts reserved and the questions raised at tho
trinl,

The foregoing part of my jidgment was written for delivery Inst
term. but neither of the parties having appeared to hear it read,
1t was not delivered.  Since that 1 find that my juldgment in
Melunes v Ilnght has been reversed by the Court of Common
Pleax (ante p. 20).

If tl.ere were ouly one court of appenl from the judgments of
the cannty courts, or if anly one of the two courts ot appeal had
given judgment on the rubject discussed hiere. 1t would be my
ohvinuy duty ta give my devision in harmony with 1hat of the Court
of Common Pleis in Melnnes v. Il nght, and 0 bow to that juig-
ment without further words on the subject; but the unrevised
indgment of the Couvt of Queen's Beneh, Feehan v. Dank of
Toranto, compels me cither to adhere to, or give, & judgment
contrary to my own convictions of what is right.

I think it therefore, my duty to adhere to what, after unusual
care an i thought, [ have concluded to be the fittest judgment to
give in the premises  After readirg the rearons given by the
Caurt of Coinmon Pleas for revising my judgment, 1 thiuk it pro-
per fo say—

1st. T do not consider that the legi-lature had any inteution to
put & stop to the taking or making hille « £ gale nnd chastel mort-
gages  The okl < stem, sanctioned hy the comman Ins, of allow-
mg them to he taken and made and kept sceret, was undoubtedty
viewed with disfivar  Then the first statute passed (12 Vic. enp.
71) declaring these conveyances soil against execution creditors,
unless registered. it is right to asswae that the keeping them
seeret, and not the taking security by means of thum, wax the
mischief intendeid to be cured It was the scerecy intended to bo
male difficuit. and not the taking o« making of ther.  Forit the
feaislature had wished to remedy more than the secrecy, | must
suppase they would have cffeeted their intention more certainly
and readily by mahkiog all such instraments itlegal,
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2ail Uregnrd the course ot legastution en the sul jeet to lunve
been this: ‘The conmen taw said o 8 avditor, providad the
transaction be an Lonest one, you vy tuie a Lill of sale upon
your debtor’s goods, and heep it 1 yevr pochet so Jorg as yeu
ke, untl you are paid your debt. aud you need not it the vem
of the winrld know any thing aboutit, Thewthe Legislature inter
po-ed aud ~mid, you shall do this o longer; recrecy is prejudicial
to the pubhe; aud hencelorward of you wish to take such a
securtty, not ouly shall the tiansaction have a bona fide puapore,
bat if you wish to hold ruch 2 security upon your debitut’s pouds,
vou shull not keep the bill of rale concenled, vor shall you heep
the ttansnction elese between yourselt aud your debtar: you shall
register it at the suiue time expose as much of the nature «f the
subject as shall be necessary to make an ussurauce sl gumantee
that it is not fraudulent or made to deiny erediter<; jou may
yegister your sceutity when you plesse, but it shall hasve vo force
until it is regestered 3 and you shall register it exery year at least
and show that the diobt yeu mtended honld be securcd is sull
sabsisting.  This is what 1 take to be the effect of 12 Vie. cap
74 Then the Legislatme interposed ngain, and said you rhall
not havesach a length of time witlin which you may repister your
sccurity ns herctotore; you shall have no option or Jdiscretion ns
to when you shall register; atter the fiest tive days tram the date
of the tnstrument you shall have that tune to register i, awl no

“eourt giving directions diametrically oppo-ite to each other

himeelt 1o heop off some prossing o nypatunate addite by il
g vtenertgrpee to rgpitor Ins socuiy,

Gth The debtor would alvweys hnowat o judgment was ‘ikely
to be recorded agninst Lo st exccuetion iscued apr st his poeds,
ard then in onder to buing the judpnienwy Qoditor toterms, the il
of 2ale might be presented tor the fir=t time to lus votiee. n s
way the bill of saie hept cecret might be » spare on the one Fand
to the judgment crediter, and a jesitive advantage to the Ccltor
oun the other, although at the time of itx exceution it night be per-
tectly honest aud dond fide and vtherwise unescepticuabie in point
ot law,

Lastly. As the matter now stande, 1 find myself awkwardly
ploced, wWhichiever wa) T ovade ilas cuve there will be sy jonl,

The case of Mednnes v, Haight, was dicids d by mie ju accmonuce
with & decided enve of one of the Superior Comrte. The Comrt of
Commaon Plens bave, howover, tated that althengh itwas sontwas
wrong to doit. It 1 now give n judpmcnt contimy ta vhat 1 did
in that cnse, and as 1 made up my mind 1o do in this, kst - m,
it will be contrary tomy own convictions, My own two judgments
wanld be inconsistent the one with the other, and the Court of

"Queen’s Benel would probubly send me down an order to reviso

my judgment —new trints heing granted in both by diflereut
courts—1 should have at the neat trial sittings a rule trom each
In

Jonger 3 it you fail to register within those five dayx your secunty | the one cace [ should be vequired to charge one way upon the law,
shall he voud aganst substquent puichasers and creditors; your and ju the other case in an « ppostte nmnner, which would be an
keeping cveret the existence of your bill of sale, ag you might incengruity that 1 must aveid by adbiering to my former decision.

previously do. will be now cifectunlly put a stop to, aud your;
optien of regi~try beyond the five fays curtziled; so that whilst:
it is still lawtal for you to take such a scecurity, it is unlawful for-
you to keep it & secret beyond five days: and a8 you may require
that time to reach the registry office and perfect the papers, you
have five days for purpose of 1egistering. I

3rd. I think, too, that the five days was intended to limit thc'(
time within whick the holder might register, and the 1emedy !
wac intended to prevent the bargaimor or mortgngor fiom getting !
further credit on the suength and snppatent ownership of guods in:

his possc-sien, whil~t an avregistered bill of eale maght bie kept,

stcretly over them by some ¢reditor wlich might have foree tor
months.  Under 12 Vie. eap. 74, a debtor mi. bt execute a all o1 |

UNITED STATES LAW REPORTS.

U. S. CIRCUIT COURT.

Tue Wasuixa Macuixe Co. v. Eante.
Disinteyration of Patert Bights,
This was a bill for injuuction; the cave being ns follows:
Goodyenr wos the patentee of what is hnown as Vuleamized hinlin
Rubber; an invention of undoubted wviiginnlity, aud winch had

sbeen wpphicd by biun to o vase nuwsber of usctul purposes. Among

these were the following :

sale to his creditor to secure o debt of Lo, less or more, ou
goods in his possession to the value of L3500, his other Nalihiies
might be another £300, whilst all be weuld be worth if biought
to sale would be perhaps £300; he might purchinse other gouds | 1
at thiee months’ creait frem persons entirely ignoraut of the | V! clother, atter they had been warhed.
existence of the chattel mortgnge to the value of £250, more or |

1. Making ** wringers™ for difterent hinds of washing machinces,
"now excrusively used in hotels, public liundsies, &c¢ ; the dffice of
| these  wiingers™ buing 10 press water, staicl or other hquid out

2. Mahking hose, pipe and tube ; now extensively used for carry-
less: failing to pay for these gor ds, be might be sued and judg- : ing water to fires, gardens, streeis. nilly, &c.; though used for
weut vecovered, but before exccution the chattel mortgare unght WY other puiposes, a8 10 convey sound. &e.
he registered, so that there would be nothing left fus the judgment Not having grent enpital of his own, Mr. Goodyear, or persons
creditor to seize upen to satisfy his exceutiun, but the rewnant or | who lm_-l bought hix ptes had parcelled uut‘lllc inventicn nmong
unsold purtion of hi< own goods. 1 think this was the mischiet , WY liccusees; granting to one person the yight 1o use itfor one
intended 1o be aveided by the Jast act of the Legistature on the  PUIpo-¢ and 1o avuther the right to use it for another.  To the
subject, that i« arcrecy beyond five days, and not that it was the | complainants in this cave, the ‘} a~bing .\lnch!ue Company. he l'"_d
purpase to make it more difficult to take security by means of | granted the excluvive use of it in its apphcutivn ** to or m combi-
these inctrumonts,  If the seawity affmded by thew was the mis- | VAton witk all wiinging, ‘.“""”"II and s tarel ing machines,” while
chicf of the statute. o much shoi ter enactment and more effectyal ; 10 % company, called the Lorton Belting Company. e biad granted
words would have been employed.  The Legislatmie is omurpotent , 1€ Use of it for muking < hose, pipe and tube.” nnd *no further ;"
and would probably have exercised its supremacy over the sutject , the ho=¢, pipe and tube desciibed in one yart of thns decd of

in the way best enlculated to mect its behests. licen-e bewmy desciibed, in another, a3 ** conduit hose— pipe and
tuhe.”

That part of the wathing machines abnve referred to as

* wringess,” were m fact iron shafis covered with Indin rublier.

4th. Were it otherwise, the creditors being at a distance more
remote from the pluce where the debtors reside, ar their gond«

arc. would he placed in a porition of less advantage for registering | «« The rubber "—to use the tnngunge of une of the warbmen. v is
within fice days than thase heing less remote would be in; andlconstructed in rolls of a certnin length, with an opening through
when we read an act of Parlinment, I think it fair, ifit be pos-[the whole length for the metalic shaft. hut much . maller than the
eible ta da so, £0 to construe its language and its intentions, and { ghaft, so that the rubber, when the iren shaft has been forced
endenvour to give effect to it in ruch n way that it may «ffect and v rough it, gripes and clings to i1, and turus wuh o, nstend of
be made availuble by, and equally advenntageous to, all persons’ tarning upon it: thus wiinging the clothes ax they are passed
alike, so far ag their circumstunces will permit. | between the two rollers The smallue<s of the aperture thiough
bth Fixing the five days within which to register ®as curtailing * the rubber, and the consequent tirce and clo-cuess with which
an advantsge formerly possessed ; for as the Inw stead under the it chings to the iron, make the shaft and the rubber. in effect, vuo
now repealed statutes, the bill of gale might he kept in aheyance | entire solid 101"
and unregistered, natil the debtor might find himself getting so, The Bustwn Belting Company, whose right to make and sell
cmbarassed in circumstances, when it might be an advantage to « “ hose, pipe and tube,” was not disputed, did uot attempt to wake



26

LAW JOURNAL.

[JaNUARY,

Cowvingers,”  They made hose, pipe and tube alone,  But a firm
named Colley & Co., who had w pateut of thewr own for waking
wislung michines, bought this hose, pipe or tube, and out of «
they made - wimgers ” for their waslong machmes, by centting

the hose into shoit picces, ruunming iron =hafts through the pwcusi

and fistening them 1o the iron with cement.  The resuit was that .
the firm of Colley & Co.. made wringers nearly as good, out of”
haose, a~ the Washing Machioe Company could out of rubber ex-
pressly prepared for the purpose: good enough st any rate to!
underzell the Washing Macline Compnny, who were bhound to!
Gouadyenr three cents a pound tor the right of using the vuleamzed |
rubber in making wrog rs, while the Belting Company had the |
privitege of making hose for two.

The Washing Macline Company now filed this bill, Goodyear
being co-complainmnt, against certain agents or vendeey ot Colley
& Cu,, priying a preliminary jujunction agninst the sale of any
washing machines of which the wringers wete made by the use of
hose.

Mr Jenks for the complainants, cited great numbers of Diction-
arivs of the English lavguage, from Johnrton down to Webster,
and Dictwnaries off Science, both Latin, Freuch, and Engl sh, to |
prove thnt eacl of the words * hore,” **pipe,” aud ** tube,” meant
csventinlly the sume thing, and but ane thing; st. a long lollow
bady, geuerally and in conwon parlance, cylindiical, and 1w
the natwie of » conduit for fluid; though ncither of these qualities
was of 1hie essence of pipes or tubes. They might, he admitted,
be of any substance, clay, wood, glass or what not, but that they
should be holtow, and not solid, was of the exsence ot hose, pipes
and tubes alike; and this point he abundavily made out ou the
authonities which he oited, winh great research ard learming
Tlos being o, he andmmited that as long as the fubrics of The
Bo~ton Belting Company were used fur any purpoese for which
hose, pipes or tubes couid, in their proper nature, be used—thnt
is to suy, so lung as they wete left hotlow simnd as conduits, whether
for water, air, stenm or any other substance or element capuble
of trunsmission thiough them—ucither Gouodyear, Colley & Co,
nor the Washing Machine Company nor any oue clse could com-
pliin  But there was nn abuse; they take tubes, and permanently
fi ling them up with an i1ou axis laeger than the hollow of the
pipe. and so stretching them, miake them solid bodics.  The enge
states thit in the weingers of att wiashing mrehines, ¢ the shaft
and the rubber form, in effect, on sohd roll.”  Cun a man pur-
chase one kind of patented articles, cut them up—in fact destroy
their identity and nature—and then u-¢ the fiagnents in & way
never contemplated in regard to the whole things while in 2 per
feet state, aud in a way which directly wteiferes with the re-
served rights of the patentee, or with those to whom he has
geauted them 2 In the present case the expression is, ¢ condut
hose, pipe nud tube,” which shews plainly that the words * hose.
pipe and tube,” were used in their strict sense, as pipes or
channels for the conveyance of funl.

Mr. Grifford for the defendavt.—The use of valeanized ruhber
for waking couduit hose, pipes or fubmg, was conveyed by the
strongeat terms ; there iv no restriction on the use of them; and
thetefore the grant carries a right to use them for any purpose to
which they are applieab’e.  The grant conveys the right for con-
duit.  The word conduit is 2 noun, nnd iz defined by Lixicogarg hers
to be -¢ n conducting pife or tube.” The conveyance, therefore,
doe8 not stop with gianting & right t6 conducting pipe, but after
domg that, by the well-rclected term ¢ conduit,” it goes on and
conveys aleo the right to Aose, p pe and rubing ; showing that the
intention war to couvey the right to that form of rubber for all the
uses to which it is applicable. The complrinants, to avoid this
result, are driven to the necessity of distorting the langunge by a
violation of common rules of grammar, apd calling the word
¢ conduit” an adjective which in English is a noun, and was never
any thing else.  But the complainants contend that the rollers in
the wringing machines are not tubes; Jet us look at that,

1st. The complninants substitute in their treatment of the sub-
ject the agyregate thing, to wit: the roller in wiich the tube is
ured, and then ok whether such aggregate thing is a fube. A
waggon is not o wheel, but a wheel was used in its construction,
and ruch was a proper uxe of the wheel, and it is none the less n
whcel because it forms a part of the waggon. So with a roller of

the wringing machines. It cannot be ealled a tube in the aggre-
gate, but nevertheless a tube wag used i the construction ot 1t,
and dues not cense to be a tube because it forms a part of the
rolfer,

24, A tube is eylindrical, and that is the form which is required
in the wringing machines, 1t bas this form before being used in
that machine, and it retains that form when in and part of it.

3d. A tube has n caldber, and a calider i3 indispensable to put
the iron rod through in its use in the wringiug machine, as much
ns it would be to conduct water.

4th. It is therefore pinin that the use of a tuhe or pipe to put
the iron rod through to make « roller, is & direct and proper use
of it, emplosing all the functivns of a tube, and continmug to
employ them, and without those functions no such use could be
mitde of it,

5th. The roller is composed of the fule of rubber and a rod of
iron, and neither, after their union, ceases to be what it was be-
fore. The rod of iron is still a rod of iron, and the rubber tube is
still arubber tube, nnd in the nggregate they are arod of ron through
n rabber tnbe.  When the man makes the rollee, by puatting the
rod of wron through the iube, he is simply using, and in a uselul
and proper way, a rubher tube, and no vther form of rubher would
answer his purpose.  He is not destroying the tube and using the
mnterial of it for some other purpese; on the contrary, he is usimg
the tube by filing 1t with iron, which ia as legitimate a use as af
he were to fill it with water.

But the complainants say that in using the tube as a part of the
roller, the tube is more or less stretched.  1If this be so, then it is
simply n stretchea tube.  The tube is not destroyed.  If filled with
water it might be stretched ; but who would cantend that tor that
reason it had censed o be a tubz?  Where o party has a license
to make and sell nn article of a certain form and function, it the
purchaser, instead of using that form and function, des‘roys such
torm und fanction, and uses the materal, to wit, the vuleanized
rubber, to make a rubber article of different forin and function,
and for which the form of the article purchased was not adapted,
a very d flerent guestion arises from any question in this cace, and
ane which, it is submitted, is not necessary for the court to trouble
itself with iu deciding this case. To iMustrate. 1f a man pur-
chase India Rubber b.0fs of a party baving a license only to use
culeanized 1ubber for Loots, and afier so parchasing them. instead
of using the function of & boot, were to destroy that function by
cutting them up in strips and using them for springs, or to make
~hirred gnads ont of, the question then would be, whether he would
have a right to destroy the licensed form and function of the rubber
instead of using that form and function, and to make some other
torin of a rubber asticle out of the materiat  But in this case
there is no such question ; the tubular form of the rubber is not
destroyed, but it is used, nnd necessurily used, aud continued in
us<e; and such form and function is indispensable for the use to
which 1t is appliad.

The opinion of the court which goes upon grounds not taken by
cither counsel, was given by

Grier, J —The right of the Boston Belting Company to manu-
facture pipes or tubes is not disputed. They pay a certain tanfl
per pound for the right to use the patented process: the material
thus mausufactured by them belongs to them. and not to Goodyenr.
Any covensnt between them and bim that they will not manufuc-
ture cermin articles, may be valid as betweee the parties, but it
does pot run with the rubber, like o covenant on land. Colley &
Co., when they purchased their tubes are absolute owners of them,
and may convert them into rol’s for wringers to their washing
michines, or put them to any other use. They might have bought
belting or overshoes, or any other article made by the licensees of
Goodyear, and converted the material to any purpose that suited
them. I may purchase a tobacco pipe made of this materinl, but
1 am not bound to smoke with 1t, and may convert it into an ink-
stand. The agreement between the licensces that A stall make
all the pipes, and B all the inkstands, gives ncither of them a right
to the interference of o chancel or to compel me to smoke my pipe,
or to put ink alone in my inkstand  They cnnnot obhge e to
use, in subservicuce to their arravgements, that which has becomo
my property.
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But, says the complainants, althoogh it is tue that o = tube’ | B, Is the contract violated ? and is B. bound to pay AL fur
is dufined to lnl~ 2 h“HIY“; cyiiudor, yetat 1;; ,;m;vlmlly u:)(‘«l ll(; c;rn-: the term of tme he has served ?
wy water, and 13 called a water pl'lo n addittion, the 1 “‘". ; N . . . .
Beltig Co. pay a tandl of but 1wo ceuts: whetens, the cmnplznn-l I ~”“)"- Gentlemen, yours respectfully,
ing eorporntion pay three cents, and therefore ought to have al  Southampton, 23rd Dec., 1861,
monopoly of making rollers. |
The perfect answer to this is, that the complainants have no,
patent or exclusive monopoly of mahing rollers of vulennizedi
jubbor.  Goudyear, by viriue of bis patent, might have mnnulne-, X . . )
tored it all himse!f. and sold 1t fur such price as he could get; but! for the portion of time ""”“"’"lfdv !'"t that, under see. 4 of
Ins patent gives him no power to coutrul the use wlich persons: Consol. Stat. U, Cooeap 75, A i3 liable, upin complaint of
wh. pmchase may make ot it.  Vuleamzed rubber may be applicd B., to e punished for leaving B.s service hefore the expira-

to » thousand purposes, fiom 2 tube to A stemin engive, but ths | .
pitent gives mo power to the patentee to parcel out his one’ HOR of his term of engagement.—Ens. L. J.]

monopoly into a thousand monopohes. He may make any cove-,
nant he pleases with his liccnsees, and by that means may dispose,
of his specinl licenses 1o great profit, but he cannot compel the:
public to notice or regard such agreements, or the tights conterred
or reserved by them. It bis licensees do not perform their agree-! D S I believ inf .. Ti
ments, his remedy is by action aganst them on bis covenants, and. EAR S1Rs,—1 believo your in vrmant 18 In error. 10
not by recourse 10 a chancelior to restrain thivd persons who have! Provineial Act 10 & 11 Vie, eap. 28, was not disallowed,
purchased vuleanized rubbers fiom his licensees fiom using i1 gnd i rightfully incorporated in cap. 31 of Con. Stat, Cun,

wheu itis thei’s, for any purpose they please. "There can be only two sources of good authorify as to the dis-
The bill does not complain that the machines sold by defendants: o3, conee of an Act—a Proclamation, or a Message to the
are made out of rubber purchased from one who has perverted the Proviocial Parli In this A i< neitl B
patented pracess, but that the manuiacturer who made them did 2 FOVInCEAL 2ar tament, ln this case there is neither,  Bug
not buy them from the complaining corpurations on whom Good- there is, in the Appendix to the Juurnals of the Legislative
year ussumes to have the punor of ¢ wferring amonopaly toapply | ggcembly for 1849, letter N, a de~pateh from Lurd Grey of

his rubber to that purpose. But the patent couferred no such . . . L .
power on bim or them.  Every person who pays the patentee for, ¢t July, 1848, abuut this Act, whercin his Lordship says he

2 hicense to use bis process becomes the owner of the product, nod | *“ hopes the Legislature of Canada will adopt the same prin-
mny scll to whom he pleases, or apply it to any puipose, wnless: giple of justice towards British authors as the Legislature of

he biud himself by covenants to restriet his right of making and | (o R "gos , .
vending certain artic es that may interfere with the speciad bu.sin%ﬁ; New Brunswick,” &e. This was dane l’) the 13 & 14 Vie,

of some other licensees. The contrivanee of the patentee to cap. 6, {sanctioned by the Queen in Cuuncil, 3rd May, 1851)
dstioy competition may be valid, but the covenant binds only ! ynder which a duty is levied on reprints of British warks,

C.

[Upon the facts stated by our eorrespondent, we are of
opinion not only that A, has no right to reenver againse B,

Re Copyright—10 and 11 Victoria, chapter 28.
To Tue Loirors or tne Law Jorrxar,

the pmities to it.  If a stranger purchase the product fiom one
hicensed to use the procesy, he need look no further, atd way use |
use it for his own purposes, without inquiring for or regmiding
any private agreement of licensers uot to compete with one!
another. !

In conclusion, the right of the Boston Belting Company to uses
the process in their manufacture of Lelting, packing, bose. pipe
and tubing, i3 admitted. Consequentiy that company may sell,
their manufactires to whom they plense, without inguiring the!
purpose of the purchaser, or imposing any condition on him as to
how he shall use his own property.

As n corollary from these propositions, it follows that Colley &
Co. mny convert any of those articles. when purchased by them,,
into vollers for their wringing machings, without iufringing the!
rights of the complainants, whosc arrangements to create a
monopoly cannot affect the right of Colley & Co. to do as they
please with that which is their own.

Injunction refuse !, with costs. |

Master and Servant— Misconduct of Servant.
To tur Epitors or toe Law JuurNAL.

GeNTLEWEN,—Magistrates in new counties being frequently
at 2 loss for advice upon questions pertaining to their duty, !
may I take the liberty of asking your opinivn upon the ful-
lowing case, which came before us:—

A. summonses B. to appear hefore magistrates.  Inevidence
it appears that A, was engaged by B. to work for five months
for o stipulated sum. A. serves a portion of the time, and

then, without Jeave, absents himself from the employment of

and the procceds remitted for th- authors. But the 10 &
11 Vie., cap. 28, remains in force for those British authars
who chaose to avail them=elves of it, by piinting their works
in Canada, and so getting the benefit of our Copyright law,
instead of the protection of the duty on Forelgn reprints,
under 13 & 14 Vie,, cap. 6. This latter may be gererally
preferred on account of the obligation to reprint in Canada,
in order to obtain the former ; but it is easy to conceive that
cases might arise where the right given by 10 & 11 Vie,,
cap. 28, would be more valuable and cffective.
I am, dear Sirs, very tra'y yours,

G. W. WicKSTEED.
Quebee, 27th Dee., 1861,

[We thank Mr. Wicksteed far his communication. 1le is

— | certainly at issue with the gentleman who gave us the infor-
GENERAL CORRESPONDENCE. X

mation upon which our remarks in our last pumber were
based. We shall be glad to hear from that gentleman in
reply to Me. Wicksteed's communication.—Eps. L. J.]

MONTHLY REPERTORY.,

L.C.& L. L J.
LiFe AssoCIATION OF SCOTLAND ¥. SIDDALL.
Coorer v. GREENE.
Ezpress trust—Trustee de son tort—IKeverrionary inferest—Length
of time—Acquiescence.
A trustec de son fort is an express trustee, and the lapse of more
than twenty years does not bar a cestui gue {rust of a fund which
hag been misapplicd, of his remedy against such g trustee.

Feb. 9.
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A cestut que frust whuse interest 13 reversionary, is not bound to
pexeit bis ttle unuil it comes into possession.

The mere knowledge and non-nterference of a cestud que fruyt,
particularly winle s interest is reversivnary, does not amouut te
such nequiescence in a breach of tiust as will release the trustee
from linbihty.

MR Brcrrey v. HowsLL. March 19.

Wiil—~Construction—Trustces— Potwer of sale and exchange— Munes
—Sule of lund excepting the mun.ruls under wt—Iiproper
erercise of power.

A testator by his will devised to trustees certain manors, lands,
tenements, hereditnments and premises, with the mines, and quar-
ries, and appurtennnces thereto belonging, upon trusts in styict
setttement 5 and he empownered them, at the request of the person
or persnns for the time ben g entited to the nctual possession of the
rents aud profits thereof, to sell or convey in exchange, all or any
part or parts of the manm <, lands, tenements, hereditnments and
premves thereinhefore devised, and the inheritince thereof, ami
hold the lands purchased or tuken in exchango upon tho same
trus<ts.

1/+4d, that under this power, the trustees could not sell the land
with au exception or reservation of the mines and minerals under
the sune, but that the land and mnerals under it must be sold
together

COMMON LAW.

C. b. Apnril 23.

Rarlway—DPrivate branck—Ohstraction to right— Evidence—1Injury
to reverston— D.muges

The plaintiff baving lauds adjuining defandauts’ railway under
n cliuse in their specinl act wequired the use ot i siding wineh he
wsed ng o oconl wharf By agiecmsent with the plannff, the de-
fendints u-ed 10 supply eugine puwer for conveying plmutifi’s
conl 1o the whuif.  Disputes ansing, the defendants retused to
convey the conl any louger, anid also denied the phiintiff’s 1ipght to
use the »iding s and with the intention of prevenmiug his domg
80, obstructed th2 entrance to the siding by a line of carringes
cunstntly kept there, aud hy vther means,  Plaiuiff did not vy
to exerese b s right of conveying trucks on to the ~iding by means
of engines uf his own, uor did he put imsell in a condition tv do
s0 by complying with certyio regwminuious prescribed by the act.

Hetd, sufficient evidence to go to jury of au obstruction of the
plamutf's right,

Part of tue wharf was let to tenants at a minimum reat, to he
increased by a royalty of so much per ton of coal sold beyoud a
Ccertain amount,

I-ld. a pre<ent interest in the plaintiff on which he could
mantgio an action.

Semble (per WiLpLEs, J ) that the obstruction was sufficiently per-
manent w give the plaintiff a right of aciiun as reversioner, and
that he had n right oF active on the ground that his tewsnts had
determined thetr (enancies 1 consequeuce of the wroogtul act of
the defenduuts.

Held, also, that this was a casc where the jury might give
excuplary dumages.

Brun v. MipLawp Ramnway Co.

Fueesmaxtee v. Tug L. & N. W. Raiwway Co.
Negligence~Sparks from locomotive engine.

C.P.

in an action agninst a Railway Company for injury done to
plantff 8 bund by sparks emitted from thewr locomotive engine.
the evilence for the defendants was to the effect that the engine
was of the best known coustruction. The phinufi’s witnesse-
gnve their opiniou to the effect that with the engine in question
the risk ot causing mischivt by sparks was not improbahte, ani
thit the engine was 20 constructed a3 to be dungerous without a
precaution of some kind.

The judge left it to the jury to decide whether they believed
either the plhintifl’s or defendanty’ witnesses an thi< point; and
aloo left to them to consider whether each set of witnesses might
nut have been mistaken in the degree of excellence vr of defect
imputed to the engine, and if s0, it was evidence for them to
decide either for the Jefendants, that no farther precintion would
be with reason required, or for the plaintiff if it were in reason
equisite,

Mleld 10 be a proper direction.

REVIEWS.

Lower Caxapa Reeorts. Edited by M. LeLievre. Pub-
lisher, Augustus Cote, Quebec.—Nos. 3 & 4 of vol. XL are
received. It contains some very important decisions.  Among
tnese may bo mentioned Grant v. The /Etna Insurance Com-
pany, in which the law of insurance oa property is investi-
wated at great length. There are elecen other cases in the
uwumber, the majoricy of which are of interest only tv our
confreres in Lower Canada.

Tne Nogtu Brimisn Review. New York : Leonard, Scott
& Co.—The Nuvewher issue of this well known quarterly is
reveived. ‘The contents are, *¢ Paseal as a2 Christian Philoso-
pher:”  Wuat is Money?” *Plito and Christianity ;”
¢ Spain:” * Poets and Poetry of Young Ireland ;7 “Edmund
Burke;” *rSeottish Humour;” * Cumets;”” * Mots oa Re-
presentative Guvernment.”

Tne Epinsereu Review (same publishers) is alsn received.
Contents:  * Mucaulay’s History of Eagland (Sth voll):”
* Montalambert’s Maonks of the West;’? ** Lavergue on the
Agriculture of France;” * O'Dunaghue’s Memuairs of the
O Briens;” * Cunningham’s Church History of Scotland ;??
* The Stary of Burnt Nial;”’ ¢ Enwlish Jurisprodence;”
** Thiers” Revolution of the Hundred Days;”” ¢ The Warks of
Elizaheth Burrett Brawning:” * Dr. Ilessey’s Buawpton Lec-
ture; ?’ * The Disunion of America.”’

Brackwoon far December (same publichers) is alsa received.
Contents: ** Clutterhaste’s Campagne;”’ * Aungustus Welby
Pagin;” ¢ Chronicles of Carlingford;?? ¢ Wassail ;7?7 “ A
Word from a New Dictionarv;?’ * Flunkeyiamn 3>’ ** Fletcher
on Hamiet and Othello ;”” “ A Maonth with the ‘Rebels;’”
** Sume account of buth sides of the American War.”

Tue Eciecric, for January, 1862 (New York: W, I
Bidwell), is received. Ir opens with two plites—the one * The
Wife of Bauyan interceding fur his release from prison 37’ the
other **The Battle of Bunker’s IIill”’—haoth engraved by
Sirtain, and pnssessing the peculiar combination of softness
and brillianey for which that artist’s engravings are celebra-
ted. The contents are various, including **Life and Times of
Cavonr:” *The Geneulogy of Creation:* *Kings and
Queens of Diamonds;” * Meeting of the British Assaciation;”
* Revolntions of English Histary ;7 * The Constable of the
Tower ;" * Fire-dovmed Cities.”

——

APPOINTMENTS TO OFFICE, &c.

NOTARIES PUBLIC.
JOHN BRLL GORDON, of Gnderich, Fasquire. Attornevat.Law, to bo a Notary
Public {o Upper Uninda —(Guzettod Decemsber 28, 1561.)
ROBERT SMITH, of Stratford, Fsquire. Attorney-at-Law, to bo a Notary Public
in Upper Caunda.—~{Gazetted Decersler 28,1561 )

S—

TO CORRESPONDENTS.

“ Rastry=-Under ¢ Divielan Courta,”
H O G, W. Wicastzsr"~Upder “ Gonoral Correspondance.”



