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ROSS v. SCOTTISH UNION AND NATIONAL INSURANCE Co. 
(Annotated.)

Supreme Court of Canada, Sir Louis Davits, C.J., and Idingion, 
Anglin, Drodtur and Mignault, JJ. December _>?, içift. 

Insurance (§ III D—66)—Combined store and dwelling—Insured 
WHILE OCCUPIED AS A DWELLING—HOUSE UNOCCUPIED—LIABILITY 
OF COMPANY.

An insurance company issued separate policies insuring a number 
1 of houses, the policy in each case containing a clause insuring the 
' building “while occupied by ... as a dwelling.” The houses were not 

completed or occupied at the time the insurance became operative. 
The court held that the word “by” should l>e deleted, and that while 
the insured may have lieen entitled to recover if loss had occurred 
before completion or occupation, that once the houses were occupied 
the condition attached and that subsequent vacancy suspende-1 the 
insurance during the time of such vacancy, also that a building 
occupied ns a combined store and dwelling was not occupied as a 
dwelling within the meaning of the above clause.

| boss v. Scottish Union and National Ins. Co. (1917), .19 D. L. R. 
528, 41 O.L.R. 108, affirmed.]

Appeal from a decision of the Appellate Division of the 
Supreme Court of Ontario (1917), 39 D.L.R. 528, 41 O.L.R. 

HUH, affirmed, reversing in part the judgment on the trial in 
favor of the plaintiffs.

Hugh ,/. Macdonald and J. E. Lawson, for appellants.
Mc liait, K.C., for respondents.
Davies, C.J.:—I concur with Anglin, »).
I ding ton, J. (dissenting) :—The respondent, on May 9, 1913, 

Issued 10 insurance policies to the owners of a row or block of ten 
buildings, insuring for 3 years said owners (who paid a cash 
premium for each of same) against losses by fire in respect of 
tmy of said buildings.

One of said owners, with the consent of the respondent, 
transferred his interest in said policies to his wife, the appel
lant B. Langbord.

The houses were all unoccupied, and indeed not quite finished 
at the time when these transactions took place. None were 

Btceupied till at least 6 weeks had run from the date of the in
surance thus professed to have been effected and in fact paid for.

And some further time expired before tenants were got for 
all. Exactly how long is not made clear. Yet, according to
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some opinions expressed below, these thrifty people were know
ingly paying in advance for nothing. I cannot find on the true 
interpretation and construction of the contract that such was 
ever conceived by those concerned to he the nature of their 
contract.

The said policies were all in the same form and each was 
designed to cover the tenement corresponding with the number 
it was applicable to. Each contained the following clause:— 

$1,200 on the 2 story brick fronted, roughcast, shingle roof building 
and additions, including foundations, plumbing, steam, gas and water
pipes and fixtures, while occupied by .............................................................
as a dwelling, and situated on .....................................................................on
the east side of Keele Street, Toronto, Lot 50, 51, 52, plan No. 1612, 
between Kglinton Avenue and ('ameron Avenue, known ns house Number —.

In the course of the trial many defences were set up. And 
as, in my opinion, each and all thereof, except two dependent 
upon the legal interpretation and construction of their contract, 
were so effectually disposed of by the findings of the jury in 
answer to questions submitted which upon the relevant facts 
they alone were entitled to pass upon. I will deal only with 
those excepted which I have referred to.

It seems that four, or possibly five, of the houses in question 
had been vacant for a considerable time before and at the time 
of the fire which destroyed said block and resulted in what is 
now in question herein.

It is urged that the said policies must be read as if the 
words “owner or tenant” had been written therein, where a 
blank space is left after the word “by,” and much varying 
ingenuity has been displayed in filling up in imagination what 
the respondent, in using the printed form, deliberately left 
blank.

1 respectfully submit we have no right to fill up anything in 
a contract emanating from the respondent and therefore to be 
rather construed as against than in favor of it. At best it stands 
as an ambiguous contract. In order to interpret and construe 
it correctly, we may summon to our aid the surrounding circum
stances before and immediately succeeding its execution.

The conduct of the parties in such relation is, in my opinion, 
fatal to any such contention as set up and maintained on the 
ground of vacancy, when we consider that the insured was
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paying, evidently from the outset, on the hypothesis that the 
policies were intended to insure against loss by fire notwith
standing vacancies of no matter how long duration, unless under
circumstances giving rise to conditions beyond what the eon-.... .... . Booms*traeting parties had in that regard in view in contracting. I'mon and

In such latter event there might arise a question of some- Insurance 
thing material to the risk falling within the terms of statutory 
condition No. 2. idugu»,j.

That possible aspect of the matter has been disposed of by 
verdict of the jury to whom it was submitted.

Moreover, the vacancies now claimed to have voided the 
policies existed at the time when the appellant paid for and got 
a renewal of each policy in May, 1916, for a further term of 
3 years.

I know not why we should actually fill in the blank with 
words selected by the manager of respondent instead of what 
common sense would indicate in light of the conduct of the 
parties by inserting the word “nobody” if, as I am not, obsessed 
with the idea that it must be filled in.

The words “occupied by” are in themselves meaningless and 
should be treated, as they evidently are, as surplusage. I sub
mit that we must ever, if possible, try to fit the language used 
to the actual situation with which those contracting were con
fronted and dealing, if we would do justice.

Can there be a shadow of doubt herein that it was the im
possibility of fittingly meeting that situation by any ordinary 
expedient of filling in the blank in a way which could be rend
ered conformable with the mutual understanding of the parties, 
that led to the entire omission of any attempt to do so?

That being my view of the situation I forbear from inserting 
anything, and then the language used to be given effect to can 
only be rendered intelligible by treating those words “occupied 
by” as mere surplusage which somebody forgot to draw a pen 
through in filling up a printed form.

The clearly intelligible purpose was to insure dwelling- 
houses at the usual rate therefor as agreed upon, and not stores, 
which would have to pay a higher rate and could not be insur
able for a 3-year term.

< AN.

K. C.
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If the respondent could have shewn any such difference 
of rates had ever been made applicable to distinguish occupied 
from vacant dwelling-houses, I might have been able to sec the 
situation in another light. Rut no such distinction has ever 
been made that the experts called by respondent can tell of. 
Cases dependent upon the varying conditions which marine 
insurers have to meet and have long provided for in manifold 
ways can be of no help here.

No one pretends that insurance may not be made to meet 
conditions of any kind.

What we arc asked to do here is make a contract which the 
parties did not make, never thought of making, and by resorting 
to another class of insurance business entirely outside the class 
of insurance business the pallies were dealing with to make a 
series of contracts for them.

I think the appeal should be allowed and the judgment of 
the trial judge be restored with an amendment thereto excepting 
the shop or corner store of the block as furnishing any basis 
for recovery, and hence reducing the judgment to $10,800 with 
costs to appellants of the trial and in the Appellate Division, 
and two-thirds of the cost of their appeal here, in which they 
have only partially been successful.

The question of interest should not be meddled with now.
Anglin, J.:—At the trial the plaintiffs recovered $12.000 

—$1,200 in respect of each of 10 houses insured with the de
fendants. On appeal, as a result of somewhat divided opinions, 
39 D.L.R. 528, 41 O.L.R. 108, their recovery was restricted to 
their claims upon policies on such of the houses as were actually 
occupied as dwellings at the time of the fire, and the occupancy 
of one house being uncertain, a reference was directed to ascer
tain the amount of the plaintiffs’ enforceable claim.

J think it is not possible to set aside the finding of the jury 
that the vacancy of the premises was not a change in their 
condition material to the risk within the meaning of the second 
statutory condition. While I should quite probably have found 
otherwise if trying the case myself, there are circumstances in 
evidence which make it impossible to say that 10 or 12 reasonable 
men could not honestly have reached such a conclusion. Neither,
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on thv other hand, in view of the fact that there was a separate 
policy on each house, can it be held that vacancy in any one or 
more of them was a change material to the risks upon others 
which were tenanted.

That the words, “while occupied by ... as a dwelling-house,” 
if, and so far as, they should be taken to form part of the con
tract of insurance sued upon, are not to be regarded either as a 
condition or a warranty but are descriptive and restrictive of 
the subject-matter of the risk is conclusively determined by the 
decision of this court in London Assurance Co. v. Great Northern 
Transit Co., the Baltic case (1899), 29 Can. S.C.R. 577. The 
only possible distinction between that case and the one now at 
bar arises from the omission to fill in the blank following the 
word “by” in the policy before us.

Should the court fill in that blank by whatever word the 
circumstances indicate, in its opinion, as the most likely to have 
been in the contemplation of the parties, giving due weight to 
the maxim verba chart arum fortius accipiuntur contra pro
ferentem? Or should the result of the omission be the excision 
from the policy of the entire clause in which it occurs on the 
assumption that the proper inference from the failure to fill in 
the blank is that the person issuing the policy intended not to 
make any use of that portion of the form ? Or should only that 
word, or those words, be deleted which can be given no sensible 
application without filling in the blank?

In Glynn v. Mar g et son & Co. [1893] A.C. 351, at p. 358, 
Lord Halsbury quotes with approval the statement of Lord 
Ellcnbo rough in Robertson v. French (1803), 4 East 130, 102 
E.R. 779, at p. 135, that “the same rule of construction which 
applies to other instruments applies to ... a policy of insur
ance. ’ ’

In my opinion the first alternative of the three suggested 
should not be adopted. It involves too great a risk of making 
a wrong guess—too great a probability of making the description, 
something which neither party intended—unless perhaps the 
blank should be filled in with the word “somebody” or “any
body,” which would be equivalent in effect to striking out the 
word “by.” While “the law will, as much as it can, assist the

CAN.

8. C.

Scottish 
Union and 
National 
Insurance 

Co.
Anglin, J.



6 Dominion Law Reports. 146 D.L.R.

CAN.

H, C.

Scottish 
Union and 
National . 
Insurance 

Co.

Anglin, J.

frailties and infirmities of men in their employments, who . . . 
may easily make a slip (Lord Say & Seal's ease (1712), 10 Mod. 
40, 88 E.R. G17, 4 Br. P.C. 73,) the reason underlying the supply
ing of omitted words is ut res ma y is valcat quam pereat (Lang
ston v. Langston (1834), 2 Cl. &. F. 194, 243, 6 E.R. 1128). and 
a clear ease of necessity to avoid apparent absurdity, repugnancy 
or inconsistency (Clements v. Henry (1859), 10 Ir. Ch. R. 79, 
87-8), and
such n degree of moral certainty as to leave in the mind of a reasonable 
man no doubt of the intent of the parties.
(Coles v. Hulmc (1828), 8 B. & <’., 568, 573, 108 E.R. 1153). are 
pre-requisites to the exercise of this benevolent curial function. 
Moreover, since the ambiguity or uncertainty is patent, the in
tention can be gathered only from the other parts of the instill
ment, as in Flight v. Lake (1835), 2 Bing. N.C. 72, 132 E.R. 28. 
It cannot be established by extrinsic evidence. See cases col
lected in 10 Hals., par. 796, notes (k) and (m), and Turner v. 
Burrowes (1830), 5 Wend., N.Y., 541. The policy here affords 
no clue to the word (if any) which should be supplied to fill 
the blank.

In regard to the second and third alternatives, an analysis of 
the clause under consideration may be helpful. Its apparent 
purpose is to provide for a triple restriction upon the subject 
matter of the risk; (a) it must lie a dwelling-house as distin
guished from a building of any other character; (b) it must lie 
occupied as such; (c) assuming the blank to be restrictively 
filled in, the occupant must be the person designated or answer 
the description given. It would seem to have been intended to 
leave a discretion to the person issuing the policy only as to the 
third restriction.

In the construction of an instrument the rejection of words 
is sometimes permissible but only so far as they are repugnant 
or insensible—only so far as is necessary to make that sensible 
which their .presence renders insensible. Grey v. Pearson 
(1857), 6 H.L.Cas. 61, 10 E.R. 1216, at p. 106. In delivering 
the opinion of the judges advising the House of Lords in Smith 
v. Packhurst (1742), 3 Atk. 135, 26 E.R. 881, Willes, L.C.J., said, 
at p. 136:—

Before I proceed to the questions I shall lay down some general 
rules and maxims of the law, with respect to the construction of deeds;
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ist, it is n maxim, that such a construction ought to ho made of deeds, 
it r<s mayis talent quant yereat, that the end and design of the deeds 
ihould take effect rather than the contrary.

Another maxim is, that such a construction should lie made of the 
voids in a deed, as is most agreeable to the intention of the grantor, 
lie words are not the principal things in a deed, hut the intent and 

design of the grantor; we have no power indeed to alter the words or 
[to insert words which are not in the deed, but we may and ought to 
construe the words in a manner the moat agreeable to the meaning of 
the grantor, and may reject any words that arc merely insensible: these 
maxims, my Lords, are founded upon the greatest authority, Coke, 
Plowden, and Hale, L.C.J., and the law commends the astutia, the 
cunning of judges in construing words in such a manner as shall lies! 
answer the intent; the art of construing words in such a manner as shall 
destroy the intent may shew the ingenuity of counsel, but is very ill 
becoming a judge.

Here the lacking word is the objective of the preposition 
by.” If that word “by” lie deleted the rest of the clause 

makes perfect sense. The failure of the person issuing the policy 
to fill in the blank no doubt precludes the company invoking any 
restriction as to the personality of the occupant. But what 
possible justification can there be for rejecting or ignoring such 
[distinct restrictions placed upon the nature of the risk assumed 
as the words “occupied” and “as a dwelling-house” import? 
] can find none. I am prepared to treat the failure of the agent 
issuing the policy to fill in the blank as apparently an exercise 
of his discretion not to place any restriction on the personality 
of the occupant, but I am not prepared to treat it as warranting 
the excision of the entire clause—something apparently not in
tended to be left to his discretion at all. I would strike out the 
word “by” to make the contract sensible; but to attain that 
object no further deletion is requisite ; none is permissible. To 
excise the remainder of the clause would be to make a new 
contract for the parties.

The meaning of the words “while occupied as a dwelling- 
house,” read consecutively, as I think they must be, in my 
opinion admits of no doubt. As the Baltic case, 29 Van. S.C.R. 
577, establishes, the word “while” imports an intermittently 
suspensive negative. The quest of a difference in shades of 
meaning between the adverbial conjunction “while” of the 
policy now before us and the “whilst” of that dealt with in the 
Baltic case, 29 Van. 8.V.R. 577, would be even more vain than
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8. ('. certainly synonymous. The Imperial Dictionary; The Century 
Hoss Dictionary. Vbo. “Whilst.” The risk ceases to attach during 

^ r. periods when the subject-matter may not answer to the rcstrict- 
Vnion and ivo description “occupied as a dwelling-house.” See, too, Limn- 
Xatiusai. v Omvt/o his. Co. (1MH1), 8S N.Y. 6:12, cited In Riddell.

1NNVRAM r. *
Co. J., and Huebner on Property Insurance, p. 20.

Anglin,j. Although the word “occupied” used alone as a word of 
description may only mean occupied at the date of the assump
tion of the risk (O'Neil v. Buffalo Fire Ins. Co. (1849), 3 N.Y. 
123, Maher v. Hibernia Ins. Co. (1876), 67 N.Y. 283, 288), used 
as it is here with the word “while” it clearly imports continued 
occupation during the term of the risk, and that that occupation 
should bo actual as distinguished from mere legal possession as 
the basis of the risk.

It was long since (28 Car. II.), held that:—
Occupant and occupier arc always in law taken for an actual 

possessor, one that useth, enjoyeth or manureth the land. Ironmonucrs 
Co. v. S'il y 1er (1677), Poll. 207,* 216, 86 E.R. 562.

Occupied means actual de facto occupation. Robinson v. 
Briggs (1870), L.R. 6 Ex. 1. To treat the word “occupied” 
otherwise in the present context would be to deny it all effect, 
just as Sedgewick, J., points out the word “running” had been 
denied effect by the provincial courts in the Baltic case, 29 Can. 
8.C.R. 577. The building would be insured simply as a dwelling- 
house, not as an occupied dwelling-house, or, “while occupied.” 
If there could be any doubt as to the signification of the two 
words “while occupied,” the addition of the word “by,” which, 
although to be deleted for other purposes, may if necessary be 
looked at to ascertain the meaning of the word “occupied” to 
which it is api>ended, would seem to remove it. While vacant, 
as they were for many months prior to, and at the time of, the 
fire because of failure to rent them, the houses in respect of 
which it has been held that the plaintiffs cannot recover did not 
answer the description of the subject-matter in the policy and 
were, therefore, not covered by the insurance. Mere temporary 
vacancy, such for instance as that due to the whole family of the 
occupant being absent over night would involve entirely differ
ent considerations. See Meeks v. The State (1897), 102 (la. 572
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The fact that the houses were uncompleted and, therefore, not 
occupied as dwelling-houses when the risks were assumed and 
for several weeks thereafter was much relied on as indicating 
that the parties must have intended that the restriction of actual 
occupation should not apply. No doubt the insurance agent 
knew of this state of facts; and the policy expressly provides 
that the risk is to begin from noon on May 8, 1913, the date of 
the plaintiff’s application. It may be that, having regard to 
these circumstances, had one (or more) of the houses been 
burned before it had become tenanted, assuming the lapse of 
time not to have been greater than the parties might reasonably 
be taken to have contemplated for the completion of the building 
and the securing of a tenant, the courts would have held the 
plaintiffs entitled to recover in respect of it. But I am quite 
satisfied that as soon as each house became occupied the suspens
ive restriction in the policy on it applied and vacancy thereafter, 
so long as it lasted, took that house out of the risk. Moreover, 
the action is not upon the original policies, but upon renewals, 
which are to be regarded as new contracts ; Agricultural Savings 
and Loan Co. v. Liverpool, &c. Ins. Co. (1901), 3 O.L.R. 127, 
and the evidence is not entirely clear as to the conditions as to 
occupation at the date of the renewals of the houses that were 
vacant at the time of the fire, and there is no evidence that they 
were made with knowledge of vaeaney on the part of the 
company.

The controverted suggestion of counsel for the appellants 
that the defence based on vacancy was confined at the trial to 
change material to the risk not notified as required by the 
second statutory condition, if well founded, cannot assist him, 
inoccupancy as a departure from the description of the risk 
having been neither pleaded nor pressed. The fact of vacancy 
was distinctly pleaded (R. 141) and there is no suggestion that 
any additional evidence bearing on it could have been adduced. 
The defence which succeeds is purely one of law arising from the 
construction of the policy sued upon. It was certainly raised 
and passed upon by the Appellate Division, and it is not usual 
for this court to interfere with the discretion exercised by a 
provincial appellate court in regard to raising on appeal issues
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of law arising on the documents and facts in the record though 
not pressed at the trial. A case of surprise within r. 143 is 
scarcely made out. The argument based on the 8th statutory 
condition is answered by the Chief Justice of the Common Pleas.

1 agree with the disposition made by the Appellate Division 
of the claims in respect of the corner building occupied as a 
store and of the dwelling-house as to the occupancy of which 
there is some uncertainty.

Counsel for the respondent pressed his plea for a reduction 
in the amount allowed for the loss upon each house only in the 
event of the court holding that the plaintiffs should recover in 
respect of the vacant houses.

On the claim for interest 1 agree with Rose. J., that the 
plaintiffs are entitled to succeed, but their right to interest dates 
from the expiry of GO days after proofs of loss were furnished. 
In Toronto li. Co. v. City of Toronto, |190G| A.C. 117, 121, the 
Judicial Committee impliedly, if not expressly, approved the 
statement of Armour, C.J., in McCullough v. Xeuiove (189G), 
27 O.R. G27, at p. G30, as to the scope of the provision of the On
tario Judicature Act which makes interest payable in all cases in 
which it has been usual for a jury to allow it. The Chief Justice 
said, p. 630 :—

Judging from my own experience, I may say that J think it has 
iieen usual to tell juries in cases where money is claimed under what 
were formerly called the common counts, that they might give interest 
from the time when the money claimed became payable, and that juries 
have usually given it.

In the City of London v. Citizens Ins. Co. (1887), 13 O.R. 
713. 724, Ferguson, J., held that the fact that the amount to be 
paid had not been ascertained until the termination of the action 
did not prevent the plaintiffs suing on an insurance contract, 
from recovering interest on
the sum now ascertained to have been, and to be, owing to the plain
tiffs. The money was payable by virtue of the defendants’ deed and 
I think the interest should be allowed.

Since the defendants no longer contest the plaintiffs’ right to 
recover the full amount of each of the policies on the tenanted 
houses and since by their general repudiation of liability they 
precluded themselves from objecting to the sufficiency of the 
proofs of loss, the face amounts of such policies should be
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deemed to be debts that became payable according to their terms CAN. 
on the expiry of sixty days after the proofs of loss were fur- s. ('. 
nished. These features distinguish this case from McCullough

Scottish 
lMon and

v. demote (1895), 26 O.R. 467, in which a different result was 
arrived at by Osler, J. A.

In view of the very limited measure of success that has National
• I KSI'IJ A KI'Vjii view uj nit* hi' iimiivu measure ui success mat nas .
‘ 1N8VHANCE

attended the plaintiffs’ appeal our discretion as to costs will, I Co.
think, lie judiciously exercised if we allow to the respondent Angim, j 
five-sixths of its costs in this court.

Brqdkvr, J. (dissenting) :—The main question on this appeal Brodeur, j. 
is as to the construction of the contract.

In May, 1913, ten insurance policies were issued on 10 
houses built in a row of buildings in Keele St. in Toronto. When 
the policies were made the houses were not yet finished and were 
unoccupied, it took several weeks before the work was finished.
However, the company, being aware of the fact that those houses 
were unoccupied, issued a policy for 3 years and charged the 
owners the usual rates for a dwelling-house for such a period.
The 3 yean having expired, renewal receipts were issued for 
another period of 3 years, during which the fire occurred on 
August 29, 1916.

The insurance company having denied liability, the plaintiffs 
had to institute the present action to recover the amounts of those 

surance policies. At the trial the issues fought were as 
to the amount of the loss and as to the contention of the insur
ance company that the vacancy of some houses caused a ehange 
material to the risk not only for those vacant houses but also for 
those which were occupied at the time.

The findings of the jury were that the losses as claimed were 
proved and that the vacancy of some houses would not consti
tute a change material to the risk.

There was evidence that the fire actually started upon one 
of those occupied premises and there were other circumstances 
proved which justified the jury in finding that there was no 
material change in the risk, and, according to the provisions of 
the Insurance Act, such a question is a question of fact which 
should be left to the jury (s. 156 (6) ).

A judgment was rendered in favor of the plaintiffs, by the 
trial judge, for the losses on the whole of the ten houses.

00
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The plaintiffs now appeal to this court. There is no cross
appeal on the part of the company; so we have to determine 
here only whether or not the losses incurred with regard to the

Brodeur, j. store and the unoccupied houses are covered by the contract.
1 will first deal with the unoccupied houses, which is the more 

important item.
The ten policies are all drafted in the same way, with the 

exception of the house number. Here are the material parts of 
the policy concerning house No. 1 ;—

Scottish Union and National Insurance Company . . . docs insure 
Ross Bros, and M. Langbord for the term of three years, from the 8th 
day of May, /ç/?, at noon to the 8th day of May, igi6, at noon, against 
all direct loss or damage by fire except as hereinafter provided, to an 
amount not exceeding Twelve hundred xx/100 dollars to the following 
described property while located and contained as described herein and 
not elsewhere, to wit :

Then follows the description of the subject-matter of the 
insurance on a printed slip pasted into a blank space in the 
policy, which slip is headed “Dwelling House Form”:—

On the 2 story, brick fronted, roughcast, shingle roof building and 
additions, including foundations, plumbing, steam, gas and water pipes 
and fixtures, while occupied by . . . as a duelling, and situated No. — 
on the east side of Keele Street, Lot 50, 51, 52, plan No. 1612, between 
Eglinton Avenue and Cameron Avenue known as House No. 1, Toronto.

The parts in italics are printed the others arc written.
It is contended by the appellant that it was not necessary that 

those buildings should be occupied. On the other hand, it is 
contended by the respondent that the words “while occupied 
by ... as a dwelling” are descriptive of the thing insured and 
they rely on the judgment rendered by this court in the case of 
London Assurance Co. v. Great Northern Transit Co., 29 Can. 
S.C.R. 577, which is known as the Bailie case. That case was 
concerning the insurance against fire on the hull of the S.S. 
“Baltic”
whilst running on the inland lakes, rivers and canals during the season 
of navigation. To lie laid up in a place of safety during winter months 
from any extra hazardous building.

The “Baltic” was laid up in 1893 and was never afterwards 
sent to sea. In 1896, she was destroyed by fire.
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The Supreme Court came to the conclusion that the ship was 
insured only while employed on inland waters during the navi
gation season or laid up in safety during the winter months.

It was pretty plain and evident in that east» that what was 
insured was a navigating vessel and that the insurance could 
not cover that vessel when she was laid up, except during the 
winter months. For several years that vessel had been out of 
commission and in such a case 1 could understand very well the 
decision of this court that the assurance could not cover the time 
when she had ceased to be used as a navigating vessel.

But the facts in this case are very different. First, the 
circumstances under which the contract was made shew the inten
tion of the parties. When the policies were issued, the houses 
insured were not quite finished and they were vacant ami were 
likely to be unoccupied for weeks and months. The insurance 
company knew that the houses were vacant. However, the 
company was willing to insure them as vacant dwellings, since 
it was stipulated in the contract prepared by the company itself 
that the insurance would cover the period from May 8, 1913, 
to May 8, 1916.

( an it be said, in view of that formal stipulation and in view 
of the fact that the company knew that the houses would be 
unoccupied for weeks and months, and in view also of the fact 
that the company charged for the full three years, that it was not 
intended on its part to insure the dwelling-houses, whether 
vacant or not?

1 think that those circumstances shew conclusively that the 
contract intended by the parties was purely and simply to 
insure those dwellings; and it was not absolutely necessary that 
they should be occupied, because if they wanted to stipulate such 
a condition, it was very easy for them to fill the blank which was 
in their policy. But they left a phrase there, “while occupied 
by ... as a dwelling house,” which did not mean anything by 
itself, except by striking out the word by or by adding some 
others, like the owner, the tenant or anybody.

The stipulation is the stipulation of the company and it was 
its duty to make it clear and if there is any ambiguity then it
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should 1)0 construed against the company. According to my 
view, those printed words, “while occupied by . . . as a dwelling 
house, should be considered as non-existing. Chapman v. 
Chapman. ( 1876), 4 Ch. D. 800; Gill v. Bagshaiv (1866), L.Jl. 
2 Eq. 746; ( 'ye. vo. Accident Insurance, p. 245 ; Hall v. Ameri
can Employers In$. Co. ( 1895), 96 (ia. 413; Merrill v. Yales 
(1874), 71 111., 636.

The subject-matter of the insurance was a dwelling. Its 
vacancy might constitute a change material to the risk. But 
it would then be a question to Ik* determined by the jury, and, 
in this case, we have a finding that those vacancies did not 
constitute a material change.

It has been suggested that the word by in the phrase, “while 
occupied by ... as a dwelling-house,” could be struck out and 
that the policy would then read as on a building u hile occupied 
as a du elling-house.

That condition would not change the liability of the company. 
It would not necessarily mean that the dwelling should be 
vacant, but it would mean simply that this building should be 
used as a dwelling-house, and not as a store, as a barn, as a 
garage, or something different from a dwelling-house.

Now as to the store. The building was insured as a dwelling- 
house. It is in evidence that the property was partly occupied 
by a store and partly for residential purposes. By the Insurance 
Act of Ontario, it is provided that policies for stores should be 
made on a different footing. The company never intended in 
this case to insure a store, because the policy should have been 
for a period not of three years but of one year, as required by 
the law, and should have described the property not as a dwell
ing-house but as a store. We have no evidence to shew whether, 
when the insurance was taken out, it was considered as a store or 
as a dwelling. If the change was made after the policy was taken 
out, it became the duty of the insured to notify the company of 
the change, which I consider as being a material one; and, in 
that regard, I am of opinion that the jury came to a wrong con
clusion which the evidence did not justify.

The judgment of the Court of Appeal should be maintained
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as to that corner house but it should be reversed with regard 
to the vacant houses.

The appeal should he allowed with costs.
Mionavlt, »l.:—I concur with Anglin, J.

Appeal dismissed.
ANNOTATION.

Effect of Vacancy in Fire Insurance Risks.
By F. J. Lavehty, K.C., Montreal.

It will lie noted that this decision turns on the value to be given to 
the words appearing in the policies “while occupied ns a dwelling-house”; 
both the Supreme Court and the Court of Appeal considered the question 
as concluded by the precedent of the Bailie case.

It will lie noted further that the jury found as a fact that the vacancy 
of the premises was not a change in their condition material to the risk. 
Anglin, J., remarks that he would probably have found otherwise if trying 
the case himself, but is not prepared to set aside the finding.

Riddell, J., in the Court of Appeal, found that the evidence as to the 
materiality of such change was overwhelming.

Although the judgment of the Supreme Court is based on the interpre
tation of the phrase above mentioned, the case touches the vexed question 
of the effect of vacancy in fire insurance risks, and a review of the relevant 
jurisprudence on this point may lie useful.

Attention is drawn to the great number of American and Canadian 
decisions and to the paucity of English precedents; this is due probably 
to the presence on this continent of the statutory conditions, and to the 
fact that the English rule appears to be that increase of the risk does not 
discharge the insurers, unless it is shewn to have contributed to the loss. 
On no question of insurance law do we find more numerous, and, in many 
cases, more irreconcilable decisions. It is a difficult and almost impossible 
task to extract any generally accepted principles.

1. Is the mere mention or description of premises as occupied, or as 
occupied in a certain manner, equivalent to a promissory warranty that 
they will continue to lie so occupied ?

The contrary would seem to lie the rule; see Cooley's Briefs on the 
Law of Insurance, pp. 1294-1628, quoting among other cases Browning v. 
Home Inn. Co. (1876), 6 I>aly, X.Y. 522; Evans v. Queen Ins. Co. (1892), 
31 N.E. 843; Boardman v. New Hampshire Ins. Co. (1847), 20 N.H. 551 ; 
O'Neil v. Buffalo Ins. Co. (1849), 3 X.Y. 122.

2. When is a property to be considered as vacant or unoccupied ?
On this point we find the most diverse and conflicting findings, but 

certain general principles have lieen fairly well settled :
(a) Under the general rule that the construction of the contract is the 

province of the court, what is meant by these words, as used in the 
vacancy clause, is a question of law : Phænix Ins. Co. v. Tucker (1879), 
34 Am. Rep. 106; Hchuermann v. Dwelling House Ins. Co. (1896), 161 111. 
437; Hartshorne v. Agricultural Ins. Co. (1888), 50 N. J. Law 427; Cooley, 
p. 1663;.

(h) The two words are not synonymous : “vacant” implies total 
abandonment (Whitney v. Black Hiver Ins. Co. (1876), 9 Hun (N.Y.) 37),
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Annotation, and that the building is not occupied for any purpose; Pabtt v. Union Ins.
Co. (1895), 63 Mo. App. 663; it means 11 deprived of contents, empty”; 
Limburg v. German Fire Ins. Co. (1894), 90 Iowa 709; Thomas v. Hart
ford Fire Ins. Co. (1899), 53 8.W. 297; Cooley, p. 1663 ; Home Ins. Co. v. 
Peterman (1914), 165 S.W. Rep. 103. In this definition “empty” has 
reference to the use of the building, and though it is not empty, if the 
articles stored there are of a character foreign to the use of the building, it 

* will be regarded as vacant ; Martin v. Hochcster German Ins. Co. (1895), 
86 Hun 35.

A building may, therefore, lie unoccupied by human beings and yet not 
lie vacant (Norman v. Missouri Fire Ins. Co. (1898), 74 Mo. App. 436) ; 
on the other hand, the word “occupied” refers to occupation by human 
beings and implies an actual use by some person or persons according to 
the purpose for which the building is designed : Stoltcnberg v. Continental 
Ins. Co. (1898), 106 Iowa 565; Ashworth v. Builders’ Mut. Ins. Co. (1873), 
112 Mass. 422; Spahr v. Forth Waterloo Ins. Co. (1899), 31 O.R. 525. The 
word, however, does not imply that some person must be in the building 
nil the time without interruption, but merely that there must be no cessation 
of occupancy for any considerable length of time: (Vanderhotf v. Agri
cultural Ins. Co. (1887), 46 Hun (N.Y.) 328; llobinson v. Men nonit e Ins. 
Co. (1914), 139 Pac. Rep. 420.)

(c) The use and occupancy which will satisfy the condition must be 
of such a character as ordinarily pertains to the purpose for which the 
building is adapted or devoted : see numerous cases cited in Cooley, p. 
1664 ; also 19 Cyc., p. 729 et see/.

The purpose ami intent of the clause forfeiting the policy, if the prem
ises become vacant or unoccupied, is to secure as a precaution against loss 
that care and watchfulness which the owner or occupant of the building 
will naturally give it. The rule is that the insurer had the right to the 
care and supervision involved in the occupancy, in view of the use to which 
the building is devoted : Bishop v. Norwich Union (1893), 25 N.S.R. 192, 
498; Peel: v. Agricultural Ins. Co. (1890), 19 O.R. 494; Abrahams v. Agri
cultural Mutual Ass’cc. Co. (1876), 40 U.C.Q.B. 175, 184; which three 
Canadian cases follow Ashworth v. Builders’ Ins. Co., 112 Mass. 422, as 
pointed out by Boyd, C., in the more recent case of Spahr v. North Waterloo 
Ins. Co., supra, in which he reviews the authorities. In this case the policy 
contained a condition relieving the company in the event of the house being 
unoccupied. The occupant censed to reside in it for several weeks, but left 
furniture and clothing there, while a person entered it every day for 
domestic purposes and on two occasions plaintiff's husband slept there. 
The court found, on these facts, that the house was untenanted and vacant 
in the sense of this condition. Apparently the earliest Canadian decision 
on the point is that of Canada Landed Credit Co. v. Canada Agricultural 
Ins. Co. (1870), 17 Gr. 418, holding that absence for a short time, say 
for 3 days, would not be a fatal violation of the condition against vacancy.

The same rule was followed in the case where the son of the owner 
slept in the house during the day, but vas absent at night at his work. 
(Eureka Fire Ins. Co. v. Baldwin (1900), 57 N.E. 57).

Where there is no attempt to abandon the premises and the absence 
was merely temporary, occasional visits and supervision will suffice to
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prevent forfeiture: Hill v. Ohio Ins. Co. (1894), 99 Mich. 466; Johnson v. 
N. Y. Bowery Fire Ins. Co., 39 Hun. (N.Y.) 410.

It has l»een held in some cast's that though the occupant has removed 
from a house, if he has left a substantial part of his furniture and house
hold goods therein, that fact prevents it lieing unoccupied : Home Ins. Co. v. 
M'oorf (189J), 28 Pao. Hep. 167; Gibbs v. Continental Ins. Co. (1878), 13 
Hun (N.Y.) 611.

The authority of these decisons, however, is doubtful.
A house may be vacant yet occupied : so held in Thieme v. Niagara 

Ins. Co. (1905), 91 N.Y. Supp. 499, where, after a tenant vacated the house, 
insured ’# husband placed a bed in it and slept there five nights a week.

In another case where the condition read “vacant or unoccupied,” it 
was held that while the presence of furniture prevented it from being 
vacant, it was nevertheless unoccupied : Herman v. Adriatic Ins. Co. (1881), 
85 N.Y. 162.

The intent to retain or abandon the house as a customary place of 
abode has been regarded as an important, if not a determining factor, in 
deciding whether it is unoccupied: see cases cited by Cooley, p. 1670; 
Westchester Ins. Co. v. Rcdditt (1917), 196 9.W. Hep. 334; Roach v. A'.tna 
Ins. Co. (1909), 121 N.W. Rep. 613; Kampen v. Farmers' Ins. Co. (1911), 
133 N.W. Rep. 163. However, even the intent to return will not excuse 
non-occupancy for 8 or 10 months : (Sleeper v. New Hampshire Ins. Co. 
(1876), 56 N.H. 401.)

Vacancy for a few days pending arrival of a new tenant will not 
forfeit the insurance; Covey v. National Ins. Co. (1916), 161 Pac. Rep. 35; 
Seubert v. Fidelity-Phcnir Ins. Co. (1912), 136 N.W. Rep. 103.

A recent All*erta decision holds that the condition ns to vacancy con
templates vacancy in the ordinary undestroyed condition of a building and 
not after it had been rendered untenantable by a previous fire : Moran v. 
North Empire Fire Ins. Co. (1917), 33 D.L.R. 461, 10 A.L.R. 339.

(d) The same general principles are followed in the case of buildings 
other than dwellings; Limburg v. German Ins. Co., 90 Iowa 709.

If the operations of a factory are suspended temporarily only, as for 
the purpose of making needed repairs, and watchmen or other employees 
engaged in duties connected with the business are about the prvm’ses, the 
factory is not vacant or unoccupied ; see a number of cases quoted by 
Cooley at p. 1672.

Even a suspension of work for lack of power or raw material is not 
within the meaning of the vacancy clause, in the absence of any intent to 
abandon : Whitney v. Black River Ins. Co. (1876), 9 Hun (N.Y.) 37; 
Bellevue Roller-Mill Co. v. London Ins. Co. (1895), 39 Pac. Rep. 196.

The following was the holding in Keith v. Quincy Ins. Co. (1865), 10 
Allen (Mass.) 228: “It is not sufficient to constitute occupancy that the 
goods remained in the shop and that the plaintiff’s son went through the 
shop almost every day to look around and see that things were right, but 
some practical use must have been made of the building; and if it thus 
remained without any practical use for the space of thirty days, it was, 
within the meaning of the policy, an unoccupied building for that time 
and the policy t>eeame void.”

2—46 D.L.R.
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Annotation. A similai rule was followed by the Court of Appeal of Washington in 
lie Urchin v. Brea Inn. Co. ( 190.»), 79 Pac. Rep. 34, where there vas a 
warranty that the property should not lie idle or shut down for more than 
3(i days. It was held that the actual shipment or handling of small por
tions of the output of the plant did not include an idea of activity in the 
movement of the manufacturing appliances, which was intended by the 
words of the policy.

In Stone v. Howard Ins. Co. (1891), 27 N.B. Rep. 6, the stoppage of 
machinery for four months and the discharge of employees was held to 
have forfeited the policy under the condition, although the insurers knew 
that it was the custom to stop business in the dull season.

In Hatpin v. Phoenix Ins. Co. (1890), 118 N.Y. 165, and Hatpin v. 
Aitna Fire Ins. Co. (1K90), 120 N.Y. 70, it was held that a structure 
insured as a morocco factory is not occupied after the tenant removes 
and business therein is susjiended, though the machinery and fixtures remain 
and a watchman residing next door is in charge and a key is in the pos
session of insured's ag«”,t, who visits the premises frequently.

Beach on Insurance (1895), in his second volume, No. 734, analyzes these 
two last cases and quotes with approval the remarks of the court in 
rendering judgment :

“This citation of authorities is sufficient to shew that to constitute 
occupancy of a building used for manufacturing purposes, there must be 
some practical use or employment of the property. Its use as a place of 
storage is not sufficient. The condition against non-occupancy must Ik* 
construed and applied in reference to the subject-matter of the contract ami 
of the ordinary incidents attending the use of the insured property. The 
insurer has a right, by the terms of the policy, to the care and supervision 
which is involved in the use of the projierty contemplated by the parties 
at the time of entering into the contract."

Apparently the only Canadian case in which this point has been squarely 
raised is that of Village of Masson v. Liverpool Ins. Co. (1905), 35 
<jue. 8.C. 455, where Champagne, .1., considered the effect of a clause pro
hibiting vacancy and providing for continual operation. Manufacturing 
operations ceased on Octolier 12, 1907; persons visitèd the premises fre
quently up to February 10, 1908, when it burned. On these facts the 
policy was declared forfeited.

See also numerous cases cited in 19 Cyc., pp. 723, 733. It is pointed out 
here that endeavours of the insured while the factory was shut down to 
prevent loss and to actually lessen the risk that would be present were 
the factory in operation, as by the employing of watchmen, are imma
terial. Further, that if a sawmill has stopped running for the winter, 
although men are employed about the premises shipping lumber and the 
machinery has not been dismantled and put in shape for the winter, it will 
lie held to have ceased operation: McKenzie v. Scottish Union (1896), 
44. Pac. Rep. 922.

3. What is the effect of vacancy in the absence of any special condition 
in the policy?

It seems to Ik* well settled that the mere fact that the dwelling house 
is unoccupied is not per se a change material to the risk; it is a question 
of degree and intent as to how far leaving the premises so unoccupied is 
so material: see Foy v. Aîtna Ins. Co. (1854), 3 Allen (N.B.) 29; Shackel- 
ton v. Sun Fire Office (1884), 55 Mich. 288; City of Fall River v. Ætno 
Ins. Co. (1914), 107 N.E. Rep. 367.



The Court of Appeal of the Province of (Quebec, in 1905, held that Annotation.

Dominion I.aw Heports.46 D.L.R.I

where the owner left the house insured to work in the lumber shanties, 
and his wife, during his absence, went to reside with her parents, the policy 
containing no special prohibition, this did not amount to such an increase 
of risk as to vitiate the policy: Mutual Fire In*. Co. v. Mercier (190.1), 
14 t^iie. K.B. 227: w*e also division of Hoyd, < ., in Boardmoh v. North 
II aterloo Ins. Co. (1899), 31 O R. 525.

Cases have arisen where the jury has l>een held to have properly found 
that the vacating of the premises, instead of increasing the risk, have de
creased it, as where the occupants of a building have l>eeu threatened with 
incendiarism: City of London Fire Ins. Co. v. Smith (1888), 15 < »u. 
8.( .R. 69, 76.

The conclusion to l>e drawn from this jurisprudence is that if the 
insurers raise the defence of vacancy, as being an increase of risk, they 
must be careful to make affirmative proof to that effect, as the court will 
not take such increase for granted.

4. Is a variation relieving the company from liability in the case of 
vacancy just and reasonable?

The practically unanimous jurisprudence is now affirmative: see the 
recent decision of the Court of Appeal of British Columbia, Pratt v. Con
necticut Ins. Co. (1914), 16 D.L.R. 798. Two judges out of five, however, 
dissented. See also Spahr v. North Waterloo, 31 O.R. 525, and cases cited 
in Cye., vol. 19, p. 726; see also recent judgments in (Quebec : Cox v. Phoenix 
(1914), 20 D.L.R. 980. 23 (Jue. K.H. 530; Anderson v. Norwich Fire lus. 
Society (1917), 53 (Jue. H.C. 409; I t/lafir of Masson v. Liverpool Ins. 
t o. 35 (jue. 8.C. 455.

In Eckardt v. Lancashire Ins. Co. (1900), 31 Can. 8.C.R. 72, the 
Supreme Court held that conditions of this nature are to be judged with 
reference to the facts of the particular case under consideration. Further, 
that there was no ground for the contention that every variation from 
statutory conditions should be primo facie held to be unjust and unreason
able, thus confirming the dictum of (Iwynne, J., in City of London v. 
Smith, 15 Can. S.C'.R. 69, 78. See also Abrahams v. Agricultural Mutual 
Ass'ce Co., 40 U.C. Q.B. 175; Peck v. Agricultural Ins. Co., 19 O.R. 494; 
Cardinal v. Dominion Fire Ins. Co. (1880), 3 L.N. 367. In Gould v. British 
American Ass'ce Co. (1868), 27 U.C.Q.B. 473, Hagartv, .1., says: If the
company desires “to make continued residence a condition precedent to 
right of recovery” in the case of a dwelling, it must use express language 
to that effect; any ambiguity would be construed against the company.

When considering whether the condition as to occupancy is just and 
reasonable, the circumstances at the time the policy is issued, and not those 
at the time of the loss, must be regarded: Payson v. Equitable Ins. Co. 
(1908), 38 N.B.R. 436.
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McGLYNN v. HASTIE.
Ontario Supreme Court, Ap/teUatc Division. Meredith, C.J.Ü., Maclaren, 

Magee, Hodyins, and Ferguson, JJ.A. December 6, 1918.

Bills and notkk (§ V—145)—Cheque TAKEN for PUD-EXISTING BEST 
Presumption of conditional payment—Dishonour—Revival 
or debt—If given in exchange for goods—Barter with all

If a bill, note, or cheque is taken for or on account of a pre-existing 
debt, the presumption is that it is only a conditional payment, and if it is 
dishonoured the debt revives; but, if it is given in exchange for goods 
or other securities sold at the time, the transaction amounts to a barter 
of the bill with all its risks.

Appeal by the defendant from the judgment of the Judge of the 
County Court of the County of Huron, in favour of the plaintiff, 
in an action for $200.10, the price of ti hogs sold and delivered to 
the defendant and the expenses of protest of a cheque given in 
payment for the hogs, which cheque was dishonoured.

The defendant alleged that in buying the hogs he was acting as 
agent for one Munro, and so informed the plaintiff, and that the 
plaintiff on the morning of the 18th October, 1917, accepted 
Munro’s cheque, which was the dishonoured cheque, as payment 
for the hogs.

Charles Garrow, for appellant.
William Proudfoot, K.C., for respondent.

Maclaren, J.A.:—The defendant appeals from a judg
ment of the County Court Judge of Huron condemning him 
to pay the plaintiff $200.10 for 6 hogs, and the cost of protest of 
the cheque given in payment for them. The defendant claimed that 
he had bought the hogs as the agent of one Munro, and had so 
informed the plaintiff, and that the plaintiff accepted Munro’s 
cheque in payment.

The evidence is that the defendant called at the plaintiff’s 
house on the evening of the 17th October, 1917, and asked him if 
he had any hogs for sale. The plaintiff says that he answered that 
he “had 4 about ready." The defendant says that he told the 
plaintiff he was buying for a dealer named Munro, who wths giving 
YlYl cents a pound, and was going to ship from the Gorrie station 
the following morning, and had given him blank cheques to fill up. 
The plaintiff says that Munro’s name w as not mentioned that even
ing. The defendant asked the plaintiff if he would bring his hogs 
to the station in the morning. The plaintiff says that his reply was,
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“If it is a fine morning I will fetch them down” (it was raining 
that evening). In the morning the plaintiff brought to the station 
6 hogs, which were weighed, and a slip was given him by the 
weigher, which he presented to the defendant, who filled up a 
blank cheque of Munro’s drawn on the Dominion Bank at Wing- 
ham for $198.50, and gave it to him.

The plaintiff admitted that he had, a few weeks previously, 
sold another lot of hogs to one Scott, another agent of Munro’s, and 
received in payment a cheque of Munro’s filled up by Scott, which 
was honoured.

A brother of the defendant swore that he was present when 
the plaintiff called to see his brother about the cheque, and that 
the plaintiff then admitted that the defendant had told him on the 
evening of the 17th .that he was buying for Munro and not for 
himself.

The trial Judge, however, preferred the testimony of the 
plaintiff on this point, and I accept his finding.

He has further held that the sale was made on the evening of 
the 17th October. In this I am of opinion that he is clearly in 
error. The plaintiff’s evidence is that he said he had about 4 hogs 
ready, and if the next morning was fine he would take them to the 
station. He himself says that he was under no obligation to take 
them, and he took 6, instead of the 4 he had spoken of the previous 
evening, and they had to be weighed and delivered before the sale 
was complete. It is worthy of note that the solicitor of the plaintiff, 
in endorsing the particulars of his claim on the back of the writ of 
summons, gives the proper date of the sale, viz., the 18th October. 
The materiality of this question of date will presently appear.

The cheque was presented at the bank on the 19th October, 
and noted for non-payment, and protested on the 20th. The 
defendant was advised of this within a reasonable time, so that no 
question of laches arises.

While the plaintiff denied that the name of Munro was men
tioned on the previous evening, he noticed, when the defendant 
gave him the cheque, that it was signed by Munro and not by the 
defendant, and he went away without saying anything about it. 
He, no doubt, w'as satisfied, as Munro’s cheque which he had 
received from Scott a few weeks previously had been duly paid.

The authorities shew' that where a bill, note, or cheque is taken
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for or on account of a pre-existing debt, the presumption is that 
it is only conditional payment, and if it is dishonoured the debt 
revives; but, if it is given in exchange for goods or other securities 
sold at the time, the transaction amounts to a barter of the bill, 
with all its risks.

In Fydell v. Clark (1796), 1 Esp. 447, one of the earliest cases 
where this question arose, Lord Kenyon says (p. 448) : “If, in the 
discount of the notes, he” (plaintiff) “took the bills and notes in 
question, he must be bound by it : the bankers parted with them, 
supposing them to be good; he took them under the same impres
sion. Having taken them without endorsement, he has taken the 
risk on himself."

In Camidgev. Allenby, 6 B. & C. 373, at pp. 381, 382, 108 E.K. 
489, Bayley, J., says:—

“ If the notes had been given to the plaintiff at the time when 
the corn was sold, he could have had no remedy upon them against 
the defendant. The plaintiff might have insisted upon payment in 
money. But if he consented to receive the notes as money, they 
would have been taken by him at his peril.”

The law on the point is. in my opinion, correctly summed up in 
Byles on Bills, 17th ed., p. 182, where it says that where an 
unendorsed bill is given “not in payment of a pre-existing debt, but 
by way of exchange for goods . . . such a transaction has 
been repeatedly held to be a sale of the bill by the party transfer
ring it, and a purchase of the instrument, with all risks, by the 
transferee.”

See also Roscoe's Nisi Prius Evidence, 18th ed., p. 699, where 
it says: “A distinction has been drawn between the cases in which 
it" (a bill) “has been given in exchange for goods or other secur
ities, sold rt the time, and those in which it has been given in pay
ment of a pre-existing debt. The former transactions amount, 
it is said, to a barter of the bill, with all its risks.”

In my opinion, the judgment appealed from should be reversed 
and the action dismissed.

Meredith, C.J.O., and Ferguson, J.A., agreed with Mae- 
laren, J.A.

Hodgins, J.A. (dissenting):—The contest is whether the appel
lant bought the hogs as agent for one Munro, and whether the 
respondent accepted Munro's cheque as payment.
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I have no doubt that there was no eontraet made on the evening 
of the 17th October, 1917. The appellant culled on the respondent 
at his farm, and the evidence of lioth shews that, while the rate 
per pound was settled at 17bi cents, neither the number of hogs 
nor their weight nor their certain delivery was agreed upon. The 
matter w as left in this way : that the respondent had some hogs to 
sell, that about 4 were ready to go. and that if it was a fine morning 
he would bring them down to the station at Gorrie. There was no 
binding obligation to deliver entered into, and, if there had been, 
yet an art still required to be done in order to fix the price—i.e., 
weighing. This shews that no contract existed previous to weigh
ing and deliver)’ next morning : Logan v. LeMrturier (1847), 
ti Moore P.C. 116, 13 E.R. 628.

In the morning, 6 hogs, not 4, were brought in, and the appel
lant was there to receive them. They were weighed by the station 
agent and put in the pens. The weight and price were written on 
the back of the weigh-slip, and this was handed to the appellant 
by the respondent.

Upon the weighing and delivery and the consequent ascertain
ment of the price, the bargain for 6 hogs was for the first time a 
completed agreement, and the consideration liecame at once pay
able.

The trial Judge has preferred the evidence of the respondent 
to that of the appellant upon the question of whether on the eve
ning of the 17th October, 1917, the statement was made that Munro 
was purchasing the hogs. The respondent point blank denies that 
any reference to Munro was made that night or indeed that he 
knew him in the transaction till he saw the name on the cheque 
given in payment. The appellant, on the other hand, asserts that 
he told him that Munro was shipping at Gorrie in the morning at 
17 cents and asked if he would like to fetch the hogs out, saying 
he had been over to Wingham and had got the blank cheques to 
pay the men in the morning.

There is nothing in the testimony that would suggest that the 
learned trial Judge is wrong in adopting the version which he pre
fers. It must therefore be taken that the sale was made by the 
respondent to the appellant not as agent but as principal. I am 
not at all sure, after perusing the evidence, that the appellant was 
not simply picking up hogs on his own account, having some agree-
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Such being the case, then, upon the delivery into the pens, the 
price became payable by the appellant. Instead of paying cash, 
he filled up a blank cheque of Munro's, making it payable to the 
rescindent, gave it to him, and he took it away with him. Nothing 
was said at the time by either party by way of comment or explan
ation.

On these facts, what is the effect of the giving and receiving of 
a cheque signed by Munro instead of one signed by the appellant?

If it had been the appellant’s own cheque, it would be a condi
tional payment, and the right of action for the purchase-money 
would be suspended, but on the dishonour of the cheque would 
have revived: Cohen v. Hale (1878), 3 Q.R.D. 371.

The case of Belshawx. Hush (1851), 11 C.B. 191, 138 E.R. 444, 
forms a good starting-point for ascertaining how far that principle 
applies where the cheque is that of a third person. There the 
plaintiff drew a bill upon a third party, William Bush, for part of 
the debt of the defendant. Maule, J., who delivered the judgment 
of the Court, said what follows, at pp. 206, 207 :—

“If a bill given by the defendant himself on account of the 
debt operate as a conditional payment, and so be of the same force 
as an absolute payment by the defendant, if the condition by which 
it is to be defeated has not arisen, there seems no reason why a bill 
given by a stranger for and on account of the debt should not 
operate as a conditional payment by the stranger; and, if it have 
that operation, the plea in the present case will have the same 
effect as if it had alleged that the money was paid by William 
Bush for and on account of the debt. But, if a stranger give 
money in payment, absolute or conditional, of the debt of another, 
and the causes of action in respect of it, it must lx* a payment on 
behalf of that other, against whom alone the causes of action exist, 
and, if adopted by him, will operate as payment by himself.”

In 1858 this decision was followed in Hottomley v. Nuttall 
(1858), 5 C.B.N.S. 122, 141 E.R. 48. It was there decided that 
draw ing a bill of exchange on one partner did not shew an election
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to trust him and to release the firm—nor did the making out of 
invoices in his name.

Williams, J., said (p. 144):—
“If the creditor accepts a bill or note for and on account of the 

debt, that operates as a conditional payment ... If the bill 
has l>een returned to the creditor unpaid, without any laches on 
his part, the condition which was to defeat the payment has hap
pened, and consequently it is no payment.’'

Crowder, J., agreed with Williams, J. By les, J., said that 
taking a bill for and on account of the debt does not operate ns an 
absolute discharge of the debt. It is at most a conditional payment.

In Hopkins v. B are (1869), L.R. 4 Ex. 208, the plaintiff lent 
£250 to one Ware. After his death, the solicitor of the executor of 
Ware sent the plaintiff his own cheque for £258, the amount due. 
The solicitor’s cheque was dishonoured, and the trial Judge found 
for the plaintiff. On appeal the Court were of opinion that the 
plaintiff, by laches, had lost the chance of payment and could not 
recover from the estate. Channell, B. (pp. 271, 272), says:—

“Certainly when the cheque was remitted it did not operate 
as payment; it only did so, if at all, on the duty to present in 
reasonable time lx*ing neglected.”

The case of Currie v. Misa (1875), L.R. 10 Ex. 153, Misa v. 
Currie (1876), 1 App. Cas. 554, is of importance here because the 
majority of the Court of Exchequer Chamber point out that the 
true reason, as given by the Court in Belshaw v. Bush, 11 C.B. 191, 
and upon which its judgment is founded, is that a negotiable 
security given on account of a pre-existing debt is a conditional 
payment of the debt, the condition being that the debt revives if 
the security is not realised (p. 163). They then go on to add 
(p. 164) that “the doctrine is as applicable to one species of 
negotiable security as to another; to a cheque payable on demand, 
as to a rumiing bill or a promissory note payable to order or bearer, 
whether it be the note of a country bank which circulates as 
money, or the note of the debtor, or of any other person.”

The question involved in Currie v. Misa arose on the giving of 
a cheque, and the argument proceeded on the assumption that 
while, if a negotiable security payable at a future day had been 

i given, the element of time during which suspension of the remedy 
would operate formed the consideration, the same result could not 
follow in case of a cheque which was payable on demand.
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1 find that in cases earlier than Belshaw v. Bush the giving of a 
negotiable instrument made or drawn by a third party has been 
considered as equivalent to the giving of such an instrument by 
the debtor.

The view held by Mr. Justice Maclaren in his work on Bills 
Notes and Cheques, 5th ed., p. 3Ü8, is shewn in the following pass
age where the learned author draws his conclusion from Currie v. 
Misa and Maxwell v. Deare (1853), 8 Moore P.C. 363. 14 E.R. 
138:—

“A creditor is not bound to take a bill, note or cheque in pay
ment of a debt; and if he does so it operates only as a conditional 
payment, unless he expressly agrees to take it in absolute payment, 
or unless there are special circumstances from which such an agree
ment may be implied.”

See also Falconbridge on Banking and Bills of Exchange, 2nd 
ed., pp. 569, 570, et seq.\ Roscoe's Nisi Prius, 18th ed., p. 700; 
By les, 17th ed., p. 183; Chalmers on Bills of Exchange, 7th ed., 
pp. 338, 242.

Belshaw v. Bush has been followed in Keay v. Fenwick (1876),
1 C.P.D. 745 (C.A.); In re A Debtor, [1908] 1 K.B. 344; In re J. 
Defries & Sons Limited, [1909] 2 Ch. 423.

It may be interesting to note that, earlier than 1851, the 
question had arisen in at least four cases where promissory notes 
or bills of exchange of a third person had been taken by the 
creditor. These are Stedman v. Gooch (1793), 1 Esp. 3; Kearslake 
v. Morgan (1794), 5 T.R. 513, 101 E.R. 289; Camidge v. Allenby 
(1827), 6 B. & C. 373; Goodwin v. Coates (1832), 1 Moo. & Rob. 
221 ; and in each case the plaintiff had judgment.

These cases, as well as Currie v. Misa, are discussed by my 
brother Riddell in Freeman v. Canadian Guardian Life Insurance 
Co. (1908), 17 O.L.R. 296.

The only remaining question on this branch of the case is 
whether a cheque under our law stands in the same position as 
in the English cases. I think it is clear from our Bills of Exchange 
Act, R.S.C. 1906, ch. 119, sec. 53, and sec. 165, that a cheque, 
for the purposes of this case, must be treated as a negotiable instru
ment within the decisions which have been already cited.

Section 53, in providing that valuable consideration may be 
constituted by an antecedent debt or liability, says that such a
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debt or liability is so considered “whether the bill is payable on 
demand or at a future time.”

By sec. 165, a cheque is a bill of exchange drawn on a bank 
payable on demand, and, except as otherwise provided in Part III. 
of the Bills of Exchange Act, the provisions of the Act applicable 
to a bill of exchange payable on demand apply to a cheque. The 
exceptions may be found in Maclaren on Bills Notes and Cheques, 
5th ed., p. 425, and do not affect the question. See McLean v. 
Clydesdale Hanking Co. (1883), 9 App. Cas. 95; Trunkfield v. 
Proctor (1901), 2 O.L.K. 326.

Looking at the facts of this case, I think the situation may be 
described in the words of Sir John Jervis in Maxwell v. I)eare} 
8 Moore P.C. 363, 377, 14 E.R. 138:—

“The object was to substitute a bill of exchange for a cash 
payment as a mode of payment, but only to l>e considered so if 
the bill was duly honoured at maturity.”

The law applicable to the case is that where a negotiable 
instrument, including a cheque either of the debtor or a third party, 
is taken for an antecedent debt of the debtor, it is, unless special 
circumstances intervene, only conditional payment, and that, 
unless the receiver of it is guilty of laches, he can, upon non-pay
ment of the security, look to his original purchaser.

What then is the evidence on the question of diligence or laches 
on the part of the plaintiff? The cheque in question is dated the 
18th October, 1917, and is drawn on the Dominion Bank, Wingham. 
The respondent deposited it to his credit in the Bank of Hamilton 
in Wroxeter on the same day, and it reached the branch of that 
bank at Wingham on the 19th October. It was noted for non
payment also on the 19th and protested on the 20th October, 
1917. The respondent learned of this on the 22nd, and at once 
called up the appellant’s house. In his absence he left a message 
with the appellant’s wife that Munro’s cheque was protested, and 
was told by her to go and see Fells in Wingham. Fells was a part
ner of Munro. The respondent did not go, but he heard, shortly 
after, from the appellant by telephone and discussed the matter 
with him. The appellant promised to see Munro and communicate 
with the respondent, but did not do so, and the respondent then 
went to see him without any result. No laches is shewn, and the 
cheque is produced from the respondent’s custody. The right of
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the respondent to sue the appellant has not been lost, and he is 
entitled to recover the amount sued for.

The appeal should be dismissed.
Since writing the above, I have had the advantage of reading 

the judgment of my brother Maclaren. While unable to agree 
with its conclusions, yet, on account of his authority upon questions 
of this nature, I feel I must venture to set out my reasons notwith
standing the small amount at stake.

I cannot bring myself to regard the transaction as a barter, or 
as the purchase of a negotiable security. The cheque was, until 
the moment I adore it was handed over, an incomplete instrument : 
Hogarth v. Latham & Co. (1878), 3 Q.B.D. 643. The appellant was, 
therefore, not the holder of a security which he desired to sell, and 
it was not until after the delivery and weighing was complete, and 
the sale of the hogs made, that the cheque became a valuable 
security.

To decide that, without a word being said, the respondent at 
that moment of time bought the cheque as a bill of exchange, and 
lost his right to be paid for the hogs if Munro had not enough 
money in the bank, is to go much further than I think the real 
transaction warrants. It is a question of intention, and therefore 
of fact, as is pointed out in Chalmers, 7th ed., p. 342.

I think there was an antecedent debt ; for, as Ix>rd Campbell 
observes in Timmins v. Cibbins (1852), 18 Q.B. 722, 726, 118 
E.H. 273: “In fact it is difficult to say that there can be any 
case in which the debt is not antecedent to the payment. Even 
where the money is paid over the counter at the time of the sale, 
there must be a moment of time during which the purchaser is 
indebted to the vendor.”

Fydell v. Clark, cited by my learned brother, relates to unen
dorsed bills and notes given by a bank 2 years before to a customer 
for the proceeds of promissory notes for £8,000, and the action was 
by the customer's former partner, asserting liability in the bank to 
pay the value in cash of those securities, which proved worthless. 
It was properly held that the customer must have long since agreed 
to take the securities in the place of cash.

The case of Camidge v. Allenby was one of what were known as 
county bank notes. Its effect is set out in the following quotation 
from Halsbury’s Laws of England, vol. 1, pp. 574, 575:—
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“If a hank note bp given in payment for value received at the 
time, the payment is complete, and in the event of dishonour of 
the note, no recourse can he had against the transferor either on 
the note or the consideration for it (Camidge v. AUenby 11827), 
(i B. & C. 373). But a note given for a pre-existing debt has been 
held to lie only payment conditional on its being paid when pre
sented. A note, however, must lie presented or circulated within 
a reasonable time, otherwise, in the event of the bank failing, the 
loss will fall on the transferee. And in the event of the bank 
failing, or the note being dishonoured, the transferee, in order to 
preserve his right as against the transferor, must give him notice 
and offer to return the note.”

It is also treated in the same way by lloscoe and by Byles, in 
the last editions of their works, where the decision is limited to 
bills or notes payable to bearer. Bramwell, B., in Guardians of 
Lichfield Union v. Greene (1857), 1 H. * N. 884, 156 E.K. 1459, 
deals with it as if confined to bank notes.

In Hoscoe’s Nisi Prius, 18th ed., p. 099, this statement is 
made:—

"If a bill or note payable to bearer be delivered without 
indorsement, a distinction has lieen drawn between the cases in 
which it has been given in exchange for goods or other securities, 
Bold at the time, and those in which it has been given in payment 
of a pre-existing debt. The fonner transactions amount, it is said, 
to a hartcr of the bill, with all its risks. Fenn v. Harrison. 3 T.R. 
757, 759;Exp. Shuttleworth (1797),3 Ves.368,30E.K. 1057; Camidge 
v. Allenby, supra. But when the security is delivered in payment 
of a pre-existing debt, the delivery does not operate as payment, 
unless the transferee makes the security his own by laches.”

Byles on Bills, 17th ed., p. 182, puts it thus:—
“If a bill or note, made or become payable to bearer, be 

delivered without endorsement, not in payment of a pre-existing 
debt, but by way of exchange for goods, for other bills or notes, or 
for money transferred to the party delivering the bill at the same 
time, such a transaction has been repeatedly held to be a sale of the 
bill by the party transferring it, and a purchase of the instrument, 
with all risks, by the transferee.”

No doubt the statement by Bayley, J., if read as applying 
generally to all negotiable instruments, may bear the construction
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given to it. If so treated it would be inconsistent with Currie v. 
Misa, ante. But such a wide interpretation was not necessary to 
the decision, and I do not think that all the learned Judge’s 
remarks have been treated by the text-writers as authoritative, 
or as expressing the judgment of the Court.

Park, J., at about the same time, in Evans v. Whyle (1829), 
5 Bing. 485, 488, 130 E.R. 1148, said:—

“ If a party sells goods, and takes for them a bill of exchange 
which is not honoured, he is remitted to his original consideration.”

In Halsbury’s Laws of England the sale or transfer of a bill is 
spoken of in vol. 2, pp. 521, 522, in this way:—

“A transferor by delivery is in effect the vendor of an instru
ment precisely as he might be the vendor of any other chattel. 
Beyond the actual points in regard to it which he warrants he is 
in no way responsible for the value of what he sells. If, therefore, 
its value diminishes or even vanishes altogether, e.g., through the 
bankruptcy of any of the parties to it, he is not bound to compen
sate the transferee for his consequent loss (Fydell v. Clark (1796), 
1 Esp. 447, 448). Where, on the other hand, the instrument is 
transferred, not by way of sale, but in payment of a debt, the 
transferor is liable on the consideration unless the instrument was 
taken in absolute satisfaction of the debt. Camidge v. Allenby 
(1827), 6 B. & C. 373, 108 E.R. 489.”

And in vol. 7, pp. 447, 448, the general rule is thus stated:— 
“A creditor is not bound to accept payment of a debt otherwise 

than in current coin, or, in the case of a debt exceeding £5, in 
notes of the Bank of England; and if he takes a bill, note, or 
cheque in payment, he may either accept it in satisfaction of the 
debt, in which case he takes the risk of its being dishonoured, or 
may accept it as a conditional payment only, the effect of which is 
to suspend his remedies during the currency of the instrument.

“The presumption, in the absence of a clear indication of a 
contrary intention, is that payment by means of a bill, note, or 
cheque is a conditional payment only. If the security is paid when 
it becomes due, this is equivalent to payment of the original debt; 
and if it is paid in part, the original debt is discharged pro tardo. 
If the instrument is dishonoured, payment of the original debt may 
be enforced as if no security has been taken, unless the bill has been 
negotiated and is outstanding at the time of action brought in the
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hands of a third party, in which case the creditor's remedy con
tinues to t>e suspended.”

I cannot find, in the evidence in this case, any clear indication 
that the cheque of Munro, when it became a completed instrument, 
was. without a word lieing said, purchased eo instanti by the 
respondent, and prefer to rest my conclusion upon the proposition 
as above laid down.

Magee, J.A., agreed with Hodgins, J'A.
Appeal allowed (Magee and Hodgins, JJ.A., dissenting).

ONT.
s. c.

McGlynn

Hodgm.-, J.

WARNER v. LINÀHÀN. ALTA.

Alberta Supreme Court, Appellate Division, Harvey, C.J., Beck, Ives, and ('.
McCarthy, JJ. April 2, 1919.

Landlord and tenant (§ II D—33)—Lease—Breach of covenant by 
lessor—Excuses on equitable grounds—Court bound to 
consider—Relief auainht forfeiture.

Where the lessor of farm property commits a breach of an express 
covenant in the lease but raises excuses for the breach on equitable 
grounds, the court is bound to consider them and in a proper case relieve 
from forfeiture.

Appeal by plaintiff from a judgment of Simmons, J., in an Statement, 
action brought for a declaration that a lease from plaintiff to the 
defendant had lieen forfeited and for possession. Affirmed by an 
equal division of the court.

A. H. Clarke, K.C., for appellant ; W. S. Ball, for respondent.
Harvey, C.J. :—The facts of this case are set out in the reasons Harvey, c.j. 

of my brother Beck.
I agree with him that on the facts of the case there was a 

breach of the covenant to farm in a husbandlike manner having 
regard to the absolute covenant to rid the land of weeds.

This, under s. 56 of the Land Titles Act, creates a forfeiture 
and gives the landlord the right to re-enter.

The trial judge w'as of opinion that the exceptional weather 
conditions excused the performance of the covenant. I cannot 
accept that view.

That might have been a ground of appeal to the landlord to l>e 
excused from the performance but I do not see how it can amount 
to a legal excuse.

There was no actual impossibility—not even practical impos
sibility—and no provision was made in the lease for such a con-
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titigeney. Nor can I come to the conclusion that there is any 
sufficient ground for the court to grant relief from the forfeiture.

The court's interference for such a purpose; is founded on well- 
established principles and they do not, in my opinion, extend to 
such a case as this.

In Snell's Equity, 17th ed., p. 345, it is stated that
The principle which govern* the court in relieving against forfeitures is 

that the court will only relieve against a forfeiture when the court could give 
coni|ieneatioii for the forfeiture, and equity in general, therefore, only relieved 
against a forfeiture where the forfeiture in sulwtance was merely security for 
payment of a monetary sum (and on the following page): On similar prin
ciples, forfeitures under express limitation are, in general, not relievahle. A 
common illustration is the forfeiture which arises under the proviso for re
entry contained in a lease. Hen*, as a rule, no relief was obtainable, and 
the legal forfeiture took effect. Hut here, again, if the forfeiture rose by 
reason of non-payment of rent, then equity relieved.

Likewise Indermaur <fc Thwaites’ Equity, 7th ed., p. 437:—
Although the court gave relief against a forfeiture for non-payment of 

rent, yet it would not do so in respect of other covenants, r.g., a covenant to 
repair, or to insure, or not to assign without license ; and a tenant committing 
breaches of such covenants was, therefore, absolutely liable to be ejected 
under the condition of re-entry reserved in the lease.

Smith’s Equity, 5th ed., is to the same effect, when at p. 258 
it is said:—

It l>eing a condition of granting relief against a | smalt y or forfeiture that 
proper compensation for the breach of the agreement shall Ik* made, it follows 
that when there arc no means of ascertaining what amount of compensation 
would Ik* equitable, no relief will Is* given.

Thus in the case of a breach of a general covenant to repair by which a 
forfeiture has been incurred, equity has hitherto usually refused to interfere. 
The case of a covenant not in general terms, but to lay out a sj»ccific sum in 
a given time, was sometimes distinguished; but it seems that even in such 
cases relief was only given under special circumstances. On similar grounds, 
relief was refused in case of a breach of a covenant to build houses, and of a 
covenant to cultivate land in a husbandlike manner.

The ground for the exercise of the court’s jurisdiction is, of 
course, to do equity, but to say that this defendant may go on 
under the lease, notwithstanding that he had broken its terms to 
the damage of the plaintiff for which he has not, and cannot give, 
adequate compensation, would appear to me to be far from equit
able.

I would allow the appeal with costs, and direct judgment for 
the plaintiff as prayed, with costs.

Beck, J.:—This is an appeal by the plaintiff from the judg
ment of Simmons, J., dismissing the action.

Beck.J
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The action was brought for a declaration that a lease from the
plaintiff to the defendant had l>ccn forfeited and for possession. H. ('.

The lease is dated February 12, 1917. The tenu is five years 
from February 1, 1917. The rent is the one-half share of the
whole crop of the different kinds and qualities of grain to be grown 
on the premises in each year, such share to Ik* delivered after 
threshing not later than November 1, in each year. The land 
consists of two half sections some 7 or 8 miles apart ; the east half 
of s. 12, called the “home place,” and the south-west quarter of 
s. 33 and the north-west quarter of s. 28, called the “Schafer place.”

The home place was a well-improved and cultivated farm on 
which the plaintiff had been living. It was, at the date of the 
lease, practically wholly under cultivation. On the Schafer 
place there were about 90 acres ready for crop, the rest was in 
sod. The cultivated land on both places, therefore, amounted to 
about 410 acres.

One of the lessee’s covenants is that he would, in 1017, seed 
470 acres—450 acres to wheat, 320 acres to flax. There is an 
obvious error in the wording, leaving this to be the obvious inten
tion.

Another of the lessee’s covenants is that, in each season succeed
ing 1017, he was to summer fallow at least 1G0 acres, and seed 
to wheat at least 480 acres. This, obviously, provides for the 
cultivation of the entire acreage of both farms, 040 acres; but 
inasmuch as at the date of the lease 230 acres had not yet been 
brought under cultivation, the question arises upon which of the 
parties was the obligation to break up the 230 acres. It is not 
expressly provided for by the lease.

As the defendant covenanted to summer fallow or seed it,
both of which operations imply previous breaking, probably an
obligation would l>e implied on the part of the lessee to do the 
necessary breaking; but an implied obligation can be rebutted by 
evidence of the real intention.

From the cross-examination of the plaintiff it is made evident 
that the expense of the breaking was to fall upon the plaintiff; he 
says he expected the defendant to do the work but he does not 
go so far as to say that the defendant was under obligation to do 
it. At this stage the evidence directed to this question of breaking 
was stopped by the interjection of counsel :—

3—44» D.L.R.
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Mr. Hull (for defendant), to (he court—If you will hold that because he 
(the plaintiff) went on and allowed him (the defendant) to farm in lids that 
cures the defects in 1017 then that will shorten the case.

The Court—Well. I will hold that he did.
Mr. liog<j (for plaintiff)—We don't pro|x>.-e to press any agreement 

about the breaking at all; it is this year's (1918) farming.

What I understand from the foregoing, and the trial judge 
tells me it was his understanding, is that nil question of the defend
ant l>eing in default for failing to break any of the unbroken land 
is eliminated from the ease ; that all that is in issue is the question 
of the proper farming during the year 1918 of the land hitherto 
under cultivation having regard to the covenants in the ease.

If this is what the counsel at the trial really intended it seems 
to create new difficulties while removing some. How is the 
covenant to summer fallow ItiO and seed 480 acres to be inter
preted and applied now that we are left with only 410 acres in all 
which have been brought under cultivation? Is it to be applied 
proportionately? Or is it wholly gone, leaving the lessee's 
obligation only to farm the land in a good, proper and husbandlike 
manner?

The defendant, in 1918, did, in fact, put in seed the whole of 
the 410 acres cultivated land. The plaintiff admits this; but 
contends that some portion of it ought not to have been seeded 
but summer fallowed.

I take the view that this special covenant was gone in its 
entirety. I also think that especially in view of the economic 
conditions existing in the season of 1918 and the propaganda in 
favour of increased agricultural production, it cannot be said 
that it was not good husbandry to seed the whole of the cultivated 
land.

Then it is said that there was a breach of covenant to “rid 
the said demised premises” of all noxious weeds.

It is virtually adn it ted that weeds became very prevalent on 
the land in 1918, and the plaintiff contends that it was the duty 
of the defendant to take steps during that year to eradicate them 
and that the means actually taken were of little value.

The covenant to rid the land of weeds must Ixî interpreted in 
the light not only of the covenant to farm the land in a good, 
proper and husbandlike manner, but also of the Noxious Weeds 
Act (c. 15 of 1907); and must l>e applied with due regard to the
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character of the weather, the state of the land and the consequent ALIA, 
condition of the growing grain and the growing weeds. S. C.

The tenant was in the circumstances placed in a difficult Warner

position. He might well he in great doubt what was the lx»st ^ ^
course to pursue. In the result I think that he committed a ----
breach of the covenant respecting the weeds, but that he was led Beck,J 
into it owing to the difficulty of the circumstances.

A breach of a covenant gives rise to a forfeiture (Land Titles 
Act, s. 56, and an express provision in the lease), but where, as
in the defence in this cast1, excuses for breaches are raised on
equitable grounds I think the court is bound to consider them 
and in a proper case relieve from forfeiture.

The plaintiff anticipated this possible aspect of the case, 
dealing with it from that point of view in his factum. I had 
occasion to relieve from forfeiture under a lease in a case some 
years ago, Royal Trust Co. v. Bell (1909), 2 A.L.K. 425.

I think the defendant should lie relieved from the forfeiture.
I would do so without imposing conditions on the grounds sug
gested by the trial judge in dismissing the plaintiff’s action.
In the result I would dismiss the appeal with costs.

Ives, J.:—By an agreement in writing dated February 12, ivee.j. 
1917, the plaintiff let his farm, comprising some 640 acres, to the 
defendant for a term of 5 years.

Among the covenants subscribed to by the defendant was an 
uncompromising undertaking to rid the demised premises of weeds.
It is in the following words:—

The lessee further covenants and agrees that he will rid the said demised 
premises of Canada thistle, French weed, Russian thistle, tumble weed, wild 
mustard, and every other noxious weed with which the said demised premises 
may become infested.

While the breach of other material covenants of the defendant 
is alleged and evidence led at the trial to prove the allegation, it 
would seem that it was the breach of this “weed clause," if I may 
so call it, which most strongly impressed Simmons, J., at the trial.
The evidence is clear that the land was infested with weeds in 
1917 and that the condition became worse in 1918 owing to 
drought.

I think 1 may take it for granted that weeds on a farm, of any 
extent, can lx‘ destroyed best by mowing or cultivation. The 
reason given by the defendant for not pursuing either method
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crop had to lx1 abandoned, it was too dry to cultivate, and mowing 
was not done because he still hoped for some return in the nature 
of forage. The weed clause is unconditional in form, and while

I vee, J. its performance may leave the defendant tenant without profit, 
and even subject to serious loss in his ojicration of the demised 
lands, that does not excuse him from performance. But it might 
be urged that the defendant has not breached this “weed” coven
ant localise nothing is stated in the covenant fixing a time for 
I>erformance, and, therefore, performance at any time before the 
expiration of the term would be a fulfilment. Against this con
tention, however, is the further covenant of the defendant which 
must Ik* read with the other covenants, “to farm the said premises 
in a good, proper and husbandlike manner.”

This action is brought for a declaration terminating the 
unexpired term of the lease, and for possession. The lease pro
vides for re-entry for non-performance and, I think, upon the 
undisputed facts here the plaintiff is entitled to have the judgment

McCarthy, J.

prayed for.
The appeal should be allowed with costs here and Mow. 
McCarthy, J.:—In my opinion the judgment of the trial 

judge was right and I would dismiss the appeal.
Apjfcal dismissed; court equally divided.

N. S. MURPHY v. HART.

8. C. Nova Scotia Supreme Court, Harris, C.J., Russell and Drysdale, JJ., 
Ritchie, E.J., and Chisholm, J. April 9, 1919.

Bailment (§ III—19)—Restaurant keeper—Article deposited tem
porarily AS AN INCIDENT TO HIS BUSINESS—LOSS—LIABILITY 
for—Burden of proof.

A restaurant keener, in whose custody clothing or other articles arc 
deposited tem|x>rarily as an incident to his general business is liable as an 
ordinary bailee for liirc for any loss resulting from ordinary negligence 
The burden is on the plaintiff to establish negligence, but where the loss 
is established, a sufficient primA facie case against the bailee is raised to 
put him on his defence.

[I’lUen v. Niçois, (1894) 1 Q.B. 92; Jenkyns v. Southampton Mail 
Racket Co. (1919), 35 T.L.R. 264; Rhipps v. New Claridges Hotel (1905). 
22 T.L.R. 49; Bunnell v. Stern, 122 N.Y. 539, followed.l

Appeal from the judgment of Wallace, C.C.J., judge of the 
Statement. ('(mntv Court for District No. 1, in favour of plaintiff with costs
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in an action claiming damages for the loss of plaintiff s coat and 
other articles stolen from defendant’s restaurant, intrusted by 
plaintiff to defendant to Ije cared for while plaintiff was supping 
at said restaurant, alleged to have been lost through the negligence 
of defendant.

V. J. Paton, K.C., for appellant; J. J. Power, K.C., for 
respondent.

The judgment of the court was delivered by.
Harris, C.J.:—This case comes before the court on appeal 

from a decision by His Honour Judge Wallace in favour of the 
plaintiff. The facts agreed upon by the parties are as follows: 
Defendant keeps a restaurant called ‘‘The Green Lantern,” and 
plaintiff, as one of the public, was invited to enter upon the 
premises and become a patron. The front portion of the premises 
consists of a shop with the usual counters. In rear of this shop 
downstairs is a large room containing tables and chairs, where 
patrons go who desire to l>e served with refreshments. Retween 
the shop and the refreshment room there are recesses or alcoves 
provided with racks and hooks upon which patrons of the refresh
ment room hang their hats and overcoats. Plaintiff, when pro
ceeding to this room, hung up his overcoat and hat in one of these 
recesses, and then had something to eat, and subsequently, when 
he came out from the refreshment room his coat and hat were 
gone.

I agree with the findings of the trial judge that:—
The patron could not reasonably be exacted to wear his overcoat and 

hat in the refreshment room, or to hold them in his hands or on his knees 
while he was eating. It was necessary for him to put them somewhere. A 
suitable place was provided by the proprietor of the restaurant. The presence 
of the racks and hooks implied an invitation to patrons to hang their coats 
and hats there. In the circumstances I find that the patron availed himself 
of the accommodation provided by the defendant and that there was a suffi
cient constructive delivery to the custody or ixissession of the defendant to 
constitute a bailment. If the coat hung on a hook just over the table where 
the plaintiff had been sitting during the meal it could not be said that the 
plaintiff had ceased to retain possession of the coat, but in the present case, 
having regard to the location of the alcove, the plaintiff was impliedly invited 
to yield his personal vigilance, and the actual possession of the coat, and to 
yield it to the custody of the defendant.

The contentions on l>ehalf of the appellant were that there wras 
no bailment—that if there was a bailment the defendant was a 
gratuitous bailee—and being a gratuitous bailee he was only

N. S.

8. C. 
Murphy

Harris, C.J.
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liable for gross negligence, the burden of establishing which was 
on plaintiff, and, therefore, the action must fail.

I am clearly of opinion that there was a bailment, and that the 
bailment was for hire and not gratuitous.

The depositing of the overcoat in the place provided by the 
defendant for that purpose was for the benefit of both parties, 
and while no price was paid directly or specifically to the defendant 
for the care of the plaintiff's overcoat, it was part of the accom
modation for which the defendant received his recompense from 
his customers. It is obvious that the defendant derived some 
advantage in the way of increased trade by making his premises 
attractive and the providing of a place in which customers could 
leave their coats and hats while eating was a necessary incident 
to the business just as it is in the case of a barber shop, or a bathing 
house.

On principle I do not see iy the defendant is not a bailee for 
hire quite as much as he wt uid lie if paid a specific sum for the 
care and custody of the plaintiff's coat.

As was said by the court in the case of Woodruff v. Painter 
(1892), 150 Pa. 91, at 97:—

Manifestly the bailment in a case like the present is of the latter class 
(i.e., reciprocally beneficial to both parties) for, while the customer pays 
nothing directly, or eo nomine, for the safe-keeping of his effects, the dealer 
receives his recompense in the profits of the trade of which the bailment is a 
necessary incident.

In Bunnell v. Stern, 122 N.Y. 539, the defendants were pro
prietors of a retail store with a department for the sale of ready
made cloaks. The plaintiff went to this department and asked to 
see some cloaks which were brought and she removed the cloak 
which she was wearing in order to try on the new ones. There 
was no place provided for hanging up or placing clothing in such 
a case and she was not told where to put her cloak, but the plain
tiff, in the presence of the clerk, laid it on the counter. After 
trying on several new cloaks at a mirror some distance away the 
plaintiff looked for her own cloak and it could not be found. 
Vann, J., in delivering the judgment of the Court of Appeals, 
said :—

The defendant kept a store and thus invited the public to come there and 
trade. In one of its departments they kept ready-made cloaks for sale, 
and provided mirrors for the use of customers in trying them on and clerks 
to aid in the process. They thus invited each lady who came there to buy a
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cloak, to remove the one she had on and try the one that they wished her to 
purchase, because the invitation to do a given act extends by implica
tion to whatever is known to be necessary in order to do that act. It 
is not |K>reeived that under the circumstances disclosed by the evidence, 
the obligation of the defendant would have been greater or in any 
respect different if one of their number had met the plaintiff on the street 
and had not only expressly invited her to come to the store and buy a cloak, 
but had requested her to take off her wrap and try on the one that he offered 
to sell her. The clerk who waited upon her stood in the place of the defendants 
as long as she was engaged in the line of her duties, and no claim is made 
that she at any time exceeded her authority. Therefore, when she led the 
way to the second mirror and stood before it holding the new garment in her 
hands in readiness to help the plaintiff try it on, in legal effect one of the 
defendants stood there inviting her to try it on, and to lay aside her wrap for 
that purpose. She accepted the invitation and removed her wrap, but as 
she could not hold it in her hands while she tried on the other, it was necessary 
for her to lay it down somewhere. No place was provided for that purpose. 
There was not even a chair in sight. She was neither notified where to put 
it, nor informed that she must look out for it as it would be at her own risk 
whatever she did with it. She put it in the only place that was available, 
unless she threw it on the floor, and as she did so, in contemplation of law, 
the defendants stood looking at her. Under these circumstances, we think 
that it became their duty to exercise some care for the pluintiff's cloak, because 
she had laid it aside on their invitation and with their knowledge and, without 
question or notice from them, had put it in the only place that she could. 
The consideration for the implied contract imposing that duty resided in the 
situation of the plaintiff ami her property for which the defendants were 
resjHinsible. and in the chance of selling the goods that she had selected.

On similar grounds the keeper of a bathing establishment, the 
proprietor of a barber shop, restaurant keepers and the like have 
been held liable.

There are many Amcriean authorities to that effect.
In 6-Corpus Juris, p. 1,100, the law is thus stated:—
Where a bailment is a mere incident to the |>erformance of service for 

which the bailee receives compensation, or to the conduct of a business from 
which the bailee derives profit, it is a bailment for mutual benefit although 
the bailee receives no compensation for the bailment as such.

And at p. 1,121:—
Where a bailment is for mutual benefit, the bailee, in the absence of 

special contract, is held to the exercise of ordinary care in relation to the 
subject-matter thereof and is responsible only for ordinary negligence. In 
the absence of special agreement the bailee is not an insurer of the chattel 
entrusted to his rare.

And at p. 1,125:—
A shopkeeper, a restaurant kec|>er, a barber, a bathhouse proprietor oi 

other similar person in whose custody clothing or other articles are deposited 
temporarily as an incident to his general business is liable us an ordinary 
bailee for hire for any loss resulting from ordinary negligence.

N. S.
S. ('. 

Mvrphy 

H a ht.
Harris, C..J.
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The courts have uniformly held the bailee in sue a case to 
lie liable for ordinary neglect and have required that he should 
exercise ordinary diligence in taking care of the property entrusted 
to his care.

I have first referred to the American authorities on the question 
liecause they are more directly in ]x>int, but the cases of Ultzen v. 
A icohs, [1894] 1 Q.B. 92 and Jenkyns v. Southampton Mail Packet 
Co. (1919), 35 T.L.R. 204, are in accord with the principles to 
which 1 have referred. Orchard v. Push, [1898] 2 Q.B. 284, turned 
on the question that the defendant was an inn-keeper and, there
fore, liable without proof of negligence, and it is, therefore, not in 
point. The case of Phipps v. New Claridges Hotel (1905), 22 
T.L.R. 49, to which I shall refer on another branch of the case is 
clear authority in plaintiff’s favour.

The next question is as to whether the evidence shews a lack 
of ordinary diligence on the part of the defendant in taking care 
of the plaintiff’s coat.

The rule in such cases is that the burden is on plaintiff to 
establish negligence, but where the loss is established, or the 
goods are not returned at all, a sufficient primâ facie case against 
the bailee is raised to put him upon his defence. The law in 
such a case presumes negligence to l)e the cause of the loss or non
return and casts upon the bailee the burden of shewing that the 
loss is due to other causes consistent with due care on his part.

This rule is based on the supposition that if the goods have 
lieen lost during the bailment it is just that the bailee should 
shew the circumstances acquitting himself of the want of diligence 
it was his duty to lx*stow on the goods delivered into his possession. 
Here, there is absolutely no explanation of the loss, and it is 
unnecessary to consider xvhat would have been a sufficient explana
tion or excuse for the non-return of the goods. The defendant 
has absolutely failed to meet the primâ facie case made against 
him by proof of the non-return of the goods and must fail.

That the rule is, as I have stated, it is clear from a perusal of 
the authorities.

In the case of Phipps v. New Claridges Hotel Co., supra, a 
dog had l>een given into the custody of a person and accepted by 
him as bailee and was lost while in his custody. Bray, J., in 
giving judgment for the plaintiff, said:—
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That he was of opinion that when it was once proved that this dog was 
placed in the defendant's custody ns an ordinary bailment, it was their duty 
to shew some circumstances which negatived the idea of negligence on their

Sec also Pratt v. Waddington (1911), 23 O.L.R. 178; Poison 
Iron Works v. Laurie (1911), 3 O.W.N. 213; Carlisle v. Grand 
Trunk H. Co. (1912), 1 D.L.R. 130, 25 O.L.R. 372, at 379; Nutt 
v. Daridson (1913), 44 L.R.A., N.S. 1170; Jackson v. McDonald 
(1904), 70 N.J.L. 594.

It was argued by counsel for the defendant that, as the plaintiff 
knew the defendant had no one in charge of the compartment 
where the coat was hung up, he had acquiesced in the kind and 
degree of care which defendant exercised, and waived due care on 
the part of the defendant, but there is no evidence to warrant any 
such finding. So far as appears the plaintiff had never visited 
the defendant’s premises liefore and knew nothing as to the care 
which defendant was exercising to protect the clothing of his 
customers, and as Bigelow, C.J., said in Conuay Bank v. American 
Express Co. (1804), 8 Allen (Mass.) 512, at 516:—

Mere knowledge of the mode in which a dejwisitory receives and takes 
care of projierty entrusted to him will not operate to absolve him from all 
liability to those who employ him with such knowledge of a want of due care 
in the keeping of their property. Such knowledge accompanied by evidence 
of long acquiescence without objection by an employer might be evidence of 
an agreement as to the nature and degree of care which was to lie used by 
the bailee but beyond this it would not be safe to go.

The judgment appealed from should be affirmed and the 
appeal dismissed with costs.

Appeal dismissed.

UNION BANK OF CANADA AND PHILLIPS v. BOULTER-WAUGH Ltd.
Supreme Court of Canada, Sir Louis Davies, C.J., and Idington, Anglin, 

Mignault, JJ., and Cassels,./., ad hoc. March 17, 1919.
Mortgage (§ II—40)—Mortgagee of equitable interest—Other prior

IN REGISTERED EQUITABLE INTERESTS —MORTGAGEES KNOWLEDGE
of—Registration—Priority—Caveat—Land Titles Act, 11)17, 
c. 18, sec. 194—Statutes—Construction.

In cases coining within sec. 102 of the Land Titles Act (R.S.S. 1909, 
c. 41; see stats. 1917, c. 18, sec. 194) a registered purchaser or mortgagee 
for value of an equitable interest in lands, who has actual or constructive 
notice of other equitable unregistered interests prior to that which he 
acquired, does not, except in cases of fraud, take subject to those interests. 
Knowledge of an unregistered interest is not to be imputed as fraud.

[Houlter-lVaugh v. Phillips, 42 D.L.R. 548, reversed.)

Appeal from the judgment of the Court of Appeal for Saskat- 
hewan (1918), 42 D.L.R. 548, 11 S.L.R. 297, sub nom. Boulter-

N. S.

s. c.
Murphy

Hart.

Harris, C.J.

CAN.
s. c.

Statement.



42 Dominion Law Reports. [46 D.L.R.

CAN. Waugh v. Phillips, reversing the judgment of Brown, C.J., at the 
S. trial and maintaining the plaintiff’s action. Reversed.

Union Bank & R- Woods, K.C., for appellant; P. E. Mackenzie, K.C., for 
,, or respondent.

and Davies, C.J.:—The question for our decision in this appeal
I hilliph really turns upon the proper construction to Ik* given s. 194 of 

the Land Titles Act, 1917, of Saskatchewan. Apart from that
---- ' statute, and especially from s. 194, there is little doubt that,

Daviea‘( 1 under the authorities, the plaintiff respondent would have a right 
to maintain its action and the priority of its security over that 
of the bank and that, but for s. 194, the failure on its part to 
maintain or renew its caveat which it had registered to protect its 
interest would not, with the knowledge possessed by the bank 
of the respondent's interest, operate to affect such right of priority. 
As Haultain, C.J., puts it, 42 D.L.R. 548:—

The outstanding and important facts are that the plaintiff had an equit
able interest in the land in question prior in time to the equitable interest of 
the defendant bank, and that the bank had full knowledge and notice of that 
interest at the time it took its security from Phillips. Apart from the pro
visions of the Land Titles Act, 1917 (2nd sess.), c. 18. these facts bring this 
case clearly within well established principles.

The section in question, 194, reads as follows:—
194. No person contracting or dealing with or taking or proposing to take 

a transfer, mortgage, incumbrance or lease from the owner of any land for 
which a certificate of title has l>een granted shall except in case of fraud by 
such person, be bound or concerned to inquire into or ascertain the circum
stances in or the consideration for which the owner or any previous owner of 
the land is or was registered or to see to the application of the purchase money 
or of any part thereof nor shall he be affected by any notice direct, implied or 
constructive, of any trust or unregistered interest in the land any rule of law 
or equity to the contrary notwithstanding.

2. Knowledge on the part of any such person that any trust or unregis
tered interest is in existence shall not of itself be imputed as fraud.

The authorities relied upon in the argument ax bar were to the 
effect that a purchaser or mortgagee for value of an equitable 
interest in lands with actual or constructive notice of other equi
table unregistered interests prior to that which he acquired took 
subject to those interests.

But it seems to me that the object and puipose of this section, 
apart from cases of fraud, was to lay down a different rule which 
should govern in cases con ing within its ambit, and, unless we are 
prepared to ignore the section altogether or fritter away its language 
and meaning, we must hold that, except in cases of fraud, these
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equitable rules established by the authorities, however just and 
equitable they may seem to be under ordinary circumstances, are 
not applicable to cases coming within s. 194 of the Land Titles Act.

I think the object and purpose of such statutes as the one 
here was very well stated by Edwards, J., in delivering the judg
ment of the Court of Appeal in New Zealand in Fels v. Knowles 
( 1900), 26 N.Z.R. 604, at 620:—

The object of the Act was to contain within its four corners a complete 
system which any intelligent man could understand, and which could be 
carried into effect in practice without the intervention of jiereons skilled in 
the law. . . . The cardinal principle of the statute is that the register is
everything and that, except in cases of actual fraud on the part of the person 
dealing with the registered proprietor, such person, upon registration of the 
title under which he takes from the registered proprietor, has an indefeasible 
title against all the world. Nothing can he registered the registration of which 
is not expressly authorized by the statute. Everything which can be regis
tered gives, in the absence of fraud, an indefeasible title to the estate or inter
est, or in the cases in which registration of a right is authorized, as in the case 
of easements or incorjxircal rights, to the right registered.

In construing s. 194 of the Saskatchewan Land Titles Act, 
we must always bear in mind that cases of fraud are excepted from 
it, but that knowledge of an unregistered interest in the lands 
"shall not of itself lie imputed as fraud.” The section provides 
that no person dealing with lands for which a certificate of title 
has been granted shall “lie affected by any notice direct implied or

CAN.

S. C.

Union Bank

Wavuh Ltd.

constructive of any trust or unregistered interest in the land any 
rule of law or equity to the contrary notwithstanding.” That seems 
to lie sufficiently explicit and clear as making the register every
thing and outside notices or knowledge immaterial.

Now in this case, a caveat had been filed on behalf of the 
plaintiff respondent against the lands in question and the registrar 
having given the plaintiff respondent notice to take action on the 
caveat the local master made an order under the statute directing 
the plaintiff within 35 days to bring an action to establish any 
claim it might have to the lands with an express provision that 
if such action was not brought the caveat should be vacated. 
No action having been brought the caveat was vacated.

The plaintiff then notified the appellant bank that it had not 
abandoned its claim and it brought the present action resting its 
claim to relief on the ground that the appellant bank, having had 
the knowledge of plaintiff's claim before taking its mortgage, 
cannot in equity acquire a title free from and prior to such claim.
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This raises a clear cut issue whether the old rules of equity 
which s. 194 was supposed to do away with still prevail and will 
lxi given effect to notwithstanding the section or whether the plain 
words of the section itself, which practically makes the register 
everything, shall prevail.

I have no hesitation myself, apart from cases of fraud, in 
reaching the latter conclusion and that the plaintiff, whether by 
mistake or negligence, having allowed its caveat to be vacated, 
cannot invoke the old rule of notice and knowledge to maintain its 
priority of claim over that of the bank.

Such rule has, in my judgment, been expressly abrogated by 
this s. 194, in all cases coming within its ambit and the register 
alone made the sole test always of course excepting, as the section 
docs, cases of fraud.

I cannot find that the plaintiff has any one to blame but 
itself for the position it finds itself in. The bank did not try to 
take any unjust advantage of it. Perfectly within its right, the 
bank took proceedings under the Act which resulted in the plaintiff 
being ordered to bring an action to enforce that claim within 
a definite period, otherwise its caveat would lapse and be 
vacated.

The respondent allowed it, by its own neglect and inaction, 
to be vacated and so lost the right it otherwise would have had to 
enforce its claim of priority as against the defendant bank which 
in the meantime had acquired an interest in the land. I agree with 
Newlands, J., “that the vacating of the caveat cleared the regis
tered title to the land of any claim the plaintiff might have against 
it in priority to any right that had attached to su» h land by such 
lapse. ”

I would allow the appeal with costs here and in the Court of 
Appeal and restore the judgment of the trial judge.

Idington, J.:—The question raised herein, I think, . hould be 
determined by the interpretation and construction of s. 162 of the 
Land Titles Act, c. 41 of R.S.S., 1909, (Sask. stat. 1917, 2nd 
sess. c. 18, s. 194), so far as relevant to the facts in evidence: —

162. No person contracting or dealing with or taking or proposing to 
take a transfer, mortgage, incumbrance or lease, from the owner of any Ian * 
for which a certificate of title has been granted shall, except in case of fraud 
by such person, be bound or concerned to inquire into or ascertain the cir
cumstances in or the consideration for which the owner or any previous owner
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of the laml is or was registered or to see to the application of the purchase 
money or of any part thereof nor shall he be affected by any notice direct, 
implied or constructive of any trust or unregistered interest in the land any 
rule of law or equity to the contrary notwithstanding.

2. The knowledge that any trust or unregistered interest is in existence 
shall not of itself be imputed as fraud.

One Munson sold some land to one Phillips and gave him an 
agreement of purchase therefor on April 2,1912, which he assigned, 
merely in the way of security, on May 2, 1913, to a company 
under whom, by virtue of several assignments, the respondent 
corporate company claims.

In the course of events attendant upon the said several assign
ments, one Scott Barlow, who had liecome one of the said several 
assignees, as trustee for respondent company, registered a caveat 
on June 5, 1913.

In September, 1914, Phillips had paid the balance of the 
purchase-money and obtained a conveyance from Munson who 
had never l>een notified by the assignees aforesaid, or any of them, 
of the fact of the said assignment by Phillips the vendor.

No one has pretended that Phillips, in doing so, had any 
fraudulent purpose in view or claimed that his action in doing so 
was fraudulent.

Thereafter, on March 23, 1915, the appellant obtained from 
Phillips a mortgage upon the said lands and having had, when 
doing so, knowledge of the said caveat filed by Scott Barlow, the 
appellant is held by the court below to have committed a fraud and 
thereby is deprived of its rights as such mortgagee.

Not a word appears in the pleading herein charging such fraud.
And a very curious circumstance appears in evidence which 

seems quite inconsistent with the charge of fraud made by the 
court below. It is this: that the appellant, shortly after getting 
its mortgage from Phillips, instructed solicitors to call the attention 
of Scott Barlow, in whose name the caveat stood that lie must 
proceed to enforce his claim thereunder or it would lapse in 30 
days, unless continued by order of the court.

The respondent, in consequence of this, applied accordingly 
and obtained an order continuing the caveat for 35 days on terms 
of the caveator taking proceedings within that time to establish 
his rights thereunder.

This he and the respondent failed to do and in the language
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used in the Western Provinces relative to such omissions, the 
caveat lapsed.

The respondent took ineffectual steps later to have it re
established.

The consequence of such failures is that on the registry record 
the appellant stands in priority to anything the respondent can 
now get registered against the same land. What has that in it 
in the nat ure of fraud?

The answer is furnished by the judgment in Le Neve v. Le Neve 
(1747), Ambler 430, 27 E.R. 2111, upon which had I wen built, as it 
were, an enormous volume of law, which produces judicial ex
pressions that might, if later legislation discarded, warrant otic 
in saying any such advantage with knowledge, was equivalent to 
fraud and liable to have that declared and the priority of registra
tion deprived of its usual effect.

I cannot, however, see how such doctrines can l>e maintained 
in such cases as this, in view of the express language of the legisla
ture in the clause above quoted.

It seems impossible that the proper effect can l>e given to that 
section unless we try to appreciate what the legislature was about.

Clearly it was not satisfied with the results of the law as settled 
by judicial expressions and decisions, and had determined upon the 
adoption of a system of registration as a basis of ownership of land 
and a means of settling the order of priority of claims into or out of 
any such ownership when once registered under the Act in question.

In tloing so it casts upon those acquiring any such ownership 
or claim to any interest therein burdens, perhaps previously 
unknown, in the way of diligence in order to protect the rights 
so acquired by observing the provisions of the Act in that regard 
under penalty of losing ownership or priority of claim save in the 
case of fraud on the part of those obtaining the priority, which 
the Act seems clearly to contemplate as possible; even with notice 
or knowledge unless springing from that conveyed by means of 
registration of a caveat. Notice or knowledge resting upon the 
warning given by a jiermissible caveat would be available to him 
registering it, or those claiming under him by virtue thereof as a 
means of maintaining priority over any later registration.

Hut the steps necessary to secure such l>cnefits must be those 
contemplated by the Act and not something else.
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The principle involved is not new. A privilege of any kind 
treated by statute must lie enforced in the way that statute 
provides.

It cannot he made available in any other way. The respondent 
seen s to have recognized that by getting the renewal under the 
Act.

When it failed to proceed according to the law enacted for its 
lencfit its rights ceased.

The notice or knowledge thus obtained by appellant was 
nothing more than all other kinds of notice or knowledge excluded 
by the section quoted from having any effect and, by the express 
language of the Act, “shall not of itself Ik* imputed as fraud. "

I am unable, therefore, to set* how the language of the legisla
ture can lie properly defied and set at naught by reason of judicial 
conceptions of what might have lieen called fraud, before this 
express prohibition of their being given further recognition.

We have !x*en referred to a numlier of New Zealand cases 
which, of course, do not bind us any more than the judgment 
appealed from. I have, however, looked at them and find in most, 
if not all, some element of fact which could well lx* interpreted as 
to constitute fraud, or might well lie Held as within such a com
pliance with the statute as to fourni a claim thereunder for the 
relief sought and got.

The New Zealand Act differs somewhat from that now in 
question and the corresponding section to that above quoted is 
capable of a less drastic meaning than it.

The Australian statutes, upon which cases were cited to us, 
arc not in our librun. And I may l>e permitted to think that the 
attempted construction of such like statutes as in question from a 
reading of a single section or extract therefrom is rather a hazardous 
soil of proceeding.

For this court to attempt to call that fraud on the part of the 
appellant which it appears to have done herein, would only tend 
to impair the regard attaching to any finding of fraud we might 
lie able to find as understood by the exception in above quoted 
section.

Nor is this the only illustration furnished by the administra
tion of justice wherein due diligence is recognised as entitled to 
acquire its reward and he wanting in the application thereof is 
doomed to disappointment.
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So long as its application is not associated with a fraudulent 
purpose, he suffering has no legal right to complain.

It does not seem to me that the facts upon which the court 
above had to proceed in the case of Loke Yew v. Port Swettenham 
Rubber Co., (1913] A.C. 491, have much resemblance to those we 
have to deal with and the relevant law contained in the statute 
there in question has still less to that above quoted.

The appeal should l>e allowed with costs throughout and, I 
think, the respondent should lie at lilierty to redeem and judgment 
go for that as falling under its alternative prayer for relief.

Anglin, J.:—The facts in this case appear in the judgment' 
delivered, 42 D.L.R. 548, in the Court of Appeal. They establish 
that the appellant bank took the mortgage for which it now claims 
priority over the respondent’s unregistered equitable interest in, 
or claim upon, the lands in question with “direct” notice of such 
interest. Were it not for the effect of s. 194 of the Land Titles 
Act (statutes of Saskatchewan, 1917 (2nd sess.), c. 18), I should 
unhesitatingly agree with the Chief Justice of Saskatchewan and 
Lamont, J., that any attempt of the bank to give to its security 
“an effect inconsistent with or destructive of” the respondent's 
prior interest would, under these circumstances, be “looked upon 
by equity as a fraud which it (could) not countenance. ” Lamont, 
J., has, in my opinion, very convincingly shewn that, but for the 
effect of s. 194, a caveat would not have been required to protect 
the respondent’s interest against the bank and that the lapse of its 
caveat, therefor, did not leave it in any worse position than it 
would have occupied had it never lodged it.

But I find in s. 194 an insuperable difficulty to giving effect 
to the principle of equity which would otherwise support the 
respondent in this position. The language of that section is so 
explicit that it leaves no room for doubt as to the intention of the 
legislature that that principle shall be abrogated in favour of a 
“person . . . taking ... a transfer mortgage, incum
brance or lease from the owner of any land for which a certificate 
of title has been granted, except in the case of fraud. By sub-sec. 
2: Knowledge that any trust or unregistered instrument is in 
existence shall not of itself be imputed as fraud. ”

Here there was knowledge, but nothing more. Knowledge, of 
course, could not, of itself, constitute fraud. Fraud must always
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have consisted in the doing of something which that knowledge 
made it unjust or inequitable to do. The meaning of the statute 
must, therefore, be that the doing of that which mere knowledge 
of “any trust or unregistered interest” would make it inequitable 
to do shall nevertheless not l>e imputed as fraud, within the 
meaning of that term as used in sub-sec. 1 of s. 194. That 
which equity deems fraud, therefore is, by this enactment of a 
competent legislature, declared not to be imputable as fraud.

A passage from my judgment in Grace v. Kuebler (1917), 39 
D.L.R. 39, at pp. 47-8, 56 Can. 8.C.R. 1, at p. 14, is cited by the 
Chief Justice and by Lamont, J., apparently as inconsistent with 
this view. All that that case decided was that the mere lodging 
of a caveat to protect an interest acquired subsequently to the 
making of an agreement for the sale of registered lands tloes not 
affect the purchaser under such agreement, otherwise ignorant of 
them, with notice of the rights to protect which the caveat is 
lodged so as to render ineffectual as against the caveator payments 
on account of purchase money subsequently made by the pur
chaser to his vendor. Expressions of opinions in the judgment on 
any other point must, it is needless to say, be regarded as obiter.

If anything 1 said in that case is really inconsistent with the 
views I have expressed al>ove, I can only cry peccavi and plead 
that it was not so intended. I find in s. 194 the “very explicit 
language” which I deem necessary to justify our regarding a 
statute as intended to render unenforceable such a wholesome 
doctrine as that of the effect of notice in equity. To give effect 
to a provision that a person is to be unaffected by notice, his 
rights and remedies must be the same as they would have been, 
had he not had notice. However wholesome we may consider the 
equitable doctrine as to the effect of notice—however regrettable 
and even demoralizing in its tendency we may deem legislation 
rendering it inoperative— it is not in our power to disregard it. 
The legislative purpose l>eing clear we have no right to decline to 
carry it out. Were wfe to do so consequence# still more deplorable 
must ensue. The court would occupy a wholly indefensible 
position, one of usurpation of an authority, sovereign within its 
ambit, which it is its imperative duty to uphold.

Mignault, J.:—In my opinion, the decision of the question
4—46 D.L.R.
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*•***• submitted is entirely governed by the provisions of the Land
8. C. Titles Act of Saskatchewan (c. 41 of R.S.S. (1900) ). (Sa^k. state.,

Union Bank 1^1^, 2nd seas., c. 18).
As briefly as they can be stated, the pertinent facts are as

Ca~—

Philuk In April, 1912, one J. H. Munson made an agreement to sell

*l—— 'TU Saskatchewan, for 11,750 pa) able by instalments. 
miwu.i in May, 1913, Phillips, lieing indebted to Boulter-Waugh and 

Co., Limited (now represented by the respondent), assigned his 
interest in the agreement for sale to the said company, which 
immediately transferred its interest to its credit manager, Mr. 
Scott Barlow, in trust for the company. These assignments 
were not registered, but on June 5, 1913, Barlow filed a caveat 
in the district land titles office to protect the interest thus assigned 
by Phillips.

In Septemlrer, 1914, Phillips, having paid to Munson the 
purchase-price, received a transfer and was registered as owner 
of the land, subject to a mechanic's lien and to the Barlow caveat.

Subsequently Phillips became indebted to the appellant and 
executed a mortgage of the land in its favour, which mortgage was 
registered on March 24, 1915. When the appellant acquired this 
mortgage from Phillips, it was aware of the Barlow caveat, which 
was entered on the certificate of title, and of the rights represented 
by this caveat.

On June 29, 1915, the dep. reg., under s. 130 of the Land Titles 
Act, (R.S.S. c. 41), notified Barlow, at the request of the appellant, 
that his caveat would lapse at the end of 30 days unless continued by 
order of the court. An order was made on July 28, 1915, and 
registered, continuing the caveat until further order. By a 
subsequent order of the court, the Barlow caveat was continued 
for 35 «lays from October 8,1915, and it was ordered that in default 
of the caveator taking proceedings within that time, the caveat 
should be vacated. On November 13, 1915, a certificate of the 
clerk of the court was registered stating that no action had been 
taken during the 35 days continuing the caveat, and that this 
time having expired the caveat was vacated.

Legal proceedings were subsequently taken to reinstate the 
Barlow caveat resulting in a judgment of the Supreme Court of 
Saskatchewan en banc of July 14,1916, setting aside an order of the
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local master at Humboldt reinstating the Barlow caveat without 
prejudice, the judgment stated, to the right of the respondent to 
make application to file a neve caveat.

The question to be decided is whether the appellant is entitled 
to priority over the respondent in respect of their respective rights 
in and to the lands in question, and this question, as I have said, 
must be determined according to the rules enacted by the Saskat
chewan Laud Titles Act.

The material provisions of this statute are as follows:—(The 
judge here cited ESS. c. 41, ss. 125, 129, 130, 131, 132, and 133.)

The rules laid down here can give rise to no difficulty. Under 
s. 129, the owner or other person interested in a lot of land may by 
sun irons call upon the caveator to attend before a judge to shew 
cause why the caveat should not be withdrawn, or he may, under 
s. 130, require the registrar to notify the caveator that such 
caveat shall lapse at the expiration of 30 days from the mailing 
of the notice by the registrar, unless, within 30 days, the caveator 
shall file with the registrar an order made by the judge providing 
for the continuing of the caveat beyond the 30 days, and if such 
order is not filed, the caveat shall lapse and shall be treated as 
lapsed by the registrar.

The notice in question wras given under s. 130. The caveator 
first obtained an order of the court continuing the caveat until 
further order, but a sulisequent order continued the caveat for 
35 days from the 8th of October, 1915, and ordered that in default 
of the caveator taking proceedings during this term, the caveat 
should be vacated. No proceedings having been taken by the 
caveator during the 35 days I am of the opinion that his caveat 
fully lapsed. The permission subsequently granted him by the 
Supreme Court en banc to file a new caveat—permission which 
was required under s. 132—and the filing of the caveat could only 
operate from the date of the new caveat and could not affect the 
prior registered mortgage of the appellant.

But the respondent relies on the knowledge acquired by the 
appellant at the time it took its mortgage from Phillips of the rights 
represented by the Barlow caveat as first filed, and the respondent 
contends that it would lie “against conscience” or equivalent to 

l fraud to thus acquire a right in land with knowledge of the existing 
unregistered rights of the respondent. Many cases are cited in
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this connection, but I cannot but think that they are without 
application in view of s. 162 of the Saskatchewan Land Titles Act. 
(R.S.S. c. 41), which section is, in my opinion, a complete answer 
to the respondent's contention.

This section reads as follows:—(See judgment of Davies, (\J.)
In this connection, but of course not an authority, but merely 

as shewing that the registration laws of the different provinces 
are not so far apart, I might refer to art. 2085 of the Queliee Civil 
Code, the application of which has never given rise to any difficulty, 
and which reads as follows:—

2085. The notice or knowledge acquired of an unregistered right belong
ing to a third party and subject to registration cannot prejudice the rights of 
a subsequent purchaser for valuable consideration whose title is duly regis
tered, except when such title is derived from an insolvent trader.

I, however, base entirely my opinion on s. 162 of the Land 
Titles Act, and I take it that the knowledge acquired by the 
appellant of the unregistered interest of the respondent cannot, 
of itself, t>e imputed as fraud. The registration by the appellant 
of the mortgage acquired by it from Phillips was certainly not a 
fraudulent act, for if the Barlow caveat had been maintained by 
the court the appellant’s mortgage would have been subject to 
the rights represented by this caveat. And it certainly cannot be 
contended that the appellant committed a fraudulent act by 
availing itself of the right granted by s. 130 of the Land Titles Act 
to any person claiming an interest in a lot of land to test the 
validity of a caveat lodged in the land titles office. If Barlow or 
the respondent allowed the caveat to lapse, no fault or fraud can be 
imputed to the appellant, but the respondent suffers by reason of 
its own negligence.

The judges of the Court of Appeal who have found in favour 
of the respondent observe that if the opinion I feel constrained to 
adopt is to be followed, Barlow would be in a worse position by- 
filing a caveat than if he had relied on the equitable doctrine that 
the knowledge of his right by the appellant prevented the latter 
from acquiring priority as against his interest in the land in
question.

I am not at all sure in view of s. 162 that Barlow- would have 
been in a better position had he not filed the caveat, a point on 
which it is unnecessary to express any opinion. He has, however, 
filed a caveat to protect his rights and he, therefore, has put himself
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entirely under the Land Titles Act. The respondent has, more
over, since the first caveat lapsed and it was refused reinstatement, 
filed a new caveat which is sul)sequent in date to the registration 
of the appellant's mortgage. I think, therefore, that the statute 
entirely governs the parties in this case, and it is clear to my mind 
that the appellant is entitled to preference.

The Chief Justice of Saskatchewan cites certain maxims 
coming, I think, originally from the Roman Law, with which, 
as a civilian, I am f and liar, such as nemo dat qui non habet, or qui 
prior eat tempore potior est jure. Rut I may say with deference that 
these maxims are not of universal application, and when third 
parties are concerned they cannot he applied without son e qualifi
cation. It might, moreover, l>e ixtssible to offset axiom by axiom 
and to refer to the one so often mentioned by the old jurists, 
vigilantibus non dormientibus scripta est lex. I prefer, however, to 
rest on the clear text of the statute, and 1 take it as lieing eminently 
desirable, in the interest of the security of land transactions in a 
system where registration of titles to land is provided for, that the 
entries in the public register, in the absence of fraud, be taken as 
conclusive. Here the respondent failed to register its nssignn ent 
and even to protect its caveat when it was called upon in the manner 
presented for by the Land Titles Act to do so. I cannot, under the 
circumstances of this case, con e to its assistance.

I am, therefore, of the opinion that the appeal should be 
allowed and the judgment of the trial judge restored with costs 
throughout.

Cashels, J.:—I concur in the reasons and result arrived at by 
Mignault, J. Apjieal allowed.

LAWTON ?. LINDSAY.
Saskatchewan Court of Appeal, Haultain, C.J.S., Lamont, and Elwood, 

JJ.A. April It, 1919.

Vendor and purchaser (§ I E—25)—Laches—Specific performance— 
Return or deposit—Rights or parties.

A purchaser of land under an agreement of sale who has never in fact 
abandoned or receded from his contract, but who has by reason of laches 
or otherwise deprived himself of the right to specific performance is, 
in case the vendor refuse to accede to specific jierformance, prim A facie 
entitled to a return of the deposit or part payment. But where the 
vendor is ready and willing to complete but the purchaser is unwilling 
to remedy his default, such purchaser is not entitled to a return of the 
purchase-money where the agreement has not actually been rescinded.

[March Bros. <fc Wells v. Banton (1911), 45 Can. 8.C.R. 338, applied.)
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Appeal by plaintiff from the trial judgment in an action for 
the return of instalment» of purchase-money paid under an agree
ment for sale of land. Affirmed.

P. //. Hurdon, for appellant ; H. E. Sampson, K.C., for respond
ent.

The judgment of the court was delivered by
Lamont, J.A.:—This is an action for the return of instalments 

of purchase-money paid under an agreement for the sale of land 
on the ground that the vendor had repudiated the agreement by 
taking possession of the land. The evidence discloses the follow
ing: By an agreement in writing dated Defender 8, 1911. the 
defendant agreed to sell to one Thomas M. Putnam the north
east quarter of section 23 and that part of the north-west quartet 
lying east of the Saskatchewan River in township 35, range 5. 
west of the 3rd, for $12,880; $5,000 cash, and the balance in 5 
equal payments in the years 1912 to 1916 inclusive, with interest 
thereon at b%. The cash payment was made, as was also the 
payment of 1912. The 1913 payment was made, in part at least 
by a note signed by Putnam and (i. A. Cruise, on which certain 
payments were made up to August, 1914. In that month the 
defendant was in Putnam's office asking for money. He says 
Putnam asked him to come again in the afternoon as he wanted 
to see Cruise. He went bark in the afternoon and found present 
Putnam, Cruise and the plaintiff. Putnam said to him, “You 
talk it over with Cruise, I think he can fix you up some way.' 
Cruise gave his personal note for $500. Tliis was on account of 
the payment for December, 1913. It appears from the evidence 
that although the sale was made to Putnam and the agreement 
taken in his name, in reality there were some 5 persons interested 
Putnam, Cruise, Ingram, Williams and the plaintiff. On August 
20, 1914, Putnam gave the plaintiff an assignment of a two-fifths 
interest in the agreement of sale which he had with the defendant 
to which assignment the defendant consented in writing. Thi 
plaintiff says that he had acquired the interests of the othci 
parties above mentioned in the lands. By an agreement in 
writing dated August 24, 1914, Putnam assigned to the plaintif! 
his entire interest under the agreement of December 8, 1911 
subject to the payment of the balance of the purchase-money 
Of this assignment the defendant was not aware. No further
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payments were made to the defendant in respect of this land. 
Even the Cruise note was not paid. In 1915 the land was sold 
for taxes which, under the agreement, the purchaser covenanted 
to pay. Further, there was a seed grain lien placed against the 
land by one Saunders, who was the plaintiff’s tenant in 1915. The 
buildings had l>een allowed to get into poor condition and the 
house had been broken down in part and turned into a granary. 
Early in 1916 the defendant saw both Cruise and Putnam, and 
was informed that Putnam had no money. He then, through his 
solicitors, had a cancellation notice served upon Putnam. After 
the cancellation notice, the defendant testified that he had a 
conversation with Cruise. In answer to the question “What 
about?” he said:—

He wrote to me and aaked me to call and see him, and I went to hi# office, 
and he says, “well, Putnam hadn't got any money, and Lawton hadn't sent 
any money,’’ and, he said, “1 think you had better take back the place and 
put a good man on,” and 1 told him that was the trouble, finding a good man, 
and 1 told him the best thing I could do was to move on to the place myself. 
Cruise asked the defendant if he would return his note for $500, 
Lut the defendant declined to do so, saying he would rather have 
the money. The defendant then wrote to Saunders, the tenant, 
and subsequently saw him. The defendant asked Saunders to 
get off the place, as he intended to go on to it himself. Saunders 
replied that he had a lease, but if the defendant wanted him to 
get off he would do so. He got off, and the defendant put a man 
of his own in possession. In July, 1916, the plaintiff's agent 
notified the defendant that the plaintiff accepted the rescission 
which the defendant had brought about, and demanded the return 
of all moneys paid.

The defendant in his statement of defence set up that he was 
ready and willing to carry out the contract. The plaintiff admits 
that he has not offered to pay the balance of the purchase-money.

The Chief Justice of the King’s Bench, who tried the case, 
held that under the circumstances the contract should not be con
sidered as rescinded, but that the defendant’s possession should 
Ik» considered as similar to a mortgagee in possession. From that 
,1 'dgment the plaintiff appeals. His contention is that the defend- 
an;, by asking his tenant to leave the premises, rescinded the con
tra# t, and, as a resalt, must make restitution.

As the trial judge held that, under the circumstances, the con-
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tract should not lie regarded as rescinded, I take it that he accepted 
the defendant's testimony as to his conversation with Cruise, after 
the notice of cancellation had lieen sent, and that the defendant 
took possession by reason of what Cruise said to him and lielieving 
that the plaintiff and Putnam had abandoned the contract, which 
abandonment is set up in the statement of defence. These being 
the facts, is the plaintiff entitled to recover?

In my opinion the law applicable to this case is clear. If this 
is a case of actual rescission, there must lie restitution. If what 
the vendor did amounts to an election on his part that he will no 
longer lie bound by the contract, such repudiation by him, 
acquiesced in by the plaintiff, rescinds the contract and the parties 
must lie restored to their original position. The vendor will lie 
entitled to the land and the deposit, if any, and the purchaser to 
the instalments of purchase-money.

McCaul on Vendor and Purchaser, 2nd ed., p. 60.
If, however, the plaintiff had abandoned the contract at the 

time the vendor took possession, or if the taking possession by 
the defendant did not under the circumstances amount to a refusal 
by him to lie longer bound by the contract, the plaintiff is not 
entitled to succeed. Two questions therefore arise: (1) Had the 
plaintiff abandoned the contract at the time the defendant took 
possession, and, (2), if not, was the taking possession by the 
defendant an election on his part to lie no longer bound by the 
contract?

Before considering these questions, I might point out that the 
notice of cancellation given by the defendant was ineffectual to 
determine the contract, by reason of the existence of an order-in- 
council which provided that all proceedings by a vendor to deter
mine or put an end to or rescind or cancel a contract for the salt* 
of land had to be taken by proceedings in a court of competent 
jurisdiction.

1. Was the contract abandoned by the plaintiff? The plain
tiff never admitted that he was abandoning it, but that is not 
necessary.

In Houx v. Smith (1884), 27 Ch. D. 89, at 98, Bowen, L.J., 
said:—

It seems to me the answer to that argument is that although in terms in 
a case like the present the purchaser may appear to be insisting on his con-
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tract, in reality he has so conducted himself under it as to have refused, and 
has given the other side the right Weay that he has refused, performance.

To determine whether or not the conduct of the plaintiff 
amounted to an abandonment, it is necessary to set* what he 
agreed to do and wherein he failed to perform his obligations. He 
was let into possession of the property not as purchaser but as 
tenant. The agreement provided that the vendor should retain 
possession until April 1, 1912, and also that “until the completion 
«»f the purchase the purchaser should hold the premises as tenant 
of the vendor." The purchaser agreed to pay the purchase-money 
on the days and times set out in the agreement. He agreed not to 
remove or destroy any of the buildings on the land without the 
permission of the vendor, and he agreed to pay the taxes. He did 
not pay the instalments of purchase-money; the house was broken 
in part and turned into a granary; the plaintiff, by his tenant, had 
placed a seed grain lien encumbrance for $180 against the land, 
the proceeds of the crop grown from this grain the plaintiff kept 
without paying either the seed grain lien or making a payment 
under the agreement; and, finally, he failed to pay the taxes and 
allowed the land to be sold for unpaid taxes. However vocifer
ously the plaintiff may declare that he was not abandoning the 
contract, such conduct, in my opinion, may well be held to evi
dence an abandonment thereof.

It is not necessary, however, that I make any final determina
tion on the question of abandonment, because I am of opinion 
that the ground upon which the trial judge placed his judgment 
is sound, namely, that the taking possession by the defendant, 
under the circumstances, did not constitute a repudiation by him 
of the contract. The defendant took possession because Cruise 
told him that Putnam had no money and the plaintiff had not 
sent any, and suggested that he take possession, and he lielieved 
the purchasers were abandoning the contract. The sum and suit- 
stance of their subsequent proceedings seems to me to amount to 
this: the plaintiff informs the defendant that by taking possession 
he has repudiated the contract, and that he (the plaintiff) has 
acquiesced therein and wants a return of the moneys paid. The 
defendant replies that ('mise told him the plaintiff had abandoned 
the contract. The plaintiff says Cruise had no authority to make 
such a statement; to which the defendant replies that if the
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plaintiff did not intend to abandon the contract, he is ready and 
willing to carry it out.

Under these circumstances, the taking possession of the land 
by the defendant constituted, in my opinion, only an acquiescence 
by him in the abandonment of the contract by the plaintiff. If 
there was in fact no such abandonment, his acquiescence in that 
supposed state of affairs cannot l>e turned into a repudiation by 
him of the contract.

In March Bros. <t* Well* v. Hanlon (1911), 45 Can. 8.C.R. 338, 
the purchaser had paid $600 on the contract, but had made such 
default in the payments as to disentitle him to specific perform
ance, but he had not abandoned the contract. The vendor served 
upon him a notice which was ineffectual to put an end to the con
tract. The purchaser tendered the balance remaining unpaid 
under the agreement, but the vendor refused to complete. The 
Supreme Court of Canada held that the purchaser was entitled to 
a return of the $600 paid. In his judgment, Davies, J., at p. 342,
says:—
. . . the mere neglect and delay on the part of the purchaser, while suffi
cient to deprive him of his right to specific performance, did not operate as 
a forfeiture of the instalments of the purchase-moneys paid. These moneys 
not having been paid as a deposit and not having been forfeited under the 
agreement of sale, and the defendants being unwilling to accept the balance 
of the purchase-moneys and convey the land on the ground claimed by them 
that the agreement was at an end and rescinded and the plaintiff having been 
refused by the trial judge specific performance of the agreement on account 
of his delay, I am of opinion that the judgment on his alternative claim award
ing him a return of the $000 paid by him was correct.
And Idington, J., at pp. 343 and 344, states the law as follows:— 

The rule seems tolerably clear that a purchaser who has never in fact 
abandoned or receded from his contract, but yet been by reason of laches or 
otherwise, from causes not falling within abandonment or rescission, deprived 
himself of the right to specific performance, is, in case the vendor refuse to 
accede to specific performance primA facie entitled to a return of the deposit 
or part payment.

It will be ol>served in these judgments that the right of the 
purchaser to a return of the moneys paid is said to be dependent 
upon the refusal of the vendor to accede to specific performance. 
Where a vendor is ready and willing to complete, but the purchaser 
is unwilling to remedy his default, it would seem to follow that the 
purchaser is not entitled to a return of the purchase-money where 
the agreement has not actually been rescinded.
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Having reached the above conclusion, it is unnecessary to 
consider whether or not the defendant was entitled to take posses
sion in his capacity as landlord, the rent reserved lieing in arrenr, 
nor the question whether or not the plaintiff and Putnam—by 
referring the defendant to Cruise to arrange the balance unpaid 
of the 1913 payment—held (’mise out to the defendant as their 
agent in matters under the contract.

In my opinion the appeal should lie dismissed with costs.
Appeal dismissed.

LE BLANC v. The “EMILIEN BURKE.”
Exchequer Court of Canada, Prince Eduard Island Admiralty District, 

Stewart, L.J., in Aim. April /, 1919.

Collision (| I A—3)—Between saiung vessels—Regulations helming 
to—Liability.

The regulations relating to sailing vessels require that when two 
sailing vessels are approaching one another so as to involve risk of collision 
the one which is running free shall keep out of the way of the one that is 
close-hauled; if both are running free with the wind on different sides the 
vessel which has the wind on the port side shall keen clear of the other 
Where one vessel is to keep out of tne wav the other shall keen her course 
and speed. Held on the evidence that the defendant vessel had violated 
these rules.

Action in rem and counterclaim for damages caused by a 
collision between two sailing schooners.

A. B. Warburton, K.C., and Ü. E. Shaw, for plaintiff; (I. 
(laudet, K.C., and J. M. Hynes, for defendant.

Stew art, L.J. :—This is an action in rem brought by the plaintiff, 
the master of the schooner “Klorrie V.," registered at Arichat, 
Cape Breton, of about 97 tons, against the “Emilien Burke,” 
for damages done by a collision in the Bras d'Or Lakes off Baddeck, 
Cape Breton, on November 8, 1918, somewhere about 2 o’clock 
in the afternoon. There is a counterclaim by the owner and 
master of the “Emilien Burke” for damages caused to her in the 
same collision.

The “Emilien Burke” is a schooner of about 90 tons. She 
had a crew, including Capt. Arsenault, of 4 men. At the time 
in question, she was bound on a voyage from Sydney with a cargo 
of coal. The “Florrie V.” was coming from Crapaud in this 
province and proceeding to Sydney laden with turnips and potatoes. 
She also had a crew of 4. The weather at the time was clear and 
fine, with a moderate breeze.

SASK.

C. A.

Lawton

Lindway.

I .anion t, J A.

CAN.

Kx. C.

Statement.

Stewart, L.J.



1:
Ei

I

60

.Tu*

Dominion Law Kkports. [46 D.L.R.

It is very creditable to he parties to this suit that there is so 
little contradictory evidence. I was particularly struck with the 
frank and candid manner in which the captain of the " Kmilien 
Burke" gave his testimony. He has been sailing the seas for 66 
years and a master mariner for 43 years. He made no attempt 
to suppress or explain away anything that might tend to prejudice 
his case; he was, in short, a model witness, and if it were necessary 
for me to decide the determining factors of this case on a conflict of 
evidence 1 would find some difficulty in dislielieving the account 
given by ('apt. Arsenault.

There is, however, a slight disagreement between the parties 
as to the direction of the wind and the movements of their re
spective vessels a short time liefore the collision.

('apt. lie Blanc's account of that afternoon's event is sub
stantially as follows: The “ Florrie V." an hour or two before the 
collision had left the Grand Narrows Bridge and was proceeding 
in an east-north-easterly course accompanied by the schooners, the 
“Rosy M.B.” and the “John Halifax," all three vessels sailing 
close-hauled to the wind which was north-north-east. The 
“Florrie V.” continued on this course until she opened up into 
Baddeck Buy off Burnt Point. She then headed on an east by 
north course and kept on that tack until she reached Coffin Island. 
At Coffin Island she tacked and stood on a north-west by north 
course for about a half a mile. Shortly before this she saw the 
“Kmilien Burke" alunit 5 miles distant, coming west in a west by 
south course, after proceeding for alumt half a mile on that tack the 
“Florrie V." tacked again and stood on an east by north course 
close-hauled to the wind. The “ Kmilien Burke " was then 
coming from an opposite direction running free in a course parallel 
with that of the “ Florrie V.," and if she had kept her course would 
have passed the “ Florrie V.’’ 300 yards off on her starboard side 
The “Kmilien Burke” when nearly abreast his starlumrd bow 
changed lier course towards the “ Florrie V." At that time 
his mate was stationed on the lookout and liis seaman was at 
the wheel. The captain himself paced the deck near the lookout 
and when lie saw the “Kmilien Burke" changing her course 
towards him he thought her captain wished to speak with him 
He walked aft to give him an opportunity of doing so as he would 
go by the stern. Noticing, however, that she was luffing up
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towards the “Florrie V.,” and coming nearer, he went to the 
forward part of the poop and sang out “ Keep away, you are going 
to run into us.” At this he saw a man stand up forward of the 
main hatch and abaft of the foremast, and run towards the wheel 
and turn it over to starboard, but it was then too late to avert the 
collision.

In this he is corroborâted by his mate and the seaman who was 
at the wheel.

The mate of the “Rosy M.B.,” the master and owner of the 
“John Halifax,” and Lorenzo Poirier, master mariner and owner 
of several vessels, support the evidence of Capt. I>e Blanc as to the 
direction of the wind, and as to the vessels sailing close-hauled to the 
wind. Lorenzo Poirier stated that he was at New Harris, about 
9 miles from Port Bevis, that morning on his way to Sydne>—that 
there is a narrow outlet from that lake—that he couldn’t get out 
because of a head wind blowing north-north-east—that there 
were 5 or 6 vessels there and all were compelled to remain inactive, 
not only that but the following day, and that if the wind had l>een 
north-north-cast as claimed by the captain of the “Kmilien 
Burke,” it would have enabled him, with the tide running out, 
to have got out that day and to proceed on his intended voyage.

Several of these witnesses also corroborate C’apt. Le Blanc's 
statement that the “Florrie V.” and “Emilien Burke” were 
sailing on parallel courses. The mate of the “Rosy M.B.” also 
stated-that hearing a call on lioard the “Emilien Burke,” he saw 
a man leave her wheel and go forward, where he remained for about 
2 or 3 minutes. When this man was away from the wheel he saw 
the “Emilien Burke” changing her course in the direction of the 
“ Italie V.”

Capt. Arsenault of the “Emilien Burke” admits that his 
course was w. by s. and that the “Florrie V.” was proceeding 
in a course east by north. He also admits that he was running 
free. He, however, claims that the two vessels were approaching 
each other alwolutely heads on anti not on parallel lines. As to 
the direction of the wind, he said that it was varying, puffing one 
way and another from north-north-west to north, that there was 
no east in it, anti that it was fully north-north-west at the time 
of the collision. He further testified that the courses of both 
vessels were as stated until they were atxmt half a milt; apart,
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that he then hove his helm to port in order to send his vessel to 
windward so that he might pass the other vessel on her port side 
That he wished to bring his vessel as close to the wind as possible 
on the starboard tack—that at the time he began to change his 
course, the “Florrie V.” Iiegan to change hers by starboarding her 
helm—that when the "Florrie V." was a quarter of a mile from 
him he tied his wheel with the helm ported and went forward to 
give two of his men a hand to raise the foreboom to get it out 
of the socket—that he was away from the wheel about 2 or 3 
minutes and while forward his weasel drew more into the wind. 
While rendering the assistance referred to he saw the “ Florrie V. " 
curving ahead of him, and that when lie returned to the wheel 
she was about 300 yards off and that he then reversed his wheel, 
but it was too late to avoid the collision.

Thomas Gallant, the mate, supported to some extent the 
evidence of (’apt. Arsenault. The wind he said, was al*>ut north, 
and that the last change in the course of the “Emilien Burke" 
was made just liefore the collision. Thomas McGrath, the cook, 
was the only other witness produced by the defendant. He 
seemed to know very little about the case, except that he said the 
wind varied alxiut two points each way off north-north-west.

('apt. I# Blanc and those of his crew who gave evidence 
denied having changed their course on the approach of the " Emil
ien Burke," but kept it right along until the happening of the 
collision.

There seems to me to be a preponderance of evidence that on 
the day of the collision the wind was about north-north-east.

The defendant in his preliminary act, to the question “ What 
fault or default, if any, is attributed to the other ship?" gives this 
answer:—

That the plaintiff or thoee on board the “Florrie V.“ improperly neglected 
to take in due time proper measures for avoiding a collision with the “Kmilien 
Burke" and did not make any attempt to avoid same. She was not kept in 
her proper course as required by law and thoee on board the said vessel vio
lated the rulee and regulations as to her proper navigation.

This, it seems to me, is entirely too vague and indefinite. The 
object of the questions is to obtain a statement recenti facto of the 
circumstances from the parties and to prevent the defendant from 
shaping his case to meet the case put forward by the plaintiff 
If answers like this were sufficient, the door would be open for the
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making out of almost any kind of a case. Aa neither party ia 
allowed to depart from the caae set up in hie preliminary act, 
it can be readily seen how neceaaary it ia that definite and precise 
answers should be given to the questions submitted. Resides 
the kind of answer given here might suggest inability to attribute 
any fault or default to the other aide.

The regulations w hich it ia material to consider in this case are 
articles 17, 21 and 27, which are as follows:—

Article 17. When two sailing vessels are approaching one another so as 
to involve risk of collision, one of them shall keep out of the way of the other, 
as follows, viz:—

(a) A vessel which is running free shall keep out of the way of a vessel 
which is close-hauled.

(r) When both are running free, with the wind on different sides, the 
vessel which has the wind on the port side shall keep out of the way of the
i it her.

Article 21. Where by any of these rules one of two vessels is to keep 
out of the way, the other shall keep her course and speed.

Note. When, in consequence of thick weather or other causes, such 
vessel finds herself so close that collision cannot be avoided by the action of 
the giving-way vessel alone, she also shall take such action as will best aid to 
avert collision.

Article 27. In obeying and construing these rules, due regard shall be 
hud to all dangers of navigation and collision, and to any special circumstances 
which may render a departure from the above rules necessary in order to 
avoid immediate danger.

Let me assume for the present that the direction of the wind 
was n.n.e. and that the vessels were approaching one another 
on parallel courses and not heads on It is admitted that the 
course of the “Florrie V.” was cast by north and that of the 
"Kmilien Burke” west by south. On this assumption the 
"Florrie V.” would lie sailing close-hauled to the wind and the 

Kmilien Burke” would lie running free. But the latter did not 
only not keep out of the way of the " Florrie V.,” as provision “a" of 
article 17 required her to do, but, in changing her course to star- 
lioard, in place of continuing as she was going, she brought herself 
in the way of the “ Florrie V., ” in direct violation of the rule.

Take now the contention of the “Kmilien Burke” and assume 
that the wind was north-north-west, and that both vessels were 
coming heads on on the respective courses admitted by lx>th sides. 
In this assumption it is admitted that both vessels would be 
Running free. It would have been the duty of the “Flo rie V.” 
with the wind on her port side to have kept out of the way of the
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“Emilien Burke" having the wind on her starboard side. But 
it would equally have been the duty of the " Emilien Burke 
to have kept her course and speed. This, however, is what she 
did not do, lait débiterately altered her course when the vessel- 
were half a mile apart, by porting his helm, and this at the ver\ 
time the “Klorric V." had Itegun to starltoard his helm, the proper 
move to make in order to keep out of the way of the “Emilien 
Burke. " So whether 1 take the evidence of the plaintiff or the 
defendant, the result is the same, Capt. Arsenault has lieen guilt 
of a violation of the rules.

But it is necessary for me to consider the question whether the 
“Emilien Burke" being to blame, the "Home V.” was not to 
blame also.

A contention was advanced by Mr. (laudet with considerable 
emphasis that the “Florrie V." did nothing to avoid the colli ion. 
that the man at her wheel never attempted to change her course 
although the two vessels were advancing in dangerous proximity 
to one another.

There is no doubt the “ Florrie V.” was bound to comply with 
article 21 and keep her course and speed until she found herself 
so close to the "Emilien Burke" that the collision could not Ie 
avoided by the action of the latter vessel alone. Then she should 
endeavour if possible to prevent disaster. The defence of con
tributory negligence is always open to the defendant ship, al
though she herself may have been guilty of a breach of the regula
tions.

Sir (îorell Barnes in The Parisian, |1907| A.C\ 1113. at p. 2117. 
deals with this point in a very common sense way. He said:—

It must always be a matter of some difficulty for the master of a vessel 
which has to keep her course and speed with regard to another vessel which 
has to keep out of her way, to determine when the time has arrived for him 
to take action, for if he act too soon he may disconcert any action which the 
other vessel may be about to take to avoid his vessel and might he blamed for 
so doing and yet the time may oome at which he must take action. There
fore he must keep hie course and speed up to some point and then act, hut 
the precise point must necessarily be difficult to determine and some little 
latitude has to he allowed to the master in determining this.

It was the duty of the plaintiff to have avoided the consequent t* 
of the defendant's breach if he could have done so by the exercise 
of ordinary rare and prudence. But the burden of proof lies on tlie 
offending vessel.
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Reverting to the fact of the wind being north-north-east and the 
duty of the vessel running free to keep out of the way of the vessel 
which is close-hauled, (’apt. Le Blanc would have no reason to 
doubt that the “Emilien Burke” would observe the rules and 
keep out of his way. When he saw her changing her course and 
advancing in his direction, it was not an unreasonable supposition 
for him to entertain that her captain desired to speak to him as he 
came near. He would naturally up to the last moment rely upon 
the "Kmilien Burke” ol>serving the rules of navigation.

If the captain of the “Florrie V.” knew that the “Emilien 
Burke" was by means of some compelling situation obliged to 
run into his vessel, he should have used nil necessary and possible 

cans to avoid it. There must indeed lie special circumstances 
within the meaning of article 27 and the note to article 21 to 
justify a departure from article 21. Without the existence of such 
it would be extremely risky and likely to involve the chance of 
being mulcted in damages for any vessel to take such a departure. 
A learned judge in dealing with this point, said:—

Hut the principle embodied in this rule, though a sound one, should be 
applied very cautiously and only when the circumstances are clearly exeep-

No such circumstances existed or were attempted to lie shewn 
In exist in this ease. The unfortunate event happened in broad 
daylight when the weather was clear and fine, and there was 
ample sea room in which to sail and manœuvre.

1 have on a careful consideration of the whole case, con e to the 
conclusion that no fault can be attributed to the “Florrie V.,” 
her master or crew, and that the “Emilien Burke” is alone to 
blame for the collision, and that she must lx* held liable for the 

| damages that ensued.
These damages I will now assess, as follows:—For damage done 

I in the sails, $140.52; for rope and block, $21.55; for repairing 
I boat, $35; for plank and fittings for davitts, $58; for 24 turned 
stanchions, $15.60; for towage done by the “Rosy $40;

| tor help, $10; for costs of survey, $10; for damage done to hull, 
*226.33; total, $560; for which sum with costs I condemn the 

Iship “Emilien Burke,” her sails, apparel and equipment, and 
I decree accordingly. Order accordingly.

<<eThE



Dominion Law Reports.

HICKMAN ?. WARMAN.ONT.

St iitpinent.

k

[46 D.L.R

Ontario Supreme Court, Appellate Division, Mulock, C.J.Ex., Clute, 
Ifiddell, and Sutherland, JJ. December 10, 1918.

Mistake (I III C—35)—Mutual—'Vendor and purchaser— House and
LOT DESCRIBED BY STREET NUMBER—HOUSE ON OTHER LOT—Rt 
MOVAL BY PURCHASER TO PROPER LOT—DAMAGES.

Where a vendor agrees to sell and a purchaser to buy a house au I 
lot described by the street and street number where it is situated, l»otli 
parties believing at the time of sale that the house stood on the west 
half of a certain lot according to a registered plan, and after the sale it is 
found that the house in fact encroaches 4 feet on the east half of the lot 
which has been conveyed to a tliird party; it being imitossible to reel if \ 
the deed to conform with the agreement the purchaser is entitled • 
damages. The damages were assessed at what it cost the purchaser ; 
move the house onto the west half.

Appeal by the plaintiff from the judgment of Denton, Jun 
Co. C.J., dismissing an action, brought in the County Court of the 
County of York, to recover damages for breach of a contract or 
covenant. Reversed.

On the 12th June, 1913, the plaintiff entered into an agi ecu eiv 
with the defendant to purchase a “house and lot known as No. 111 
north side of (îlenwood avenue, city of Toronto.” The defendant 
produced to the plaintiff, Indore the agreement was signed, a 
surveyor's plan of the land. Roth parties believed—but were 
mistaken—that the survey was correct; and, relying upon the | lan 
the defendant in 1913 conveyed to the plaintiff by deed, containing 
the usual covenants, the west half of lot 82 on the north side of 

Glenwood avenue, ns shewn on the plan. By a subsequent surve 
it appeared that house No. 144 was so built as to encroach 4 fee* 
on the next lot to the vest of 82. The owner of the next lot offere I 
to sell the plaintiff 4 feet, but the plaintiff preferred to remove his 
house, ami did so, at an exj^nse of $125.

The learned trial Judge was of opinion that the plaintiff could 
not succeed upon his claim for damages for breach of the contract 
or covenant, and dismissed the action.

A. J. Huttsell Show, K.C., for the plaintiff, appellant.
.4. C. Heightngfoti. for the defendant, respondent.

Cmjtb, J.:—This is an appeal by the plaintiff from the 
judgment of the trial Judge, who dismissed the action with cost-. 

The fa# ts are not in dispute.
The plaintiff, a labourer, entered into an agreement with the ,
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defendant to purchase u house and lot, in the wonts and figures
following:— 8. C.

"June 12/13. h1c1[mak
in who agrees to ...“This agreement between Edward H. Wurman who agrees to 

sell and Herbert W. Hickman who agrees to purchase house and 
lot known as No. 144 north side of Glenwood avenue, city of 
Toronto, for the sum of $1,500, payable as follows:

“S400 as a deposit and $1,100 on completion of sale. Mr. 
Hickman to get possession on last day of June, 1913; costs of deeds 
etc. to l>c paid by vendor.
“Witness: E. H. Warman.
“Jno. E. Head. H. W. Hickman.”

This agreement was signed after the parties had viewed the
premises.

Prior to the negotiations, the defendant had had a survey 
made of his property, and the agreement was entered into on the 
assumption and lrelief by both parties that the survey was correct, 
und that the land intended to Ire conveyed consisted of the west 
half of lot 82 on the north side of Cdemvood avenue, registered

h i m No. 8M. 
The defendant produced to the plaintiff, during the negotiations 

md Irefore the agreement was signed, a plan dated the 10th April, 
1909, made by Henry D. Sewell, O.L.8., shew ing that the defendant 
vul had a survey made of the said lot and built the house thereon 
iccording to the survey, and he pointed out to the plaintiff the 
>osts which he alleged had been put there by the said surveyor.

Both parties 1 relieving, by mutual mistake, that the said survey 
I ms correct and relying u|»on the same, the defendant conveyed to 
I he plaintiff, by deed dated June, 1913, the west half of lot No. 82 
I n the north side of Gdenwood avenue as shewn on the said plan 
I to. 800. By a subsequent survey it plainly appeared that the 
I rst survey was incorrect, ami that the house and lot known as 
I irect No. 144 in fact extended 4 feet Ireyond the west half of 
I it 82.
I The owner offered to sell to the plaintiff the 4 feet originally 
^eluded in the purchase, or to allow the plaintiff to remove his 
■mse; but the plaintiff, not desiring more land, removed his house 
B»>n the said lot No. 82. The expenses of moving the same and 
Hridental thereto amounted to $125.
I I |>on the undisputed facts, the house and lot which the
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plaintiff bought was house No. 144. The deed not having been 
made in accordance with the agreement, the plaintiff would hax - 
been entitled to succeed in an action for reformation to make r 
comply with the agreement; but, as the transaction has been 
completed, and the 4 feet have passed into the hands of a third 
party, the plaintiff is entitled to damages in lieu of specific perform 
ance; and, as he w as compelled to remove his house to the land 
conveyed by the deed at a cost of $125, he is entitled to damage 
for that amount to compensate for the loss: sec. 18 of the Judica
ture Act, R.S.O. 1014, ch. 56.

In Turner v. Mum, [1901] 2 Ch. 825, it was held that the proper 
measure of damages was the difference between the value of the 
property as it purported to be conveyed and its value as the 
vendor had powèr to convey it. This was followed in Great 
Western It. Co. v. Fisher, [1905] 1 Ch. 316, and in Eastu'ood v. 
Ashton, [1913] 2 Ch. 39, reversed in [1914] 1 Ch. 68, and restored 
in [1915] A.C. 900.

It is obvious that the damages to which the plaintiff would I e 
entitled under the decision in the Turner ease would be much 
more than the cost of removing the house, but evidence was not 
given upon which damages could lie based upon the difference in 
value between the property as conveyed and intended so to be; 
it would lie at least the cost of the removal of the house.

It may be suggested that he was bound to accept a deed of the 
additional 4 feet at $30 per foot, but he was a labouring man, and 
he thought the removal of the house would cost less, and he <1.1 
not want to pay additional taxes for the additional land, nor was 
he Ixmnd to do so. He is entitled to at least the cost of removal 
of the house upon the land conveyed, amounting to $125.

The judgment below should be set aside and judgment entered 
for the plaintiff for $125 with costs of the action and of thii appeal.

Mi lock, C.J. Ex., agreed with Clute, J.

Riddell, J.:—The facts are not in dispute: the defendant in 
1909 Ixmght a block of vacant land composed of lots 82 and 84, 
each 50 feet wide, 82 l*ing west of 84, lying on the north side <»f 
Glenwood avenue—he had a survey made of the block by an 
Ontario Land Surveyor, Mr. Sewell, who placed a post at each 
comer of the block, but did not divide the block into the two lots. 
The defendant says that he measured off a strip 25 feet wide of the
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west side of the block from front to rear; and, leaving a strip of 
two feet for a sidewalk to the west, he built his house about 23 feet 
wide on what he supposed to 1* the west half of lot 82: this house 
was numbered No. 144, and the defendant lived in it.

In 1913, the plaintiff, who is a labourer, wished to buy a house, 
and was taken by one Head, who had it for sale, to sec this house: 
as the plaintiff says, “Mr. Head said the house was for sale, and 
would I like to buy it, and I said, yes I would if it was all right.” 
He did examine the house, was shewn over the premises by the 
defendant and his wife, and finally an agreement was drawn up 
and signed.

(The learned Judge set out the agreement as above.]
It was the intention of the plaintiff to buy the house as a 

resilience, and that intention was known to the defendant; and it 
is plain from all the circumstances of the case that the land itself 
was not of importance except as being the lot upon w hich the house 
was built and by which it was surrounded.

The plaintiff and defendant went to the defendant's solicitor, 
who acted for both parties; he drew up the deed (to be particularly 
described below) by which it was intended to carry out the agree
ment formally—the plaintiff paid his money, took possession of 
the house, and has ever since occupied it as a dwelling.

Two or three weeks after the purchase, the owner of the land 
to the east told the plaintiff that he was on her lot about 4 or 6 feet, 
and told him to get off her property; but the plaintiff did nothing. 
This owner sold her lot, and the new owner had a survey made and 
found that the house was some 4 feet on the east half of lot 82. 
He wrote the plaintiff requiring him to remove his building without 
delay. This not l>eing done, he offered to sell the 4 feet at $30 per 
foot frontage, but the plaintiff l>elieved he could move his building 
for less, and did remove the building some 4 feet to the west, at an 
expense of $97.40. To that sum he added the cost of a
new fence.........................................................................................  $12
estimated damage to walls............................................................ 12
( stimated value of time lost by the plaintiff removing............  18
estimated value of time lost by the plaintiff in law-suit..........  10

$52,

ONT.
8. C.

Hickman
v.

Warm an. 

Riddell. J.

an 1 sued for $150 in the County Court.
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The deed turns out to be in pursuance of the Short Forms of 
Conveyances Act, of “all and singular . . . l>eing composed 
of the west half of lot number eighty-two (82) on the north side of 
Glenwood avenue as shewn on a plan . . it contains the 
usual covenants, but no mention is made of the house No. 144. 
which was the real object of purchase.

It is agreed that no fraud can lie charged against the defendant : 
that both parties at the time of the purchase believed the house 
No. 144 to be on the west half of lot 82, and that both believe I 
that the deed conveyed the house No. 144.

The learned County Court Juilge (Denton) dismissed the action 
with costs, and the plaintiff now appeals.

Any right which the plaintiff might have had to rescission 
when he iliscovered that his deed did not convey the land upon 
which the house stood, he lost when he changed the position of the 
house, and therefore there could lie no restitutio in integrum. 
Nor does he claim rescission in this action: he says that the defend
ant sold him the house and lot known rs No. 144, that that implies 
at least all the land covered by the house and upon which the house 
was built, that either the deed conveys this land or there is a mis
take in reducing into formal shape the real agreement.

That Equity will reform the deed where there is a mistake in 
the expression of a real agreement entered into, is quite dear; that 
a mistake mutually made by the parties ns to the effect of a deed, 
may give ground for a rectification is equally clear: Halsbun s 
Laws of England, vol. 21, pp. 11, 12, anil cases cited.

Where, as here, there has been a previous written agreement. 
difficulty has sometimes teen mnde over going outside the written 
agreement into the circumstances by parol evidence—but that 
has been when the formal document agrees with the written agree
ment and the agreement is in itself clear and unambiguous: 
Thompson v. Hickman, [1907] 1 Ch. 550, and cases cited. Whether 
that is the law since Fouler v. ,Sugden (1916), 115 L.T.R. 51, 85 
L.J.K.B. 1090, we need not consider. Here the deed is not in 
accord with the written agreement, and we may look not only at 
the agreement but at all prior relevant transactions: Ellis v. IIilit 
(1892), 67 L.T.R. 287.

From all the circumstances it is quite clear that the defendant 
intended to sell and the plaintiff to buy the house with the land on
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which it stood: and the deed should he reformed accordingly: 
11 hiteley v. Delaney, [11)14] A.C. 132.

The evidence establishes that the defendant and plaintiff both 
thought that the land went west to about 2 feet west of the house 
and east to the eastern side of the house. The land desired was 
from the east side of the house to a line 2 feet west of the house, 
whereas in fact the deed gives east only to a line 4 feet west of the 
east side of the house. The deed being rectified should cover the 
land to the former position of the east side of the house. We should, 
if possible, treat the deed as lieing rectified, the Court having 
equitable as well as legal jurisdiction: Walsh v. Lonsdale (1882), 
21 Ch.D. 1); Rogers v. National Drug and Chemical Co. (11)11), 23 
O.L.R. 234, 24 O.L.R. 48(i. Of course we cannot actually rectify 
the deed, as the right of a third party, a purchaser for value without 
notice, prevents: but we may award damages: Ontario Judicature 
Act, sec. 18; Story’s Equity Jur., 2nd ed., sec. 798, and notes. In 
assessing such damages we proceed as though the deed were 
rectified as lietween the plaintiff and defendant. Then the coven
ant 2 in the Short Forms Act, R.S.O. 1914, ch. 115, is effective as 
to this land also—the defendant covenants that he had the right 
to convey notwithstanding any act of his own, whereas he had 
already sold the 4 feet.

The plaintiff is entitled to damages for breach of this covenant, 
and to be put in the same ixisition as if the deed had properly con
veyed the 4 feet—this he could have brought about by an 
expenditure of SI20, but that would load him with extra land on 
which he would have to pay taxes etc. in jierpetuit}—a burden 
which we have no right to compel him to assume. lie pursued 
the I letter and what he thought the cheaper way, and moved his 
house, and he should lie paid a reasonable sum by way of damages, 
but he cannot lie allowed the time lost in connection with the 
action, and I think the sum of 8125 is fair under all the circum
stances.

I would allow' the appeal and direct jmlgment to lie entered 
for the plaintiff for $125, with costs here and below on the County 
Court scale.

ONT.

8. C. 

Hickman 

Wanman.

Riddell. J

Sutherland, J., agreed in the result.
Appeal allowed.

Sutherland, J.
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SANK.

r. a.

Statement.

Elwood. J.A.

BANK OF HAMILTON v. HODGES, CRANE A HEPBURN.

Saskatchewan Court of Apjieal, Haultain, C.J.S., Lamonl and Elwood, 
JJ.A. April It, 1919.

Bills or sale (6 111 Ci—41)—Taken merely ab security for indebtedness 
—Deposit in bank—Bank manauer's knowledge of circum
stances—Affidavit of bona bides —Transaction void—Rights
OF CREDITORS.

Where the irresistible conclusion is that a hill of sale was taken merely 
as security for an indebtedness, and deposited with the bank as collateral 
security, the bank manager having full knowledge of all the circumstances 
surrounding the giving of the bill, the affidavit of bond fide» tin the hill 
of sale tlues not truly set forth the consideration anti not being the 
affidavit of bond fides as required in the ease of a chattel mortgage, 
the transaction is void as against creditors.

Appeal from the trial judgment in an action on a bill of sale. 
Affirmed.

C. E. tlregory, for appellant ; Sckull, for respondent.
The judgn ent of the court was delivered by 
Elwood, J.A.:—The question for consideration in this case is 

whether or not a bill of sale ilated April 12, 1913, given by Carl 
Dobbecke to one Watson on certain horses, and which subse
quently came into the possession of the appellant as collateral 
security to indebtedness of the said Watson to the appellant was 
intended to be a bill of sale or merely a security for the indebted
ness of Dobbecke to Watson, and if it was intended to be given 
merely as a security, whether or not the appellant was aware of 
such intention.

The evidence shews that, notwithstanding the giving of this 
bill of sale, Watson continued to accept promissory notes from 
Dobbecke in renewal of the indebtedness for which the bill of sale 
was taken. Dobbecke, in his examination for discovery, stated 
that he continued to lie the owner of the animals until Watson 
made a seizure of them in 1915, and, lief ore going further into the 
evidence, I have no hesitation in concluding that as between 
Watson and Dobbecke the bill of sale was intended to be merely 
a security for the indebtedness of Dobbecke to Watson. The 
evidence shews that the manager of the appellant was present 
when the bill of sale in question was taken and knew all of the 
circumstances surrounding the taking of it. After the bill of sale 
was taken Dobbecke's notes and renewals were deposited from 
time to time with the appellant by Watson as collateral to Wat
son’s indebtedness to the appellant. Among these notes is one
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(luted March 5, 1915, nearly 2 years after tile giving of the bill of 
sale, and on it is written “secured by bill of sale on horses.”

A n an nan.ed Broatch, giving evidence on liehalf of the appel
lant, on cross-examination stated that at the time he went out 
and made the seizure of the horses in 1915 he was instructed by 
the appellant to go out and get a chattel mortgage on all the stuck 
from Dobbecke. This stock would be the stock covered by the 
bill of sale, and the result would lie that the bank would be getting 
a chattel mortgage from Dobliecke on stock which it now claims 
was absolutely transferred to Met son 2 years and more before the 
instructions were given to get this chattel mortgage.

The evidence further shews that after the seizure in 1915 the 
horses were sold or pretended to lie sold to Dobbecke's wife, and 
that she gave a chattel mortgage to the appellant for the purchase- 
price. When this sale to Dobliecke s wife was lieing arranged, 
the n anager of the bank was consulted as to Dobbecke’s indebted
ness to Watson. The manager made up the amount of the indebt
edness from Dobbecke's notes, and it was the amount of the 
indebtedness that was arranged as the consideration for the sale to 
Dobbecke’s wife.

I might refer to other evidence shewing the knowledge of the 
appellant, but I think it is sufficient for me to say that the irresis
tible conclusion is that the appellant was at all times aware of the 
circumstances surrounding the giving of the bill of sale, and was 
aware at all tin es that it was taken by Watson merely as security 
for Dobbecke's indebtedness. Having reached that conclusion, 
then the affidavit of bond fide» on the bill of sale did not truly set 
forth the consideration and it is not the affidavit of bond fide» as 
required in the case of a chattel mortgage or conveyance intended 
to operate as a chattel mortgage and the transaction would lie 
void as against the creditors. I am, therefore, of the opinion that 
the appeal should lie dismissed with costs.

SASK.

C. A.

Hamilton

Hodoes, 
C’hane & 
IÏEPBUKX.

Klwood. J A.

A ppeal dismisted.
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CAN.
s. c.

Statement.

Davies, C.J.

McCarthy v. city of regina.
Sujnreme Court of Canada, Sir Louis Davies, C.J., and Idinglon, Anglin, 

Brodeur and Mignaull, JJ. March S, 1919.
Damauf.8 (§ III L—255)—Compensation for injurious affection— 

City Act, Sask.
The owner of property injuriously affected by the building of a subway 

is entitled to damages under s. 247 of the City Act (R.S.S. 1909, c. 84) 
although no land has been actually taken. The compensation to be 
awarded is to be determined by the depreciation in value of the property 
as of the date of publication of the notice of completion of the work. 
The fact that during the construction of the works the claimant recovered 
some insurance for injury to his buildings by fire, and with the insurance 
money recovered, built other buildings, does not affect the issue.

[City of Regina v. Artnour and McCarthy (1918), 42 D.L.R. 792, re
versed.]

Appeal from the judgment of the Court of Appeal for Sas
katchewan, 42 D.L.R. 792, varying the judgment of the Supreme 
Court en banc (1917), 38 D.L.R. 330, and further reducing an 
award given to the claimant.

The claimant claims compensation for land and buildings 
injuriously affected by the construction of a subway by respondent. 
The work had liegun about Septemlier 18, 1911, and the public 
notice of the completion of the subway was given on October 17, 
1914. On January 10, 1912, the buildings were destroyed by fire, 
but rebuilt, partly with insurance moneys recovered, in the sum
mer of 1912. The claimant filed a demand for compensation to 
the amount of $81,000, and he was awarded $21,334 by the arbi
trator. The respondent then appealed to the Supreme Court of 
Saskatchewan en banc where a reduction of $4,050 was made. 
Subsequently, on a motion by the respondent to amend the minutes 
of the alxive judgment, the amount of $6,484 was further deducted 
from the claimant’s award.

E. B. Jonah, for appellant ; (i. F. Blair, K.C., for respondent 
Davies, C.J. (dissenting):—The damages to be ascertained 

“for injurious affection” to lands, no part of which has been taken, 
have to be determined as from or on a particular day, but they 
are only such as were “ necessarily incurred by the construction 
of the work” and must relate to the conditions existing not alone 
at the date fixed to ascertain the damages, but those created or 
caused by or necessarily resulting from the exercise of the city's 
powers in constructing the work.

The evidence shewed that the buildings, which had been upon 
the appellant’s property at the time the subway was commenced,
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had been destroyed by fire some 3 months after such commence
ment. It was not contended, and could not l>e successfully con
tended, that the construction of the subway had anything to do 
with the burning of the building directly or indirectly, or that the 
city was an insurer and liable for plaintiff's loss by fire not caused 
by the subway. The respondent collected his insurance and built 
another and larger building in its place while the subway was 
l>eing constructed. That building, having been commenced and 
completed months after the commencement of the construction 
of the subway, cannot in any way l>e considered as coming within 
the terms of the statute. I fail to understand how damages can 
lie awarded for a new building erected on the premises of the 
appellant after the construction of the subway was commenced 
and during its construction. I think the damages allowed by the 
arbitrator of 40% for depreciation in the value of this building 
now in dispute in this appeal was properly disallowed by the 
Court of Appeal.

Improvements upon the property made after the commence
ment and during the construction of the subway are, in my opinion, 
not within the contemplation of the statute. It is the condition 
of the property when the construction of the subway was com
menced that is to be considered when the arbitrator is to ascertain 
the “damages necessarily incurred by the construction of the 
work,” and not improvements which the owner may put on the 
land after the work has beer commenced.

It was contended that liecause the statute provided that the 
date of the publication of the notice of the completion of the work 
or undertaking should be the date in respect of which the damages 
should lie ascertained, that as a consequence buildings erected by 
the owner after the work was commenced and depreciated in 
value in consequence of the work should be awarded.

As I have said I cannot accede to that contention. The owner 
could not, by his own act, after the commencement of the work, 
increase the damages to which he otherwise would l>e entitled. 
Those damages must be confined to those as the statute provides 
“necessarily incurred by the construction of the.work,” and I 
cannot think damages incurred to buildings erected by the owner 
after the “work” has been commenced are within the statute.

I would dismiss the appeal.

CAN.

8. C.

McCarthy

Regina.
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CAN.

8.C.

McCarthy

Idington, J.

Idington, J.:—This is an appeal from the judgment of the 
Court of Appeal for Saskatchewan which deducted from the award 
of an arbitrator the sum of $6,484. The award was made under 
provisions enabling the arbitrator to determine the damages 
suffered by the appellant by reason of the injurious affection of his 
property by the construction of a subway.

The only right of recovery of damages appellant could have 
in law was that given by s. 247 of respondent city's charter 
reading as follows:—

In case any land not taken for any work or undertaking constructed, 
made or done by the council or commissioners under the authority of this 
Act is injuriously affected by such work or undertaking the owner or occupier 
or other persons interested therein shall tile with the city clerk within fifteen 
days after notice has been given in a local newspa|>er of the completion of the 
work his claim for damages tn respect thereof stating the amount and par
ticulars of such claim.

2. Such notice shall be given by the city clerk forthwith after the person 
in charge of the work or undertaking has given his final certificate and shall 
state the last day on which any claim under this section may be filed.

3. The date of publication of such notice shall be the date in respect of 
which the damages shall be ascertained.

The foregoing furnishes the only basis of submission possible 
and must lie held to eontain the limitations of the claim made, 
and authority of the arbitrator to determine the damages suffered 
by reason of the construction of the work in question.

It is to be oliaerved that the claim could only arise after the 
completion of the work as evidenced by the final certificate of him 
in charge of the work and upon the notice of the city clerk forth
with thereafter.

The date of that publication “shall be the date in respect of 
which the damages shall lie ascertained."

The Court of Appeal, in goiyg beyond that date of October 19, 
1914, I submit with respect, erred by exceeding the powers there 
given by this statutory submission to the arbitrator.

It was not the condition of things existent two or three years 
before that time, but simply how much the completed structural 
changes affected the value of the appellants’ property on October 
19, 1914, by depriving it of the advantages the owner would have 
enjoyed had the said changes on the street never taken place.

Hence importing into the matters to be considered the destruc
tion of a property by fire in the month of January, 1912, and the 
insurance money secured in relation thereto, was doing that for 
which there was no authority.
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The above statutory provision seems novel and may he unique, 
nevertheless it is what those concerned for respondent chose to 
induce the legislature to provide.

Fach expropriating statute generally fixes a time for deter
mining the damages to meet the particular case in respect of 
which provision is made. The fact that usually the question of 
what dan'ages any party may suffer by reason of the execution of 
any public project having to lie determined Indore such execution 
is entered upon, may have led to the misconception of the court 
below in regard to what should fall within the operation of the 
section in question.

It is to lie observed that any statute passed, competent for any 
parliament or legislature to pass, authorizing the execution of any 
work, gives no right to those suffering thereby to recover dan ages 
in respect thereof unless provision for compensation or damages 
is provided for. I repeat the only provision made herein seems to 
be that which I have quoted.

The api>eal does not enable us to determine whether or not the 
point of view taken by the arbitrator and his measure of damages 
were correct. We can only determine herein whether or not the 
limits of the submission have been exceeded or not.

The appeal should be allowed and the judgment of the court 
below, so far as relative to the item of $6,484, amended by restor
ing said sum to the amount awarded appellant, with costs of this 
appeal to the appellant.

Anglin, J.:—When the defendant city constructed the sub- 
v ay which gave rise to the claim for compensation or damages 
before us on this appeal, it was governed by the City Act of Sas
katchewan (R.S.S. 1909, c. 84). No part of the claimant's prop
erty having l>een taken, his claim for injurious affection fell under 
s. 247 of that Act. That section prescribed that such a claim 
should be filed with the city clerk within 15 days after publication 
in a local newspaper of notice of completion of the work, which 
the municipal council was directed to give. Sub-s. 3 is in the 
following terms:—

3. The date of publication of such notice shall be the date in respect oj 
which the damages shall be ascertained.

This provision, in my opinion, admits of only one construction. 
It prescribes that the compensation of the claimant should be the 
amount of the depreciation in the value of his property, as it stood
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at the date set, due to the work in question, i.e., he should be 
awarded the difference between its value as it then stood with the 
work constructed and what would have been its value as it then 
stood had the work not been constructed. The use in sub-s. 3 of 
the words, “the date in respect of which" makes tills abundantly 
clear; and a comparison of the language of that sub-section with 
the corresponding clause at the end of sub-s. 2 of s. 240 removes 
any possible ground for contending that the words “in respect of 
which" are not more than an equivalent of “at which."

Mr. Blair very properly directed our attention to the language 
of s. 245 restricting the damages to such “as necessarily result 
from the exercise of (the) [lowers" of the city. But I find nothing 
in these terms which would justify our placing any other con
struction than that which I have indicated on sub-s. 3 of s. 247. 
Of course the damages to lie allowed must be confined to the 
depreciation in value which the claimant's property as it stood at 
the date of publication of the notice of completion had suffered 
as a necessary result of the work d >ne by the municipality in the 
exercise of its powers. The owner cannot enhanqp his damages 
by introducing fanciful considerations.

He is apparently not entitled to compensation for loss sustained 
during the construction of the work owing to reduction in the 
rental value of his property, or other inconvenience. That is one 
of the anomalies of this peculiar legislation. Another is that if the 
work is not completed there would appear to be no provision for 
any compensation although serious loss may have been entailed.

But, with great respect, I am unable to appreciate the bearing 
on the claimant’s right to compensation of the fact that [lending 
the construction of the work he recovered some insurance in 
respect of injury to his buildings by fire. Neither is the relative 
value of his buildings when the work was begun and when it was 
completed a matter for consideration in determining the com
pensation to be awarded under the statute.

Although sub-s. 3 of s. 247 is probably a unique provision in 
legislation of this class, it is not at all unjust that the claimant 
should be compensated on the basis fixed by it. He is entitled to 
make the most of liis land—to build upon it so as to use it to the 
best advantage. Its possibilities when so utilized must be taken 
into account in determining its value to him and in estimating the
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depreciation caused by the work constructed by the municipality. 
For this purpose a building should be valued not according to its 
cost—it limy lie very extravagant for the locality and therefore 
unprofitable—but upon the basis of its rental value, and deprecia
tion must lie measured on the same footing.
^ 1 am, with deference, of opinion that the Court of Appeal erred
in disallowing $6,484 awarded by the arbitrator for damages in 
respect of the claimant's building anil that this item of the award 
should lie restored. The appellant is entitled to his costs of the 
appeal to this court and also to his costs of the defendant's motion 
More the Court of Appeal to vary the minutes of its judgment.

Hhodkur, J.:—In 1911 the respondent corporation commenced 
the construction of a subway on Broad St., in the City of ltcgina. 
The appellant was the owner of lands and buildings fronting on 
that subway but which were not taken and expropriated. How
ever, those lanils and buildings were injuriously affected by the 
construe .on of that work, since it partially lowered the grade of 
the street.

In 1912 a fire occurred in the appellant's buildings; and, as 
they were insured, he recovered the insurance money and lie 
rebuilt them.

The subway was completed in 1914 and, as required by the 
law, a notice was published in October, 1914, by the city clerk. 
By the law of Saskatchewan, the liability of the municipal corpora
tion to pay compensation for land injurious!)’ affected is not 
limited to the cases where some land has liecn actually taken by 
the city but it exists in any case where land is injuriously affected 
by the exercise of the power conferred by the Act. Yachon v. 
City of Prince Albert (1916), 9 S.L.R. 80.

In the case of land taken a plan has to lie filed shewing the 
land which is to be expropriated and the work which is to be done; 
and the names of the owners must lie filed with the city clerk. 
Those owners are then notified and the claims for compensation 
must lie filed within 15 days from the date of the deposit of the 
plan.

In the case, however, of land not taken but simply injuriously 
affected, the owner of the land has to file his claim for damages 
with the city clerk, within fifteen days after notice has been given 
in a local newspaper of the completion of the work. (8. 247, 
c. 84, R.S.S. 1909.)
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Regina.

The law also provides that “the date of publication of such 
notiee shall lie the date in respect of which the damages shall lie 
ascertained."

So, we see that there are different provisions in the case of 
lands taken and of lands injuriously affected. In the first ease 
the owner is obliged to make his claim within 15 days of the deiiosit 
of the plan; and in the case of land simply injuriously affecte;!, 
the claim has to lie filed within 15 days after the notice of com
pletion has been given.

McCarthy filed his claim in due time after the notice of com
pletion was given. In the judgment a quo McCarthy was denied 
the right to claim any compensation in respect of his building 
because the property had been built on after the commencement 
of the subway. 1 am unable to agree with that proposition. The 
law states specifically that the date of publication of the notice 
of completion shall lie the date at which the damages shall lie 
ascertaincd. Then, we have to find out what buildings were on 
the property when the work was completed, and the extent to 
which those buildings are injuriously affected. We have nothing 
to do as to whether those buildings were of recent date or not.

Of course, if something had been done by the owner so as to 
unduly increase the burden of the city as regards the compensa
tion to tie paid, the situation might lie different (Mercer v. hirer- 
pool, St. Helens it' Lancashire R. Co. (1904), 73 L.J.K.B. OtiO, 002 
But tlicre is no suggestion in this case of any such fraudulent 
action on the part of the land owner.

In those circumstances, I am of opinion that the appeal should 
lie allowed and that the appellant should lie entitled to recover 
the sum of *0,484 for damages as to his building with costs of this 
court and of the motion to amend the judgment in the court 
below.

Mignavlt, J.:—The only question which arises here is as to 
the construction and effect of certain provisions of the statute 
governing the respondent previous to 1015.

The appellant claimed compensation for land and buildings 
injuriously affected by the construction of Broad St. subway, 
being an extension north of Broad St. across the right-of-way of 
the Canadian Pacific Railway to Dewdney St., in the City of 
Regina. No part of the appellant's land or buildings was taken.
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hut he claimed that they were injuriously affected by the con- _ 
st ruction of the subway and demanded the sum of $81,000 for his 8. C. 
damages. Public notice of the completion of the subway was McCarthy 
given on October 17, 1914, the work of construction of which had *'• 
legun about September 18, 1911. Keuiwa.

On January’ 10, 1912, the appellant's building on lots 24, 25 Mi^üà.j
and 26 was destroyed by a fire which also damaged his building 
on lots 27 and 28. The building on the two latter lots was 
repaired or rebuilt in the spring and summer of 1912, and was in 
the san e condition as repaired or rebuilt on the date the damages 
were assessed, namely, October 14, 1914. The appellant filed his 
claim for damages on October 22, 1914.

The arbitrator awarded to the appellant $21,334. The 
respondent then appealed to the Supreme Court of Saskatchewan 
cu banc, where, as appears by the judgment of Newlands, J., of 
Novemlier 27, 1917, a reduction of $4,050 was made in the amount 
awarded to McCarthy. Sul>sequently, on July 15, 1918, on a 
i: otion of the resjxmdent to amend the minutes of judgment, the 
amount of $6,484 was further deducted from Mr. McCarthy's 
award for the reasons stated by Newlands, J., as follows:—

In this matter, Mr. Blair, for the city, called the attention of the court 
to the fact that the learned arbitrator in assessing the damages to the McCarthy 
property had included in his award the building upon the property, and had 
allowed 40 per cent, depreciation for damage to the same by the subway; 
that the evidence shewed that the building which had been upon this property 
at the time the subway was commenced had been destroyed by fire some three 
months after the commencement of that work; that McCarthy had collected 
the insurance and had rebuilt.

This matter was not dealt with in our previous judgment through aù 
oversight.

As the building which is now upon the property was built after the com
mencement of the subway, it cannot be said to be injured by that work, so 
McCarthy would not be entitled to any damages on that account. Neither 
can the rebuilding be considered as a repair of an existing building, as urged 
by Mr. Jonah, because after the fire it could not be used for any purpose, and 
was not such a building as could be damaged by the building of the subway.

The building was damaged by fire, for which McCarthy was paid by the 
insurance company, not by the subway.

There should, therefore, be deducted from the award to McCarthy the 
suzn of $6,484, the amount allowed for damage to the building.

Mr. McCarthy now appeals from the judgment thus reducing 
his award by $6,484.

6—16 D.L.R.
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I am, -will deference, of the opinion that this reduction should 
not have lieen made.

The sections of c. 84, H.8.S. 1909, which governed, at all the 
dates in question in this case, the conqiensation payable for land 
taken by the respondent, or for land injuriously affected by the 
construction of public works by it, are the following:—(The judge 
here cited ss. 245, 246 and 247.)

A clear extinction is here made Ijetween compensation fen 
lands taken by the city and compensation for lands not taken but 
injuriously affected by a public work constructed by it.

In the case of lands taken, plans and specifications of the lands 
and work are eleposited with the city clerk before taking the lamb 
anel thereupon the city clerk neitdics the owners of the lands to be
taken, and the date of the deposit of the plans and specifications is 
that with reference to which the amount of the compensation for 
such lands shall be ascertained.

In the case of lands not taken but injuriously affected, the 
owner notifies the city clerk of his claim for damage's within fifteen 
days after notice has Ix-en given in a local newspaper “of the com
pletion of the work," and the elate of publication of such notice 
“shall be the date in respect of which the damage« shall be ascertained.

Since the date of the notice of the completion of the work is 
the date in respect of which the damages to lanels not taken but 
injuriously affected shall Ire ascertained, it is entirely immaterial 
whether during the construction of the work the buildings of the 
appellant w< destroyed by fire and rebuilt by him. It is also 
immaterial lether or not the appellant received insurance money 
on acco of the destruction of the building. I cannot, with 
respect, agree with Newlands, J., when he says that as the build
ing which is now on the property was built after the commence
ment of the subway, it cannot be said to be injured by that work. 
The roadway was narrowed from 100 ft. to about 33 ft., and any 
building erected on such a roadway would be damaged by the work. 
In other words, it would generally be worth less than if the road
way had not been narrowed. It is true that McCarthy received 
the amount of his insurance, but apparently he employed it to 
rebuild, and there is nothing in the statute preventing him from 
so doing. There is no suggestion of fraud on his part or of any 
attempt to injure the city. .What he did was to replace at his own 
cost a building which was on the property when the work began.
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Moreover, as I have stated, the statute is dear and the only 
date to be considered for the puipose of determining the com
pensation to which the appellant is entitled is that when the notice 
of completion of the work was published.

I would, therefore, allow the appeal with costs as stated by 
my brother Anglin, and fix the compensation to be paid to the 
appellant at the sum of #17,284, being the amount allowed by the 
court lielow liefore the reduction was made.

Appeal allowed.

Re WENTZELL.

A’oru Scotia Supreme Court, Harris, C.J., Russell, J., Ritchie, E.J., and 
Chisholm, J. April It, 1919.

Wills (§ 111 A—78)—Will written by seaman—On envelope under 
stamp—Probate—Construction—Validity.

A will, written by a seaman on an envelope, addressed to the young 
lady to whom he was shortly to be married ; in the following words: 
" If 1 never return my will for you is two thousand five hundred, 12000,500, 
my share land shares vessels remainder for mother,” held to be properly 
interpreted as giving the fiancee the shares of the vessels owned by the 
deceased. The will having been admitted to probate by the judge of 
probate after proof in solemn form there was no appeal from his decree.

Appeal from the judgment of 8. A. Chesley, judge of probate 
fur the County of Lunenburg, and the deeree granted thereon, 
admitting to probate the will of a seaman written by him in a small 
space on the outside of an envelope during the course of the voyage 
upon which he was lost. The will was covered with two large 
Barhadoee postage stamps, and was not found for some time after 
the receipt of the letter enclosed in the envelope, which was ad
dressed to a young woman to whom the deceased was to have been 
married on his return from the voyage upon which he was lost.

The judgment appealed from is quoted in the opinion of 
Ritchie, E.J.

T. It Robertson, K.C., and l). F. Matheson, K.C., for appellant ; 
t". II". Lane, K.C., for respondent.

Harris, C.J.:—Colin Wentzell was a seaman, and living at 
sea wrote a letter addressed to Gladys Keddy, the young lady to 
whom he was shortly to lie married, and under the two large 
Barbadoes stamps on the envelope addressed to Gladys Keddy 
there was found printed or written with a pen in the handwriting of 
the deceased the following words:—

Nov. 28. If I never return my will for you is two thousand five hundred
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N. 8. 12000,500 my share land shares vessels remainder for mother. (8gd.) Colin
ÿ" ç Wentsell.

—— The will was admitted to probate by the judge of probate after
Wentiell. proof in solemn form, and there is no appeal from this decree.
Hams.cI T'he estate was sulieequently settled anti a claim of the mother 

for the board, etc., of the deceased for $1,200 was allowed at 
$360.

The judge of probate, in making the decree for distribution, 
interpreted the will as giving Gladys Keddy the shares of the 
vessels owned by the deceased. The will is not good as to the 
real estate as s. 9 only applies to personal property. There is an 
appeal from this decree, and the following questions have been 
raised: 1. In removing the stamps some of the letters of some 
of the words were obliterated, or partly so, and among others 
the letter “o” in the word "you” is partly obliterated, and it is 
argued that the word “you" is not apparent and that there is an 
entire destruction pro tanto of the will, and, therefore, a revocation 
of the devise of the $2,500 under the provisions of s. 21 of the Wills 
Act.

I do not think s. 21 of the Wills Act has anything to do with 
the question. No alteration of the will was ever intended, and that 
section obviously refers only to a will executed with all the formali
ties of the Wills Act, but it is not necessary to decide that question 
because it is in my opinion perfectly apparent that the word ill 
question is “you"; the letters “y” and “u” are not obliterated, 
but the “o” is partly obliterated. It is clear that what happened 
is that part of the letter came away with the stamp when it was 
removed, but no one can look at the writing and make anything 
out of it but the word “you. ” The objection fails.

Then it is said that the will correctly interpreted means that the 
$2,500 is to go to Gladys Keddy, and the share of the deceased 
in the land and shares in the vessels and the remainder of the 
estate is to go to the mother. I cannot agree with this contention. 
The words “my share land shares vessels” are, I think, part of the 
gift to Gladys Keddy. If the object of the deceased was to give 
Gladys Keddy only the $2,500, he would not have added the 
words referred to but simply have said “remainder for mother.” 
The words if read as a part of the gift to Gladys Keddy have a 
full meaning; they are surplusage if read as connected with the 
gift of the residue of the estate to the mother.
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The natural meaning of the words as used seems to imply a 
gift to Gladys Keddy of the shares and then the residue of the S. C. 
estate to the mother. re

There is what appears to be a bracket after the word “vessels” Wentzell. 
and before the word “remainder” as if to separate the two words, but, Harris. c j. 
quite apart from this, I think the meaning is dear, and that the 
judge below correctly interpreted the instrument.

The only other question in the case is as to the claim of the 
mother for board. After a careful perusal of the evidence I am 
clearly of the opinion that the judge of probate should not have 
allowed any part of the claim of the mother. It was clear that 
she never intended to make any charge and had no legal claim, 
and that her account was only filed for the purpose of endeavouring 
to get back something out of the estate which otherwise would 
go to Gladys Keddy under the will. There is, however, no appeal 
by Gladys Keddy against the $3ti0 allowed to the mother by the 
judge of probate, and it will stand.

The appeal should be dismissed with costs to be paid personally 
by the appellant.

Russell, J.:—I concur with my brother Ritchie. Ruwii.i.
Ritchie, E.J. :—I copy from thé decision of the probate judge:— Richie, e.i.
The late Colin Wentzell, a young man about 33 years of age, was lost at 

sea on December 23, 1916, 4 days before the arrival in Mahone Bay of the 
schooner “ Alforetta,” on which he had shipped as mate for the round voyage 
from Liverpool to Barbadoes and return, via Turks Island, to Mahone Bay.
While engaged as a seaman on this voyage, during the temporary stay of the 
vessel in Barbadoes, he wrote and posted a letter to the young lady with 
whom he had been keeping company for some 14 years, Miss Gladys Keddy.
The letter was received by her early in December, having been posted in 
Barbadoes on November 28, 1916. About these facts there can be no ques
tion. It is also proved with sufficient clearness, and without any evidence 
suggesting a doubt as to the fact, that the deceased and Miss Keddy were to 
have been married soon after his return from the fatal voyage.

Miss Keddy states that she read his last letter, one of many received by 
her from him during his absence from home, a number of times. On closing 
the envelope on the occasion of a re-reading of the letter on the night of 
January 21, after attending a memorial service in the local church at which 
special reference was made to his loss, she observed, she says, several letters 
written on the inside of the envelope. The next day she showed them to a 
younger sister, who attached no significance to them. On the following day,
January 23, a neighbour, Mrs. Norman Eisenhauer, called in the evening and 
the letter and envelope were shown to her by Miss Keddy. After looking at 
the letters on the inside of the envelope, they both say, and making two guesses 
at their meaning, Mrs. Eisenhauer tried again and suggested that the letters
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“Rein Stp.” meant “remove stamp.” Mrs. Kisenhauer, they both say, then 
steamed the stamps over the tea kettle in the kitchen and removed them, 
throwing them on the kitchen floor. When the stamps were removed, they 
say, and they are corroborated by Mrs. Fred Boehner, who had just then 
entered the house, the following words were seen printed with a pen on the 
space previously covered by the two half-penny Barbadoes postage stamps: 
“If I never return my will for you is two thousand five hundred my share 
land shares vessels remainder for mother. Colin Wentzell."

This paper writing was duly admitted to probate as the last 
will and testament of Colin Wentzell, and as to this there is no 
appeal. The appeal is as to the proper construction of the will 
and as to an alleged obliteration, and also it is contended that an 
amount allowed for sendees rendered by Sarah Wentzell, one of 
the administrators, should be increased. As to the $2,500 it is 
contended that there is an intestacy apparently l)ecause the letter 
“o" is not discernable with the naked eye; indications of the "o'" 
can be discerned with a magnifying glass. I am perfectly satisfice I 
that the “o” was originally the middle letter of the word “you" 
as written by Wentzell, and that it was obliterated, so far as it is 
obliterated, by the removal of the stamp; the only object which 
Wentzell had in covering the writing with the stamps was to 
conceal it until it reached Miss Keddy. He then intended her to 
remove them. I am bound to assume this because it is incidental 
to the decision of the probate judge from which there was no appeal.

I think it is obvious that this contention cannot prevail, 
and the point is, in my opinion, not sufficiently serious to In1 
worthy of being dealt with at greater length.

The share in the land is out of the case, as a will of this kind 
is only applicable to personal property.

The next contention was that upon the true construction 
of the writing which has been held to lie a will, the vessel shares 
were intended for the mother and not for Miss Keddy. This 
is a more or less arguable question of construction, and I can 
understand that different views might be held in regard to it.

I am, however, of opinjon that Wentzell's intention was that 
the $2,560, the shares in the land and vessel shares should go to 
Miss Keddy, and the remainder, whatever it might be, to his 
mother. I think that is the true construction.

The only remaining question is as to whether the $360 allowed 
to Mrs. Wentzell for services should lie increased. Under all 
the circumstances of this case I would be glad to do so, but it is
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quite impossible under well settled law. In view of the relationship
of mother and son, Mrs. Wentzvll is not entitled to recover at all s. <*!
unless by virtue of an express contract. There is no such contract ;
the only thing that saves the 8300 for Mrs. Wentzell is the fact " kntzkli..
that no appeal was taken from its allowance. Ritchie, e. j.

I would dismiss the appeal.
Chisholm, J.:—I agree that the appeal should lx* dismissed, chiehuim.i. 

In this matter the principal difficulty which I find is to determine 
whether the testator intended his shares in land and shares in 
vessels to go to his mother. The will, one must hold as the appeal 
comes to us, was written by a seaman who was endeavouring to 
make a testamentary disposition of his property within the space 
covered by two Barbadoes postage stan ps, and we cannot expect 
him to effect his purpose with the order and logical sequence of a 
professional n an or trained business man.

It is contended by appellant that the testator intended to 
give to her the shares mentioned together with any residue that 
remained; while it is argued for the petitioner that the shares 
were intended to go to her, as did the sun' of $2,500, and whatever 
thereafter remained was to go to the mother. The words are 
open to both constructions, and in adopting the construction 
put upon them by the judge below, I must state that I am not free 
from doubt. A pjx'al dismissed.

CANADIAN PACIFIC R. Co. v. HAY.

Sujtreme Court of Canada, Sir Louis Davies, C.J., and Iduigton, Anglin, 
Brodeur and Mignault, JJ. March 3, 1919.

Carriers (§ II G—101b)—Passenger on train—Reftsai. to stop train
FOR HIM TO ALIGHT—AGREEMENT OF BRAKEMAN TO SLOW UP—
Passenger jumping under direction of brakeman—Injury— 
Liability of company.

A traveller on a railway train who, wishing to alight at a station where 
the train does not stop and which is not the destination to which he 
has bought his ticket, assents to a suggestion of the brakeman that the 
train should be slowed down in order that he may jump from the moving 
train, takes all the risk of alighting, although he acts under the direction 
of such brakeman as to when it is safe to do so.

[Hay v. Canadian Pacific R. Co., 40 D.L.R. 292, reversed; Grand 
Trunk R. Co. v. Mayne (1917), 39 D.L.R. 691, approved.)

Appeal from the judgment of the Court of Appeal (1918), 
40 D.L.R. 292, 11 S.L.R. 127, 23 Can. Ry. Cas. 275, reversing 
the judgment of El wood, J., at the trial, and ordering a new trial. 
The trial judge had dismissed the action with costs. Reversed.
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Tlie respondent, who was a passenger on appellant’s train 
travelling from Swift Ciment to l’ia|>ot, changed his mind as to his 
destination and got off the train at Cardell and was injured. 
According to evidence, the appellant knew that the train would 
not stop at Cardell living told so by the brakeman; but the latter 
added that he would slow up the train and that the respondent 
could jump off. When respondent was ready to get off, the 
brakeman told liim not to do it until he told him to; then re
spondent waited a short time until the brakeman told him to 
jump and he did so. The trial judge has found that the train was 
then travelling at the rate of about 12 miles an hour.

IV. E. Emules, K.C., for respondent.
Davies, C.J.:—In my opinion this appeal must be allowed.
Tbe plaintiff respondent in jumping off the car at the time 

and under the circumstances he did clearly did so “taking a 
chance" and at his own risk. Even if his statement as to having 
done so with the actual concurrence of the brakeman of the car 
and at the latter's suggestion to jump when the brakeman told 
him to is accepted that will not absolve the plaintiff from blame 
or remove the case from the category of contributory negligence 
He was a man 28 years of age, experienced in travelling and knew 
well the risk he was running as he stated the train was going 
at the rate of from 8 to 10 miles an hour when he jumped off. It 
was a foolhardy thing to have done, and he must lie taken to have 
assumed the risks which such an action inevitably involved.

I would allow the appeal with costs throughout and dismiss 
the action.

Idinoton, J.:—I cannot say, os a matter of law, that a man 
in jumping from a train going at the rate of 8 or 10 miles an hour 
is doing what a reasonably prudent man should permit himself to 
do, much less so if going at 12 miles an hour. The former rate 
of speed is respondent's own guess of rate in question. The 
latter rate is the finding of fact by the trial judge.

The respondent seems to have been an experienced traveller 
and had the advantage of daylight to guide him in making an 
estimate of the rate of speed and of his chances in doing what he 
did.

There are many circumstances evident in this case which 
should appeal to another court (either that of parliament or it- 
delegate the Hoard of Kailway Commissioners) to supply for the
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public an efficient protective remedy in such like rircuii stances 
us rcs[*indent was placed, if the contentions set up on liehalf of 
appellant are well founded.

The one feature I have referred to in respondent's case seems 
an insuperable barrier in his way in tliis court and in this case.

Therefore, I can see no Rood to lie gained by directing ns the 
court below has done, a new trial. If respondent is entitled to 
succeed, the proper disjaisition of the cast- would be to so adjudge.

( In the faets as found by the trial judge he suffered a wrong, 
but took a risky ren cdy when induced by the appellant's brakeman 
to jump, and an equally risky one when In launched this suit, 
brand Trunk R. Co. v. Moyne (1917), 39 D.L.H. 091, 50 Cun. 
S.C.R. 95, 22 Can. Ry. Cas. 218, where plaintiff had a much 
stronger case but failed, must stand as a warning to travellers 
trusting braken en.

Anoli*, J.:—The proper conclusion from the plaintiff's own 
evidence, in my opinion, is that he assented to a suggestion of the 
brakeman that instead of the train being stopped at Cardell (a flag 
station and not the destination for which he had bought his ticket), 
to let him off, it should be slowed down and he might jump off. 
His story is that he asked the brakeman if he would stop the train 
at Cardell to let him off and when the brakeman replied that he 
would not but that he would alow up the train and the plaintiff 
could jump off, he, the plaintiff, answered “all right." He adds 
that he was prepared to do that and elsewhere he says that lie did 
not want to insist on the train stopping, as he knew he was entitled 
to, because he “thought it would lie all right.” Upon such a 
state of facts, 1 find it extremely difficult to hold that there was 
any breach of duty or negligence imputable to the defendant 
company. I think there was not.

But assuming that there was breach of duty on the part of the 
brakeman for which the defendant should be held responsible in 
failing to stop the train at Cardell to permit the plaintiff to alight, 
his act in knowingly jumping from the moving train, even if 
running only at 8 or 10 miles an hour, as he says it was (other 
witnesses place its speed at from 12 to 22 miles per hour), was not 
thereby excused. He certainly assumed the risk of being injured 
in doing so. Although by no means of the opinion that the mere 
fact of stepping or jumping off a train in motion is always to lie
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regarded as contributory negligence per sc, under the circumstances 
of this case I am satisfied that the plaintiff's admitted act amounted 
to such negligence—if indeed it was not the sole negligence—and 
his recovery' is thereby debarred.

The appeal should 1m* allowed and the judgment dismissing the 
action restored with costs here and in the Court of Appeal, if the 
defendant should sec fit to ask them.

Brodeur, J.:—I concur with my brother Anglin.
Mignault, J.:—I concur with my brother Anglin.

Appeal allowed.

Re LAND TITLES ACT.

BANK OF B.N.A. v. LONDON SASK. INVESTMENT CO. Ltd.

Saskatchewan Court of Appeal, Haultain, C.J.S., Lament and El wood, 
JJ.A. April It, 1919.

Taxes (§ III F—147)—Tax kalk— Application to Bl mmWiMl Easb 
ment—Duty or registrar—Purchaser’s right contested— 
uthorityA or registrar—Action against municipality—When 
necessary—Extinguishment or easement.

When a tax sale purchaser makes application to be registered as owner 
of the land set out in his tax sale certificate, the duty of the registrar is 
to cause to be served upon all persons who appear by the records of 
the land titles office to be interested in the lands sold, a notice requiring 
them within a specified time to contest the claim of the tax purchaser, 
or redeem the land. If the purchaser's right is contested on the ground 
that the sale was not openly and fairly conducted, the matter may be 
disposed of by the registrar. If, however, the ground is that the land is 
subject to an easement because such easement has not been properly 
assessed, it must be by action against the municipality. If no action 
is brought against the municipality the treasurer’s return (see Arrears 
of Taxes Act, 1915, tiask.) is conclusive evidence to the registrar of the 
validity of the assessment and the sale of the land for taxes, and the 
easement is extinguished.

[Reach v. Cropland (1918), 45 D.L.R. 140, annotated, followed.]

Appeal from the trial judgment in an action to determine the 
rights of a purchaser of land sold for taxes, the land lieing subject 
to an easement. Affirmed.

H. E. Sampson, K.C., for appellant; T. D. Brown, K.C., for 
respondent.

Haultain, C.J.S., concurred with Elwood, J.A.
Lamont, J.A.:—The appellant bank is the registered owner of 

lot 4 in block 151, Saskatoon, together with a right-of-way over and 
upon the westerly 15 feet of the south half of lot 5, adjoining.

The respondent company is assignee of the tax sale purchaser 
of the south half of said lot 5, sold for taxes on December 8,
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1915. The regularity of the tax sale is not questioned. The 
respondents made application to be registered as owners, under 
this tax sale transfer. The application was opposed by the 
appellants on the ground that the tax sale transfer could not 
deprive them of their right-of-way over lot 5, as their easement 
had not been assessed, nor had it l>een sold for taxes. To this, 
the respondent replied that the land covered by lot 5 had been 
assessed and sold, and that entitled them to a certificate of title 
freed from all encumbrances and claims against the land.

The question is, does the assessment of a lot by its registered 
number and the sale of the same for unpaid taxes extinguish an 
easement registered against the lot?

The City Act makes provision for the levying of taxes on 
“lands,” and lands are defined therein as including “lands, 
tenements and hereditaments and any estate or interest therein 
or easement affecting the same.” (S. 2, sub-s. 10). It will, 
therefore, be seen that provision is made for the assessment of an 
easement. Upon this is based the appellant’s contention, which 
is that the legislature having made provision for the separate 
assessment of an easement, the appellant’s right-of-way should 
have been assessed along with lot 4, while the south half of lot 5 
should have been assessed subject to the right-of-way, and that 
the tax sale certificate should have contained a reservation of the 
right-of-way.

The same argument was made before the Ontario Court of 
Appeal in the recent case of A. J. Reach & Co. v. Crosland (1918), 
45 D.L.R. 140 (annotated), 43 O.L.R. Ü35, which held that a 
right-of-way appurtenant is extinguished upon a sale and con
veyance of the servient tenement for arrears of taxes. In his 
judgment, Meredith, C.J.O., said, p. 144:—

It may be that Mr. Cooke is right, and that the proper way to assess is 
to assess the dominant tenement for the added value given to it by the right 
to the easement which appertains to it, and that the owner of the soil over 
which the easement exists should be assessed for a sum less by what has been 
assessed in respect of the dominant tenement. Assuming that, the difficulty 
here is that that course has not been followed; the land itself has been assessed, 
that assessment has been confirmed, and there is a provision in the statute 
making it binding notwithstanding that no notice of the assessment has been 
given to the parties affected. Then, in addition to that, an Act has been 
passed declaring the sale and conveyance made in pursuance of it to be valid. 
This is fatal to the appellants’ case, and the appeal must be dismissed.
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In the ease at bar the easement was not assessed, hut the south 
half of lot 5 was. Under the City Act, the taxes levied in respect 
thereof constitute a s|x*cial lien upon the land.

The Arrears of Tuxes Act (1915) makes provision for the sale of 
the land taxed and the acquisition of title thereunder. C. 21, 
s. 44 (1), makes the treasurer’s return, after the expiration of 2 
years from the date of the sale, conclusive evidence of the validity 
of the assessment, the levying of the rate and the sale of the land 
for taxes, and all other proceedings leading up to such sale.

Sub-secs. (2) and (3) are as follows:—(See judgment of Elwood, 
J.A.).

S. 155 (2) and (5) of the Land Titles Act (1917), 2nd sess., c. 18, 
which deals with lands sold under the Arrears of Taxes Act, in 
part reads ns follows:—(See judgment of Elwood, J.A.)

And suIms. (7) provides that in default of redemption Icfore 
the registration of the applicant as owner, all persons served with 
notice shall lie for ever estopped and debarred from setting up any 
claim to or in respect of the land sold for taxes.

It would, therefore, appear that when a tax sale purchaser makes 
application to be registered as owner of the land set out in his 
tax sale certificate, the duty of the registrar is to cause to Ire 
served upon all persons, who appear by the records of the land 
titles office to l>e interested in the lands sold, a notice requiring them 
within a specified tin e to contest the claim of the tax purchaser 
or redeem the land. If the tax purchaser's right is contested on 
the ground that the sale was not openly and fairly conducted, the 
matter may be disposed of by the registrar ; but if the tax pur
chaser’s right is contested on any other ground it must be by 
action against the municipality.

As no action has been brought against the municipality, the 
treasurer’s return was conclusive evidence to the registrar of 
the validity of the assessment and the sale of the land for taxes.

Had the appellant upon receiving notice of the company's 
application to be registered as owner brought an action against 
the municipality to set aside the tax sale in so far as it affected 
their right-of-way, because such right-of-way had not been properly 
assessed, it seems to me, at any rate as at present advised, that 
they might have expected to succeed. Where the legislature has 
provided for the assessment of an easement, it seems only reason-



46 D.L.R.] Dominion Law Reports. 93

able that the owner thereof should be able to protect his interest 
therein by compelling its assessment to himself. The difficulty 
here, however, is that such a course was not followed. The 
appellant bank contented itself with protesting to the registrar, 
who had no jurisdiction to question the validity of the assessment.

In my opinion, therefore, the appeal should be dismissed with 
costs.

F.lwood, J.A.:—The respondent is the assignee and purchaser 
of a tax sale certificate covering the south half of lot 5, in block 
151, plan Q.2, Saskatoon, which land was sold for taxes on Decem
ber 8, 1915, under the provisions of the Arrears of Taxes Act, 
to the City of Saskatoon, and was duly assigned by writing con
taining apt words in that behalf on June 3, 1916, to the respondent. 
The tax certificate has not mentioned thereon or contained therein 
any exceptions, reservations, liens, privileges, encumbrances or 
interests res]acting the said land. The respondent made applica
tion to be registered as owner of the said land on Decemlier 18,
1917, and duly served all parties having any interest, lien, privilege 
or encumbrance in or against the property described on the said 
tax certificate with notice of said application as required by the 
Arrears of Taxes Act; the last of such services being effected on 
February 4, 1918, and in particular served the ap|>ellant and the 
Bank of Hamilton with true copies of said notice. On August 7,
1918, the respondent applied for title to the said land. The 
registrar of the Saskatoon Land Registration District refused to 
register the respondent as owner of the said land unless the certifi
cate of title for said land to be issued to the respondent should 
have endorsed thereon an easement and caveat appearing on the 
certificate of title of the former owner of said land. Such easement 
is one which had been granted to the appellant and is a right-of- 
way 15 ft. wide from east to west extending across the whole 
of said land from north to south, and had lieen duly registered 
against said land.

The respondent, being dissatisfied with the refusal of the 
registrar, petitioned the master of titles to order the registrar 
to issue a certificate of title to said land in the name of the re
spondent, clear of all encumbrances. The matter came before 
the master of titles, counsel appearing for the appellant and 
respondent, and on January 15, 1919, the master of titles directed
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the registrar that, unless the land was redeemed, he should issue a 
certificate of title in the name of the respondent, clear of all claims, 
interests or encumbrances of any person. From that decision 
this appeal is taken.

It appears that the appellant is the registered owner of a 
portion of lots 1, 2, 3, and 4, in said block, and that the portion 
of said lot 4 so owned by the appellant immediately adjoins said 
right-of-way, which is the subject of said easement, and that it 
is to the land so owned by the appellant that said easement is 
appurtenant.

For the appellant, it was contended that the City of Saskatoon 
should, in assessing the land with respect to which the respondent 
claims the title, have assessed it subject to the easement granted 
to the appellant, and that such easement should have been assessed 
as appurtenant to the appellant's land, and that, the assessment 
not being so made, was void, and the sale under such assessment 
should be set aside, or, at any rate, not given effect to; or, if given 
effect to, the certificate of title to be issued to the respondent 
should have endorsed thereon that it is subject to the easement 
to the appellant.

On behalf of the respondent, it was urged before us that 
neither the registrar nor the master of titles has any jurisdiction 
to enter into an inquiry as to whether the assessment of the land 
in question is effectual to bind the appellant’s easement; that 
the sole duty of the registrar is to give effect to the tax certificate, 
as provided for by s. 155 of c. 18 of the Statutes of Saskatchewan 
(Land Titles Act) 1917, s. 2, and by the Arrears of Taxes Act, c. 21, 
of the Statutes of Sask. for 1915.

S. 155 of the Land Titles Act, sub-secs. 1, 2, 5, and 7, is as 
follows:

(1) In case land is sold for taxes under the Arrears of Taxes Act or any 
other enactment that may be from time to time in force in Saskatchewan for 
collection of arrears of taxes, the tax purchaser or his assigns, when applying 
for title, shall furnish a tax sale certificate from the treasurer of the munici
pality.

(2) The registrar shall not inquire into any irregularities in a tax sale or 
in any of the proceedings relating thereto or in any of the proceedings prior 
to or connected with the assessment of the land, but he shall, before register
ing the tax purchaser or his assign as owner, satisfy himself that the sale was 
openly and fairly conducted.

(6) The registrar shall cause to be served upon all persons, other than 
the tax purchaser or his assigns, who appear by the records of the land titles
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office at the time of the filing of the application for title to be interested in 
the lands sold, a notice requiring them, within a time therein to be limited, to 
contest the claim of the tax purchaser or his assign, or to redeem the land.

(7) In default of redemption before the registration of the applicant as 
owner, all persons so served with notice, or who but for the provisions of 
sub-6. (6) would be entitled to service, shall be forever estopped and debarred 
from setting up any claim to or in respect of the land sold for taxes, and the 
registrar shall register the person entitled under such tax sale as owner.

It will l>e observed that sub-s. (2) of the above section provides 
that the registrar shall not inquire into any irregularities in a 
tax sale, etc.

S. 52 of the Arrears of Taxes Act is as follows:—
52. The registrar shall not be obliged to ascertain or inquire into the 

regularity of the tax sale proceedings or any proceedings prior to or having 
relation to the assessment of the said land,
and it would seem to follow that, if the registrar is not to inquire 
into any irregularities, he would not have power to inquire into 
or determine whether or not the sale is a nullity. I apprehend 
that the registrar has only such power as is granted to him by 
some Act, and unless there is soire Act which gives him power 
to inquire into or determine the validity of a tax sale he cannot so 
inquire into or determine.

S. 44 of the Arrears of Taxes Act is as follows:—
44. Upon the expiration of two years from the date of sale the treasurer's 

return to the registrar hereinafter provided foi shall in any proceedings in 
any court in this province, and for the purpose of proving title under the 
Land Titles Act, be, except as hereinafter provided, conclusive evidence of 
the validity of the assessment of the land, the levy of the rate, the sale of the 
land for taxes and all other proceedings leading up to such sale, and that the 
land was not redeemed at the end of said period of two years.

(2) Notwithstanding any defect in such assessment, levy, sale or other 
proceedings, no such tax sale shall be annulled or set aside except upon the 
following grounds and no other: that the sale was not conducted in a fair 
and open manner, or that the taxes for the year or years for which the land 
was sold had been paid, or that the land was not liable to taxation for the year 
or years for w hich it was sold.

(3) All actions, suits or other proceedings to set aside or annul a sale of 
land for taxes shall be brought or taken against the municipality, and it shall 
not be necessary to make the tax purchaser a party thereto.

(4) No such suit, action or proceeding shall be brought or taken after 
the issue of a certificate of title to the tax purchaser or his assigns.

(5) After the issue of a certificate of title to the tax purchaser or his assign, 
the former owner or his assigns shall have no claim for damages agai st the 
municipality or against the assurance fund.

It will be observed that sub-s. (2) of s. 155 of the Land Titles 
Act (1917) provides that the registrar liefore registering the tax
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purchaser shall satisfy himself that the sale was openly and fairly 
conducted, and it seems to me that, except for the latter ground— 
which it will be noticed is one of the grounds mentioned in sub-s. 
(2) of s. 44 of the Arrears of Taxes Act—the sale can only be 
questioned by an action in the courts, and not in proceedings 
before the registrar or the master of titles.

S. 51 (2) of the Arrears of Taxes Act is as follows:—
(2) After the issue of such certificate, no person except the tax pur

chaser or those claiming through or under him, shall be deemed to be rightly 
entitled to the land included in such certificate of title or to any part thereof, 
or to any interest therein or lien thereon, whose rights in respect thereof 
accrued or commenced to accrue prior to the issue of such certificate of title.

The effect of that sub-section is to give a tax purchaser, who 
receives a certificate of title, a title to the land for which the 
tax certificate has issued freed from all claims or interests or 
rights of any and all persons whose rights in respect thereof 
accrued or commenced prior to the issue of such certificate of 
title, and, in the case at bar, the respondent on receiving a certifi
cate of title to the land in question would take it freed from this 
easement.

The sole duty of the registrar was to give effect to the docu
ments before him, and, under the sections of the Acts which 
I have quoted above, this would mean that he should issue a title 
to the respondent freed from such easement, unless restrained in 
some way by some action or proceeding in the courts. So far as 
appeared before us, no such action or proceeding has been taken.

I refrain from expressing any opinion upon the effect or validity 
of the assessment which led up to the sale in question, or of the 
sale itself. The question of the validity of such sale or assessment 
is one which can only be properly inquired into by an action 
brought through the courts, and not in these proceedings.

In my opinion, therefore, this appeal should be dismissed with 
costs. Appeal dismissed.
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GODSON v. P. BURNS & Co.
Su/inmc Court of Canada, Sir Louis Davits, C.J., and Idington, Anglin, 

Hradcur and Xliynaull, //, February 17, 1919.

Landlord and tenant (§ II B—10)— Lease—Provision for renewal— 
Terms of to be agreed upon—Covenant as to costs of altera
tions—Fixtures to become property of lessor—Trade fixtures 
NOT INCLUDED.

Under a lease providing for a renewal " ujH>n such terms as may lie 
mutually agreed upon," and further providing that "in the event of a 
renewal of this lease not being granted .... the lessor shall pay
to the lessee .... the actual costs . . . . of alterations
and additions,” the lessor is liable if no agreement for renewal is in fact 
made no matter how unreasonable one of the parties may be as to the 
tenus and conditions of renewal.

A clause providing that ‘‘all improvements, alterations and fixtures 
constructed or made or to be constructed or made in or u|>on the said 
premises shall become the absolute property of the lessor,” at the 
expiration of the lease does not include trade fixtures, and these the lessee 
is entitled to remove.

Appeal from the Court of Appeal for British Columbia affirming 
the judgment of the trial judge, Gregory, J., and maintaining the 
plaintiff's action with costs. Affirmed.

A. H. Clarke, K.C., for respondent.
Davies, C.J.:—For the reasons given by Macdonald, C.J., and 

Martin, J., in the Apjieal Court, which are together quite satis
factory to me, 1 think this appeal must fail and should be dis
missed with costs.

Idington, J.:—The answers to the only questions raised 
herein depend upon the construction of the lease. I am of the 
opinion that the trial judge and the Court of Appeal have correctly 
construed the same.

The language used in expressing the agreement of the parties 
might have lieen more explicit, but I do not think it difficult to 
understand and accurately determine its meaning, if we pay 
attention to the business the parties had on hand.

I do not think we can help the solution of the problems pre
sented by paying attention to the business which some other 
parties long ago had in hand and the language they used relevant 
thereto.

It is quite clear the parties postponed for nearly 5 years the 
settlement of the terms of a renewal lease and depended for the 
protection of their respective self-interests upon the development 
by work to be done within the meaning of the contract as likely to 
ensure a renewal upon reasonable terms. For who could imagine a 
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__ lessor as living likely to pay 815,000 for the privilege of refusing a 
H. ( lease upon reasonable terms?

Ciousox This lessor did so refuse and imagine<l he could by devious
methods escape paying the 815,000. And he has thereby started 
the amusing exhibitions of dialectical skill necessary to enable
methods escape paying the 815,000. And he has thereby started

Tdington, j. him to hope to escape the consequences of so doing.
The meaning of the word “fixtures” in the clause which has 

lieen for convenience sake numbered five, but not so in the instru
ment, is primâ facie more fairly arguable.

Seeing, however, that the operation of the whole scheme was 
expressly made dependent upon the following paragraph in clause 
2:—

Provided, however, that the plan and specifications of any such altera
tions or additions shall he first submit ted to and approved by the lessor;
and seeing further that he paid, as is admitted, $5,000 on account 
of such work and there is not pretended to have ever l>een any other 
“plans and specifications” than those adduced in evidence, I 
accept them as an infallible guide and especially so when couplet! 
with the later conduct of the lessor and his language in his corres
pondence as to “fixtures. ”

These plans and sjiecifications seem to have no relation to 
such fixtures as now in question, and hence any claim in resixvt 
of their removal must be founded upon something else which is not 
discoverable in the lease when read in light of the law relevant to 
trade fixtures owned by a tenant.

How a lessor so keenly alive to his selfish desires as appellant 
seems to have l>een, failed to object to their removal, done openly 
under his own eyes or those of his agent, surprises me. And his 
solicitor's failure to recognize the possibility of claiming therefor, 
till over a year after the pleadings were closed, indicates how 
little either expected from such a claim.

And even v\hen amended then, 1 incline to think as urged by 
respondent's counsel, he failed to rest the claim upon the right 
ground in law if such had ever had any foundation in fact.

The apiieal should l>e dismissed with costs.
Anglin, J.:—For the reasons stated by Martin, J., 1 amAnglin, J.

satisfied that the failure to renew the respondent's lease entitle. 1 
him to recover the $15,000 in question in this action. If reason
ableness of conduct were a consideration that should enter into tin1
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matter 1 would agree with the view of the Chief Justice of the 
Court of Appeal “that the lessee (had) bond fide endeavoured to 
bring alxiut an agreement on reasonable terms of renewal. ”

The construction placed by the dissenting justice of appeal 
on the provision for renewal, with respect, seen s to n e to In* so 
unreasonable that it is inconceivable that it is what the parties 
intended. The language used certainly does not require such a 
construction. In my opinion it scarcely admits of it.

1 also concur in the view of the Chief Justice that the trial 
judge came to the right conclusion as to the construction of what 
he tenus the 5th clause of the least1, which immediately follows 
the short form covenant for quiet enjoyment, and that the re
spondent was entitled to remove the tenant's fixtures which it 
took away from the premises. They formed no part of the 
“alterations to the front” and “alterations and additions to the 
interior of the building” for which the api>ellnnt agreed to pay a 
sum not exceeding 820,000 in the event of non-renewal. Applying 
the rule nofidtnr à sociis the word “fixtures” in the clause of the 
lease in question, having regard to the improvements and altera
tions with which it is connected, must l*1 restricted to what are 
ordinarily known as landlord's fixtures.

1 would dismiss the apj>eal with costs.
Brodevk, J.:—This is an action by a lessee to recover the 

value of improvements made upon the prcqierty leased. The 
lease was for 5 years from April 1, 1009, at a rental of 812,000 
a year, of premises in Vancouver known as the Braid Building. It 
could be renewed at the lessee’s option on terms to be agreed 
upon and by his giving 3 months’ notice in writing of his desire 
to renew.

By the lease, the lessee, who is the respondent, agreed to make 
certain alterations necessary for the requirements of his business and 
to adapt the other portions of the premises as hotel rooms, since 
only a portion of the ground floor and basement was used by the 
resjxmdent for his business.

It was stipulated that the alterations and plans should be 
submitted to and approved by the lessor, and it was further 
agreed that the lessor would pay the lessee during the second year 
of the term a sum of $5.000 in connection with those improvements.

t lause 4 of the lease, which is the one the construction of which 
has occasioned this litigation, reads as follows:—

CAN.
s~c.

Godson

1 Ær
Anglin, J.

Brodeur, J.



146 D.L.R.100 Dominion Law Reports.

CAN.

is. c.
Godson

r.
P. Burns 

& Co.

Brodeur, J.

In the event of n renewal of this lease not being granted for a further 
term of five years as aforesaid, then in such case, but not otherwise, the lessor 
shall pay to the lessee at the end of the tenu hereby granted, the balance of 
the actual cost to the lessee of such alterations and additions over and above 
the said sum of 15,000. Provided, however, that such total cost shall not in 
any case exceed the sum of $20,000.

Extensive alterations were made and approved by the lessor. 
Those alterations are estimated by the respondent as having cost 
a much larger sum than the $20,000 stipulated as lx»ing the amount 
which should lx* paid for those alterations in east* the renewal of the 
lease should not lx* granted.

The notice required by the lease was given by the lessee, that 
he was willing to renew the lease. Negotiations went on and were 
lx»ing carried out until a few days U‘fore the lease expired, but 
the parties were never able to agree. The lessee then had to 
vacate the premises and has instituted the present action to recover 
the $15,(XX) which was stipulated in that clause 4.

There is no doubt that the parties contemplated a renewal 
lease for a further period of five years if they could agree as to the 
terms; but in the case they would not agree us to the terms, or 
in the case where a new lease would not be granted, then, in such 
a case, what should lx* done with regard to the improvements?

The parties agreed that if a renewal would take place, the1 
benefit of the alterations enjoyed by the lessee and the $5,(XH) 
already paid by the lessor would lx* sufficient to cover those 
alterations and the lessee would have no further claim as to them. 
But if there was no renewal, then I construe the lease as meaning 
that the lessor is bound to pay the balance of the sum stipulated 
for the value of the alterations.

Another question was raised as to some fixtures to the valut' 
of $8.000, which had l>een put in by the respondent on the premises 
and which were of the category of fixtures called tenant’s fixtures.

The appellant claims that he is entitled to those fixtures.
I think, on the contrary, that the fixtures mentioned in the 

lease which could lx* retained by him are those alterations and 
fixtures provided by the contract itself and not the fixtures which 
the lessee might bring in. Clause 5, relied upon by the appellant 
to sul»stantiate his contention, mentions at first in general terms 
“all improvements, alterations and fixtures;” but the reference 
in the latter part of the clause to the payments made on account
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of those improvements shews conclusively that what the parties 
intended to cover was not the tenant’s fixtures hut those improve
ments included in the formal covenant, viz., those which the lessee 
undertook to make with approval of the lessor.

For those reasons, 1 am of opinion that the plaintiff (respondent) 
was entitled to claim the $15,000, and that the judgment rendered 
in his favour l>elow should he confirmed with costs.

Mignault, J.:—The contract which has given rise to this 
litigation is in truth a singular one.

The appellant, on February 1, 1011, leased to the respondent 
a certain building in Vancouver for a term of 5 years at a rental of 
$1.000 per month, the lessee? to have the privilege 
of renewing said term for a further term of 5 years from April 1, 1916, u|x>n 
sucli terms as may be mutually agreed upon between the parties hereto, and 
further upon the lessee giving to the lessor a notice in writing of the lessee's 
desire to renew same as aforesaid, which said notice shall be given at least 3 
months before the expiration of the term hereby granted.

It was stipulated that the lessee should make 
such alterations to the front, and such alterations and additions to the interior 
of the building hereby demised as in the opinion of the lessee shall be necessary 
for the requirements of its business, provided, however, that the plans and 
specifications of any such alterations and additions shall be first submitted to 
and approved by the lessor.

It was agreed that the lessor would pay to the lessee, during 
the second year of the term of the lease, the sum of $5,000, 
which sum shall be accepted by the lessee in full of all claims and demands of 
the lessee against the lessor for any and all alterations hereafter made to the 
building by the lessee as aforesaid.

Notwithstanding this specific stipulation, however, the lease 
immediately added that
in the event of a renewal of this lease not being granted for a further term of 
five years as aforesaid, then in such a case, but not otherwise, the lessor shall 
pay to the lessee at the end of the term hereby granted, the balance of the 
actual cost to the lessee of such alterations and additions over and above the 
said sum of $5,000. Provided, however, that such total cost shall not in any 
case exceed the sum of $20,000.

The parties could very well expect trouble under such a con
tract. The renewal clause, leaving as it did the tern s and condi
tions of renewal to lie determined by a future agreement of the 
parties, really gave no right of renewal to the lessee, for a dis
agreement as to these terms and conditions was a more likely con
tingency than an agreement. Hut, on the other hand, it was 
jiossibly thought by the lessee that he eould nevertheless go
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ahead and make expensive alterations and additions, in the 
expectation of recovering from the lessor the value of the altera
tions and additions up to the sum of $20,000 (including the $5,000 
already paid by the lessor), should the latter not grant a renewal 
of the lease on terms acceptable to the lessee.

On December 28, 1915, the respondent gave formal written 
notice to the appellant of his desire to renew the lease, and that 
he was ready and willing to enter into negotiations with a view to 
the settlement oi the terms of such renewal. Some correspondence 
followed and finally, on March 2, 1916, the appellant stated as his 
tenus of renewal of the lease for the premises as a whole (apparently 
the whole block), $850 per month for the balance of that year, and 
for the ensuing period of 4 years, $1,000 per month. The re
spondent demurred to this, and on March 23 proposed a renewal 
at a rental of $500 per month, offering whatever it could get out 
of the upstairs and basement in addition, adding, that if this were 
not satisfactory, it would be willing to leave the matter to arbitra
tion. In a subsequent letter of March 27, the respondent repeated 
this offer, ami stated that if it were not accepted, the respondent 
would expect to receive the sum of $15,000 under the provisions 
of the lease.

Both of the parties adhered to the position they had respectively, 
taken until finally, on April 28, the appellant accepted the offer he 
had previously refused of a renewal at a rental of $500 per month 
hut this proposal was refused by the respondent which had pre
viously given notice to the appellant of its intention to move out 
of the premises.

The present action was taken by the respondent (lessee) 
against the appellant (lessor) demanding, l)ecause the parties had 
failed to agree as to the terms of renewal of the lease and the lessor 
had not granted a renewal of the same, that the appellant pay him 
$15,000 for the balance of the cost of the alterations and additions, 
the total cost of which was approximately $39,000. His action 
was maintained by the trial judge, Oregon7, J., and this judgment 
was affirmed by the Court of Appeal, McPhillips, J., dissenting.

The right of action of the respondent depends on the con
struction of the lease, and notwithstanding the somewhat singular 
and almost conflicting provisions of this lease, it does not seem 
impossible to arrive at a construction which will give effect to
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what 1 take to have been the intention of the parties. The prem
ises rented by the appellant required considerable alterations 
to make them suitable for the respondent's business, and the 
appellant had agreed to contribute at all events the sum of $5,000 
to the cost of these alterations and additions, thereby indicating 
that they enhanced the value of his building. On the other hand, 
it was also considered that if the least1 were not renewed for a 
further term of five years, the lessee should be further compen
sated for his improvements, and the extent to which the lessor 
should contribute to the payment of the same was fixed at an 
amount not exceeding $15,000, over and above the $5,000 la1 had 
already paid. It is true that for the renewal of the lease an agree
ment of the parties as to the terms and conditions on which the 
renewal would be granted was necessary, and the parties evidently 
considered that these terms and conditions could not be determined 
in advance, but if the renewal was not granted by the lessor, 
and if he took possession of the premises with the alterations and 
additions made by the lessee* at the expiration of the lease, it was 
expressly stipulated that the lessor should pay to the lessee the 
balance of the actual cost of the alterations and additions over and 
above the $5,0(X), not to exceed in the aggregate $20,000.

It seems to me entirely immaterial whether the lessor and the 
lessee, or either of them, were unreasonable in the discussion of 
terms and conditions of renewal. There was no agreement 
between them and the renewal term of 5 years was not granted by 
the lessor, and he thus came into possession of the leased premises 
at the expiration of the lease. I think, therefore, that the lessee 
is clearly entitled to the $15,000, which is no way a penalty against 
the lessor, but a sum payable to the lessee on a contingency pro
vided for and which has hapiiened. I think also that the offer 
of the lessor on April 28 to accept terms of renewal which he had 
already refused to accept came too late to avail him in this litiga
tion.

Counsel for appellant, on behalf of the appellant, earnestly 
argued that the respondent had violated the lease by removing 
certain improvements, alterations and fixtures, and that conse
quently he could not avail himself of the stipulation concerning the 
$15,000. In my opinion, nothing was removed by the lessee 
which does not fairly come under the description of tenant fixtures
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which the lessee could in any event remove at the expiration of the 
lease.

The appeal should lx* dismissed with costs.
Appeal dismissed.

PROVINCIAL SECURITIES Co. Ltd. v. GRATIAS.

Saskatchewan Court of Ap/wal, llaultain, C.J.S., Lamotit and El wood, 
JJ.A. April li, 1919.

VENDOR AND PVRCHA8ER (§ I E—28)—8ASK. STATS. 1917, 1ST 8E88., C. 31 — 
Termination of contract—Court of competent jurisdiction— 
Kioiit of court to lay down terms and conditions.

Chapter 31, 1917, Sask. stats., first session, whereby all proceedings 
by a vendor to determine or put an end to or rescind or cancel an agree
ment for sale of land shall be had and taken by proceedings in a court 
of competent jurisdiction, gives such court the right to lay down the 
terms and conditions upon which its aid will be granted. The court is not 
required to grant cancellation in all eases in which the vendor himself 
could have cancelled if the Act had not been passed.

[Steedman v. Dr inkle (191f>), 25 D.L.R. 420, distinguished.)

Appeal by plaintiff from an order of a judge in chambers 
allowing defendants time in which to pay the balances due on 
certain agreements for side of land. Affirmed.

J. N. Fish, K.C., for appellants; //. E. Sampson, K.C., for 
respondents.

Haultain, C.J.S., concurred with Lament, J.A.
La mont, J.A.:—On February 3, 1911, the plaintiff McBain 

and the defendant (iratias entered into two contracts in writing 
for the sale of land, McBain being the vendor anil (Iratias the 
purchaser. The two contracts are known as contract No. 1 
and contract No. 9; the first to cover 1,120 acres and the other 
900. No land was specified in either contract. The lands to 
be covered by the contracts were selections which were to be 
made by (Iratias out of the unsold and available lands of the 
Canadian Northern H. Co. in the Province of Saskatchewan. 
The agreement contained a clause which stated that the Canadian 
Northern H. Co. did not agree to set aside or reserve any of its 
lands under this purchase, and that any sale reported should lx* 
made a part of the contracts in question only upon the written 
acceptance of the Canadian Northern It. Co. Certain lands were 
selected by (Iratias under tx>th of these contracts, and these lands 
he resold to suli-purchasers. Certain payments were made which 
the plaintiffs acknowledge, but Gratias failed to make the payments 
as provided in the agreements in question.



46 D.L.R.] Dominion Law Reports. 105

In August, 1918, the plaintiffs brought action against the 
defendant (initias and a numlier of sub-purchasers, and claiired 
cancellation of the said contracts and foreclosure of the respective 
interests of the defendants. The defendant Gratias did not 
appear to the writ, but appearances were entered for the sub
purchasers. They, however, did not file any defence. There
upon the plaintiffs, on October 7, 1918, launched a motion asking 
for “an order for judgn ent herein foreclosing the interests of the 
respective defendants in the lands in the pleadings n entioned, 
and cancelling the contracts mentioned in the 1st paragraph of 
the statement of claim as contract No. 1 and contract No. 9.”

Before the application cane on for hearing the solicitor for 
the sub-purchasers under contract No. 9 wrote to the plaintiffs’ 
solicitors asking for a statement of the sum necessary to pay 
contract No. 9 in full. On receiving a statement of the amount 
the solicitor offered to pay the san e over to the plaintiffs’ solicitors 
on their undertaking that title would be made to the lands in 
question. This the plaintiffs’ solicitors refused. When the 
application came on in chandlers counsel for the sub-purchasers 
under contract No. 9 informed the master that he had the money 
in hand to pay the balance in full under that contract, and only 
asked that the suli-purehasers lie protected. The master made an 
order which—as varied on one i>oint on appeal to a judge in 
chambers—provides for a reference to the local registrar to ascer
tain the amount due to the plaintiffs under each contract, payment 
into court of the amount found due under contract No. 9 together 
with the plaintiffs’ costs within three months, and under contract 
No. 1 within 12 months. He directed the plaintiffs to deposit 
with the local registrar the duplicate certificate of title of the lands 
in question and transfer thereof to Gratias. If default was made 
in the payment of the money found due under contract No. 1 
within the time fixed, the contract was to be cancelled. As 
counsel for the sul>-purchasers under contract No. 9 was ready 
and willing to pay over in full the balance remaining unpaid on 
that contract, it was unnecessary for the master to direct cancella
tion in the event of non-payment. From the above order, the 
plaintiffs now appeal to this court.

The contention of the plaintiffs is, that they are entitled to 
have both contracts cancelled without any time lieing given to
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the defendants within which they may pay the I «dance due. They 
point out that the agreements contained cancellation clauses 
under which the plaintiff McBuin could have cancelled the con
tracts had it not been for the statutory provision enacted since 
the contracts were executed, namely, c. 31 of 1917, 1st seas., 
which reads as follows:—

1. Notwithstanding any terni or provision to the contrary contained in 
any contract or agreement for the sale of land in Saskatchewan now or here
after entered into, all proceedings by a vendor to determine or put an end to 
or rescind or cancel the same shall lie had and taken by proceedings in a court 
of competent jurisdiction.

Although under this statutory provision the plaintiffs admit 
their inability to put an end to the contract under the clause for 
cancellation contained therein, they argue that, on application 
to the court as provided in the section, the court has no option 
but to cancel the contracts, if the conditions exist wliich would 
have enabled the plaintiff McBain to cancel them himself had the 
above legislation not lieen passed, and they rely on the case of 
Sleedman v. Drinkle, 25 D.L.R. 420, [1916] 1 A.C. 275.

That case, in my opinion, does not help the plaintiffs at all. 
In that case the court was not asked to determine the contract, 
it was asked to declare that the vendor himself had validly deter
mined the contract in accordance with a provision to that effect 
contained in the agreement. As the vendor in that case simply 
exercised the rights which were his under the agreement, the 
court held that the contract had lieen validly determined. In 
the case at bar the contract has not lieen determined; it is 
still an existing contract. The plaintiffs seek the aid of the court 
to have it determined. This, in my opinion, gives the court the 
right to lay down the terms upon which its aid will be granted. 
In taking away the vendor’s right of cancellation by notice under 
the terms of the contract and enforcing a resort to the courts for 
cancellation, the legislature, in my opinion, was making provision 
for the protection of the purchasers. It was protecting a pur
chaser from the exercise of a right given by the contract to the 
vendor, and which it was thought he ought not to exercise under 
the existing conditions.

If the plaintiffs' argument be given effect to, that the courts 
must grant cancellation in all cases where, by the terms of the 
contract, the vendor could himself have cancelled but for the
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statutory provisions, no protection to the purchaser would lie 
afforded by the legislation and there was no object whatever in 
passing it ; for it would n>ake no difference to a purchaser whose 
contract had lieen validly cancelled whether the cancellation 
took place by order of the court or by notice from the vendor. 
With, possibly, this exception; that if it were cancelled by an order 
of the court he probably would lie obligeai to pay the costa of the 
cancellation, which he would not lie called upon to do if the vendor 
cancelled himself. It is, I think, clear that, in forcing a result 
to the courts to secure cancellation of a contrait by a vendor, the 
legislature was leaving the question of cancellation to the dis
cretion of the court.

In my opinion, the discretion was properly exercised in the 
order appealed from.

Allait altogether from the statute above referred to, an applica
tion for an order “foreclosing the interest of the respective defend
ants in the lands in the pleadings mentioned and cancelling the 
contracts” would, 1 think, by its very terms empower the court, 
if it did not otherwise have power, to make the ordinary order 
*f«i for foreclosure and to decree that in default of payment 
within tRe time specified the contracts would lie cancelled. This, 
as 1 understand it, has always lieen the practice of the courts 
in this province.

In Lyxayht v. Edwards ( 1870), 2 Ch. D. 499, at 506, the Master 
of Rolls, in contrasting the position of an unpaid vendor with 
that of a mortgagee, said:—

Their positions are analogous in another way. The unpaid mortgagee 
has a right to foreclose, that is to say, he has a right to say to the mortgagor, 
“Either pay me within a limited time, or you lose your estate,” and in default 
of payment he becomes absolute owner of it. So, although there has been a 
valid contract of sale, the vendor has a similar right in a Court of Equity; he 
has a right to say to the purchaser, “Either pay me the purchase-money, or 
lose the estate.” Such a decree has sometimes been called a decree for can
cellation of the contract; time is given by a decree of the Court of Equity, or 
now by a judgment of the High Court of Justice; and if the time expires 
without the money being paid, the contract is cancelled by the decree or judg
ment of the court, and the vendor becomes again the owner of the estate.

The above observations seem to me to make clear the right 
of the court upon an application for the cancellation of a contract 
to fix a time for payment by the purchaser.

Attention might also lie called to the fact that the material
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on which the pluintiffs ask for their order is defective. The 
contracts provided that any lands selected shall lie made part 
of the contracts only upon the written acceptance of the Canadian 
Northern R. Co. There is not a particle of evidence that the 
railway company ever accepted the said selections. On this 
ground alone, had the defendants taken the objection, the plain
tiffs’ application must have failed. The defendants, however, 
raise no objection. Their attitude is that, whether or not the 
plaintiffs are entitled on the material filed to their order, the 
defendants are willing that the order nisi should go so long as 
provision is made for delivery of title upon payment of the balance. 
Reasonable provision in this regard has been made in the order 
appealed from, and I can see no good reason for interfering with 
it. The appeal, in my opinion, should l>e dismissed with costs.

Elwood, J.A.:—I concur in the conclusions of my brother 
Lament except that I express no opinion as to whether or not 
there was evidence that the railway company had accepted the 
selections of land. That question was not raised before us.

Counsel for the respondent contended that this appeal was 
launched too late, but in view of the conclusion reached on the 
n erits, there is no necessity for expressing any opinion on that 
point. Appeal dismissed.

N. S. Re MARITIME FISH Co. Ltd.
8. C. Nova Scotia Supiemc Court, Harris, C.J., Russell and Dryadale, JJ,

Ritchie, E.J., and Chisholm, J. February 22, 1919.
Certiorari (§ I B—11)—Discretionary writ—Manifest Injustice- 

Discretion in favour of writ—Right to]appeal—Does not bah 
remedy by.

The writ of certiorari is a discretionary writ and where a manifest 
injustice has been done, such as assessing a ship, under the Nova Scotia 
Assessment Act, to one to whom it does not belong, such discretion will 
be exercised in favour of applying the remedy which certiorari provides, 
although the party applying has not availed himself of the right of appeal. 
The existence of an appeal does not displace the remedy by means of a 
writ of certioran.

|Rex v. Jukes (1800), 101 E.R. 1530; Golding v. Wharton Salt Work* 
(1876), 1 O.B.D. 374; Re Assessment School Rate (1872), 9 N.S.R. 122. 

• referred to.]

Statement. Appeal from the judgment of Longley, J., refusing an applica
tion made on behalf of the Maritime Fish Corporation, Ltd., for 
a writ of certiorari to vary the assessment of the Totvn of C'anso 
for the year 1918, made on or about Novemltcr 27, 1917, wherein
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the company was assessed for the sum of $74,300, including an 
amount of $40,500 assessed in respect of the steam trawler “Rayon 
d'Or,” and the sum of $500 in respect of the steamship “Inver
ness.” The grounds upon which the assessment was attacked 
are stated at length in the judgments.

W. L. Hall, K.(\, for appellant; V. ./. Patou, K.('., for re
spondent.

Ritchie, E.J.:—An application was made pursuant to the 
statute in that behalf to Longley, J., sitting in court at (luys- 
borough, for a writ of certiorari. I quote from the notice:—

To remove into the Supreme Court the assessment roll of the Town of 
Canso for the year 1918, made on or about November 27, 1917, whereby the 
Maritime l'ish Co., Ltd., was assessed for the sum of $74,300, which assess
ment included an amount of $40,000, which was assessed in respect of the 
steam trawler “Hayon d'Or” and the steamship “Inverness" and which 
assessment of $74,300 was excessive and made without jurisdiction for the 
following reasons:—(a) That the steamship “Hayon il’Or" is not the property 
of the Maritime Fish Co., Ltd., nor of any person, firm or corporation resilient 
or having its head office or chief place of business in the Province of Nova 
Scotia. (b) That the steamship “Hayon d’Or" is not iiersonal property 
situate in the Town of Canso or Province of Nova Scotia, (r) That the steam
ship “Inverness" is not the projterty of any |>erson, firm or corporation resi
dent nr having its head office or chief place of business in the Town of Canso 
or Province of Nova Scotia, (d) That the assessment is not direct taxation 
within the province.

Longley, J., refused the application, giving judgment a# follows:
The Maritime Fish Co. is a joint stock company having its head office in 

Montreal, but does business on a large scale at Canso with II. C. Cowic as 
accountant and secretary. The corporation takes large quantities of fish and 
sells the same to various customers. The corjiorntion is assessed for the sum 
of $74,300 in res|)eet to real and |>ersonal projierty in the Town of Canso.

The affidavit of Mr. Cowie says that $40,000 of this was on the ship 
“Rayon d'Or" and $f>00 on ship “Inverness." I hardly see how it can be 
stated that such is the case, as the assessment roll shews nothing of the kind. 
The facts in connection with this assessment are as follows: The amount of 
$74,300 was assessed upon the projierty. They made an appeal against the 
same to the Appeal Board of Canso. On February 4, 1918, at the time of the 
sitting of the said Appeal Board, the Maritime Fish Co. did not appear and the 
decision of the town assessor was confirmed.

Shortly afterwards, on March 5, 1918, the Maritime Corporation appealed 
from the decision of the said Appeal Board to the County Court at the regular 
March sittings.

The said Maritime Fish Co. did not appear by solicitor or otherwise, and 
the order was granted by the judge dismissing the apjieul and confirming the 
decision of the Appeal Court of Canso. I am under the impression that the 
company may take proceedings in the Supreme Court for certiorari after these 
failures to have their case heard at the two tribunals which they chose and
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which they ignored, but I am under the impression that the company do not 
hold as strong a position as if they had gone to those courts and the evidence 
had been taken in regard to the whole matter. Besides, it is probable that 
the town has already made use of the assessment roll of last session and the 
assessment has l>een completed under it. In the Town of Westville v. Munro 
(1809), 32 N.8.R. 511, the following is from Meagher, J., p. 515: "The fact 
that when the labours of the Court of Ap|>eal are ended and the assessment 
roll has been completed, certified and laid before the council, the council is 
required to authorize the levying and collection of a rate or rates of so much 
upon the dollar on the assessed value of the property and income assessed in 
such roll ns the council shall deem sufficient to defray the expenses of the 
town for the current year shews to my satisfaction that it was not intended 
that any change should be made in the roll afterwards.”

This is the principal reason I have for determining that the rule for 
granting a certiorari should not be applied in this case.

The question whether the Town of Canso has the right to levy taxes on 
these ships, if they have levied them, is still open to question. Both the ships 
spend their winter in Canso ami under the control of the present company, 
and are employed in the summer in catching and landing fish in Canso for the 
company, but I hold that all the facts in regard to this should have been 
brought out on a trial before these two appellate courts, and the company 
should not appeal and then treat their appeal as of no consequence and not 
attend to it, and then come in and obtain a remedy at this late hour.

It is distinctly stated in the affidavit of the secretary of the Maritime 
Fish Co. that the “ Rayon d'Or” is not, and was not at the time of the assess
ment, the property of the Maritime Fish Corporation, Limited, but is and 
has been at all times the property of the Golden Ray Fishing Co., Ltd.

This affidavit is not contradicted as to the ownership. Therefore, for 
the purposes of this appeal, I must deal with the case on the basis that the 
“Rayon d'Or” has been assessed to the Maritime Fish Cor|>oration though 
not owned by that corporation, but being the property of another company.

Under the Assessment Act, the assessors are empowered to assess ships 
“ns property of owner or owners thereof situated in the place or places in 
which he or they reside.”

There is, however, no jurisdiction to assess a ship to a man to whom it 
does not belong. The ownership is not in dispute, the affidavit as to owner
ship not being contradicted. This manifest injustice the court, I think, is 
bound to have brought in judgment unless there is some hard and fast rule 
in the way, which cannot under the law be overcome. The writ of certiorari 
is a discretionary writ and I do not say that cases have not arisen in the past 
and may not arise in the future where the court has and will exercise its dis
cretion against granting the writ where the party applying has not availed 
himself of the right of appeal, but I think where an obvious injustice has been 
done discretion should be exercised in favour of applying the remedy which 
certiorari provides. In the case of Re Ruggles (1902), 35 N.S.R. 57, at p. 60, 
Sir Wallace Graham said:—“But it was never held that the existence of an 
apjieal displaced the remedy by means of a writ of certiorari.”

In Rex v. Jukes (1800), 5 Eng. Rul. Cas. 532, at p. 535, 101 E.R. 1536, 
8 T.R. 542, counsel took the objection “that the defendant having elected to 
appeal to the Sessions, the certiorari was in effect taken away by the Art 
because it said that the determination of the Session should be final.” But
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Lord Kenyon, C.J., said:—“That would l>e against all authority, for the 
certiorari being a beneficial writ for the subject, could not be taken away 
without express words; and he thought it was much to be lamented in a 
variety of cases that it was taken away at all.”

The application calls for the exercise of sound judicial dis
cretion; it may he granted or refused as the court may think 
right under the facts of the particular case before it. 1 cannot 
come to the conclusion that a sound judicial discretion is exercised 
by the refusal of a certiorari, which must result in a denial of 
justice. Longlev, J., exercised his discretion against the granting 
of the writ, hut that exercise of discretion is reviewable by the 
court. In Golding v. Wharton Salt Works Co. ( 1876), 1 Q.B.D., 374. 
Lord Justice James, delivering the judgment of the court, speaking 
of renewing the discretion of a judge, said, p. 37.r>:—

Not that the Court of Appeal has not complete jurisdiction over such 
cases, or that the decision of the court l>elow would not l>e overruled where 
serious injustiee would result from that decision.

I have had some difficulty because the assessment court had 
jurisdiction to enter upon the enquiry, and the question as to the 
ownership of the “Rayon d’Or” is a question of fact, hut in this 
case I think the difficulty is not a real one. The Assessment Act 
clearly contemplates an enquiry as to the facts on certiorari. 
The motion for certiorari was made as required by s. 59 “in the 
first week of the next sittings of the Supreme Court after the time 
for appealing has expired.”

The section goes on to provide that the certiorari shall not 
be granted “unless it is made to appear by affidavit that the 
merits of the assessment, rate, order or proceeding will by such 
removal come properly in judgment.” Then it is provided that 
the assessment shall not be quashed “for any matter of form only. ”

It cannot, I think, be held that the question of ownership 
of the property sought to lie taxed is not a question of the merits 
of the assessment, and this is the thing which is recognized by 
s. 59 as the thing to come in judgment on certiorari.

Coming to the question of the “Inverness,” ships or shares 
in ships are to be “assessed as property of the owner or owners 
thereof situated in the place or places in which he or they reside 
unless owned by a firm in which case such ships or shares in 
ships shall lx? assessed as property of the firm. ”

The “Inverness” is owned by the Maritime Fish Co., an
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incorporated company, and the question is the place in which 
the company has its residence: The affidavit of Mr. Cowie states 
that “the business of the Maritime Fish t'o. is carried on at its 
head office in the City of Montreal, and the at Canso and
Digby are for the purpose of handling fish on the Atlantic sea
board.”

In my opinion, Montreal is the place of residence of the com
pany; if so, the “Inverness” was improperly assessed at Canso. 
The law is correctly stated in Dicey on Conflict of Laws, 2nd ed., 
at p. 102, where it is said:—

The resident»» and domicile of an incorporated trading company are 
determined by the situation of ita principal place of business. By the princi
pal place of business is meant the place where the administrative business of 
the company is conducted. This may not be the place where its manufac
turing or other business o|>erations are carried on.

This objection is also applicable to the “Rayon d'Or."
It is contended that the decision of the Assessment Appeal 

Court is res judicata. This contention is one which I am unable 
to appreciate. The decision is clearly reviewable on certiorari. 
This was done in the case of Hr u Effie Suret” (1882), If) N.S.R. 
380. There is also an appeal, and an appeal was attempted 
to 1h* taken to the County Court but was not proceeded with 
in consequence of the notice not l>eing served in time. I find 
on the affidavits that the notice of appeal was sent to a policeman 
of the Town of Canso in time for service within the statutory 
period; he held it and did not serve it until the time had gone by. 
The solicitor of the Town of Canso was notified that in conse
quence of the short notice the appeal would not l>e proceeded with; 
he went on and obtained an order in the County Court dismissing 
the appeal and confirming the decision of the Assessment Appeal 
Court. The contention is made that this order makes the matter 
rea judicata. An answer to this is that there lieing no valid notice 
of appeal the order of the County Court was without jurisdiction.

My attention has been called to a decision of this Court 
delivered by the late Mr. Justice John W. Ritchie, He AëÊe*smeut 
School Hate (1872), 9 N.S.R. 122. In that case a certiorari to 
remove an assessment into this court was quashed because every 
material fact in the affidavit upon which the certiorari was granted 
was negatived in the affidavit of the other side. Ritchie, J., 
after stating the ground upon which the judgment proceeded went

55
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on to make some remarks which were not necessary to the decision 
of the ease. He said, p. 123:—

Without taking away from the Supremo Court the right of reviewing 
the proceedings of the parties making the school rate, or those of the Sessions 
on an appeal to them, the legislature contemplated that, in ordinary cases, 
the appeal in the first instance should he to the Sessions, and the case before 
us is one which that court could well have dealt with, as the questions raised 
by the parties objecting to the rate involved for the most part matters of 
detail, such as the regularity of the calling of meetings, the ap|K>intment of a 
secretary, whether certain |iersons were or were not resident within the sec
tion, and whether certain other provisions of the School Act had or had not 
been complied with by the trustees, etc., all of which could, very perfectly, be 
investigated by that tribunal and, under such circumstances, the parties dis
satisfied with the rate should not pass by the appeal given them by the statute, 
and resort to this court by removing the proceedings to it by trrliorari.

I am not at variance with the remarks w hich 1 have quoted, 
hut, in my opinion, they are distinguishable from, and in no way 
inconsistent with, the opinion which I have expressed. Assessing 
property to a company which does not belong to it is not an 
“ordinary case;” it is not a “matter of detail;” but a matter 
of substance going to the merits. Ritchie, .1., recognized the 
right of this court in a proper case to review assessment pro
ceedings under certiorari, notwithstanding that there is an appeal, 
but he thought, and 1 have no doubt rightly thought, that under 
the facts of the case before him discretion should be exercised 
against the removal of the proceedings by certiorari. I am unable 
to see how his view in any way interferes with the right of the 
court in this case under a wholly different state of facts to exercise 
its discretion in favour of the certiorari.

When I first came to the Bar, Mr. Justice John W. Ritchie 
was on the bench. In my long experience at the Bar, I never 
knew a judge who more quickly put his finger on injustice, or was 
more intent on applying a remedy.

I am very confident that if this case had come liefore him he 
would have, without hesitation, granted a certiorari in order that 
justice might. Ik* done. The broad distinction which exists between 
this case and the case before Ritchie, J., is the distinction which 
exists between justice and injustice. In that case no injustice 
was done by the refusal of a certiorari’, in this case a refusal would 
result in grave injustice. Of course it is to In* noted that Ritchie, 
J., refused the certiorari on the ground that the facts in the affidavit
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__ of the applicant were denied in the affidavit produced on the other 
8. C. side.
I(K In my opinion the writ of certiorari should be granted and the

MV'irh*11 “PI*'11* “bowed with costs of the appeal, and also with the eosts 
Co. Ltd. of the application lief ore Longley, J. 
n^ir i. Russell, J., and Drysdale, J., concurred.

n»7ru*c jJ Harris, C.J. (dissenting) :—An application for a writ of cer
tiorari was refused by Longley, J., and there is an appeal.

The Maritime Fish Co. owns the S.S. “Inverness” and the 
S.S. “Rayon d’Or” is owned by the Golden Ray Fishing Co. Ltd. 
Both vessels arc registered at Halifax, N.S., and both companies 
have their head offices and principal places of business in the 
City of Montreal in the Province of Quebec.

The Maritime Fish Co. carries on a fish business at Cans» 
and uses both of the vessels in connection with that business. 
Both vessels go out from Canso for fish during the summer, 
returning there to discharge their catch, and lioth vessels have 
used Canso as a winter port for some years past. The law is that 
shijis or shares in ships shall, without regard to the place of registry 
thereof, lie assessed as property of the owners thereof situated 
in the place or places in which he or they reside, and the contention 
is that the ships in question are not liable to assessment at Canso.

The Maritime Fish Co. was assessed in 1918 in the Town of 
Canso for lioth vessels, upon the “Inverness" for S500 and upon 
the “Rayon d’Or” for *40,000.

On February 4, 1918, the Maritime Fish Co. gave notice of 
appeal from the said assessment to the Assessment Ap|X‘al Court, 
but did not appear before that court when the appeal was heard, 
and that court affirmed the assessment. The Maritime Fish 
Co. then deposited 8100 as security on an appeal to the County 
Court from the decision of the Assessment Appeal Court, and 
sent a notice of appeal to a constable at Canso to lie served on 
the town clerk, and it was for some unexplained reason not served 
within 10 days, as required by the statute. It appears that the 
solicitor of the company told the solicitor of the town that as the 
notice was not served in time he would not go on with the appeal 
The solicitor of the town took out an order from the Judge of the 
County Court dismissing the appeal and confirming the assessment 
and the notice of application for a certiorari was given the first
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(lay of the next term of the Supreme Court at Guvsborough. 
There is no explanation whatever of the failure of the Maritime 
Fish Go. to appear liefore the Assessment Appeal Court. So far 
as the order of the County Court is concerned, I think it must Iw 
regarded as made without jurisdiction, and as having no louring 
on the case. In the first place, as the corporation did not appear 
l>efore the Assessment Appeal Court, it is doubtful whether it had 
the right to appeal, but, assuming that ft had such right, the 
County Court would have no jurisdiction, as the notice of apfM'ul 
was not served within 10 days after the decision of the Assessment 
Appeal Court. By the Supreme Court Act, c. 139 of R.8.C., s. 41, 
there is an ap]>cal in this case from the ( ountv ( ourt to the Supreme 
Court of Canada.

The first question is whether certiorari will lie to bring up the 
assessment roll under the circumstances of this case.

I propose, first, to treat the question apart from the provisions 
of s. 59 of the Assessment Act, and then to considei the effect of 
that section.

The contention is that the assessors and t he Assessment Appeal 
Court had no jurisdiction to assess the Maritime Fisli Co. for 
property which that company did not own and that vessels could 
only be assessed where the owners reside—that is, in this case, 
Montreal, where the business office of the company is situate.

It must lie conceded that the assessors, in the first place, and 
(after due notice of appeal was given by the Maritime Fish Co.) 
the Assessment Appeal ('ourt had jurisdiction to enter upon the 
enquiry as to whether the vessels were liable to assessment. 
The most that can be said is that, having jurisdiction to enter 
upon that enquiry, they vent wrong in the course of it. It is 
clear, I think, that ceitiorari does not lie at common law for lack 
of jurisdiction in such a case. One naturally turns to the decision 
of the Colonial Hank of Australaxia v. W'illan (1874), L.K. 5 P.C. 
417, where the court said, pp. 442, 443:—

'there must, of course, be certain conditions on which the right of every 
tribunal of limited jurisdiction to exercise that jurisdiction depends. liut 
those conditions may l>e founded either on the character and constitution of 
the tribunal, or upon the nature of the subject-matter of the inquiry, or upon 
certain proceedings which have been made essential preliminaries to the 
inquiry, or upon facts or a fact to be adjudicated upon in the course of the 
inquiry. It is obvious that conditions of the last differ materially from those 
of the three other classes. Objections founded on the jiersonal incom|>etency
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of the judge, or on the nature of the subject-matter, or on the absence of 
some essential preliminary, must obviously, in most cases, de|>end ujjon 
matters which, whether apparent on the face of the proceedings, or brought 
before the sujierior court by affidavit, are extrinsic to the adjudication 
ini|K'ached. Hut an objection that the judge has erroneously found a fact 
which, though essential to the validity of liis order, he was comptent to try, 
assumes that, having general jurisdiction over the subject-matter, he properly 
entered upon the inquiry, but miscarried in the course of it. The sujierior 
court cannot quash an adjudication ujxin such an objection without assuming 
the functions of a court of ajijieal, and the jlower to re-try a question which 
the judge was competent to decide.

Reference to 10 Hals., pp. 103 and 194:—
In The Queen v. Bradly (1894), 10 T.L.1L 346, at 347, Matthew, 

.1., said:—
We are not called upon to say whether or not the magistrates were right 

in this ease. The sole question for us to determine is whether they had juris
diction. . . . The defendant ajijieared, and they heard the evidence and 
came to the conclusion that the offence had been committed within the mean
ing of the Act. They may have come to a wrong conclusion : but the sole 
question for us is whether they had jurisdiction. . . . We have no juris
diction to say whether they were right, though, if we had, I should say they 
were right. . . .

And Cave, J., said:—
They heard evidence on one side and the other as to whether this jiiece 

of land was or was not part of the highway, and when they had heard they 
were bound to decide the matter. ... If they had no jurisdiction, they 
could not decide it at all; but if it is only said they have decided wrongly, 
that imjilies that they had jurisdiction. . . . Hut when it is said that the 
magistrates have found on one side when they ought to have found on the 
other, that is not an objection to jurisdiction ; on the contrary, it implies that 
it has been exercised wrongly.

-See also /(. v. Wallace (1883), 4 O.K. 127, per Armour, J. and 
Hagarty, C.J.

I refer to the elaborate review of the authorities by Meagher, J., 
in The Queen v. Walsh (1897), 29 N.S.R. 521, 541, where the 
whole subjeet is diseussed and also to Re Rugyles, 35 N.S.lt. 57. 
w here the late Graham, C.J., in his extensive and learned discussion 
of the subject of certiorari cites (p. 69) the passage from Colonial 
Hank v. Willan, supra, referred to by n e and points out that it 
did not apply in the Rugyles ease where the want of jurisdiction 
was due to the fact that the writ of summons had not been served 
in time.

It must be admitted that this case is clearly within the fourth 
class referred to in the decision of Colonial Bank v. Willan.

But it is suggested that s. 59 of c. 73 of the R.8.N.S., 1900, 
gives a right to certiorari in this case. It provides as follows: —
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59. No certiorari to remove uny ahsvbHinvnt, rate or ordrr, ur any pro
ceedings of the counvil or court touching any assessment. rate or order, shall 
lie granted except U|x)ii motion in the first week of the next sittings of the 
Supreme Court in the county after the time fur upix-aling has expired, and 
unless it is made to apjiear !>y affidavit that the merits of the assessment, 
rate, order or proceeding will by such removal come properly in judgment; 
nor shall any assessment, rate, order, or proceeding be quaxhcNl for matter 
of form only, nor any general assessment or rate for any illegality in the assess
ment or rate of any individual, except as to such individual.

It is to be noted that this section is not an enabling but a 
restrictive provision. It does nett take away the right which 
existed at common law. It recognizes it but imixises conditions 
upon which the right may lie exercised. I am unable to see how 
it assists the applicant here. 1 think the proper conclusion is 
that certiorari dot's not lie either at common law or under the 
statute, because of lack or failure of jurisdiction in this case. 
No other ground was urged. But, assuming my conclusion on 
this point is not well founded, 1 still think the court, in the exercise 
of its discretion, should refuse the writ in this case.

The company took an a)ipeal to the Assessment Appeal Court 
where the question now raised could have Urn fully investigated 
and determined, and if they had appeared and put in their evidence 
that would in all probability have Urn the end of the matter. 
If wrongly decided by the Assessment Appeal Court an appeal 
could have been taken to the County Court and from the County 
( ourt to the Supreme ( 'ourt of ( 'anuda. No explanation whatever 
is given for not appearing liefore the Assessment Appeal Court 
and having the matter disposed of in the cheap and expe<litious 
method provided by the statute. Vnlcss we are to decide that 
in all cases where parties assessed are claiming that they are not 
the owners of the property they can ignore the Assessment Appeal 
Court, the County Court and the Supreme Court of Canada, 
and bring their cases for hearing before the Supreme ('ourt by 
certiorari, I think we should dismiss this application. I need not 
jioint out that it is, in my opinion, an unsuitable method for 
trying questions of fact, such as those involved in this case; but 
what is perhaps more important is that liefore the application 
for a certiorari can lie heard at the term of the Supreme Court 
in the county, the rates are made up on the supposition that the 
assessment is correct, and great public inconvenience will result 
if certiorari is resorted to in such cases. Them are, of course,
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vases where certiorari is the only proper remedy, and where it will 
lie notwithstanding that there is an appeal, hut this ease is not of 
that class. It was suggested that great injustice would be done 
the applicants here if they were held liable for this tax. One 
answer to that suggestion is that they had a right of appeal and 
gave notice of their intention to assert it, and they give no ex
planation whatever of their neglect to appear before the Assessment 
Appeal Court where the matter could have been set right. So 
far as appears they had no reason for neglecting to attend the 
hearing before that tribunal, and it is entirely their own fault 
and due to their own neglect that they find themselves without 
remedy. I quote from 4 Eneye. of Pleading and Practice, pp. 02, 
03, and 64, passages which seem particularly appropriate:—

Where petitioner is without laches.—If, however, viewing the facts as 
disclosed by the petition, in the light of surrounding circumstances, it is 
apparent that the petitioner has been guilty of no laches, and that the failure 
to perfect his apjieal has been due to unavoidable accident or his blameless 
misfortune, it is customary to allow the writ as a substitute for an apjieal 
lost.

No unreasonable exertion is required on the part of the petitioner, but 
only such careful attention and diligence in perfecting his appeal as could 
reasonably be expected under the circumstances.

Where petitioner is guilty of laches.—On the other hand, the law will 
not excuse or help the careless or negligent litigant ; he sleejw upon liis rights, 
forgets and neglects his duties, at his peril; and where the failure to perfect 
his appeal was occasioned by his own neglect or mismanagement, the writ 
will be denied.

In Re Assessment School Rate (1872), 9 N.S.R. 122, Mr. Justice 
John W. Ritchie in a case in which there was a statute corres
ponding to the present one, said, p. 123:—

Without taking away from the Supreme Court the right of reviewing the 
proceedings of the parties making the school rate, or those of the Sessions on 
an appeal to them, the legislature contemplated that, in ordinary cases, the 
appeal in the first instance should be to the Sessions, and the case before us 
is one which that court could well have dealt with, as the questions raised by 
the parties objecting to the rate involved for the most part matters of detail, 
such as the regularity of the calling of meetings, the appointment of a secre
tary, whether certain persons were or were not resident within the section, 
and whether certain other provisions of the School Act had or had not been 
complied with by the trustees, etc., all of which could very perfectly be inves
tigated by that tribunal, and under such circumstances the parties dissatisfied 
with the rate should not pass by the appeal given them by the statute and 
resort to this court by removing the proceedings to it by certiorari.

It was urged before us at the argument that the Court of Sessions has no 
right to set aside the whole assessment, but we think that if on an api>cal by 
any party complaining of the assessment it were made to appear that the rate
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was irregularly and, therefore, illegally made, that court would have the 
power of so declaring, and give the relief sought.

I do not see how that ease ean be distinguished from the 
present except by saying that it goes much further than it is 
necessary to go here. There, the objections urged were as to 
the legality of the whole assessment, and one can readily see 
the propriety of the argument that questions as to the regularity 
of the meetings and the appointment of the secretary, and whether 
certain provisions of the School Act had or had not been complied 
with were not such subjects as could be properly investigated by 
the Assessment Ap])eal Court and still the court thought they 
could !>e so investigated and, therefore, that certiorari should 
not have lieen resorted to. If that is so a fortiori, should we 
refuse the writ where the question involved is not the invalidity 
of the whole rate but whether the property sought to lx* assessed 
is the property of the company, a question, the determination of 
which is committed to the Assessment Appeal Court by the legisla
ture?.

This decision was expressly affirmed by the court in lie School 
Section No. 29 (1878), 12 N.S.R. 207. See p. 218.

In Wallace v. King (1887), 20 N.S.R. 283, at p. 291, Mr. 
Justice J. Norman Ritchie said:—

Although I have no doubt of the power of tills court to grant a writ of 
cirtiurari in a case like tliis, yet, in view of the inability of the court to deal 
with the suit, as contemplated by the statute, after it has been removed, and 
the authority conferred upon the County Court to give ample redress on 
apjieal, or, if necessary, by certiorari, I tliink no such writ should be allowed 
to remove summary suits into this court. Besides tliis, the affidavit of the 
defendant of May 21 does not, in my opinion, disclose grounds sufficient to 
authorize the making of the order.

And McDonald, J., at p. 287, after referring to Crawley v. 
Amlerwn (1868), 7 N.S.R. 38ô, said of this case:—

I regard it as a more expression of an opinion as to how the discretion 
ought to be used; and 1 regard the present case, containing ns it does both 
the clement of the right to appeal, existing without the defendant availing 
himself of it and without accounting for his not doing so, and that of the 
summary jurisdiction of this court having been taken away so that we cannot 
inquire into the facts anew, and satisfactorily dispose of the case, as furnish
ing a fair sample of the injurious results of the want of proper exercise of dis
cretion in such cases and a good ground for saying that the writ should not 
have been allowed.

(if course, no one is suggesting that because there is a right 
of appeal, therefore, certiorari will not lie in a proper case, e.g.,
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where there is a want of jurisdiction in the court below to enter 
upon the inquiry. The ease of He Ruggles, 35 N.S.R. Gl, was of 
that class. The law is well settled otherwise, and there are many 
cases when the discretion should lx* exercised, and the writ allowed, 
notwithstanding the existence of a right of appeal.

What I am asserting is that lx*cause of the circumstances here 
we ought to exercise our discretion and refuse the writ in this case.

1 also refer to the additional authorities: Ex parte Young ( 1893), 
32 N.B.R. 178, per Allen, C.J.; Ex parte Barberie (1892), 31 N.B.R. 
3G8; The Queen v. Herrell (1899), 3 Can. Cr. Cas. 15, per Dubue, 
J., p. 19; The King v. Whitbread (1780), 2 Doug. 549, 99 E.R. 347. 
per Lord Mansfield, p. 552; Johnston v. O'Reilly (1900), 12 Can. 
Cr. Cas. 218, 220, per Mathers, J.; The King v. Gallagher (1910 . 
18 Can. Cr. Cas. 347, 350; Ex parte Cowan (1904), 9 Can. Cr. Cas. 
454; Ex parte Damboise (1909), 10 Can. Cr. Cas. 292; R. v. 
Wallace, 4 O.R. 127.

It has always been the law of England that where the granting 
of a certiorari will result in public detriment and inconvenience 
the court, in the exercise of a sound discretion, will deny the writ.

In Rex v. VUoxeter (1732), 2Strange 932, 93 E.R. 949, there is 
this report:—

r|x»n great debate and search of precedents, it was held that a certiorari 
would not lie to remove the jxjor's rate itself, the remedy being to appeal, <»r 
by action when a distress is taken, which will answer all the ends of justice in 
coming at an unequal rate; whereas if the rate itself should be required to 
be sent up, great inconveniences and delays would follow, and a case was 
cited, Mich. 10 Ann., Regina v. Inhab. de St. Mary the Virgin in Marlborough. 
where it was so resolved.

In Rex v. King (1788), 2 T.R. 234, 100 E.R. 120, Ashurst, J.. 
at p. 235, refused to allow a certiorari for this reason.

And that is also the law’ in the United States. In People v. 
Queens County (1830), 1 Hill (N.Y.) 195, at 200, Bronson. .1., 
said;—

But if we assume that there is some defect in the proceedings which 
might be reached by a certiorari, I still think the writ ought not to be granted. 
This is an attempt to remove the proceedings of the board of supervisors in 
assessing the general town and county taxes upon the taxable inhabitants «.f 
North Hempstead : and the errors into which the board may have fallen 
cannot be corrected in this way without producing great public inconvenieim 
This subject was fully considered in The People v. Supervisors of Allcgiuiii 
(1836), 15 Wendell 198. We thought it not a proper exercise of discretion to 
allow a certiorari in such a case, and retracing our steps, we quashed the 
writ which had been awarded notwithstanding the fact that a return hud



46 D.L.R.] Dominion Law Reports. 121

been made, and the cause had been argued upon its merits. We see no occa- N. S. 
sion for departing from that decision. ~~

See also 4 Encvc. of Pleadings ami Practice, 3Ü and 116; 11 -—
Corpus Juris, 130s. 85; Trustees of Schools v. Directors of Union m Xr,t,mk
District (1878), 88 111. 100. * Fisa

r . ... . Co. Ltd.I would dismiss the appeal with costs. J—
Chisholm, J. (dissenting)In this matter I think the appeal aSSif/j. 

should be dismissed as I see no sufficient reason for interfering 
with the discretion of Mr. Justice Longley who refused the applica
tion for a writ of certiorari. I am not satisfied that the assessment 
of the steamships “Rayon d’Or” and “Inverness'’ by the* assessors 
of the Town of Canso was not regular and proper, and 1 think the 
applicant should shew that these ships were not assessable in 
Canso under the provisions of the law in that regard before he 
gets his writ. The whole scheme of the Assessment Act, R.S.N.S.
1900, e. 73, is to make liable to taxation all tangible property 
situate within the province, subject, of course, to the statutory 
provisions expressly exempting any portion of it.

S. 3 provides:—
All real and jfersona' property and income shall, subject to the exemp

tions in the next succeeding section mentioned, be liable to taxation for nil 
purjKises for which municipal, town, local or direct taxes and rates arc levied 
by authority of law.

S. 7 provides that the assessors shall ascertain by diligent 
inquiring and examination the names of all persons liable to be 
rated within the town or district and their ratable property.

Rule 4 of s. 15 is as follows:—
Personal property shall be assessed in the name of the owner thereof, if 

known to the assessors, otherwise in the name of the person in |M>ssession 
thereof; provided that the assessment thereof may be transferred to the 
owner after hearing by the court on appeal.

And rule 10 is in the following terms:—
Ships or shares in ships shall, without regard to the place of registry 

thereof, he assessed as property of the owner or owners thereof situated in 
the place or places in which he or they reside, unless owned by a firm, in 
which case such ships or shares in shi]>s shall be assessed as the property of 
the firm.

The “Rayon d’Or” was, at the time of the assessment, the 
property of the Golden Ray Fishing Co. Ltd., a body corporate, 
having its head office at Montreal in the Province of Quebec, 
and the “Inverness” we were informed, was the property of the 
applicant company whose head office is aim in Montreal. Roth

9--- to D.I..R.



122 Dominion Law Reports. [46 D.L.R.

N. S.

K C.
Re

Maritime

< hisholm. J.

SASK.

C. A

Statement

Lamont, J.A.

ships have had, for several years, their headquarters in Canso, 
and they have been within the town except when out on the high 
seas on their regular fishing trips.

The contention of the applicant is that the ships are not 
liable to assessment mainly on the ground that they arc the 
property of corporations having their head office out of the province, 
and rule 10, above quoted, is relied upon as taking them out of the 
category of personal property situate within the province and 
liable to assessment.

This rule, as I read it, gives directions in regard to the assess
ment of ships when owned by persons within Nova Scotia, or by 
firms doing business within Nova Scotia. When owned by an 
individual within the province they are to lie assessed to him in 
the district in which he reside*; when owned by a firm they are 
to be assessed as the property of the firm. The head office of the 
company, when such head office is outside the province, does not. 
in my opinion, come within the scope of the rule, and I am unable 
to see that the ships, as property situate within the province, 
are not liable to assessment .

I think the appeal should lx? dismissed. Appeal allowed.

The KING v. HANNAH.
Saskatchewan Court of Appeal, Haultain, C.J.S., Lamont and El wood, 

JJ.A. March 20, 1919.
Alteration of instruments (§ II B—11)—Lien note—Agreement to 

EXTEND—No CONSIDERATION FOR—ALTERATION OF DATE—FORGERY.
Altering the word “Nov." to “Sept." in an unsigned memorandum 

made on the back of an overdue lien note, agreeing to extend the time 
for payment of the note, such agreement being made without considera
tion and there l>eing no evidence of fraudulent intent is not forgery.

(See annotation 44 D.L.R. 170.J

Appeal by way of stated case from a conviction in the district 
court judge’s criminal court, for uttering a lien note knowing it 
to have been forget!. Conviction quashed.

//. E. Sampson, K.C., for the Crown; AT. H. Craig, for tin- 
accused.

The judgment of the court was delivered by 
Lamont, J.A.:—The accused was charged in the district 

court judge's criminal court on two counts, (1) for forging a lien 
note by altering its indorsement, and (2) for uttering the note 
knowing it to be forged.

The facts as found by the trial judge are set out in the stated 
case as follows:—
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(1) That Elmer C. Brab&nder on the 19th day of February, 1917, signed 
a lien note or agreement in writing in the following words and figures in 
favour of the accused, John Hannah:—
$525.00. No. Shaunavon, February 19, 1917.

On or Indore the first day of November for value received I promise to 
pay to John Hannah or order the sum of five hundred and twenty-five 00
Dollars at............................ with interest at 8 |>er cent, jier annum till due
and 8 |>er cent. |>er annum after due till paid.

Given for one dapple gray mare 1100 lbs., age 6 years, one dapple gray 
gelding 1400 lbs., age G years.
(Then follows the ordinary clause as to the ownership and right 
of possession of the horses.)

(2) That on the 13th day of November, 1917, the maker, Elmer C. 
Brabander, paid to the accused, John Hannah, the sum of $150.00 on account 
of this note and asked the accused to extend the time of payment of the 
balance to November 1st, 1918, to which the accused consented and the 
accused made an endorsement in the presence of Brabander on the back of 
the said lien agreement in words and figures as follows:—

“Nov. 13-’17 paid on note $150 Dollars 
Balance to be paid Nov. 1, 1918.”

(3) That the said words and figures constitute the whole endorsement 
and no signature was apjiended thereto.

(4) I further find that some jierson without the consent or authority of 
Elmer C. Brabander changed the word “Nov.” in the said endorsement where 
it last occurs to “Sept.”

(5) I further find that on or about September 25, 1918, that the accused 
caused this note to be given to a bailiff to effect a seizure of the horses men
tioned in the lien agreement as though the said note were then due or over
due and payable and that the accused knew at the time of the delivery of the 
said lien agreement for such action by his bailiff that the said word “Nov.” 
had been changed without the knowledge or consent of Brabander to “Sept.” 
and upon my finding of such knowledge on the part of the accused and of his 
action with regard to the delivery of the said note to his bailiff for the pur
poses of seizure which seizure was actually effected by his bailiff I found the 
accused guilty on the second count.

The judge then reserved the following questions of law for the 
opinion of the Court of Appeal:—(1) Is the document alleged to 
have been forged a false document and was the original document 
such a document that an alteration thereof could lx? classed as a 
forgery? (2) Was tjiere any consideration for the agreement in 
writing alleged to have been altered and if there was not, was the 
alteration thereof nevertheless forgery? (3) Was I justified in 
law on the facts as set out in convicting the accused on the second 
count of the indictment?

Forger>r is the making of a false document, knowing it to lie 
false, with the intention that it shall be acted upon as genuine to
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the prejudice of another; and making a false document includes 
altering a genuine one in any material part. Cr. Code, s. 460.

The question is: Did the altering of the word “Nov.” in the 
memorandum made on the back of the lien note to “Sept.” alter 
it in any material part?

What constitutes a material alteration of a document has 
received judicial consideration in a number of civil cases.

In Suffcll v. Hank of England (1882), 9 Q.B.D. 555, Brett, L.J., 
at p. 568, says:—

Any alteration of any instrument seems to me to be material which 
could alter the business effect of the instrument for any ordinary business 
purpose for which such instrument or any part of it is used.

In 2 Corpus Juris, 1190, the rule is stated as follows:—
Any change in words or form merely, even if made by an interested 

party, which leaves the legal effect and identity of the instrument unim
paired and unaltered, which in no way affects the rights, duties or obligations 
of the parties, and wliich leaves the meaning of the instrument as it originally 
stood, is not material and will not invalidate the instrument.

And at p. 1213, the author says:—
Where the indorsement on the back of a note is merely a memorandum 

of an independent collateral agreement by one of the parties, it will not be 
an alteration of the body of the instrument affecting the agreement of other 
parties thereto. Thus the indorsement of an agreement extending the time 
of payment made on the back of a promissory note has been held not to be 
an alteration of the note, but merely the making of a memorandum of the 
agreement to extend the time.

It would, therefore, appear that, if the legal rights and obliga
tions of the parties (if effect were given to the instrument :is 
altered) would lie the same as if there had been no alteration in 
the instrument, the alteration is not a material one.

It was, however, pointed out on lehalf of the Crown that 
forgery might l)e committed in respect of documents which could 
not l>e legally enforced, and the cases of The Queen v. Riley, (189»>J 
1 Q.B. 309, and Rex v. Home, (1912), 7 Cr. App. R. 103, were cited.

In the former of these cases, the prisoner, who was a clerk in 
a post office, sent to a book-maker a telegram offering to bet on a 
certain horse for a certain race. The telegram purported to have 
been handed in prior to the running of the race, and the lxx>k- 
maker accepted the bet and ultimately paid the amount won on 
that understanding. In reality, the telegram was despatched by 
the prisoner after he had received word that the race had been 
won by the horse in question. It was held that the telegram was
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a forged instrument, although as pointed out by Hawkins, J., at 
p. 315, the Iit-tting contract, though not illegal, could not be 
enforced by legal process.

In that ease, however, as in the other cases cited on liehalf of 
the prosecution, the marking of the instrument with the false 
date made it appear to lie a different document from what it in 
reality was, and t lie re existed at the marking of the document a 
fraudulent intent to have another act upon it to his prejudice.

In the case liefore us, 1 fail to see how the maker of the lien 
note or other person could lie prejudiced by the alteration made. 
I also fail to find the slightest evidence of a fraudulent intent on 
the part of the accused that any one should act upon it to his 
prejudice. The alteration still left the document a lien note 
under which the accused had a lien on the horses therein men
tioned. It was, on its face, past due. The accused had agreed 
with the maker to extend the time for the payment of the balance. 
There was no consideration for that agreement, and it is not con
tended that there was. There living no consideration, there was 
no contract. The document was still a lien note, past due anil 
presently enforceable. How then could the maker or anyone else 
tie prejudiced by the repossession of horses, which the accused 
had a perfect right to take? The endorsement on the lien note was 
nothing more than an unsigned memorandum of an agreement to 
extend the time of payment entered into without consideration, 
and without any intention of discharging the lien agreement. It 
is of no more effect than if the accused had handed to the maker 
on another pieee of paper a memorandum that payment of the 
balance of the lien note would lie extended until Nov. 1, 1918. In 
that case no question of forgery could have arisen.

As the accused in repossessing the horses was acting strictly 
within his legal rights, no intention to prejudice another by so 
doing can be imputed to him. I would therefore answer the 
questions submitted in the negative. The conviction should be 
quashed. Conviction quashed.
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LARSON v. BOYD.
Supreme Court of Canada, Sir Louis Davies,C.J., and Idington, Anglin and 

Mignault, JJ. and Casscls, J., ad hoc... March ?, içiç.
New trial (g II—9a)— Evidence—Admission or irrelevant—Trial

JUDGE POSSIBLY INFLUENCED BY.
The admission of irrelevant evidence which may have adversely 

influenced the opinion of the trial judge, is sufficient, unless he lias 
disclaimed its having influenced his mind, to justify the granting of 
a new trial.

| Doifd v. Larson (1918), 42 D.L.R. 516, affirmed.]

Appeal, from the judgment of the Court of Appeal for 
Saskatchewan (1918), 42 D.L.R. 516, 11 S.L.R. 325, reversing 
the judgment of Bigelow, J., and ordering a new trial. Affirmed. 

(ieorge A. Cruise, for appellant.
J. A. Allan, K.C., for respondent.
Davies, C.J. :—I think this appeal must be dismissed and the 

judgment of the Appeal Court granting a new trial confirmed 
with costs.

The wrongful evidence admitted at the trial, relating to the 
sale by the respondent plaintiffs of the Tuxedo lands and of 
the representations made by the respondents to the Tuxedo 
purchasers, was to my mind clearly inadmissible and should 
have been rejected by the trial judge. It is impossible to say 
what weight that evidence may have had on the mind of the 
trial judge in delivering his judgment in a ease where the 
plaintiff and the defendant gave directly conflicting evidence as 
to the material representations alleged by the defendant to have 
been made to him and which induced him to enter into the 
contract now sought to be specifically enforced.

Idinuton, J. (dissenting) :—The appellant was induced on 
July 12, 1912, to enter into an agreement for the purchase of 
two lots described therein as lots Nos. 39 and 40 in block two in 
Tuxedo sub-division in North Battleford.

In the statement of claim the respondents sue for the balance 
of price of “lots 39 and 40 in block two in the City of North 
Battleford.”

The counsel for appellant admitted the agreement, and also 
by another admission admitted that the respondent had title to 
the land mentioned in the statement of claim, but seemed to 
avoid any express admission that the land named in the agree 
ment was the identical land referred to in the statement of claim.
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At the close of the plaintiff’s ease thus assumed to be estai)- CAN. 
lished, appellant’s counsel took the objection that there was g. c.
nothing to shew that the land described in the statement of larson 
claim was the land mentioned in the agreement. r.

Instead of counsel for plaintiff at once asking leave to ___
amend his statement of claim or adduce proof of identity he Id,n*ton J- 
did nothing, but allowed the trial judge to so reserve the point 
without objecting.

I cannot say that that was a very satisfactory disposition 
of the point. Nor can I say that I should have reached the 
same conclusion as the learned trial judge without giving an 
opportunity to amend or adduce further proof.

The court below having taken the view that it did of that part 
of the trial, and found from what, to my mind, is not quite 
unreasonable, the inference of identity, though I might not have 
drawn it, I certainly should not disturb that part of the judg
ment appealed from.

The whole question is only worth considering as illustrative 
of the course of the trial.

The main ground of appeal is that the court below* erred, 
as I think it did, in granting a new trial on the ground of 
improper reception of evidence.

The appellant had pleaded as a distinct defence the fol
lowing :—

3. In the alternative the defendant says that on or nlwut the 12th 
day of July, 1912, the plaintiffs falsely and fraudulently represented to 
him that the plaintiffs were the owners of lots 39 and 40, in Mock 2, in 
a certain sub-division in North Battleford known as Tuxedo Park, that 
the said lots were good city lots, that the town was built to within two 
blocks of them, that the Canadian Pacific Railway was building on the 
section just beyond the said lots, and that the said lots were worth more 
than the price of $825.00 which the plaintiffs were asking for them, and 
were within one-quarter of a mile of the Canadian Northern Railway 
station in the city of North Battleford.

His own evidence, if believed, established these allegations 
of fact. Then, hoping no doubt, to prove the fraudulent intent 
of sueh misstatements, he called Mrs. Traeksell, who had been 
present at a sale to her deceased husband by the defendants, 
in January, 1912, of a lot in same survey, and next or near to 
the lots in question. Counsel for respondent at once, upon her
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being sworn, objected to her evidence. No ground for the 
objection was stated or appears in the case.

Her evidence really amounts to nothing more than that 
there was sueh a sale, and it seems to me inconceivable how or 
why its admission can be made ground for a new trial.

This was followed by evidence of another Tracksell relative 
to another sale of a lot in same survey by respondents to him 
in November, 1912. This witness testified to representations 
made to him on that occasion very similar in character to those 
charged in the above paragraph from the appellant’s statement 
of defence.

His evidence was given, not as the court below in error states, 
under or subject to objection.

Not a word of objection thereto was uttered till after it had 
all been given, and then counsel for respondents said: “I have 
the same objection to this evidence.” And then he proceeded 
to call his clients in reply to the defence made.

I cannot understand why such an utter disregard of the 
established principles governing the conduct of parties at a 
trial requiring them promptly and properly to object, if they 
have any reason to complain of the conduct thereof, should be 
tolerated as a basis of granting a new trial.

I observe from the respondents’ factum that the appellant 
was not represented at the hearing of the appeal in the court 
below, and suspect this feature of the ease was not observed by 
the members of that court.

Apart from any other considerations I think the failure to 
object at the proper time should have been held fatal to any 
application for a new trial upon the ground it is rested upon.

In the view I take relative to the possibility of such like 
evidence being admissible in support of a charge of fraud of 
such a character as set up, there is absolutely no ground for 
granting it.

Assume that the defendant had in mind the purpose of 
establishing a highly fraudulent scheme of the kind, in which 
beyond a doubt, as illustrated by the judgments in the ease of 
Blake v. Albion Life Assurance Co. (1878), L.R. 4 C.P.D. 94. 
and The Queen v. Rhodes (1899] 1 Q.B. 77, and eases cited
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therein, evidence of what had transpired between him accused 
and others than those immediately concerned, would be admissible 
and the attempt to do so failed by reason of the evidence falling 
short of what was expected, would that be any ground for 
granting a new trial !

The charge made, which I am for purposes of illustration 
thus assuming to have been of such a nature as to permit the 
evidence to go so far as to have been highly prejudicial to the 
party attacked and then failed, how could he, who lost on 
another ground other issues entirely, claim as the defendant does 
by reason thereof a new trial!

I incline to think the pleading I have quoted wide enough 
to let in evidence of any fraudulent scheme unless limited by 
specific particulars which should have been demanded if any 
limitation claimed to be put upon the inquiry.

There is in the next paragraph of the defence a charge of 
representation of the same facts in a way entitling appellant to 
relief which did not in order to get same necessarily involve 
such gross fraud as firstly charged.

On this the court below seemed to think, if the trial judge 
saw fit to proceed thereon he could rightly have found, as he 
did, but because he did not expressly repudiate being affected by 
the evidence adduced on the other issue, therefore, there must be 
a new trial.

I must respectfully submit that it is not a proper ground 
upon which to grant a new trial.

To hold so implies, that in every case wherein other issues 
may have been tried than those in which the plaintiff succeeds, 
the learned trial judge must by express language exclude all 
possibility of his mind having been prejudicially affected by 
having heard evidence on the other issues and in default of his 
doing so a new trial must be granted.

The presumption surely is that a learned trial judge has 
not misdirected himself unless he gives some indication of it 
other than apparent herein.

The evidence of George Boyd seems to me far from satis
factory and may have appeared more so to the learned trial 
judge.

CAN.

8. C.
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Idington, I.
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I think the appeal should be allowed with costa and the trial 
judge’s judgment be restored.

Anoun, J. :—The evidence of similar misrepresentations 
made by the plaintiff to other prospective purchasers might 
have been admissible if his intent in making the misrepresenta
tions to the defendant on which the latter relies in answer to 
this action of specific performance had been material to any issue 
in it which the court was called upon to determine. Blake v. 
Albion Assurance Society (1878), L.R. 4 C.P.D. 94, chiefly relied 
on by the appellant, was such a ease. See too Brunet v. The 
Kiny (1918), 42 D.L.R. 405 (annotated) ; 57 Can. S.C.R. 83; 30 
Can. Cr. Cas. 16.

The issues in the present action were whether the alleged 
misrepresentations had in fact been made, their truth or untruth, 
their materiality, and whether the defendant had been induced 
by them to purchase. To none of these issues could the proof 
of false representations by the defendant made months after
wards to other persons, however similar in character, be relevant. 
It would not tend to establish the probability of the defendant’s 
case upon any of them. It would be quite as relevant to attempt 
to prove that the plaintiff’s reputation for veracity was bad 
with a view to establishing that he was a person likely to make 
false representations when it should be to his interest to do so. 
The unnecessary and immaterial allegation of the defendant 
in his plea that the misrepresentations on which he relied had 
been made fraudulently cannot, in my opinion, render relevant 
evidence otherwise irrelevant to the real issues presented for 
trial. I agree with the view of the Court of Appeal that the 
testimony here in question was improperly received.

While without it there may have been sufficient evidence to 
warrant the judgment dismissing the action, it is impossible to 
say that the testimony objected to may not have adversely influ
enced the trial judge’s opinion as to the credibility of the 
plaintiff and thus occasioned a substantial wrong in the trial. 
Having received it, though subject to objection, and not dis
claimed its having had any effect upon his mind, it is not 
unreasonable to assume that the learned judge treated it as 
admissible and that it, in fact, had what would seem to be its
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probable effect upon his decision. Allen v. The King (1911), 44 
Can. S.C.R. 331 ; Longhead v. Collingwood ( 1908), 16 O.L.R. 64; 
Hyndman v. Stephen/ (1909), 19 Man. L.R. 187.

In view of the absence from the statement of defence of 
any allegation that the land described ill the agreement for sale 
was not the same as that described in the statement of claim and 
of the unqualified admission of the plaintiff’s title to the latter 
made by counsel for the defendant at the opening of the trial, 
which the judge appeal's to have then accepted as conclusive on 
that branch of the ease, the action should not, in my opinion, 
afterwards have been dismissed because of an unexplained 
discrepancy between the two descriptions.

I would affirm the judgment directing a new trial and 
dismiss this appeal with costs.

Miunault, J.:—The Court of Appeal of Saskatchewan has 
decided that the appellant introduced irrelevant evidence of 
false representations made by the respondent to other persons 
to whom he endeavored to sell lots. It ordered a new trial 
because, in its opinion, such evidence may have influenced the 
trial judge in deciding that the respondent had made to the 
appellant (which he denied) false representations concerning 
the lots sold to the appellant. The counsel for the appellant 
has not convinced me that the judgment appealed from is clearly 
wrong. The evidence complained of was certainly irrelevant 
and it may have influenced the result. I would, therefore, 
dismiss the appeal with costs.

Camcli, J. :—I concur with Anglin, J.
Appeal di/mi//ed.

SERCOMBE v. TOWNSHIP OF VAUGHAN.
(Annotated.)

Ontario Supreme Court, Appellate Division, Riddell and Latchford, JJ., 
Ferguson, J.A., and Rose, J. February /, /gig.

Highways (g IV. A—135)—Motor truck wider than allowed by Act- 
Breaking THROUGH BRIDGE—NOT LAWrULLY ON HIGHWAY—MUNI
CIPALITY NOT LIABLE FOR INJURY TO MACHINE—OWNER LIABLE POR 
DAMAGE TO BRIDGE.

The Load of Vehicles Act, 6 Oeo. V., c. 49, s. 6. (Ont.) provides that 
“no vehicle shall have a greater width than 90 inches. “ A motor truck 
96 inches wide, has, under this Act, no right to he upon the highway, 
and in respect thereof is a mere trespasser. The owner cannot recover 
damages for injuries to such truck caused by its breaking through a
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bridge un the highway, although the extra width may not have had 
anything to do with causing the accident. The owner in, however, liable 
to the municipality for the damage done by the truck, prohibited ae 
it ia from using the road.

[Koe v. Tp. of It'i'Uf sit i/ (1918), 43 O.L.R. 214, Eller v. City of 
Saskatoon (1917), 39 D.L.R. 1 (annotated), Goodison Thresher Co. v. 
Tp. of McSab (1910), 44 Can. S.C.R. 187, referred to.]

Appeal by défendante, the Municipal Corporation of the 
Township of Vaughan, front a County Court judgment in favour 
of the plaintiff for the recovery of #333.82 for damages for injury 
to the plaintiff's motor truck, which was running on a public 
highway in defendant township, when it broke through a bridge. 
The counterclaim was for the injury to the bridge. Reversed. 

William Proudfool, K.C., for appellants.
H. A. Neuman, for respondent.
Riddell, J.:—The plaintiff is the owner of a motor truck of 

dead weight 11,100 lbs. loaded with merchandise, which the trial 
judge finds on satisfactory evidence to have been about 8,000 
lbs. The truck was running on a public highway in the Town
ship of Vaughan, well within 8 miles an hour, when it broke 
through a bridge in the highway. The plaintiff sued for damages 
and was awarded #333.82 by His Honor Judge Coatsworth, who 
also dismissed the counterclaim of the defendants. The defend
ants now appeal.

There were several points fully and ably argued by counsel ; 
but, in the view I take of the case, it can be disposed of adversely 
to the plaintiff on one simple ground.

The Load of Vehicles Act, 1916, 6 Geo. V., c. 49, by s. 6, 
provides that ‘‘no vehicle shall have a greater width than 90 
inches, except traction engines"—‘‘vehicle" being interpreted 
by s. 2 (5) as including motor vehicles such as this was; it is 
conclusively proved that “this vehicle,” not being a traction- 
engine, was almost 96 inches wide. The plaintiff had no right 
to have such a vehicle on the highway at all, and in respect 
thereof he was a mere trespasser. The corporation owed him 
no duty except to refrain from setting traps for him and from 
maliciously or wilfully injuring him, and he must take the 
road as he finds it

Cases such as Goodison Thresher Co. v. Tp. of McNab, 44 
Can. S.C.R. 187 ; Eller v. City of Saskatoon, 39 D.L.R. 1 ; Roe v.
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Tp. of Wellesley, 43 O.L.R. 214, all have a bearing on the point, 
although not on all fours.

That the extra width had or might have had nothing to do 
with causing the accident has, I think, no significance—the 
motor truck should not have been there at all.

I would allow the appeal and dismiss the action, both with 
costs.

The same considerations dispose of the appeal against the 
dismissal of the counterclaim.

The plaintiff smashed the defendants' bridge unlawfully, and 
should pay for it—it is of no importance that the same thing 
might have happened had the plaintiff used a lawful instru
ment—the fact is he did not.

There should be judgment on the counterclaim for the sum 
necessary to replace the bridge, to be agreed upon by the parties, 
or, in the absence of agreement, on a reference.

The defendants should have their costs throughout on the 
County Court scale.

Latchford, J. :—In this case, as in Roe v. Tp. of Wellesley, 
43 O.L.R. 214, the motor vehicle was unlawfully upon the high
way, and, therefore, the plaintiff can be afforded no redress.

Not only does his action fail, but he is liable to the munici
pality for the damage done by his truck, prohibited as that was 
from using the road.

The appeal should be allowed with costs here and below. 
If the parties cannot agree on the amount of the damages, there 
should be a reference.

Ferguson, J.A., and Rose, J., concurred.
Appeal allowed.

ANNOTATION.

Liability of monklpallty for defective highways or bridges inegligence 
and proiimate cause.

The caaee relied on in the judgment of Riddell, J., in the Sercombe caae 
(ante p. 131), apart from being distinguishable from the case to which 
they were applied, are hardly in accotd with the modem trend of decisions 
dealing with negligence law. He cites the cases of Goodisoa Thresher Co. v. 
Tp. of McNab (1910), 44 Can. 8.C.R. 187, affirming the majority of the Court 
of Appeal of Ontario, 19 O.L.R. 188; Roe v. Tp. of Wellesley (1918), 43 O.L.R. 
214—a single judge decision; and the Saskatchewan case of Elter v. City of 
Saskatoon (1917), 39 D.L.R. 1 (annotated), 10 S.L.R. 415.

ONT.
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Annotation. In Linstead v. Tp. of WhUchurch (1916), 30 D.L.R. 431, 36 O.L.R. 462, 
the < 'rfiwn case was virtually repudiated and a diametrically opposite view 
reachdu by the Court. It must be remembered that in the Goodison case 
both Chief Justices, of Ontario (Sir Charles Moss, concurring with the trial 
judge, Anglin, J.), and of Canada (Sir Charles Fitzpatrick), together with 
tiirouard and the present Chief Justice of Ontario, Sir William R. Meredith, 
dissented, Moss and Meredith, JJ., delivering strong dissenting opinions. 
Meredith, C.J.O., in the Linstead case, after carefully weighing the reasoning 
in the Goodison case and its weight as a precedent, came to the conclusion 
that “owing to the conflict of judicial opinion in the (Goodison) case, the 
question presented in this (Linstead) case should be treated as res integra."

In view of the Linstead case, the Saskatchewan case of Ettcr v. Saskatoon 
would hardly have any weight as a precedent, at least so far as Ontario is 
concerned, apart from the fact that it is distinguishable, in that the latter 
dealt with a statute which expressly prohibited the vehicle “to be used or 
operated upon a public highway” unless it complied with the statutory 
requirements.

In Roc v. Wellesley, the automobile, driven by an infant at a great speed, 
dropped into a hole at the edge of a bridge forming part of a highway. Latch- 
ford, J., said (and he might have made it the basis of his decision, on the prin
ciple of causa causons, or proximate cause, or ultimate negligence) : “I desire 
to add that, in my opinion, no duty is cast ujxrn a municipality to maintain 
its roads in such repair that they shall be safe for automobiles driven at the 
speed at which the plaintiffs were proceeding.”

“The whole law of negligence in accident cases,” says Lord Sumner, in 
delivering judgment in the B. C. Electric R. Co. v. Loach, 23 D.L.R. 4, (1916) 
1 A.C. 719, “is now very well settled . . . and its application is plain 
enough. Many persons are apt to think that, in a case of contributory negli
gence, the injured man deserved to be hurt, but the question is not one of 
desert, but of the cause legally resixmsible for the injury. The inquiry is a 
judicial inquiry. It does not always follow the historical method and begin 
at the beginning. Very often it is more convenient to begin at the end, that 
is at the accident, and work back along the line of events which led up to it. 
The object of the inquiry is to fix upon some wrongdoer the responsiblity for 
the wrongful act which has caused the damage. It is in search not merely of 
a causal agency, but of the responsible agent. When that has been done, it 
is not necessary to pursue the matter into its origins; for judicial purposes 
they are remote.”

This view seems to be followed in strong American decisions and is 
entirely in accord with the trend of decisions in modern negligence law. The 
Supreme Court of Delaware, in Lindsay v. Cecchi (1911), 35 L.R.A. (N.S.) 699, 
held that the failure of an automobile driver to have the statutory license will 
not render him liable for an injury in case of accident, unless such failure 
had some causal relations to the injury. The Supreme Court of Massachu
setts in Bourne v. Whitman (1911), 209 Mass. 155, 35 L.R.A. (N.S.) 701, held 
that the breach of such statutory duty does not render the person so using 
the highway a trespasser, nor liable for injuries not due to hie negligence. 
And there is abundant authôrity for the proposition that even to a trespasser 
there is a certain duty of protection : Diplock v. Canadian Northern R. Co. 
(1916), 30 D.L.R. 240, 53 Can. S.C.R. 376, 20 Can. Ry. Cas. 365, affirming 
26 D.L.R. 544, 9 S.L.R. 31.
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Negligence of the municipality in such case would be presumed by the 
application of the well-known principle of res ipsa loquitur. Kearney v. 
London etc. R. Co. (1871), L.R. 6 Q.B. 759. “The defendants were under 
common law liability to keep the bridge in safe condition for the public using 
the highway to pass under it,” said the court. This decision has been fol
lowed in the State of New York, in the case of a building falling into the 
street. “ Buildings properly constructed do not fall without adequate cause:” 
Mullen v. St. John (1874), 57 N.Y. 567, 569. See Pollock on Torts, 9th ed., 
p. 533.

In Dick v. Tp. of Vaughan (1917), 34 D.L.R. 577, 39 O.L.R. 187, a similar 
action was brought to recover damages because the plaintiff was compelled 
to travel by another way owing to the insufficient carrying power of the 
bridge. The action was dismissed because the damages were held to be too 
remote, but the duty of the municipality as to the safety of the bridge, and 
its liability in the event of accident, was not questioned. Meredith, C.J.C.P., 
remarking it to be one “owed as much to the beggar on foot, or the driver of 
a coach and four, as to the plaint iff ; and a duty w hich any one of them equally 
might have enforced by laying an information against the municipality.”

DOYLE v. CANADIAN NORTHERN R. Co.

Saskatchewan Court of Apjteal, llaultain, C.J.S., Lamont and El wood, JJ.A. 
April 19, 1919.

Negligence (§ II A—75)—Statutory duty imposed on railway co.— 
Failure to comply with—Duty of traveller approaching 
track—Liability for damages.

Where a statutory dutv is inqiosed on a railway company to sound 
the whistle and ring the bell of the engine when a train is approaching 
a highway at level rail, a traveller has a right to expect this to be done, 
and is not required to look to sec if a train is approaching. The omission 
to carry out the statutory duty ' iqioscd amounts to negligence and 
renders the company liable for rest iting injury.

[Grand Trunk R. Co. v. McAtpine (1913), 13 D.L.R. 618; Smith v. 
South Eastern R. Co., [1896] 1 Q.B. 178, followed.]

Appeal from a judgment which awarded to the plaintiffs 
damages for injuries received through being struck on a level 
crossing by the defendants’ train. The action was brought by 
M. H. Doyle for himself and as next friend of his five infant 
children.

H\ J. Perkin», for appellant ; E. J. Campbell, for respondent. 
The judgment of the court was delivered by 
Lamont, J.A. :—The accident occurred about 6 o'clock in the 

evening (fast time) of December 19, 1916. The children were 
driving home from school in a single buggy, with the top up and side 
curtains on. The evening was cold, being 30 to 40 below zero, and 
the children were well wrapped up. From Lampman village the 
railway track runs in an easterly direction, and the travelled road
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is on the south side of the track for alrout three-quarters of a mile 
when it crosses the track at level rail and runs straight north. The 
children left Lampman and drove east along the road south of the 
track, and were going over the crossing when they were struck by 
the defendants' train, also coming from Lampman. As a result, the 
horse was killed, the buggy smashed and the children hurt. The 
buggy was living driven by John Lampman, a boy of 14, who for four 
or five years had driven over the same road to and from school. 
Between Lampman and the crossing, and at a distance of 80 rods 
from the crossing, there is a post known as the “ whistling post.' 
The negligence which the plaintiffs allege caused the accident was 
the failure of the defendants to perform the statutory duty imposed 
upon them by s. 274 of The Railway Act, which is as follows:—

274. When any train is approaching a highway crossing at rail level 
the engine whistle shall be sounded at least eighty rods before reaching such 
crossing, and the bell shall be rung continuoualy from the time of the sounding 
of the whistle until the engine has crossed such highway.

The trial judge found that the whistle had not been sounded, 
nor the bell rung as provided by the Act, and that the determining 
cause of the accident was the defendants’ failure to give these 
statutory warnings. From that judgment the defendants now 
appeal.

To succeed the plaintiffs must establish: (1) that the defend
ants were guilty of negligence, and (2) that such negligence was 
the proximate cause of the accident.

In my opinion, the evidence warranted the finding of the 
trial judge, that the defendants failed to sound their whistle and 
ring the bell as required by s. 274.

The engineer swore that he had sounded the whistle at the 
whistling post and rung the bell continuously until he reached the 
crossing, and a section foreman corroborated this. The foreman, 
however, the trial judge refused to accept as a credible witness. 
This left the testimony of the engineer the sole evidence that the 
statutory warnings had been given. It was open to the trial 
judge, in weighing this testimony, to view it in the light of the fact 
that the engineer was the man guilty of a dereliction of duty if 
the statute had not been complied with. On the other hand, the 
children testified that they heard no whistle at the whistling post; 
that they would have heard it had it been sounded. Then there is 
the evidence of Thomas Doyle, who lives a mile from the railway,
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who said he watched the train until it reached the crossing, and 
who testified that the whistle was not sounded at the whistling post 
and not until it was close to the crossing. This evidence, accepted 
by the trial judge as it evidently was, justified him in reaching the 
conclusion that the statutory warnings had not been given.

The only other question involved is that of the contributory 
negligence of the children. It was admitted by the boy John and 
the other children that they did not look on approaching the 
crossing to see if a train was coming. They also admitted that, 
had they turned their heads, they would have had an unobstructed 
view of the railway track for over half a mile. On these admis
sions, it was strongly contended tiefore us that the failure on their 
part to look for an approaching train constituted such negligence 
as disentitled them to recover, and that, in fact, the collision was 
due to their own folly and recklessness.

The rule as laid down by the Privy Council in Grand Trunk R. 
Co. v. Me Alpine, [1913] A.C. 838, 13 D.L.R. 618 at 623, 16 Can. 
Ry. Cas. 186, is as follows:—

Where a statutory duty is imposed upon a railway company in the 
nature of a duty to take precautions for the safety of persons lawfully travelling 
in its carriages, crossing its line, or frequenting its premises, they will be 
responsible in damegee to a member of any one of these classes who is injured 
by their negligent omission to discharge, or secure the discharge of, that duty 
properly, but the injury must be caused by the negligence of the company 
or its servants. If, as in the example taken by Lord Cairns in Dublin, WicUow 
and Wexford R. Co. v. Slattern (1878), 3 App. Cas. 1188, the folly and reckless
ness of the plaintiff, and not the admitted negligence of the company, be the 
cause of the injury to the plaintiff, then the negligence of the servants of 
the company in omitting to whistle, for instance, as the train approached a 
station or level crossing would "be an incuria, but not an incuria done locum

And in Wabash R. Co. v. Misener (1906), 38 Can. 8.C.R. 94 
at 100, Davies, J. with whom Idington and Duff, JJ. concurred, 
lays down the law on the point as follows:—

I do not desire, even by implication, to cast a doubt upon the reasonable 
and aalutary rule so frequently laid down by this court as to the duty which 
the law imposes upon persons travelling along a highway while passing or 
attempting to pass over a level railway crossing. They must act as reasonable 
and sentient beings and, unless excused by special circumstances, must look 
before attempting to cross to see whether they can do so with safety. If they 
choose, blindly, recklessly or foolishly to run into danger, they must surely 
take the consequences.

The children having a clear view of the track and not having 
looked to see if a train was coming, were there any “special cir
cumstances ” which would excuse their failure so to do?
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The boy John does not appear to have lieen asked why he did 
not look before going on the track, but he was asked alxrut the 
whistling post, and he stated that the train should whistle every 
time it came to it. Mildred Doyle gave this testimony:—

Q. You did not look to see if the train was coming? A. No. We did 
not cxpeet it would be there at that time because it always went before.

And in cross-examinationshesaidsheknew the train would not 
ordinarily 1*- running at that time. The train, it appears, on that 
occasion was running I «-hind its scheduled time. Katie Doyle in 
her evidence said:

We never expected the train because it had always gone by that time, 
never as much as thought of looking. We thought if the train was coming 
it would whistle at the whistling post.

I can sec nothing in the evidence to cast a doubt upon the 
correctness of this testimony, and I have no doubt the reason the 
children did not look for a train was Irecause they thought the 
train had passed, and they believed that any train coming from 
the west would whistle at the post. Are these sufficient to excuse 
their failure to look?

Generally speaking, I do not think a person approaching a 
railway crossing is justified in concluding that a train has passed 
simply liecause the hour at which it is scheduled to reach the 
crossing has passed. In this country, railway trains do not run 
so infallibly on schedule time as to justify such a conclusion. We 
all know trains are frequently late. There may, however, lie cases 
in which such a conclusion would be justified.

In Rex. v. Broad, [1915] A.C. 1110, at p. 1119, the Privy Council 
said:

In these circumstances, on the facte proved and apart from the by-law, 
it was for the jury to say whether there was contributory negligence on 
Broad's part or not, and if they thought that he reasonably believed, as a 
resident daily using the crossing, that the train had already passed, their 
enlirt that he was not "guilty of negligence that led to the collision" must 

stand.
The only testimony as to how often the train was late is that 

of the plaintiff M. H. Doyle, who said it was not very often late. 
The children had for years been driving to and from school over 
this croe- ing and would know how often they found the train late. 
That they had an honest belief that at that hour the train would 
not lie at the crossing, I think is established by the evidence. 
Was that belief reasonable? Was it such as a reasonable man
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under the eircumstances would have acted upon? As it was 
based upon years of experience, I am of opinion that—in the 
absence of evidence to the contrary—we cannot hold that it was 
not justified. While trains, generally speaking, are often late, 
particularly 1 ng haul trains, it may lx* that the train in question 
had theretofore lieen, practically speaking, always on time. 
Whether or not this circumstance excuses the children for not 
looking, the other one above mentioned, in my opinion, does. 
That is, I think they were justified in assuming that the whistle 
would l>e blown at the eighty rod post, and, as they would have 
abundance of time to secure their safety after the blowing of that 
whistle, they were entitled to go ahead until the whistle was blown.

In Smith v. South Eastern It. Co., (1896] 1 Q.B. 178, the de
fendants’ line crossed the highway at level rail. There was a 
gate-keeper’s lodge at the crossing, where the defendants stationed 
an employee, Judges. It was this employee's duty under the 
regulations of the company, whenever a train was approaching 
the crossing, to sec if the line was clear, and if clear to stand by the 
rails and hold out a w hite flag by day and a white light by night. 
An approaching train could readily l>e seen by anyone who desired 
to cross before he got to the rails. The plaintiff’s husband went 
to the gate-keeper’s lodge and inquired if his wife was there. The 
gate-keeper Judges wras sitting in his lodge reading. On Iwing 
told his wife was not there, he went out and attempted to go 
across the tracks at the crossing and was killed by the defendants' 
train. Judges did not warn him that a train was coming, nor did 
he go out to signal it. It was held that the plaintiff's husband in 
attempting to cross the tracks without looking for an approaching 
train was not guilty of contributory negligence. In his judgment, 
at p 183, Lord Esher, M.R., says:—

The deceased man lived in the neighbourhood, and had been at the 
crossing on previous occasions. I think there was evidence from which the 
jury might infer that he knew that Judges had to perform the services which 
I have mentioned for the company, whenever a train was passing over the 
crossing; and, that being so, they might, on the evidence, take the view that, 
under the circumstances, it was not a want of reasonable care on the |iart 
of the deceased to presume that, as Judges remained in his house, no train was 
coming, and therefore he might go over the crossing in safety without taking 
the precaution of looking up and down the line, or any other such precaution 
as might otherwise be necessary. If that be so, there was evidence for the 
jury upon the question whether there was any want of reasonable care on his 
part. In saying this, I think I am acting on the view expressed by Lord
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Cairna in the ease of Dabtin, H'lftiote and Wexford R. Co. v. Slattery, tupra. 
He aeeina in that ease to have thought that, if a man had a right to suppose 
from hie knowledge of the practice at the station that an approaching train 
woukl whistle, the jury might come to the conclusion that the absence of 
whistling had thrown him off liis guard, and had produced in him a state of 
mind in which he might not unreasonably suppose that it was unnecessary 
for him to look out before crossing to see whether a train waa coming.

Hee also Toronto R. Co. v. Cornell (1895), 24 Can. S.C.R. 682, 
and Toronto R. Co. v. King, [1908J A.C. 260,269.

These olwrvations, in my opinion, apply to the present ease, 
inasmuch as here the railway company were under n statutory 
obligation to sound the whistle and ring the hell. The children 
relied upon the defendants fulfilling this obligation, and in my 
opinion they had a right so to do.

I, therefore, agree with the conclusion of the trial judge that the 
determining cause of the accident was the defendants’ failure to 
oliserve these statutory requirements.

The appeal should be dismissed with costs.
Appeal dismisted.

COLLYER ». McAULEY.
Manitoba Court of Appeal, Perdue, C.J.M., Cameron, Haggart and Fullerton, 

JJ.A. April 4, 1019.

Automobiles (§111 B—210)—Driving car into school yard—Frighten
ing HORSES WORKING IN YARD—MOTOR VEHICLES ACT (MAN.)— 
Negligence—Onus of proof—Trespass—Damages.

The defendant drove a motor-car into a school yard and around the 
school building to where the plaintiff was working with a team and 
scrai>er, neither party Ix-ing aware of the presence of the other. The 
motor-car frightened the plaintiff's horses and caused them to run away 
one of them being injured.

The court held that the Motor Vehicles Act only referred to loss or 
damage arising out of the use of a motor vehicle on a public highway, but 
if this included a school yard, the evidence put in by the defendant 
displaced the onus of proof created by s. 63 of the Act, and replaced 
upon the plaintiff the onus of proving his case. Held, also, that even if » 
the defendant was guilty of a trespass in driving his motor-car into the 
school yard, the damage- which occurred did not naturally flow from the 
tresixiss and was not an ordinary consequence of the trespass and the 
defendant was not liable.

[Bradley v. Wallace Limited, (1913) 3 K.B. 629; Heath'* (tarage v. 
Hodges, (1916] 2 K.B. 370, referred to; see annotation 39 D.L.R. 4.)

Appeal by plaintiff from the decision of a District Court Judge 
in an action for damages for injuries to a horse caused by its 
being frightened by a motor car. Affirmed.

J. H. Chalmers, for appellant.
Perdue, —This is an appeal from the decision of His

Honour Judge Mickle in the County Court of Miniota. The cir-
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cumstances of the case and the findings of law and fact made by 
the trial judge are set out in his written judgment, which is as 
follows:—

This is an action for negligence, under most jieculiar circumstances. 
Plaintiff was working at a school-house with his team. The school property 
was enclosed. Plaintiff, although working with a scraper, was at the time of 
the accident which occurred shovelling or loosening material for the scraper, 
and in order to do so had dropped the lines of his team. One of the defendants 
came along in an auto, opened the gate of the school property and drove 
towards the comer of the school around which the plaintiff was. The plain
tiff’s horses take fright and run away, plaintiff grabbing for the lines, but 
failing to get them in time. One of the horses is injured and the plaintiff 
sues the defendants for negligence in driving. The defendants deny negli
gence and say the damage was caused by the plaintiff not having his horses 
under proper control.

The facts are fairly well agreed upon. Plaintiff relies largely upon s. 15 
of the Motor Vehicles Act, together with s. 63 of the Motor Vehicles Act.

The general run of cases that have been decided deals with accidents 
taking place on the highways and the operation clauses of the Act relate to 
highways, so that it is a little more difficult to come to a conclusion. Neither 
ss. 15 nor 63 are limited to highways. 8. 15 says: “ which shall be sounded 
when it shall be reasonably necessary to notify pedestrians or others of the 
approach of any such vehicle.” One can easily see the necessity for sounding 
the horn when travelling on a highway, but on approaching a team not in 
sight and which could not be expected to be in such a place, can it be said 
there was a reasonable necessity for sounding the horn? I am loth to say 
the plaintiff was negligent because he did not have his team tied when he was 
standing beside them at his work. One of the horses was quiet, the other 
inclined to be fractious, but he had no more reason to expect an auto ap|leaning 
on the scene in the school grounds than the man with the auto had to expect 
to run upon a team around the corner of the building. It does appear to me 
to come in that class of the cases referred to as "inevitable accidents,” and 
viewing it in that tight I must give a verdict for the defendants, with costs.

8. 63 of the Motor Vehicles Act, R.S.M. 1913, c. 131, is as 
follows:—

63. When any loss or damage is incurred or sustained by any person by 
a motor vehicle, the onus of proof that such loss or damage did not arise 
through the negligence or improper conduct of the owner or driver of the 
motor vehicle shall be upon the owner or driver of the motor vehicle.

By s. 14 of c. 41 of the statutes of 1915, s. 63A was inserted 
immediately after the above s. 63. 8. 63A is as follows:—

63.A In all cases when any loss, damage or injury is caused to any person 
by a motor vehicle, the person driving it at the time shall be liable for such 
loss, damage or injury, if it was caused by his negligence or wilful act, and the 
owner thereof shall also be liable to the same extent as the driver unless at 
the time of the injury the motor vehicle had been stolen from him or otherwise 
wrongfully taken out of his possession or out of the possession of any person 
entrusted by him with the care thereof.

11—46 D.I..R.
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In Mcllroy v. Kobold (1917), 35 D.L.R. 587, 28 Man. L.R. 
109, it was held by this court that under s. 63A the owner can 
only be liable if the injury was caused by the negligence or wilful 
act of the driver of the motor vehicle, and where the case is tried 
by a jury all facts to justify the entry of judgment by the judge 
must be found by the jury. It seems obvious that the effect of 
s. 63 is merely to place upon the owner or driver of the motor 
vehicle the onus of shewing that the accident which caused the 
loss or damage complained of was not caused by the negligence 
of such owner or driver. The section simply shifts the burden of 
proof from the plaintiff to the defendant. If then the defendant 
puts in evidence the facts relating to the accident shewing how it 
took place and that it did not arise through negligence for which 
he was responsible, he will be entitled to have the action dismissed 
unless the plaintiff is able to rebut the defendant's case and shew 
negligence on the part of the latter which caused the injury.

The present case is not one of negligent driving on a highway 
and causing injury-thereby. In s. 2 (fc) of the Motor Vehicle Act 
the expression “highway” or “public highway” is defined as 
meaning “any public highway or road, street, lane, alley, park, 
parkway, driving or public place within or outside of any incor
porated city, town or village." The Act contains many pro
visions relating to operation, speed, rules of the road and other 
matters clearly designed for the protection of persons using a 
public highway from accidents resulting from the use of motor 
vehicles upon such highways. S. 63 only refers to loss or damage 
arising out of the use of a motor vehicle on a public highway as 
defined in the Act. It may be questioned w hether the definition 
above quoted includes a school yard which is of a more or less 
private nature. If the definition does not include a school yard 
a primé facie case of negligence was not made against the defend
ants by force of the section. But even if the section does apply 
to this case the evidence put in by the defence displaced the pre
sumption created by the section sufficiently to replace upon the 
plaintiff the onus of proving his case.

The plaintiff urges that driving a motor car into the school 
yard and around to the back of the school was a trespass and that 
therefore the defendants were liable. I do not think that on the 
evidence we can find that the driver was committing a trespass.
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But, even if we assume he was committing a trespass, the damage 
whieh occurred did not naturally flow from the trespass and was 
not an ordinary consequence of the trespass. It was too remote. 
See Hradley v. Wallaces Limited, (1913] 3 K.B. 629, per Cosens- 
Hardy, M.R., at 633; ;xt Kennedy, I..J., pp. 636-637; per Swinfen 
Eady, L.J., p. 041; also Heath’s (tarage, v. Hodges, [1916] 2 K.B. 
370, 376.

I do not think that this Court should interfere with the find
ing of the trial judge upon the evidence given in this case. He has 
not found that the driver of the motor vehicle was guilty of negli
gence, a conclusion which is fully warranted by the evidence.

The appeal should lie dismissed with costs.
Haoqart, J.A.:—I accept the facts as set out in the raisons of 

the trial judge. I do not think that any actionable negligence 
has liecn pro veil on the part of the defendants.

I would dismiss the appeal and affirm the judgment of Mickle, J.
Fullerton, J.A., concurred in dismissing appeal.

Appeal dismissed.

HENDERSON v. MAHER.
Quebec Court of Review, Fortin, Rockett and de Lorimier, JJ. 

November IS, 1918.
Altibation op instruments (| 11 B—17)—Assignment op note pob

COLLECTION—SUBSTITUTION OF HOLDER'S NAME AS PATEE—Nor 
MATERIAL ALTERATION.

Altering a promissory note after it has become due and in virtue of an 
assignment for the purpose of collecting the amount thereof by the 
holder substituting his own name as payee in place of that of the bank 
in whose hands it was first placed for collection, is not a material alteration 
and the last payee is a holder for collection, subject to any defences the 
maker may have against the original payee.

Appeal from the judgment of the Superior Court, Weir, J. 
Affirmed.

This was an action on a promissory note for $3,077.33, dated at 
Montreal, November 24, 1914, signed by the defendant to the 
order of Howard H. Williams and Albert C. Hall, receiver of the 
Standard Plunger Elevator Co. The note was endorsed and 
transferred first to the Royal Bank for collection. The name of 
the latter was afterwards erased and that of the plaintiff was 
substituted therefor.

The action was contested on the following grounds: (o) the 
plaintiff is merely a prtter-nom of the receivers and is not the bearer
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y7 of the note; (6) the receivers have l>een appointed by a foreign
C. R. tribunal, and have no right to resort to any court of this province

Henderson for work done within its limits;—(c) the company represented by 
Maher t*lc re^iv61*8 i* a foreign company and has never received a license 

entitling it to do business in this province;—(</) the said note was 
given for the construction of two elevators in an apartment-house 
in Montreal, the property of the defendant ; but the said company 
never complied with the contract, plans and specifications, and 
divers serious defects developed, which are detailed in the defence; 
—(e) in order to permit the continued operation of the elevators, 
the defendant was obliged, from time to time, and after having 
put the company in default, to expend in repairs, large sums of 
money amounting to $3,194;—(/) therefore the plaintiff and his 
auteurs are without right to demand payment of this promissory 
note.

The Superior Court maintained the action by the following 
judgment:—

Seeing arte. 2 (par. g), 57, 74, 145 and 146 of the Bills of Exchange Act;
Considering that the plaintiff received the said promissory note after it 

became due, from the payees thereof, after endorsement by them to him, and 
also in virtue of an assignment by them to him for the purpose of collecting 
the amount t hereof ; that the alteration of the said endorsement of payee by 
the substitution of the plaintiff's name for that of the bank in whose hands 
it was first placed for collection from the defendant, is not a material alteration 
and the plaintiff is the holder thereof for collection, subject to any defence 
the maker may have as against the said payees, to wit: Howard H. Williams 
and Albert C. Wall, receivers of the Standard Plunger Elevator Co;

Seeing art. 79 of the Code of Civil Procedure;
Considering that the said Messrs. Williams and Wall were duly appointed 

receivers of the Standard Plunger Elevator Co. by the District Court of the 
United States in the District of New Jersey, with power to appear in judicial 
proceedings, and by bill of sale acquired from the said company all its personal 
property and rights of action; and from the said assets have duly transferred 
the said promissory note to the plaintiff herein;

Considering that the fact that, at the times in question herein, the said 
company, being a foreign company, had not taken out the license referred to 
in se. 6099 el seq. of R.S.Q., did not deprive the said company, the said receivers, 
or the plaintiff, as their transferee, of the right to appear before the courts of 
this province for the maintenance of their claims; C.P., art. 79, Standard 
Ideal Co. v. Standard Sanitary Mfg. Co. (1910), 20 Que. K.B. 109, [1911] A.C. 
78; A. A E. Encyc. of Law nrbo Illegal Contracts p. 940.

[The following considérant referred to facts only.]
Doth dismiss the defendant’s plea, reserving any right of damages he 

may have against the plaintiff as transferee of said promissory note; and doth
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adjudge and condemn the defendant to pay and satisfy to tig- plaintiff the 
sunt of 13,077.93, with interest from May 24. 1915, and rosie.

Canqrain, Mitchell * Co., for plaintiff.
Blair, Laverty * llale, for defendant.

Affirmed in review.

RIVERS i. GEORGE WHITE * SONS Co.
HaskaU-heWM Court of Appeal, Haultuin, CV.-S., I.amont amt Elu'tnnt, JJ.A, 

April 19, 1919.

Damaoe* (| III C—HO)—Contract—Warranty—Breach—Measure or
DAMAUES.

The meaaute of damagt-e for breech of warranty is determined by the 
knowledge, actual or eonstriR-tive, which the parties had of the probable 
eonseipieni-ee of tlie breach. Knowledge of the circumstances under 
which the contract was made is the derisive consideration. If the 
IMtrtics contemplated or ought to have contemplated loss of profits as a 
proximate consequence of the breach, damages may he recovered 
accordingly.

[Hatüty v. linn ratal, (1H54), 9 Kx. 341, 156 K.R. 145, applied. |

Appeal by plaintiff from the trial judgment, allowing plaintiff 
certain damages for breach of an express warranty, but holding 
that he was not entitled to damages for loss of profits. Varied 
by adding to the amount awarded, the damage for loss of profita. 

C. L. Durie, for appellant ; (!. A. Cruine, for respondent.
Tlic judgment of the court was delivered by 
Havltain, C.J.8.:—In this case the trial judge has found that 

there was breach of an express warranty that the machine in 
question was in good repair, and that the plaintiff is entitled to 
damages. This finding is not appealed from. He has also found 
that the vendor knew the purpose for which the machine was 
lieing Ixrnght. The evitlenee shews plainly that Gardiner, the 
vendor’s agent, who made the sale to the plaintiff, was informed 
by the plaintiff that he intended to use the machine for threshing 
for Itoth himself and a numlier of his neighltours with whom he 
had contracted to thresh. It was also known to the vendor 
through its agent (lanliner that there was an unusually large crop 
to be threshed; that there was a great shortage of threshing 
machines in the district where the plaintiff lived, and that there 
would be an exceptionally great demand for the services of such 
a machine. All these circumstances were within the actual 
knowledge of the vendor at the time the contract was made. 

The trial judge, on these facts, allowed the plaintiff certain
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damages, hut held that the plaintiff was not entitled to damages 
for his loss of profits. On this point his finding is as follows:—

I do not think I can allow plaintiff anything for loss of profite, because, 
although I am satisfied Gardiner knew the purpose for which the plaintiff 
wanted the machine, namely, to thresh for himself and other farmers, yet I 
do not think that knowledge is sufficient to charge the defendant with liability 
for loss of profits.

In Leonard v. Kremer (1913), 11 D.L.R. 491 at 495, 48 Can. 8.C.R. 518, 
Idington, J., is thus reported :—

“The knowledge of the special circumstances which may so entitle to 
recovery for loss of profits has always been held as one of the essential con
ditions precedent to such recovery. But knowledge does not alone carry 
with it of necessity such liability.”

In the case of B.C. Saw Mill Co. v. NeUleship (1868), L.R. 3 C.P. 499, 
37 L.J.C.P. 235, Willes, J., developed so fully the current view of how and 
why knowledge may be a basis to act upon, I would refer any one desiring 
light to his whole judgment at pp. 508 et seq.

The pith thereof for my present purpose is contained in the following:—
“To my mind, that leads to the inevitable conclusion that the mere 

fact of knowledge cannot increase the liability. The knowledge must be 
brought home to the party sought to be charged under such circumstances, 
that he must know that the person he contracts with reasonably believed that 
he accepts the contract with the special condition attached to it.”

In the case at bar, I do not think the knowledge was so brought home to 
the agent Gardiner that he must have knowrn Rivers contracted to buy the 
machine believing that the defendant accepted the contract with the condition 
attached that it would be liable for profit on breach of warranty.

In the case of Leonard v. Kremer mentioned above, the Court 
en banc in Alberta (1912), 7 D.L.R. 244, 4 A.L.R. 152, awarded 
the plaintiff a certain amount for damages for loss of profits occa
sioned by the non-delivery of certain machinery by the defendant 
at the stipulated time. On appeal to the Supreme Court of 
Canada as cited above, this judgment was affirmed with a reduc
tion of damages by an equally divided court. Idington, J., whose 
judgment is quoted in part above, held that on the facts of the 
case the damages were not recoverable.

In several cases in addition to the case of B. C. Saw Mills v. 
NeUleship, supra, of which Horne v. Midland R. Co. (1872), L.R. 
7 C.P. 583, L.R. 8 C.P. 131, may lie mentioned, the decisions 
tended to hold that there must be something amounting to an 
express or implied undertaking on the part, of the defendant to be 
liable for special consequences of his breach of contract. That 
theory is fully developed in the decision cited by the learned trial 
judge.
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This theory has lieen rrjeeteil by later decisions, which estab
lish the principle that the defendant’s liability is not created by 
agreement, or quaei agreement but is imposed by law.

A person contemplates the iierformanre and not the breach of his con
tract; he does not enter into a kind of second contract to pay damages, but 
he is liable to make good those injuries which he is aware that his default may 
cause to the contractée. Hydraulic Engineering Co. v. MeHaffie (1878), 4 
Q.B.D. p. 670, Itramwell, L.J., at p. 674.

See also judgments of Ilrett, L.J., and Cotton, L.J., in the
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Hésitai», C.J.B.

same case.
It may be observed that this theory “of a kind of second con

tract to pay damages" has lieen mainly developed in actions 
against carriers, on the ground that a common carrier has no dis
cretion to decline a contract.

In my opinion the rule in Hadley v. Baiendale, 9 Ex. 341, 
156 E.R. 145, applies to the present cast-. The effect of that rule 
and the law on the question involved is very clearly summed up 
by Mr. (now Sir) F. E. Smith, in an article in Vol. 16 of the Law 
Quarterly Review, p. 275, at p. 286, as follows:—

The measure of damages for breach of contract is determined by the 
knowledge, actual or constructive, which the parties had of the probable 
consequences of the breach. If they contemplated, or ought to have con
templated, the consequences which have proximately followed, they are 
liable to pay damages accordingly.

In determining what consequences the parties may be reasonably supiiosed 
to have contemplated, the knowledge of the circumstances under which the 
contract was made, must be, not merely an important, but the decisive 
consideration.

The evidence clearly shews—and the learned trial judge has 
found—that the defendant had full knowledge of the circum
stances under which the contract was made, and in my opinion 
loss of profits was a natural anti probable result which must have 
been or ought to have lieen wit hin the contemplation of the defend
ant. The plaintiff was very diligent in trying to remedy the 
defects in the machine, and went to a great deal of trouble in 
attempting to have necessary repairs made. It also appears from 
the evidence that it was impossible, under the circumstances of 
the time, for the plaintiff to secure another machine.

Owing to the very unsatisfactory nature of the evidence, it is a 
very difficult matter to estimate the damages which the plaintiff 
is reasonably entitled to on this branch of his case. Although the 
evidence takes up more than 5' -ages of the appeal book, it is
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very vague on the point involved. The evidence alien* that the 
plaintiff did a certain an aunt of threshing for sorre twenty farmers, 
hut does not shew how many (lavs were actually occupied in that 
work, or how many days should have liecn neceasary if the machine 
had I wen in good repair. There is a lot of evidence with regard to 
delays caused by non-repair, but none to shew the time lost by 
these delays. The plaintiff claims damages for loss of profits esti
mated at $75 a day for 75 days, which, according to some of the 
evidence, represented the whole threshing season; although I 
think that between 50 and 60 days would Iw nearer the mark. 
The time liook shews that the machine was working throughout 
nearly the whole of Septemlwr and October and for a considerable 
time in November, which nonths would practically include the 
whole of the threshing season. The threshing accounts put in 
shew a large amount of threshing done for an aggregate of 20 
farmers, for which the plaintiff received a sum of alwut $4,000. 
This work, according to the evidence, was done at a net loss of 
$365, but the evidence does not shew how many days were actually 
occupied in doing this work, how much time was lost, or to what 
extent the loss of profit was solely attributable to the condition of 
the machine. The charges for threshing vary from 7c a bushel 
to 30c a bushel, and in some instances a charge of $10 an hour is 
made and in others $20 an hour. Under these circumstances, it 
is quite impossible to arrive with any degree of precision at the 
amount of damage sustained by the plaintiff, although, in my 
opinion, he did sustain very considerable damage. He has shewn, 
as has already been mentioned, that the work he did do, after 
calculating actual costs of operation and total receipts, was done 
at a net lose of $365. In my opinion, he is entitled to recover 
that amount. He has also shewn that owing to the faulty work
ing of the machine he was obliged to accept $100 in settlement of 
an account against Mark Lee for threshing for which he was 
otherwise entitled to charge $278.41. I think he is also entitled 
to recover the difference, $178.41.

If the necessary information as to the actual numlier of days 
employed were available, damages which the plaintiff is undoubt
edly entitled to xtuld be calculated. But that information is 
lacking, entirely through the fault of the plaintiff, as well as 
information with regard to days 'ost which otherwise would have
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been occupied in work. At the same time, I consider that the
plaintiff is entitled to some damages in addition to specific amounts C. A. 
allowed above, and I think that probably $.300 will, at least 
approximately, meet the justice of the case. v-

The appeal will, therefore, be allowed with costs, and the White*
kh nnnenl will flismissml with costs nml the iiulomnont ludnw Sons Co.cross appeal will be dismissed with costs, and the judgment Itelow

will be varied by adding to the amount awarded to the plaintiff Hwiuin.cj.8
the sum of $843.41. Appeal allowed.

HOEHN v. MARSHALL. ONT.
Ontario Supreme Court, Appellate Dwixion, Mulock, C.J.Ex., Clute, Riddell, 

Sutherland and Kelly, JJ. December 10, 1918.

Mortgage (§ VI G—105)—Short Forms Act—Power of sale—Assign
ment by mortgagee—Power exercised by assignee—Inade
quacy in price—Fraud—Collusion—Presumptions.

A mortgage made in pursuance of the Short Forms of Mortgage Act 
(Ont.) contained the following power of sale: “Provided that the said 
mortgagee on default of payment for two months may on one month's 
notice enter on and lease or sell the said lands. Provided that in case of 
default of payment as in foregoing proviso mentioned for three months, 
the foregoing lowers of entry, leasing and sale or any of them, may lie 
exercised without any notice having been given as therein provided.”

In an action by an executor of the deceased mortgagor, to set aside 
a sale of the mortgaged land by the assignee of the mortgagee, and also 
to set aside a mortgage given by the purchaser, the court held that the 
assignee of the mortgagee could validly exercise the power of sale uj>on 
three months’ default, without notice, also on the evidence that the sale 
was made in good faith and without collusion and that the inadequacy 
in price was not so great as to lead to the presumption of fraud or negli
gence or unfaithfulness on the part of the assignee in the discharge of her 
duty in the exercise of the power of sale.

Appeal from the judgment of Falconbridge,C.J.K.B. Reversed. Statement.

J. M. McEvoy, for the appellants Rylands, Logie, and Alice 
Marshall.

P. H. Bartlett, for plaintiff, respondent.

Mulock, C.J. Ex.:—These are three separate appeals by the Meiwk.c.j.e*. 
defendants against the judgment of the Chief Justice of the 
King’s Bench, who tried the case.

The action was brought by Marcel Hoehn, executor of Jan es 
Marshall, deceased, to set aside, as fraudulent and void, a convey
ance of certain lands in the city of Ixmdon to the defendant 
Rylands, made by Catharine Marshall, in exercise of a power of
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sale contained in a mortgage made by the said Jan.es Marshall 
to one Martha McMartin, and by the latter assigned to Catharine 
Marshall, and also to set aside a mortgage made by the said 
Rylands to one Elizabeth Logie.

The Chief Justice declared the plaintiff entitled to redeem on 
payment of the moneys owing on the mortgage to Elizalieth Logie, 
and these appeals are from that judgment.

The notes of evidence contain much irrelevant matter. The 
only facta which appear to me material to the issue are the 
following:—

James Marshall owned certain lands in the city of London, and, 
by deed bearing date the 14th December, 1914, made in pursuance 
of the Short Foma of Mortgages Act, conveyed the same by way 
of mortgage to one Martha McMartin for the purpose of securing 
payment of $285.75 with interest at 6 per centum per annum, 
the principal being payable in 12 equal semi-annual payments; 
and the mortgage contained the privilege to the mortgagor and 
his assigns of paying off the whole or any part of the mortgage- 
moneys when paying an instalment of principal.

Catharine Marshall, wife of the said Jan es Marshall, did not 
bar her dower in the mortgaged lands.

The mortgage to Martha McMartin contained the following 
power of sale:—

“ Provided that the said mortgagee on default of payment for 
two months may on one month’s notice enter on and lease or sell 
the said lands: provided that in case of default of payment as 
in foregoing proviso mentioned for three months, the foregoing 
powers of entry, leasing, and sale, or any of them, may lie exer
cised without any notice having been given as therein provided."

James Marshall died, and by his will devised his whole estate 
to the defendant Alice Marshall. Thereupon Catharine Marshall, 
the widow, brought an action against Alice Marshall, devisee in 
possession, claiming dower in the mortgaged lands, and that 
action was settled by a consent judgment which awarded Catharine 
Marshall $140, being the agreed value of her dower, and $87.65 
costs.

The plaintiff, as executor of the deceased James Marshall, for 
the purpose of meeting debts of the testator, desired to sell the
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lands, and twice offered them for sale by public auction, but each 
attempted sale proved abortive. Meantime, the judgment of 
Catharine Marshall remaining unsatisfied, her solicitors desired 
to acquire control of the McMartin mortgage with a vies to selling 
the mortgaged lands and realising therefrom enough to pay off the 
mortgage-debt and the judgment for dower. On the 30th Decem
ber, 1916, Catharine Marshall’s solicitors paid to Martha McMartin 
the amount owing on her mortgage, and she thereupon assigned the 
mortgage to Catharine Marshall. Alice Marshall was still in 
possession of the mortgaged lands; and, hating learned that 
Catharine Marshall, through her solicitors, intended to sell the 
property under the mortgage, she (Alice) agreed with the defendant 
Hylands that if he would purchase the property and rent it to 
her she would attorn to him as a monthly tenant. Hylands then 
saw Catharine Marshall’s solicitors and offered to purchase the 
property for $650. This offer was accepted and carried into effect. 
Hylands, through his solicitor, Mr. Winnett, on the 6th January, 
1917, paid to Catharine Marshall's solicitors the sum of $650, and, 
by deed bearing date the 5th January, 1917, Catharine Marshall 
then conveyed to liim the mortgaged lands.

The recitals in this deed shew that it was made by Catharine 
Marshall as assignee of the McMartin mortgage and by virtue of 
the power of sale contained therein. Hylands borrowed $500, 
part of the purchase-money, from the defendant Elisaleth Logie, 
giving her in security a mortgage on the lands in question and 
certain other lands owned by him. The deed from Catharine 
Marshall was duly registered in the proper registry office on the 
6th January, 1917, at the hour of 21 minutes past 10 in the fore
noon, and the mortgage from him to Elizabeth Logie was registered 
in the said office one minute thereafter.

In the amended statement of claim the plaintiff alleges “that 
the sale to the said Hylands was collusive and fictitious and that 
no moneys passed between the said Hylands and the defendant 
Catharine Marshall but that the sale was made or was intended 
to be made to one Alice Marshall, the added defendant . . . 
that the said Catharine Marshall knew, either personally or through 
her solicitors, that the said sale to the said Hylands was fraudulent 
and collusive and was made at an undervalue and for the purpose

ONT.
8. C.

Hoehn
r.

Marshall. 

Meloek, CIA.



152 Dominion Law Reports. [46 D.L.R.

ONT.

H. C.
Hoehn 

Marshall. 

Hulark. C.J.Ï1.

of deframling the executor and the creditors of the estate of the 
said James Marshall . . . that the defendant William S. 
Hylands and the added defendant Alice E. Marshall entered into 
an agreement whereby the said lands were nominally conveyed 
to the said William S. Hylands, Iwt were really and in fact conveyed 
to the said William 8. Hylands in trust for and for the lienefit of 
the said added defendant Alice E. Marshall," etc.

The plaintiff also charges that, when Elisabeth Logie advanced 
to Hylands the $500 and received from him the mortgage in 
security therefor, she “well knew that the said sale to her co- 
defendant was made collusivelv and fraudulently and at an under
value, and the said money was advanced by her for the purpose of 
carrying out the said fraud and enabling the said sale to lie 
effected.”

The learned trial Judge does not find fraud, but says that, 
wliilst "there were suspicious circumstances about the trans
action . . . there is not enough herein to justify me in 
finding the defendants Hylands and Logie to have been parties to 
a conspiracy to cut out the executor;" and he directs redemption 
against Hylands and Logie without costs.

If the finding of the learned Chief Justice means that there was 
an absence of fraud on the part of Hylands and Elizaleth Logie, 
I agree with him. I have carefully studied the evidence and fail 
to discover in it any evidence casting any doubt on the bond fide» 
of the sale to Hylands and the mortgage from him to Elizabeth 
Logie. In making an order for redemption, the learned Chief 
Justice in fact sets aside the deed to Hylands, apparently upon the 
ground that the sale to him was made at an undervalue, and the 
case narrows itself down to the one point—whether the sale to 
Hylands was at such an undervalue as to amount to a fraud on 
those entitled to redeem the McMartin mortgage and to deprive 
the Hylands purchase of the character of a bond fide purchase for 
value without notice.

The learned Chief Justice finds that the plaintiff had a bond 
fide offer of $1,000 for the property, and communicated that fact 
to Catharine Marshall's solicitor, shortly before he, on her liehalf, 
sold the property to the plaintiff for $650: but there is no evidence 
that Hylands knew of this offer. At the trial there was evidence 
of value. Mr. Tull valued the property at $050; Mr. Winnett
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at $700; Mr. Carey at between $000 and $700; Mr. Walsh at $770; 
Mr. Haskett at $1,000; Mr. Sinclair at $1,220; Mr. Wilson at 
$1,200.

The plaintiff in his affidavit on application for prolate gave the 
value as $800. In June, 1917, «hen examined for discovery, he 
valued it at $1,000, and at the trial at $1,200. Sinclair’s and 
Walsh’s valuations had reference apparently to the time of the 
trial ; and, as the evidence of the plaintiff shews that the property 
had increased in value $400 since December, 1916, it would be 
necessary to reduce by that amount the valuations of Sinclair and 
Walsh. Apparently the property was rising in value ami was not 
worth as much in January, 1917, as later.

The evidence shews that, when Hylands was negotiating to 
purchase, it might lie difficult for him to obtain possession as 
against Alice Marshall ; and, therefore, he was unwilling to purchase, 
and only agreed to do so after an arrangement was come to with 
Alice Marshall whereby, he agreeing to let her remain in possession 
as his tenant, she agreed to attorn to him. Twice before the sale 
to Rylands, the executor hail offered the property for sale by 
public auction, but each attempted sale proved abortive. On the 
second sale, namely, in Decemlier, 1916, Alice Marshall attended and 
objected to it. She was devisee in possession, and apparently was 
determined to retain possession, and had recently instituted legal 
proceedings and had registered a lit pendent against the property. 
Her attitude was sufficient to <tampen any sale, anti it was to the 
advantage of those entitled to redeem that her opposition be 
removed if not at too great a cost ; and I think that the arrange
ment effected by Catharine Marshall's solicitor whereby Alice 
Marshall became a consenting party to the sale, which resulted 
in the net sum of $650 being realised, was, from the standpoint of 
those entitled to redeem, a wise one. When Haskett made his 
offer of $1,000, the lit pendent referred to was on record. Doubtless 
he would have required its removal. This might have proved a 
tedious and expensive matter to the vendor; so that it does not 
follow that his offer would have netted to the vendor the full 
sum of $1,000.

The value of real estate is largely a matter of opinion, and a 
buyer naturally takes a conservative view of the value of what he 
contemplates purchasing. Even if the property in question was
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wortli $200 or $300 above the price at which Hylands waa pur
chasing it, one would not lie justified in aaaun ing that he con
sidered he was making other than a fair purchase.

The only possible ground for inqiearhing the sale is inadequacy 
of price, but inadequacy is a matter of degree. Mere inadequacy is 
not suflicient; it. must lie so gross as to lead to the presumption 
of fraud. That is, the inadequacy must be so great as to lead the 
purchaser to the conclusion that the mortgagee is negligent or 
unfaithful in the discharge of his duty, which is to bring the prop
erty to the hammer under every iiossible advantage to his cestui 
que trust: Dnumrs v. (Irasrbrook (1817), 3 Mer. 200, 205, 30 E.R. 
77; Chalficld v. Cunningham, 23 O.R. 153, 106; Warner v. Jacob 
(1882), 20 Ch. D. 220.

The plaintiff's counsel relied on Latch v. Furlong, 12 Or. 303, 
but the decision in that case did not turn wholly on inadequacy 
of price. The mortgagee made no effort to obtain the fair v due 
of the property, and informed the Sheriff and the purchaser's 
agent tliat “all he wanted was to get the money due him, and he 
would let the property go." Thus the purchaser was aware that 
the mortgagee was failing in bis duty towards his cestui que trust. 
There is nothing of this nature in the present case. Hylands had 
no reason to believe that the property was not tieing fairly sold.

The plaintiff’s counsel also contended that the mortgagee only, 
and not Catharine Marshall, her assignee, was entitled to exercise 
the power of sale contained in the mortgage. This point is con
cluded by (1891), Barry v. Anderson, 18 A.R. (Ont.) 247, in which 
it was held that the assigns of the mortgagee could validly exercise 
the power of sale contained in the assigned mortgage.

Further, it may be that the prior registration of the deed to 
Hylands may protect F-lixabeth Logie in respect of her sulee- 
quently registered mortgage.

Further, there is no evidence impeaching her bond fides in 
respect of her mortgage, and she is entitled to maintain it, and 
also to have maintained tlie foundation upon which it rests, namely, 
the deed to her mortgagor, Hylands. In view, however, of the 
conclusion which I have reached as to the validity of the deed 
itself, it is not necessary to refer further to the mortgage to 
Elisabeth Logie.

For these reasons, 1 think the judgment appealed from should 
be set aside with costs and the action dismined. Inasmuch as
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the plaintiff in hie Staten ent of claim Ims made charges of fraud _
against the defendants, they are entitled to the costa of the action. 8. C.

Olvtk, Riddell, and Sutherland, JJ., agreed with Mulock, 
C J. Ex.

».
Marshall.

Kelly, J.

Kelly, J.:—The following faits are taken from the evidence 
of the plaintiff's witnesses:—

On the 14th Octol>er, 1914, a mortgage was made hy Jan es 
Marshall, since deceased, to Martha McMartin, for *285.75; on 
the 30th December, 1910, this mortgage was assigned by the 
mortgagee to the defendant Catharine Marshall.

On the 5th January, 1917, a conveyance, purporting to lie under 
the power of sale contaim-d in the mortgage, was made of the 
mortgaged property hy Catharine Marshall to the defendant 
Rylanils for the expressed consideration of *050; and on the same 
day a mortgage was made by Rylanils, the purchaser, to the 
defendant Elisabeth logic for *500, u|xjn this same property and 
other property of the mortgagor; the sale was completed on the 
6th January, 1917, and the deed to Rylanils and the mortgage to 
Eliralieth Ixigie were on that ilay registered, the registration of 
the mortgage following immediately upon that of the deed.

The ilefendant Catharine Marshall, who resided in Detroit 
was the wife of the above mentioned Janie. Marshall, who resided 
in Ixmdon, where the property mortgaged to McMartin is situate. 
Alice Marshall resided with James Marshall, and by his will he 
made her his sole devisee. In an action for dower by Catharine 
Marshall, after James Marshall’s decease, a settlement was arrived 
at by which it was agreed that Catharine Marshall should be paid 
*140 and *87.65 costs, and judgment was entered accordingly, 
and, it is said, was registered against the property.

The plaintiff, Marcel Hoehn, is the executor of the will of 
James Marshall.

Alxmt Septemlier, 1916, the executor made an aliortive attempt 
to sell the property, there lieing other debts, as well as the mort
gage, due by the testator, but the sale, it has been sworn to, was 
■nterfereil with by the defenilant Alice Marshall, who was in 
actual possession of the property. An application nfter.iarila 
made to the Court for an order for administration was refused.
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A second attempted sale by nuctiou by the executor, on the 2nd 
January, 1917, was also abortive, there lieing no bids, except by 
the auctioneer and the defendant Alice Marshall, who, it was 
conceded, was without means an,I altogether unable to carry out 
any purchase she might undertake to enter into.

The sale to Rylands and the mortgage to Elixalieth logic are 
attacked chiefly on the ground of fraud in making the sale, the 
allegations lieing that there was collusion or a conspiracy amongst 
Catharine Marshall, Alice Marshall, and the purchaser and his 
mortgagee, and that the selling price was greatly below the value 
of the property. The learned trial Judge finds that there were 
suspicious circumstances about the transaction, but that there 
is not enough to justify him in finding the defendant,, Hylands and 
Logie to have lieen parties to a conspiracy to cut out the executor. 
Judgment was given for rotemption as against the defendants 
Rylands and Logie, upon payment of 6650 and interest from the 
5th January, 1917, but without costs, and directing that, on pay
ment of that sum, Elixalieth Logie “do execute a discharge of the 
said mortgage to the plaintiff in this action." The defendants 
Rylands, Logie, ami Alice Marshall have appealed; Catharine 
Marshall also gave notice of appeal, but was not représenté,! on 
the argument.

All the evidence at the trial, except on the question of value 
of the pro|ierty, was by witnesses called by the plaintiff. There 
was evidence that on the 2nd January—the day of the second 
abortive attempt at sale—the plaintiff's solicitor had a verbal 
offer of 61,MX) for the property from one Haskett, and in the 
reasons for jmlgment there is a finding that the executor bail this 
bond fide offer, and that this was communicated to the solicitor 
who was assuming to exercise the power of sale, and who did carry 
through the sale at 6650.

The trial Judge's finding, exonerating the defendants Rylands 
and Logie from the charge of being parties to a conspiracy to cut out 
the executor, is, I take it, intended to mean that they were innocent 
of any such complicity in the transaction as would deprive them 
of the advantage resulting to one in the position of an innocent 
purchaser for value. There is ample evidence to justify the fin,ling 
in respect to the absence of such complicity on the part of these two 
defendants. The theory is advanced that Rylands was merely acting 
in the purchase as agent or representative of Alice Marshall. It is
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manifest that he was desirous of assisting Alice Marshall, whom 
he had known for several years, and who had, off and on, worked 
in his house. She was in possession of the property, and hail made 
claim to ownership thereof; a sale under the mortgage or under 
the judgment for dower to a stronger would endanger her chances 
of remaining in possession. If a purchase were made by one 
friendly to her, her chance of remaining in possession would 
naturally be improved ; and so she approached Hylands, who then 
saw Mr. Winnett, her solicitor, in the lielief that he (Winnett) was 
about to sell the propc ,y; the latter's answer was that he had 
nothing to do with it, and that he (Hylands) would have to see 
Mr. Toothe, and that he could make his own deal, Mr. Toot he 
being of the firm of solicitors representing Catharine Marshall in 
making the sale.

Toothe was apparently not friendly to Alice Marshall, and 
that there was any communication lietween Winnett and Toothe 
in respect of Hylands going to the latter's office is denied. The 
course pursued by Hylands would indicate that in arranging the 
details of the purchase he exercised just such reasonable care as 
one would expect from an ordinary purchaser buying for himself. 
He protected himself against Alice Marshall's possession (which 
was evidently adverse) by procuring from her a written document 
declaring her position not ns one having any right to possession, 
founded on a claim of ownership, but as his tenant at a rental 
which she thereafter paid to his solicitor for him.

When the trial came on, Hylands was overseas in military 
service, and liis evidence was not obtained. Alice Marshall was 
called for the plaintiff, and in her examination in chief she has 
this to say, in respect to Hylands purchasing:—

“Q. Mr. Hylands told you that if he could buy the property 
you would lie the first one to have the chance to buy it, didn’t he? 
A. Yes.

“Q. Did Hylands tell you that you would Ire the first person 
that could buy in the property? A. Mr. Hylands told me he would 
give me the first chance to buy it, that I could have the property 
back.

“Q. That is what he said? A. I beg your pardon?
“Q. That you could have the property hark, the first person 

to buy it. A. Yes.
12—16 ».i.a.
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“Q. At what he paid for itî A. I don't know, he never said 
what he paid for it; I did not say what he paid for it or for the 
same amount.

Masmall “Q- You were going to keep possession of the property ami 
----- you were going to get it twk and have the first chance? A. Yes.

“His Lordship: He did not say the price? A. No, no price 
mentioned.

“Mr. Bartlett: He told you what lie had paid for it? A. 1 
knew what he paid for it.

“Q. Did Mr. Winnett tell you that the property was going to 
be sold and you had better get some friend to go and buy it for 
you? A. I went to him and he said it was going to be sold, and so 
I went to see a friend of mine.

“Q. To buy it for you? A. Yes.
“Q. Who was the friend? A. Mr. Rylands, the man 1 worked 

for.
“Q. And he was buying it for you, was not he? A. He had 

taken it over.
“Q. He was buying it for you? A. No, not as I know of.
"Q. Why did it make any difference to you whether he was a 

friend of yours or not? A. He had taken it over and I had worked 
for him.

“Q. He was a friend of yours? A. He was a friend and I 
worked for him.

"Q. That is why you took him up there? A. Yes, I told him to 
take it over, to go up and see Mr. Winnett because they were 
going to sell it, and I was going to be put outdoors.

“Q. For you? A. Yes."
And on cross-examination :■—
"Q. And he took it over? A. Yes.
"Q. And you have been paying rent for it ever since? A. Yes.
“Q. You don't know what price he will charge you when you 

come to buy it back? A. No."
The objection that the power of sale under which the sale was 

made to Rylands could not be validly exercised by the assignee 
of the mortgage, is met by authority. Admittedly it was without 
formal notice to those entitled to or interested in the equity of 
redemption. The mortgage was made expressly in pursuance of 
the Short Forms of Mortgagee Act, the power of sale being in these 
words:—

188
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“ Provided that the said me tgagee on default of payment for 
two months may on one month's notice enter on and lease or sell 
the said lands: provided tliat in case of default of payment as 
in foregoing proviso mentioned for three months, the foregoing 
powers of entry, leasing, and sale, or any of them, may be exercised 
without any notice having been given as therein provided."

Tlie first of these follows the form in the Act, and no objection 
was taken to it in that respect ; but it was urged that the additional 
form is such as to make it purely personal to and exercisable only 
by the mortgagee, and not by the assignee. Had the latter form 
stood alone without such reference to the preceding statutory 
power as made the terms of the latter apply to it (so far as they 
could be made applicable), there would have lieen good ground 
for the plaintiff’s objection. The default mentioned in the latter 
of the two powers is “default of payment as in foregoing proviso," 
and the powers which on such default were to become exercisable 
without notice were “the foregoing powers of entry, leasing, and 
sale or any of them," and which, by reference to column 2 of 
schedule B. of the Short Forms of Mortgagee Act, R.8.0. 1914, 
ch. 117, are found to be exercisable by the mortgagee, his (or her) 
heirs, executors, administrators, or assigns.

The case is not within the authority of Re Gilchrist and Island, 
(1886), 11 O.R. 537, but nearly reeemb’ee in its facts Harry v. 
Anderson, 18 A.R. (Ont.) 247. There the provisions as to sale were: 
“Provided that the said mortgagees, on default of payment for one 
month, may, on ten days' notice, enter on and lease or sell the said 
lands. And provided also that in case default be made in payment of 
either principal or interest for two months after any payment of 
either falls due, the said power of sale and entry may be acted upon 
without any notice." The decision by three of the four Judges 
who composed the Court was that the power of sale could be 
validly exercised by the assigns of the mortgagees.

Osler, J.A., in his reasons, said, referring to the latter of the 
two clauses (that whicu provides for sale without notice) p. 249:—

"This clause is to lie read jurft as if the previous clause had 
been set forth in its extended form, since that clause is, as I hold, 
in exact compliance with the Act, and is therefore to be construed 
as if it had been in the form of words in column 2 of the schedule, 
the extended form. Reading the second clause as following the
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extension it declares that, in the event it provides for, the said power 
of sale and entry may lie acted upon without notice. All the tern s 
of that power, therefore, except as varied by the terms of the 2nd 
clause, are brought into that clause by relation, and among those 
terms is the provision that it may be exercised by the heirs, 
executors, administrators or assigns of the mortgagee.”

And Maclennan, J.A., with whom Hagarty, C.J.O., agreed, 
said:—

“The power here is the short form, prescritied by the statute, 
on default of payment for a month and ten days’ notice, with this 
addition: ’And provided also that in case default be made in pay
ment of either principal or interest for two months after any 
payment of either falls due, the said power of sale and entry may 
be acted upon without any notice.’ When this is read with the 
preceding proviso in its extended form, 1 think it plainly enables 
the same persons to exercise the power in the one case us in the 
other.”

There is a further question, whether, in the manner in which 
the sale was conducted, the assignee of the mortgage committed 
any breach of a duty which, as holder of the mortgage, she owed 
to those beneficially interested in the equity of redemption. 
Whether there was such a breach of duty does not, in view of the 
finding of the trial Judge, and in the light of the evidence to which 
I have already referral, affect the position of the defendants 
Hylands and Logie, whose title, as far as the part they took in 
the transaction is concerned, remains unimpaired.

In his reasons for judgment, the learned trial Judge save, 
referring to the duty of a mortgagee to a mortgagor when exer
cising a power of sale, that that duty was shamelessly disregarded 
in the present case. He also says that the executor's solicitors 
were so hopelessly supine in their conduct as to have invited what 
actually took place. This latter finding, to my mind, very material
ly affects the situation with relation to what is the proper inference 
to be drawn from the two findings, and the evidence applicable 
thereto. Catharine Marshall had a judgment in her favour, 
chargeable against the land, which was allowed to remain unpaid 
for a considerable time, and with no prospect in sight of immediate 
payment. Attempted sales of the property were abortive, at one 
of which at least there was interference by Alice Marshall, who
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was in possession, nn<l who nisi) claimed ownership of the pro|>erty. 
8uch an occurrence would certainly tend, not only to deter iiersons 
from purchasing, hut also to depreciate the value to an intending 
purchaser; and so the prospect» of payment of the peign ent from 
moneys derived from that source were lessened There was nothing 
illegal in Catharine Marshall's procuring, through her solicitor, 
the assign» ent of the mortgage, even though the money were 
advance I for the time lieing by the solicitor. She had the legal 
right to make sale under the ixiwers in the mortgage without 
notice. The mutter then cornea down to whether, in the events 
which happenel, the sale was effected with proper discretion, 
and not at a fraudulent undervalue—for, if it were made 
under these latter conditions, it would l>e o|icn to successful attack. 
The Court will not interfere merely on the ground that the side is 
disadvantageous unless the price is so low us ill itself to lie evidence 
of fraud: Hamer v. Jacob 20 Ch.D. 220; Colton v. Williams 
(1889), 58 L.J.Ch. 539.

A mortgagee has his own interest to consider as well as that of 
the mortgagor, anil his duty is to keep within the tenus of the power, 
to exercise the power bond fide for the purjxise of realising the secur
ity, and to take reasonable precaution to secure a pro|ier price; 
and the Court will not inquire whether he was actuated by any 
other motive: Hulshury's laws of Kngland, vol. 21, para. 450, 
p. 254.

Taking the evidence of the solicitor, who, on the 2nd January, 
1917 (the day of the second attempted side), was acting for the 
executor (the plaintiff), whut then happened was this: Within half 
an hour after the attempted sale, the vendor's solicitor (Mr. 
Toothe) called him up by 'phone, and he told Mr. Toothc that the 
property not having reached the reserve bid, it liad been with
drawn from sale, and tliat he hail an offer of $1,000 for it; Mr. 
Toothe then told him they were going to sell under the ]xiwer in 
the mortgage for *050, which he thought was enough for it. There 
is no evidence that Toothe was told who the jierson was who is 
said to have made the $1,000 offer, and lie executor's solicitor 
admits that lie did not offer to |>ay the mortgage, though Mr. 
Toothe said at the time that he was going to sell and would not 
wait, and there is no evidence that any persan on liehalf of the 
executor then took any steps to carry out an acceptance of the 
$1,000 offer, or to satisfy the debts or either of them, held by

ONT.
8. C.

Marshall. 

Italy. 1.



162 Dominion Law Refont». [46 DXJt.

ONT.
&c!

Hoeb*
V.

Marshall.

Kelly, I.

Catharine Marshall; while the executor’s solicitor admits also in 
evidence that not only was he warned on the 2nd that the property 
was to be sold under the mortgage, but also that on the 5th Mr. 
Toothe wrote to him that he was going to sell.

On the question of value there is evidence of several witnesses 
on each side. The learned trial Judge accepts the statements of 
the plaintiff's witnesses as against those of the defendants’ witnesses 
where there is a conflict between them. In determining whether 
the sale was at a gross under-price, the knowledge possessed by the 
vendor is not to be overlooked. In the inventory filed by the exec
utor on application for probate, the value of this property was put 
at 1800. Catharine Marshall's solicitor personally examined the 
property, and states that he believed then that it was worth not 
much in excess of the selling price; and, as an element affecting 
the value for selling purposes, there was the fact that Alice Marshall 
was holding possession against the executor, and claiming to be 
entitled to ownership; the vendor’s solicitor swears that he con
sidered the price was a fair one if a purchaser could lie gotten to 
take the possession of Alice Marshall—that is, to accept the 
property while she remained in possession.

The opinions of those who were called to give evidence of 
value differ materially, and it is not made clear just when some of 
them made their valuations. Considering all the circumstances at 
and leading up to the time of the sale, I have come to the conclu
sion, with the greatest respect for the opinion of the learned trial 
Judge, that the selling price was not so low as in itself to be evidence 
of fraud.

I am of the opinion that the appeals must succeed with costs.
On the argument the appellants' counsel stated that the defend

ants Rylands and Logie, notwithstanding that they claimed to be 
entitled to succeed, were not insisting on retaining the property, 
provided they were repaid their money with interest and costs. 
While this Court has nothing to do with that suggestion, it occurs 
to me that if these defendants are still of the same mind, there is 
an opportunity for the plaintiff to recover back the property and 
realise something from the equity if it is now as valuable as he 
claims it is.

Appeal« allowed
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HOLT T. MAHER.

Quebec Court of Retietc, Guerin, Maréchal and Allard, JJ, Kooember Id, 1918.

Vendu* and pi'ethahee (| 1 E—28)—Aoeeement for sale or Land- 
Special clavse—Eailvee to pat instalment*—Riohth op
PASTIER.

An Rereement for eale of Urn) contained the following clause “The 
first party will have the right to rwnrel this agreement anil the same 
shall ipso facto be cancelled without its being necessary to put the second 
party in default, should the latter fail to pay any instalment of price 
or interest within ninety days after maturity and in such event the 
vendors shall retain all payments made to them on account of the price 
or interest aa liquidated damages for such default."

The court held that this clause was exclusively in favour of the plaintiff 
and that the defendant hail no right to avail himself thereof to cancel 
the agreement and avoid payment of the balance of price.

ICoptwa v. Le may (1818), 42 D.L.R. 161, followed.]

Appeal from the judgment of the Superior Court, Monet, J. 
Affirmed.

The plaintiff sues for the eum of $2,987, being overdue instal
ments under certain agreements of sale of subdivision lots, as set 
forth in the declaration.

The defendant opposes to the action the clause of the agree
ment recited in the above summary. He contends that the above 
stipulation operates as much in his favour as for the plaintiff, and, 
seeing that more than ninety days have passed since the maturity 
of certain instalments of interest which the defendant neglected 
to pay, the plaintiff is without right of action for the same, the 
contract having lieen cancelled ipso facto.

The Superior Court dismissed the plea and maintained the 
action on the grounds that the clause was exclusively in favour of 
the plaintiff and that the defendant had no right to avail himself 
thereof to cancel the agreements of sale and avoid payment of the 
balance of price.

Brouai, Montgomery it McMichael, for plaintiff.
Blair, Laverty A Hale, for defendant.
Maréchal, J.:—The present appeal is from a judgment of the 

Superior Court, rendered on June 16, 1917, maintaining the 
plaintiff's action with costs.

The action was for $2,987.71, balance of the purchase price 
and interest on lots sold to the defendant on September I, 1912, 
as per agreements filed in the record.

The only point to be decided is the interpretation and the 
legal effect of the following clause contained in all the contracts 
sued upon. (See headnote.)

QUE.

C. R.

Statement.

Mamhal.l.



Dominion Law Reports. (46 D.L.R.

This danse, according to tile defendant’s contention, is a 
resolutive condition which, wlien accomplished, effects of right 
the dissolution of tire contract and operates for the lienefit of lioth 
parties. The plaintiff, on the other hand, subnets that such a 
clause is a penal clause stipulated in favour of the vendor alone, 
making the deed voidable only at his option.

The court of first instance maintained the plaintiff’s conten
tions, following the constant jurisprudence of the Superior Court 
of this province, and also tliat of the Court of Appeals in the case 
of Gagnon v. Lrmatj ( 1017), 27 Que. K.B. 59. This latter judgment 
was affirmed by the Supreme Court (1918), 42 D.L.R. ltil, 56 
Can. S.C.R. 365, which held that

When* in a deed of sale of promiae of Bale, it ie stated that each deed 
would become null and void ipoo facto without mi* en demeure, if the buyer 
failed to make any )iayinent in cajatal or interest at the specified dates, such 
stipulation ie exclusively in the interval of the seller, who has the right to 
choree between the rescission of the contract or its execution, the obligation 
of the buyer remaining absolute and without alternative.

The defendant's attorney urged liefore this Court that the 
present case should lie distinguished from the case of Gagnon v. 
Lemay, for the reason that the promises of sale, containing the 
clause in dispute, were made out by the plaintiff himself anti 
therefore should work in favour of the defendant as well as of the 
plaintiff.

The fact tliat the promises of sale were marie out by the vendors 
is a mere incident which cannot alter the legal rights and obligations 
of the parties under the contract itself.

The judgment of the first court is unanimously confirmed.
A ppeal dismissed.

SLANEY v. CITY OF SYDNEY.
Suva Scot in Sutrrrme Court, Ruenell nod Dryedale, JJ., Ritchie, K.J. and 

Mellieh, J. April It, 1919.

NroLtusNce (| IIJ—70) —Snow and ice on bidkwals—Fdontaux owner»
BxaeoNBiBi.E rtm removal—City power to remove and charui.
EXPENSE TO OWNERS—NEULECT BY CITY TO REMOVE IN REASONABLE
time—Liability.

The plaintiff, in conaequence of ioe and enow on one of the principal 
streets of the defendant city, slipped and fell. Buffering injuries for which 
lie claimed damages. There was a city by-law widen required tire city 
to keep streets in repair. The trial judgment was in favour of the 
plaintiff.

Drysdale and Mellieh, JJ., following Maguire v. Cor/oration of Liver
pool, 11905) 1 K.B. 767. held that the appeal should be allowed and the
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action diemiswil on tlie ground that there wm no bydaw requiring the 
city to remove snow and ire from the sidewalks, the obligation to do so 
was on the frontage owners, the city simply having permission to do so 
and charge the cost to the owners.

Russell, J.. and Ritchie, F.J., were of omnion that the apt real should 
he dismissed on the ground that the failure to remove snow and ire 
from tlie sidewalks ruine within the definition "non-re|inir" and the 
city being charged by statute with the dut of kee|>ing the at nets in 
rejiair, failed in that duty, in allowing the slush to remain on the side
walk, ata I as it had the means of removing it and failed to do so within 
a reasonable time it was guilty of negligence.

Appeal from the judgment of Chisholm, J., in favour of plain
tiff in an action brought to recover damages for injuries sustained 
by plaintiff in falling on a sidewalk of one of the public streets of 
defendant city owing to the alleged negligence of defendant in 
failing to remove an accumulation of snow and ire from the 
sidewalk in question.

Finlay McDonald, K.C., for appellant.
A. D. Gunn, K.C., and J■ McG. Stewart, for respondent. 
Russell, J.:—I uin of opinion that the jutlgn.ent of the trial 

judge in this case should lie upheld. The evidence is to the effect 
that at the place where the accident occurred the snow had lieen 
permitted to accumulate from time to time throughout the winter 
and the proprietor of the adjacent property had lieen permitted 
to leave it in that condition while those on either aide kept the 
sidewalk clear. This, of course, does not liear directly upon the 
question at issue but it tends to support tlie rase of negligence 
against the city on which the claim is' founded. On the day 
lieforc the accident there was an accumulation of slush which a 
night’s frost would convert into ire. The ire so formed would 
necessarily lie rough and treacherous, as it was. The fact, if it is 
a fact, that hundreds passed over it without stumbling or falling 
does not prove that it was safe. It only proves that they were 
fortunate. The fact that the slush was only a few indies deep, 
if it is a fact, does not seem to me to lie important. It was the 
slippery and uneven surface that caused the accident and that 
surface would be the same with a few inches of froten slush as 
with a few feet. The case of Cornell v. St. Mary'» Hoad Co. 
(1809), 28 U.C’.Q.B. 247, which was decided before the change of 
the law in Ontario, which made the corporations liable only in the 
case of gross negligence, shews that the failure to remove snow or 
ice from the sidewalks conies within the definition of non-repair.
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The case of City of Vancouver v. McPhalen (1911), 45 Can. 
S.C.R. 194, establishes it as the law of this country that the 
question whether an individual who suffers special damage from 
the indictable neglect of a municipal corporation has a right of 
action against the municipality is a matter of inference from the 
terms of the statute, and it further decides that an individual so 
suffering may maintain such action although no right of action is 
expressly conferred by the statute unless something in the statute 
itself or in the circumstances under which it was enacted justifies 
the inference that no such right of action was meant to be con
ferred. There is nothing that I can find in the statute relating 
to the City of Sydney to support an inference contrary to the 
general principle as expounded in the case referred to by Duff, J. 
that where a duty rests upon an individual or a corporation of 
such a character that an indictment W’ould lie for default in per
forming it, an action also will lie at the suit of a person who by 
reason of such default suffers some peculiar harm beyond the rest 
of His Majesty’s subjects. On the contrary, the evident de
parture in the language of the Act incorporating the inhabitants 
of the Town of Sydney as a city from the language used in the 
statute, s. 34 of 1885, c. 87, incorporating them as a town, seems 
to indicate a like departure from the principles which theretofore 
might have been held applicable to the claims of individual 
sufferers from the negligence of the municipal authorities. The 
earlier statute, in terms, only conferred powers. Probably it 
would have been held that the negligent failure to exercise those 
powers would have furnished ground for an indictment and it is 
also probable, if not certain, that in deference to a number of 
decided cases and the dicta of some very eminent judicial author
ities it would have been held that no right of action was to be 
inferred from the terms of the legislation. The later statute does 
not merely confer powers, it imposes a duty in clear and absolute 
terms, by enacting, c. 174 of 1903, s. 249, that the city council 
shall keep in repair all such streets as prior to the passing of this 
Act have been dedicated to and accepted by the Town of Sydney 
. . . and no others. The suggestion has been made that the 
purpose of this section is merely to limit the liability of the city 
to certain streets and to exclude all others. But this object 
could have been accomplished without any such significant change
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of phrase as has been made. The legislature could simply have 
enacted that the powers of the council with respect to the making, 
maintaining and improving of the streets should be restricted to 
the desired extent. They must have had some further object in 
view when, instead of leaving the provision as it stood in the 
earlier Act, to the effect that the council should have such and 
such powers, they imposed a duty upon the city by enacting that 
the city shall keep in repair all such streets as prior to the passing 
of the Act have been dedicated to the town, etc.

Of course, the law imposing upon the city the duty of keeping 
the streets from falling into disrepair in consequence of snow and 
ice must be reasonably interpreted and applied. 1 cannot say 
that it has not been so applied by the trial judge in this case. If 
it had been shewn that the authorities had been attentive to their 
duty with reference to the condition of the street at this place and 
that a sudden change in atmospheric conditions had taken them 
by surprise, I should have taken a different view of the matter. 
As the case stands, the evidence shews that they had been con
tinuously and persistently negligent. I am, therefore, of opinion 
that the appeal should be dismissed.

Drysdale, J.:—Under the modern authorities a statutory 
obligation to repair roads does not of itself render the corporation 
liable to an action for damages for non-feasance as distinguished 
from misfeasance. And whether such a liability is imposed must 
be determined by the language of the Act of Parliament relied 
upon. Here the question is one of non-feasance and there is no 
Act imposing on the defendant corporation liability to remove 
ice and snow from the streets or sidewalks. This obligation is 
placed upon the frontage owners with permission to the town 
corporation to remove it at the expense of su6h owners. There 
is no argument to be made upon the statute that a new civil 
liability is imposed upon the town in favour of an injured party. 
The modem authorities are ail collected in Maguire v. Corporation 
of Liverpool, [1905] 1 K.B. 767, which over-rules Hartnall v. Ryde 
Commrs. (1863), 4 B. & S. 361, 122 E.R. 494, and which I take to 
be a correct review of the cases from Couiey v. The Newmarket 
Board, [1892] A.C. 345, and Pictou v. Gcldert, [1893] A.C. 524, 
down to the present time.

I would allow the appeal and dismiss the action.
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Ritchie, E. J.:—The plaintiff, on March 4, 1917, in con
sequence of ice and snow on the sidewalk of one of the principal 
streets of the defendant city, slipped and fell, breaking his collar
bone. The statement of claim charges that the defendant city 
was bound to keep the streets in repair, and that the personal 
injuries were caused by its failure to do so, and by negligently 
allowing the ice and snow to accumulate and remain on the street. 
The plaintiff has the judgment and the city appeals. The trial 
judge has made distinct findings of fact. I quote from his judg
ment :—

I find that the accident was caused by the slippery condition of the side
walk. The question as to whether that condition was caused by negligence 
on the part of the defendant corporation is not so easy to decide. The city 
was charged with the duty of keeping the sidewalk in repair. Does the city 
fail in that duty in allowing the slush to remain on the sidewalk in the winter 
season and to become frozen and slippery? I have come to the conclusion 
that the city failed in performing its duty. The city permitted the snow to 
remain there for some time; it was aware of the condition, for one of its 
officers had ordered the adjoining owner to clear the sidewalk off, and its 
officers could not fail to l>e aware that in the early part of March a lowering 
of the terni>crature was very like to take place and the slush likely to be 
frozen over night. The street in question was one of the principal streets in 
the city; thousands of people travel over it by day, or at all events on Sunday. 
The condition of the street on the day of the accident could have been pre
vented; the city had means to clear the sidewalk and failed to employ those 
means. It failed, in my opinion, in performing a statutory duty, and was 
guilty of negligence by reason of such failure.

Beyond all doubt or question there is the most ample evidence 
in support of the findings; this is so clear that I refrain from pro
longing this opinion by quotations from the evidence.

C. 174 of the Acta of the province for the year 1903 is the Act 
incorporating the City of Sydney ; s. 249 of the Act is as follows:—

The city coimcil shall keep in repair all such streets as prior to the passing 
of this Act have been dedicated to and accepted by the Town of Sydney by 
resolution of its council, and all streets laid out under any law of the province 
and no other.

There is no contention that the street in question is not one 
of the streets referred to in the section which I have quoted.

The city was bound by statute to keep the streets in repair. 
I think that the question in this case is, does the fact that the city 
negligently allowed the ice and snow not only to accumulate, but 
to remain to its knowledge for a long time in a dangerous condition 
constitute non-repair within the meaning of the statute? If the 
answer to this question should be made in the affirmative, then
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the city has l>een guilty of statutory negligence. Where there is 
a duty imposed by statute and a failure1 to perform it, such failure 
may constitute negligence or at all events l>e primd facie evidence 
of negligence, but this is not invariably so. For instance, if a 
street which the corporation is t>ound by statute to repair becomes 
suddenly out of repair and dangerous, and before the corporation 
has a reasonable time to repair, a person is injured by such danger
ous condition of the street, he would have no action against the 
corporation. But when as in this case there is knowledge of the 
dangerous condition and far more than ample time to remedy 
that condition, which could easily have l>ecn done by spreading 
sand or ashes on the sidewalk, then there is negligence in the 
failure to perform the statutory duty. I am of opinion that under 
the facts of this case there was a clear violation of the statutory 
mandate to keep the street in repair.

In Smith on Negligence (1887), at p. 101, the following rule is 
laid down :—

Where a corporation are charged with the duty of keeping its streets in 
repair, and of exercising a general suiiervision over them, it is bound to keep 
them free from all obstructions and defects against which due care can guard.

It would not have t)een a difficult task to exercise “due care” 
as to this sidewalk. The spreading of sand or material of a like 
nature would have made it safe; this the defendant city recognized 
because on some occasions it was done. On this occasion it was 
not done. The case of Luther v. City of Worcester (1867), 97 
Mass. 268, is very like this case. The evidence there was, p. 269:

That the sidewalk was bad, and had not been shovelled off ; that there 
was quite a ridge in the middle of this sidewalk, some 15 or 20 ft. long, and 
clear on each side; and had been so for some days; ice and water and snow, 
like, along the sidewalk.

The condition in this case was, I think, quite as bad, and the 
neglect was as bad or worse, and for as long a time or longer. The 
accident happened in front of the Roy property. I quote from 
the evidence of the superintendent of streets on cross-examina
tion—

Q. If you were going to church regularly last year you know you would 
almost need a step! adder going past the Roy property; you would step on 
to the snow when you passed Forbes’ Court? A. I have seen it so.

Q. Then, when you got to the Lansdowne you had to practically step 
down again? A. I suppose you would have to.

Q. And that lump of ice and snow was not a banana peel, but was ice 
and snow? A. Yes.
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Q. And last winter was not a had winter as far as storms were concerned, 
during January, February and March? What we would call a very good 
winter? A. Fairly good.

I quote from the plaintiff’s evidence :—
Q. What was the nature of the accident you met with? A. I was passing 

along there and I was taken right off my feet.
Q. How; what took you off your two feet? A. Nothing but a solid cake 

of ice, and it was kind of a slope, and I was taken from my two feet and I 
was right tossed up.

It is clear that this cake of ice which was an obstruction on the 
sidewalk was suffered to remain for an unreasonable length of 
time. The frozen slush spoken of in the evidence would inevitably 
result in unevenness or roughness.

Coming back to the Luther case, Bigelow, C.J., p. 271 :
It cannot be supposed that the legislature, in making towns liable for 

damages caused by defects in highways, intended to establish a rule or standard 
of diligence to which it would be impracticable to conform by the use of the 
utmost vigilance and care. It would seem to be a sufficiently strict interpreta
tion of the statute to hold that under its provisions a city or town would be 
liable if it neglected to take due precautions against accidents arising from the 
accumulations in the highways of ice or snow in drifts or ridges, or from its 
being in such condition from unevenness or roughness or other causes as, 
combined with its slippery nature, would render it unsafe and dangerous to 
passengers.

Bigelow, C.J., explains and distinguishes the earlier 
Massachusetts cases. It would not as it seems to me have 
been any great degree of “vigilance and care” for the City of 
Sydney to have caused sand or similar material to be put on this 
dangerous sidewalk.

The Ontario statute on this subject differs from our statute ; 
it provides that “except in cases of gross negligence a municipality 
shall not be liable for injury caused by ice or snow upon a side
walk.”

German v. City of Ottawa (1917), 39 D.L.R. 669, 56 Can. 8.C.R. 
80, is a case under this statute. It was held by a majority of 
three to two of the Judges in the Supreme Court of Canada that 
failure to sand or harrow a sidewalk before 9 a.m. of February 2, when the 
conditions calling for it only arose on that morning, if negligence at all, is 
not “gross negligence” and the city is not liable for personal injury caused at 
that hour by ice on the sidewalk, especially if it was not a place of special 
danger nor on a street of heavy traffic and did not call for immediate attention.

The difference in the facts between that case and this is marked. 
A dangerous condition arising on the morning of the day of the 
accident is a very different thing from a dangerous condition
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existing more or less through an entire winter. I think it is clear 
that if the judges who were of the majority had liefore them the 
facts of this case it would have been regarded as a case of “gross 
negligence.”

Anglin, J., at p. G75, said:—
That at the time of the unfortunate occurrence the sidewalk was in an 

extremely dangerous condition is not controverted. Whether the failure of 
the city employees to prevent that condition arising, or to remove it before 
9 a.m. on Wednesday the 2nd of February, amounted to “gross negligence” 
(defined by this court as very great negligence, City of Kingston v. Drennan 
(1897), 27 Can. S.C.R. 46 at 60); which is the statutory condition of the 
defendant's liability (R.S.O. c. 192, s. 460 (3)), is, therefore, the vital question 
involved in this appeal. Its solution must dciiend upon the notice of the 
existence of the dangerous condition which the city authorities actually had, 
or which should be imputed to them, and their opportunity of remedying it. 
It is obvious that the state of the weather immediately prior to the accident, 
and the relative situation of the place where it occurred must be taken into 
account in determining whether there was such a failure to take advantage 
of reasonable opportunity to prevent or remove the admitted danger, as 
amounted to gross negligence.

The judge then goes on to shew from the evidence that in 
consequence of weather conditions sanding or harrowing the 
sidewalk would have liccn futile.

In this case it is, I think, clear that there was ample notice 
to the City of Sydney of the danger, and equally ample oppor
tunity to remove it.

The Ontario Act is to be found at p. 47 of 27 Can. S.C.R. It 
provides as follows:—

Every public road, street, bridge and highway shall be kept in repair 
by the corporation, etc.

Later on comes the proviso to which I have referred, which I 
think indicates that it was considered that a corporation would be 
liable for ordinary negligence in respect of snow and ice and the 
proviso was adopted to render the burden resting upon the cor
poration not so onerous. The proviso is an amendment to the 
Act imposing upon the corporation the liability to keep in repair. 
The remarks of Sedgewick, J., in City of Kingston v. Drennan, 27 
Can. S.C.R., at p. 55, might well have been made in regard to 
this case; they are, I think, distinctly applicable. That judge 
said :—

The obligation of the city was to keep the streets and sidewalks in a 
reasonable state of repair; in such a condition that the traveller using them 
with ordinary care might do so with safety. There was evidence (and I 
think sufficient evidence) to justify the jury in finding a breach of that obliga-
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tion. That evidence . . . shewed that the slope was unnecessarily» 
unreasonably and unsafely steep; that its existence and character must have 
for some time before the accident l>een brought to the knowledge of the 
authorities, or at least they must be presumed to have had such knowledge, 
and that it was a feasible, simple and inexpensive matter to remove all occasion 
of injury.

The slope of which Sedgewiek, J., speaks was caused by snow 
and ice. In this case, the evidence of the superintendent of 
streets which I have quoted shews that the slope was greatly 
increased by the snow and ice.

In Denton on Municipal Negligence (1906), p. 165, that author 
lays down certain conclusions as proper to be drawn from the 
decided cases. One of these conclusions is:—

To make the presence of ice or snow a defect rendering it out of repair, 
the walk must be dangerous or not reasonably safe for pedestrians.

If this is the result of the cases, the facts do not permit the 
defendant city to escape liability.

In Walker v. City of Halifax (1883), 16 N.S.R. 371, it was 
held by Sir John Thompson, delivering the judgment of the court, 
that a case of negligence was made out against the city under the 
following facts: The municipal streets were in such a condition 
from the accumulation of ice and snow hardened into irregularities 
of surface, that the plaintiff, the owner of a line of omnibuses, 
had his vehicles injured and suffered from loss of custom. The 
non-repair continued most of the winter of which the city had 
notice.

Sir John Thompson's judgment is, I think, in point in this 
case. Mr. Justice Sedgewiek regarded it as in point. In the 
City of Kingston v. Drennan, 27 Can. S.C.R. at p. 59 he said:—

Reference may also be had to the Nova Scotia case of Walker v. City oj 
Halifax, 16 N.S.R. 371, where Mr. Justice (afterwards Sir John) Thompson 
delivered an elaborate judgment (subsequently affirmed by this court) upon 
the liability of a city for damage caused by cahots on a public street. This 
case was overruled by the Privy Council in Pirtou v. Geldcrt, (1893) A.C. 524, 
but upon another ground.

Wilson, J., in delivering a judgment concurred in by Sir William 
Richards, afterwards Chief Justice of Canada, puts the principle 
u\x>n a very reasonable basis. The judgment I refer to is in 
Cornell v. St. Mary's Hoad Co., 28 U.C.Q.B. 247, at p. 254, he 
said :—

It must be a question of fact altogether for the jury to say whether the 
place alleged to have been out of order was dangerous, and, if so, from what 
cause ... or process, whether the persons liable to repair the road could
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reasonably and conveniently, as regarded ex|ienditure and labour, have made 
it safe for use. If the obstruction or danger could properly and reasonably 
have been removed, then the persons on whom the burden lay to keep the 
road in order should be held to the fulfilment of their duty to make it safe and 
useful for the public, at whatever season of the year or from whatever cause 
the impediment or difficulty may have happened.

Caswell v. St. Mary'a was a ease of snow which could have been 
removed having been left on the» highway.

I refer also to Shepherd v. Midland R. Co. (1872), 25 L.T.N.S. 
879.

The mere presence of ice making a sidewalk slippery and, 
therefore, dangerous may not always constitute negligence, ut 
when the condition is known to the corporation and is allowed to 
continue for an unreasonable length of time, though it could easily 
have been remedied, I think a case of negligence arises. However, 
in this case, it was a “solid cake of ice” that took the plaintiff off 
his feet. Three cases were cited by the city solicitor: Forward v. 
City of Toronto (1888), 15 O.R. 370; Rinyland v. City of Toronto 
(1873), 23 U.C.C.P. 93; Kingsi v. Drennan, 27 Can. S.C.R. 46.

Forward v. Toronto, I distinguish. In that case there was ice 
on the sidewalk at the time of the accident, but there was no 
evidence of its having accumulated there, nor did it appear how 
long it had been there, nor that the city had notice of the condition 
of the street before the day of the accident.

Rinyland v. City of Toronto is, 1 think, also distinguishable. 
It was a case of the mere presence of ice and the happening of the 
accident. There was no evidence that the city had allowed the 
ice to remain on the sidewalk or that it knew' of its existence.

Kingston v. Drennan is, I venture to think, an authority against 
the city.

It cannot lie the law in this court that the plaintiff has no 
cause of action liecause the statute does not in terms give the 
right to bring the action (as the Ontario statute does) because to 
so hold would be to go contrary’ to the Supreme Court of Canada. 
The statute under consideration in the City of Vancouver v. 
McPhalen, 45 Can. S.C.R. 194, was as follows: “Every such 
public street, etc., shall be kept in repair by the corporation.”

The words in the statute under consideration in this case are 
“shall keep in repair.” Neither statute in terms gives the right 
of action.
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Davies, J., now Chief Justice of the Supreme Court, after 
quoting the statute, said, p. 1%:

It is not contended by the appellant that for a neglect of this statutory 
duty amounting to a nuisance an indictment would not lie, but that a civil 
action by an injured person for damages has not been given and will not lie. 
As I understand the argument it is that, in the absence of clear and express 
language in the charter making the corporation liable in civil actions for 
s|>ecial damages sustained by individuals in consequence of the corporation's 
breach of duty in failing to keep the streets in repair, no action will lie. I 
am not able to accept that argument. 1 have examined all the leading cases 
and authorities cited by the apjiellant and have reached the conclusion that 
express language creating civil liability for damages caused by the failure to 
perform a duty expressly imposed by a statute upon a municipal corj>oration 
is not necessary. It is sufficient if a legislative intention to create such 
liability may fairly be inferred from the statute as a whole.

If this liability to repair is one transferred from a body or 
authority on which it previously rested that would be by no means 
conclusive against the plaintiff ; it would lx* an element for con
sideration in construing the statute, but not in itself a controlling 
element. The Chief Justice of Canada in the Vancouver case 
said, p. 190:

If the duty imposed is one transferred from a body or authority on or 
with whom it previously rested and which body or authority was not in 
itself liable in civil actions for non-feasance then very clear, if not express, lan
guage would be required to be shewn in the statute imposing this additional 
liability upon the transferee corporation. In all cases it must, in the last 
resort, be a question of the intention of the legislature to be gathered from the 
whole statute.

If the duties imposed are discretionary or permissible merely and not 
absolute, or, if absolute, adequate means are not given to carry them out, 
then very clear language must be used to found civil liability upon.

In this case the duty to keep in repair is not discretionary or 
permissible merely, it is absolute, imposed in very clear language, 
and with adequate means to carry it out.

I think the words of the statute are so absolute and clear that, 
upon its true construction, the absolute liability to keep in repair 
is created in terms. In the case of transference of liability from 
one body to another to impose liability upon the latter body which 
did not rest on the former all that is required is language strong 
enough to indicate the intention of the legislature. In the case of 
Pictou v. Geldert, [1893] A.C. 524, at 527, Lord Hobhouse, speaking 
of transferred liability, said:—

In order to establish such liability it must be shewn that the legislature has 
used language indicating an intention that this liability shall be imposed.
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This is the kind of language which 1 venture to think the 
legislature- has used in the Sydney ("ity Charter.

In Maguire v. Liverpool, [1905] 1 K.B., at |>. 790, speaking of 
transferred liability, Homer, L.J., said: that the question of 
lialality was “one to lx- gathered from the wording of the special 
Act."

Hut I do not decide that this is a case of transferred duty. 
I think there is much to lie said against that view. No duty to 
repair is to lie found in the County Incorporation Act, in the 
Towns Incorporation Act or in the special Act incorporating the 
Town of Sydney. The statutory duty to repair and the consequent 
civil liability for non-repair is for the first time imposed in the 
Sydney City Charter. I refer to the language- of the lord Chan
cellor in Municipal Council of Sydney v. Bourke, [1895] A.C. 433, 
at p. 444.

In my opinion the case of Piclou v. (leldert is clearly distinguish
able. In that case there was no statute directly imposing the 
obligation. Lord Hobhouse, at p. 529, makes this very clear. 
Speaking of the County Incorporation Act, which was the statute 
he was considering, he said: “It is to be observed that the statute 
does not in terms impose any obligation upon the municipality 
to repair the roads or bridges."

I am tempted to deal with the line of cases of which Pictou v. 
Geldert is one, and the only reason I do not do so is because they 
have all been dealt with and distinguished by the Supreme Court 
of Canada in Vancouver v. McPhalen.

Since the case of Pictou v. Geldert it has of course lieen the 
law in Nova Scotia that municipal bodies apart from statute were 
not liable for mere non-feasance. This, I think, makes the in
tention of the legislature clear and easy to understand, namely, 
that an obligation was intended to be created. But it is not 
necessary to struggle as to intention when the words of the statute 
are clear and plain.

The power given by the city charter to make by-laws to 
compel householders to remove snow does not in my opinion 
relieve the city from liability; it is merely a provision intended to 
aid the city in the fulfilment of its duty to keep the streets in repair.

I would dismiss the appeal with costs.
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Mellish, J.:—This is an action against the City of Sydney 
by the plaintiff for damages for personal injuries.

The plaintiff sustained these injuries by slipping and falling 
on an icy sidewalk in the city and it is claimed that this condition 
of the sidewalk was brought about by the defendant ’s neglect of a 
statutory duty to keep the street in repair by allowing snow and 
ice to accumulate thereon.

The Act incorporating the City of Sydney was passed in 1903 
(c. 174). Several sections (248-266) of this Act come under the 
heading of “ Streets.” The first and second of such sections are 
as follows:—

248. The legal title to all streets, roads, highways, lanes, alleys, side
walks, bridges, squares and thoroughfares in the City of Sydney is hereby 
vested absolutely in the corporation of the City of Sydney.

249. The city council shall keep in repair all such streets as prior to the 
passing of this Act have been dedicated to and accepted by the Town of 
Sydney by resolution of its council, and all streets laid out under any law of 
the province and no other. But no street now opened or hereafter opened or 
dedicated to the public shall be chargeable upon the said city unless the same 
has been accepted by a resolution of the city council.

S. 265 provides as follows:—
265. The city council shall have power to make by-laws and ordinances 

in respect to all the matters hereinafter specified, and may from time to time 
amend or repeal such by-laws, that is to say:—

(4) For compelling all persons to remove all snow and ice from the roofs 
of the premises owned or occupied by them: and to remove and dear away 
all snow, ice and dirt and other obstructions from the sidewalks, streets and 
alleys adjoining such premises, and also t< rovide for the cleaning of side
walks and streets adjoining vacant property or the property of persons who 
for twenty-four hours neglect to clean 1 hi une, and to remove and clear away 
snow and ice and other obstructions ‘ such sidewalks and streets at the 
expense of the owner or occupant se of his default, and in case of non
payment to charge such expenses as a special assessment against such prem
ises, to be recovered in like manner as other rates and taxes. The council 
may, in the by-law passed for the purpose of the preceding clause, define 
certain areas or streets within the city within or upon which the by-law shall 
be operative.

Under this subsection the following by-law was passed and 
was in force at the date of the accident :

67. The tenants, occupants, and in case there shall be no tenant, the 
owner of any building or lot of land bordering on Charlotte St., between 
DesBarres and Lover’s Lane, and on Dorchester St., between the Esplanade 
and the I.C.R. and on any other street in the city where there is, or shall be, 
a permanent sidewalk of concrete, asphalt, or earth supported by a stone or 
wooden curb shall, after the ceasing to fall of any snow, if in the day time 
within five hours, and in the night time before one o'clock in the afternoon
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succeeding, cause the same to l>c remove»l, therefrom, and shall also cause 
the gutter to be cleaned and kept clear of ice and snow, and if said sidewalk 
is not cleared promptly the city engineer is authorised to have the same done 
and the cor* of same shall l»e a charge on the said property and may be sued 
for and recovered by action in the City Civil Court.

This by-law was put in by permission of the court on the 
hearing of the api>enl from the decision of Chisholm, J., who 
found for the plaintiff and gave judgment in his favour for $350 
damages and costs.

The facts of the case disclose that the concrete sidewalk upon 
which the accident happened extends for a considerable distance 
in front of the property of one Dr. Roy. A cross section of the 
street at the point where the accident happened shewn on the 
plan put in evidence as being about 38 feet north of Forties’ Court, 
indicates that the Roy property slo|x»s rather abruptly at this 
point to the fence forming the street boundary and that the con
crete sidewalk is located on the level about ten feet from this 
fence. It would also appear that snow in the ordinary course 
of nature would collect at the foot of the incline and extend.across 
the sidewalk on more or less of a slope.

It appears that in daylight on Sunday the 4th March, 1917, 
the plaintiff slipped and fell on the sidewalk in question which 
was in an icy condition and a “kind of a slope” (p. 8, 1, 29.)

It also appears that the ice and snow had not lieen removed 
from this sidew alk during the winter. There is evidence, however, 
that a snow plow had previously passed along this sidewalk and 
that the superintendent of streets had put sand on this sidewalk 
on Februay 27. It is also proven by a policeman that on the day 
before the accident the sidewalk was covered with slush and that 
on this day the owner of the adjoining property was notified to 
remove it, which he failed to do. The trial judge found that the 
defendant nevertheless failed in its duty in allowing the slush to 
remain on the sidewalk and to become frozen and slippery; that 
the city had means to clear the sidewalk and failed to employ 
those means; and was so guilty of negligence in failing to perform 
a statutory duty and gave judgment accordingly in favour of the 
plaintiff.

The question arises whether under the foregoing statutes and 
by-laws a right of action has lieen conferred on any person for 
damages sustained by reason of the failure of the city to keep the
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streets in repair. There also arises the question as to what is 
meant by keeping the street in repair; and then the further ques
tions whether the city did so fail, and, if so, whether the accident 
was caused by such failure.

Whether ss. 248 and 249 above quoted are intended to impose 
upon the City of Sydney a liability for non-feasance, or a liability 
greater than that which is imposed by reason of the city owning 
and controlling the streets is, I think, a question of construction 
in the light of all the circumstances.

The legislation is special and I think no case has been cited 
dealing with precisely similar conditions; and I am not convinced 
that any rule of construction can be deduced from the decided 
eases which precludes a construction of this particular statute to 
the effect that it was the intention of the legislature to confer 
on the city council the power of determining by resolution what 
streets they should keep in repair, that is, reasonably fit for travel 
as streets, and that such duty when once assumed by the city 
council would involve the consequence of liability to any person 
suffering damage by reason of their failure to perform it.

Under the pleadings it would appear that the liability to keep 
the streets of Sydney in repair is admitted, whatever that may 
mean; but there is no allegation in the pleadings as to whether 
or not this particular street was accepted by resolution of the city 
council and I doubt whether it is a fair inference from the pleadings 
that it was so accepted. There is no evidence on the point. But 
assuming that the statute gives a right of action for non-repair 
and assuming that the city council had accepted the street in 
question, I am still of opinion that the plaintiff has failed to 
establish a case against the defendant. I do not agree that the 
city is liable to remove snow or ice from the sidewalk. The by
law is made under the scavenging section of the Act, 265 (4), 
which places such liability on the frontager. I agree that under 
decided eases a street may be out of repair within the meaning of 
the Act by reason of the natural accumulation of snow or ice in 
sufficient quantity and extent, but that is another matter. 1 
think it would be a misuse of words to say that this particular 
street was out of repair the day l>efore the accident because this 
particular sidewalk was slushy. It might tiecome dangerous by 
the slush freezing and the city, to prevent this, took the proper
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steps to have the slush removed. To render the city liable in a 
case such as the present even under the assumptions above referred 
to, I think it is necessary to shew that the street was dangerous 
for persons using the same with ordinary care and that the city 
had notice of such dangerous condition and failed to remedy it, 
and that the damage complained of resulted from such failure. 
I recognize the fact that contributory negligence is not pleaded 
in this action, but I am merely dealing with the matter of action
able non-repair, and I do not think such actionable non-repair is 
established by merely shewing that a particular portion of the 
street was dangerously slippery, nor by the facts proven and 
found in this case.

I would allow the appeal and dismiss the action with costs.
The following authorities may be referred to: Acton District 

Council v. London United Tramways, [1909] 1 K.R. 68; Burns v. 
City of Toronto (1878), 42 U.C.Q.B. 560; McKellar v. City of 
Detroit (1885), 57 Mich. 158.

Appeal dismissed on equal division of the court.

SALT v. TOWN OF CARDSTON.
Alberta Supreme Court, Stuart, J. March 18, 1919.

1. Statutes (§ II A—98)—Municipal Ordinance (Alta.)—Construction

The purport of s. 87 of the Municipal Ordinance (Alta.) is referable 
to the actual physical condition of the travelled road bed and while 
a town could, no doubt, under s. 85, erect street lights, as the words used 
in s. 87 except the general word "works” all refer to the actual road bed, 
the word "works" itself should also lx* confined to things done in the 
way of improving that road bod, as distinguished from anything done 
to furnish better lights thereon, which form only an incidental feature 
of ihe system erected as a commercial undertaking by the town not in 
exercise of its governmental functions but in its capacity as a quasi 
private corporation, under powers given it in its incorporating ordinance 
(see Ordinance 43 of 1901).

2. Highways (§ II A—21)—Rights of traveller to whole width—
Unimproved portion—Artificial obstruction—Injury—Lia
bility of corporation.

In the case of an ordinary highway, although it may be of varying and 
unequal width running between fences, unless there is evidence to the 
contrary a traveller is entitled to use the whole space lxdween the fences 
and is not confined to the part which is kept in repair for the more con
venient use of carriages or foot passengers. A horseman on the unim
proved part of the highway, although he cannot recover damages if his 
horse stumbles against a boulder, or steps into a depression in the ground 
in its natural state, is entitled to damages if he is injured by his horse 
coming suddenly in contact with an artificial obstruction of an unusual 
nature, and one which is practically invisible at the time of day when the 
accident occurs.
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Action by a rancher to recover damages for injuries caused 
by his saddle-horse running astraddle of a guy wire attached to 
an electric light pole on one of defendant’s streets. Judgment for 
plaintiff.

C. F. Jamieson, for plaintiff; David Elton, for defendant.

Stuart, J.:—The plaintiff, in the year 1917, was a rancher 
carrying on business at Boundary Creek, some 13 miles from the 
Town of Cardston. On October 2,1917, he, with some other men 
assisting him, was driving a herd of alxjut 75 head of steers into 
the Town of Cardston to ship them in pursuance of an agreement 
he had made for the sale of them. He drove them into the limits 
of the town upon and northerly along a street which crosses a 
creek passing through the town limits, known as Lee’s Creek. 
Over this creek, upon the street in question, the government of 
the Province of Allwrta had erected a steel bridge over 300 ft. in 
length. At the southern end of this bridge there was an earth 
embankment or fill, serving as an approach, which at the end of 
the bridge wras some 6H ft. high. The actual present lx‘d of the 
creek would appear from the plan put in evidence to be no more 
than about 60 ft. wide or thereabouts. The steel bridge was, 
therefore, carried over a considerable flat Ixtween the end of the 
approach and the creek bed. The plaintiff and his men drove the 
cattle upon the approach and thence upon the bridge. They were 
on horseback, as is usually the custom with ranchers in this prov
ince, when driving cattle. The plaintiff, in following his cattle, 
had proceeded a short way upon the bridge when his attention 
was directed to the fact that 3 or 4 of his animals had not gone on 
the bridge but had slipped to the side of the approach and of the 
bridge and were going along the flat, though still upon the street, 
towards the creek. As the street was not fenced at this point the 
plaintiff turned back to go down after them. He rode his horse 
down the side of the embankment just at the end of the bridge 
and turned northward again after the animals. It was about 
6.30 or 6.45 p.m. and though darkness had not entirely fallen it 
was quite dusk. As his horse went ahead she came in contact 
with a guy wire which had l)een attached to an electric light pole 
erected in the road allowance or street about lYi ft. from the 
easterly boundary of the street and which had been anchored to 
the ground some 25^ ft. from the pole. The angle of this wire



46 D.L.R.] Dominion Law Reports. 181

was about 45 degrees. The horse walked or trotted astraddle of 
the wire and the consequence was that she was thrown sideways 
to the right and the plaintiff was thrown off upon the ground and 
very seriously injured.

The plaintiff sues the town for damages resulting from the 
accident.

Before the case was reached on the list, upon request of coun
sel for the parties, I heard an argument upon a preliminary objec
tion to the effect that inasmuch as the action was not begun until 
September 13, 1918, that is, nearly a year after the accident hap
pened, the plaintiff must fail on account of the provisions of s. 87 
of the Municipal Ordinance, which fixes a period of 6 months after 
the accident within which an action for damages for non-repair 
must be tiegun. I was not sufficiently convinced at the time that 
the limitation of time there provided for really applied to the 
facts of the case, so far as I understood its nature from the plead
ings, to feel justified in deciding that the action should lie dis
missed and it, therefore, went to trial.

After the evidence was heard this objection was renewed, and 
it forms the first serious point in the case and should lx* dealt 
with first.

The Tow n of Cardston was incorporated as such by ( )rdinance 
No. 43 of 1901, and s. 2 of that ordinance enacts that, except as 
in the special ordinance afterwards provided, the provisions of the 
Municipal Ordinance and amendments are incorporated with and 
declared to form part of the ordinance. S. 85 of the Municipal 
Ordinance enacts that every municipality shall have jurisdiction 
over all highways within the same. S. 87 enacts as follows:—

Every municipality shall keep in repair all sidewalks, crossings, sewers, 
culverts and approaches, grades and other works made or done by its council 
and on default so to keep in repair shall be responsible for all damages sustained 
by any |>ereon by reason of such default but the action must be brought 
within 6 months after the damages have been sustained.

There is nothing in the special ordinance of 1901 which con
flicts with this enactment, and it, therefore, in general, applies 
against and in favour of the defendant town.

The pole to which the guy wire was attached was one of a 
number of poles erected upon the streets of the town by the town 
council under the authority, as I think, contained in a special 
Act of the provincial legislature, being c. 37 of the statutes of 1907.

ALTA.

8. C.

Town ok 
Cardston.



182 Dominion Law Reports. [46 DX JL

ALTA.

sTc!
Salt

r.
Town of 

Cards ton.

Stuart, J.

This statute is entitled “An Act to amend Ordinance No. 43 of 
the Ordinances of the North West Territories, 1901, entitled 
‘An Ordinance to incorporate the Town of Cardston.’” 8. 1 of 
the Act says that: —

The town shall have power to construct, build . . . maintain, manage 
and conduct . . . gas . . . electric or any other artificial light . . . and 
all buildings, machinery and appurtenances necessary in connection therewith.

8. 3 empowers the council
to make and enforce by-laws, rules and regulations for the general maintenance 
or management or conduct of any public works constructed or maintained 
under this Act . . . and for the collection of the rates and charges for 
the supplying of ... gas or electricity or other means of providing light 
or power hereunder and for the renting of fittings, machines, apparatus, meters 
or other things leased to consumers and for fixing such rates, charges and 
rents, etc.

In general the town is given such powers in the succeeding 
sections of the Act as are ordinarily granted to private corpora
tions subject to municipal approval and consent, including the 
power of expropriation of and entering upon the lands of private 
persons necessary for the carrying out of any of the enterprises or 
operations referred to. S. 8 says that

The town and its servants under its authority may for the said purposes 
enter and pass upon or over any such lands and the same may cut and dig up, 
if necessary, and may lay down pipes, excavate ditches, erect poles and wires 
through the same, and in, upon, through, over and under the highways, 
streets, lanes, roads, squares, bridges or other passages whether the same be 
within the town or not . . .

Sub-e. 2 of 8. 8 says:—
All lands not being the property of the town and all highways, streets, 

lanes, roads, squares, bridges, or other passages so dug up or interfered with 
shall be restored to their original condition without unnecessary delay.

S. 9 says:—
For the purpose of any such public work the town may sink and lay down 

pipes, wells, tanks, reservoirs and erect poles, wires and buildings and other 
conveniences and may from time to time alter all or any of the said works as 
well in the position as in the construction thereof, as they may deem advisable.

8. 16 eays:—
The town shall not be liable . . . generally for any accidents due 

to the operation of any public work unless such accident is shewn to be directly 
due to the negligence of the town or its employees.

S. 20 says:—
The town shall construct all public works and all apparatus or appurten 

ances thereunto belonging or appertaining or therewith connected and when 
soever situated, so as not to endanger the public health or safety.

Section 35, which, I think, is worthy of attention in this regard 
say s:—
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It is hereby provided that any public work or works constructed or acquired 
under this Act . . . shall be held to be entirely separate from all other 
assets of the municipality and shall not be liable for any debt of the muni
cipality heretofore or hereafter contracted by the municipality on the credit 
of the municipality at large, and such public work or works, land . . . 
shall be and are hereby specially charged with the repayment of any sum or 
sums of money which may be borrowed at the credit thereof by the town for 
the purposes thereof and for any debentures which may be issued therefor; 
and the holders of such securities shall have a preferential lien and charge 
on the said works, land, appurtenances and revenues for the securing of the 
payment of the same. . . .

Now, it was admittedly under the powers bestowed upon the 
town by this statute that the council in the year 1907 constructed 
and began to operate the electric lighting system of which the pole 
in question and the guy wire supporting it were part.

In these circumstances, the precise question is whether or not 
the system of poles and wires erected for these purposes on the 
street comes within the meaning of the words contained in s. 87 
of the Municipal Ordinance above quoted. I have come to the 
conclusion that it does not.

Even under the ejusdem generis rule itself, I think this must 
be the necessary conclusion. It is true that there are authorita
tive decisions which place a limit upon the application of this 
rule and if the words of the section had been “and all other works 
of whatever kind or nature” it would possibly have been improper 
to apply it. I think there are decisions which declare that such 
wide and all inclusive words ought not to be restricted in their 
meaning by the ejusdem generis rule. But those are not the words 
used. It is to be observed that s. 87 follows upon s. 85, which 
gives the municipality “jurisdiction over all highways.” I think 
it is, under the authority thus conferred that the municipality 
acts when it proceeds to “make or do” “sidewalks, crossings, 
sewers, culverts, approaches, grades and other works,” and that 
the electric lighting system in question was not constructed under 
this authority at all. I am, therefore, unable to understand how 
the expression “other works” can be held to include works which 
admittedly the municipality had no power under the ordinance 
to construct. A consideration of the sections of the Act of 1907, 
which I have quoted, and of the whole Act, leads inevitably in 
my mind to the conclusion that the system of poles and wires in 
question was a work intended mainly and primarily for the pur-
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pose of supplying light and power to the private houses and busi
ness buildings in the town and only incidentally as a means of 
improving the highways by street lights.

The whole purport of s. 87 seems to me to be referable to the 
actual physical condition of the travelled road lied and while the 
town could no doubt, under s. 85, have erected street lights, it 
seems to me that as the words used in s. 87, except the general 
word “works," all refer to the actual road lied, the word “works” 
itself should also lie confined to things done in the way of improv 
ing that road lied itself as distinguished from anything done to 
furnish better lights thereon to see by, at any rate where the lights 
in question are not erected separately, and distinct from a general 
lighting system for private consumers, but form only an incidental 
feature of a system undoubtedly erected as a commercial under
taking by the town not in the exercise of its governmental functions 
but in its capacity as a quasi private corporation.

In McQuillan, Municipal Corporations, vol. VI., para. 2080, 
it is said:—

Municipal ownership, in the usual and common acceptance of that term 
must of necessity carry with it the same duty responsibility and liability on 
account of negligence that is imposed upon and attaches to private owners of 
similar enterprises. For example, it is settled beyond dispute that a muni
cipality which operates its own water, electric light or gas plant acts in a 
private and not a governmental capacity and is liable for its negligence in 
connection therewith.

In BrarUman v. City of Canby (1912), 138 N.W. 671, it is said 
by the court, p. 672:—

The city here conducted its plant precisely as would one to whom it might 
have granted a franchise with perhaps this difference; that a municipality 
does not expect much profit, if any at all, from its ventures to serve public and 
private convenience. The facts of this case do not sustain the contention 
that the city in operating its lighting plant, was performing a purely govern
mental function even if it be conceded that a distinction may here be made 
between that part of the equipment which served the public and that which 
served private consumers. Such a separation or distinction we regard un
important.

Just what the point involved in that ease was is not clear, as 
I have not the full report available. But it seems to me to be 
clearly the true situation that it was under the Act of 1907 that 
the town erected the system of poles in question and that its main 
purpose was to furnish light to private consumers. Furthermore, 
the evidence shews that the necessity of guy wires depends to a 
very material extent upon the weight of the wires to be carried
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by the poles, and obviously this was much increased by the fact 
that wires for private consumers had to be so carried. It is indeed 
by no means at all to 1* inferred that a guy wire would have l)een 
needed at all if merely the wires necessary for street lighting and 
nothing else had t>een carried by the poles.

See also Dillon on Municipal Corporations, 5th ed., vol. IV., 
para. 1670, and vol. III., para. 1303.

Some light may, I think, be thrown on the question by con
sidering what the position would 1* if under s. 35 of the statute of 
1907 above quoted the persons holding securities upon the electric 
light system and works had foreclosed or sold to realize their money. 
Certainly the poles on the streets would have gone to the fore
closing mortgagee or purchaser and would have become private 
property, and the town would have had to pay him for their street 
lights. Indeed, it is probably the case that even as it is one 
department of the town administration pays the light department 
a certain amount for the lights as a matter of bookkeeping at 
least.

Then again, the Act of 1907, by s. 8, specifically grants the 
town the right to erect poles upon the public streets and lanes. 
This provision would surely not have l>een inserted if the town 
already had the right to erect poles on the streets for the purpose 
intended.

My opinion, therefore, is that the system of poles in question 
here cannot properly be considered as coming within the meaning 
of the words “other works” where they occur in s. 87 of the 
Municipal Ordinance, but that that system must be treated as 
having been erected purely under the Act of 1907 and that, there
fore, the preliminary objection as to the limitation of time cannot 
be sustained.

We come, then, to the question of liability itself.
In Biggar's Municipal Manual, 11th ed., p. 669, it is said:—

According to our law (based on that of England) the telephone company 
has no right to use the streets without having received legislative sanction, 
either directly, or indirectly through the action of properly authorised muni
cipal bodies. The right of the public is to have the whole width of the road 
preserved free from obstructions, and it is not confined to that part which 
is used as the via triia. So that the effect of Canadian legislation is to legalize 
the obstruction created by the poles so far that they cannot be abated or 
complained of as a public nuisance, but this still leaves open the question 
whether the company may not suffer in damages for particular injury to a 
traveller, if the obstruction is found to be dangerous.
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1 think these remarks apply equally against and for the munici
pality where under special necessary legislation it has liecn grantee! 
authority to construct and maintain either a “telephone or electric 
light system and to use the public streets as a place for erecting 
its poles.

As to the right of a traveller to use the whole street, the lead
ing case seems to lie Regina v. United Kingdom Electric Telegraph 
Co. (1862), 2 B. & S. 647, 121 E.R. 1212, 31 L.J.M.C. 166, 9 Cox 
C.C. 137 at p. 144. At the trial Martin, B., instructed the jury 
thus:—

In the case of an ordinary highway although it may he of a varying and 
unequal width, running between fences one on each aide, the right of paaaage 
or way, primA facie, and unless there be evidence to the contrary, extends 
to the whole space between the fences and the public are entitled to the use 
of the entire of it as the highway and are not confined to the part which may 
be metalled or kept in repair for the more convenient use of carriages or foot 
passengers.

Upon a motion for a new trial for misdirection this opinion was 
upheld by Cockburn, C.J., Crompton and Blackburn, JJ. The 
law as thus stated has been accepted as finally decided in a num
ber of cases cited upon the page of Biggar just referred to.

Indeed, I do not understand that the defendant ever seriously 
questioned this proposition. We must obviously distinguish 
between the right of travellers to have the via trita, the ordinarily 
travelled portion of the road, kept in reasonable repair, and the 
simple right to go upon any portion of the highway whatever, 
which latter undoubtedly exists, subject, of course, to the exer
cise by the highway authority of its governmental powers in the 
way either of temporary interruption or of the erection or causing 
of constructions such as bridges or ditches necessary to the per
formance of its duty to keep in repair the travelled highway- 
intended for conveyances.

The ground of liability upon which the plaintiff must rest is, 
of course, not at all failure to keep in repair. If it had been 
merely that he would have been at once out of court owing to the 
limitation of time. The real ground upon which the plaintiff's 
case must rest is simply this, that he was a traveller on horse
back, that he had an unquestionable right to go upon that portion 
of the highway where the accident occurred, and that although 
he is not entitled now, even if ever, to complain of any failure to
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keep in repair, he was entitled to demand that any works erected 
on the highway by the town under the statutory authority given 
by the statute of 1907 should neither lx? negligently maintained or 
operated nor l>e constructed in such a way as to endanger the 
public health or safety, which latter, as I shall shew, is not by 
any means the same thing as the former. These are the obliga
tions which the statute of 1907 places upon the corporation by 
ss. 16 and 20 above quoted.

Now it so happened that a statute in substantially the san e 
terms as those of s. 20 was under consideration in our Appellate 
Division and in the Supreme Court of Canada in the case of 
Raffan v. Canadian Western Natural Gas Co. (1914), 18 D.L.R. 13, 
7 A.L.R. 459. The court had there to construe the meaning of 
s. 11 of the ordinance respecting Water, Gas, Electric and Tele
phone Companies, c. 103 of 1911, which reads:—

The company shall locate and construct its gas or waterworks or electric 
or telephone system and all apparatus and appurtenances thereto belonging 
or appertaining or therewith connected and wheresoever situated so as not 
to endanger the public health or safety.

Walsh, J.,v 'ho tried the action, had instructed the jury that 
the company was not liable in the absence of negligence. In view 
of the provision of s. 11 just quoted, the Appellate Division held 
that this was misdirection and ordered a new' trial. An api>eal to 
the Supreme Court of Canada was dismissed, Davies and Duff, JJ., 
dissenting. Harvey, C.J., said, p. 15, after quoting the section:—

It is, therefore, apparent that the statutory authority is limited and if the 
company has gone beyond the limit it is without statutory authority (and 
again p. 16) I am of opinion that in this case it is not a question of nuisance 
or no nuisance. It may be that what would endanger the public health or 
safety would be a nuisance in some cases at least but what is material here is 
not whether it is a nuisance but whether it endangers the public health or 
safety. ... It follows that if danger to the public i Jety has ensued the 
works were not located and constructed so as to prevent it, since they did not 
prevent it.

Both in the Appellate Division and at Ottawa two points were 
much discussed which were not raised here, but even if they had 
been the decision was in both courts adverse to the defendant. 
These contentions were (1) that the section was meant to protect 
the public generally but not individuals, and (2) that it referred 
merely to the period of construction and not to subsequent con
ditions. Much of the discussion in both judgments deals with 
these points.

ALTA.

8. C.

Town of 
Cards ton.



188 Dominion Law Reports. (46 D.L.R.

ALTA.

8. C. 

Salt

Cardbton.

In the Supreme Court of Canada the views expressed by the 
Chief Justice of Alberta, who delivered the judgment for the 
court, were upheld and approved by the majority.

For instance, the Chief Justice of Canada said (8 W.W.R. 076 
at 077-8):—

I am of the opinion that the statutory authority invoked by the company 
is not absolute but qualified and that they are legally liable for all damages 
that may result from the location construction and operation of their works. 
The intention of the legislature could not have been in enacting s. 11, to give 
a remedy which already existed at common law if the company was guilty 
of negligence . . . I am, therefore, of the opinion that on the true construction 
of the section it apiiears to be the intention of the legislature to make exception 
by this section to the general principle that for the consequence of any nuis
ance, public or private, which may result from the carrying out of their 
corporate powers, the company would not be liable in the absence of negli-

Anglin, J., said: “I agree that there must lie a new trial for the 
reasons assigned by the Chief Justice of Alberta.” He had also 
already said:—

If it should be found that the defendant’s gas pipes and apparatus were so 
constructed or maintained that they "endangered the public health or safety,” 
it being conceded that the plaintiff was injured owing to an explosion of gas 
which had leaked from their pipes, they are liable to him without proof of 
negligence on their part, unless they can shew that the true proximate cause 
of the accident was not a breach of the duty imposed by s. 11 but the con
scious act of another volition, p. 689.

It is true that in parts of these judgments the liability seems 
to be traced to Iiylands v. Fletcher (1868), L.R. 3 H.L. 330, and to 
a strict statutory limitation of a granted authority to do what 
that case forbids. But it seems to me that on the whole the 
principle is the same in both cases. It was not a matter of high
way rights in the Raff an case, but of the collection of a dangerous 
substance under statutory authority. But whether a corporation 
be authorized by statute to collect a dangerous substance or to 
make an erection on a highway where any member of the public 
has a right to be, it seems to me to follow from what was said that 
in either case if danger to the safety of the public or to individuals 
results from the manner in which the authority is exercised, then 
the act is without authority at all, with a consequently resulting 
liability for the injury done, even if no negligence is shewn.

With respect to s. 16 of the Act of 1907 I think it is clear that 
it does not apply to this case. That section refers to accidents 
due to the “operation” of any public work and enacts that in
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order to make the town liable for such an accident it must lx* 
shewn that it was directly due to the negligence of the town or 
its employees. 8. 20, on the other hand, deals specifically with 
the method of “construction.” In my opinion, it is a question 
not of “operation” but of “construction” that is now involved, 
so that s. 16 does not have the effect of making inapplicable the 
decision and opinions in the Raffan case as to the immateriality of 
the al>sence of negligence.

Now what was the situation of the plaintiff? He was going 
where he had an alwolute right to go, and that not merely out of 
some idle curiosity or from a casual whim, but in pursuance of his 
own very important and serious business. More than that, he 
was not doing by any means an unusual or extraordinary’ thing. 
It surely cannot be suggested that, in Southern Alberta, known 
throughout the continent as a ranching, as well as a farming 
country, it would be an unexpected and exceptional occurrence 
that a rancher in driving his cattle into the town to ship them 
should find some of them, instead of crossing a bridge over a 
stream, preferring to walk on the ground and wade through the 
stream itself. Cattle which have l>een driven 13 miles would lx 
very likely to sense the proximity of a stream of water. There 
was absolutely no obstacle in the way of a fence along the side of 
the approach to force them upon the bridge and it was, as it appears 
to me, one of the most likely things in the world to happen that 
some of them should do what these cattle did. So that I think 
that, while the plaintiff cannot Ik* blamed for their doing so, on 
the other hand the fact that cattle might do so is not something 
w liich ought to be looked upon as so unlikely or so exceptional 
that the persons erecting the electric light poles should not l>e 
expected to anticipate the possibility that it would occasionally 
happen.

The plaintiff was on horseback, which is the usual and con
venient method of driving cattle. He went after his cattle along 
a part of the highway where he had a right to go and which was 
left fully open for him. No doubt he had no right, as against the 
town as a highway authority, to expect that portion of the high
way to be smoothed and levelled for his passage. And if his 
horse had stumbled, through contact with a boulder, or through 
stepping into a depression, or through other unevenness in the

14—46 D.L.K.
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surface of the ground in its natural state, and he had been hurt 
in consequence, he would, of course, have had no ground of com
plaint. But ranchers’ saddle horses are, as is well known, very 
adept at keeping their feet in such a place. They become accus
tomed to avoiding boulders and badger holes and to making a 
quick recovery if they should step against or into them.

But here the horse went suddenly astraddle of an artificial 
obstruction of an entirely unusual nature and also of such a kind 
as to be practically invisible at such a time of the day. I think 
it is not only practically unjust, but also in theory not in con
formity with the law, to suggest to a man in the plaintiff’s position 
that he should look upon what happened to him as one of the 
unlucky accidents of life for which no one should be responsible, 
just as if the wire was a natural accidental obstruction and his 
horse had stumbled over it as he might stumble over a log or a 
badger hole or a boulder. As I said, his horse was doubtless 
accustomed to these things.

Can it be seriously argued that this portion of the works was 
“so constructed as not to endanger the public safety?”

As a matter of fact, it did endanger the public safety in the 
sense in which that phrase was interpreted in the Raffan case. 
It caused suddenly a great injury to one individual proceeding 
upon natural and proper business upon a portion of the highway 
w here he had a right to be.

Of course, the permissive authority given by the statute can
not l>e so narrowly restricted as to make it impossible to exercise 
it at all. Specific authority is given to erect poles, and therefore 
for the mere erection of a pole in the ground as such there could 
be no possible liability. But there is no specific authority given 
to erect guy-wires.

In the Raffan case Harvey, C.J., said (18 D.L.R. at p. 16):—
I have, however, come to the conclusion, on the principle that statutory 

provisions imposing a restriction for the benefit of the public upon a company 
being granted unusual powers should be liberally construed in the public 
interest, that the correct view to take of the section is that it means to provide 
that the works shall be so located and constructed that no danger to the 
public health or safety shall ensue, without regard to time.

Now whether as against a municipal corporation which itself 
has been granted such an authority the rule of strict construction 
should apply or not may be a question, as will be seen by com-
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paring these words of the Chief Justice with what he said in 
Pwrmal v. City of Medici tie Hat (1908), 1 A.L.R. 209, but it will 
be noted that in the Raffan case the judgment, referring to Pur mal 
v. Medicine Hat, says, p. 17: ‘‘In that case there was no question 
of restriction upon the defendants’ statutory authority as is 
pointed out here.”

It will be observed that the principal authority relied upon in 
the judgment in the Raffan case was Mid wood v. Citizens of Man
chester, [1905] 2 K.R. 597, an action also against a municipal cor
poration which had been given the statutory power usually given 
in England to what are there called “undertakers.”

In my opinion, in the circumstances of this case, the defendant 
corporation must lie held to have violated the provisions of s. 20, 
unless it has shewn that it was not practically possible to exercise 
the authority given it in any other way. So far was it from 
shewing this, that there were, by the evidence, shewn to have 
l>een three other methods of construction which would have made 
the construction far more safe than it was: First, by carrying the 
electric light wires across the stream by means of attachment to 
the bridge (as to which, however, possibly consent was necessary 
from the Public Works Department of the provincial government, 
and it may l>e that the bridge was the later of the two construc
tions); secondly, by means of a prop against the pole on the 
north side (which was, however, shewn not to l>e quite so sound a 
principle of construction) ; and thirdly, by means of a guard of 
boards placed upon the guy wire in its present position.

Whatever may be said of the first and second alternatives, it 
was in my opinion clearly shewn, and natural reason confirms it, 
that a board guard over the wire not only was easily feasible at 
slight expense, but would also certainly have made the guy wire 
much safer than it was in its unguarded condition.

It was not a question whether the defendant was negligent in 
not guarding the wire or took all reasonable care. The question 
is were the poles, authorized to be placed upon the street, so con
structed as not to endanger the public safety? As was intimated 
in the Raffan case, the answer to this is given by the fact that the 
public safety was endangered by the method of construction 
adopted. If it was practicable and possible to have made the 
guy wire safer than it was then I think the defendant is liable.
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The evidence shews that it was. The question of negligence in 
the usual form, viz., was the place or construction reasonably safe 
or did the defendant take reasonable care, is a question in my 
opinion which does not need to be asked in the circumstances of 
this case.

I have no doubt whatever that had a board guard been placed 
on the wire the accident would not have occurred. The difference 
in visibility at the time in question or even at any time of day 
between such a board guard and a mere wire is so great that I have 
no doubt whatever that either the plaintiff’s horse would have by 
itself avoided the obstruction or the plaintiff himself would have 
discerned it and guided his horse away from it.

I should like to add that even aside from the statute of 1907 
and from s. 20 it would appear to me that even though given 
authority to erect poles on the street the defendant corporation 
would be liable for the setting of what was no less than a trap, 
for an unauthorized act of misfeasance in placing the unprotected 
guy wire where they did and that even if it had l>een necessary to 
charge them with negligence in the exercise of their statutory 
power they should be held guilty of negligence in the circum
stances and that the act in question not being one done under 
s. 87 of the Municipal Ordinance, nor one of “operation” as before 
explained, they are liable on this ground as well.

There was a suggestion of contributory negligence which 
clearly was not made out. The plaintiff’s idea as to whether he 
was trotting was no doubt different from that of the witness 
Rollins, but it seems to me that his horse must have been trotting 
when he struck the wire. But even from the evidence of Rollins 
it is clear that the plaintiff had some difficulty in urging his horse 
down the embankment. The distance lîetween the bottom of the 
embankment to the guy wire was so short that it seems to me 
impossible that a horse which had to be kicked with the rider’s 
heels to l>e induced to go down the embankment could have 
developed any very reckless speed by the time the wire was reached. 
Nor was it absolutely dark. Rollins saw the horse and rider some 
GO or 70 feet away. In such a condition I do not think a slight 
trot, which is really all that the horse could have attained, was a 
negligent speed.

Whether there can be a defence of contributory negligence



46 D.L.R.] Dominion Law Reports. 193

when there is a liability on the defendants even aside from a 
charge of negligence is a question I need not consider.

The chief ground upon which I place liability may not have 
l>ecn definitely stated in the claim which was rested upon negli
gence, hut all the possible facts were brought out and in sub
stantial effect the proper pleading would have been the same.

I think, therefore, the defendant is liable for damages and it 
remains to fix the amount.

I do not propose to discuss this question in much detail. He 
must be compensated (1) in a rough and ready way for his pain 
and suffering, (2) for the legitimate cxjmmiscs to which he was put, 
(3) for loss of time in his occupation up to date, and (4) for the 
permanent injury, if any, resulting from the accident. I award 
the damage under these various heads as follows:—(1) $1,200, 
(2) $2,500, (3) $1,800, (4) $4,500; total, $10,000.

I think the fact that the expert physicians at Rochester failed 
to discover the most serious fracture practically relieves the plain
tiff from any charge of not having taken the l»cst course as to 
medical advice. With the decreased value of money I do not 
think $10,000 is an excessive amount and it probably errs on the 
other side. There will lie judgment for the plaintiff for that 
amount with costs.

I may, perhai>e, properly add that I think the councillors of 
the town, as trustees for the taxpayers, were quite justified, in 
my opinion, in defending the action in the circumstances, even 
assuring that this judgment should Ik* upheld if the case goes 
further.

The plates or pictures in the medical text books referred to in 
the evidence of Dr. Lynn were, in effect, treated as exhibits, but 
not filed as such, because the proper edition of the book could 
always be made available. ' Judgment accordingly. .
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UNION BANK OF CANADA v. MAKEPEACE.
, Ap/H'llale i

Ferguson, JJ.A. December 6, 1918.

(«VARANTY (§ II—12)—To BANK OF INDEBTEDNESS OF COMPANY—I$ANK 
HOLDING ALSO OTHER COLLATERAL SECURITY—ASSIGNMENT FOR
CREDITORS—Bank proving claim and valuing securities — 
Subsequent conveyance by assignee to bank—Release of
GUARANTOR.

The plaintiff was the holder of a written guaranty given by the defend
ant to secure the repayment to the bank of part of the indebtedness of a
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ton, J., 38 D.L.R. 361 of the 9th October, 1917, upon the trial of an 
issue, finding that the appellant had not been discharged from 
liability as surety, but was liable to the plaintiff bank upon a 
guaranty ; and an appeal, also by the defendant, from an order 
of Sutherland, J., of the 1st August, 1917, dismissing an appeal 
from a report of the Master in Ordinary, dated the 5th March, 
1917, whereby the amount due by the appellant was fixed at 
$3,179.66.

The reasons for the order of Sutherland, J., were as follows:—
August 1, 1917. Sutherland, J.:—The Specialty Manufac

turing Company was a customer of the plaintiff bank at Grimsby 
on and prior to the 2nd February, 1914, at which date the company 
was indebted to the bank in the sum of $11,000 or therealxmts, 
represented or covered by the notes of the company or its customers 
for the most part, and by an actual overdraft of $922.26.

On the 2nd February, 1914, the defendant, Sophronia J. 
Makepeace, signed the following guaranty

"To the Union Bank of Canada:—
"In consideration of the Union Bank of Canada making ad

vances to the Specialty Manufacturing Company, of Grin shy, 
Ont., either by the discount of negotiable securities, consisting of 
bills of exchange or promissory notes, or by overdrafts or other
wise, from time to time as the said bank may think fit, I hereby 
guarantee payment in full of such negotiable securities or over
drafts; but providing that the liability under this guaranty does 
not exceed the sum of $2.500 at any one time. This is a continuing 
guaranty, intended to cover any number of transactions and I 
agree that the said bank may deal or compound with any of the

Dominion Law Reports.

manufacturing company. In addition to the defendant’s guaranty the 
hank held as collateral security for its claim against the company, a 
mortgage against the lands of the company, a mortgage on the plant, 
macliinery and chattels of the company and an assignment of book debts. 
The company made an assignment for the benefit of creditors. There- 
uiKin the bank proved its claim and valued its securities at the amount 
of the claim as hied—subsequently the assignee with the approval of the 
inspectors, conveyed all his right, title and interest in the mortgaged 
property of the company to the bank and received from the bank a certain 
sum of money and a release of the book debts.

The court held that the bank must be held to have accepted the con
veyances in satisfaction of their claim against the company and to have 
thus determined any liability the defendant was under to pay any part 
of the debt.

[Union Bank of Canada v. Makepeace, 38 D.L.R. 361, 40 O.L.R. 368, 
reversed.)

An appeal by the defendant from the judgment of Middle-
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parties to the said negotiable security, and take from and give up 
to them again security of any kind in their discretion, and that 
the doctrines of law or equity in favour of a surety shall not apply 
hereto. It is also agreed that the guarantor shall be liable to the 
extent of the above am ount for the ultimate balance remaining 
after all moneys obtainable from other sources shall have been 
applied in reduction of the amount which shall be owing from the 
Specialty Manufacturing Company, of Grin sby, Ont., to the said 
bank; provided that this guaranty shall subsist notwithstanding 
any change in the partners of the firm, but the said bank shall not 
be bound to exhaust all such recourse against other parties previous 
to making demand upon me for payment of above named amount, 
the intention l>eing that Union Rank of Canada shall have the 
right to demand and enforce this guaranty, in whole* or in part, 
from the guarantor.”

Upon this guaranty an action was brought, and the defendant, 
an elderly woman, resisted liability on the ground that she did not 
understand it imposed upon her any financial responsibility. The 
action was tried before Middleton, J., who came to the conclusion 
that no fraud, misrepresentation, or misconduct of any kind on 
the part of the plaintiff bank, when the guaranty was obtained, 
had been proved; and he accordingly gave judgment for the 
plaintiff bank for the amount clained with interns! and costs: 
(1915) 9 Ü.W.N. 202.

An appeal was taken therefrom, and a note of the judgment of 
the Appellate Division (17th March, 1910) is found in 10 O.W.N. 
28. It upheld the trial Judge in his finding that the defendant had 
failed to prove that she did not know that what she signed was a 
guaranty, but varied his judgment by holding that the guaranty 
was for debts “to be incurred only.” I quote from the judgment 
of the Appellate Division:—

“This Court doth order that the said judgment of the 20th day 
of November, 1915, be varied, and as varied be as follows:—

“ (1) This Court doth declare that the guaranty in the pleadings 
mentioned is a valid and subsisting security, and doth adjudge the 
same accordingly.

“(2) And this Court doth further order and adjudge that it 
be referred to the Master in Ordinary of this Court to take the 
following accounts and make the following inquiries:—
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“(a) To inquire and state what advances were made by the 
said plaintiff to the Specialty Manufacturing Company between 
February 2, 1914, and April 23, 1915, under the guaranty in the 
pleadings n entioned.

“ (6) To inquire and state what payn ents, if any, have been 
made on account of the said advances.”

A reference to the Master in Ordinary followed, and the 
Master made his report dated the 5th March, 1917.

At the date of the guaranty the account was overdrawn 
$922.26. This lias been charged against the defendant.

Masten, J., in his judgn ent in the Appellate Division, says :—
“I am of opinion, however, that the guaranty is operative only 

in respect to advances made after its date. The wording of the 
guaranty itself is not distinct. The more usual form of such a 
guaranty expressly covers past as well as future advances, and if 
that were the case evidence would not be admissible to shew the 
contrary, but here there is no such prov ision, and I think that the 
evidence adduced at the trial, not being at variance with the 
express terms of the guaranty, was properly received, and that it 
makes it plain that the intention of the parties was that this 
guaranty should relate only to future advances made by the bank 
to the principal debtor.”

Between the 2nd February, 1914. and the 23rd April, 1915, 
notes given by the debtor, the Specialty Manufacturing Company, 
to the plaintiff bank, m atured and were the subject of discounts 
or renewals, and the bank advanced moneys to the extent 
of $266.56 in connection therewith, which the Master has allowed.

The defendant on the appeal from the Master's report says that 
the interest on the notes so outstanding is not an advance within 
the n eaning of the guaranty. I do not think it was intended that 
as between the bank and the debtor a line was to be drawn across 
the account at the date of the guaranty: the customer and bank 
were to continue their dealings with each other thereafter; and the 
form.i r, as payn ents were made, could direct the application to be 
ir adt thereof. If he did not do so, and they were carried into the 
account by the bank, the rule in Clayton's Case (1816), 1 Mer. 
572, 35 E.R. 781, as stated by Lord Halsbury, L.C., in Cory 
Brothers A Co. v. Owners of Turkish Steamship “Mecca,” [1897] 
A.C. 286, at p. 290, would be the one to be applied, namely:
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“Where an account current is kept between parties as a banking 
account, ‘there is no room for any other appropriation than that 
which arises from the order in which the receipts and payments 
take place and are carried into the account. Presumably, it is the 
sum first paid in that is first drawn out. It is the first item on the 
debit side of the account that is discharged or reduced by the first 
item on the credit side; the appropriation is made by the very act 
of setting the two items against each other’.”

Applying this principle, it seems to be clear that the item of 
8922.26 was thus paid by the earlier payments in the account, 
which would Ik* properly applicable to it.

It is said that as between the bank and the debtor the account 
was treated in this way, and that enough payments were made by 
the debtor between the dates named to pay the said sum of $206.50, 
as well as the $922.26 of the actual overdraft. The debtor made no 
specific application of its payments, and automatically in the 
account they were applied in payment of the overdraft and the 
$266.50. The account ran on, and, the ultimate overdraft being 
the amount claimed by the plaintiff bank herein, the Master fourni 
and reported the defendant liable therefor. I cannot think that 
the judgment of the Appellate Division was intended to preclude 
the debtor from paying, after the date of the guaranty, sums on 
account of the overdraft and in payment of accrued interest on the 
notes in connection with advances by the bank subsequent 
to the date thereof.

In the evidence before the Master, Edward M. Dawson, an 
assistant-inspector of the plaintiff bank, stated:—

“Q. Current when? A. On the date the guaranty was signed, 
February 2nd, 1914. The account is operating in the ordinary way, 
and the first payments that have come in to the credit of the 
account are naturally to be applied on the oldest existing advance.

“Q. Was the account a continuing account? A. Yes.
“Q. And these payments were made generally on the account? 

A. Yes, these payments are applied generally on the overdraft.”
The guaranty is a “continuing guaranty, intended to cover 

any number of transactions,” and one in which the guarantor was 
to Ik? held liable “to the extent of 82.500” of the amount “for the 
ultimate balance remaining after all moneys obtainable from other 
sources shall have been applie 1 in reduction of the amount which
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shall be owing from the Specialty Manufacturing Company, of 
Grimsby, Ont., to the said bank.”

I am therefore of the opinion that the Master was right in 
finding as he did in clause (1) suit-clause (1) as to the item of 
1266.56, and in sub-clause (3) as to the mode of appropriating the 
payments in connection with the item of $922.26. Keference to 
Thomson v. Stikeman (1913) 14 D.L.K. 97, 29 O.L.R. 146, 17 
D.L.R. 205, 30 O.L.R. 123.

There is no liint in the documents that the credits coming in 
from the debtor shall only be applied to actual new advances. The 
payments made by the creditor were appropriate credits in the 
account, making the earlier credits luilance the earlier debts. 
The debtor placed the money in the banker's hands and in effect 
said to him, “You apply the money in the account as you like," 
and payments as received were automatically applied on the 
earlier debts.

It seems to me this is the proper mode to deal with the account, 
having regard to the terms of the guaranty and the terms of the 
judgment of the Appellate Division. I think that it was incumbent 
upon the guarantor, in a continuing and running account such as 
this, to prove that the payments have been made and applied on 
actual new advances—or otherwise they could properly be 
applied as they were.

On all grounds, 1 think the appeal from the Master’s report 
must be disallowed with costs.

W. S. Machrayne, for appellant.
D. C. Ross, for the plaintiff bank, respondent.

Kkhouson, J.A.:—(After setting out the facts as stated in the 
headnote) I cannot help but think that the evidence taken before the 
Master, which explains and throw s much light upon the documents 
in the case, was not as fully considered by the learned trial Judge 
as it would have been had he not been led away from it by the 
contentions of the appellant's counsel; for it would appear that 
counsel at the trial, founding his right to succeed on a view of the 
law with which the learned trial Judge after consideration did not 
agree, urged upon the trial Judge the view of the facts which he 
adopted.

The judgment appealed from is founded upon the hypothesis
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that, prior to the conveyances, the assignee had, by an express or 
implied election, lost his right to redeem, from which it is deduced 
that the conveyances were mere formalities. The learned trial 
Judge says (38 D.L.R. 361 at p. 365, 40 O.L.R. 368):—

“All that was done was, that the assignee formally renounced 
the worthless right to redeem he had already lost, and the creditor 
formally withdrew a right to rank, which did not exist, against an 
estate which amounted to nothing—Ex nihilo nihil fit.”

I had prepared and at one time intended to incorporate herein 
a comprehensive review of the facts, in which were set out in order 
of date all the documents and correspondence, also some of the 
oral testimony ; but, on second thoughts, I have concluded that it is 
sufficient to say that, after a most careful consideration of the 
evidence, I am of opinion that the act of the parties, the oral 
testimony, the documents, and other circumstances proved, are 
inconsistent with the hypothesis that there was an election by the 
assignee, and are consistent only with the view that there had not 
been an election and consequent loss by the assignee of his right to 
redeem the mortgaged pren ises, and that the learned trial Judge 
erred in finding to the contrary, from which it follows that it is 
unnecessary to consider the interesting questions of law discussed 
by the learned trial Judge as to whether or not a creditor who has 
valued his security under the Assignments and Preferences Act, 
R.S.O. 1914, ch. 134, sec. 25, and has been allowed to retain it, 
thereby extinguishes his claim against his debtor to the amount at 
which his security was valued, and as to whether or not that 
question was decided in Belt v. Kos8, (1885), 11 A.R. (Ont.) 458, or 
Taylor v. Davies (1917), 41 D.L.R. 510, 41 O.L.R. 403.

In my opinion, the rights of the parties must be ascertained on 
the basis that, at the tin e the conveyances vs ere made and accepted, 
there had been no election under the Act, and that the conveyances 
were given to complete an actual sale of the equity of redemption 
in the mortgaged premises, and that the questions for our con
sideration are: What were the terms of sale? Was the sale made on 
the terms expressed in the resolution of the 8th December, 1915, 
or did that resolution so inaccurately and improperly state the 
terms and real intention of the parties that it should be disregarded 
and the sale be held to have been in fact made without any special 
terms cr intention, express or implied, so that the Court might and
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ONT' should infer that the M ortgagee in accepting the deeds did not
K. C. intend either to merge his security or to estop himself from there-

Union Bank after asserting as against the mortgagor a claim for the payment 
of the mortgage-debt? And could he preserve this latter right 
and at the same time actually discharge the estate of the debtor 
and his assignee from any claim in respect of the mortgage-debt?

The terns of sale and intention of the parties thereto are 
questions of fact, and I shall deal with those questions first.

It is not disputed that the deeds dated the 13th November, 
accepted and registered some time later, were signed by the 
assignee as a result of an acceptance by the bank of the assignee’s 
offer of side under date the 8th November (exhibit 21), which, 
when read along with exhibit 24, Mr. Tilley urges, furnishes us with 
the evidence of the contract of sale according to the true intent and 
n eaning of the parties, and which contract, he says, was not, 
according to the true intent of the ]>arties, varied in form or effect 
by the subsequent acts or declarations of the parties.

It may be that the bank took and all along entertained a dif
ferent view of the n eaning and effect of the offer of the 8th Novem
ber from that entertained by the assignee. It is plain that the 
inspectors and assignee, by the resolution of the 8th December, 
expressed a different view of the effect of the transaction to that 
now put forward on behalf of the bank; and it is also clear that the 
bank knew of the views expressed in that resolution before it 
accepted the deeds and paid the consideration-moneys therein 
mentioned; and, unless we can find that the resolution of the 8th 
December did not express the view of the assignee, I do not see 
how we can, in face of the bank’s acceptance with knowledge of the 
assignee's views and intention, relieve the bank from the effect 
of its acceptance.

I am of the opinion that the assignee, in making the offer shewn 
by exhibits 21 and 24, did not consider that he was making nor 
did he intend to make an offer on terms differing materially or in 
effect from the sale which was previously authorised by the 
inspectors when they instructed the giving and extending of the 
MacConachie option, which had expired only on the 5th October.

In North of Scotland Mortgage Co. v. Udell, (Î881), 46 U.C.Q.B. 
511, Hagarty, C.J., at p. 510, says:—

“ The rule of law follows what would surely be the understanding 
of ninety-nine persons of ordinary intelligence out of one hundred,
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that if the mortgagee arrept a release of the equity of redemption, 
nothing further lieing said on either aide, the natural presumption 
must he that the charge is merged in the complete ownership of 
the inheritance."

And at p. 517:—
“ From all the authorities I gather that in the simple case of the 

mortgagee taking a conveyance of the equity of redemption, the 
ordinary presumption is, that the charge, as against the mortgagor, 
is merged or incapable of lieing enforced, at least so as to call for 
evidence to shew a Contran,1 intent or result.”

What ground is there for saying that the assignee entertainer! 
a view of the meaning and effect of his offer of the 8th November 
different from what Mr. Chief Justice Hagarty says would be the 
view of ninety-nine out of one hundred persons? I can find none: 
and, therefore, I see nothing strange in the assignee, on lieing asked 
by Mr. Raymond for evidence of his authority to execute the deed, 
assuming that the resolution authorising the MacConaehie option 
accurately stated the intent and effect of the transaction proposed 
by exhibits 21 and 24, and authorised it except that its form n ight 
need to be changed so as to permit of some one other than 
MacConachie’s client lieing the purchaser (if that client was not in 
fact the hank).

In his oral testimony taken tiefore the Master the assignee takes 
the position that the resolution of the 8th Decemlier actually stated 
his intention, and that the deed was executed by him under the 
authority thereby conferred, and the resolution was put forw ard by 
the assignee and the inspectors as the evidence of the assignee's 
right to execute. The plaintiff's local manager joined in the resolu
tion and signed it in the presence of the hank’s local solicitor, who 
witnessed it and caused it to be forwarded to Mr. Raymond as 
evidence of the assignee’s powers; and at the trial the bank’s 
manager says that the deed was executed under the authority of 
that resolution. Mr. Raymond was quite alive to the necessity of 
the assignee having directions from either the creditors or the Judge 
of the County Court before making a sale; and, liefore advising the 
bank to accept the deed, register it, and pay the $300 consideration- 
money, he asked for and received the resolution of the 8th Decem
ber; he admits reading it over and advising the bank that it was 
sufficient to carry out the contemplated purchase and sale; and I
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cannot see how there can lie any question as to that resolution 
meaning that the hank was to pay for the property *300 over the 
amount of its claim and was also to assign the book-debts. It paid 
the *300 and released the Imok-debts, but now refuses to pay itself.

The resolution of the 8th Decemlier reads.—
“Hamilton, Ont., Derr. 8th, 1915.

“ Whereas at a meeting of the inspectors of the Specialty Manu
facturing Company, held at the Village Inn, Grimsby, on July 13. 
1915, at which were piesent three (3) inspectors of the estate. 
Messrs Marsh. Brook, and Darley, the following resolution was 
passed:

‘‘‘Move! by Mr. Marsh
“ ‘Seconded by Mr. Brook
“ ‘That, providing an offer can be secured of sufficient money to 

pay oft' the Union Bank's claim in full, with in addition three hun
dred dollars ($300) for ex|renses of assignee, inspectors, and sol
icitor, and the balance of the lrook-debts and trade-paper, now in 
the hands of the Union Bank, to be handed to the assignee in trust 
for the creditors, said offer Ire and is hereby accepted. The assignee 
is authorised to sell and transfer all the company's assets other than 
said book-debts to the prospective purchaser, deal to Ire consum
mated thirty (30) days from this date July 13, 1915.’

“And whereas, at asulrsequent meeting of inspectors, said date 
for consummation of the ileal was extended to October 5, 1915, 
we, the undersigned inspectors of the Specialty Manufacturing 
Company, Grimsby, hereby authorise and instruct the assignee of 
the said estate to sell the assets as.above mentioned to any pur
chaser on above mentioned terms on or before Decemlrer 18th,
1915.

“Witness our hands and seals ti 8th Decemlrer, 1915.
"Beverley Brook (seal) Witness:
"J. A. Marsh (seal) G. B. MacConachie."
“E. B. Darley (seal)
What more natural than that Mr. Raymond should think that 

that resolution accurately expressed even the bank's real intentions 
This debt was incurred at the Grimsby branch of the Irank. Mr. 
MacConachie, the local solicitor, and Mr. Darley, the local manager, 
were parties to it ; the bonk had valued the mortgaged premises at 
a sum exceeding its total claim at the time the writ for foreclosure
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wus issued on the 2nd November, 1915; the hank had gone into oflT‘ 
possession of the premises and not only leased them hut Imil entered N. C. 
into a written agreement binding it to sell the premises to the lessee Vnion Hank 

at his option at a sum which the witness Carter (at p. 137 of the ,, 'ir 
evidence) says was approximately the amount of the hank’s r. 
claim—and, though it may not have been known to any of the ^AKEPEACE! 
parties at the time, a comparison of the affidavit of claim with the Fer*u8on-J A 
recitals and redemption clauses of the mortgage shews that the 
mortgages were not in fact (as clain ed) held by the hank ns security 
for the total indebtedness.

Every circumstance, except the fact that after taking the deeds 
the hank did not submit to a dismissal of this action, points to the 
conclusion that it was a most reasonable thing for the bank to 
accept conveyances of the properties on the terms of that resolution 
of the 8th December; and I cannot think that the continuance of 
this action should be seized upon now and magnified so as to lead 
us to conclude that even the bank did not intend to do in effect what 
it did in form. There are other circumstances connected with this 
transaction which, looking back, are more difficult to explain than 
why the bank continued the Makepeace litigation. For instance, 
why, if the bank intended to preserve its rights against Mrs.
Makepeace, did not Mr. Raymond reserve its rights against her 
and the debtor and her rights against the assignee? Or, again, why 
did the bank, holding securities to the full value of its claim and the 
guaranty of Mrs. Makepeace in addition, file a claim with the 
assignee? It was not intending to rank upon the estate. I refuse 
to speculate as to the why or the wherefore of such actions in arriving 
at the intention of the parties ; I prefer to be guided by what they 
said and did at the time rather than by argument as to the prolx- 
abilities or even sworn statements of intention made long after the 
events, when the circumstances are changed, and other consider
ations are present to the minds of the deponents and counsel, even 
if it be assumed that the witnesses are now perfectly honest in 
giving their recollections and the argument reasonable.

Therefore I find as a fact that the conveyances were given and 
accepted in satisfaction of the bank’s claim against the Specialty 
Manufacturing Company, and that the defendant was thereby 
heed from liability. Had I reached a different conclusion and 
been of the opinion that the real transaction between the parties
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was a sale of the equity of redemption by the assignee to the bank, 
nothing being said on either side, I would nevertheless doubt that 
the circumstance of the prosecution of the Makepeace guaranty 
would in itself be sufficient to rebut the usual presumption that the 
purchaser of an equity of redemption undertakes to indemnify the 
vendor against the mortgage-debt (Waring v. Ward (1802), 7 Yes. 
332, 32 K.R. 136, Boyd v. Johnston (1890), 19 O.R. 598); or that a 
mortgagee-purchaser accepts the conveyance in satisfaction of the 
mortgage-debt (North of Scotland Mortgage Co. v. Udell, supra) ; and I 
would also doubt the right and power of an assignee for the benefit 
of creditors to enter into a transaction which would release or 
discharge the obligation which equity attaches to such a sale, an 
obligation which the assignee must, I think, be taken to hold not 
only for the benefit of the estate in his hands, but for the benefit 
of the cestuis que trust. which includes the debtor, so as to relieve 
him of his personal obligation on the mortgage. In other words, 
I doubt the right of the assignee to sell, assign, or release any 
equitable rights which accrue to him by operation of law on a sale 
of the trust estate, and which he must be taken to hold as trustee 
for the benefit of the debtor, as well as for himself: see Higgins v. 
Trusts Corporation of Ontario (1899), 30 O.R. 684, (1900) 27 A.R. 
432, and the authorities and principles there discussed.

But it is not, as I view the case, necessary to decide these ques
tions of law or the question as to what was the effect of the release 
by the hank of its right to rank upon the estate, without reserving 
the right of Mrs. Makejieaoe to do so, as was the case in Brown v. 
Coughlin (1914), 28 D.L.R. 437, 50 Can. S.C.R. 100. I prefer to 
rest my judgment on the opinions I have expressed in reference to 
the facts.

This appeal was consolidated with and argued along with an 
appeal from an order of Sutherland, J., dated the 1st day 
August, 1917, pronounced on an appeal from the report of the 
Master on the taking of the accounts; but, if I am right in the view 
I have expressed on the questions involved in the appeal from 
Middleton, J., it is not necessary to consider the accounts or to 
deal with the questions raised on the reference or in the appeal from 
Sutherland, J.

For these reasons, I would allow both appeals and direct judg
ment to be entered on further directions, declaring that the
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defendant is not indebted ; the defendant to have the costs of both 
appeals and of the proceedings subsequent to the judgment of the 
Divisional Court directing the reference to take accounts.

Maclaren, J.A., agreed with Ferguson, J.A.

Maoee, J.A.:—I agree with my brother Ferguson that these 
appeals should be allowed.

There was not, on the agreement for the release of the equity of 
redemption, any reservation of the bank’s rights against the surety; 
and, in giving up the bank's claim, the bank released any claim the 
surety might have, and so interfered with the surety's rights.

Hodginb, J.A. (dissenting):—Appeal from the judgment of 
Middleton, J., dated the 9th October, 1917, Ending that the 
appellant was liable upon a guaranty to the respondent ; and also 
from an order of Sutherland, J., dated the 1st August, 1917, 
dismissing an appeal from the report of the Master in Ordinary, 
dated the 5th March, 1917, whereby the amount due by the debtor 
was fixed at $3,179.6(1.

The respondent bank, in addition to this guaranty, had a 
mortgage on the lands and premises of the Specialty Manufacturing 
Company and a chattel mortgage on the plant, machinery, and 
chattels of the company and an assignment of book-debts.

The guaranty was for the ultimate balance, not exceeding 
$2,500, after all moneys obtainable from other sources had been 
applied on the debt.

The company assigned for the benefit of creditors to W. P. 
Thompson on the 9th April, 1915, and the res[x>ndent proved its 
claim on the 22nd April, 1915, at $13,707.39, and valued its secur
ities as follows: book-debts, $250; mortgage and chattel mortgage, 
$13,457.39. This action against the appellant was begun on the 
following day, the 23rd April, 1915. On the 2nd November, 1915, 
the respondent entered suit for foreclosure in respect of the land 
mortgage. Sulieequent thereto and on the 13th November, 1915, 
the assignee granted and quitted claim to the respondent all his 
estate and interest in the lands, for the expressed consideration of 
$300. On the 8th January, 1916, the assignee transferred to the 
respondent the goods and chattels mentioned in the chattel
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mortgage, the consideration being stated as “1300 and other good 
and valuable consideration."

The appellant contends that this deed of the equity of redemption 
had the effect of merging the charge created by the mortgage, and 
that the debt has lieen extinguished. Looking at the terms of the 
mortgages, which are limited to securing payment of promissory 
notes and discounted paper for the sum of $15,000 and renewals 
thereof and interest thereon, it would aptiear that, when the claim 
was proved, the amount covered by the mortgage was $12,640.45, 
while the security therefor was valued at $13,457.39.

The question to lie determined is whether the effect of the 
transaction above stated was to discharge the debt anil so to free 
the appellant.

A few days after the foreclosure action was begun, namely, on 
the 8th November, 1915, the appellant’s solicitors, who appear to 
have 1 iccli acting also for the assignee, wrote the general solicitors 
in Toronto of the rescindent the following letter:—

“ We are acting for Walter Thompson, the assignee of the above 
estate. There were expenses incurred as assignee, and it has been 
impossible to collect them from any source. We would transfer 
all the title to you without the proceedings under the foreclosure 
if you would pay the expenses to date, say about $300. This would 
give you immediate possession without any trouble and would also 
reimburse the assignee for his outlay.

“ Let us know whether this would lie satisfactory to you.”
There is no clear evidence as to when this offer was accepted, 

but the quit-claim deed was prepared by the assignee’s solicitor and 
sent to the assignee in a letter dated the 16th November, 1915, 
reading as follows:—

“ We enclose quit-claim for signature, which has been approved 
by G. B. MacConachie. I am going away for a few days, and you 
can execute it and hand it over to Mr. MacConachie upon receipt 
of $300."

On the following day the assignee (exhibit 23) sent the quit
claim deed to Mr. MacConachie, the local solicitor at Grimsby 
of the Union Bank.

In his evidence, Mr. MacConachie says that he arranged with 
the assignee that, before paying the consideration-money men
tioned in this deed, he would send the document to Messrs.



46 D.L.R.) Dominion Law Kepoktk. 307

Ka.vn on<l A Co., general solicitors for the bank, for their a|)proval 
and that he did send the document to Toronto.

On the 19th November Thompson wrote to MarConarhie a 
letter (exhibit 24), as follows:—

“While the ‘quit-claim deed' only included the real estate in 
this matter, it was understood at the meeting of créditera that 1 was 
to convey to the Vnion Hank, or any other purchaser, all chattels 
which are not affixed to the freehold. In other words, I was 
instructed to release, for the amount in question, all the assets of 
the aliove company to the Vnion Hank, which I understand is the 
arrangen ent lietween us."

The assignee in that letter, in stating that it was understood 
that he was to convey to the bank “or any other purchaser" all 
chattels which are not affixed to the freehold, refers to the original 
n eeting of creditors; and the conclusion which he draws from the 
authority there given is, that he is entitled to convey all the assets 
to the bank, as well as the real estate covered by the mortgage’ 
As the chattels were all manufacturing plant and machines in the 
building on the lands, and practically fixtures, the conclusion is not 
unreasonable.

The respondent’s solicitors having sent over a form of reso
lution to lie passed by the insjiectors, the assignee wrote to 
MacConachie a letter, dated the 22nd November, 1915, which is 
as follows:—

“1 am in receipt of your letter of 20th inst. and note contents. 
At the original meeting of creditors Messrs. Darley, Hrook, and 
Marsh were appointed inspectors. At the second meeting of 
creditors, which was called to discuss the position of the Vnion 
Bank in the matter, the following resolution was passed:—

'“Moved by W. S. MacBrayne, acting for Mrs. Woolverton, 
seconded by E. J. Woolverton, that the whole matter of the 
realisation of the assets and the position of the Union Hank tie 
considered by the assignee and inspectors, and in consultation with 
the solicitor for the assignee, Geo. 8. Kerr, K.C., the inspectors lie 
given full power to take action or realise upon the assets of the 
estate in any way that they may deem advisable. Carried.’

“ A subsequent meeting of inspectors was held at the Village 
Inn, Grimsby, at which time the assignee was instructed to sell 
the assets of the Specialty Manufacturing Company for the sum 
of $300.
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“If the Union Bank knew these facts, they would perhaps not 
make it necessary for me to call a general meeting of creditors now. 
Of course, if it is necessary it can be done, but it will entail con
siderable expense and trouble to all concerned.

“ Kindly let me hear from you, and oblige.”
A previous letter of the assignee of the 17th August, dealing 

with the option given on the 13th July, speaks of extending that 
option “to purchase our interest in the estate for $300.” This is 
consistent with the subsequent correspondence, and indicates 
clearly that the view of the assignee throughout was that the 
conveyance was to include just the assignee’s interest, and the 
amount received was to pay his expenses. In view of the position 
taken by counsel for the appellant, the assignee and his solicitor 
are now put in a singular light. For the letter of the 22nd Novem
ber gives the meaning of the inspectors’ resolution, dated the 13th 
July, 1915, so much relied on before us, as it w-as understood by the 
assignee. The terms of that resolution are as follows:—

“ Moved by Mr. Marsh
“ Seconded by Mr. Brook
“That, providing an offer can be secured of sufficient money 

to pay off the Union Bank’s claim in full, with in addition three 
hundred dollars ($300) for expenses of assignee, inspectors, and 
solicitor, and the balance of the book-debts and trade-paper, now- 
in the hands of the Union Bank, to be handed to the assignee in 
trust for the creditors, said offer be and is hereby accepted. The 
assignee is authorised to sell and transfer all the company’s assets 
other than said book-debts to the prospective purchaser, deal to 
be consummated thirty (30) days from this date, July 13, 1915.”

I do not wonder that, with that letter of the 22nd November 
before the bank’s local and general solicitors, they may have 
failed to realise that the payment of the $300 would l*e used to 
draw the bank into a position different from that which both 
parties intended it should occupy.

I am quite unable, upon these documents or upon the evidence 
given at the trial, to conclude that what the assignee offered to 
give, and what the bank’s solicitors agreed to pay for, can be 
stretched so as to include satisfaction of the large debt of the bank 
and the consequent release of the surety then being vigorously 
sued. The trial of the case against her took place on the 25th
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October, 1915, ami the judgment was pronounced on the 20th 
November, 1915, so that it seems idle to suggest that the 
respondent was actively engaged in giving away its rights against 
the surety during the period just subsequent to the trial, or that, 
after judgment had been given in its favour, it registered a deed 
defeating it.

With the exception of the forwarding of a copy of the resolution 
of the 13th July, 1915, and the extensions of the time-limit there
after given, everything done and written by the parties, l>oth 
before and after, is opposed to the argument that the hank was 
proceeding as a purchaser upon that resolution, instead of carrying 
out the simple transaction of acquiring by deed the equity of 
redemption in lieu of foreclosing it. The assignee himself sug
gested transferring the machinery and chattels as already 
mentioned; and, if the bank allowed the assignee to collect the 
hook-debts, that does not do more than make it accountable for 
the amount realised as a credit on the amount due the bank—
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they were valued at only $250. And. as the amount due is 
$3,179.66, and the sum collected was said to be about $300, the 
appellant would derive no benefit from an account.

Assuming then that the real bargain was as I have indicated, 
the question arises: what was the effect of it, coupled with the 
formal withdrawal by the bank of its claim upon the estate 
on the 7th January, 19167 Merger is, of course, a question of 
intention as lietween the parties to the dealing which is said to 
produce it.

The bank had, through its agent, a prospect of realising upon 
its security by disposing of the property. It had proved its claim 
in such a way as to entitle it to retain its security or to require 
the assignee to take it over at a 10 per cent, advance. The right 
of foreclosure existed, subject to this statutory option, and the 
getting in of the equity of redemption would, provided the assignee 
agreed to give it up, enable a sale to go through whereby the whole 
purchase-money was to go in discharge of the debt—without any 
question l>eing raised as to title because of the assignee’s outstand
ing equity or his statutory rights.

The bank was, as banks always are, desirous of liquidating its 
security, and it would have been folly in it to have done anything 
which could have resulted in compelling it to accept the property
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in discharge of its debt, especially as the chance of selling appeared 
to be fading away.

It was also at the moment actively pursuing the surety by 
action upon the bond.

Under these circumstances, no intention to merge the debt can 
or ought to lie implied from the transaction. Where the fact was 
that merger would be clearly against the interests of lx)th parties 
concerned that consideration was held to be sufficient to rebut any 
such presumption. This I believe to be the ratio decidendi of such 
cases as Adams v. Angell (1877), 5 Ch.D. 634; Thorne v. Cann, 
[1895] A.C. 11; Liquidation Estates Purchase Co. v. Willoughby, 
[1896] 1 Ch. 726, 734, [1898] A.C. 321; Ingle v. Vaughan Jenkins, 
[1900] 2 Ch. 368; Monks v. Whiteley, [1912] 1 Ch. 735, 760.

It was not to the advantage of the bank to release its debt, 
and the interest of the assignee was in no way served by such a 
release. All he desired was to get enough to pay his expenses and 
to be formally cleared of responsibility in regard to the bank as a 
creditor.

Furthermore, the appellant must be held to have undertaken 
her liability upon an understanding similar to that stated in the 
case of Rainbow v. Juggins (1880), 5 Q.B.D. 422, 423, thus:—

“Where a man enters into a contract of suretyship, he, it is 
true, bargains that he shall not be prejudiced by any improper 
dealing with securities to the benefit of which he as surety is 
entitled; but he makes that bargain with reference to the law of the 
land, and if the law of the land says that under such and such 
circumstances certain things must take place in order to enable 
the creditor to do the best he can for his own protection, then the 
contract of suretyship must be taken to l>e made subject to the 
liability of those things taking place.”

As I understand the figures stated in 
its formal claim, the bank was precluded 
by the statute from receiving anything 
out of the estate, if the assignee accepted 
the proof and did not elect to take over 
the security. The valuation of the 
security was larger than the claim

Value.............. 113,467.39 recoverable under the mortgage by
Mortgage debt 12,640.45 $816.94, and the only right the creditor

had was to rank for its claim after deduct-I 816.94
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Value..............$13,457.30
10 %.............. 1,345.73

$14,803.12 
Mortgage-debt 12,640.45

$ 2,162.67

ing the valuation, i.e., in this case nothing, ONT' 
or to rank for the difference between the 8. C. 
stated value and the gross claim if the Union Bank 
assignee elected to takeover the security. Canada

If he did so take it over, the assignee v. 
would have had to pay the valuation Maeepeace- 
plus an increase of 10 i>er cent., which Ho<,,i“' iA' 
would t>e $2,162.67 more than was 
recoverable under the mortgages according 
to their terms, t>ecause they do not cover 
the overdraft amounting to $1,066.94.

Can it then be said that, in withdrawing a claim on the estate, 
the bank gave up anything? I think not. The statute had taken 
it away l>efore the release was given, because, under it, it was 
impossible for such a claim to rank, and the release of the equity 
of redemption put an end to the assignee's taking the security over.
It is not the filing of the claim but its t>eing entitled to rank that 
must detennine the rights of the parties: Deacon v. Driffil, 4 A.R.
(Ont.) 335.

As I understand the law, a creditor can recover against a surety 
although he has not proved on the estate of the debtor, and he is 
not bound to prove unless he has Ijeen required to do so by the 
surety. But if he does prove he is not entitled to withdraw that 
proof to the detriment of the surety, unless the guarantee-agree
ment permits him to do so, without being liable to account for 
what may have been lost by not |>ersisting in his proof. I can see, 
however, no possible harm or loss by what was done. There were 
no assets outside the securities held by the bank ; and, if there had 
l>een, the statute itself made it impossible, as events turn out, 
for the bank to make out any claim upon them.

The result of the release of the equity of redemption was to 
vest in the bank the legal and equitable estates; so that, in the 
event of the surety paying the debt, the security could be turned 
over to her not only unimpaired but enhanced by what was done.

I do not regard the release by the assignee as precluding action 
on the covenant against the debtor. It is not the scheme of our 
Act to discharge the debtor when he makes an assignment for the 
l>enefit of his creditors. It simply creates a trust fund for the 
payment of debts, and leaves him liable for the debt less what the

M
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__ secured creditor may receive from the assignee. If the effect of 
N. C. what was done was to extinguish the right of the assignee to redeem, 

Union Bank yet the creditor could still sue the debtor, who, notwithstanding 
Canada a ^orec^osure or a release by the owner of the equity of redemption,

v. remains liable, subject only to the condition that the mortgagee
Makepeace. mug^ pe a},]e to restore the pledged estate on payment being made: 

Hodgine. j.a. Ba/fo>r V- Jones (1860), L.R. 1 P.C. 50; Kinvaird v. Trullope 
(1888), 39 Ch.D. 636; Stark v. Reid (1895), 26 O.R. 257.

It is not necessary, in view' of the facts of this case, to consider 
the effect of the decision of Bell v. Ross, 11 A.R. (Ont.) 458, discussed 
in Taylor v. Davies, 41 D.L.R. 510, 41 O.L.R. 403.

This appeal from the judgment of Middleton, J., should be 
dismissed with costs.

In regard to the appeal from Mr. Justice Sutherland’s judgment, 
I agree with his conclusions.

The item of $266.56 is properly charged as made up of new 
advances. The discounts of new notes renewing old ones were 
put to the credit of the account, which was charged with the over
due notes; the difference, which represented the interest or dis
count on the new note, increased the overdraft, and was a new 
item, and I think a new advance within the meaning of the guar
anty as expounded by the Second Divisional Court. But as to 
this item and that of $922.26 (the amount due before the guaranty) 
the moneys which came in afterwards were either automatically 
or in the case of the $922.26 specifically, though subsequently to 
the last judgment herein, applied upon them, and so they disappear. 
I think the rule in Clayton's Case was properly applied. See Cory 
Brothers & Co. Limited v. Owners of Turkish Steamship “Mecca," 
[1897] A.C. 286.

As to the remaining contention that the balance due is only 
$706.98, instead of $3,179.66, this does not appear to have been 
before Mr. Justice Sutherland. But, having gone through the 
calculations submitted, I think the respondent's solicitors have 
reached the correct result from the actual dealings between the 
parties. Practically the difference between the two totals is pro
duced by ignoring all the discounts granted during that time, and 
treating the difference between the debit and credit sides of the 
current account due to them as if they did not exist and had never



46 D.L.R.) Dominion Law Reports. 213

existed. Most of these are covered by the doctrine of the 
appropriation of payments already referred to. H. C.

I think the appeal from Mr. Justice Sutherland’s judgment UnkhTbank 
should be dismissed. or Canada

Appeals allou'cd (Hodgins, J.A., dissenting.) Makepeace.

■ — —■ Hudgins, J.A.

THE SISTERS OF CHARITY OF ROCKINGHAM r. THE KING. CkS.
Exchequer Court of Canada, Casmis, J. March 7, 1919. f7T’

Expropriation (8 III E—lf>5)—Crown railways — Shunting-yard—
School—Compensation—Harbour — Riparian rights — Conse
quential injuries.

The Dominion government, in the operation of its railways, constructed 
a shunting-yard on lands reclaimed by it from the waters of Bedford 
Basin, partly in front of the school buildings of the suppliant corporation.
The latter owning water lots thereon, which had been improved as a 
bathing pavilion and wharf in connection with the school, claimed com
pensation for injurious affection by reason of the construction and 
operation of said yard.

Held, Bedford Basin being a public harbour at the time of Confederation, 
was the projierty of the Dominion by virtue of the B.N.A. Act, and no 
title to water lots thereon could pass under a provincial grant. Maxwell 
v. The King (1917), 40 D.L.R. 715, 17 Can. Ex. 97, followed.

2. The fact that the suppliant had been allowed a crossing over the 
railway tracks to reach the beach where its lots were situated, did 
not give it an irrevocable license as against the Crown, nor could 
it under the circumstances claim such license as a riparian proprietor, 
nor could such license be considered as an element of compensation.

3. The injury having been caused by the operation of works on lands 
other than those taken from the suppliant, the latter was not entitled to 
compensation therefor.

Petition of right claiming compensation and damages against 
the Crown.

T. F. Tobin, K.C., and L. A. Lovett, K.C., for suppliant.
T. S. Rogers, K.C., and J. A. McDonald, K.C., for respondent.
Cassels, J.:—A petition of right filed on behalf of the sup- CmmU,j. 

pliant, claiming compensation and damages against the Crown, 
for certain lands belonging to it expropriated for the purpose of 
the government railways in Halifax and damages to other lands 
said to be held therewith.

The suppliants claim the sum of $500,000. The respondent 
denies that the suppliants are entitled to any compensation but 
have offered a certain sum in full of any alleged claim.

The case was tried before me in Halifax, commencing on 
September 25 last. At the conclusion of the case, counsel re
quested an opportunity of putting in written arguments. The 
last of these arguments was received about February 1 last.
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Owing to other engagements I have been unable to consider the 
case at an earlier date.

The case is one, in some respects, of considerable importance. 
I have occupied considerable time in considering the evidence 
and authorities.

The supplicants are a corporate body (the charter granted by 
statute of Nova Scotia in 1804). The amending Acts were 
consolidated by c. 81 of the statutes of Nova Scotia for the year 
1907. The purpose of the organization is educational and chari
table, extensively educational.

I had the pleasure, accompanied by counsel for the plaintiffs, 
and for the Crown, of paying a visit to the academy, and was 
most courteously received and shewn over the establishment from 
top to bottom. I may say that I have never seen more complete 
buildings for the purposes of an educational establishment, and 
it is lamentable the effect upon the academy of what has taken 
place. I will describe subsequently how the works tend to injure 
an establishment of this character.

The main grievance, as appears from the evidence, is the 
creation and operation of a shunting yard partly in front of the 
academy, and between them and the waters of Bedford Basin. 
The shunting yard is almost entirely on land reclaimed from 
Bedford Basin vested in the Crown. There are 14 tracks in this 
shunting yard, and all the freight cars in and out of the City of 
Halifax by the Intercolonial Railway, now a part of the govern
ment railways, are made up in this yard. Ordinary knowledge 
without the aid of the evidence in the case would indicate the 
effect of such a yard partly in front of an institution of this char
acter. There are aliout 140 pupils ranging from 5 years old up 
to the time when they graduate, and it may be said that all of 
these pupils are practically resident pupils. There are in addition 
about 140 novitiates who reside at the academy.

My thanks are due to the railway company for their kind 
consideration during the two hours occupied in going over the 
institution, in refraining from making the slightest noise in their 
yards. All operations apparently ceased while I was inspecting 
the institution, and I am glad to believe that the railway authorities 
must have been aware of my visit.

In order to understand the case, it is necessary to consider
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the situation on the ground. Exhibit No. 1 in the case is a plan 
shewing the location and layout of the property. The buildings 
are erected on lands purchased from time to time by the corporate 
body to the west of a public road which has been in existence 
from time immemorial.

Some time between the years 1850 and 1854 what was called 
the Nova Scotia Railway was constructed. This railway sub
sequently formed part of the Intercolonial Railway. All the 
papers in connection with this old railway apparently have l>een 
lost. At all events none of them have l>een procured. This 
railway was constructed immediately to the east of the public 
road, and extended nearly to high water mark along the harbour. 
At this time there were no riparian rights as far as can be ascertain
ed between high water mark and the eastern side of the railway 
right of way except as to a small strip of land to the east of the 
railway, and between the railway and high water mark apparently 
of no value to anyone. The railway was not obliged to give any 
lights of crossing over their tracks whereby anyone from the road 
could reach the waters and no crossings existed in fact until about 
20 years later when two crossings, which I will refer to, apparently 
were allowed to be used. As 1 have stated the land between the 
railway and high water mark had apparently no value to anyone. 
The properties owned by the corporation were purchased at 
different periods and from different nersons. The first purchase 
was made in September, 1872. It is what is marked “cottage” 
on plan near the public road. On Septemlier 14, 1872, one water 
lot was purchased. The water lot in question was a post-Con- 
federation grant, and was a grant from the provincial government.

I had occasion in the case of Maxwell v. The King, 40 D.L.R. 
715, 17 Can. Ex. 97, to consider the question whether or not 
Bedford Basin was a public harbour at the time of Confederation. 
I came to the conclusion for the reasons set out in the report of 
that case that Bedford Basin at the time of Confederation formed 
part of the harbour of Halifax, and became the property of the 
Dominion by virtue of the B.N.A. Act. That case was not 
appealed.

In the present case counsel for the suppliant admitted that 
they could not claim title to the water lots, acquiesing in my 
decision in the Maxwell case.
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There are two knot» of land to the east of the railway, one is 
said to contain about 220 sq. ft., and is between the railway and 
the high water mark at the place marked “the bath house." The 
other is a knob of land between the railway and the high water 
mark at the place marked “esplanade," which is said to contain 
about 1,220 sq. ft.

At the time of the expropriation in this case, which was on 
March 9, 1913, it is admitted that the suppliant had title to these 
two knolw of land by prescription. They did not get title to 
either of these knobs of land except a title under the Statute of 
Limitations. These two parcels of land were not included in any 
of the various conveyances granting the lands to the suppliant.

It may lie important also to notice that between the two 
knobs of land there is also a small piece of land to the east of the 
railway and between the railway and the high water mark, as to 
which no claim has l>een made on the part of the suppliant, their 
proof being confined to the two knobs of land that 1 have referred 
to.

In 1873, the suppliants having obtained title to the cottage in 
question, erected an enclosure at the place where the bath house 
is for the purpose of enabling the young ladies to bathe in the 
waters of Bedford Basin, and the railway permitted them to cross 
their tracks to reach this bathing enclosure, and subsequently 
erected a gate to the way leading across their track. The sisters 
and the pupils from that time forward were accustomed to cross 
the track during the bathing season to reach this bathing enclosure.

According to the evidence given before me, in the fall of 1872 
what is called the main building was erected. This is said to have 
been completed by September, 1873, the cost being $8,750. The 
erection of the north wing was commenced in 1882, and was 
completed in the year 1885, at a cost of $27,256.33. The south 
wing was built in the year 1888, at a cost of $42,440.38. In 1891, 
farm buildings were erected at a cost of $2,953.40. In 1901 a 
laundry building was erected at a cost of $17,359.35. An ad
ditional wing was erected in 1903, at a cost of $36,660, and in 1904 
the chapel and annex were erected at a cost of $208,635.87.

1 may mention in passing that the chapel in question is a 
beautiful church and very imposing.
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In addition to these various items there was the cost of the __ 
lands acquired and the improvements to the property. The eost Kx. C. 
of the land is placed at 116,060 and the improvements to the land •) Ht: sisti.ru 

at *125,120. The cost of the bathing house subsequently erected ( "£RITV 
and also of the small wharf which I «ill refer to later are not Hi h kimiham 

included in these items. Thi. k1n„
1 am mentioning these figures to shew the great outlay that 

the suppliants have made on their premises.
According to Mr. Roper, at the prices in force at the time of 

the expropriation, the premises could not tie erected for less than 
*900.000 to *1,000,000.

The suppliant, sulisequent to the making of the enclosure 
erected a bathing house on the spot marked “bathing house,” 
taking the place of the former enclosure. The only evidence of 
anyone qualified to pass on the question of value is that of Mr.
Roper, who placed the value of the crib-work and the bathing 
house at the sum of *5,500, at the date of expropriation, March,
1913.

The suppliant apparently being of opinion that their title to 
the water lot was valid, commenced to till in the waters of the 
harbour, and created what is marked on the plan "the esplanade."
It was admitted at the trial by counsel for the suppliant that the 
esplanade was entirely on land filled in and lielow high water 
mark. Jutting from the eastern portion of the esplanade a small 
wharf was erected in the year 1904, and rebuilt in 1907. Mr.
Mosher, an expert in regard to wharves, placed what would be the 
cost of construction in 1913 at the sum of *1,350.

The cost of the filling-in of the esplanade lietween March, 1899, 
and June, 1912, is stated to lie almut the sum of $12,829.16.
There is no evidence of the exact time when this filling was made.

The cost of the crib-work is not included in the cost of the 
filling in of the esplanade.

According to the witness Harris, who acted as one of the 
government appraisers, the Crown tendered for the bathing house 
the sum of *1,610. He makes it up as follows : 9,600 ft. of land 
at 5 cents a foot, *480; bathing house, *300; crib-work, *530; 
fence, *170-*1,480. To this he adds 10 %, *148,-*1,628.

If the suppliants are to be allowed for the cost of the bathing 
house and the wharf, I would accept the valuations of Mr. Roper
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and Mr. Mosher; and as the Crown are willing to reimburse the 
suppliants for these amounts, I think they should receive these 
two amounts of $5,500 and $1,628 with interest from the date of 
the expropriation.

It is clear that the suppliant acquired no title to the land filled 
in and called “the esplanade.” When they commenced the fill 
they had not acquired any title to the land above high water mark 
and furthermore they have never acquired title as against the 
Crown.

The Crown apparently never raised any objection and the 
railway allowed the two crossings, one for the bathing house, the 
other to the wharf. 1 would refer in this connection to the cast1 
of the Att'y-Uen'l of S. Nigeria v. Holt & Co., [1915] A.C. 599. The 
facts in the case Indore me aie not similar to those in the Nigeria 
case. See also H ood v. Esson (1884), 9 Can. S.C.R. 239, and 
Ratté v. Booth (188G), 11 O.R. 491, 494; 15 App. (’as. 188, 193. It 
may also be well to refer to the Statutes for the Protection of 
Navigable Waters, R.S.C. (1906), c. 115, amended, 9 & 10 Edw. 
VII. (1910), c. 44, 8 & 9 C,eo. V., c. 33 (24 May, 1918).

I am of opinion that while at the date of the expropriation 
the suppliants were the owners in fee of the two parcels of land, 
the one containing 220 ft., and the other containing about 1,220 
ft., and should lie assumed to be riparian proprietors of these 
two parcels, it cannot lie held that there was an irrevocable licence 
on the part of the Crown to have the crossings to the bathing 
house and the esplanade and wharf for all time as against the 
Crown. These erections are on Crown property, and no title 
passed to the suppliants for work done on a public harlxiur. The 
value of the riparian right in respect of these two small pieces of 
land between the railway and high water mark is very small, if 
of any value detached from the right to the esplanade and the 
bathing house. It must not be lost sight of that no riparian right 
existed in favour of the properties of the suppliant bounded by 
the highway and the right to the two parcels of land of 220 and 
1,220 sq. ft. was acquired under the Statute of Limitations and 
became perfect years after. See Giles v. Campbell (1872), 19 Gr. 
226; Cockbum v. Eager (1876), 24 Gr. 409, as to riparian right (if 
authority be necessary), and Holditch v. Canadian Northern R. Co., 
27 D.L.R. 14, [1916] 1 A.C. 536, as to the properties not being 
held together.
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A serious question and one of importance is whether or not 
any legal claim can be marie on the part of the suppliants in 
respect of the grave injury caused to the institution by the use 
of the property in front of their buildings and between the eastern 
boundary and the railway land reclaimed by the Crown from the 
bed of the harbour as part of the shunting yard. Had no portion 
of the suppliants’ property Iwen taken, the damage would lie the 
sail e, but no legal claim for damages could l>e allowed. So far 
as the railway right of way is concerned, it 1ms lx»en in existence 
since the year 1854. At first but one track was laid on this right 
of way. At the time of the expropriation I gathered that there 
were two extra tracks, but 1 fail to sec1 how any claim can t)e 
raised in regard to any user of their right of way for the purposes 
of their railway. The 14 tracks used as a shunting yard are 
mainly on lands the property of the Crown. It is possible that 
one track may be over what is called these two knol>s of land 
which I have descril>cd; but the injury which has l>een occasioned 
to the suppliants by reason of the placing and use of the shunting 
y a i> Is at the present location, is an injury caused by the operation 
of the works on lands other than lands taken from the suppliants.

Our courts have followed the decisions in the English couits 
under the Land Clauses Acts, and I think that I am bound by the; 
English decisions. Authorities in the United States can be 
found where the law' is decided in a manner different from the law 
as enunciated in the English courts. I have pointed out 1 am 
bound as I think by the English authorities approved of in our 
own courts. See Paradis v. The Queen (1887), 1 (’an. Ex. 191 ; The 
Queen v. Harry (1891), 2 (’an. Ex. 333; Broom v. The King (1909), 
12 Can. Ex. 403, 471 ; The King v. M aepherson (1914), 20 D.L.R. 
988, 15 Can. Ex. 215; The King v. Wilson (1914), 22 D.L.R. 585, 
15 Can. Ex. 283, 288, affirmed by Supreme Court.

In the case of Couper Essex v. Local Board of Acton (1889), 
14 App. (’as. 153 at 101, Lord Halsbury states, as follows:—

My Lords, with reference to the main question 1 have had leas difficulty, 
since 1 take it that two propositions have now been conclusively established. 
One is, that land taken under the powers of the Lands Clauses Act, and applied 
to any use authorized by the statute, cannot by its mere use, as distinguished 
from the construction of works upon it, give rise to a claim for compensation. 
But a second proposition is, it appears to me, not less conclusively established 
and that is, that where part of a proprietor’s land is taken from him, and the 
future use of the -part so taken may damage the remainder of the proprietor’s
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land, then such damage may be an injurious affecting of the proprietor’s other 
lands, though it would not be an injurious affecting of the land of neighbouring 
proprietors from whom nothing had been taken for the purpose of the intended 
works.

In this Cowper Essex case the Lord Chancellor uses these 
words, p. lfil :

That where part of a proprietor’s land is taken from him, and the future 
use of the part so taken may damage the remainder.

In the City of (llasgou' Union R. Co. v. Hunter (1870), L.R. 2 
Sc. & Div. 78, the land taken was a portion of the land in the rear. 
The damage claimed was for the injury to the land by the con
struction of a bridge on the front of the property. It was held 
that a claim for damage caused by the operation of the railway 
was not within the statute. The reasoning of this case put by 
Lord Chelmsford, that the land 1 icing in the rear of the property, 
it must l>c treated as if no land had been taken and the damage 
therefore was caused by something authorized by the statute.

The Stockport case (1804), 33 L.J.Q.B. 251, has l>een confirmed 
in the Cowper Essex case. In that particular case there is strong 
language to the effect that the mischief must lie caused by what 
is done on the land taken.

In the case of the Duke of Buecleuch v. Metropolitan Board of 
Works (1871), 5 E. & I. App. 418, the property was fronting on 
the Thames. There was a valuable riparian right. There was a 
causeway which gave access from the property at low water to 
the river. The authorities expropriated the causeway and built a 
road in front of the property and between the property and the 
river. There was a large amount of damage to the property by 
reason of dust and noise, etc. The owner, however, was held 
entitled to compensation for this damage by reason of his riparian 
right having been taken away, and not by reason of the causeway 
being expropriated. Had the taking of the causeway let in the 
other damage there would have been no necessity to allow the 
damage to him as a riparian owner.

In Halsbury, vol. 6, p. 42, will be found a statement of the 
law, and a reference is given to a case in the Court of Appeal in 
England, Horton v. Colwyn Bay and Colwyn Urban District Council 
[1908] 1 K.B. 327. In that particular case the respondents con
structed an intercepting sewer. The sewers were in part con
structed on land the property of the claimant; the pumping station
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ami the reservoir were constructed on land the property of other 
persons. The head-note states that the present value of certain 
portions of the claimant's land which were in proximity to the 
pumping station and reservoir was depreciated by reason of the 
contemplated user of that station and reservoir for sewage pur
poses. Held, that as the acts of user, the contemplation of which 
caused the depreciation, could lie done on land not the property 
of the claimant, the damage was not sustained “by reason id the 
exercise of the powers,” of the Public Health Act within the 
meaning of s. 308 of that Act, and consequently that the claimant 
was not entitled to any compensation under that Act in respect 
of that depreciation.

Lord Alverstone, C.J., at page 333, states as follows:—
It was contended by Sir Robert Finlay in his most interesting and able 

argument that, in addition to the compensation that was included in the £871 
for the damage done by the actual construction of the sewer in his land, the 
claimant was entitled to compensation for the general damage which he 
alleged was occasioned to his property by the construction of the whole of the 
sewage works, according to the principle recognized by the House of Lords in 
Coirper Essex v. Acton Local Hoard.

The Chief Justice, at p. 330, states as follows:—
Sir Robert Finlay next contended that, although the pumping station was 

not on the claimant’s land, it was of no use to the res|M>ndcnts unless the sewage 
could lie brought to it; that the pumping station, when regarded simply as 
a building, did not injure the claimant's land, but that what did cause injury 
was the erection of a pumping station which was intended to be used in con
nection with a scheme for the disposal of sewage, and that as it was necessary 
for that purpose to pass the sewage through the claimant's land, the claimant 
was in a position to veto, not merely the construction of sewers on his land, 
but the carrying out of the whole system of sewage works. If that contention 
is sound, the claimant would be entitled to receive this further sum of money 
as compensation; but I desire to point out that the argument goes a great deal 
further than anything that was suggested in the Cowper Essex case, and it 
seems to me that it is directly op|>osed to the principle that was recognized 
in City of Glasgow Union R. Co. v. Hunter, L.R. 2 Sc. & Div. 78.

He then proceeds :—
But Lord Watson in the Cowper Essex case, when referring to Ogilvy’s 

case (1866), Macq. 260, and to City of Glasgow Union R. Co. v. Hunter, 
said that in both these cases “land had been taken from the claimants 
for railway purposes; but the use complained of as injurious was not of that 
part of the railway constructed on the land so taken, and was held in both 
casi*s to afford no ground for statutory compensation. It appears to me to 
be the result of those authorities which are binding upon this House, that a 
proprietor is entitled to compensation for depreciation of the value of his 
other lands, in so far as such depreciation is due to the anticipated legal use 
of works to be constructed upon the land which has been taken from him 
under compulsory powers.”

16—46 d.l.r.
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And then proceeds to deal, at p. 337, with the case of Rex v. 
Mountford, (1900] 2 K.B. 814.

Again, at p. 339, the Chief Justice emphasizes it, quoting from 
the Tilbury case, 24 Q.B.D. 326, and the Metropolitan Board of 
Works case. Referring to a judgment of Bigham, J.:—

I think it is clear that the exercise of the statutory powers referred to and 
contemplated by the learned judges in the Tilbury case consists of something 
done on the land taken from the claimant by the public body, or on land held 
by him. Such an exercise of the statutory powers alone concerns him. The 
statutory powers exercised elsewhere, though they may depreciate the value 
of his property, cannot in my opinion be relied upon for the purpose of in
creasing the compensation recoverable. In my opinion that is a perfectly 
accurate statement of the result of the authorities as they now stand, and if 
the principle of the Cowper Essex case is to be extended so as to give a claimant 
the right to compensation for injury resulting from the user of land other than 
his own, it < an only be done by a decision of the House of Lords.

Buckley, L.J’s., opinion was to the same effect.
Having regard to these authorities I have reluctantly come to 

the conclusion that the suppliants are not entitled to claim the 
damages which will necessarily lie occasioned by the use of the 
property partly in front of their building as a shunting yard.

I would allow the two amounts of 85,500 and $1,628.
These sums are ample to include 10 per cent, for compulsory 

taking.
The suppliant is entitled to an additional sum for the loss of 

any riparian rights by reason of the expropriation. If 8500 lx1 
allowed I think, having regard to my findings, it would lie ample. 
In all judgment will be entered for 87,628 and interest from March. 
1913, to date of judgment and costs to the suppliant.

Judgment accordinghj.

C. E. DEÀKIN Ltd. v. HARRIS CONSTRUCTION Co.

Quebec Court of Review, Archibald, A.C.J., Martineau and Panneton, JJ 
November 15, 1918.

Evidence (6 VI A—515)—Contractor to furnish material and labour 
—Parole evidence to prove extra works done by sub-con
tractor IN ACCORDANCE WITH AN AGREEMENT.

Where a contractor is to furnish material, labour and skill in a contract 
for work by estimate, parole evidence is admissible to prove that certain 
extra works were done by a sub-contractor in accordance with an agree
ment between him, the contractor and the proprietor, and that such 
work was charged as extras and apart from the contract price, and also 
to prove the cost of the work.

Article 1690 of the Civil Code (Que.) has no application as between a 
general contractor and a sub-contractor.
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Appeal from the judgment of the Superior Court, Greenshields, 
J. Affirmed.

In 1914, the defendant company contracted for certain con
crete, brick work, etc., for certain buildings to be erected, that 
is, a lioiler home at St. Malo for $3,900; and a power house at 
Bergerville, for $7,810, according to plans and spécifications.

The plaintiffs were the sub-contractors for part of the contract. 
During the course of the construction of the boiler house, the 
defendant requested them to perform other works. The balance 
of price due for these extras, amounting to $1,281.90, is claimed by 
the plaintiff’s action.

The defence was based on the following grounds: (a) no 
authorization was given to perform the extra works; (b) all the 
works made by the plaintiffs were paid for;—(c) these works were 
badly done and the material furnished was not of the quality 
agreed upon.

The issue l>etween the parties appears to be only one of fact, 
but an interesting question of evidence was raised, and decided 
in favour of the plaintiffs by the following reasons:

Considering that by the tender made by the plaintiff, C. E. Deakin Ltd., 
now in liquidation, and dated July 2, 1914, the said C. E. Deakin Ltd., under
took to do all the concrete wrork, brick work, steel work, carj>entry, joinery and 
roofing, for the construction of two toiler houses, one at St. Malo, Quebec, 
and another at Bergerville (or Sillery) Quebec, for the total sum of $11,710, 
the whole being part of the general contract which the defendant had with 
the proprietor;

Considering that part of the work necessary for the construction of the 
said two toiler houses, was certain excavation work which was sjiecially 
excepted from the said tender, and the cost of which amounted to the sum of 
$625, for which the defendant admits its liability, and for which the plaintiffs 
have been paid;

Considering that the furnishing of boilers and engines was no part of the 
construction of the said buildings, and the installation or placing thereof 
formed no part of the contract of the said plaintiff C. E. Deakin Ltd., with the 
defendant;

Considering that the setting of the toilers in the said two power-houses, 
and the installation or erection of the foundation for the engine, was not, in 
like manner, a work covered by and included in the tender made by the 
plaintiff, C. E. Deakin Ltd., and said works were not part of the contract 
between C. E. Deakin Ltd., and the defendant;

Considering that the plans and specifications submitted to the plaintiff, 
C. E. Deakin Ltd., and upon which it tendered, did not shew or include the 
setting of the said boilers or the construction of the foundation for the engine, 
and there was nothing in said plans or specifications to shew the extent of said 
works or the material to be used therein;
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Considering that it is established that the plaintiff, C. E. Deakin Ltd., did 
the work under an agreement between it and the defendant company, by 
which the said company was to be charged, and agreed to pay, the actual cost 
thereof, plus 10%, which amounts to the three items sought to be recovered 
by the present action;

Considering that the defendant company was the general contractor, and 
the plaintiff, C. E. Deakin Ltd., was a sub-contractor;

Considering that parole testimony, under the circumstances, is admissible 
to establish that the said works were ordered to be done by the defendant, 
and that the same were done by the plaintiff C. E. Deakin Ltd., and that 
verbal testimony should be admitted to prove the cost or value of said works, 
and the objection made by the defendant to the proof is unfounded and said 
objection should be dismissed and is dismissed;

Considering that art. 1690 of the Civil Code has no application as between 
a general contractor and a sub-contractor for part of the works;

Considering that after the works, the price of which is sought to be recover
ed by the present action, to wit, the three items of $891.03, $453.45 and 
$150.57, had been completed by the plaintiff, C. E. Deakin Ltd., and an 
account rendered therefor to the defendant, in detail, shewing that the same 
were charged as extras and apart from the contract price, the said defendant 
company never objected to the same, but on the contrary accepted it and 
made payments on account without protest or objection;

Considering that the account sent to the defendant, and by it received and 
accepted without protest sets forth the terms upon which said works were 
done, to wit, actual cost plus ten per cent.;

Considering that the proprietors of the said buildings accepted the work 
as performed by the plaintiff C. E. Deakin Ltd., without objection, and have 
not since made any claim against the plaintiff C. E. Deakin Ltd., or against 
the defendant, the general contractor, for defective work or for the use of 
defective material;

Considering that with respect to the drain in connection with the said 
works, the defendant has exjiended the sum oi $150, which is a work under
taken to be done by the plaintiff, C. E. Deakin Ltd., and which the defendant 
is entitled to charge against the plaintiffs;

Considering that the plaintiffs have not established their right to the sum 
of $22.47;

Considering the plaintiffs are entitled to judgment for the amount sue<l 
for, less the sum of $172.47, to wit, the sum of $1,109.42;

Doth dismiss the defendant’s plea, and doth condemn the defendant to 
pay to the plaintiffs the sum of $1,109.42, with interest from service and costs. 

Brown, Montgomery & McMichael, for plaintiff.
Murray, Perrault A Co., for defendant.

A fjirmed in review
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CREDIT FONCIER FRANCO CANADIEN v. REDEKOPE.

Sattkatehewan Court of Ap/wal, Laoioni unit Elunod, JJ.A., unit MorOonalit, J. 
ad Ituc. April 19, 1919.

Land titles (§ V—50)—Mortgage—Foreclosure—Purchaser from 
mortgagee—Certificate of title—Opening foreclosure— 
Rights of parties.

A purchaser, from u mortgagee who has acquired a certificate of title 
under the Saskatchewan Act, is entitled to rely upon the effect given bv 
s. 65 of the Act ((1909), R.S.S. c. 41) to the certificate of title of his 
vendor. Where the vendor acquired title by foreclosure, and it is sought 
to open up the foiwlosure and |>ermit redemption, the purchaser is 
entitled to be added as a party to the application, with leave to bring 
such evidence, and take such steps as he may be advised against owning 
up the foreclosure.

[Cam/dtell v. Holylaud (1877). 7 Ch.I). !(>(>, distinguished.]

Appeal from an order of Haultain, C.J. Sask., dismissing an 
appeal from the master in chandlers opening up a foreclosure 
action and giving the applicants time to redeem.

Appeal allowed, and the matter referred hack for the purpose 
of having the purchaser added as a party to the application to 
open up the foreclosure.

P. H. Gordon, for appellant ; W\ A. Bey non, for respondents.
Lamont, J. (dissenting):—In this case I agree with the reason

ing and conclusions of the Chief Justice in the judgment now 
appealed from.

The plaintiffs took proceedings to foreclose their mortgage. 
They obtained an order nisi on material part of which was a G. R. 
certificate certifying that on July 10, 1914, there were no execu
tions against Wilhelm Redekope, the mortgagor. As a matter of 
fact, Vogt Bros, had at the time, an execution for $667.54, duly 
registered in the Land Titles Office, against the lands of the said 
Redekope, but this had tx*en overlooked by the registrar in signing 
the certificate. The plaintiffs obtained final foreclosure without 
any notice to or knowledge on the part of Vogt Bros., and a 
certificate of title was issued in the name of the plaintiffs, who 
have ever since, and now are the registered owners. Vogt Bros, 
made an application to open up the foreclosure and to lx* permitted 
to redeem. The master granted the application. On appeal to 
the Chief Justice of this court the order of the master was upheld. 
The plaintiffs now appeal.

As pointed out by the Chief Justice, it is in the discretion of 
the court whether or not the foiwlosure should be opened up and 
redemption permitted.
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In Daniells’ Chancery Practice, 7th ed., vol. 2, p. 1165, the 
rule is laid down as follows :

Although the order for the absolute foreclosure appears to be a final order 
it is not so, and the mortgagee still remains liable to be treated as a mortgagee 
and to be redeemed, but whether the redemption will be permitted lies in the 
discretion of the court, and dei>ends on the particular circumstances of each 
case; the redemption has been permitted after the mortgagee had disposed of 
his interest to a purchaser.

In Campbell v. Holy land, 7 Ch. D. 166, it was held that in a 
foreclosure action a mortgagor could redeem after the order of 
foreclosure absolute and notwithstanding that after the order 
the mortgagee may have disposed of his estate to a purchaser. 
In giving judgment, Jessel, M.R., at p. 172, said:—

The mortgagee had a right to deal with an estate acquired under fore
closure absolute the day after he acquired it; but he knew perfectly well that 
there might be circumstances to entitle the mortgagor to redeem, and every
body buying the estate from a mortgagee who merely acquired a title under 
such an order was considered to have the same knowledge, namely, that the 
estate might be taken away from him by the exercise, not of a capricious 
discretion, but of a judicial discretion by the Court of Equity which had made 
the order.

This rule laid down by the Master of the Rolls is, in my opinion, 
good law here. It was argued that the plaintiffs had since fore
closure sold the land under an agreement of sale, and that no 
order permitting redemption should lie made unless the purchaser 
was made a party to the application.

For two reasons, this contention in my opinion cannot prevail. 
First, liecause it is not shewn that the land has in fact been sold, 
there lieing nothing more than a statement by one of the deponents 
that he has been informed and believes such to be the case, and. 
secondly, in any case, as the plaintiffs arc still the registered 
owners, the purchaser is only the holder of an executory agreement 
of sale between himself and the plaintiffs, and the Land Titles 
Act gives no special privileges to the holder of an agreement of 
sale. The purchaser’s position under such an agreement is the 
same under the Land Titles Act as apart from that Act. He 
made an agreement with the plaintiffs. If they fail to deliver 
title when the time to do so arrives, he has his remedy in damages, 
just as any party to a contract has where the other party fails to 
perform the contract. Had the land lieen transferred ami « 
certificate of title issued to the purchaser, without doubt the 
purchaser would, under the Act, lie protected by his title. But



46 D.L.R.] Dominion Law Reports. 227

that has not been done. Furthermore, in this ease what good 
purpose ean lx* served by making the purchaser a party? Assume 
that he has been added, and that he has appeared, and proved 
that he has an agreement of sale from the plaintiff company for 
the land in question; would that be sufficient to justify the court 
in awarding the land to the plaintiff company free from the 
execution, when that company obtained its title on a false certi
ficate—not false to their knowledge, of course, but false in fact— 
as against execution creditors who had. their execution duly 
registered at the Land Titles Office at the time plaintiffs obtained 
title? There may lie cases where equity might demand such a 
course, but this is not one of them. It is not one of them liceausc 
here no person can suffer any loss by the order permitting redemp
tion. Under that order, all the plaintiffs have to do is to pay off 
the execution, and, having done so, whatever loss they may suffer 
by reason of the failure of the registrar to note Vogt Bros’, execution 
on the title they are entitled, under the Act, to recoup themselves 
out of the assurance fund. On the other hand, if Vogt Bros, are 
not held entitled to redeem, what is their position? They may 
perhaps l>e able to recoup themselves out of the assurance fund, 
but the plaintiffs in that case will hold the land, and if they have 
sold it to a purchaser at a price over and above the amount of 
their mortgage, interest and costs, they would retain that excess. 
Are they entitled to make a profit at the expense of the assurance 
fund because the court was induced to make an order on a false 
statement of fact presented by them? I do not think they are. 
As everyone entitled will lx* paid in full by permitting redemption 
in this case, the Chief Justice, in my opinion, exercised proper 
discretion in the order he made.

I would dismiss the appeal with costs.
Klwood, J.A.:—On April 23, 1914, the appellant commenced 

an action against the defendant Redekope for foreclosure of a 
certain mortgage ; the other defendants lieing subsequent encum- 
brancees. On July 29, 1914, an order nisi for foreclosure was 
issued and on February 20, 1915, final order for foreclosure was 
made, and under that final order, a certificate of title to the land 
in question issued to the appellant, on February 24, 1915. On 
May 12, 1914, the firm of Vogt Bros, recovered judgment against 
Redekope for $667.54; execution against lands was issued under 
said judgment on the same day and placed in the sheriff’s hands,
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and duly filed in 1 pro|x»r Land Titles Office, to cover the land 
in question, on May 13, 11)14. Vogt Bros, were not made parties 
to the action and had no notice served upon them of the action 
at any stage of the proceeding». On June 27, 1917, an application 
was made to the master in chandlers on behalf of Vogt Bros, for 
an order opening up the final order for foreclosure, and on July (> 
the master made an order opening up the foreclosure. From 
this order, an apjx*al was taken to the ( 'hief Justice of the Supreme 
Court of Saskatchewan, who, on January 24, 1919, gave judgment 
dismissing the appeal and giving Vogt. Bros. 2 months from that 
date to redeem. From this order this appeal has lx»en taken.

Vogt Bros, were apparently not made parties to the» proceedings 
for the order nm l>ecause the certificate as to executions—which 
the appellant's solicitors procured from the registrar of land 
titles for use on the application for the order niai for foreclosure— 
did not contain any information that Vogt Bros, had an execution. 
This was not the fault of the appellant or its solicitors.

The affidavit of Henry Vogt filed on the application liefore 
the master in chandlers to open up the foreclosure, inter alia, 
contains the following:—

That in or about the month of June. 1915, I was informed by a party at 
Neville aforesaid that he had l>een hired out to do ploughing on the said lain! 
and that the same had been purchased from the plaintiff herein by his em
ployer.

Being surprised at such information and that the said land had been sold 
without said Vogt Bros, being notified of any sale or foreclosure proceedings 
said firm of Vogt Bros, immediately took up the matter with their solicitor, 
namely, one William Lucas, of Neville, aforesaid, and instructed him to 
ascertain particulars of the proceedings.

The affidavit of Harold M. ('hase, apparently used on the 
apjx»al to the Chief Justice of Saskatchewan, inter alia, contains 
the following:—

That final order for foreclosure was granted in this action in February of 
1915, and that I am informed by the plaintiff and verily believe that it sold 
the projjcrty a few months after obtaining final order.

So that on the application to the master in chamlxrs there 
was, at least, the suggestion that some person had purchased tin 
land in question from the appellant. There was also the informa 
tion that on February 24, 1915, a certificate of title to the land 
in question had issued to the appellant.

It will lie oliserved that over 2 years elapsed from the date 
upon which Henry Vogt was informed that the land had lxx*n
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sold by the appellant and the date of the application to open up 
the foreclosure.

The Chief Justice in giving judgment referred to the case of 
Campbell v. Holy land, 7 Ch. D., p. lfifi, as the leading case in the 
subject of opening up foreclosures, and expressed the opinion that 
the case at bar came within the principles laid down bv Jessel, 
M.R., in that case. At p. 172 of the above report, Jessel. M.R., 
is reported as follows:—

Under what circumstances that discretion should bo exercised is quite 
another matter. The mortgagee had a right to deal with an estate acquired 
under foreclosure absolute the day after he acquired it. but he knew |>erfeotly 
well that there might be eircumstances to entitle the mortgagor to redeem, 
and everybody buying the estate from a mortgagee who merely acquired a 
title under such an order was considered to have the same knowledge, namely, 
that the estate might be taken away from him by the exercise, not of a cap
ricious discretion, but of a judicial discretion by the Court of Equity which had 
made the order.

That being so, on what terms is that judicial discretion to lx* exercised?
It has been said by the highest authority that it is impossible to say à /triori 
what are the terms. They must depend upon the circumstances of each case. 
For instance, in Thornhill v. Manning (1851), 1 Sim. (N.8.) 451, 454, 61 E.R. 
174, Lord Cranworth said you cannot lay down a general rule. There arc 
certain things laid down which are intelligible to everybody. In the first 
place, the mortgagor must come, as it is said, promptly; that is. within a 
reasonable time. He is not to let the mortgagee deal with the estate ns his 
own—if it is a landed estate, the mortgagee being in iioss'ssion of it and using 
it—and then without any special reason come and say, “N<>w I will redeem.” 
He cannot do that ; he must come within a reasonable time What is a reason
able time? You must have regard to the nature of the j roperty. As has 
been stated in more than one rtf the cases, where the estate is an estate in land 
in possession—where the mortgagee takes it in ifossession and deals with it 
and alters the property, and so on—the mortgagor must come much more 
quickly than where it is an estate in reversion, as to which the mortgagee 
can do nothing except sell it. So that you must have regard to the nature of 
the estate in ascertaining what is to be considered reasonable time.

I apprehend that the statement by Jessel, M.R., above, as 
follows :—

Everyltody buying the estate from a mortgagee who merely acquired a 
title under such an order was considered to have the same knowledge, namely, 
that the estate might be taken away from him by the exercise, not of a cap
ricious discretion, but of a judicial discretion by the Court of Equity which had 
made the order,
would probably not apply to a purchaser from a mortgagee who 
had acquired a certificate of title under our Land Titles Act. 
Jessel, M.R., supra, was discussing the effect of a title acquired by 
foreclosure under a system of land registration different from ours, 
and, under the system of land registration that he was referring
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to, a purchaser of land would lie bound by all registrations affecting 
the land in the registry office. Under our system of land titles a 
very different condition of affairs exists.

S. 65 of ch. 41 of R.S.S. (1909), which was in force at the time 
of the granting of the certificate of title to the appellant, is, in part, 
as follows:—

65. The owner of land for which a certificate of title has been granted 
shall hold the same subject (in addition to the incidents implied by virtue 
of this Act) to such incumbrances, liens, estates or interests as are notified 
on the folio of the register which constitutes the certificate of title, absolutely 
free from all other incumbrances, liens, estates or interests whatsoever except 
in case of fraud wherein he has participated or colluded and except the estate 
or interest of an owner claiming the same land under a prior certificate of title.

I apprehend that a purchaser from a mortgagee who has 
acquired a certificate of title under our Act would lie entitled to 
rely upon the effect given by our Act to the certificate of title of 
his vendor. But however that may be, I am of the opinion that 
once it was brought to the attention of the court that some third 
person had, or probably had some interest in the land, acquired 
after the issue of the certificate of title to the appellant, no order 
should have lieen made without that person being brought liefore 
the court, or, at any rate, notified of the proceedings.

I think it is also worthy of remark the very considerable length 
of time that elapsed between the date on which the respondents 
learned of the foreclosure proceedings—and of the sale—and the 
date upon which they launched their application for opening up 
the foreclosure. If the purchaser were before the court, infor
mation would be obtained as to how, if at all, the purchaser had 
been affected by this delay; what improvements had been placed 
upon the land; what payments had been made by the purchaser 
to the appellant. All of these matters would lie matters to lx* 
considered liefore any order opening up foreclosure should In- 
made.

In my opinion, therefore, the appeal should lie allowed with 
costs, the order opening up the foreclosure and the order appealed 
from both set aside with costs to the appellant and the matter 
referred back for the purpose of having the purchaser added as :i 
party to the application to open up the foreclosure, with leave 
to bring such evidence and take such steps as he may lie advised 
against opening up of the foreclosure.

MacDonald, J. ad hoc concurred with Elwood, J.
Appeal allowed.
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GREENBERG v. The GRESCA Co.

Quebec Court of Review, Fortin, Weir and de Lorimier, JJ. November 16, 1918.

Contracts (§ IV B—333)—Travelling salesman—Commission Basis- 
Agreement FOR ADVANCES—BUSINESS DEPRESSION—IMPOSSIBILITY 
OF GETTING GOODS FROM EUROPE—CANCELLATION OF CONTRACT.

Business depression and the impossibility of procuring goods from 
Europe on account of the war is sufficient to justify an employer cancel
ling an agreement, with a travelling salesman, selling high-class sfiecialties 
(luxuries) on a commission basis. Such si esman has no claim for 
damages, based on an agreement to advance monthly a certain sum to 
be charged against commissions.

Appeal from the judgment of the Superior Court, Archer, J. 
Affirmed.

Plaintiff is a commercial traveller who, on atout March, 1914, 
was engaged by the defendant to travel throughout Canada for 
the sale of high-class grocery specialties at a salary under the 
form of a commission of 7^%, with the right to draw $300 every 
month, on his commission.

The plaintiff made a first trip and returned in August, 1914, 
just as the war was declared. For the reason here mentioned 
below, the defendant refused to carry out its contract; and num
erous interviews and correspondence took place between both 
parties which ended on the cancellation of the engagement .

The plaintiff sued the defendant and prayed that the contract 
should l>e set aside and the defendant to condemned to pay him 
$4,980, which was calculated on the heretofore advance of $300 
monthly.

The defendant contended that the engagement had been 
cancelled in Augdst, 1914, by mutual consent ; and that, in any 
event, the plaintiff has suffered no damages as it was useless for 
him since the outbreak of the war, to attempt to sell the defendants’ 
goods.

The fact submitted by the defence was that the war had 
caused such a depression of business, especially in luxuries, as high- 
class grocery specialties, that the plaintiff's expenses in continuing 
to carry out his contract would have obviously exceeded his 
commission. Moreover, it was then impossible for the defendant 
company to get any goods from Europe to supply the plaintiff. 
All those facts amounting, said the defendant, to force majeure. 

The Superior Court dismissed the action as follows:— 
Considering it is proved that the plaintiff was engaged by the company 

defendant under the terms and conditions mentioned in the following letter.
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which letter was subsequently confinned by the parties: “New York, 
March 20th, 1914.—Mr. Albert Greenberg,—We hereby confirm the con
versation had with you to the effect that an arrangement is made with you, 
for you to travel for us from and including Winnipeg, Manitoba, to the 
western coast of Canada on a commission basis, which will allow you 7l/£% 
on foreign goods, and 6% on domestic goods.

On all goods sold by you direct, and on all mail orders received by us from 
lieople you have sold to, to be figured on the net amount actually received by 
us in payment of our bills. No allowance to l>e made for goods sold, but 
which we have found it impossible to deliver, or which have been cancelled 
by buyers, or claims that are allowed by us.

We will allow you to draw an advance of $300 per month on your commis
sion account.

You are to pay all your own travelling and other expenses, but we will 
furnish the samples and the trunks to carry same in, these of course to remain 
our property, excepting the samples that are actually used for demonstrative1 
purposes.

It is understood that you will start in our employ on May 5, 1914, if not 
earlier. That the territory before mentioned is to be covered twice a year at 
a time to lie mutually agreed iqion.

It is also agreed that you will have the privilege of carrying four other 
lines, provided that they do not conflict with ours.

This agreement shall be good for the years 1914 and 1915, but is subject 
to our confirmation after having made a thorough investigation in regard to 
your good self.

It is mutually agreed, unless you are notified by us to the contrary, you 
are not to solicit business from the hotels of the Grand Trunk System. Truly

(Signed) Gresca Company, S. Brady, Prcst.
Considering that the plaintiff was not engaged by the defendant at a fixed 

salary, but on a commission basis which allowed him to draw an advance of 
$300 |>er month on his commission account;

Considering that by the terms of the agreement above mentioned, the 
plaintiff urns to pay all his travelling and other cx|ienses;

Considering it is proved that towards the end of May, 1914, the plaintiff 
left on a trio to the Western coast as far as Victoria, B.C., and returned on or 
about Augu/t 1, 1914, and sold goods for the defendant, amounting in all 
to the sum of $6,493 of foreign goods and $2,005.72 of domestic goods ; that 
up to August 1, the plaintiff had received from the defendant the sum of 
$1,098.90, leaving to his debit the sum of $587.28;

Considering it is proved that the goods sold by the defendant are what 
are known as “high-class grocery specialties" (luxuries) for which there was 
very little demand in western Canada, owing to the business depression then 
existing;

Considering it is provod that at the declaration of the war at the com
mencement of August, 1914, the business depression was more and mon 
pronounced in western Canada, and there was no market for such high-class 
grocery specialties as those s.»M by the defendant, and the evidence shews 
that this state of things continued during the year 1915;

Considering it is proved that the plaintiff's expenses when travelling in 
western Canada would amount at least to $100 a week and that even in the
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trip made at the end of May, 1914, he did not earn enough commission to 
pay the expense incurred;

Considering, under the circumstances proved, it is obvious that the 
plaintiff would not have earned sufficiently to even pay his travelling exix-nses, ( Iheenherq 
had he made his trips in western Canada during the year 1915; f'-

Considering that the plaintiff has failed to prove any damages for which *UE•^,'JtK8rA 
the company defendant could be held responsible;

Seeing arts. 1074 and 1075, C. C.;
Considering though the plaintiff has proved the contract between the 

defendant and himself, he had failed to prove the other material allegations 
of the declaration;

Considering the defendant has proved the material allegations of the 
defence;

Doth dismiss the action with costs.
Dessaulles, Garneau &' Vanier, for plaintiff; Duff & Merrill, 

for defendant. A firmed in review.
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SMITH v. SCHON. N. S.
Nova Scotia Supreme Court, Russell, Longleu and Drysdale, JJRitchie, E.J., v n 

and Chisholm, J. May 2, 1919.

Contracts (§ IV E—307)—Salk of unissued shares in company—Impos
sibility OF PERFORMANCE—REMEDIES—ELECTION.

Where a contract is for certain specified stock of a company and a 
sufficient number of unissued shares to give the purchaser a controlling 
interest in the company, both parties lielieving at the time of entering 
into the contract that such unissued shares existed when in fact they did 
not exist. The purchaser has the right at his election to the enforce
ment or rescission of the part of the contract which can Ik* carried out, 
and that the amount paid for the unissued shares he returned to him, 
and to damages in respect of these shares.

|Mortlock v. UulUr (1804), 10 Ves. 292, 32 E.R. 857, applied.)

Appeal from the judgment of Harris, (’.J., in favour of plaintiff Statement, 
in an action against defendants claiming (a) against the defendant 
Schon the specific performance of a contract for the sale by Schon 
to plaintiff of certain shares in the capital stock of a company 
known as the Tally Ho Company, belonging to the estate of one 
Alexander Bond, deceased, and also the capital stock of one Ernest 
Havill or his wife under offer or in the possession of said Schon,
(b) damages for breach of contract, (c) as against the defendant 
Finn an order for the transfer of said shares of the estate of Bond 
with an indemnity as to calls and other liabilities on said shares 
from said Schon; (d) as against the defendant the Tally Ho Co.,
Ltd., an order for the transfer of said shares on the books of the 
company; (e) such other relief as plaintiff might be entitled to.

C. J. Burchell, K.C., and J. McG. Steuwt, for appellants;
W\ L. Hall, K.C., for respondent.
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R i shell, J.:—It is not necessary for the purpose of my opinion 
in this ease to question any of the findings of fact made by the 
Chief Justice. There is one “finding” towards the close* of his 
decision which although it has the appearance of a finding of fact, 
seems to me to be rather an interpretation of the agreement which, 
as a finding of fact, would not, in my opinion, lie in accordance 
with his other findings and as an interpretation of the contract 
is not, I think, warranted by the facts as found in the earlier part 
of the decision. I allude to the passage in which he says:—

I find that the whole agreement between Smith and Schon was that Smith 
and his friends were to get eight-fifteenths of the total issued stock of the 
Tally Ho Company by the transfer of the Bond and Havill stock and by the 
subscription for new stock.

As I understand the specific findings of fact, I incline to the 
view, not without misgiving, that there was no such agreement. 
From the statements of fact set out in the first eleven findings of 
the Chief Justice, I take the result to lx* one or other of two things. 
Either there was an agreement to transfer the stock in question 
to the plaintiff with a representation that such transfer would 
secure to him a controlling interest in the company, or there was 
an agreement for the transfer on condition that it would result 
in such a controlling interest being secured. In either case, the 
plaintiff has clearly the right to have his money returned, in view 
of the fact that it has become impossible to carry out the agree
ment between the parties in such a way as to secure for the plain
tiffs the controlling interest which w as the basis of the negotiations. 
There is no unissued stock which can lie transferred, and if the 
apparent issue could be cancelled so as to leave a number of 
shares unissued, the defendant, Schon, would have no control 
over its issue and could not transfer it to the plaintiff without the 
assent of Finn, who refuses to concur in the transfer. So far as I 
have Ixœn able to learn from my perusal of the evidence, he is 
under no obligation to consent to such a transfer.

Probably it will not be necessary to decide whether the plaintiff 
would lx* entitled to specific performance of the contract to transfer 
the Bond and Havill stock, because the plaintiff, as I understand, 
has no use for that stock and does not wish to have it without the 
stock that would secure the control of the company. The specific 
performance of the contract with this latter term as a part of it is 
an impossibility for the reason already stated. Of course, I agree
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with my brother Ritchie that the plaintiff if he chooses is entitled 
to have specific performance of the contract in so far as the de
fendant is able to perform it with compenaation for the part that 
cannot l>e performed specifically, and 1 agree that the plaintiff 
cannot Ik? held to have elected, by having brought this action, to 
take the Bond and Havill shares if he does not care for them 
without the others, which it is impossible to give him.

The question as to damages presents some difficulty. The 
Chief Justice has expressed the opinion that Schon honestly 
believed that there was unissued stock and that the agreement 
which he was in a position to carry out would give the plaintiff a 
controlling interest. There can l>e no damages, therefore, on the 
footing of a fraudulent representation. That is too well settled, 
since the decision in the leading case of Derry v. Peek (188V), 14 
App. Cas. 337, to call for a moment’s consideration.

Neither can there by any decree based on the notion of a 
liability on the part of the defendant to make good his represen
tations.

The decision of Stephen, J., in Maddizon v. Alderzon (1881), 
7 Q.B.D. 174, 5 Ex. D. 293, 8 App. Cas. 497, has done for that 
theory what Derry v. Peek has done for the notion of a liability 
in damages for a representation which the defendant has made, 
Mieving it to lie true, but which he ought to have known was 
untrue and would have known to lx? untrue if he had taken pains 
to inform himself on the subject.

But it is true, nevertheless, that the plaintiff has made a 
contract which he is unable to perform. He has made a contract 
to deliver the Havill stock, the Bond stock and a block of stock 
which would if it could be issued and delivered have given the 
plaintiff a controlling interest in the company. This contract 
has been broken, and the measure of damages is not merely the 
value of the stock or the difference l>etween that value and the 
price. The defendant knew the purpose for which it was being 
purchased. That purpose would have been accomplished if the 
defendant had been able to jierform his agreement and had done 
so. He has, therefore, to lie placed in the same position as if the 
accomplishment of that purpose had l>ecn one of the things con
tracted for. I think the practical result is the same as that arrived 
at by a slightly different route, from that followed by my brother 
Ritchie. I agree with him also as to the disposition of the costs.
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Longley, J.:—1 have read over the judgment of Ritchie, E.J., 
and 1 am entirely in favour of the judgment he has reached so far 
as he goes. I am, however, disposed to think that this court has 
the power to compel Sehon to give $4,000 worth of his own shares 
instead of the $4,000 worth of shares which he agreed to give.

Upon what principle arc we to make the distinction? Schon 
himself took the $4,000 and agreed to give shares representing 
the $4,000. He ought to have known that he had not the power 
to give unissued shares, and if he did not know the fact, then he 
is hound to make it good from his own shares of which he owns 
more than $4,000 worth.

The plaintiff bargained for and insisted throughout on having 
a majority of the stock—eight-fifteenths. He will only have 
four-fifteenths, if he merely accepts what is given him in the 
written contract, the shares of Rond and Havill. He must have 
$4,000 more of the stock w hich he bargained and paid the money 
for to Schon. Schon undoubtedly has more than $4,000 worth 
of stock and, therefore, he could lx* rightly decreed, it seems to 
me, by this court, to hand over his shares to the extent of $4,000, 
instead (if the $4,000 which he agreed to give but which he cannot 
give as there arc no unissued shares left.

I cannot agree with the counsel for the plaintiff that the proper 
remedy in this matter is to regard these shares as not issued. Nor 
do 1 think this is the action or that we have the right to bring 
about any such result if it could lie aimed at, but I think I agree 
with the Chief Justice that it is fair and proper that Schon could 
be called upon to make g<xxl the $4,000 worth of shares out of his 
own shares.

In any case, I would hold that the plaintiff is not bound to 
take the $4,000 worth as required by the written contract, but max 
refuse it; and I also agree if my version of the law is incorrect that 
the amount of the damage which the plaintiff is put to on account 
of the rescission should be referred to arbitration.

My judgment is for upholding the judgment lx*low in all 
points.

Dryhdale, J., agreed with Ritchie, E.J.
Ritchie, E.J.:—The plaintiff's original case as set out in his 

statement of claim is for specific performance and damages. The 
contract in respect of which the action was brought is as follows:—
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William Sehon hereby agrees to sell and A. M. Smith to buy, all the 
capital stock of the Tally Ho Co., belonging to the estate of Alexander Bond, 
and also the capital stock of Ernest Havill and/or, his wife, now under offer 
or in jtossession of William Kchon and at actual cost to him.

Dated at Halifax this 11th day of Feb. 1919.
William Schon 

A. M. Smith.

The Chief Justice was the trial judge and he has made the 
following findings of fact:—

1. At the time of, and prior to, the making of the contract, the plaintiff 
was the president of, and he and his brother Howard H. Smith were largely 
interested as shareholders in, the Scotia Pure Milk Co.

2. That the defendants Schon and Finn and one Havill and the executor 
of Alexander Bond were the owners of all the stock of the Tally Ho Co., Ltd., 
their respective holdings being in proportion of Sehon 3, Finn 3, Havill 2 and 
Bond estate 2.

3. That the business of the Tally Ho Co., Ltd., had not prior to the date 
of the agreement been profitable; that the said company had large liabilities 
and little or no working capital, and Schon, the president of the company, 
was anxious to get more capital in the business and to be relieved of the burden 
of financing it.

4. That Schon, in the latter part of January 1918, sent word to the 
plaintiff that he would like to see him about the Tally Ho matter, and this 
led to a meeting of the plaintiff and defendant Schon, when the latter pro|x>sed 
that plaintiff should become interested in the company.

5. That plaintiff and liis brother Howard H. Smith, who afterwards 
carried on the negotiations with defendant Schon, told Schon that they would 
not go into the matter unless they and their friends connected with the Scotia 
Milk Co. got a majority of the shares of the capital stock of the Tally Ho Co. 
and Schon fully understood and agreed to this, and it was the basis of all the 
negotiations.

6. That Schon gave plaintiff, or his brother, an audited statement of the 
Tally Ho Co., shewing the issued capital of the company to be $10,000, and 
verbally represented to the plaintiff and Ids brother Howard H. Smith that 
$10,000 was the total issued capital, that there was no watered stock issued 
and the balance of the authorized capital, $15,000.00, was still unissued, which 
representations plaintiff and his brother believed and relied upon, when the 
plaintiff entered into the contract sued upon; and the plaintiff and his friends 
subscribed, and paid, for the $4,000 of new stock hereafter referred to relying 
upon the truth of these representations.

7. That the defendant Schon had at the time of the negotiations either 
actually purchased, or had an agreement with Havill to buy all the stock 
which Havill or his wife had in the company for $2,000 and before the agree
ment sued on was made, Schon shewed the transfer of the Havill stock or 
interim stock certificate to Howard Smith and told him he had bought Havill's 
whole interest in the Tally Ho Co.

8. That Schon also at this time had an oral agreement with the solicitors 
of the estate of Alexander Bond to acquire all the interest of the estate of 
Bond in the stock of the Tally Ho Co. for the sum of $2,000 on condition

N. 8.

8. C.

Ritchie, E. J.

17—46 D.L.R.
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however, that he also purchased a claim of the estate against the Tally Ho 
Co. for $4,440 and paid that sum to the estate.

9. That Schon represented to Smith that he had an agreement to acquire
Smith all Bond’s interest in the company.

10. It was agreed between10. It was agreed between plaintiff and defendant that the Scotia Pure 
Milk Co., ami the Smiths and their friends interested in that company, should

Ritchie. E. J. take $4,000 of the unissued stock of the Tally Ho Co., and that Schon should
take an additional $1,000 of stock, thus bringing the issued capital up to 
$15,000, of which plaintiff would have 8-15ths, i.e., 2-15ths, the Ilavill stock, 
2-15ths, the Bond stock and 4-15tlis the new stock.

11. That plaintiff, as soon as the agreement sued on was signed by Schon, 
paid the Tally Ho Co. $4,000 in cash for the new stock and stock certificates 
were issued to his nominees therefor as follows: $2,000 or 20 shares to the 
Scotia Pure Milk Co.; $1,000 or 10 shares to C. N. Butcher; $500 or 5 shares 
to C. J. Butcher; and $500 or 5 shares to H. H. Smith.

12. That the $4,000 so paid by the plaintiff to the Tally Ho Co. was 
deposited to the company’s credit with its bankers, but credited to Schon 
on the books of the company, and subsequently the company gave Schon 
$2,000 of it with which he purchased the Havill stock, $500 was previously 
advanced to Schon out of the expected payment, and the balance of $1,500 
was used by the Tally Ho Co. in paying its own indebtedness.

13. That at the time of the negotiations and when the agreement was 
made and the new stock purchased and paid for, the directors of the Tally 
Ho Co., Ltd., were the defendants Schon and Finn—Schon being the presi
dent—Alexander Bond had been and was a director prior to and at the time 
of his death on December 6, 1917.

14. That it was no part of the agreement between plaintiff and defendant 
that the whole or any part of the transactions referred to were to be subject 
to the approval of the defendant Finn, but, on the other hand, defendant 
Schon represented to plaintiff that he had full control of the company—that 
Finn was controlled by him—and he, Schon, would guarantee to put the 
matter through.

15. That immediately after the agreement sued on was executed, a 
meeting was held at the Tally Ho Co.’s office—which was attended by Schon. 
the plaintiff and his friends who were taking the new stock, and the plaintiff 
and Mr. Butcher were elected directors, Schon resigned as president and 
plaintiff was elected as president in his place. Butcher was also made man
ager.

16. That subsequently, plaintiff tendered $4,000 to Schon, and demanded 
a transfer of the Bond and Havill stock which however were not transferred.

The Bond stock was transferred by the executrices of Bond to 
the defendant Finn, after the making of the written agreement 
sued on. The trial judge has made the further finding of fact 
that the defendant Finn knew, at the time the Bond stock was 
transferred to him, that the same was covered by the agreement 
between the plaintiff and Schon and that the transfer was made 
to enable Schon to evade his agreement with the plaintiff.

I accept the foregoing findings of fact.
There is a further important fact as to the existence of which
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there is no dispute and that is that there was no unissued stock 
of the Tally Ho Co. The C’hief Justice has made the further 
finding, namely; “that the whole agreement lietween Smith and 
Schon was that Smith and his friends were to get eight-fifteenths 
of the total issued stock of the Tally Ho Co. by the t ransfer of the 
Bond and Havill stock, and by the subscription for new stock.”

I see no reason to disagree with this finding and accept it. 
It is clear that, so far as the stock for which the $4,(XX) was paid 
by the plaintiff is concerned, the contract is impossible of per
formance, l>ecause there is no unissued stock to be delivered.

The contract was partly written and partly oral; the part 
relative to the Bond and Havill stock l>eing in writing and the 
part relative to the stock for which the $4,(XX) was paid being oral. 
It is contended that part of the entire contract Ix'ing incapable of 
specific performance, the court will not decree specific performance 
of the other part of the contract. With this contention I am 
unable to agree. The rule is that where the vendor has not the 
whole interest he has contracted to sell, he cannot force part of 
the contract on the purchaser; but, on the other hand, the pur
chaser can insist on having all that the vendor has, with eom- 
|x*nsation for the part which he has not.

In Mortlock v. Buller, 10 Ves. 292, at 315,32 E.R. 857, Lord 
Eldon said:—

If a man, having partial interests in an estate, chooses to enter into a 
contract, representing it, and agreeing to sell it, as his own, it is not competent 
to him afterwards to say, though he has valuable interests, he had not the 
entirety; and therefore the purchaser shall not have the benefit of his contract. 
For the purpose o* this jurisdiction, the person contracting under those cir
cumstances, is bound by the assertion in his contract; and, if the vendee 
chooses to take as much as he can have, he has a right to that, and to an 
abatement; and the court will not hear the objection by the vendor, that the 
purchaser cannot have the whole.

The law as stated by Lord Eldon is the lawr to-day, but it may 
be that it is not the plaintiff’s desire or to his interest to become a 
minority shareholder in the Tally Ho Co. When he brought 
this action he was under the impression that the $4,000 stock had 
been issued to the Nova Scotia Pure Milk Co. Part of the con
tract must not be thrust on him to his disadvantage.

Under ordinary circumstances the bringing of the action would 
be an election on the part of the plaintiff to have that part of the 
contract which is in writing enforced, but this, I think, is not so

N. S.

s.c.

Ritchie. E. J.
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under the circumstances of this case. In order to make an election 
there must l>e knowledge of the situation and when the action was 
brought the plaintiff thought and had good reason to think the 
$4,(XX) of new stock had l>een issued to his associates, the Scotia 
Pure Milk Co., as set out in the 7th paragraph of the statement of 
claim, but this turned out not to be so, and at the trial the entire 
contract was sought to lie enforced. This claim must fail because 
as to the unissued stock it was not possible of performance at the 
time of the contract; but as to the written part of the contract the 
plaintiff has his election to enforce or rescind.

Amendments were made at the trial entitling the plaintiff to 
claim on the whole contract as found by the Chief Justice. The 
trial judge in his decision says:—

The fact being that the authorized capital stock of the oompany was only 
$25,000 all of which was previously issued, there is a practical difficulty in 
working out the proper remedy. Schon should, I think, be compelled to 
transfer 8-15ths of the $25,000, which is $13,000, of the stock to Smith and 
his friends, but this cannot be done unless an agreement ip reached between 
thé plaintiff and the holders of the $4,000 of new stock as to the proportion 
each is to receive of this stock, and, of course, the certificates for the $4,00(1 
will have to be surrendered to the company and cancelled.

This is the only part of the decision with which I ani unable 
to agree, but I cannot agree to a remedy which I think is not 
open under law. The contract >vas for unissued shares in tIn- 
Tally Ho Co. The plaintiff, of course, thought that such shares 
existed and the Chief Justice has found that the defendant Schon 
probably honestly believed that they existed; as a matter of fact, 
these shares, part of the subject-matter of the contract, did not 
exist. The action is for specific performance; it fails in part 
because part of the subject-matter of the contract did not exist : 
the court, in my opinion, has no jurisdiction to say the contract 
cannot be enforced in consequence of the non-existence of part <>f 
the subject-matter, but a decree will be made that the defendant 
Schon deliver shares which were no part of the subject-matter 
of the contract. What was agreed to be sold was unissued shares 
in the company, of course owned by the company. The legal 
proposition that shares previously to the contract issued to Schon 
and owned by him, and which were not any part of the subject- 
matter of the contract, can lx» decreed to be delivered, is one I am 
wholly unable to agree to. I do not think any authority can l e
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found for such a proposition, and nothing but authority to which 
I am bound to defer would induce me to accept it as sound.

In my opinion, the decision and order made thereon should l>e 
varied and a decree should pass giving the plaintiff the right at 
his election to the enforcement or rescission of the written part of 
the contract ; that the $4,000 paid for the unissued shares lie 
returned to the plaintiff; and that the plaintiff is entitled to 
damages for the breach of contract in respect of these shares, the 
amount of such damages to be ascertained by a reference.

The plaintiff to have the costs of the appeal. Any necessary 
amendment of the pleadings will lx* made.

Chisholm, J.:—The findings of the trial judge were very 
strenuously attacked on the argument by counsel for appellants, 
but effect cannot be given to their contentions. Where the 
evidence of the witnesses upon the disputed questions of fact in 
this case is contradictory, I think the court of appeal is obliged, 
under the circumstances, to accept in their entirety the findings 
of the judge. The principles which should guide an appeal court 
as to disputed facts is well known and they have recently been 
laid down with emphasis in cases of binding authority.

Anglin, J., in Morrow Cereal Co. v. Ogilvie Flour Mills Co. 
(1918), 44D.L.R. 557,57 Can. S.C.R. 403, quotes from decisions 
of the Judicial Committee of the Privy Council, language which 
is worth repeating here.

In Ruddy v. Toronto Eastern R. Co. (1917), 33 D.L.R. 193, 38 
O.L.R. 556,21 Can. Ry. Cas. 377, Lord Buckmaster, L.C., said:—

V|xm questions of fact an appeal court will not interfere with the decision 
of the judge who has seen the witnesses and has been able with the impression 
thus formed fresh in his mind, to decide between their contending evidence, 
unless there is some good and special reason to throw doubt on the soundness 
of his conclusions.

And in Wood v. Haines (1917), 33 D.L.R. 100 at 109, Lord 
Wrenbury observed :—

It must be an extraordinary case in which an ap|iellate tribunal can accept 
the res|K>nsibility of differing us to the credibility of witnesses from the trial 
judge who has seen and watched them, whereas the apjiellatc judge has had 
no such advantage.

With the facts as they were found by the trial judge, we are 
left only with the duty of applying the proper remedy; and on 
that part of the case I desire to express my concurrence th 
Ritchie, E.J. Judgment accordi

N. 8.
8. C.
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Ritchie, E. I.

Chisholm, I.
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DEWITT v. DEWITT.
Saskatchewan Court of Appeal, Haultain, C.J.S., Lumont and HI wood, JJ.A.

April II, till.

Alimony (| II—5)—Interim—No application ron—Cover cannot grant
PERMANENT AUMONY PRIOR TO THE DATE OP THE DECREE.

Where no application haa been made for interim alimony, the court
cannot carry tne [lermanent alimony back to a date before the decree.

[Afh'Aofson v. Nicholson, 31 L.J.P. 165, Cooke v. Cock (1812), 2 Philli-
inore 40, followed.)

Appeal from the trial judgment in an action for alimony 
Judgment varied.

H. S. Lemon, for appellant; L. McTaggart, for respondent.
Haultain, C.J.8., concurred with Elwood, J.A.
Lamont, J.A. :—In this case the trial judge found on conflicting 

evidence that the defendant was guilty of legal cruelty which 
would have justified the plaintiff in leaving him, also that he 
lived separate from her without sufficient cause and under cir
cumstances which would entitle her by the law of England to a 
decree of restitution of conjugal rights, and he granted the plaintiff 
alimony and the custody of her children. There was evidence 
upon which to base the above finding, and in my opinion it should 
not be disturbed.

In addition to allowing the plaintiff alimony at $50 per month, 
to commence November 1, 1918, a few days after judgment was 
given, the judge awarded her $000 arrears of alimony. It was 
against this $000 award that the greatest stress was laid on the 
argument before us.

Alimony is the provision made by the court for a wife who is 
a party to a matrimonial suit, and is either temporary or per
manent. Temporary alimony, or, as it is sometimes called, 
“interim alimony,” is granted to enable the wife to live during 
the progress of the suit, while permanent alimony is the provision 
made for her after final decree has been pronounced. Brown & 
Powles on Divorce, 7th ed., at p. 135.

Interim alimony in the ecclesiastical courts is held to b< payable 
from the service of the citation.

Nicholson v. Nicholson (1802), 31 L.J.P. 165, permanent 
alimony is payable gcneially from the date of the decree.

MacQueen on Husband and Wife, 4th ed., 218.
In Soules v. Soules (1851), 3 Gr. 113, permanent alimony of 

£25 a year was granted. It was argued that this sum should le
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allowed to the wife from the date when she was forced by her 
husband’s cruelty to live separate from him, or, if not from that 
date, from the commencement of the suit.

In giving the judgment of the court, Spragge, V.-C., at p. 110, 
quotes with approval the following passage from the judgment 
of Sir John Nicholl in Cooke v. Cooke, 2 Phillimore 40 at 40:—

I can see no ground to depart from the ordinary rule of these courts by 
carrying back the permanent alimony beyond the date of the sentence. It 
is clear, from several cases, that the true rule of the court is to decree |>er- 
manent alimony from the date of the sentence.

The Vice-Chancellor then goes on to say, p. 117 :—
There would, moreover, be this inconsistency in ordering permanent 

alimony to be allowed before decree—that interim alimony is only allowed 
u[K>n such a scale as to supply the reasonable necessities of the wife during 
the pendency of the suit, while she is establishing her rights; whereas per
manent alimony is allowed upon a more liberal footing. If, therefore, the 
allowance for permanent alimony could be carried back to an early period 
of the suit, the plaintiff could, in many cases, thus obtain more than if interim 
alimony had been applied for according to the ordinary rule.

In the present case no application was made for interim 
alimony. The permanent alimony, on the above authorities, van 
be given only from the decree.

The $600 awarded to the plaintiff could only l>e given by 
carrying the permanent alimony back to a date before the decree, 
and, as this cannot be done, the award to that extent must be 
disallowed.

In Maday v. Maday (1911), 4 S.L.R. 18, it would appear that I 
allowed arrears of alimony to the plaintiff. So far as the report 
and my notes on that case shew, no question was raised as to the 
right to do so. The above authorities, however, would seem to 
establish conclusively that the court should not award permanent 
alimony except from and after the date of the decree. The appeal 
should, therefore, be allowed to the extent of the $<>00 arrears, 
and the judgment l>elow reduced by that amount.

As to costs of this appeal. Ordinarily speaking, a successful 
appellant is entitled to his costs. The rule, however, appears to 
be different in alimony actions.

In Medway v. Medway, (1900] P. 141, the wife obtained an 
order under the Summary' Jurisdiction Act, 1895, by which she 
was allowed 10 shillings a week. The husband appealed, and was 
successful on appeal; but the wife was allowed her costs of appeal.

In giving judgment Jeune, P., at p. 144, said:—

8 ASK.

C. A.

Dewitt.

Lament, J.A.
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The rule we have before acted ujxm, and which we intend to lay down, 
ia that, where a wife has obtained a decision in her favour and cornea here 
to aupjxirt it, she ought to have her coats. The ap|K*llant must, therefore, 
be ordered to pay the costa of the resjxmdent u|xm this ap|ieal.

Elwood, J.A.:—The plaintiff was married to the defendant 
on June 25, 1906, and this action was eotrireneed on June 18, 1918, 
inter alia, for aliirony and interim alimony, and the custody of 
the children of the marriage.

The action was tried before Bigelow, J., who, on Octolier 
7, 1918, ordered that there Ik* judgment for the plaintiff for the 
custody of the children and for alimony, which he fixed at $50 a 
month, and arrears of alimony at the same rate from November 1, 
1917, to the date of the judgment, amounting to $6tX). From 
this judgment the defendant has appealed.

There was considerable conflict of testimony as to the conduct 
of both the plaintiff and defendant, but there was evidence to 
justify the trial judge in coming to the conclusion that the re
spondent was entitled to the custody of the children and to alimony, 
and therefore the judgment, in so far as it ordered that the custody 
of the children be given to the respondent and that she lie entitled 
to alimony, should not be disturbed.

The only question to consider is: Was the trial judge justified 
in ordering a payment of alimony prior to the date of the judgment? 
The basis of an application for interim alimony is that the wife is 
without means. Xobldt v. Aoblett (1869), L.R. 1 P. & D. 651. 
In the case at bar no application was ever made for interim ali
mony. The alimony granted was not pendente lite, but was 
permanent alimony. The question of the date from which per
manent alimony is payable is discussed by Spragge, V.-C., in 
Soules v. Soules, 3 Gr. 113, and after reviewing the authorities 
the conclusion there reached is that the practice in England is to 
allow permanent alimony only from the date of the decree. The 
evidence discloses no ground for any exception in the case at bar. 
I would therefore vary the judgment appealed from by ordering 
the alimony to lie payable from October 7, 1918, being the date 
of the order for judgment.

In actions such as the present one the rule is that the wife is 
entitled to her costs. See Soules v. Soules, supra. It is quite 
true that the judgment appealed from has lieen reduced, but she 
was obliged to come into court to oppose the appeal upon othei
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gmunde upon which the ap|iellant has failed. I would allow the 
rescindent her costs in this Appeal.

Jvdgm.nl accordingly.

JACOBS t. COLT.
Quebec Court of Review, Deniers, A re fur and Coderre, JJ. S’member 8, 1918.

Husband and wife (§ I A—16)—Necessaries—Luxuries—What are— 
Position of husband—Husband’s promise to pay.

Dresses nt $150 and $135 for a wife whose husband earns $22"» a month 
are not necessaries but luxuries. The fact that the husband sait! to send 
the bill over and he would see to it, is not a promise to pay if the husband 
at the time did not know what goods had been sold to his wife but believed 
them to be necessaries for which he would have paid.

Appeal from the judgment of the Superior Court, deli verni 
by Ciuerin, J., on June 8, 1917. Reversed.

The plaintiff claims from the defendant 8280.25, being for the 
price and value of goods supplied by the plaintiff to the defendant's 
wife as per account.

The defendant pleaded as follows:—The plaintiff has no statua 
to recover the present alleged claim. The defendant is separate 
as to projierty from his wife; and the goods, if ordered at all, were 
ordered by the defendant’s wife to whom the account was charged ; 
the said orders were never authorized by himself and he was not 
in any way a party to the alleged transaction. Furthermore, the 
said goods were unnecessary under the circumstances, as they 
were luxuries lieyond the means of the defendant who has never 
received any benefit or value from the said transaction.

The Superior Court gave judgment in favour of the plaintiff 
for the amount demanded.

Trihey, Bercovitch & Co., for plaintiff ; Elliot, David &' Mail hi at, 
for defendant.

Arc her, J.:—The account is composed of the following items: 
1916, March 30, 2 imp. tulle and net dresses, $150; March 31, 
tan suit, $135; April 11, one veil, $1.25, making a total of $286.25.

It appears by the evidence that the defendant and his wife 
were not living together since the middle of February. The 
defendant left his wife and she took an action in separation from 
him and she got judgment in her favour ordering the separation 
and the defendant was condemned to pay her an alimony amount
ing to $125 a month.
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Vp to that time the defendant, who was earning *225 a month, 
allowed his wife *50 a month for her clothing and sometimes he 
w ould allow her to get some extras.

We have not here to discuss the position of the parties as if 
separated as to property. Though they were married in England, 
there is no proof of the law of England and we are governed by 
the laws of this province where the community of property exists, 
unless there is a special marriage contract. Art. 175 of our Civil 
Code says:—

178. A wife is obliged to live with her husband and to follow him wherever 
he thinks fit to reside. The husband is obliged to receive her and to supply 
her with all the necessaries of life, and according to his means and condition.

Art. 1280 C.C. says:—
1280. The liabilities of the community consist: 2. Of the debts, whether 

of capital sums, arrears or interest, contracted by the husband during the 
community, or by the wife with the consent of the husband saving com
pensation in cases where it is due.

The tacit mandate which the wife may have under art. 128(1 
C.C. is, in my opinion, limited. Laurent, vol. 22, No. 105, 
Pandectes Françaises, No. 5, 5164, 5165.

See also the following authorities: Brown v. (iuy (1881), 4 
L.M. 264; Sheridan v. Hunter (1894), 6 Que. S.C. 258; Voligny v. 
Protineau (1842), 3 Rev. Leg. 63; Pichette v. Moriemte (1904), 
25 Que. S.C. 46; Morgan v. Vibert (1906), 15 Que. K.B. 407.

The dresses in question were sold to the defendant's wife and 
charged to her personally. It is evident that the plaintiff did not 
intend giving credit to the defendant, but to his wife. As there 
was community of property, the plaintiff took the present action 
against the defendant. Following the principles of law above 
cited, I am of opinion that the defendant is not bound to pay said 
bill, as the effects therein mentioned are not for necessaries of 
life, but are to be considered as luxuries. Dresses at *150 and 
*135 for a wife whose husband earns *225 are to be considered as 
luxuries. If the plaintiff is to lose the amount claimed, it is due 
to her own negligence, not ascertaining the exact position of her 
client.

1 am to reverse the judgment and dismiss the action with costs 
of both courts.

Note.—It was claimed by the plaintiff that the defendant 
promised to pay the amount claimed.
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True it is that the defendant said to send the bill over and that 
he would see to it. But it is to be remembered that at that time 
he did not know what goods had been sold to his wife. Had they 
been necessaries of life he would have paid them. As soon as he 
found what the bill was for he referred the matter to his attoneyi.

Judgment :—Seeing arts. 175 and 1280 C.C.;
Considering that the effects sold, price of which is asked by 

the present action cannot, under the circumstances proved, be 
considered as necessaries, but, on the contrary, should l>e con
sidered as luxuries;

Considering that the defendant cannot, under the circum
stances proved, be held liable for the price of said effects which 
were sold to his wife;

Considering the plaintiff has not proved the material allega
tions of her declarations and the defendant has proved the material 
allegations of his defence;

Considering there is error in the judgment of the first court, 
doth reverse said judgment and proceeding to render the judg
ment which should have been rendered by the first court, doth 
dismiss said action with costs of Superior Court and of this court.

Appeal allowed.

MARITIME MANUFACTURERS AND CONTRACTORS Ltd. y. 
BERRINGER.

Nova Scotia Supreme Court, Harris, C.J., Russell, J., Ritchie, E.J., and 
Chisholm and MeUish, JJ. April 9, 1919.

Mistake (8 III B— 30)—Sale or business—Former owner as agent in
CARRYING ON NEW BUSINESS—K A LE TO CREDITOR OP FORMER FIRM 
WHO DOES NOT KNOW OF CHANGE OF OWNERSHIP—RECOVERY^OP 
PRICE OF GOODS SOLD.

The purchaser of a business, who engages the former owner to act as 
his agent in carrying on the business, eannot recover the price of goo<ls 
sold to a creditor of the former firm, who thinks he is still dealing with 
the old firm, and that the amount of the purchase will be credited on 
the account, before he hfts given such purchaser notice of the change of 
ownership and that the goods are being supplied by him.

[tioulUm v. Jones (1857), 2 H. & N. 564, 157 E.R. 232, followed.)

Appeal from the judgment of Longley, J., in favour of plain
tiff in an action to recover the price of goods sold and delivered.

D. F. Matheson, K.C., for appellant; W. L. Hall, K.C., for 
respondent.

Harris, C.J.:—The plaintiff company sues for goods sold and 
delivered. There is a general denial only. On the trial, it
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appeared that the defendant had lent money to the firm of C. A. 
Strum 6l Son, of which the partners were one Harris W. H. Strum 
and his father, (\ A. Strum, and who prior to 1916 carried on a 
woodworking business at Mahone Bay. In 1916 the Strums got 
into difficulties and the defendant sued and recovered a judgment 
against them for the money loaned. Under an execution issued 
on this judgment and a numlier of other executions, all of the 
personal property of the firm of C. A. Strum * Son was sold by 
the sheriff and the proceeds divided among the creditors. After 
crediting the amount allotted to defendant’s execution out of the 
proceeds of the sheriff’s sale, defendant took a note for the balance 
of the claim from Strum. At the sheriff’s sale the personal prop
erty was purchased by A. (’. Zwicker, who continued to carry on 
the business—Harris W. H. Strum acting as his agent until June 
10, 1918, when the plaintiff company was incorporated and took 
over the business which the company thereafter owned and carried 
on. It appears that on May 14, 1918, when Zwicker was the 
proprietor of the business, and l)efore the plaintiff company was 
incorporated, the defendant spoke to Harris W. H. Strum, the 
manager, alxxit supplying the defendant with some lumber. The 
defendant says he thought he was buying it from Strum and he 
says he had previously arranged with Strum that the goods wen1 
to Ik* turned on his judgment. On the other hand, Strum denies 
the alleged arrangement and says that defendant knew that 
Zwicker owned and was carrying on the business.

The first g<x>ds were supplied to defendant on June 8, two 
days liefore the plaintiff company was incorporated, amounting 
to $23, and the account was rendered in the name of A. C. Zwicker 
and was marked “Strum account” and there was a memorandum 
on this account “kindly place* alxjve to credit of note” and this 
was signed (’. A. Strum & Son.

Further goods were supplied by the plaintiff company to 
defendant on the 26th and 29th days of June, amounting to 
$118.47. On July 3, further gocxls were supplied by plaintiff 
company amounting to $38.75, and on July 6 still other gcxnls 
amounting to $10.50. On July 5, an account was rendered by 
the plaintiff company of the goods supplied on the 26th and 29th 
June and 3rd and 6th days of July, and a draft was on July 6 
drawn by the plaintiff company for the amount, $167.72, and on
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the same day defendant was notified by letter that the plaintiff 
company had supplied all these goods. He kept the goods and 
refused payment of the draft anil later, on July 10, got other 
goods amounting to S38.84.

It is left uncertain by the evidence as to just what jiortion of 
the goods furnished on June 20 and 29 had lieen used before 
July 6, or whether they hail not been all used before the latter 
date. It is, I think, char that the gissls furnished on July 3 and 6 
were still on hand on July 0, when defendant hud notice that they 
had lieen supplied by the plaintiff company. Maxing kept and 
used them with know ledge that they were the gissls of the plaintiff 
roin|>any, he must pay for them and also for the gissls purchased 
on July 10. The total of these three items is $8N.0i), for which 
the plaintiff rompant’ is entitled to judgment.

On the authority of Houllun v. Jouet, 2 H. & N. 504,157 E.R. 
232, it is, 1 think, clear that plaint iff company cannot recover for 
the gissls purchased and uhtI before July 0 and which defendant 
KiipjRieed were supplied on his contract with Strum.

It was suggestisl that defendant knew from the beginning that 
Strum did not own the business and was only an agent and there 
is evidence that he knew that Zwicker was the real proprietor, 
but assuming this to lie so, it dis» not help the plaintiff company. 
It may Is- that defendant knew he was actually contracting with 
Zwicker, but that cannot hold plaintiff company. Houllrn v. 
Janet would prevent plaintiff company from recovering whether 
the contract was made with Strum or Zwicker.

The judgment below will be reiluml to *SX.09, for which 
plaintiff company will have judgment with costs in the court 
below. There will lie no costs to either party on the appeal.

lives eu., J.:—I agree.
Chisholm, J.:—I agree.
Ritchie, K.J. (dissenting):—1 agree with my brother Melliah 

and would dismiss the ap|ieul with costs. 1 may add tliat it is 
lierfcetly clear that all Strum’s stock-in-trade had been sold by 
the sheriff, and I think equally dear that this was known to the 
defendant, who, therefore, could not have thought he was buying 
Strum's lunilier. The evidence which the defendant gave on 
cmas-examination strikes me as not being straightforward.

Mellish, J. (dissenting):—I agree with the trial judge that
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the defendant purchased the goods the price of which in sued for 
from the plaintiff and not from Strum, and that the plaintiff is 
therefore entitled to recover the price. Strum denies that he 
made any bargain with Berringer, and the trial judge apparently 
believed him. I further think that the evidence fully justified 
such a finding and shews that defendant always knew when order
ing the goods that he was buying, not Strum’s property, but the 
property of somebody else on whose behalf Strum was acting.

It is, I think, immaterial whether Berringer knew who such 
party was or not. His attempt to escape payment is apparently 
the result of a desire to get the debt of an insolvent paid at the 
expense of somelxxly else. I have the misfortune to differ from 
my brethren in this case, but 1 cannot bring myself to believe that 
the defendant at any time thought he was buying Strum’s goods. 
Such a finding is, I think, contrary to all the credible evidence in 
the case.

I would dismiss the apfieal with costs.
Judgment reduced. No costs to either party on appeal.

A. MACDONALD Co. v. DAHL.
Saskatchewan Court of Ap/teal, Haultain, C.J.S., Lamont and Elwood, JJ.A. 

AprU 19, 1919.

Bills and notes (6 I D—44)—Promissory note—Provision for payment 
Or ATTORNEY FEE—BlLLS OF EXCHANGE ACT—Not FOR AMOCNT 
certain—Validity as note.

A document pur|M>rting to be a promissory note hut containing a pro
vision for payment of “10 per cent, attorney fee," is not for a sum cer
tain within the meaning of the Bills of Exchange Act, and is not a promis
sory note.

Appeal by defendants from the trial judgment in an action 
on a document purporting to be a promissory note. The trial 
judge held that the document was a promissory note. This find
ing the court reversed, but held that notwitlistanding this the 
plaintiff was entitled to succeed and dismissed the appeal.

T. D. Brown, K.C., and H. Thomson, for appellants; W. E. 
Knoutes, K.C., for respondent.

Haultain, C.J.8., concurred with Elwood, J.A.
Lamont, J.A.:—The trial judge found as a fact that the docu

ment sued on was signed and delivered by each of the defendants. 
There was evidence to justify this finding. The document
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was therefore not a forgery, and this distinguished it from the 
note sued on in Sair v. Warrev (1917), 34 D.L.R. 2t>8, 10 8.L.R. 
120.

The defendants having signed and delivered the doeuinent as 
it stands, cannot he permitted to say that they did not intend 
to sign it. Then, was the document obtained by fraud or other 
unlawful means? The defendants allege1 that it was obtained by 
misrepresentation, but this the trial judge held, and rightly so, 
had not been proved. They also allege that the defendant Smith 
was during the negotiations an agent of Rygt.i, and obtained a 
secret commission on the sale. The circumstances are very sus
picious. Although the plaintiffs sued all the defendants, they 
expressly said they did not want judgment signed against Smith. 
Smith was not called as a witness. The only evidence on the 
point was the statement of a witness that Smith had admitted it. 
As against the plaintiffs this is only hearsay evidence, and not 
sufficient to prove that Smith did in fact receive a secret com
mission. No one has pledged liis oath that such was the case. 
The defendants by calling Smith might have established it, but 
they did not do so. There is, therefore, not sufficient evidence 
tliat the document was obtained by fraud or other unlawful means.

This !>eing so, the plaintiffs are entitled to recover. The 
apical should l>e dismissed with costs.

Llwood, J.A.:—This is an action in which the plaintiff claims, 
as a holder in due course of an instrument claimed to be a promis
sory note, which is in the words and figures following:—

$!HX).00, Bengough, Saak., Septemlier 2, 1914. July 1st, 1916, after date, 
we or either of us jointly and severally as principals, promise to pay to the 
order of R. F. Dygert nine hundred dollars, at the Canadian Bank of Com
merce, Bengough, Saak., value received, without any relief from valuation 
or appraisement laws, with interest at 8% per annum until paid and 10% 
attorney fees. Interest due and payable annually; and interest when due 
to l>ear the same rate of interest as the princi|>al. The drawers and endorsers 
severally waive presentment for payment, protest and notice of protest and 
m h i-| lay ment of this note. The makers hereby represent that they are worth 
at least six times the amount of all indebtedness to jiayee over ami above all 
indebtedness and exemptions, and this representation is made for the puqioBe 
of inducing the payee to extend credit to the makers hereof by accepting 
this note.

(Sgd.) Martin A. Dahl Geo. H. Smith
Ed. A. Dahl E. R. Telford
Dan. A. McDonald Chas. Stew ardson
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The defendant Smith did not ap|>ear at the trial, and counsel 
for the plaintiff intimated that the plaintiff did not intend to 
proceed against Smith.

The other defendants denied having made the document in 
question, denied that the plaintiff was the holder in due course* 
and alleged that if their signatures were obtained to the document 
in question they were obtained through fraudulent representations 
as to the effect of the document that they were signing; that tin- 
defendant Smith participated in these fraudulent representation- 
that he received a secret commission from the payee of the note 
for assisting at the sale of the horse w'hich was the subject matter 
of the note; that the age of the horse was misrepresented; that 
there was no delivery or conveyance by the defendants of the 
horse, and that no pedigree was delivered with the horse* to enable 
it to la* registered.

The trial judge held that the document in question wan a 
promissory note, and found that it was signed by the defendants 
as such; that the plaintiff was the holder in due course; that 
there was no evidence that the defendant Smith had received any 
secret commission. He found there was no fraud, and that the 
horse was received by the defendants in the person of the defendant 
Smith, and gave judgment for the plaintiff. From this judgtm nt 
the defendants, except the defendant Smith, have ap|>calcd.

I am of the opinion that the document in question is not a 
promissory note. The words “and 10% attorney fee” to my 
mind have the effect of making the amount payable under the 
note not a *mw certain within the meaning of the Hills of Exchange 
Act.

In tSarton v. Stew n son (1872), 23 U.(\C.P. 503, it was held 
that an instrument purporting to Ik* a promissory note with the 
words “with exchange not to exceed one-half |>er cent.,” was not 
a promissory note, the amount being made uncertain by the 
uncertainty of exchange. A number of eases were referred to 
with approval in the judgment in that case, and among them 
Cushman v. Reid (1860), 20 U.C.C.P. 147. At p. 152 of the 
report of the latter case, Gwynne, J., is reported as follows:

An element of uncertainty was introduced which renders it impossible 
for us to say that the amount sued for, and for which the defendant wae 
liable, was ever "liquidated or ascertained by the signature of the defend mt 
If so ascertained it must have been when defendant affixed his signal un* to 
the instrument ; but it i.« obvious that at that time it was not only not never-
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lained, but it was umwertainabk* what ahouki tie the amount |>a; Uile and 
due under the instrument twelve months afterwards.

It seems to me that in the ease at bar th<*rv is an element of 
uncertainty as to the amount for which the defendants would be 
liable. That amount was dettendent upon whether or not the 
note were collected through the services of an attorney. If 
through the services of an attorney, then there is a promise to pay 
10*7 attorney’s fees; if without the services of an attorney, no 
such fees would Ik* payable. The word “attorney” I assume 
means solicitor, and where 1 refer to services of an attorney, I 
refer to services rendered by an attorney without suit in the 
court. I apprehend that, if a suit were brought in the court, the 
only solicitor’s fees that could lie collected would Ik* according to 
the tariff of costs fixed by our rules. This, however, in my opinion, 
d<H*s not dispose of the action.

Is the plaintiff entitled to recover notwithstanding the fact 
that it is not a promissory note ?

The trial judge has found, in effect, that the defendants signed 
the d<K*uinent in question knowing what it was.

1 agree with the trial judge that there is ample evidence to 
justify him in so finding. 1 also agree with the trial judge that 
the evidence of Whit ton as to statements alleged to have lieen 
made to him by the defendant Smith were not projH*rly received 
and should lie disregarded, and. disregarding that evidence, there 
was no evidence that the defendant Smith received any secret 
commission.

There was not in my opinion any evidence to justify any find
ing of fraud, and the trial judge did not find that there was any 
fraud; in fact, he found, in effect, that there was no fraud. The 
trial judge was also in my opinion justified in finding that the 
horse delivered was “Mark Pointer,” and that the delivery of 
the certificate ex. No. 2 would have enabled the defendants to 
procure enrollment. 1 agree in the finding of the trial ju<lge that 
the delivery of the horse in question to the defendant Smith was 
a delivery to all the defendants, and was an act nptance by Smith 
on U*half of the plaintiffs. There was ample evidence from the 
defendants themselves shewing that Smith was going to take 
charge of and use the horse for his feed for the winter and would 
l* the proper i>erson to deliver it to.

IX—«6 D.L.K.

SASK.

CA.

A.
Ma<donau>

Co.
r.

Dahl.

Klwood, J.A.



264 Dominion Law Repokth. [46 D.L.R.

SANK.

C. A.
IÂ™

Macdonai.d
Co.

Elwood. JA

In my opinion the trial judge wan correct in holding, under the 
circumstances, that the defendants were not entitled to subse
quently reject the horse, but that their only recourse was a claim 
for damages, if any. No evidence having l>een given of any 
damage sustained, then, in my opinion, there was no defence to 
the action.

No question was raised in the pleadings as to whether or not 
there had lieen a sufficient assignment to the plaintiff of the cause 
of action contained in the document sued u]K>n, nor was an> 
question in that reqiect raised in the notice of ap|>eal, or the 
resixmdcnt's factum, or in the argument before us. In fact, the 
whole argument from the standpoint of the defendants was that 
the plaintiff held the document in question subject to any equity 
which the defendants would have against Dygert, were he the 
plaintiff.

The trial judge found, and I think correctly on the assumption 
that the document was a promissory note, that the plaintiff was 
a holder in due course. No evidence was given at the trial as to 
whether the plaintiff acquired title by endorsement delivery or 
assignment. There was some evidence that one Rinfret obtained 
the note from the payee by endorsement, but it might In* that, if 
the question of a proper assignment had l>een raised, evidence 
might have been given to shew that there had l>een such an assign
ment or assignments. The evidence shews conclusively that, 
while the document was made payable to Dygert, Rinfret was the 
real owner of the document and of the horse for which it was given. 
Rinfret gave evidence on Ixdialf of the plaintiff at the trial.

Under all of these circumstances, I would not disturb the 
judgment, on account of there being no evidence to shew that the 
cause of action had l>een duly assigned to the plaintiff.

In my opinion, therefore, the appeal should be dismissed with 
costs. Appeal dismitted.
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DOMINION TEXTILE Co. Ltd. v. CANADA STEAMSHIP LINES, Ltd.
Quebec Superior (’ourt, Marlennan, J.S.C. January it, 1919.

Carriers ( | III (1—487)—Absence or exvrehh agreement—Negligence 
or c arrier—Damage to gooiw- Meahvrk or liability.

In the alieenee of expmw term* in the ayrvement, a carrier'* liability
for good* damaged in tran*it, through negligencv, must lie computed on
the market price or value of the good* at the time of ahipment and at
the (ilare of consignment.

Action for damages for injuries to goods while in transit from 
Quebec to Montreal.

Perron A Co., for plaintiff ; Daridxou A Wainuright, for the 
defence.

Maclennan, J.:—The Dominion Textile Co. shipped from 
Quebec to the Montreal Cotton and Wool Waste Co. 50 hales of 
cotton waste. The Canada Steamship Lines Limited were the 
carriers to Montreal, where the hales were left on the dock excised 
to the rain. As a consequence, 44 hales were si>oiled.

The Cotton and Wool Waste Co. valued the damaged hales 
at $2,378.10, and sued the steamship lines for this amount, which 
was based on the market price of waste in Montreal—912 cents 
a |Hiund.

The defendants admitted liability, hut urged this was limited 
by the tenus of the hill of lading, which provided that the amount 
of any loss or damage for which the defendants might lie liable 
should lie computed on the basis of the value of the goods “at 
the place and time of shipment.”

The place of shipment was Queliec, where there are no users of 
the waste. The material was obtainable there at 4 cents jx»r 
|H)und for Bhqmicnt where there are users, and where the market 
price is upwards of 8 cents a pound. The question mim'd in the 
present case, therefore, was whether the carriers’ liability was 
limited by the bill of lading to the purchase price of the waste in 
Quelle or were they liable to the extent of the market price in 
Montreal?

The true value of the goods to plaintiff at the time and place 
of shipment was what they would fetch in the open market at 
such time and place.

In support of this ruling confer judgments in the cases of 
Wertheim v. Chicoutimi Pulp Co., [1911] A.C. 301, and O'Hanlnn v. 
Great Western Ry. Co. (1865), 6 B. & S. 484, 122 E.R. 1274.
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The goods in question were purchased by plaintiff for resale in 
Montreal, where the market value was a little more than 8 cents 
a pound, and the only difference between their market value in 
Queliec and Montreal was the cost of carriage from the one place 
to the other. The bill of lading under which the goods were 
carried did not limit defendant’s liability to the invoice price or 
cost at the place and time of shipment but to the value thereof at 
such time and place and the freight and other charges paid. If 
defendant had intended to limit their liability to the invoice price 
or cost of these goods, they should have so provided in express 
terms in the bill of lading (The Oneida, 128 Fed. Reporter 687). 
The value of the goods at Quebec might be taken to lie the market 
value in the ordinary course of business in the open market in 
Montreal less the cost of carriage from Queliec to Montreal.

On this basis, and considering that plaintiff could have sold 
the waste in Montreal at upwards of 8 cents a pound, judgment 
is given for the company plaintiff, the defendants being con
demned to pay $2,010.24 with costs.

Judgment accordingly.

SASK. DAVIDSON v. SHARPE.
r> a Sonicate hr wan Court of Apiteal, Haultain, C.J.S., Lamont and El wood, JJ.A.

April It, 1919.
Election or remedies (§ 1—7)—Contract to purchase land—Non

payment or instalments—Election to rescind Contract- 
Decree or court—Riuht to re-elect.

Where a party with full knowledge of all the facts, elects to rescind t 
contract for the purchase of land in default of payment, and asks tin- 
court to give effect to that election and the court grants the request, In
is bound by his election, and cannot by neglecting or refusing to take 
the necessary steps to give complete effect to the court's decree obtain 
the right to re-elect.

[Standard Truet Co. v. Little (1915), 24 D.L.R. 713, followed.)

Maternent, Appeal by plaintiff from the judgment at the trial in an action 
on a judgment obtained in British Columbia and in the alterna
tive on an agreement to aell certain lande. Affirmed.

H. J. Sehull, for appellant; H. C. Poyt, for respondent. 
HaBiuia,cxs. Haultain, C.J.S., concurred with Lamont, J.A. 
i.—. i. Lamont, J.A..—By an agreement in writing dated February 4,

1913, the plaintiff agreed to sell and the defendant agreed to buy 
certain property in British Columbia for the sum of 124,500, 
payable by instalments. The defendant paid the cash payment
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of 15,500, but made default in paying the instalment falling due 
February 1, 1914. In October, 1914. the plaintiff commenced an 
action in the Supreme Court of British Columbia, and asked for 
an account to t>e taken of the amount due to her under ^he agree
ment. payment of that amount within a time to lie fixed, and, in 
default of payment of the sum found to lie due, that the contract 
lie cancelled and the moneys paid thereunder lie forfeited to the 
plaintiff. The British Columbia court made the order as asked, 
and fixed two months as the time within which the defendant 
should pay. The defendant did not pay, and the plaintiff entered 
judgment for the amount found to lie due. In February, 1918, she 
brought the present action in this province, on the judgment 
obtained in British Columbia, and. in the alternative, on the agree
ment. The action on the judgment failed, b<»eauae the defendant 
was not a resident of British Columbia at the time the action there 
was liegun. nor did he apjiear thereto or lieeome amenable to the 
jurisdiction of the British Columbia courts. To the claim based 
on the agreement. the defendant set up that the plaintiff had 
obtained an <inter in the court of British Columbia cancelling the 
agreement, then*fore that agreement was now at an end and no 
action could lie bmught u|ion it. The trial judge gave effect to 
that defence. The plaintiff now ap|ieals.

For the plaintiff it is contended that, until the final order can
celling the agreement is taken out, the plaintiff is at lilierty to sue 
Upon the agreement. This argument the court en Itatic of this 
pmvince answered in Standard Trunt Co. v. Little (1915), 24 
D.L.R. 713 at 719, 8 8.L.R. 205, where 1 find the following:— 

When» a party, with full knowledge of all the facte, elect* to rescind the 
contract in default of |Myiuent and aeke the court to give effect to that election 
and the court grant* hie request, he ie bound by hie election and cannot, by 
neglecting or refusing to take the nereewary nte|w to give e<miplete effect to 
the court's decree, obtain the right to re-elect.

It, therefore, follows that when the plaintiff asked in the 
British Columbia court for cancellation of the agreement and the 
forfeiture to her of the moneys paid thereon in default of payment 
by the defendant within the time fixed, and the court granted her 
request, she made an election by which she is liound, and she 
cannot now by changing her mind obtain the right to re-elect. 
The judgment appealed from was in my opinion right, and the 
appeal should lie dismissed with costs.

8ASK.
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Elwood, J.A.:—It seems to me that the question at issue in 
this appeal eomes clearly within what was decided in Standard 
Trust Co. v. Little, 24 D.L.R. 713. In fact, counsel for the appel
lant admitted before us that in order to succeed we should be 
obliged to over-rule tliat case. 1 am of the opinion that this court 
is l>ound by what was held in Standard Trust Co. v. Little (supra), 
and 1 would therefore dismiss the ap{>eal with costs.

Appeal dismissed.

BOUGIE v. CANADA BOX BOARD Co. Ltd.
Quit ht Superior Court, Oreenshidds, J. March, 1919.

Evidence (f II A—95)—Employee—Stricken at work—Workmen's
COMPENSATION LAW—PRESVMPTION—BURDEN OP PROOF.

When an employee is stricken at his work there is no presumption in 
the law of workmen's eom|H'nsation that the seisure resulted from the 
lalNiur. The Imrden of proof rests U|x»n the workman or representa
tive who sues for «lamages.

Ac tion by a widow under the Workmen’s Compensation Act 
for damages for the death of her husband, formerly an employee 
of the defendant company. Action dismissed.

Ore en shields, J.:—This is an action of Mrs. Bougie, widow 
of Trefflc Bougie, who in the Superior ( ’ourt sued the ( amid» Box 
Board Co., claiming, under the Workmen’s Compensation Act, 
$2,025 to compensate her for the death of her husband, formerlx 
an employee of the company defendant.

On the morning of January 9, 1917, Bougie went to work 
apparently in good health. Directly afterwards he collapsed a." 
the result of a hemorrhage and was taken to hospital, where he 
died soon after admission. Plaintiff claimed that her husbandV 
illness was brought about by liis work.

The defence proved that death was due to congestion of the 
brain, and that deceased's seizure resulted from natural caunt, 
and was not a consequence of any exertion made while he was at 
work.

When a man is stricken at his work, there is no presumption 
in the law of workmen's conqiensation that the seizure resulted 
from the lalxmr. The burden of proof rests upon the workman or 
the representative who sues for damages.

In the absence of proof tliat deceased's work had anything to 
do with his death, and in the light of the proof made by the defence.
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the court, while sympathising with the widow, could not do other 
than dismiss the action.

Action dismissed.

Re ESTATE OF JOSEPH DAVISON.
Saskatchewan ('uurt of Ap/nul, Latnont and Elirood, JJ.A., and MacDontdd, J.

April It, 1919.

Descent and distribution (ft 1 K—20)—Devolution or Instates Act 
(Hash.)—Riuht or widow to relief—From what source pay
able—Jurisdiction or judue.

On an application by the widow for relief under e. 13 of the stats, of 
Sank. 1010-11 (the Devolution of Estates Act), the judge has no juris
diction to make an order providing from what source, as In-tween tIn
different jK-rsons interested in the estate of the deceased, the share of 
the widow should Ik- payable. The order giving the widow a share in 
the estate is of the same effect as though the testator had made a codicil 
to his will giving his widow such share in priority to all other gifts, and 
such share takes priority over the residuary legatee.

Appeal by one of the devisees under a will from an order of 
Haultain, C.J., providing that the specific devises and legacies 
bequeathed by the w ill should abate, pro rata, to provide the share 
of the widow allowed under c. 13, Sask. stats. 1910-11. Reversed.

J. F. Frame, K.C., for ap|>ctlant, Lesperance Davison; 
//. Fisher, for official guardian; (S. S. Kenned/, for the executors; 
//. M. Allan, for the widow.

Lamont, J.A., concurred with MacDonald, J.
El wood, J.A.:—I concur in the conclusion reached by Mac

Donald, J., that the Chief Justice on the application before him 
had no jurisdiction to make an order providing from what source 

as lietween the different |>ersons interested in the estate of the 
di-ceased—the share of the widow should Ik* payable.

As, however, all parties interested were represented on the 
appeal before us, and as I think it is unnecessary under the cir
cumstances that the estate should l>e put to the expense of any 
further application to determine the rights of the parties, 1 feel 
it desirable to express my opinion on the merits of the appeal, and 
particularly do I think 1 should do this because 1 am informed by 
the Chief Justice that no question was raised liefore him as to his 
jurisdiction in the matter.

The law seems to me to be clearly established that l>oth specific 
and general legacies take priority over a residuary legatee. 1 
cannot agree with the Chief Justice that the residuary liequest to
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Runsel Davison can, under the terms of the will, be considered 
specific. It will be noted, too, that the concluding portion of the 
will directs the order in which the various bequests are to l>e paid. 
This direction is very much against the contention of counsel for 
the official guardian that all of the bequests should abate pro rata.

I am, therefore, of the opinion that the share given to the 
widow must be deducted from the bequest to Russel Davison.

The appeal should be allowed, and the order of January 23, 
1919, set aside. The costs of the appellant and official guardian 
on this appeal and on the application for the order appealed from 
should be paid out of the estate of the deceased. There should 
be no costs of this appeal or said application to the executors or 
the widow, as it was unnecessary for them to appear and their 
counsel took no part in the argument liefore us.

MacDonald, J.:—By his will, the deceased, Joseph Davison» 
appointed executors, directed payment of his debts, funeral and 
testamentary expenses, and then provided as follows:—

I give, devise and bequeath unto Lesperance Davison the house and two 
lots which I own in the town of Craik in the Province of Saskatchewan.

I give, devise and bequeath unto the said Lesperance Davison the sum of 
nine thousand dollars to be paid to her as follows: five hundred dollars a year 
for a period of six consecutive years and six thousand dollars at the expiration 
of the sixth year.

I give, devise and bequeath unto each of my three daughters, Ida Davison, 
Lela Davison and Dora Davison the sum of five hundred dollars each.

I give, devise and bequeath unto my wife, Annie Davison, the sum of one 
hundred dollars.

I give, devise and bequeath unto my son, Joseph William Davison, the 
sum of twenty-five dollars.

All the residue and balance of my estate not hereinbefore disposed of I 
give, devise and bequeath unto my son, Russel Davison.

I direct my executors to pay no money to Russel Davison until he reaches 
the age of twenty-five years, except such sums of money as are necessary to 
maintain and educate him. When he reaches the age of twenty-five years, 
the whole residue is to be paid over to him. I direct my executors to invest 
the money for him in first mortgagee on real estate until he reaches the said 
age of twenty-five years.

In the event of the decease of my son, Russel Davison, before he reaches 
the age of twenty-five years, I direct that his share shall be used to educate 
and maintain his children if he has any children at the time of his decease 
and in the event of his having no children I direct that the moneys herein 
bequeathed to him shall be divided equally among the said Ida Davison, 
Lela Davison, Dora Davison and Annie Davison at the time of his decease.

I direct my executors to pay the above bequests and legacies as follows: 
Firstly, my just funeral and testamentary expenses; secondly, the bequest 
and legacy to Lesperance Davison; thirdly, I direct them to pay off the
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mortgage on my farm and the unpaid balance owing on my houae in Craik; 
fourthly, the legaciee and all other bequeeta aa mentioned in this my last 
will in the order eel out in the will.

The value of testator's estate at the time it came into the 
hands of the executors was placed at 121,252.45.

The widow, Annie Davison, made application to the court for 
relief under the Devolution of Estates Act and amendments 
thereto. An issue was directed as to whether she was entitled to 
such relief, but when the same came on for hearing, by consent of 
counsel for the widow and counsel for the executors—the infant 
Russel Davison not having l>een given notice of any application 
and not being represented—an order was made on December 1, 
1915, declaring that the widow was entitled to relief, and that 
further consideration of the matter and particularly the deter
mination of the nature and amount of such relief should l>e referred 
to a judge in chambers, to Ire brought up on two days’ notice, but 
the widow not to move until creditors had Ireen advertised for and 
the time for filing claims had elapsed.

The matter subsequently came Irefore a judge in chamlrers, in 
the presence of counsel for the widow and executors, on May 10, 
1910, when it was ordered that the executors pay or cause to Ire 
paid, in effect, one-third of the estate.

Subsequently the executors proceeded to pass their accounts, 
and as an infant, the beneficiary Russel Davison, was interested, 
they served the official guardian with notice. The official guardian 
then learned for the first time of the order giving the widow one- 
third of the estate. The official guardian then made application 
on notice to all concerned to vary the order giving one-third to 
the widow, so as to provide that the one-third given to her should 
not be payable solely out of the share of the infant Russel Davison, 
as residuary legatee, but that all legacies, devisee and bequests 
should abate in proportion to the value thereof. On such appli
cation the appellant, Lesperance Davison, did not appear, and an 
order was directed varying the said original order by adding 
thereto the following paragraph:—

And it is further ordered that in order to provide for the moneys directed 
to be paid to Annie Davison, the widow of the deceased, that the specific 
devises and the pecuniary legaciee bequeathed by the will and the residuary 
devise and bequest shall ell abate pro rtda in order to provide for the allowance 
directed by the order of May 16, 1916, to be paid to the said Annie Davison.

From said last mentioned order the present appeal is taken.
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The first ground urged by the appellant is, that the judge who 
made said order had no jurisdiction to do so.

The application of the widow for relief was made under c. 13 
of the statutes of 1910-11. Ss. 11 g and Hh thereof read as 
follows:—

llg. On any such application the court may make such allowance to the 
applicant out of the estate of her husband dis|K)sed of by will as shall in the 
oninion of the judge be equal to what would have gone to such widow' under 
this Act had her deceased husband died intestate leaving a w idow and cliildren.

11A. Any such allowance may be by way of an amount payable annually 
or otherwise or of a lump sum to be paid or of certain property to be conveyed 
or assigned either absolutely or for life or for a term of years to the applicant 
or for her use and benefit as the court may see fit ; and in the event of a con
veyance of property being ordered the court may give all necessary and proper 
directions for the execution of the conveyance or conveyances either by the 
executors or administrators or such other person as the court may direct or 
may grant a vesting order.

By the consent order of December 1, 1915, the right of the 
widow to relief was declared, and by the order of May 16, 1916, 
an order was made as to what share she should ii eive, and how 
the same should be paid to her. The appellant submits that this 
exhausted the ]>owers of the judge under said statute; that if the 
executors had any doubt as to what portion of the estate should 
be reported to, to furnish these moneys for the widow, they should 
have applied by originating summons under Rules of Court 624 (3) 
(7> (9). I am of opinion that this contention is correct.

Said sections 11 g and 11 h are the only sections of said c. 13 
giving the court jurisdiction to make an order as to relief, and it 
seen s clear to me that they do not contemplate the court making 
any order respecting the rights of the beneficiaries under the will 
between themselves. Counsel for the official guardian argues 
that under section 11A the court had jurisdiction to order that 
any portion of the estate should be given to the widow, and the 
share of the beneficiary entitled under the will to such portion 
should abate accordingly.

It is true that under said section 11A the court may order any 
specified property to be given to the widow, but to my mind that 
does not mean that the beneficiary to whom the will gave such 
portion must have his devise or bequest abated to that extent. 
To my mind, even when the court under section 11 h gives to the 
widow certain property given by the will to a beneficiary, there 
still remains open the question—as between such lieneficiary and
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the others—what devises and bequests should abate and in what 
proportion. That is a question to l>e determined by the court on 
an application for directions by originating summons under 
rule 624.

I am also of opinion that on the merits the appeal must be 
allowed.

In my opinion, when the court, under said c. 13, makes an 
order giving the widow a share in the estate, such order is of the 
same effect as though the testator had made a codicil to his will 
giving his widow such share in priority to all other gifts. In such 
a case the principle is abundantly established that both specific 
and general legacies take priority oxer the residuary legatee. 
Jarman on Wills, 2083-84.

In the judgment of the Chief Justice, he says:—
Owing to the nature and condition of the testator’s prot>erty at the date 

of the will and the very small amount of indebtedness, the bequest to Russel 
Davison though residuary in form might almost be considered specific in 
amount and intention.

Among the rules laid down in Jarman on Wills, 6th ed., supra, 
p. 1043, is the following:—

The mere fact that the testator enumerates some specific things in the 
gift of residue (as “all my furniture, cattle, sheep and all my other personal 
estate”) does not make the gift of those things specific, 
citing Re Green (1888), 40 Ch. I). 610, and a number of other cases.

Plainly, here, where not even some specific things are men
tioned, the gift of the residue cannot be called specific.

In my opinion, therefore, the share given to the widow' by the 
order granting relief must all come out of the residuary gift as the 
same is sufficient to bear the same.

The appeal in my opinion should be allowed, and the order of 
January 23, 1919, set aside. The costs of the appellant and 
official guardian on this appeal and in the application for the 
order appealed from should be paid out of the estate, but I would 
allow no costs to the executors or widow, as it was unnecessary 
for them to appear, and their counsel took no part in the argu
ment. Appeal allowed.
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N. 8. MATHESON v. MURRAY.
g C Nova Scotia Supreme Court, Harris, C.J., Drysdate, J., Ritchie, E. J., end 

Mellish, J. January 14, /p/9.

Adverse possession (§ IK—58)—Title ry unregistered deed—Not to
TAKE EFFECT AS PRESENT CONVEYANCE—ACTS OF URANTEB NOT 
ASSERTIONS OF OWNERSHIP—INEQUITABLE TO GIVE EFFECT TO DEED.

The evidence shewed that certain deeds of property were executed 
without consideration, and were not intended to take effect as present 
conveyances but were only to become operative as effective conveyances 
to the grantee upon the death of the grantor, if at all and such deeds 
were held by the grantee for many years without being registered.

Ritchie E.J., and Mellish, J., held that the acts of the grantee in 
reference to the property could not be regarded as assertions of owner 
ship over it, and it being clearly inequitable to give effect to such 
deeds under the circumstances, the title by adverse possession should lie 
upheld and the ap]>eal dismissed.

Harris. C.J.. and Drvsdale, J., following East v. Clark (1915), 23
D. L.R. 74, held that there being possession by the grantee in common 
with the adverse claimant the possession followed the title. The pay
ment of taxes could be regarded as payment of rent and amounted 
unequivocally to an acknowledgement of the grantee’s title.

Statement. Appeal from the judgment of Longley, J., in favour of plaintiff 
in an action claiming damages for breaking and entering plaintiff’s 
land and demolishing and removing one of the buildings erected 
thereon and threatening to seize, cut down and carry away the 
hay and growing crops on said lands. Affirmed by equally divided 
court.

J. Med. Stewart and J. A. Mackay, for appellant.
E. At. McDonald, K.C., and T. H. Robertson, K.C., for respon

dent.
Harris.cj. HARRis, C.J.:—In May, 1892, Angus Matheson executed two 

deeds of land to William Murray. William Murray died in 1908. 
The deeds were in the jHiesession of Murray up to the time of his 
death and afterwards in the hands of his heirs, but were not 
recorded until after Matheson died in 1916. From and after the 
time when these deeds were executed in 1892, down to 1916, 
Angus Matheson continued to live in the house on one of the three 
lots and cultivated part of the property, and between 1892 and 
1908 William Murray, every year, cut wood and hay, cultivated 
the land and raised and harvested the crops, and, during that 
period, cut down the trees and cleared up from 20 to 25 acres of the 
land. He also fenced 35 acres of meadow land, built a larger bam 
on the property, and performed other acts consistent only with 
possession and ownership of the property. All this is testified to by 
several witnesses and is not disputed. The best that can be said
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from the plaintiff's standpoint is that William Murray and Angus 
Matheeon were in joint possession of the property. Matheson's 
being there is accounted for by the defendant in this way: He says 
that after the deeds were executed his father, William Murray, 
told Matheson in his presence that he could live on the place and 
have the house (an old one) as his home provided he would pay the 
taxes on it, and that Matheson did pay the taxes on it and cropped 
what little land he could fertilise each year. This evidence is not 
corroborated by any other witness, but it seems to lie consistent 
with what the parties did and to account for what subsequently 
happened.

After Matheson died in 1916, his brother took out administra
tion of his estate and sold the property under license in the Probate 
Court to the plaintiff and the question as to the ownership arises, 
therefore, between the heirs of William Murray claiming under the 
deed from Matheson, and the plaintiff who sets up against the 
deeds to Murray, the ]>osaession of Matheson after the deeds were 
made. The claim is that Matheson’s title was good under the 
Statute of Limitations against William Murray and his heirs.

I think the claim fails on any theory that can be set up.
If the evidence of Kenneth Murray is to be believed (and it is 

corrolwratcd by the conduct and acts of the parties) Matheson 
was in [(«session as a tenant of William Murray, the rent payable 
being the taxes. I can see no difficulty in treating the payment 
of taxes as the payment of so much rent. It is the payment of so 
much money each year for the use of the property; and it relieves 
the owner from a payment which he as owner would otherwise 
have to make. The Court of Apjieal in Ontario, in East v. Clark 
(1915), 23 D.L.R. 74 at p. 77, 33 O.L.R. 624, expressly decided 
that in such a case taxes can l>e regarded as rent and that their 
payment amounts unequivocally to an acknowledgment of the 
plaintiff’s title. If he was a tenant he could not get any title against 
his landlord by possession.

On the other hand, if we disbelieve the defendant’s evidence, 
as to the agreement to pay taxes for the privilege of living on the 
property, the position of the plaintiff is no better. He could get no 
possession while Murray was exercising acts of ownership under 
his deeds and his possession continued down to the death of William 
Murray in 1908. William Murray’s possession could only be refer-
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aille to his having the legal title and Matheson lieing in the house 
or cultivating part of the property could not get any title against 
him. The law is well settled that under such circumstances the 
possession is to be deemed to be that of the person having the title. 
I quote some authorities:—

Adverse possession for the purpose of giving title under the Statutes 
of Limitation, means and implies, that the true owner is out of the 
possession and that some third person (the adverse possessor) is in 
possession. Banning on Limitations, 3rd ed. 84.

In Rending v. Royaton, 2 Salk. 422, 91 E.R. 368, it is laid down 
that:—

The Statute of Limitations never runs against a man but where he is 
actually ousted or disseised . . . and where two men are in possesson, 
the law will adjudge it in him that hath the right.

In Orr v. On (1871), 31 U.C.Q.B. 13, at 16, Richards, C.J., 
speaking for the Court of Queen’s Bench, after quoting Reading v. 
Royaton, 2 Salk. 423, said:—

It is true that case was decided long before our Real Property Act of 
4 Wm. IV., c. 1 was passed, yet when both parties are in actual possession 
by living on the land the statute -cannot run against the owner.

In Rennie v. Frame (1896), 29 O.R. 586, it was held that the 
defendant who was in possession as caretaker or tenant at will was 
not in exclusive possession so as to get a title under the Statute 
of Limitations where the owner put his cattle on the property to 
lie fed and cared for by the defendant. (See judgment of Rose, J., 
p. 589.)

See also Griffith v. Brown (1880), 5 A.R. (Ont.) 3uo, per Moss, 
C.J.A.

In Deputron v. Young (1890), 134 U.S. Rep. 241, at p. 255, 
Fuller, C.J., said:—

Where the rightful owner is in the actual occupancy of a part of 
his tract, he is in the constructive and legal possession and seisin of the 
whole unless he is disseised by actual occupation and dispossession ; and 
where the possession is mixed, the legal seisin is according to the legal 
title, so that in the case at bar there could be no constructive possession 
on the part of the defendant or his grantors, even if that might exist if 
he had had actual possession of a part and no one had been in possession 
of the remainder.

In Winter v. Stevene (1865), 9 Allen (Mass.) 526, Bigelow, CJ , 
said, at p. 529:—

When two persons are in possession of land at the same time, under 
different claims of right, he has the seisin in whom the legal title is 
vested. Both cannot be seised of the same estate, claiming by separate and 
adverse titles. Consequently the seisin in such case follows the title.
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The law is thus summed up in 2 Corpus Juris:—
However much the courts may disagree in respect to exclusiveness as an 

element of adverse possession, there is no, nor can there be any, dissent 
from the proposition that a possession of the adverse claimant in common 
with the rightful owner is fatally wanting in exclusiveness and can never 
ripen into title by adverse possession In these circumstances the possession 
in laud is deemed to follow the title.

And again:—
The law presumes that where title is shewn the true owner is in possession 

until adverse possession is proved to begin, and where two persons are in 
mixed possession of the same land one by title and the other by wrong, 
the law considers the one who has the title as in possession to the extent 
of his right so as to preclude the other from taking advantage of the 
statute of limitations.

See also McConaghy v. Denmark (1880), 4 ('an. S.C.R. 600, per 
fiwynne, J., pp. 632-638; Stephen v. Simpson (1860), 15 Gr. Ch., 
per Draper, CJ., at p. 600, and per Van Koughnet, (\, at pp. 
601-602; Larwell v. Stevens (1880), 2 McCrary (V.S.) 311 ; liarr v. 
draft (1819), 4 Wheaton (U.S.) 213. * >

It is clear that the burden of proving adverse possession is on 
the person setting it up and relying upon it, and all presumptions 
are in favour of the legal holder. If this were not so the legal 
holder would be in a worse i>osition than the j>erson claiming by 
possession. The plaintiff has absolutely failed to overcome these 
presumptions and has not established any title by possession 
against the Murrays. The legal title must prevail.

It only remains to deal with some other contentions of counsel 
for the plaintiff. It appears that after William Murray got his 
deeds, James D. Langille leased a part of the property from 
Matheson and occupied it for some 8 or 9 years, but the evidence 
of the defendant is uncontradicted that Matheson spoke to his 
father, William Murray, about renting the place, and his father 
told Matheson that I^angille could have the property if he paid the 
taxes and left the cattle on the property, and that arrangement was 
carried out. Instead of being a fact in favour of the plaintiff's 
contention that he had such a possession of the property as eventu
ally ripened into a title, it is a clear recognition of William Murray's 
title and absolutely inconsistent with the theory set up by the 
plaintiff. It was also pointed out that several witnesses stated that 
they and in fact many of the neighbours helped Matheson with 
his work on the place, but those acts were quite different from
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those performed by the Murrays and whirh are referable only to 
ownership of the land.

It was also urged that the deeds were voluntary. I think the 
evidence falls far short of establishing this, but, assuming it to lie 
proved, I do not see how it can affect the position. Matheson had 
a right to give his property away if he saw fit to do so, subject, of 
course, to the rights of his creditors, if he had any. There is no 
evidence that he had any creditors in 1892.

The non-recording of the deed until after Matheson's death 
was also discussed, but once it is admitted that Matheson executed 
and delivered the deeds to Murray the fact that they were not 
recorded, even if unexplained, seems to be a matter of no 
importance.

Another matter much discussed at the argument was a state
ment by John A. Matheson to the effect that William Murray told 
him that the grantor. Matheson. had taken wood off one of the 
lots to repay *250 which he had previously loaned to Matheson, 
and which was secured by a mortgage on the property. It was 
said by counsel that this was after Murray got the deed of the 
wood lot, but I do not find that the witness fixed the date when 
the wood was cut. For all that appears from his evidence it may 
have lieen ltcfore Murray got the deeds; if so, it has no significance. 
There is a letter in the handwriting of the grantor addressed to 
C. E. Tanner, K.C.—but never sent—and which is dated January 
21, 1893, in which it is stated that he had given Murray the wood 
on a lot he had, black pines, and he adds: “So 1 have him pretty 
well paid.” He does not say when he gave Murray the wood, 
whether liefore or after the deeds. I do not think this writing was 
admissible in evidence but 1 do not see how it affects the case if it 
is admissible. Assuming, however, that Murray cut wood on this 
lot after he got the deed of it he would lie cutting his own wood 
unless there was some understanding as was suggested that the 
grantor was to have an interest in the property during his life. 
And again, the mortgage would be cancelled by the deeds. I 
think the probabilities all are that if Murray cut the wood in 
payment of his mortgage he did so before the deeds were executed.

On the supposition that it was after the deeds were given, 
counsel built up a theory that the deeds were only executed as 
additional security for the mortgage.
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There is no evidence of this, and the acts of ownership exercised 
by Murray, such as clearing 20 to 30 acres of land, building a large 
bam, etc., are all absolutely inconsistent with such a theory.

It was also suggested that the deeds were intended as wills, 
and not intended to be operative or effective until after the death 
of Matheson and, therefore, the property would be liable for his 
debts.

The delivery of the deeds to Murray shews the impossiUlity 
of accepting this theory. When delivered, they passed the legal 
title and vested it in Murray. Matheson could no longer control 
the property, and it is impossible to view the deeds as a will. One 
of the most elementary rules is that nothing can be construed to 
be a will which cannot be revoked in the lifetime of the testator 
and clearly these deeds could not be revoked.

The fact that the deeds were treated as passing the title (and 
William Murray took ]K)ssession under them so far as appears 
without any objection whatever by Matheson) shews conclusively 
that they were not intended to take effect as a will.

The appeal must be allowed and the action dismissed with 
costa.

Drysdale, J.:—The defendant claims the lands in question 
under deeds from one Matheson. On the face of the deeds his title 
seems good but he failed before the trial judge because as that 
judge says the deeds were worthless and bogus. I cannot under
stand this finding. On the argument before us, it was admitted 
that the deeds were properly executed and in the proper hand
writing of the grantor, Matheson. The only suggestion that the 
title was not in all resets regular was an argument that the 
grantee never recorded his deeds. This is not a contest under the 
Registry Act and I do not appreciate the point. Whether the 
grantee recorded his deeds or not does not affect the validity. 
The real question relied upon before us was the Statute of Limita
tions, plaintiff claiming 20 years’ possession under the grantor, 
Matheson. I find that this claim is not well founded. The grantee, 
Murray, did many acts in the way of occupation that must be 
referable to his title, e.g., building a bam on the lands, working 
part of the property and clearing a considerable proportion thereof, 
besides letting portions of the same. Matheson remaining in 
I>os8e8sion of a part can at most be said to be a joint possession 
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with Murray and inasmuch as Murray had a deed and therefore 
the possession is deemed to lie his. 1 can see nothing in the case 
that suggests the deeds to lie liogus or worthless and I would allow 
the appeal and dismiss the action.

Ritchie, E.J.:—I am in entire accord with the opinion of my 
brother Mellish, and do not desire to add anything to what he has 
said except to refer to the following authorities: Challis on Real 
Property, 104; Jackson v. Cadu'ell (1824), 1 C'owcn 622; Jackson v. 
Ddancey (1825), 4 Cowen 427.

As to the letter on p. 42 of the case being properly received in 
evidence: Wigmore on Evidence, vol. 3, s. 1778.

Mellish, J.:—The late Angus 8. Matheson, of Scotsburn in 
the county of Pictou, appears to have lieen a somewhat eccentric 
bachelor—a man of reputed intelligence, with a local reputation 
for knowledge of the law. He was a magistrate and wrote deeds. 
He held three lots of land, one a lot of 7 Yi acres on which he resided ; 
another lot adjoining this of about 80 acres, known as the Hender
son lot; both at Scotsburn; and a third lot, 3 or 4 miles distant, at 
Plainfield; the latter, apparently, was a wood lot.

In 1879 he mortgaged the Henderson lot to his brother, John A. 
Matheson, for $250. The mortgage was released in December, 
1891, when another mortgage was given to a neighliour, William 
Murray, apparently for the same amount.

The following May (1892) the mortgagor conveyed, or pur
ported to convey, his whole real estate in fee simple to the said 
William Murray by a deed dated May 7, 1892, covering the 2 lots 
first mentioned, consideration $1,450; and by another deed dated 
May 18, 1892, covering the wood lot, consideration $600.

The grantor remained upon the premises, living there alone 
(except for visits to his friends and neighbours) from 1866 till the 
time of his death in 1916.

The deeds which he had given to Murray were not recorded 
until 1916, after the grantor's death. Angus 8. Matheson died 
intestate and his brother, the said John A. Matheson, became his 
administrator. Finding the personal assets of the deceased 
insufficient to pay the debts, the administrator sold the lands in 
question under license of the Probate Court to the plaintiff, 
Annie A. Matheson. The latter claims in this action damages for 
trespass to said lands and an injunction. The defendant, Kenneth
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Murray, an a defence to the action claims that said William Murray 
owned the lands and that he as one of the heirs was entitled to do 
the acts complained of. William Murray died intestate in 1908 
leaving three sons, viz., the defendant, Kenneth Murray, of Tren
ton, N.S., Daniel H. Murray of Trenton, N.S., Alexander Murray 
of Scotsbum, N.S.

Alexander Murray seems to have been the only son living at 
home at the time of his father’s death. The father before his 
death had made a deed to this son of his property not including 
the lands said to have been conveyed to him by Matheson. This 
deed was left by the father before his death with one (ioodwill 
Clark, to be kept by him and not delivered to Alexander until 
after the death of Alexander’s mother. This mode of dealing with 
the deed is not without significance when we come to consider the 
intention of the parties in reference to the deeds from Angus S. 
Matheson to W’illiam Murray.

1 am not prepared to disagree with the trial judge as to what I 
conceive to be his findings of fact on the material points of this case. 
As I construe the reasons for the judgment appealed from, the 
trial judge has found that the deeds executed by Angus S. Matheson 
to David Murray w’ere without consideration, and were not 
intended to take effect as present conveyances of the property 
therein described. I think there is sufficient evidence to justify 
such findings. If it was the intention of the parties that the deeds 
should become operative if at all only on the death of the grantor 
as effective conveyances to the grantee, the acts of the grantee and 
his sons in reference to the property cannot be regarded as asser
tions of dominion over it. At common law a deed in fee cannot be 
made to commence infuturo and if this was the intention acted on 
by the parties there is an end of the defendant’s case, apart fr<» 
equitable considerations arising if the deeds were not voluntarx. 
The burden of proving such an intention is on the plaintiff, of 
course, and is to be inferred from what the parties did.

As to the intention of the parties; it is agreed that the deeds 
were not to be recorded and they were not in fact recorded during 
the grantor’s life. No consideration was paid when the deeds were 
executed and the subsequent acts of the parties point clearly to the 
conclusion that the consideration expressed in the deed was never 
paid. The defendant proved by the witness, Alexander Murray,
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called on his behalf, that according to the statement of the grantor 
the effect of the transaction was that the grantor “had fixed it so” 
that the grantee would “have it” when he (the grantor) was 
“done with it.”

The defendant, who is the chief witness, and apparently the 
only person who knew positively that the deeds existed outside of 
the immediate parties, explains the grantor's occupation of the 
premises by saying that his father agreed to rent the premises to 
the grantor on condition of the latter paying the taxes; there was no 
written lease. One would not expect lands that ostensibly cost so 
much should be let on such tenus. This lease theory is met by a 
further difficulty. If the grantor had become lessee of the j remises 
what justification had the Murrays for using the property during 
his tenancy in the way they claim to have used it? This witness 
offers the explanation that Matheson, the tenant, could only use 
what he "fertilised.” The tenant in fact used much more than he 
fertilised. The trial judge evidently disbelieved this witness as 
he was entitled to. lie is the only witness who offers any explan
ation of Matheson’s continued occupancy of the premises consistent 
with the theory that William Murray had bought and paid for the 
projierty. This witness also claims that his father and himself 
and brothers “cleared” some 20 acres of this property. Ilis 
evidence is entirely unsupported in this respect by the two brothers 
who were called as witnesses. The brother A lexander who remained 
at home admits working for Matheson and explains Matheson's 
possession of the property on the theory that Matheson was to 
have it till lie was done with it and that then the property should 
go to William Murray and his children, (pp. 31-32.) The nature 
of the “clearing” that was done is not explained, whether it was 
merely cutting bushes or removing stumps and stones. I think 
the trial judge was justified in finding that the Murrays exercised 
no acts on the property in assertion of present ownership and that 
Matheson was not a tenant of Murray. There is, perhaps, more 
than a suspicion that the deeds were given to Murray for a sham 
consideration, and, for the puisse of defeating Matheson's 
creditors, they would, if necessary, lie set up as pretended con
veyances and registered. Even if this were a collateral, or indeed, 
the sole purpose of the deeds, the plaintiff has still a title by pos
session as the acts relied on by the defendant could not, as such
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necessity never arose, he claimed to have been done even in 
pretended assertion of ownership of the property. As already 
pointed out, Matheson in December, 1891, mortgaged his property 
to Murray, apparently to enable him to pay off his brother, John A. 
Matheson, what was due him.

Was this debt still outstanding when the deeds were given in 
the following May? And was it considered as still outstanding by 
t he parties after that time? I think there is j ustification for answer
ing both these questions as the trial judge seems to have done in 
the affirmative. Counsel for the defendant told us on the hearing 
that this mortgage to Murray had been recorded. Matheson 
declares in a letter to Mr. Tanner, which was found in his effects, 
and apparently was never sent, that the mortgage was still unsatis
fied; this in 1893, the year after the deeds were given. Ifow could 
this be so if Murray held the property outright?

But it is said that this letter is not admissible in evidence. 
The document is marked G. 10 and merits careful consideration. 
The writer indicates that he is in financial difficulty and, besides, 
owes William Murray a balance on the mortgage, that he wants 
to save his property and get all his debts “in one place” by giving 
a mortgage for $250 or $300 to the Canadian Loan Co. I think 
this document is evidence of the fact that Matheson who was then 
admittedly in occupation of the property claimed to hold it as his 
own, subject to the mortgage. Such a fact is, 1 think, usually 
considered as evidence when the nature of one’s occupancy is in 
dispute. Further, as admissions against interest, I think the letter 
is evidence of the fact that Matheson was in debt to certain parties 
not named and also to Murray for a balance of the mortgage debt. 
I do not tliink the letter is to be read as primâ facie disclosing a 
contemplated fraud on Murray. Indeed, a careful ]>erusal of it 
would indicate that nothing was intended to be done behind 
Murray’s back. The scheme was to get all his debts, including 
the debt to Murray, in one place secured by mortgage to the 
Canadian Loan Co., a transaction which obviously would not be 
carried out without obtaining a release from Murray of the 
mortgaged land. The mortgaged lot and the one intended to be 
mortgaged, it will be noted from the letter, are apparently the 
same, the Henderson lot.

Some criticism was made on the hearing of the judge's apparent

N. 8.
8. C.

Matheson

Murray.

Mellish. J.



274 Dominion Law Kepohts. [46 D.L.R.

N. 8.
8. C.

Matheson
y.

Murray.

Relink. I.

finding that what was done by the Murrays in the way of farming 
this property was done for the purpose of extinguishing Matheson’s 
debt. It was pointed out that this was impossible as, according to 
other evidence, this debt was extinguished in 1894.

A careful perusal of the trial judge’s finding leads me to the 
conclusion that this criticism is not justified. In dealing with 
Kenneth Murray’s evidence he says:—

He claims to have been in possession of the land because he was 
exercising the right under his father of raising and clearing land to the 
extinction of his debt, but it was the most common circumstance in that 
part of the county to turn out and help Angus Matheson to do the things 
on his farm, as he was an old man and peculiar, and had no wife or family. 
The only real matter of any importance that Kenneth undertook to swear 
to as having amounted to doing something for the old gentleman was 
putting hinges on his gate, which had broken down.

By this I think the judge means to say in effect:—
Kenneth Murray claims to have been acting aa owner of the property 

and only admit» having done one trifling thing not aa owner but for 
Matheson. I do not think so, but consider what he did as having been done 
either to extinguish Matheson 'a debt or to help him out with the farm 
as the other neighbors were doing.

It is to lie noted also that in the winter time Matheson was in 
the habit of staying with neighbours, particularly the Murrays, 
which may also account for the neighbours taking wood and crops 
from the property as they frequently did.

I think the statements made by the parties, oral and written, 
are evidence under the circumstances just as their acts are evidence 
for the purpose of shewing how they were dealing with the property.

Kenneth Murray claimed that a bam had been built by one 
Harrington for his father. That was 14 years ago. The user of 
the bam would, I think, be stronger evidence as shewing for whom 
it was built and I cannot infer that it was used by anyone else 
except Matheson in the absence of other evidence. Matheson. 
after the deeds were given, leased pasture land to one Langillv. 
Kenneth Murray swears that he got permission to do this from 
Murray. Langille knew nothing of such permission, and Kenneth 
Murray may be swearing to a matter of inference rather than to 
a fact within his knowledge, a remark which is also applicable to 
his evidence in respect of the bam and other matters. As already 
pointed out the trial judge discredits him.

If the consideration was paid, one would expect the deeds to be 
recorded, and the agreement not to record them is some evidence
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that the grantee wa intended to have the power which lie had, 
in fact, of conveying the lands to someone else for value if he saw 
fit who would acquire a good title by recording his deed without 
notice. The grantee could, it seems, not lie entitled to possession 
of the lands until he paid the purchase money, and even if the 
deeds be regarded as naming a bond fide consideration, the mere 
fact of delivery to the grantee of the deeds must not he regarded 
too seriously, if the consideration was not in fact paid. It would 
be clearly inequitable to give effect to the deeds under such circum
stances. Griffin v. Clouet (1855), 20 Beav. 01 at pp. 65-06, 52 
E.R. 525.

The appeal should be dismissed with costs.
Appeal dismissed without costs on equal 

division of court.

THE KING v. ANDERSON.
Exchequer Court of Canada, Caseele, J. March 10, 1919.

Waters (| I C—63)—Wreck—Obstruction to navigation—Removal- 
Authority—Liability of “owner"—Sale.

Since the amendment of the Canada statutes in 1807, (R.8.C. lflOti, 
c. 115, s. 13), the owner of a wrecked vessel at the time the wreck was 
occasioned may be deemed the “owner" for the purpose of the statutory 
liability to the Crown for the costs of removing the wreck as an obstruc
tion to navigation, notwithstanding the sale of the wreck to a third party. 
[The Queen v. Mississippi d*c. Co. (1804), 4 Can. Ex., 208, distinguished.)

2. By virtue of the Canada statutes, 1000, c. 28, amending s. 18, c. 115, 
R.8.C., 1006, the authority of the Govemor-in-Council directing such 
removal is no longer necessary.

Information to recover expenditures incurred by the Crown 
in removing a wreck as an obstruction to navigation. The 
following information was filed on May 16, 1917:

To the Honourable the Judge of the Exchequer Court of 
Canada:

The Information of the Honourable Charles Joseph Doherty, 
His Majesty’s Attomey-tleneral of Canada, on behalf of His 
Majesty the King, sheweth as follows:

1. That prior to November 18, 1915, the defendant was the 
duly registered owner of the schooner “Empress,” O.N. 107761, 
registered at Bridgetown, Barbados.

2. That on or about Novemlier 10, 1915, the said schooner 
was burned to the water’s edge and gunk and liecame a total 
wreck while lying at anchor at the western entrance of Barrington
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Passage, Nova Scotia, a public navigable harbour of the Dominion 
of Canada, and subsequently the said vessel was duly condemned, 
and on or about November 18, 1915, the said wrecked vessel 
was sold and disposed of by the defendant.

3. That the wreck of the said schooner at the place where 
the same was so sunk as aforesaid caused an obstruction and 
impediment to the navigation of the said harbour of Barrington 
Passage and was a source of danger to vessels plying in said 
harbour.

4. That the said wreck of said schooner remained in the same 
position in said harbour of Barrington Passage for more than 24 
hours after being burned and sinking as aforesaid.

5. That His Majesty’s Minister of Marine and Fisheries for 
Canada, being of opinion that the navigation of said harbour of 
Barrington Passage was obstructed, impeded and rendered more 
difficult and dangerous by reason of the wreck, sinking, partial lx 
sinking or grounding of said schooner or part thereof, on or about 
November 17, 1915, notified defendant to remove said wreck, 
which defendant refused to do, and upon failure of the defendant 
to remove said wreck in pursuance of said notice His Majesty's 
said Minister of Marine and Fisheries for Canada after public 
notice calling for tenders for the removal of said wrreck accepted 
on or about April 6, 1916, the tender of Hugh Cann & Son, Ltd., 
of Yarmouth, N.S., for the removal of the said wreck and obstruc
tion at a cost of $750.

6. That the said obstruction and impediment so caused to 
the navigation of the harbour of Barrington Passage by the said 
wrecked schooner “Empress” was duly removed by the said 
Hugh Cann & Son, said wrork being completed on or about May 9, 
1910, and His Majesty’s Minister of Marine and Fisheries for 
Canada duly paid for the w ork performed in removing said wreck, 
to Hugh Cann & Son, the sum of $750.

7. His Majesty also paid the sum of $87.80, the costs and 
expenses incurred for the advertising of tenders for the removal 
of said wreck and the further sum of $24, being the expenses 
incurred in making an examination of said wreck and superin
tending removal of same.

8. That under and by virtue of the statutes of Canada, c. 115, 
R.S.C. 1906, and amendments thereto, the defendant as the owner
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of the said schooner "Empress” is liable for all the expenditure 
and costs made and incurred by His Majesty the King in removing 
the obstruction and impediment to the navigation of the said 
harbour of Barrington Passage caused by the wreck of said 
schooner “Empress,” less any sum received on a sale of said 
wreck, but His Majesty's Attorney-General alleges as the fact is 
that no portion of the said wreck was or could be sold, and no 
sum has been received by His Majesty the King in respect thereof 
whereby and by reason whereof the defendant is liable to pay to 
His Majesty the sum of 1861.80, being the sum so paid by His 
Majesty as aforesaid for and in connection with the removal of 
the wreck of the said schooner “Empress," and His Majesty is 
entitled by action to recover the said sum from the defendant.

9. The Attorney-General on behalf of His Majesty claims 
as follows:

(1.) The sum of Î861.80.
(2.) His costs of this action.
The defence, dated April 20, 1918, was as follows:
As to the information herein the defendant Charles Anderson 

says as follows:
1. He denies that said vessel became a total wreck, that the 

said Barrington Passage or part thereof where said vessel was 
lying is a public or navigable harbour of the Dominion of Canada, 
that the said vessel was duly condemned or condemned at all or 
that the defendant sold or disposed of said vessel or of said wrecked 
vessel.

2. He denies that the said wreck caused an distraction or 
impediment to the navigation of the said harbour of Barrington 
Passage or that it was a source of danger to vessels plying in said 
harbour.

3. He is not aware of and does not admit that His Majesty's 
Minister of Marine and Fisheries for Canada w as of opinion that the 
navigation of said harbour of Barrington Passage was obstructed, 
impeded or rendered more difficult or dangerous by reason 
of the said wreck sinking, partially sinking or grounding of said 
schooner or part thereof.

4. He denies that he was notified to remove the said wreck 
on or about November 17, 1915, or at all.

5. He denies he refused to remove the said wreck.
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6. He is not aware of and does not admit public notice calling 
for tenders for the removal of said wreck referred to in par. .5 of 
the information.

7. He is not aware of and does not admit the acceptance of 
tender of Hugh Vann * Co., for the removal of said w reck and he 
is not aware of and does not admit any of the statements or 
allegations contained in par. 5 of the information with reference 
to the removal of said w reck or the tender or agreement with Hugh 
Cann & Co., with reference thereto or the terms thereof.

8. He is not aware of and does not admit any of the state
ments or allegations contained in par. 6 of the information.

9. He is not aware of and does not admit any of the state
ments or allegations contained in par. 7 of the information.

10. He denies each and every of the allegations and state
ments of fact contained in par. 8 of the information.

11. As to the whole information the plaintiff says that the 
said wreck could have been sold and that there was enough of the 
said vessel or wreck to be sold.

12. The plaintiff will object that the information sets forth 
no cause of action inasmuch as it is not therein alleged that the 
removal of said wreck was under the authority of the Govemor- 
in-Council or that the wreck was so removed and sold as required 
by c. 115 of R.8.C. 19(l(i, Part 2, ss. 16, 17 and 18 as amended. 
The said Minister did not cause the said wreck to lie sold by public 
auction after lieing removed and the defendant will object that 
he is not liable for the cost of removal until after the sale of the 
wreck or obstacle so removed.

13. If the said wreck had lieen removed to a proper place the 
same would have been worth and could have lieen sold for a sum 
in excess of the amount required to remove the said wreck and by 
reason of the neglect or failure on the part of the said Minister 
or of the plaintiff to sell or attempt to sell the wreck or the part 
so removed the plaintiff is not entitled to recover from the defend
ant any part of the cost or expense of removing the said wreck.

14. As to the whole of the information the defendant will 
object that in point of law the same discloses no cause of action 
against this defendant.

15. As to the whole of the information, the defendant says 
that before the defendant received the notice referred to in par. 5
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of the information, to wit, on November 18, 1910, the said wreck 
had !>een sold by T. W. Robert non, of Harrington Passage, N.S., 
Receiver of Wrecks, on behalf of the owners and underwriters for 
the benefit of all concerned for the sum of 85 to M. A. Nickerson, 
of C larke’s Harbour in the County of Shelburne and Province of 
Nova Scotia. By the terms of the said sale the said purchaser 
assumed all liability and responsibility for the removal of the said 
wreck.

16. The defendant repeats par. 15 hereof and says that the 
said M. A. Nickerson neglected and refused to remove the said 
wreck wherefore the defendant did cause a third party notice to 
l>e duly filed herein and to be duly served upon the said M. A. 
Nickerson claiming indemnity from the said M. A. Nickerson 
to the extent of the plaintiff’s claim herein or such sum as the 
plaintiff might recover from the defendant with costs on the 
grounds herein and therein set forth.

17. The defendant repeats pars. 15 and 10 hereof and claim 
indemnity from the said M. A. Nickerson to the extent of the 
plaintiff’s claim herein or such sum as the plaintiff may recover 
herein against the defendant with all costs.

L. A. Lovett, K.C., for plaintiff ; J. McG. Stewart, for defendant 
Anderson; V. J. Paton, K.C., for third party Nickerson.

Cassels, J.:—An information exhibited by The King, on the 
information of the Attomey-Cîeneral of Canada, against the 
defendant Charles Anderson, claiming the payment of certain 
moneys expended in clearing Barrington Passage, N.8., from the 
wreck of the schooner“Empress” owned by the defendant Charles 
Anderson.

A third party notice was served upon one M. A. Nickerson, 
the defendant Anderson claiming that the wreck in question was 
sold to Nickerson, and that part of the purchase price was the 
removal by Nickerson of the wreck in question.

The case had not been set down for trial, but by agreement 
between the parties, with my consent, the action was tried as 
Mween the plaintiff and the defendant Charles Anderson.

Nickerson’s counsel consented to appear in order that he might 
have the right to cross-examine the various witnesses, it being 
arranged between the parties that the case between the plaintiff 
and the defendant Anderson should be tried, and if the plaintiff
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were held entitled to succeed then the trial as between the defend- 
rd party should come on at a subsequent date toEx. C.

Tax Kino be agreed upon.
The counselAnderson. The counsel arranged to put in written arguments, and I have 

subsequently received papers, endorsed arguments.
I think the plaintiffs have proved their case and are entitled 

to judgment for the amount claimed.
The defendant Anderson’s counsel alleged that the defendant 

Anderson was not the owner of the vessel, the vessel having been 
sold subsequently to Nickerson.

The date of the wreck was November 10, 1915, and the sale 
to Nickerson was on November 18.

The case of The Queen v. Mississippi <ft Dominion Steamship 
Co., 4 Can. Ex. 298, was decided in the year 1894. In that case 
it was held that the purchaser from the owner was the owner 
within the meaning of the statute then in force. Subsequently 
the statute under which that case was decided was amended by 
c. 23 of 60 and 61 Viet., 1897, which statute defined the meaning 
of the word “owner.”

The R.8.C. 1906, c. 115, s. 13, interprets the word “owner" 
as follows:

“Owner" means the registered or other owner at the time any wreck, 
obstruction or obstacle as in this part referred to was occasioned, and also 
includes subsequent purchaser.

Another objection raised was that there was no authority 
from the Govemor-in-Council directing the removal. S. 18 of c. 
115 provides that whenever under the provisions of the Act the 
Minister “has with the authority of the Govemor-in-Council 
caused to be removed,” etc.

In 1909, c. 28, 8 & 9 Edw. VII, assented to on May 19, 190(1. 
these words, “with the authority of the Govemor-in-Council. 
were deleted.

These seem to be the main defences.
Judgment to issue for the amount claimed by the plaintiff, 

and the defendant must pay the costs of the action.
Judgment for plaintiff.
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CLARKSON v. DOMINION BANK.
(Annotated.)

Supreme Court, of Canada, Sir Louis Davies, C.J., and Idingtun, Anglin, 
Brodeur and Mignault, JJ. March S, 1919.

1. Banks (§ VIII—160)—Line of credit—Written promise to pay—
Specific advances on specific u<x>ds—Bank Act, sec. 90 (n)— 
Security for indebtedness.

The written promise required by s. 90 (6) of the Bank Act (1906
R. 8.C., c. 29) refers to a specific loan then being negotiated for, and to 
specific goods promised to be given in security for such loan.

Where a line of credit has been renewed from time to time, and after 
each renewal the bank takes security not only for a present advance but 
for the whole prior indebtedness, the security taken for the whole debt is 
only valid for the amount of the loan made at the time it was acquired, 
but the security given for each individual advance is not released and 
docs not merge in the general security taken and so the bank is entitled 
to the benefit of all the securities.

2. Banks (§ V—125)—Further security to—Mortgage of Ontario
property—Mortgage of Quebec property—Law governing— 
Solvency or insolvency of debtor.

A manufacturing company agreed to give the bank a mortgage on 
Ontario property and also a mortgage on Montreal property as further 
security. The court held that as to the Ontario property the Ontario 
law applied so that the date of the promise to give the mortgage governed 
and as the company was then solvent the mortgage was valid, but as 
to the Quebec property the Quebec law applied and only the date when 
the mortgage was executed could be considered, and as the company 
was then insolvent the mortgage was invalid.

Appeal from a decision of the Appellate Division of the 
Supreme Court of Ontario (1917), 38 D.L.R. 232, 40 O.L.R. 245, 
affirming the judgment at the trial, 37 O.L.R. 591, in favour of the 
defendant bank. Reversed in part.

HeUmtUh, K.C., and J. B. Davidson, for appellant.
D. L. McCarthy, K.C., and Shapley, for respondent.
Davies, C.J.:—The principal and main question raised and 

argued on this appeal was as to the proper construction of ss. 88 
and 90 of the Dominion Act respecting banks and banking.

So far as is material for this case, s. 88 (R.S.C. c. 29) provides 
as follows:—

3. The bank may lend money to any person engaged in business as a 
wholesale manufacturer of any goods, wares and merchandise . . . manu
factured by him, or procured for such manufacture.

5. The security may be taken in the form set forth in schedule C to this 
Act, or to the like effect.

S. 90 enacts:—
90. The bank shall not acquire or hold any warehouse receipt or bill of 

lading, or any such security as aforesaid, to secure the payment of any bill, 
note, debt or liability, unless such bill, note, debt or liability is negotiated or 
contracted :
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(a) At the time of the acquisition tliereof by the bank, or 
, (6) Upon the written promise or agreement that such warehouse receipt

or bill of lading or security would be given to the bank.

The hank's contention which was adopted and followed in the 
judgment appealed from was that the written promise referred to 
in sub-s. (6) was not one required to lie given contemporaneously 
with a proposed loan or advance or having reference to any specific 
goods or property to lie secured, hut was a blanket promise suf
ficient to cover any future loans or advances which the bank might 
make the promisor up to the time when it was acted upon and 
security taken. That time might lie as counsel boldly put it in 
argument 5 or 10 years after the promise given, and would enure1 
to cover as well loans subsequently made from time to time to the 
promisor as property which was not even in existence when the 
promise was made.

The appellant, on the other hand, submitted that such a 
written promise as the Act referred to was one having reference 
to a specific loan then being negotiated for, and to specific goods 
proposed to lie given in security for the loan, stated in the Act as 
an alternative to the acquisition by the bank of the security itself 
in those numerous cases in which the loan had necessarily to lx* 
advanced to enable the borrower to obtain possession of the goods 
so that he might give the bank the security.

i have had no hesitation whatever in adopting the appellant s 
contention on that point. In construing such a very important 
section as the one in question, which validates a secret and un
registered security on personal property not in possession of the 
grantee bank and in direct opposition to all provincial laws on 
the subject requiring registration of such a security, one must 
exercise one’s common sense and common knowledge. I cannot 
believe it ever was the intention of parliament to pass a law having 
the object and purpose contended for by the bank.

The section is a prohibiting one. It declares the bank shall 
not acquire any warehouse receipt or bill of lading or such security 
(Form C) as aforesaid to secure payment of any debt or liability 
unless such debt or liability is contracted at the time of the acquisi
tion of the security, or upon a written promise that such security 
would be given.

To my mind the object, intent and purpose of the section was
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plain and is sufficiently well expressed, though perhaps not so
clearly as to remove all doubt. Primarily the section required H C.
that the taking of the security should he contemporaneous with CLjüiâsox
the negotiation or contracting of the debt or loan. If, however, 1>|M'N| N
for any reason that could not he done, and scores of reasons arise Manx

to one’s mind of conditions in which it could not, then the alter- o«^7cj
native of a written promise is suletituted for the execution of the
security. But the written promise to give security hail reference,
and reference only, not to a future délit or loan to lie sulieequently
made, but to the then délit or loan lieing negotiated and to the
gissls and personal property then existing which it was proposed
to give security upon, and with reference to which negotiations
were taking place. It was only intended in my opinion to cover
cases where the actual security could not lie given liecauae of the
non-possession of the goods or property at the time by the lior-
mwer. But it had no reference to future or other loans than the
one for a specific amount then lieing negotiated or to other goods
Hum those specific goods which were to lie secured by such loan.

Take an everyday occurrence and it can be multiplied by 
scores and hundreds. A merchant purchases a load of produce 
and it arrives at its deetinatkin. The bill of lading and draft for 
purchase-price attached are sent to a liank. The purchaser, to 
get possession, must pay the draft and possibly the freight, carriage 
and other chargee before he can get possession. He applies to a 
bank for an advance or kian to enable him to get possession of the 
gissls. The iiank makes the loan on his written promise to give 
wan-house receipt or Form C of the Aet, as the case may be, as 
security when he gets full possession and not till then ran he give 
the warehouse receipt or the statutory security C. So he gives 
the bank the alternative written promise in the words of the 
statute
that such warehouse receipt or bill of lading or security would be given to 
the bank.

This is only one illustration of the many hundreds of cases in 
which the “written promise" is made by statute sufficient to take 
the case out of the express prohibition in the section of the Bank 
Act acquiring any of the securities including Form C mentioned. But 
the "written promise,” so made by the section an alternative to 
the execution of the security itself where the borrower is not in a



284 Dominion Law Reports. [46 D.LJL

CAN.

sTc.
Clarkson

Dominion
Bank.

Deriee, CJ.

position to give the security, does not extend nor relate to any 
other loan than the specific one being negotiated or to any other 
goods than those to which specifically the negotiations for a loan 
relate. It is obvious, of course, that some time must elapse 
before, in the illustration I have given, the borrower is in a position 
to give the security, and the alternative of the written promise to 
give it in sub-s. (6) of the section is given so that the bank max 
not lie without security for its money which it had to advance to 
enable the borrower to get the goods.

I am quite unable to find anything in the case of the Imperial 
Paper Mills Co. v. Quebec Hank (1913), 13 D.L.R. 702, 110 L.T. 
91, which touches the construction of s. 90 or the true meaning 
to be given to the words “written promise” in sub-s. (6).

Assuming that I am right in my construction of s. 90, I am not 
sure that it can make a material difference in the ultimate result 
in this appeal, for the plain reason that the hank in every case 
where they made a loan to Thomas Bros. Ltd., and took from that 
firm security in Form C as provided in s. 90, included the con
temporaneous advance or loan made by them in the amount for 
which the security was taken. To that extent, therefore, the 
security would stand. It is true they also included, along with 
the contemporaneous loan, other loans which they had made to 
Thomas Bros., making the security cover as well the amount 
they had a right to take it for, viz. :—the contemporaneous loan, 
as also a very large number of other loans which they had no 
right to include. This inclusion not being within the statute in 
my judgment could not, of course, have the effect of making the 
security effective quoad these outside loans, nor could it invalidate 
the security so far as the contemporaneous loan was concerned.

Then as regards the mortgages I am of the opinion that the 
findings of fact of the trial judge as to the insolvency of the Thomas 
Bros. Ltd., and as to the absence of knowledge on the part of the 
bank and its manager of the insolvency, and as to the previous 
promise made to give such mortgage, confirmed as those findings 
were by the court of appeal, should not lie interfered with so far 
as the Ontario real estate is concerned. The trial judge, in 
making his finding, evidently did so by accepting the evidence of 
the bank manager, Anderson, as to the insolvency of the manu
facturing company, and as to the promise to give the mortgage.
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It was to some material extent a question of credibility. I, 
therefore, think hie finding, with regard to the mortgage of the 
Ontario real estate, confirmed by the apiieal court, should not lie 
interfered with. But with ree|>ect to the Queliec real eetate, 
different considérations arise. A mortgage of such lands cannot 
lie upheld, as I understand the law, based upon conditions existing 
when the promise to give the mortgage was made, but upon the 
conditions existing at the time of the giving of the mortgage. No 
evidence was given before the trial judge or the court of appeal 
as to the law of Queliec on the question of the validity of mortgages 
taken at a time when the mortgagor was insolvent. It is clear 
that such a mortgage in that province cannot l»e sustained by 
virtue of a previous promise. As a federal court it is our right 
and duty to take judicial notice of Queliec law, and I have reached 
the conclusion that, so far as the mortgage of Queliec real estate 
is concerned, it was invalid, and should lie so declared liecause at 
the time of the giving of the mortgage the Thomas Brothers were 
insolvent.

1 would, therefore, allow the appeal as to the mortgage on the 
Queliec lands with one-quarter of the costs of the ap|ical as the 
lioint was a minor one. As to the $17,600 advanced by the bank 
after the tiling or presentation of the petition for liquidation, no 
lioint or question was raised by the liquidator on the argument 
of this appeal. We, however, referred the questions arising out 
of these advances back to the parties for what they might have 
to say regarding the rights of the bank respecting them. After 
leading these supplementary factums or statements we are of the 
opinion that if the parties cannot agree as to the rights of the 
hank with respect to these advances, and the proceeds of the 
goods and chattels which these moneys were advanced to improve 
so as to enable them to be sold more profitably than in their 
unfinished state they could lie, it should lie referred to the proper 
officer of the court below to determine whether any of these 
alliances were made under s. 20 of the Winding-up Act in wliich 
case the bank should be entitled to the lienefit of the securities 
taken and if not so made to determine whcthei the advances were 
made by the bank in the interest of the estate generally and for 
the completion of the partially manufactured goods and chattels 
to make them marketable and salable, in which case the advances
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so made should he repaid to the hank out of the proceeds of such 
sales, and any balance left paid over to the liquidator as part of 
the assets of the insolvent estate.

11)inoton, J.:—The most imjKirtant question raised herein 
is whether or not the condition upon wliich a hank is enabled by 
88. 88 and 90 of the Bank Act, c. 29 R.8.C. (1906), to lend money 
upon the security of goods as therein specified, was duly observed 
by respondent in its dealings now in question with Thomas Bros., 
Ltd.

The parts of said sections relative to that in question herein, 
being sub-ss. 3 and 5 of s. 88, are as follows:—

(3) The bank may lend money to any person engaged in busmen» as a 
wholesale manufacturer of any goods, wares and merchandise, u|Min t In
security of the goods, wares and merchandise manufactured by him, or pro
cured for such manufacture.

(5) The security may be taken in the form set forth in schedule C to this 
Act, or to the like effect.
S. 90 (l) is as follows :—

(1) The bank shall not acquire or hold any warehouse receipt or bill of 
lading, or any such security as aforesaid, to secure the payment of any bill, 
note, debt or liability, unless such bill, note, debt or liability is negotiated or 
contracted :

(a) At the time of the acquisition thereof by the bank ; or
(6) Upon the written promise or agreement that such warehouse receipt 

or bill of lading or security would be given to the bank;
Provided that such bill, note, debt or liability may be renewed, or at the 

time for payment thereof extended, without affecting any such security.

As far back as January, 1908, we are informed, the company 
owed the respondent about 6200,000 and so continued up to the 
time it was put in liquidation early in 1914.

The amount of indebtedness to the bank varied and for some 
time exceeded that sum. But whatever it was it is claimed by 
respondent securities had been taken upon goods as specified by 
writings conformable with Form C in the schedule to the Bank 
Act.

I cannot find that any of said writings in fact observed the 
requirements of the Act.

In the latest, dated May 12, 1914, produced in the printed 
case as a fair sample of many others in the record, the first, and 
for our present purpose the most essential, part, reads as follows:—

In consideration of an advance of two hundred and thirteen thousand, 
four hundred------------------dollars, made by the Domiaion Bank to the under-
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Higned for which the said bank holds the following bills or notes: (1 ) the products 
of agriculture, the forest, quarry and mine, the sea. lakes and rivers, the live 

(1) Those mentioned on back hereof.
and dead stock, and the products thereof and the goods, wares and mer
chandise mentioned below, are hereby assigned to the said bank as security 
for the payment of the said bills or notes, or renewals thereof of sulestitutions 
therefor and interest thereon.

This security is given under the provisions of s. KK of the Bank Act and 
is subject to the provisions of the said Act.

Those mentioned on the hack thereof consist of one hundred 
and three items headed:—
Date of Promisor When imyable Amt.

Note
Vndemeath the word “promisor” is written the words “Thomas 

Bros., Ltd.,” and underneath “when payable” “demand.”
The dates of these notes run from “Sept. 20” to “May 12.” 

The year in which given in not stated.
If we try to ascertain that, and turn to the foot of the docu

ment we find the following:—
This security is given pursuant to the written promise or agreement of 

the undersigned and es|tecially of agreement. dated 29th day of January, 
1914.

Dated at St. Thomas the 12th day of May, 1914.

On calling the attention of respondent's counsel to this I wing 
founded on a promise dated January 29, 1914, yet running hack 
to transactions as early as September 20, 1913, if I understand 
the document aright, he said there were other documents which 
preceded and covered those items anterior to January 29, 1914.

Assuming that to be so, how can respondent justify bringing 
them forward, as it were, to be incorporated with tliis document? 
How can it hope to make this document effective for the purpose 
of comprehending transactions of an earlier date than the promise 
relied upon? It certainly could not be permitted to so extend 
retroactively the operation of the later promise, or the still later 
lien contract as to include earlier advances than the dates of 
cither the promise or the lien contract or as to include under or by 
virtue cf either a claim upon goods over which Thomas Bros. Ltd. 
had neither actual nor prospective dominion by virtue of any then 
existent contract, either when the promise made or lien given.

Then where are we to draw the line? If we draw it at the 
date referred to in the instrument as the date of the promise, can 
we be quite sure that we cover thereby all that might rightfully 
have l>een considered as falling within the statute?
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And supposing we do assume we are right in our guess, what 
of the anterior promises evidently contemplated to have been had 
in view by the contracting parties.

Again, which of the written promises or agreements are we to 
adopt?

The draftsman realized as the fact is and, I submit, law also, 
that the statute contemplates the existence of only a single promise 
and that in writing which may and must be the basis of the trans
action in order to validate it.

But then he presents us with the impossibility of selecting 
some one, out of possibly many written promises or agreements, 
and that especially of agreement dated January 29, 1914, to 
support this security which I now present as a test of what the 
judgment of the Appellate Division rests upon.

1 am also oppressed with the language of the instrument 
presenting the foundation of the whole transaction as, let it be 
observed, an advance of $213,400.

It is not a group or series of transactions that the statute 
enables the bank to lend in respect of, and then provides for a 
security to be given therefor, but a single transaction, a single 
advance, and an existent single article or assortment of goods 
definitely specified and ascertainable by following the description 
thereof in the instrument, is respectively what the statute con
templates and provides for, by its express terms.

It is the certainty of identification both of the subject-matter, 
and of the intended specific contractual relation in respect thereof, 
which the statute requires. No doubt facility of identification, 
in order thereby to prevent fraudulent practices, was also aimed 
at. But, above all, a strict and complete compliance with the 
conditions upon which an exceptional power was given banks, is 
imperatively required. To go beyond those is to produce that 
which is ultra vires and hence void.

And the respondent by its systematic course of conduct clearly 
indicates a conception of its limitations and duty in accord with 
such a view of the statute by getting, or perhaps pretending to 
have got, on each new advance a new lien security to cover it; 
yet, inconsistently with such view, at each of same steps trying 
to cover something else.

It seems to have hoped by a metaphysical process, as it were.
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to enable the judiciary to reach the conclusion that a repetition 
once a year or thereabouts of a general promise could lie converted 
by a transferable mode of thought, into a divisible or multiple 
promise self-adaptable to meet any such situation that possibly 
could arise in the course of the contractual relations lietween itself 
and the borrower.

Why did the inventor of the annual promise plan not proceed 
a step further and substitute as a counterpart thereof, periodical 
loans and acceptances of lien securities therefor, modelled after 
that in Form C professed to lie followed? Am I right in surmising 
that it possibly was felt the judiciary could not lie expected to 
accept or assent to so much at one time?

However that may lie, the transaction must lie as to an 
advance to a wholesale manufacturer upon some of such goods, 
wares and merchandise as manufactured by him, or procured for 
such manufacture.

I am unable to see how such an instrument as this resting upon 
a statute which seems in every line of the relevant sections to 
contemplate actual specific loans to lie made upon the security 
of specific goods or such as specifically pointed to in writing, or 
can lie manufactured out of those so indicated with such definite
ness as to enable them to lie effectively traced and identified can 
be upheld.

I was at first disposed to think that as to the item for advances 
made at the time when it was given it might become a security 
upon the goods descrilied, and hence as these instruments were 
numerous the respondent's claim might be maintained for some
thing substantial.

But the more I have considered the matter, the more absurd 
does such an instrument seem as a means of executing the power 
conferred by the statute. In substance as a result of the respective 
dealings embraced in each, the others are like unto this.

Then again the only promise relied upon is that contained in 
the request addressed to the bank for a line of credit.

That, if held effective, would reduce the legislation to some
thing quite ridiculous.

It would be equally good as a compliance with the statute if 
made when a man opened an account, and signed it then, and acted 
in accord therewith for the life of his business, whether a year or 
score of vears.
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I cannot think that was the sort of thing which was had in 
view by the conditional requirement of huIhs. (6) of s. 90, quoted 
above.

Nor can I see how the case of Imperial Paper Mills v. Quebec 
Bank, 13 D.L.R. 702, touches the question at all.

The object of the legislation evidently was to limit the power 
of the banks, when taking security of that kind at all, within the 
narrow limit of doing so at the time of each transaction; or at that 
time having a specific promise in writing relative to a specific 
advance.

And the evidence in this cast* furnishes abundant evidence of 
the wisdom of so restricting the power of the bank.

It would have been better for respondent and all concerned 
had the statute been observed in the sense in which I now hold it 
should be read.

In this view the am endment of suint. 4 of s. 88 in the Bank 
Act as it now stands, need not lie considered.

Nor, upon the material before us, need any of the other like 
securities be considered.

If in the long course of dealings between the parties in question 
there were any isolated cases of securities given, which can ixwsibly 
fall within the meaning of the statute, there should be a reference, 
if respondent desires it, to take an account thereof and report, 
subject to further directions, upon evidence distinctly proving the 
facts of a present advance, and sj>ecific goods being given as 
security, and not depending merely upon the production of some 
pieces of paper and evidence of an agent who does not know the 
facts, but only speaks to a system existent at some time.

In the mortgage securities called in question I, as the result 
of a perusal of the evidence, and especially the correspondence 
between the head office and local agent, liearing thereon, am quite 
convinced that the respondent well knew when the mortgage was 
taken on the Montreal property that the company was insolvent 
and that continuing in business was, for its own purposes, a 1 letter 
expedient than winding it up.

It had only been by careful nursing and direction on its part 
until that and possibly other securities were got, that the insolvency 
had not been exposed to the world at a much earlier date.

I think there is no difficulty in reaching and setting aside such
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a contract made in this province between the respondent and its 
debtor, as this was, and of necessity had to be here—though 
registration as result thereof had to conform with the Quebec law.

As to the other security I entertain a different view.
The condition of the concern was not so obviously hopeless at 

the date of the execution of the chief mortgage as of that of the 
later one.

Again that earlier mortgage was preceded by an agreement 
which may be upheld so far as restricted to antecedent debts, and 
within those limits may protect the mortgage without rendering 
it offensive against the prohibition restricting banks from making 
loans on real estate.

With some doubt I have in relation to that aspect of the matters 
involved, but not touched upon in argument, I incline to hold the 
mortgage may lie upheld.

Yet I must say that, with the intimate knowledge the respond- 
ent had of the company’s actual financial condition and mode 
of operating, it is difficult to understand how it could have hoped 
for any other ultimate result than that of its lieing forced into 
liquidation.

If called upon to pay, which is the crucial test, it must have 
lieen held insolvent by any shrewd business man acquainted with 
its affairs. It is more in deference to that of others than to my 
own judgment that I assent to the judgment below in that regard.

I think the appeal should be allowed with costs throughout in 
regard to the main objects of the appeal as indicated herein.

Anglin, J.:—The appellants, who are the liquidator and a 
creditor of Thomas Bros. Ltd., an insolvent manufacturing com
pany in liquidation, brought this action to set aside two mortgages 
on real estate and pledges of certain goods, purporting to have 
lieen made under sub-s. 3 of s. 88 of the Bank Act (R.S.C. 1906, 
c. 29, and 3 & 4 Geo. V. c. 9), held by the respondent bank for an 
indebtedness of the company which amounted to alxiut $213,400 
on May 12, 1914, twelve days after the winding-up order was 
made.

The bank apparently received payments and made advances 
up to that date. The advances lietween March 25, the date of 
presentation of the petition for winding-up, and May 1, the date 
of the winding-up order, amounted to $15,400. After May 1,
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$2,200 more was advanced. The company’s indebtedness to the 
l»nk, however, which on March 24 amounted to $228,827, had 
lieen reduced on May 12, when the last advance of $200 was made, 
to $213,400. The earliest outstanding note on March 25, 1914, 
bore date August 16,1913. If those outstanding notes represented 
actual contemporaneous advances, as the bank maintains they did, 
they would all fall within sub-s. 4 of s. 88 of the Bank Act which 
came into force in July, 1913. The bank had put its representative 
in possession on March 24, 1914. By sulwequently realising on 
its securities (except the St. Thomas mortgage) it had reduced the 
company's debt to $135,000 at the date of the trial.

Except as to such of the pledged goods as were dealt in but 
not manufactured by the company, which are not now in question, 
the action was dismissed by Sutherland, J., 37 O.L.R. 591, and on 
appeal by the plaintiffs the appellate division sustained his 
judgment, 38 D.L.R. 232.

The attack on the real estate mortgages as fraudulent and 
void against the liquidator and as calculated to hinder and delay 
the creditors of the company, which was but faintly pressed at 
bar, in my opinion fails on the facts stated in the judgment de
livered by the learned trial judge and affirmed in the appellate 
division. Anderson’s evidence, having lieen believed by the judge 
who saw and heard him give it and by the appellate division, 
should not be rejected here unless under very exceptional circum
stances.

The Ontario mortgage is supported by the promise of May, 
1912. On the facts found by the trial judge and accepted by the 
appellate division, notorious insolvency within art. 2023 C.C. 
sufficient to invalidate the Quebec security was not established, 
and the insolvency of the company was not known to the bank 
when it was taken. Art. 1035 C.C. The plaintiffs' attack on 
this mortgage, however, was based entirely on the Ontario statute, 
R.S.O. c. 134, s. 5. They did not invoke the Quebec law. But 
see Morrow v. Hankin (1918), 45 D.L.R. 685, 58 Can. S.C.R. 74, 
and Logan v. Lee (1907), 39 Can. S.C.R. 311. Before setting 
aside this hypothec I should have to consider very carefully the 
jurisdiction of the Ontario courts to do so.

The case presented as to the securities under the Bank Act 
demands fuller consideration. Sonne facts in addition to those
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which I state and extracts from the relevant documents that may 
serve to make more comprehensible the situation out of which the 
questions discussed arise appear in the judgments below.

Prior to 1908 the company’s line of credit with the bank did 
not exceed $150,000. In that or the next year it was increased 
to $175,000, and later, in 1909, to $200,000, continuing at alx>ut 
that figure until the date of the insolvency. During the same 
period the company’s indebtedness to the bank varied slightly. 
Seldom below $200,000, it would appear to have reached a maxi
mum of $233,000 about April 16, 1914.

To quote from the judgment of Maclaren, J.A., 38 D.L.R., at 
p. 234 :—

The records of the transactions in question were kept by the bank in two 
separate accounts, called respectively the purchase account and the sales 
account. The former contained on the credit side a record of all the demand 
notes which the company gave from time to time, generally for round amounts 
ranging from f1,000 to $10,000. On the debit side were entered all cheques 
given for payment of goods, wages, expenses, interest, etc. On the credit side 
of the sales account were entered the cash deposited, cheques of customers, 
drafts for collection, etc. On the debit side the demand notes of the company 
paid off from time to time, customers’ notes or drafts returned unpaid, etc.

As the trial judge said, however, 37 O.L.R. at 601 :
The two accounts had to be looked to to ascertain the exact standing of 

the customer with the bank, from time to time, and advances were made to 
the company in the advance account (called by Maclaren, J.A., the purchase 
account), as they had credits in the other account. The two accounts had, of 
course, relation to each other and seemed in reality to be treated as one account.

The evidence of the bank manager establishes with reasonable 
certainty that each of the demand notes given from time to time 
for the sums placed to the credit of the purchase account was 
not a renewal note in any sense, but represented an actual advance 
made at the time the note was taken—an actual increase by the 
amount of the note (through withdrawals of its proceeds made by 
the company then or within a day or two afterwards) of the 
company’s indebtedness to the bank as shewn by its net debit 
balance taking the two accounts together. It should perhaps be 
noted that discount was not deducted from the notes. Their face 
amounts were credited to the purchase account and bore interest 
at 6%. The trial judge says:—

It seems to me from the evidence in this case that the bank was from 
time to time making advances and taking security under s. 88 of the Bank 
Act.
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Ah Maclaren, J.A., says, p. 236, distinguishing this case from 
Rank of Hamilton v. Halstead (Hoisted) (1897), 28 (’an. 8.C.R. 
235, 27 O.R. 435, 24 A.R. (Ont.) 152.

So far as the evidence goes, the company had always the privilege of 
drawing the full amount that had been put to its credit through the negotia
tion of the demand notes.

The moneys represented by each of the demand notes were 
actually “placed freely at the disposal of the customer,” as in 
Ontario Rank v. O'Reilly, 12 O.L.R. 420, at 432, “ were placet! 
under the control of the company,” Toronto Cream dr Rutter Co. 
v. Crown Rank, 16 O.L.R. 400, 413.

In the Halstead case, 27 O.R. 435, at p. 439, as pointed out by 
Meredith, C.J., whose judgment was approved in this court :—

Not a farthing of the amounts which the notes represented could be 
touched by (the customer) or made available by him for any purpose.

The practice in the case at liar was from time to time to retire 
the demand notes longest outstanding by cheques of the customer 
drawn on its “Sales Account” or by charging up the amounts 
of such notes against its credit balance in that account. The 
advances were made quite independently of such retirements.

Concurrently with the taking of each demand note and the 
placing of the moneys represented by it to the credit of the " Pur
chase Account,” from which they were subject to withdrawal 
by the company at its will, the bank took a pledge under s. 88 of 
the Bank Act on all the raw material, manufactured goods and 
goods in process of manufacture in the customer's premises. 
Down to March 7, 1914, two separate documents were obtained 
on each occasion, one a pledge or security for the advance then 
lieing n ade (demand note contract), the other an “omnibus 
security” (as I shall term it for lack of a better name), for that 
advance and such prior advances as were represented by demand 
notes then outstanding (t'.e., not yet retired as above explained), 
a list of which was indorsed on the hack. After January 29, 1914, 
new forms of the omnibus security were used in which the goods 
are somewhat more fully described but no special allusion is made 
to the amount of the concurrent advance. Some ten advances, 
amounting in all to $17,000, appear to have lieen made between 
March 7 and the date of presentation of the petition for winding- 
up, March 25, 1914. No document similar to the earlv “ Demand
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Note ('ontrafts" was taken as security for any of the advances 
subsequent to March 6. On the back of the omnibus security 
obtained when each of them was trade was indorsed a list of the 
then outstanding notes, and the security was stated on its face 
to be given in consideration of their total amount, the last item 
in the indorsed list being uniformly the amount of the note for the 
actual concurrent advance. On the last of these securities taken 
More the winding-up—that of March 24, 1914—77 of the 103 
notes in the indorsed list l>ear dates between August 16, 1913, and 
January 29, 1914, and only 26 l>ear subsequent dates. Yet the 
document purports, as do all the securities taken after that date, 
to be given pursuant to a written promise or agreement of January 
29, 1914. I shall have occasion again to advert to this fact.

The securities taken before January 29, 1914, contain no 
explicit reference to an antecedent written promise, although such 
a promise that security would lie given under s. 88 of the Rank 
Act had been obtained by the bank annually or oftener when the 
line of credit for the ensuing period of a year, or less, as the case 
might l>e, was arranged for. Whatever may lie its value as 
security for previous advances, 1 know' of no good reason why each 
of these documents taken on and after March 7, 1914, should not 
be a perfectly good and valid security under s. 88 (3) and clause 
(a) of sub-s. 1 of s. 90 of the Bank Act for the actual concurrent 
advance.

I am satisfied that all prior securities were not discharged by 
subetitution or merger as the result of the taking of the new- 
general security given when each fresh advance was marie. This, 
in my view, is really the crucial question in this case, and it is 
perhaps regrettable that more attention was not given to it in 
argument. If there was no merger of earlier in later securities— 
if the securities taken concurrently with each advance are still 
alive and enforceable—the bank's position seems to me to lie free 
from difficulty, since the requirements of clause (a) of suint. 1 of 
s. 90 are met. On the other head, if there was a merger or sul>- 
stitution—if the last security taken absorbed and extinguished 
all prior securities held for the advances for which the outstanding 
notes indorsed upon it had lieen given—the stated consideration 
included them—it is obvious that it would be necessary to establish 
that as to such prior advances—past indebtedness—the absorbing
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or substituted security was given pursuant to a promise or agree
ment that would satisfy clause (6) of sub-s. 1 of s. 90. The 
question of merger or sulistitution is only of importance if the 
omnibus securities taken on the occasion of each advance cannot lie 
supported in respect of the prior indelitedness included in the 
stated consideration; and it is on that assumption that it is now 
discussed.

Strong as the legal presumption of merger of an earlier security, 
which arises upon the taking of a new security of a higher nature 
for the same debt, undoubtedly is (Price v. Moulton (1851), II) 
C.B. 561,138 E.R. 222), it yields to satisfactory proof of a contrary 
intention (Commimoner of .Stamp* v. Hope, [1891] A.C. 476,483-4), 
and there is no such presumption where the new and the old 
securities are of equal degree. 7 Hals. 457; Preetoti v. Perton 
(1601), Cro. Elis. 817, 78 E.R. 1043:—

A good prior security will not be held to merge in a later inoperative one. 
Chetwynd v. AUen, [1890] 1 Ch. 353, at 358, per Romer, .1.

Substitution, like merger, is largely a question of intention. 
Ex parte Willement, 3 Deac. 364. Where the taking of further 
security is the real purpose of the new instrument there is 
no extinguishment of the earlier security. Twopenny v. Yoinuj 
(1824), 3 B. & C. 208, 107 E.R. 711. The principle underlying 
the equitable doctrine that merger of estates and merger in the 
fee of a paid-off mortgage security on real estate are questions of 
intention actual or presumed, and that an intention to keep a 
charge alive will lie presumed when that is for the lienefit of the 
person against whom it is sought to set up merger. Re Pride. 
[1891] 2 Ch. 135, 142; Adame v. Angell (1877), 5 Ch. D. 634, may 
well be applied where merger or sulistitution of securities on 
personal property is claimed under circumstances such as those 
now before us. No reason ran lie suggested why the bank would 
willingly part with or permit the extinguishment of any security 
held by it in a case such as this. It would lie so contrary to what 
is commonly well understood to be the practice of bankers—so 
obviously contrary to the bank’s interest, that I should require 
clear and convincing evidence that such a merger or substitution 
was intended before admitting that it had in fact taken place.

In the securities taken before January 29, 1914, the customer 
is made to represent that the goods pledged “are free from any
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mortgage, lien or charge thereon.” I take it tliat was intended 
to mean other than liens or charges held by the bank itself, although 
it would certainly have been more satisfactory had this exception 
lieen expressed as it is in the securities taken on the new forms in 
use after that date.

I agree with the observation made by counsel for the plaintiffs 
in the course of the trial that “there is nothing in the documents 
themselves to shew whether they are in substitution or not.” 
Yet my inference from them, paying due regard to the surrounding 
circumstances, would be that no merger or substitution was 
intended.

The question of intention, however, is not left entirely to mere 
inference. The bank manager was called as a witness by the 
plaintiffs. In answer to questions put by their counsel on direct 
examination (of course without objection being taken on behalf of 
the defendant), he gives this evidence:—

Q. Looking again at this last receipt taken under s. 88, I see it is for 
$213,400? A. Yes.

Q. That amount represents the amount of notes going back to what date? 
A. Represents the amount of notes going back to September 20, 1913.

Q. All those notes that are represented on the back of this contract were 
also represented in numerous other contracts which you took after .September 
20? A. All the notes that were unpaid would be.

Q. You took a new contract with every note? A. With every note.
Q. So that at the time you took this contract did you hold all these other 

contracts? A. We held all those other contracts.
Q. You held contracts dated the date of each of those notes? A. We 

held contracts dated the date of each of those notes.
Later in his direct examination, in answer to a question pressed 

by counsel for the plaintiffs, notwithstanding objection, the 
witness first said positively that there was no substitution of new 
securities for older ones and, a moment or two later, that “it never 
entered into my head until now' whether I took it (the later 
security) in substitution or not.”

The plaintiffs can scarcely complain if this evidence elicited 
by them from their own witness is used against them. So far as 
it may be admissible it goes to confirm the inference that I should 
draw’ without it from the circumstances that merger of, or sub
stitution for, earlier securities was not intended.

From the whole case I gather that the banker’s idea in taking 
securities in this omnibus form after July, 1913, was that some-
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thing of the kind was necessary in order to obtain security on the 
new goods brought in to replace those sold and taken away in the 
ordinary course of business. That I think may fairly be said to 
be the purport of the bank manager's testimony. Whatever 
advantages it may have had liefore the amendment to the Bank 
Act of 1913, this practice has lieen unnecessarily, and I cannot but 
think unwisely, continued since. Sub-a. 4 of s. 88, first introduced 
at that time, provides that, in the event of goods held under a 
security given for money loaned under that section being removed 
with the consent of the bank, and similar goods brought in sub
stitution therefor, the goods “so sulwtituted shall be covered by 
such security as if originally covered thereby,” i.e.} by the security 
held upon the goods so removed. A new security is neither 
contemplated nor required. The nature of Thomas Brothers’ 
business leaves no room for doubt that the sale and consequent 
“removal” of their products was “with the consent of the bank.” 
See, too, the last clause of sub-s. 4. Securities held upon goods so 
removed attached automatically under that sul>section to goods 
“substantially the same in character . . . sulwtituted there
for.” Yet we find in the new form of promise adopted by the 
bank in 1914, presumably drafted liecause of the amendment of 
1913, this clause:—

6. If with the consent of the bank, the goods or any part thereof arc 
removed, other goods, of substantially the same character and of at least the 
same value as those so removed, shall be thereu|>on forthwith substituted 
therefor and the customer hereby agrees, so often as every such removal and 
substitution shall take place, to give and shall give warehouse receipts, bills of 
lading or securities under the Bank Act, covering such substituted goods, all 
of which shall be subject to the provisions hereof.

Acting under this clause and taking the further security which 
it indicated as proper, if not necessary, the hank manager had no 
idea of relinquishing any security already in hand. To do so 
would never occur to him.

Elaborate (and perhaps in the respect indicated misleading) 
as the bank’s new forms of 1914 are, the new form of pledge then 
adopted omits what should have been one of its prominent features, 
if, as was apparently the case, it was intended to continue the 
former practice of including in each new security all outstanding 
notes, namely, a clause explicitly providing that there should l>e 
no merger or alisorption in it of, or substitution of it for, any
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securities given for past advances. Without such a clause the 
taking of securities in the omnibus form adopted by the bank is 
unavoidably fraught with the danger of affording some colour to 
the contention put forward in this case that sulwtitution for, or 
merger and extinguishment of, prior securities was thereby affected.

That no such merger in fact took place was the view of the 
trial judge. He says, p. 602:—

It ie contended on the part of the plaintiffs that there was in reality the 
same course of dealing between the bank and its customer in this case as was 
held to be invalid in the Haluteud cnee. It seems to me. however, from the 
exidence in this case, that the bank whs from time to time making advances 
and taking security under s. KH of the Hank Act on the new goods which were 
coming in. The goods were from time to time changing as old stock was sold 
and new stock brought in to replace it. A separate note and security was 
taken for each advance. A general security was also taken referring to all 
outstanding notes as to each of which a previous individual security had been 
taken. This it seems to me could not lie called a substitution, but rather a 
consolidation.
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There was consolidation, however, only in the sense that as a 
convenient method of keeping track of the total secured indebted
ness and apparently as something erroneously thought to be 
necessary in order to secure the lienefit in regard to them of suli-s. 
4 of s. 88, the outstanding notes were included in the statement 
of the consideration for each new omnibus security and were 
scluduled by indorsement upon it. There was no consolidation 
in the sense of any merger or absorption of the earlier securities 
such as would extinguish them or render them unenforceable.

This question is not dealt with in the opinion delivered by 
Maclaren, J.A., in the appellate division probably liecause he held 
the omnibus securities good by virtue of the antecedent promises 
given under clause (6) ofs.90, in respect of the past advances which 
they purported to cover as well as the advances made concurrently.

I am of the opinion that the lien taken on the occasion of 
obtaining each of the advances represented by notes that were 
still outstanding at the date of the commencement of the winding- 
up may lie regarded as a valid and subsisting security on such of 
the goods covered by it as remained in the hands of the company 
at that date (including in the case of liens taken after July 1, 1913, 
substituted goods), since each of such demand notes represented 
an actual present advance, and the security was given concurrently 
with the making of it as required by clause (a) of sul>-s. 1 of s. 90
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of the Bank Act, and was not merged in or otherwise extinguished 
by any of the securities subsequently taken in omnibus form.

Since July 1, 1913, when sul>-8. 4 of s. 88 of the Bank Act (3 & 
4 Geo. V. c. 9) came into force, the advances by the bank amounted 
to over $300,(MX). The goods within sub-s. 3 of s. 88 on hand 
at the date when the winding-up began were valued at $83,637.92. 
The annual turnover of the company had been oxer $450,(MM). 
The earliest outstanding note when the winding-up liegan bore 
date August 13, 1913. There can be little room for doubt, there
fore, having regard to the provision for substitution made by 
sulws. 4, that all the goods in stock at that time were covered by 
valid securities in the hands of the bank.

In case there should be any difficulty in sustaining its claim 
under clause (a) of sul>-s. 1 of s. 90, counsel for the bank also 
contended that he was entitled to support each of the omnibus 
liens taken for all outstanding notes by the promises for security 
which the bank had obtained annually or oftener from the company. 
Counsel for the appellants challenged this position, maintaining 
that a promise in order to meet the requirements of clause (b) 
of suIhs. 1 of s. 90 must be made contemporaneously with the 
advance in respect of which the promisor undertakes to furnish 
security. I am unable to read such a restriction into clause (6).

S. 90, so far as material reads as follows:—
90. The hank shall not acquire or hold any warehouse receipt or bill <>f 

lading, or any such security as aforesaid, to secure the payment of any hill, 
note, debt or liability, unless such bill, note, debt or liability is negotiated or 
contracted :

(а) At the time of the acquisition thereof by the bank: or
(б) Upon the written promise or agreement that such warehouse receipt 

or bill of lading or security would l»e given to the bank.
A promise to furnish security for advances to be n ade in the 

future is not within the mischief against which s. 90 was meant to 
provide. 1 he n ischief am ed at is the taking of security for past 
indebtedness. The canon embodied in the maxim expressio utins 
est exdutrio alterius w ould seem to preclude the narrow construction 
which the appellants seek to place on clause (6). Clause (a) ami 
clause (6) are independent alternatives. Clause (a) explicitly 
prescribes that in the case of a security to which it applies, the 
bill, note, debt or liability, to secure which it is given, must be 
negotiated or contracted at the time the bank acquires the security.
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Clause (6) alternatively provides that, if not so taken, the security 
must l»e given pursuant to a written promise or agreement to give 
it, on the faith of which the hill, note, debt or liability has l>een 
negotiated or contracted. The mischief against which the section 
was designed to provide of course excludes from the purview of 
clause (6) a promise or agreement given or entered into after the 
advance has been made. Hut I find nothing to warrant excluding 
a prior promise—nothing to justify iir.]>orting into clause (b) the 
restriction as to time which Parliament has plaml in clause (a)— 
no reason for substituting for the introductory words of clause 
(b), “upon the,” which clearly mean “on the faith of the,” some 
such words as “at the time of obtaining a." The use in it of the 
preterite-subjunctive form of the verb, “would lie given,” tends 
to confirm this view of the proper construction of clause (6); if the 
construction contended for by the appellants were correct one 
would expect to find the verb in the future tense—“will Ik* given.”

Apart entirely from authority, my view of the proper con
struction of clause (6) is that the written promise or agreement 
for which it provides may In* given prior to, or at, the time when 
the bill, note, debt or liability to be secured is negotiated or con
tracted. Of course it must be possible to identify the advance 
as one to which the promise was intended to apply, and the goods 
as property on which the security was promised by it.

As Maclaren, J.A., points out, however, although not explicitly 
referred to in the judgment of the Privy Council in Im/terial 
Paper Mills Co. v. Quebec Iiank, 13 D.L.R. 702, the question now 
raised as to the construction of clause (6) can scarcely have escaped 
their lordships’ attention in view of lord Shaw’s detailed state
ment of the course of business pursued, and of the fact that the 
judgment appealed from (1912), ti D.L.R. 475, 20 O.L.R. 037, at 
pages 481, 488, 489, itself shewed that in one instance, although 
the promise for security was made in August, 19Uf>, the demand 
note for $120,000 and the security therefor were given only in 
February, 1900, the actual advances having been made from time 
to time in the interval. This security was upheld.

The decision of their Lordships is chiefly valuable, however, 
as affording an answer to the objection taken by the present 
appellants to the sufficiency of the description of the goods in the 
securities taken by the respondent bank.
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No doubt the promise of January 29, 1914, would not suffice 
under clause (6) of sub-a. 1 of ». 90 to support the securities sub
sequently taken in so far as they were for advances represented 
by notes of earlier date. For that purpose the earlier promises 
should have been referred to as well. But if there was no sub
stitution for the earlier securities, or merger of them in, or 
extinguishment of them by, the later securities taken, this omission 
is not of much moment. In any case, since the earlier written 
promises in fact existed, I think they might t>e proved and relied 
upon notwithstanding the fact that the promise of January 29. 
1914, is alone mentioned in the liens taken after that date.

A more serious objection to supporting any of the liens as a 
security for any advance earlier than that actually made con
temporaneously with it would seem to be that the promise to give- 
security for such earlier advance was probably fulfilled and 
satisfied by the security taken at the time it was made and cannot, 
therefore, be relied on to support subsequent security for it. 
Except perhaps for the purpose of clause 6 of the ‘‘promise” of 
January 29, 1914, which 1 have quoted, there was no promise 
for any further security.

But if the view I hold that the security taken for each advance 
at the time it was made was efficacious and continued in force is 
sound, it is unnecessary and it would probably be unwise to dwell 
further upon other phases of this case. 1 have referred to them 
merely to make it clear that 1 do not share the views upon the 
construction of clause (6) of sul>-s. 1 of s. 90 which I understand 
some of my learned brothers entertain.

As to the advances, amounting to $17,000, made by the bank 
after the presentation of the petition for winding-up (R.S.C.C. 144, 
s. 5) it can claim only in so far as the liquidator may have sanc
tioned them as necessary for a beneficial winding-up {ibid. s. 20), 
or as the court may consider it entitled under the doctrine of 
equitable subrogation to the benefit of securities (including under 
them substituted goods within sub-s. 4 of s. 88) held by it for so 
much of its indebtedness as was paid off during the same period.

I would dismiss the appeal with costs.
Brodeur, J.:—This is an action by the liquidator and a large 

creditor of the insolvent company, Thomas Bros., Ltd., to set 
aside certain securities held by the respondent bank on the goods
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of that company, and also to set aside two mortgages given in 
favour of the l>ank.

The courts below dismissed that action, except as to a small 
item which is not in issue in this appeal.

It is claimed by the appellant that those securities are contrary 
to the provisions of ss. 88 and 00 of the Bank Act, and that the» 
mortgages were signed when the debtor was insolvent to the 
knowledge of the creditor and that the effect of those1 mortgages 
gave the bank an unjust preference over the other creditors.

Dealing first with the securities. I sec1 that from 1000 until 
the petition for a winding-up order was presented by the bank on 
March 25, 1014, the company was indebted to the bank for the1 
sum of about $200,000. On March 24, 1014, on the eve of the 
presentation of the petition, the indebtedness, as appears by the 
security given that day, was of $228,827. As stated in the docu
ment the security was given
pursuant to a written promise or agreement of the undersigned (Thomas 
Brothers Limited), and especially of agreement dated 29th January. 1914, 
and it was
in consideration of an advance of $228,827 made by the Dominion Bank to 
the undersigned for which the said bank holds the following bills or notes:
and then follows a list of 103 notes ranging in amount from $127 
to $5,500 and dated from August 10, 1013, to March 24, 1011. It 
appears rather peculiar that the security was given in virtue of a 
promise made in January, 1014, when most of the notes covered 
by the security were dated before this last date.

The promise or agreement relied upon by the bank was in the 
form of a request signed by Thomas Bros, to the bank 
to make advances to the undersigned (herein called the customer) from time 
to time and in consideration thereof the customer doth hereby promise and 
agree as follows: (1) To give from time to time to the bank security for every 
advance and interest by way of warehouse receipts, bills of lading or securities 
under ss. 86-87-88 and 90 of the Bank Act.

It cannot be pretended that a promise trade under s. 90 of the 
Bank Act could cover advances made before it was signet 1. Be
sides, the terms of the promise itself in this case were not to cover 
past indebtedness but future advances. So the promise of March 
24, 1914, could not validly cover the notes tliscounted or signed 
lefore the date of the promise.

Could that promise, however, validate notes negotiated after 
it was made? This is the main question at issue in this case.
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Bv s. 88 of the Bank Art, it is provided in sub-8. 3 that 
the bank may lend money to any person engaged in business as a wholesale 
manufacturer of any goods, wares and merchandise upon the security of the 
goods, wares and merchandise manufactured by him or procured for such 
manufacture.

S. 90 of the Bank Act is the section which lias to lie construed 
in order to find out whether the promise above mentioned was 
valid or not. It provides that the bank shall not acquire any 
security
to secure the payment of any bill, note, debt or liability, unless such bill, note, 
debt or liability is negotiated or contracted :

(o) at the time of the acquisition thereof by the bank ; or
(6) upon the written promise or agreement that such warehouse receipt 

or bill of lading or security would be given to the bank.

That provision of the Bank Act is a derogation from the 
prohibition in s. 76 concerning lending money upon the security 
of goods, wares and merchandise.

This section is also a derogation from the law concerning 
chattel mortgages. In some provinces, statutes relating to bills of 
sale, to chattel mortgages, etc., have lwen passed to recognize 
change of ownership or of legal relations respecting personal 
property without change of possession or change of possession 
without change of ownership. Those chattel mortgages have to 
lie registered and are surrounded with provisions which, if not 
absolutely carried out, render the bills of sale or chattel mortgages 
null and void. The provincial law surrounds with extraordinary 
precautions the validity of chattel mortgages and where the 
procedure enacted by the legislature is not scrupulously followed 
those mortgages are held not to lie valid against the assignee. 
Gault v. Winter (1914), 19 D.L.R. 281, 49 Can. 8.C.R. 541.

The Canadian Parliament thought it advisable, however, with 
regard to the banks to give them the power to take security in the 
nature of chattel mortgages or bills of sales upon the property of 
the wholesale manufacturers; and those securities might be taken 
without any publicity lieing given to the existence of such chattel 
mortgages or such bills of sale.

Then I say, applying the principle that we have laid down in 
the case of Gault v. Winter, supra, that the procedure which is 
enacted by the legislature should lie followed entirely to render 
valid the securities taken by the bank.
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The object of the law is not to give to the liank un authorization 
to take securities or bills of lulling, for money which had lieen 8. C. 
previously lent, in other words, for pust indebtedness, but the loan Coarkaon 
must lie made contemporaneously with the taking of the security 
or the giving of the pron ise. The bill or note must lie negotiated Bank 
at the time the liank acquires the securities or at the time at which ^,
a written promise is made that security shall lie given; otherwise 
the liank could for years in advance hold a promise that a security 
will lie given and when they see that their customer is in financial 
difficulty take a security U|kiii all his gisais.

That was practically what was done in this case. The promise 
relied upon was given in the month of January, 11)14, and similar 
promises had been made also in the previous years every time the 
customer was applying for a line of credit or for the continuation 
of his line of credit. Then on March 24, 11)14, on the day previous 
to the presentation of the petition for winding-up the company, 
the bank takes a security u|xin all the stock of the company.
That security given on March 24, constituted not only a preference 
given by an insolvent debtor to one of his creditors who was aware 
of his insolvency but also constituted a formal violation of the 
provisions of s. 90 of the Bank Act.

Then applying the principle that we have laid down in the case 
of Gaull v. U nder, 19 D.L.R. 281, the procedure which is enacted 
by the legislature should lie followed entirely to render valid the 
securities taken by the bank.

As I have said the object of the law is to give to the bank an 
authorisation to take securities for contemporaneous indebtedness.
It may happen that a manufacturer has to pay cash for some goods, 
oven liefore their delivery ; then the Bank Act authorizes the bank to 
advance the money to the manufacturer on the promise then made 
that the latter will give it security on those goods. In such a case, 
the security would lie valid. It is the case contemplated by 
suli-s. (6) of s. 90.

It is contended, however, that if the security is not valid as a 
security based on a promise, it w’ould be valid as a security based 
upon advances made at the time of its acquisition under the 
provisions of par. (a) of s. 90.

In that respect it becomes necessary to examine the agreements 
made after January 29, 1914, and those made before that date, 
since they were made in different ways.
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After January 29, 1914, the securities were all based on the 
promise of that day and they all contain this provision:—

This security is given pursuant to the written promise or agreement of 
the undersigned and es|»eciaUy of agreement dated 29th January. 1914.

Those securities profess then to have been given under par. 
(6) of s. 90. I do not see how we could now ignore that and say 
that they should be considered as having been given under par. 
(a) of that section.

If it were only a question of agreement between two parties, 
and there would lie some ambiguity, we n ight perhaps try to find 
the true intention of the parties and apply with less stringency 
the ordinary rules of construction, but those securities affect not 
only the contracting parties but also all the creditors of the party 
who gave the security. The Bank Act enacts positively that the 
banks shall not lend money upon the security of any goods fart. 
76, sub-s. 2), except as specifically authorized by the Act. It is 
then of principle that the banks should make advances to their 
clients without looking for any special security. There are 
exceptions; but those exceptions must lie strictly construed.

In the case of a manufacturer the bank could, when they 
discount a note, take then a security on his stock for the amount 
of that note, or they could then take from him a promise that in a 
few days he would give them, to protect their claim, warehouse 
receipts, bills of lading, or other security; but the provisions of the 
law in that respect must be rigorously followed. If the customer 
and the bank have found it advisable to give and take a security 
based upon a promise, they could not substitute later on a security 
based upon advances.

This court has virtually laid down the above principle in the 
case of Bank of Hamilton v. Halstead, 28 Can. S.C.R. 23.1 
Girouard, J., who rendered the decision for the court, stated that 
the Act does not authorize the substitution of one assignment for 
another.

As to the agreements made before January 29, 1914, Thomas 
Bros, were, when they had an advance made, in the habit of giv mg 
a security on their goods for that specific sum. That was unques
tionably valid.

But they were, at the same time, giving a security for all the 
notes previously discounted, including the one discounted on that 
day, and the agreement contained the following provision:—
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This security is given under the provision» of s. H8 of the Bank Act and is CAN.
subject to the provisions of said Act. The said goods, wares and merchandise ^
are now owned by Thomas Bros. Ltd., and are now in possession of Thomas ___)
Bros., and are free from any mortgage, lien or charge thereon. Clahkmon

The agreement with the provision that the goods of Thomas Dominion 

Bros, were free from any mortgage, lien or charge thereon was then 
handed over to and accepted by the bank. That constituted, Brodeur, j

according to my opinion, an implied renunciation, on the part of 
the bank, of the lien or charge which existed liefore on the goods 
of Thomas Bros, in its favour.

The bank, seeing evidently that this declaration on the part of 
Thomas Bros, that there was no previous lien or charge was a 
declaration which might affect the validity of their security, 
changed the provisions of the agreement and we find later on that 
the securities contain the following:—

The goods, wares and merchandise are now owned by and arc now in 
the possession of the undersigned and are free from any mortgage, lien or 
charge thereon (excepting only previous assignments to the said bank, if any).

I am then on that point of opinion that the securities which 
have l>een given t>efore March 24, 1914, or before the |>etition 
for winding-up, are not valid and cannot lie invoked against the 
liquidator and creditors of Thomas Bros, and should Ik* set aside.

Now coming to the question of mortgages, 1 find that the trial 
judge—and in that respect he is confirmed by the apjiellate 
division—was of opinion that the mortgages are valid.

In 1912, Thomas Bros, had given a promise that the securities 
by way of mortgages would lie given on or before Octolier 1, 1912. 
These mortgages were not given at the time stipulated.

In 1913, a statement was prepared which seemed to shew a 
considerable profit in the company’s business to the end of August, 
1912. But in the fall of 1913, the bank produced a note by 
Clarkson & Co. which seemed to shew' that the previous statement 
was inaccurate.

This naturally made the bank more anxious and they l>ecame 
insistent as to the real estate securities. They then signed a first 
mortgage on property situate in Ontario.

In view of the findings of fact made by the trial judge, and 
confirmed on that point by the appellate division, 1 would not be 
ready to disturb that judgment as far as the Ontario mortgage is 
concerned; but on January 22, 1914, just two months liefore the
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petition for winding-up was presented, a mortgage was taken upon 
a property situate in the Province of Quebec.

I am of opinion that with respect to that mortgage, the law 
of the place where the property was situate and where the mortgage 
has l>een given should govern. According to arts. 2023 and 1032 
et 8eq. of the Civil Code, where a creditor has knowledge of the 
insohency of his debtor, he cannot take a valid mortgage on the 
property of his debtor.

There is no doubt that on January 22, 1914, the bank knew 
that Thomas Bros, were unable to meet their liabilities. Then, 
according to my opinion, the Quebec mortgage should be set aside.

For these reasons, the appeal should lie allowed with regard 
to the securities and with regard to the Quebec mortgage with 
costs throughout.

Mignault, J.:—I agree with my brother Anglin that there 
was no merger of previous securities given by Thomas Bros., Ltd. 
to the respondent by the fact that the prior advances by the latter 
were mentioned along with the contemporaneous advance made 
on the date when the new’ security was given to the bank. Each 
security was good for the contemporaneous advance and void as 
to the prior advances, but inasmuch as each of these prior advances 
was accompanied by the giving of security under s. 88 of the Bank 
Act, and as these prior securities were not merged in the subsequent 
security taken by the bank for another advance, the respondent 
holds securities for all its advances which meet the requirements of 
clause (a) of sub-s. 1 of s. 90 of the Bank Act.

It may, however, be remarked that the form of these securities 
is most misleading. Taking, for example, that of May 12, 1914, 
on which date an actual advance of $200 only was made, the 
contract or security begins by the words:—

In consideration of an advance of two hundred and thirteen thousand 
four hundred dollars, made by the Dominion Bank to the undersigned, for 
which the said bank holds the following bills or notes:

This was almost inviting disaster in view of the imperative 
terms of clause (a), for out of this so-called advance of $213,400, 
the sum of $213,200 represented bills, notes, debts or liabilities 
w'hich were not “negotiated or contracted at the time of the 
acquisition thereof by the bank.” It is only because the sub
sequent security did not supersede the prior securities given to the
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bank at the time of each advance, that the respondent can claim 
to have security under s. 88 of the Rank Act for more than the 
amount actually advanced by it at the time the last security was 
given by Thomas Bros. Ltd.

It was contended, however, by Mr. McCarthy that each 
security was covered by a prior promise given l*y Thomas Bros. 
Ltd., and that this would validate the security as to the prior 
advances under clause (b) of sub-s. 1 of s. 90. This clause, taken 
in connection with the first paragraph of buIhï. 1, states that:—

The bank shall not acquire or hold any warehouse receipt or bill of lading, 
or any such security as aforesaid, to secure the payment of any bill, note, debt 
or liability, unless such bill, note, debt or liability is negotiated or contracted:

(«)
(b) upon the written promise or agreement that such warehouse receipt 

or bill of lading or security would be given to the bank.

1 think the meaning of s. 90, as a whole, is that there must l>e, 
when the Dill or note is discounted by the Utnk, cither—

(a) The giving of security under s. 88 contemporaneously with 
the discounting of the note; or

(b) An existing written promise to give such security to the 
bank at some future time.

In my opinion this written promise must be a specific promise 
to give a specific security at a sulwquent date, and not a general 
promise to give security for any advance which the bank may 
make to the customer from tin e to tin e. It does not appear 
necessary that the note be discounted at the time the promise is 
made, provided that the note be discounted by the hank upon, i.e., 
in pursuance of, such a promise. When this written promise has 
lieen given, security may lie taken by the bank to cover prior 
advances made by the bank upon such a specific promise.

Referring again to the security of May 12, 1914, it states:—
This security is given pursuant to the written promise or agreement of 

the undersigned, and especially of agreement dated January 29, 1914.

The written promise of January 29, 1914, says:—
The Dominion Bank (herein called the “bank”) is hereby requested by 

the undersigned to make advances to the undersigned (herein called the 
“customer”) from time to time, and in consideration thereof, the customer 
doth hereby promise and agree as follows:—

1. To give from time to time the bank security for every such advance 
and interest by way of warehouse receipts, bills of lading, or securities under 
■e. 86, 87, 88 and 90 of the Bank Act.
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In my opinion, this promise lieing a general pron ise referring 
to no specific security to lie given in pursuance of the pron ise, hi t 
merely undertaking to give security for any advance which the 
hank may make from time to time, does not meet with the require
ments of clause (5). I may add that if clause (6) were construed 
so as to validate securities for any prior advances which the bank 
might have made to the customer from time to time in pursuance of 
such a general promise made possibly years before the advances, 
the whole object of s. 90 would be defeated.

Fortunately, however, for the respondent each security taken 
by it is good for each contemjxiraneous advance, and the prior 
securities arc not merged into the sulisequent ones, so that the 
claim against Thomas Bros. Ltd., is secured.

I have referred to the security given to the bank on May 12, 
1914, merely as an example of the course of dealing between tin- 
respondent and Thomas Bros. Ltd. 1 must say, however, that 
there is another difficulty in the way of the respondent. The 
petition putting Thomas Bros, into liquidation was filed on March 
28, 1914. Subsequently to that date, the bank advanced to 
Thomas Bros. Ltd., the sum of $17,(MX), and took security therefor. 
The winding-up order bears the date of May 1, 1914. I have duly 
considered the supplemental factums filed by the parties with 
regard to these advances, and I fully concur in the opinion of His 
Lordship the Chief Justice as to the declaration that should Ik- 

made in the judgment.
I think that the appeal should lie allowed with respect to tin- 

hypothec taken by the bank on the Montreal property on January 
22, 1914. I have no doubt that at the date of this mortgage 
Thomas Bros., Ltd., were insolvent. I am also of the opinion 
that this State of insolvency was known to the bank, for the latter 
then controlled the business of Thomas Bros., Ltd., and had 
received a report on their financial position up to August, 1913, 
shewing a considerate deficit on their operations during t he 
preceding year. This question of the validity of the Montreal 
hypothec must be determined under the provisions of the Civil 
Code of the Province of Quebec. Reading art . 2023 C.C, with art. 
1032 el seq., I think that where a creditor has knowledge of tlie 
insolvency of his debtor, whether this starte of insolvency lx?
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notorious or not, he cannot take a valid hypothec on the property 
of his debtor.

On the whole, therefore, I think the appeal should lx1 allowed 
to the extent stated in the opinion of His lordship the Chief 
Justice. Appeal allowed in part.

ANNOTATION
Written promises under s. 90 of the Bank Act.

By John Delatrb Falconbridoe. M.A., L.L.B., author or Banking and 
Bills or Exchange.

In the foregoing cuse of Clarkson v. Dominion Hank, the main question 
requiring decision related to the validity of certain securities taken by the 
bank under s. 88 of the Bank Act. The validity of the securities was upheld 
by the judgment of the Appellate Division of the Supreme Court of Ontario, 
and in that resect the judgment was affirmed by the Supreme Court of 
Canada.

The chief interest of the case lies, however, in the reasons for judgment 
given by the various members of the Supreme Court of Canada, with particular 
reference to the opinions expressed as to the meaning of clause (6) of s. 90 
of the Bank Act. In expressing these» opinions the judges have to some 
extent strayed beyond the ground which it was necessary for them to cover in 
order to decide the main question as to the validity of the securities, but it is 
I'lear. that even obiter dicta of meinl>ers of the highest court in Canada 
cannot be lightly disregarded.

The relevant provisions of the Bank Act are the following:—
88. The bank may lend money to any wholesale purchaser or shipper 

of or dealer in products of agriculture, the forest, quarry and mine, or 
the sea, lakes and rivers, or to any wholesale purchaser or shipjter of or 
dealer in live stock or dead stock, or the products thereof, u|>on the 
security of such products, or of such live stock or dead stock or the 
products thereof.

3. The bank may lend money to any person engaged in business as 
a wholesale manufacturer of any goods, wares and merchandise, u|>on 
the security of the goods, wares and merchandise manufactured by him, 
or procured for such manufacture.

90. The bank shall not acquire or hold any warehouse receipt or 
bill of lading, or any such security as aforesaid, to secure the payment of 
any bill, note, debt, or liability, unless such bill, note, debt or liability 
is negotiated or contracted :

(a) at the time of the acquisition thereof by the bank; or
(b) u|Hin the written promise or agreement that such warehouse 

receipt or bill of lading or security would be given to the bank:
Provided that such bill, note, debt, or liability may be renewed, or 

the time for the payment thereof extended, without affecting any such 
security.
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Annotation.

What has, I think, been the prevailing opinion of the meaning of s. 90 
is that under clause (a) the security must be taken at the time of the advance,
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Annotation, that is when the “bill, note, debt or liability is negotiated or contracted,'’ 
but that under clause (6) the “written promise or agreement’’ may precede 
the advance and the security pursuant to such promise or agreement may be 
validly taken subsequently to the advance. This view received judicial 
approval in the Appellate Division of the Supreme Court of Ontario in Clark
son v. Dominion Bank, 38 D.L.U. 232, 40 O.L.R. 245.

Mr. Lash, if one may judge from an article written in 1894, apparently 
was of opinion that the promise might precede the advance, for he says that 
the “ promise or agreement . . . must exist at the time the bill, note or 
debt is negotiated or contracted” (Journal of the Canadian Hankers’ Associa
tion, vol. 2, p. 64). He was careful, however, to guard himself from expressing 
a decided opinion as to the validity of security taken in pursuance of a general 
promise to give security under s. 86 or s. 88, as distinguished from security 
taken in pursuance of a specific promise, such as a promise to give security on 
specific goods, descrilied by reference to the warehouse, the warehouseman, 
the quantity and description of the goods,

Mr. James Bicknell was more positive in recognizing the validity of 
security taken after an advance in pursuance of a promise made prior to the 
advance, as may be inferred from the form of application for advances and 
agreement to furnish security prepared by him in 1914, at the request of the 
executive council of the Canadian Hankers’ Association, and published in 
the Journal of the Association (vol. 21, pp. 174-179, April, 1911).

The construction of clause (6) of s. 90 is very mudh discussed in tin- 
judgments delivered in the Supreme Court of Canada. Whether or not the 
written promise mentioned in clause (6) may precede the advance, the judg
ments of the majority of the court raise the more important question whether 
a general form of promise, such as that drawn by Mr. Bicknell—and hereto
fore in use by some of the banks—is valid under the statute.

As pointed out by Meredith, C.J.C.P. (now C.J.O.) in Halstead v. Batik 
of Hamilton (1896), 27 O.R. 435, at p. 439, s. 88 (then s. 74) is the enabling 
section and s. 90 (then s. 75) must be read in the light of the provisions of the 
earlier section. It is provided by s. 88 (and the same is true of s. 86) that tin- 
bank “may lend money . . . upon the security of,” etc., and as s. 90 
is in a negative form, limiting the right of the bank to take security under 
s. 88, s. 90 must be construed as referring only to a transaction in the nature 
of a loan of money upon the security in question. Clause (a) of s. 90 authorizes 
security to be taken contemporaneously with the negotiation or contracting 
of the bdl, note, debt or liability, or to express it more shortly, at the time of 
the advance. Clause (5) obviously provides for security being given subse
quently to the advance, but in that case there must be in existence at the 
time of the advance a written promise or agreement to give security. Apart 
from the question whether the promise may be general, or whether it must 
refer to specific security—a question to be referred to later—clause (6) is 
ambiguous. (1) The clause may mean that the promise must be taken id 
the time of the advance, or (2) it may mean that it is sufficient that when the 
advance is made there is a prior promise in existence. In the first alternative 
s. 90 as a whole means that the bank may lend money under s. 88 (a) if the 
security is taken at tlie time of the advance, or (6) if the promise is taken at 
the time of the advance, and security is subsequently taken pursuant to the 
promise. This construction of s. 90 is entirely consistent with s. 88 and
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attributes distinct meanings to clauses (a) and (b). Against it may be urged Annotation.
the fact that clause (6) is not expressly limited to a promise which is made at
the time of the advance, whereas clause (a) is expressly limited to security
which is taken at the time of the advance. If, on the other hand, clause (6)
means that security may validly be taken pursuant, to a promise made prior
to the advance, it necessarily follows that the security may be taken sulwe-
quently to the advance pursuant to the promise1, because clause (6) ought to
be construed so as to give it a meaning distinct from that of clause (a), and
if security is taken at the time of the advance the case falls within clause1 (o)
whether or not there is a prior premise1 in existence.

It would appear probable that on principle Meredith, C.J.O., considered 
the narrower construction of clause (6) to be the correct one. In Clarkson v.
Dominion Bank, 38 D.L.R. 232, at p. 238, he said:—

But for the decision in Imperial PajHr Mills of Canada v. Quebec Bank,
13 D.L.R. 702, I should have thought it o|>en to serious question whether 
the learned counsel for the appellant is not right in his contention that, 
in order to validate a security under clause (6), the advance must be 
made at the time the written promise or agreement is given. In other 
words, that what s. 90 contemplates is, that the security shall lx- given 
at the time of the negotiation or contracting of the bill, note, debt, or 
liability or that the written promise1 or agn-ement to give the security 
shall be given at that time.
In the earlier case of Toronto Cream and Butter Co. v. Crown Bank, 16 

O.L.R. 400 at p. 419, Meredith, J.A. (now C.J.C.P.), in a dissenting judg
ment, said:—

I would have thought it very obvious that what was contemplated 
by parliament, and what is provided for by the words of the enactment 
under discussion, was and is a promise made at the time when the loan 
is made to give certain security for it at some future time.
On the other hand, none of the judges in Toronto Cream and Butter Co. v.

Crown Bank, other than Meredith, J.A., seemed to sec any objection to the 
validity of the security, merely on the ground t hat the promise preceded the 
advance, and as the majority of the court held that the security had l>cen 
taken at the time of the advance, it was not necessary to pass u|M>n the con
struction of clause (6). There was, however, a difference of opinion as to the 
validity of the vague form of promise there in question.

In Clarkson v. Dominion Bank, the Appellate Division considered that 
the question was concluded by the decision of the Privy Council in Imjterial 
Paper Mills v. Quebec Bank, already referred to. Maclaren, J.A., with whom 
Magee, Hodgins and Ferguson, JJ.A., agreed, held that clause (b) authorized 
an antecedent promise, both on principle and on the authority of the Privy 
Council. Meredith, C.J.O., alone pointed out that the question does not 
appear to have been raised and was not discussed in the Privy Council, but 
even he felt bound by the result of the decision of the Privy Council in favour 
of the security, because the security there in question would have been invalid 
if clause (6) had not been construed as authorizing an antecedent promise.

In the Supreme Court of Canada, in the case of Clarkson v. Dominion 
Bank, Anglin, J., refers to Imperial Paper M ills v. Quebec Bank in substantially

23—46 D.L.R.
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Annotation, the same way, and takes substantially the same view of clause (6) of s. 90, as 
Maclaren, J.A., and the majority of the Appellate Division, but guards him
self by adding:—

Of course it must be possible to identify the advance as one to which
the promise was intended to apply, and the goods as property on which
the security was promised by it.
He also points out, and properly, that the Imperial Paper Mills case is 

of binding authority as to the nature of the description required in security 
taken under ss. 86 and 88. That, however, is another story. We are con
cerned at present only with the construction of s. 90, and particularly with 
clause (6).

On the other hand, Davies, C.J., and Idington, J., who take a different 
view of clause (6) of s. 90, dispose shortly of Imperial Paper Mills v. Quebec 
Hank by saying that it does not touch the construction of s. 90 at all. This 
is probably a correct view of the case, but the manner in which it is dismissed 
by the two learned judges of the Supreme Court seems somewhat casual when 
it is remembered that the Appellate Division considered it a binding authority.

It becomes necessary therefore to consider more carefully the case of 
Imperial Paper Mills v. Quebec Bank. So far as apiicars by the reports of 
the judgments in the various courts only two questions were discussed and 
expressly decided, namely, (1) that in certain mortgages prior to the bank s 
security the words “excepting logs on the way to the mill” included logs on 
the way to the mill from time to time and not merely those on the way to the 
mill at the dates of the mortgages, and that the mortgages operated by way 
of “floating securities,” thus leaving the logs available as security to 1 he 
bank in the ordinary course of business, and (2) that the vague description 
in the bank’s security, namely, “40,000 cords of logs” which “arc now in and 
on the banks of the Sturgeon River and tributaries” was a sufficient descrip
tion under s. 88. It appears from the judgment of the Privy Council that 
there was (1) an application for advances (there was also a promise to give 
security, but the Privy Council does not mention it), (2) an inspection, (3) pro
portioning of advances so as to meet the financial requirements, (4) advances 
by instalments and at short intervals, (5) accumulation of these instalments 
into the security granted over the logs, and it is true that to a person familiar 
with transactions under ss. 86, 88 and 90 of the Bank Act it would be apparent 
that as the security was not taken at the time of the advance the validity of 
the security would depend upon the validity of the promise taken prior to 
the advance. There is, however, in the report not a word to suggest that it 
was argued that the transaction might be invalid on the ground that the 
promise preceded and the security followed the advance, or that the 
question whether the promise must be a promise to give specific security 
was brought to the attention of the members of the judicial committee. It 
would not seem to be an unfair inference from the fact that they mentioned 
the application for the advance and did not mention the promise to give 
security, that they were not aware that any special importance was to be 
attached to the promise to give security under s. 90. They had to pass on 
the sufficiency of the description contained in the security. The decision of 
that question did not necessitate their reading s. 90, and perhaps they did not 
know, or if they did at one time know, had forgotten, that the lending (tower 
of a bank under s. 86 or s. 88 is limited by the provisions of s. 90. It is rcspcct- 
fully submitted that it is not justifiable to regard the case as involving any 
decision by the Privy Council on the construction of s. 90.
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If the case of Imperial Paper Mills v. Quebec Hank may be disregarded 
tvs an authority on the construction of s. 90, additional interest attaches to 
the opinions as to the meaning of s. 90 expressed by the members of the 
Supreme Court of Canada in Clarkson v. Dominion Hank, because while they 
are to a certain extent obiter dicta they afford some indication of the way in 
which the Supreme Court w'ould construe clause (/>) of s. 90 in some future 
case in which it might be necessary to construe that clause. That the opinions 
expressed by the judges other than Idington, J., were not necessary to the 
decision of the case is clear from the fact that four members of the court held 
that the securities could be upheld under clause (a) of s. 90, that is, they held 
that the securities had been taken contemj>oraneously with the several 
advances. This was sufficient to dispose of the case without regard to clause 
(6). Idington, J., however, held that there was no sufficient proof that con
temporaneous security was taken in connection with each advance. It was 
necessary, therefore, for him to decide whether the securities could be suit- 
ported under clause (b), and he held that they could not.

Of the five judges who heard the appeal, Anglin, J. (as already men
tioned), and Mignault, J., were of opinion, in agreement with the majority of 
the Appellate Division, that without regard to the supposed authority of 
Imperial Paper Mills v. Quebec Hank, the promise under clause (b) might be 
taken prior to an advance so as to support security given after the advance 
in pursuance of the promise. Mignault, J., however, proceeded to explain 
his opinion in such a way that it does not appear that there is much difference 
in substance between his view and that of the majority of the court.

The other three judges—Davies, C.J., Idington, J., and Brodeur, J.— 
were of opinion that under s. 90 the security must be taken either (a) at the 
time of the advance or (6) subsequently pursuant to a promise made at the 
time of the advance or at least at the time of the negotiation of the sjwcific 
loan. Davies, C.J., adopted the appellant’s contention that the written 
promise referred to in clause (6)

was one having reference to a specific loan then being negotiated for, 
and to specific goods proposed to be given in security for the loan stated 
in the Act as an alternative to the acquisition by the bank of the security 
itself in those numerous cases in which the loan had necessarily to lie 
advanced to enable the borrower to obtain possession of the goods so 
that he might give the bank the security.
This was the learned judge’s answer to the bank’s contention that the 

written promise referred to in clause (6) was not one required to be given 
contemi>oraneously with a pro|»08ed loan or advance or having reference to 
any specific goods or property to be secured, but was a blanket promise 
sufficient to cover any future loans or advances wliich the bank might make 
to the promisor up to the time when it was acted upon and security taken. 
“That time might be, as counsel boldly put it in argument five or ten years 
after the promise given, and would enure to cover as well loans subsequently 
made from time to time to the promisor as property which was not even in 
existence when the promise was made.”

While Brodeur, J., stated more precisely that the loan must be made 
contemporaneously with the taking of the security or the giving of the promise, 
it may nevertheless be inferred from various passages in the judgments of 
Davies, C.J., and Idington, J., that they also considered that if the security is
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not taken at the time of the advance it must be taken in pursuance of a promise 
made at the time of the negotiations for the specific loan.

Mignault, J., said:—
“In my opinion this written promise must be a specific promise to 

give a specific security at a subsequent date, and not a general promise to 
give security for any advance which the bank may make to the customer 
from time to time. It does not appear necessary that the note be dis
counted at the time the promise is made, provided that the note be dis
counted by the bank upon, i.e., in pursuance of, such promise. When 
this written promise has been given, security may be taken by the bank 
to cover prior advances made by the bank upon such a specific promise."

I venture respectfully to suggest that the view of clause (6) of s. 90 
expressed by Mignault, J., is the preferable one. It seems better to say with 
him that the promise may precede the advance rather than to say with Brodeur, 
J., that clause (6) requires that the promise shall be made “at the time of" 
the advance, because the latter construction is open to the obvious objection 
pointed out by Anglin, J., that it necessitates reading into clause (b) a limita
tion as to time which is expressed in clause (a) but is not expressed in clause (6).

Quite consistently with the view that the promise may precede the actual 
advance, Mignault, J., laid emphasis on the necessity that the promise must 
be a specific promise to give a specific security at a subsequent date, and in 
substance this is the same as the view expressed by the majority of the judges 
that the promise must be given in the course of the negotiations for a specific 
loan on specific security. Whether the promise is made on the day that the 
advance is made, or on an earlier day when negotiations are taking place fur 
that advance, seems immaterial, provided the promise applies only to specific 
security in contemplation at the time the promise is made and mentioned in 
the promise. The promise must be a promise to give “such . . . secur
ity” (celte garantie, in the French version). What is clearly excluded by the 
opinions expressed by the majority of the judges is a general or blanket promise 
to give security under ss. 86 and 88 without reference to specific security.

In Clarkson v. Dominion Bank, prior to January 29, 1914, the form of 
promise given by the customer, Thomas Bros. Limited, was a very short and 
general one. On and after that date, the bank took a more elaborate form of 
application for advances and promises to give security closely following the 
form already mentioned, prepared by Mr. Bicknell for the Canadian Bankers' 
Association.

The relevant portions of the promise of January 29, 1914, are as follows:— 
“The Dominion Bank (herein called the bank) is hereby requested 

by the undersigned to make advances to the undersigned (herein called 
the customer) from time to time, and in consideration thereof the cus
tomer doth hereby promise and agree as follows:—(1) To give from time 
to time to the bank security for every such advance and interest by way of 
warehouse receipts, bills of lading, or securities under ss. 86, 87, 88 and 
90 of the Bank Act . . . covering all the products of agriculture, 
the forest, quarry and mine, and the sea, lakes and rivers, and all the 
live stock or dead stock and the products thereof, and all the goods, w arcs 
and merchandise now or hereafter belonging to the customer, upon the 
security of which a bank may lawfully make advances, including all such 
products, stock, goods, wares and merchandise . . . now or here-
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after belonging to the customer of the classes or descriptions following, 
that is to say: (d) all raw material and goods manufactured or in process 
of manufacture, consisting principally of broom corn, brooms, handles, 
brushes, brush fibre, lumber, sjiecinlly dimensioned lumber, screen doors, 
and windows, step-ladders, washboards, washing machines, baskets, 
matches, and general stock-in-trade, and all products thereof, and which 
are now stored, contained or situate or which at any time hereafter, 
whilst any such advances shall remain unpaid, may be stored, contained 
or situated in the following place or places, that is to say: (e) the build
ing and the cellars and yards known us Thomas Bros. Limited, factory 
property in the city of St. Thomas, Ontario, and Thomas Bros. Limited 
warehouse, 2580 St. Lawrence Boulevard in the City of Montreal, Que
bec, and in W. Strachan's warehouse, 113 Queen Street West, Ottawa, 
and in any other place or places or in transit thereto or therefrom."
In an editorial note in the Journal of the Canadian Bankers' Association 

for April, 1919 (vol. 26, p. 215), attention is drawn to the fact that in the fore
going form (1) there is no limit either as to amount or as to time in the applica
tion for advances and (2) no specific goods are mentioned. It is said that 
while this form is in use by some banks, other banks have used a different 
form in which (1) a credit for a specified amount is arranged for and limited 
during the season of the customer's business, and (2) the goods to be included 
in the security are described in such a way as to |>ermit of their being identified. 
It is further suggested that if the document in question in Clarkson v. Dominion 
Hank had been in the latter form, the judges would have considered it sufficient 
under clause (5) of s. 90.

This editorial opinion is perhaps susceptible of being misunderstood 
because it emphasizes merely the fonn of the promise and it is submitted that, 
in order to guard against misunderstanding, it should be made clear that the 
editorial committee intended merely to say that the promise in the last men
tioned form would be sufficient to support the security afterwards taken upon 
the goods specifically described in the promise, and not that the promise 
would be sufficient to support security taken up to the amount of the specified 
credit for the whole season of the customer’s business. In other words, the 
validity of an arrangement for a credit for the season depends upon the extent 
to which the customer can definitely forecast liis season’s operations. To the 
extent to which he can specify his prospective purchases in the written promise, 
the arrangement for the season can be made so as to support security taken 
subsequently for such purchases from time to time. If, as is likely to be the 
case, he subsequently contemplates other purchases not specified in the 
promise, it would seem necessary that he should make with the bank a new 
arrangement for credit and give a new promise with respect to such purchases, 
and so on from time to time during the season. In effect", it would not ordi
narily happen that the whole season's operations could be definitely forecasted 
at the beginning of the season, and, it is submitted, the safer practice would be 
to confine each arrangement for credit to the amount which, in the bank’s 
opinion, would be justified by the specific security mentioned in the promise 
taken at the time of such arrangement.

(</) The printed form has the following footnote:
Here give general description of the class of goods to be covered by the 

security, c.g., flour or wheat or lumber.
(c) The printed form has the following footnote:
Give as particular description as |>os8ible of the place or places where the 

goods to be covered by the securities arc or tie intended to 1 e.
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TORONTO GENERAL TRUSTS CORP. v. THE KING.

Judicial Committee of the Privy Council, Viscounts Haldane, Finlay and Can , 
Lords Dunedin and Shaw. April 11, 1919.

Taxes (| V C—190)—Succession duties—Mortgages—Situs.
Mortgages under the Alberta Land Titles Act, to a person resident 

out of Alberta, on land situated therein are property situate within 
Alberta, and upon the death of the mortgagee are subject to duty under 
the Succession Duty Act (Alberta). The administrator could not 
recover the debts or have the benefit of his securities without claiming 
the protection and assistance of the Alberta law, and the case is within 
the test laid down in Wallace v. The Attorney-General (1865), L.R. 1 
Ch. 1, 9, that such duty must be considered to be imposed only on those 
who claim title by virtue of the law of the taxing State.

[Walsh v. The Queen, (1894) A.C. 144; Henty v. The Queen, (1896] A t 
567; Payne v. The King, [1902] A.C. 552, followed ; Commissioner of 
Stamps v. Hope, [1891] A.C. 476, distinguished.]

Appeal from 39 D.L.R. 380, affirming 32 D.L.R. 524. Affirmed. 
The judgment of the Board was delivered by 
Viscount Cave:—This is an appeal by the administrator with 

the will annexed of Richard Grigg, deceased, from a judgment of 
the Supreme Court of Canada, affirming a judgment of the Supreme 
Court of the Province of Alberta, Appellate Division, which in its 
turn affirmed a judgment of Hyndman, J., upon a special case 
submitted to him. The effect of the judgments under appeal was to 
declare that certain mortgages secured upon land in the Province 
of Alberta which were held by the testator, who was domiciled and 
died in the Province of Ontario, were subject to succession duty in 
the Province of Alberta, and the question raised by this appeal is 
whether they were in fact so subject.

By s. 92 of the B.N.A. Act, 1867, it is provided that in each 
province the legislature may exclusively make laws in relation 
(among other matters) to direct taxation within the province. 
By s. 7 of the Succession Duties Act of Alberta (Alberta statutes of 
1914, c. 5) it is enacted that.—

Save as otherwise provided, all property of any person situate within I lie 
province and passing on his death shall be subject to succession duties

at certain rates therein set forth. By s. 3 of the same Act the word 
“property” is defined as including real and personal property of 
every description. It was clearly within the power of the legislat ure 
of the Province of Alberta to pass the Succession Duties Act above 
referred to, and the only question is whether the mortgages referred 
to in these proceedings were at the date of the testator's death 
“situate within the province.”



46 D.L.R.] Dominion Law Reports. 319

The mortgages in question were executed and registers! under 
the Land Titles Act of Alberta (Allierta s alutes of 1900, c. 24). 
By s. 23 of that Act it is enacted as follows:—

Instrumente registered in respect of or affecting the same land shall be 
entitled to priority the one over the other according to the time of registration 
and not according to the date of execution; and the registrar, upon registra
tion thereof, shall retain the same in his office, and so soon as registered every 
instrument shall become operative according to the tenor and intent thereof, 
and shall thereupon create, transfer, surrender, charge or discharge, as the 
case may be, the land or the estate or interest therein mentioned in the instru-
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By s. 60 of the same Act it is enacted that mortgages shall lie in 
a form set out in the schedule to the Act. This form docs not 
provide for sealing, but a seal was in fact affixed to each o ‘ the 
mortgages in question in this case. No express provision is made 
in the Act for the execution of mortgages in duplicate, but the 
language of ss. 63 and 65 (5) appears to assume that a duplicate 
will be executed and retained by the mortgagee, and this appears 
in fact to be the general practice. In the present case each of the ^ 
mortgages was executed in duplicate, one of such duplicates 1 icing 
delivered to and retained by the registrar in accordance with the 
statute, and the other being delivered to the mortgagee and retained 
by him. At the date of the death of the mortgagee the duplicate 
mortgages delivered to him were in his possession at his residence 
in Ottawa, in the Province of Ontario, where he died, while those 
deposited at the registry were, of course, in the possession of the 
registrar in Alberta.

A claim to succession duty having been made, the administrator 
contended that the mortgages in question were, at the date of the 
testator's death, situate, not in Allierta, but in Ontario, and sujv- 
ported his contention by reference to the rule of law which provides 
that, whereas a simple contract debt is to be deemed to be within 
the area of the local jurisdiction within which the debtor for the 
time being resides, the locality of a specialty debt is the place where 
the specialty is found at the time of the creditor’s death (Went
worth on the Office of Executor, ed. 1720, p. 46; Bacon’s Abridge
ment, tit. Executors and Administrators (1832) (E), p. 462; 
durney v. Rawlins (1836), 2 M. & W. 87, 150 E.R. 680; Commis
sioner of Stamps v. Hope, [1891 ] A.C. 476). This rule has lieen 
recognised in numerous decisions lioth here and in the Dominion of
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Canada, and the general principle must lie regarded as well settled. 
But in the present case there is a difficulty in applying the rule, 
owing to the fart that each of the mortgages was created and 
evidenced liy duplicate deeds, and that at the date of the testator's 
death one of such deeds was in the Province of Ontario and the 
other in the Province of Alberta. An attempt was made to shew 
that, having regard to the terms of the 1-and Titles Act, the dupli
cate of each mortgage held by the testator was the principal or 
dominant instrument, but in their I-ordships’ opinion no such 
ascendancy was made out, and the deed produced to and retained 
by the registrar under the provisions of the statute was not of less 
importance than the duplicate delivered to and retained by the 
mortgagee. In these circumstances any argument which goes to 
shew that, under the rule which fixes the locality of a specialty 
debt in the place where the specialty is found, the debts in this case 
were situate in Ontario at the testator’s death, is equally effective 
to prove that they were situate in Alberta; and yet it is plainly 
impossible to hold that they were situate in loth provinces at once. 
A similar difficulty in applying the rule may arise in any case where 
an obligation is created or evidenced by two or more deeds of 
collateral value which are found in different jurisdictions; and the 
truth appears to be that in such cases the rule gives no guidance 
on the question of the locality of the debt, and regard must be had 
to the other circumstances of the case.

In the present case the circumstances, other than the single 
fact of the presence of a duplicate deed in the Province of Ontario 
are all in favour of the conclusion that the mortgages were situate 
in Alberta. It is established by formal admissions made in the 
course of the proceedings that at the date of the execution of the 
mortgages the mortgagors were resident in the Province of Allierta. 
and that the place of payment of the debt was in each case in the 
Province of Allierta. The debts were secured, not only by the 
personal obligation of the mortgagors, but also by mortgages which 
created interests in lands in Alberta, and this fact cannot lie put 
out of account (see Walsh v. The Queen, [1894] A.C. 144, 148). 
The mortgages are executed in a form prescribed by the Land Titles 
Act of Alberta, and derive their force and effect from the terms of 
that statute, and this is not less the case because a seal has been 
voluntarily affixed to each mortgage. The administrator cannot
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enforce any of his securities without procuring registration of his 
succession in the Alberta registry and relying on documents reg
istered in that province; and though the debtors may be prepared 
to pay the debts secured without putting the administrator to the 
trouble of suing or of realizing his securities, it is plain that they 
would not do so except on the terms of the mortgaged lands being 
released in accordance with Alberta law. In short, the admini
strator cannot recover the debts or have the lænefit of his securities 
without claiming the protection and assistance of the Alberta 
law; and the case falls within the test laid down by Lord Cran worth 
in Wallace v. The Attorney-General (1865), L.R. 1 Ch. 1, 9, 
as to the limitation on the imposition of succession duty, namely, 
that such a duty must be considered to lie imposed only on those 
who claim title by virtue of the law of the taxing State.

When "11 these circumstances are taken into account, the only 
possible iiclusion appears to be that the mortgages in question 
in this case were at the testator’s death situate in Alberta. This 
conclusion is in accordance with the decisions of the Board in the 
cases of Walsh v. The Queen, [1894] A.C. 144; Henty v. The Queen, 
[1896] A.C. 567 and Payne v. The King, [1902] A.C. 552, and is 
not inconsistent with the judgment in Commissioner of Stamps v. 
Hope, supra. It is indeed suggested that, as the mortgage referred 
to in the last-mentioned case was registered in New South Wales, 
it must lie assumed that it was executed in duplicate, and that one 
original was filed in the office of the registrar-general of New South 
Wales in accordance with s. 3£ of the Real Property Act of New 
South Wales (26 Viet. No. 9), and, accordingly, that the decision 
governs the present case. But no reference to such an execution 
in duplicate is found either in the record of the case, in the argu
ments of counsel, or in the judgment of the Board; and the case 
cannot, therefore, be taken as an authority on the question of the 
locality of a deed of which duplicates are found in two different 
jurisdictions.

For the above reasons, their Lordships have come to the 
conclusion that this appeal should l)e dismissed.

Their Lordships understand that it has lieen agreed by the 
parties that they will bear their own costs of the appeal. No order 
therefore will be necessary respecting them.

Their Lordships will humbly advise His Majesty accordingly.
Appeal dismissed.
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WRIGHT ▼. WEEKS.
Alberta Supreme Court, Appellate Division, Harvey, C.J., Stuart, Beet and 

McCarthy, JJ. May S, 1919.
Contracts (§ V C—396)—Rescission or—Misrepresentation—Laches- 

Consequence or.
The only legal consequences of inaction or laches on the part of the 

representee in rescinding a contract to purchase land on the ground of 
fraudulent misrepresentation is to furnish some evidence with other facts, 
in support of a plea of knowledge, or affirmation, against himself, or to 
give scope for the intervention of the jus tertii, or of the plea of inability 
to make specific restitution to the representor; but, where the inaction, 
for however long a period it extends, is not sufficient to constitute such 
evidence, or where, notwithstanding the lapse of time, no innocent 
person has, in fact, acquired rights or interests under the contract 
sought to be set aside, and the property to be restored to the 
representor, as the condition of rescission, can be so restored in the same 
plight as that in which it was received, the delay, laches, or so-called 
“acquiescence” does not constitute a defence.

Appeal by the defendant from the judgment of Simmons, J.
A. A. McGillivray, K.C., and W. J. MiUican, for respondent.
W. F. W. Lent, K.C., for appellant.
The judgment of the court was delivered by 
Beck, J.:—This is an appeal by the defendant from the judg

ment at the trial by Simmons, J.
The action was to set aside a sale of farm lands and a subsequent 

sale of chattels on the farm on the ground of fraudulent misrepre
sentation, and in the alternative for damages. Several grounds of 
misrepresentation were set up.

One of the grounds alleged with respect to the sale of the lands 
was that except for a few thistles the lands were entirely free from 
weeds. The trial judge in the course of his reasons for judgment 
said as follows:—

Dealing first with the land contract, it is of some importance that the 
plaintiffs were farmers and that they made a somewhat complete examination 
of the farm before deciding to purchase.

They allege, however, that the defendant had ingratiated himself in their 
confidence to such an extent that they relied absolutely upon his good faith 
in regard to the representations made by him. The relations between the 
parties immediately prior to the negotiations give colour to this. The defend
ant was in khaki and an employee of the registrar, engaged in work in con
nection with the Military Service Act, when he met the plaintiffs at the 
Empire Hotel in Calgary. He held himself out to them as a skilful physician, 
although unlicensed then as a medical practitioner in this province. He 
treated both of the plaintiffs for some weeks prior to the negotiations which 
led up to the agreement for purchase of the land. . . .

I am satisfied upon the evidence that untrue representations in regard to 
freedom from weeds were made by the defendant. . . . the main defence 
is ratification of the agreement after knowledge by the plaintiffs.

In regard to weeds, the defendant represented that there were no weeds 
excepting a few thistles on the n. e. quarter of section 10. The facts are that
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this quarter section was infested with thistles, stink weeds and some mustard, 
to such an extent that it was not po ble to crop it until the land had been 
summer fallowed. The s. w. quartet la 12 was seeded to timothy, so that the 
n. e. quarter of 10 was the only land ready for crop in 1918. The plaintiffs 
were assuming somewhat heavy obligations and relied upon the returns in 
1918 from this quarter section and on this ground it seems to me that this 
representation was a very material one in inducing them to enter into the 
contract.

When they went into possession, however, about May 17, they admit 
knowledge of the existence of weeds sufficient to demonstrate the misrepre
sentation. It is true that they say that as the season advanced they dis
covered that the weeds were much worse than on May 17, but I am inclined 
to the view that there was ratification after knowledge, which would deprive 
them of the right of rescission in regard to the weeds. They purchased the 
chattels on May 25 and they had no intention of repudiating them.

About the last of May they elected to repudiate and came to Calgary and 
notified the defendant in the first week of June.

There is ample evidence to justify the trial judge’s finding 
that there were misrepresentations as to weeds. The circum
stances were such that these misrepresentations must have been 
made with knowledge of their untruth.

I think the judge was wrong in holding on the facts that the 
plaintiffs had lost their right to rescind on the ground of mis
representation with regard to weeds by reason of ratification after 
knowledge.

His statement of the facts in this connection is not quite 
accurate. The agreement of sale of the lands is dated May 11, 
1918. The two plaintiffs (husband and wife) left their home near 
Calgary to look at the lands which lay close to Cardston in com
pany with the defendant and his friend, Cassidy, on May 4— 
arriving in an automobile late. That was a Saturday. On Sunday 
the men walked about the home quarter and later they all drove 
over one of the quarter sections—there were four in all—and saw 
the other quarters from the road. They returned home the next 
day, Monday the 6th. The agreement was signed on the 11th. 
They had not seen the lands in the meantime. In the interval, 
between this trip to the farm and May 17, the question of the 
plaintiffs buying also the farm stock and implements was discussed 
and considered. On Friday, May 17, Wright, accompanied by the 
defendant’s son, went again to the farm for the purpose of looking 
at the stock. The trip and inspection and return journey occupied 
the 18th, 19th and 20th. On the 20th Wright and the defendant 
met in Calgary. The plaintiffs seem to have gone into occupation 
of the farm—not as the trial judge puts it on the 17th, but on the
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23rd. The bill of sale of the cattle, etc., is dated May 25. It was 
executed at Cardaton. It was on May 29 that the plaintiffs 
decided that they would endeavor to get rid of the “deal ” and on 
June 6, at Calgary, that Wright notified the defendant that he 
repudiated on the ground of misrepresentation. Confining one’s 
self to the question of weeds, it appears that whatever opportunity 
the plaintiffs might have had, and have neglected, to investigate 
the condition of the lands as to weeds, instead of assuming the 
truth of the defendant’s representations in that regard, they did 
not in fact begin to suspect the falsity of the representations until 
after the execution of the bill of sale, that is about May 27.

After investigation they came to a decision in their own minds 
on the 29th, and communicated that decision within what cannot 
be said to be an undue delay, on June 6. It is obvious that the 
evidence of weeds was such as would increase day by day.

I think, as I have already said, that the trial judge was in error 
in holding that there was any ratification or confirmation of the 
agreement on the part of the purchasers by reason of his actions 
or conduct or laches. I have given the substance of the evidence 
directed to the aspect of the case which seems to have been what 
the judge thought had prejudiced the plaintiffs’ right to rescission.

As to the law applicable to such a case, I adopt the view set 
down in Bower’s Actionable Misrepresentation (1911), pp. 282-3:—

Delay, laches and acquiescence are constantly referred to in connection 
with proceedings for rescission as if, of themselves, they constituted affirma
tive defences thereto. This is quite a mistake. And it is a still graver error 
to use these expressions (as the term “laches” in particular is frequently 
used) with an underlying suggestion that the representee owes a duty to the 
representor in the matter, the failure to discharge which renders him “guilty" 
of conduct which, of itself, raises a personal equity against him in favour of 
the representor. The only legal consequence of the representee's inaction is 
either to furnish some evidence, with other facts, in support of a plea of 
knowledge, or affirmation, against himself, or to give scope for the interven
tion of the jus tertii, or of the plea of inability, to make specific restitution to 
the representor; but, where the inaction, for however long a period it extends, 
is not sufficient to constitute such evidence, or where, notwithstanding the 
lapse of time, no innocent person has, in fact, acquired rights or interests 
under the contract sought to be set aside, and the property to be restored to 
the representor, as the condition of rescission, can be so restored in the same 
plight as that in which it was received, the delay, laches, or so-called “acquies
cence,” goes for nothing, which is tantamount to saying that, per ee, these 
matters constitute no defence.

A useful recent case is Armstrong v. Jackson, [1917] 2 K.B. 822.
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There was not at the date of the repudiation of the agreement 
by the plaintiffs, nor at the commencement of the action, any 
difficulty in working out a restoration of both parties to sub
stantially their original positions. The principles and methods 
applicable are pointer! out in Bower, pp. 250-1.

The trial judge rescinded not only the sale of the lands but 
also the sale of the chattels, the latter on the ground that title had 
not been made by reason of a large execution against the property 
of the defendant being in the hands of the sheriff. I think that 
in addition to that ground, he might have put it on the ground 
that, to use an expression to Ire found in old cases, the two agree
ments—that for the lands and that for the chattels—were 
“complicated.’’ It is true the agreement for the lands was con
cluded before the agreement for the chattels was made, but not 
only was the latter made in consequence of the former and made on 
the assumption of the former being honest and obligatory, but in 
the efforts made to procure the removal of the execution by pay
ment of the amount owing upon it, it was arranged that 55,000, 
a portion of the moneys owing under the land agreement, should 
be applied upon the execution, and this was done to the extent of 
depositing the amount for that purpose. The purpose was not 
accomplished, owing to the sale of the land being declared off.

The cases dealing with this aspect of the case will be found 
collected and discussed in Holliday v. Locku-ood, [1917] 2 Ch. 47.

On the grounds which I have discussed, and without expressing 
an opinion upon the other grounds dealt with by the trial judge, 
I think the conclusion arrived at by him that there should be 
rescission of both agreements is right.

The formal judgment, it seems to me, is satisfactory- in form.
I would, therefore, dismiss the appeal with costs.

Appeal dismissed.
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BRITISH AMERICA ELEVATOR Co. v. BANK OF BRITISH NORTH 
AMERICA.

Judicial Committee of ike Privy Council, Viscount* Haldane, Finlay and Lord 
Phillimore. April », 11)19.

Trusts (l III—60)—Tbdstrrs—Rights op cestui qoe trost—Acoountinii 
If s trustee or person acting in conjunction with a trustee keep the 

trust money in his hands, meaning to appropriate it, or even to use ii 
temporarily only, the actual lose ceases to be the measure of his responsi
bility; the tienehciary is entitled to claim the repayment of his money.

[British America Elevator Co. v. Bank of B.N.A. 26 D.L.R. 587 ; 32 
D.L.R. 181, reversed. Judgment of Galt, J., 20 D.L.R. 944, restored.]

Appeal from 26 D.L.R. 587 (amended in 32 D.L.R. 181). 
Reversed.

The judgment of the Board was delivered by 
Viscount Haldane:—The Court of Appeal for the Province 

of Manitoba (26 D.L.R. 587, 32 D.L.R. 181) varied a judgment of 
Galt, J. (20 D.L.R. 944), delivered in this case in favour of the 
appellants (the plaintiffs) for 315,218. The Court of Appeal 
substituted for this judgment an inquiry as to what lose the ap|>cl- 
lants had sustained by reason of certain drafts set out in the 
statement of claim having been credited in the books of the 
respondent bank to the account of one Youngberg or to the 
account of the firm of Youngberg and Vassie. Youngtierg was an 
agent of the appellant company who also carried on a business oil 
his own account and another business along with Vassie, as dealers 
in agricultural implements and other things required by farmers. 
The inquiry ordered by the Court of Appeal was further directed 
to the amount that the appellants had received from or on behalf 
of Youngberg on account of the drafts set out in the statement of 
claim, and the respondents were declared liable for the balance, 
such balance not to exceed the sum of 112,028.10. The difference 
between this amount and that for which the trial judge gave 
judgment was arrived at by deducting two sums of $500 and 31,000, 
representing drafts for which the respondents were held by the 
Court of Appeal not to be liable.

The appellant company has its head office at Winnipeg and it 
owns a number of grain elevators in Manitoba and Saskatchewan, 
one among them being at Waldheim. The business carried on at 
these elevators was regulated by the Manitoba Grain Act, which 
provides, among other things, that when grain is bought by the 
owner of the elevator from the farmer (as distinct from being
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received for storage) a cash purchase ticket in a présentai fonn 
shall be issued to the seller. Those who receive these cash purchase P C, 
tickets are entitled to payment of the amounts within twenty-four Hamsa 
hours from the time of receiving them. The elevator owner usually 
appoints someone to lie paymaster for these tickets, and in this Co. 
case Youngherg was appointed to tie the appellants’ paymaster or
at Waldheim. There was no bank there, but the respondents had Biuma
a branch at Roethem, which, it is agreed, was some 1.5 miles off. America. 
As the amounts on the tickets had to lie paid in currency, the 
appellants arranged with the resjxindcnts that the latter should H*ld“ 
furnish from Roethem to the paymaster of the apjK-llants at 
Waldheim money to meet the payments that had to lie made there.
These arrangements, as appears from the correspondence immedi
ately prior to a letter of Septemlier 15, 1911, written on liehalf of 
the appellants to the respondents’ superintendent, were in existence 
before that date, and they were renewed in the letter referred to 
(in all particulars that are material for the present purpose), by 
which letter the appellants requested the respondents for a certain 
commission to furnish currency from their Rosthem branch to 
Waldheim, G. A. Youngberg being the agent designated. This 
was agreed to. The terms of the letter are important, for they 
settled with precision what was to be for the future the course of 
business between the appellants and the respondents. The money 
was to be furnished from the Rosthem branch of the respondents' 
bank to Waldheim, where Youngberg was the appellants’ pay
master, against drafts by Youngberg on the appellants. The 
respondents’ commission was to lie $1.25 per $1,000.

Youngberg and Vassie had an account with the Rosthem 
branch of the respondent bank, of which one Rostmp was the 
local manager. Youngberg had also a separate private account 
there. These accounts were from time to time overdrawn during 
the period of the transactions m question in this appeal. Rostmp, 
the local manager of the bank, was pressing them to cover the 
overdrafts, and the head office wat urging him to see to this.

It is obvious that, having regard to the terms of the letter of 
September 15, 1911, which defined what was to be the course of 
business, the proper procedure was that Youngberg should, as 
occasion required, have estimated as closely as possible the amouqt 
necessary to provide for the payments he l»>d to make on behalf
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of the appellants in respect of grain tickets, and to have drawn on 
the respondents only for these amounts. On presentation of the 
drafts at the Roe them branch Rostrup would have sent to him or 
handed to him currency for the amounts drawn for, and have 
forwarded the drafts to the bank’s head office at Winnipeg to In- 
collected from the appellants’ head office there. Instead of doing 
this Rostrup allowed Youngberg to pay the amount of the drafts 
he presented, on behalf of the appellants and under the tenus of 
the letter, with increasing frequency into his firm’s account or his 
own, thereby putting these accounts, which were generally over
drawn, into credit. When this was done he drew cheques on them 
generally. It is not in dispute that Rostrup had full notice from 
the beginning that Younglierg was paying the amounts of the 
appellants’ drafts, which could be given only in terms of the letter 
of September 16, into the private accounts of his firm and himself, 
and was then drawing cheques for his own purposes on these 
accounts.

Their Lordships think not only that it is plain that Rostrup 
knew throughout that Youngberg was directing him to act im
properly in crediting to his firm’s and his private accounts the 
amounts of the appellants’ drafts, which were allowed to be drawn 
only for the purpose of currency being furnished to W’aldheim to 
pay there the sums due under the grain tickets issued by the 
appellants, but that the directions given were in violation of the 
terms of the letter of September 15,1911, a letter which prescribed 
the continuation of an existing practice in terms. If so, it is clear 
upon principle that the respondents, through Rostrup, knowingly 
became parties to a misapplication of what were trust funds, 
which they must restore to the appellants. The majority of the 
judges in the Court of Appeal appear to have treated the action 
as one which must be regarded as brought simply for damages for 
a breach of agreement, in which the burden lay on the plaintiffs 
to prove the quantum of damage suffered by them. This view is 
quite inadequate. Possibly the judges in the Court of Appeal were 
led to hold as they did by the fact that, instead of asking for a 
general declaration of liability on the ground of breach of trust, 
and for an account to be taken of all the sums so received, in which 
case the result of the account, after any proper deductions had 
been claimed and established on the initiative of the respondents,
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would have been followed by a judgment on further consideration 
[or the balance found due, a different couree wan followed at the 
trial. The appellanta claimed certain specific sums, amounting to 
113,528.10, which they said had been misapplied in breach of trust, 
and did not persist in a further claim tliey made for an account of 
any other moneys for which the respondents might prove to be 
similarly accountable to them. The case was tried on this footing.

There were two sums of 1500 and 11,000 respectively as to 
which there was special controversy in the Court of Appeal. The 
6ret of these was the subject of one of the appellants’ drafts, 
which was credited to Youngbcrg and Yaseie by Hostrup on 
September 15, 1911, just before he was notifier! of the letter to the 
headquarters of the respondent bank of that date. At this date 
the account of Youngberg and Vassie at Koethcm was overdrawn 
and the amount was applied in reducing it. This was, in their 
Lordships' opinion, improper, having regard to the practice which 
existed even before the letter of September 15, 1911, and to the 
duty of a banker who hu notice that he is receiving a trust fund. 
It was improper of Rostrup to allow Younglierg to operate on his 
firm's account by treating the $500 as though it was money 
belonging to the firm and of which he could dispose as such. 
Similar observations apply to the draft for $1,000 dated later on, 
on February 13, 1912, and credited to Youngberg on the lfitli of 
that month. It represents the amount of a cheque for part of the 
balance due from him to the appellants, given by Younglierg to 
Black, the appellants’ inspector. The cheque was dishonoured, 
owing to the overdrawn condition of Youngberg s account, and 
he then drew on the appellants for the amount and sent the 
draft to Rostrup for payment to his own credit, and the cheque 
was paid. The majority in the Court of Appeal held that if the 
draft had not been so credited the original cheque would not have 
been paid, and that therefore to charge the respondents with the 
amounts of both the cheque and the draft would lie to make them 
pay twice over. With this view their Lordships are unable to 
agree. There ie not evidence before them sufficient to establish 
that the respondents have been charged twice with this identical 
amount. They think that, as the cheque was drawn to pay to the 
appellants their own money, being cash in hand with Youngberg,

24-46 D.L.R.

IMP.
P. C.

America
Elevator

Co.

North
America.

£32“*



Dominion Law Reports. [46 D.L.R.

IMP.

pJcl
British

America
Elevator

Co.
9.

Bane op 
I British 
1 North 
America.

they were entitled to hold it, and that they were entitled to treat 
the payment of the draft to Youngberg’s own account as a breach 
of duty on the part of Rostrup. They think that the trial judge 
and Cameron, J.A., were right in treating these items as standing 
on the same footing as the other items in the total claim established 
at the hearing, and that the majority of the Court of Appeal were 
wrong in deducting the II ,000. Their Lordships are unable to put 
this draft on a different footing from those before and after it. 
The respondents did not make good the contention put forward in 
argument, that this draft for 11,000 was given to make good the 
amount of a previous draft for the same amount which had been 
misapplied, and that this would therefore involve a payment of 
the same item twice over. The cash which Younglierg had in 
hand as the appellants’ agent was not made up merely of previous 
drafts misappropriated, but comprised moneys received by him 
for his principals, his cheque was given in respect of his liability 
for cash in hand generally, and the application of the draft on the 
appellants to recoup the respondents fpr payment of the 11,000 
cheque was a misapplication of the draft with knowledge that the 
agent had no right to have it so applied.

The course adopted at the trial, of treating the items making 
up the amount for which judgment was given as raising questions 
of evidence at the hearing, may not have been the most convenient 
one. A full inquiry and account, based on a general declaration 
of liability and taken subsequently with the burden of discharging 
themselves lying on the respondents, would probably have been 
the more adequate course. It would, moreover, have enabled the 
appellants to go into further possible items, in respect of which 
they did ask for cumulative relief in the shape of an account which 
would have extended to these items. But this course was not 
taken and the appellants abandoned their further claim. The 
respondents set up a defence challenging the principle on which they 
were held liable at the trial, and alternatively they alleged that the 
amounts of the drafts in controversy were all discharged, having 
been repaid by cheques drawn on them by Youngberg or his firm 
in payment to the farmers who had sold grain. On the first conten
tion the respondents were, in their Lordships’ opinion, wrong. 
The Court of Appeal should have treated the claim as one for 
replacement of trust funds and not for damages. The alternative
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contention the respondents did not establish by the evidence they 
gave at the trial. Having in view the course there taken, their 
Lordships are of opinion that the judgment of the majority of the 
Court of Appeal was erroneous in principle, and that the judgment 
of the trial judge must be restored. It may be that the respondents 
may be entitled to some relief in possible proceedings against the 
appellants in the name of Youngberg or his assignee. To decide 
this would require an inquiry into the whole of the transactions 
between the respondents, the appellants and Younglierg; and the 
presence of the assignee of the latter in his insolvency might lie 
required. Their Lordships express no opinion on this subject. 
They can only deal with the case in the form in which it has been 
presented and on the materials which are lief ore them, and they 
do not intend to prejudge any further questions. For the reasons 
they have given they will humbly advise His Majesty that the 
judgment of the Court of Appeal should be reversed and that of 
Galt, J., restored. The respondents will pay the costs here and in 
the Court of Appeal. The petition for special leave to cross
appeal lodged by the respondents will stand dismissed, and they 
will have their costs of the application to postpone the hearing of 
the appeal, such costs to be set off against the appellants’ costs 
of the appeal. Appeal allowed.

BISAILLOM t. CITY OF MONTREAL.
Supreme Court o/ Canada, Davies, CJ., and Idington, Anglin, Brodeur and 

Mignault, JJ. December 88, 1018.

Expropriation (| II A—80)—City corporation—Error in Nonce or 
expRopRiAnoN—Power to deriht—Serious uistaeb—Nullity as 
to OBJECT.

A city corporation in Quebec hsc power to desist from an expropriation 
proceeding already commenced because of a serious mistake or error in 
the notice of expropriation given by it to the owner and the plan on 
which the notice was baaed, where such error iia cause of nullity aa to the 
substance of the object of the expropriation.

Appeal from the judgment of the Court of King's Bench 
appeal side (1916), 26 Que. K.B. 1, reversing the judgment of the 
Superior Court, District of Montreal, and dismissing the action 
with costs.

On June 30, 1913, the city respondent served a notice to the 
appellant that, according to 2 Geo. V. c. 66, s. 33, it was decided 
to expropriate lota 609 to 617 and 526 to 528 marked on a certain
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plan, being eubdiviaion» 3, 4, 6, 6, 7, 8, 11, 12 of lot No. 168. 
Arbitrator» were named and sworn. It waa then ascertained by 
the respondent that, upon the part of the property not necessary 
for the extension of the street, there was situated an extensive 
building which did not appear upon the expropriation plan. 
Thereupon, the respondent served upon the appellant a discontinu
ance of the expropriation proceedings already commenced and at 
the same time served a new notice of expropriation for the lots 
513, 616, 617 and 528 only, l>eing part of subdivisions 3, 6, 6, 7, 
of lot No. 168 specially required for the widening of the street. On 
January 24, 1914, the appellant served a petition for an interlocu
tory injunction to enjoin the respondent from conducting any 
proceedings under the second notice of expropriation.

Proceedings, by way of mandamus, to force the respondent to 
proceed under the first notice of expropriation, were also instituted ; 
but, by consent of the parties and to avoid costs, they were left 
in abeyance until a final decision in the present action would lie 
rendered.

The judgment of the Superior Court, Guerin, J., maintained 
the injunction, upon the ground solely that the notice of expropri
ation and the proceedings thereunder had not been given or under
taken within the twelve months mentioned in 2 Geo. V. e. 66, s. 33.

Aime Geoffrion, K.C., and Paul St. Germain, K.C., for appellant.
A. H'. Atwater, K.C., and J. A. Jarry, K.C., for respondent.
Davies, CJ.;—The controversy in this appeal relates to expro

priation proceedings taken by theCityof Montreal for theextension 
of Palace St. (St. Joseph boulevard) in St. Denis ward from north
eastern boundary of Laurier ward to Papineau avenue.

The authority for such extension was first granted by the legis
lature in 1611 and was permissive only and not oompulsory.

In 1912, however, the legislature amended the enactment of 
1911 and made the expropriation of the lands necessary for the 
extension of the boulevard compulsory upon the city either by 
mutual agreement with the owner or by expropriation within 
twelve months from the sanctioning of that Act. This latter Act 
came into force on April 3rd, 1912. The necessary resolution for 
the extension of the boulevard passed the city council in March, 
1918, which approved of the Barlow plan of January, 1913. The 
appellant was notified by the city of its intention to expropriate a



46 DXJt.l Dominion Law Reports.

certain part of her property described in the notice as lota hearing 
the following numbers shewn on the plan prepared by John R. 
Barlow, Noe. 509, 511, 513, 514, 615, 516, 617, 526, 527 and 528.

As a fact the only lots of those specified as shewn upon the plan 
necessary for the extension of the boulevard were lots Nos. 513, 
515, 517, and 528. The other lots were not necessary for the 
extension of the boulevard and the four which were so necessary 
were of a depth back from the boulevard of 7 feet which was all of 
the appellant’s land required for the extension. The remaining 
lota in the rear of the 4 lots mentioned and which ran back 100 ft. 
further were not so required.

The parties not having been able to come to a mutual agree
ment as to compensation to be paid api>ellant, arbitrators were 
appointed when, after two or three meetings had lieen held, it was 
discovered that the plan of January, 1913, which the council had 
approved of, did not shew a large apartment house facing on 
Drolet St. which had been built by appellant on some of her lots 
embraced within the expropriation notice ir the rear of those 
actually required for the proposed extension of the boulevard. 
The proceedings of the arbitrators were then adjourned sine die in 
consequence of the declaration of the owner’s attorneys that there 
was an error in the plan.

The city authorities came to the conclusion that a plan should 
he prepared according to which the expropriation should lie limited 
to the part of appellant’s lands actually required for the widening 
of the boulevard. A notice to that effect was served upon the 
appellant and notice given to her that the city desisted from its 
first notice of expropriation and confined such notice tq such part 
of her lands as laid within the street or lioulevard area.

Proceedings were then instituted by the appellant in the 
Superior Court asking for a declaration that the resolution of the 
city council which directed the change in the expropriation proceed
ings and limited them to the strip of appellant's lands lying within 
the street area and the notice given by the city to her that the city 
desisted from its first notice of expropriation and confined itself to 
the four lots actually required for the street extension were one and 
all illegal and ultra vire». After a hearing, the Superior Court 
decided against the city and the Court of King’s Bench on appeal, 
reversed that judgment holding that under the circumstances, and
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in view of the errors shewn to exist in the notice of expropriation 
8. C. the city was within its right in desisting, as it did, and in confining 

Buaillon its expropriation proceedings to those lots of the appellant shewn 
Cm op uP°n the plan as actually necessary for the proposed extension of 

Montual. the street, namely, seven feet in depth and comprising lots 515, 
DavU., cj. 513, 517 and 528 as shewn upon the plan.

The points argued before this court were mainly whether the 
city had power to desist from an expropriation proceeding already 
commenced l«cause of an alleged serious mistake or error in the 
notice of expropriation given by it to the owner and the plan on 
which the notice was based.

Mr. Geoffrion contended that once the notice of expropriation 
is given and the sum offered as compensation is refused the right 
to desist from expropriation is gone and much more so when arbi
trators are appointed to assess or decide the compensation to l« 
paid. He further contended that this rule or conclusion applied 
as well to public municipalities as to private corporations.

In the view, however, which I take of the proper construction 
of the statute authorising this expropriation, I do not think it 
necessary to discuss at length Mr. Geoffrion’s general proposition. 
Suffice it to say that I agree with the judgment appealed from and 
with that part of my brother Brodeur’s reasons in this court to 
the effect that grave and serious error when shewn in the notice 
of expropriation would be open to amendment and that to that 
extent at least the expropriator would have power to desist and 
amend.

The grounds, however, on which I base my judgment are tliat 
the statute which governs in this case Iteing a special one im]«ra- 
tively requiring the city to expropriate or amicably purchase 
certain lands within a limited time for the special purpose of 
extending a particular Iroulevard from one specified point to another 
and expressly limiting the extent of the lands to be taken to those 
necessary for the extension, and further enacting that if recourse 
is had to the expropriation power it shall Ire taken under arts. 7581 
and following of the R.S.Q. 1909, thus excluding the general 
charter powers, must be strictly followed; that the city had no 
power to go beyond the limited powers given them by this Act, 
and that any attempt to expropriate more or other lands tlian 
those defined as necessary in the statute to carry out its object 
and purpose was ultra vires.
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The statute in question read' as follows:—
32. S. 32 of the Act 1 Geo. V. (2nd sess.), c. 00, is amended by striking 

out para. b.
33. The city shall acquire by mutual agreement or expropriate under

arts. 7581 and following of the Revised Statutes, 1909, within 12 months from ^ ^
the sanctioning of this Act, for the pui jiose of extending Palace St. (St. Joseph Montkeal. 
boulevard) in St. Denis ward from the northeastern boundary of Laurier ward -----
to Papineau avenue, all the immovables it may need for such pur|>o8c with Dsvi<*'C J' 
the exception however of convents, schools, churches and parsonages; and 
sell by auction, in whole or in part, the lands thus acquired by mutual agree
ment or by expropriation, on either side of the said boulevard, the whole 
according to the plan prei>ared by John R. Harlow on February 25, 1911, and 
a copy of which shall be deposited in the office of the city clerk, or accord
ing to any other plan approved by the city.

No one shall erect any buildings on the lines comprised within the lines 
given on said plan within twelve months from the sanctioning of this Act, 
unless the City of Montreal, having become proprietor of the whole or of part 
of the said Palace street (St. Joseph boulevard), allows it.

The amount required to pay the cost of such improvement shall l>e 
charged to the loan fund which the city has at its dis|K>sal and the proceeds of 
the sales of such lots and of the materials of the demolished buildings shall he 
applied to the repayment of the same amount to the loan fund.

Now it does seem clear to me that in this statute compelling 
the city to open up and extend the street or boulevard within 
12 months from the sanctioning of the Act, the legislature definitely 
fixed a limitation upon the powers given to the city, and that 
limitation was that the city should acquire
for the purpose of extending Palace St. (St. Joseph boulevard) in St. Denis 
ward from the northeastern boundary of Laurier ward to Papineau avenue 
all the immovables it may need for such purpose.

Now surely that language is plain, clear and unequivocal.
It is the controlling language of the statute. It gives power to 
acquire such immovables as may be needed for the extension but 
no more. The subsequent language of the section authorizing 
the sale by auction in whole or in part of the lands thus acquired on either 
side of the said boulevard
must be rejected as being altogether inapplicable and w ithout any 
meaning. They were doubtless inserted by the draftsman under 
the impression that the general powers of the city under its charter 
when opening or extending streets or boulevards to purchase or 
expropriate more lands on each side of the street or Ixnilevard than 
were required for the street or boulevard extended to the expropria
tion provided for in this special Act.

But these general powers were clearly not intended to be given 
and were not given in this special Act enacted for a single and
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special purpose and being compulsory on the city and not optional.
If doubt could exist on the point arising out of the city’s 

charter, I would call attention to the fact that the powers in the 
special statute given were not to be exercised under the city's 
charter which gives these special powers of expropriating lands on 
each side of any street being opened or extended, but are express!) 
given to be exercised under arts. 7581 and following of the R.S.Q. 
1909, which do not give such powers.

I am of the opinion, therefore, that the powers of the city in 
this case to expropriate were expressly limited to the “immovables 
needed for the purpose of extending Palace St. to Papineau 
avenue,” and that the attempt under the special statute here in 
question and the general powers of expropriation under art. 7581 
of the R.S.Q., which is read into the special statute, to expropriate 
more land than was required for the purpose of the street extension 
were so far as such an attempt was made ultra vires of the city. 
I think when this fact was discovered it became not only the right 
but the duty of the city to desist and to confine the proceedings of 
the arbitrators to those lands which the statute authorised them 
to expropriate.

I would dismiss the appeal with costs.
Ioinoton, J. (dissenting) A long line of authorities beginning 

with The King v. The Comm’refor improving Market Street, Man
chester, reported in a note to Rex v. Hungerford Market Co. (1832), 
4 B. & Ad. 327, 110 E.R. 487, and the judgment in that case, 
clearly establishes the right of a landowner served with a notice to 
treat by any legal entity upon which the legislature has conferred 
the right of expropriation, to apply for a mandamus to compel that 
party so asserting its power to proceed, by the appointed means 
given, to determine the amount of compensation the landowner 
may be entitled to.

In Morgan v. Metropolitan R. Co. (1868), L.R. 4 C.P. 97, 
at p. 105, Kelly, C.B., delivering the judgment of the Appellate 
Court (then known as that of the Exchequer Chamber), said:—

Ever since the case of Her v. Hungerford Market Co., supra, it has uni
formly been held* that wherever a company is entitled to take land compul
sorily under the potvem of an Act of Parliament, if they give notice of tlit-ir 
intention to take the land, that is an exercise of the'r option from which they 
cannot recede, and the notice operates ss a contract or an undertaking hv 
them to become the purchaser*. That case was decided in the year 1K32, 
and it has never yet been questioned.
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That, of course, is only » comprehensive declaration of English 
law upon the subject. I am, however, unable to find that the law 
of Quebec differs therefrom in the slightest degree.

Counsel for the appellant told us in argument that the pursuit 
by her of that remedy was merely held in alievance pending this 
appeal.

I am entirely at a loss to understand this circuitous way of 
proceeding when the direct method of asserting her right (if any) 
was open to her.

Indeed, I have come to the conclusion that it should not lie 
tolerated.

I have the gravest suspicion that the judgment appealed from 
is founded upon reasons which are not maintainable; but I do not 
think a definite opinion thereupon ought to lie expressed further 
than incidentally necessary to present the reasons for the conclusion 
I have reached, lest by doing so we add to the confusion of thought 
this peculiarly circuitous method appellant has taken by way of 
asserting her right has evidently produced.

Let us take the suggestion in Cross, J.'s judgment that there 
is to be made a distinction lietween the effect of expropriating 
powers given a railway company and the service of the like power 
by a municipal corporation, and see if it is well founded in light of 
the decisions I have referred to.

It happens that of these very decisions to which I have referred, 
the first named and Steele v. Mayor 0/ Liverpool (1866), 14 W.R. 
311, 7 B. 4 S. 261, and Birch v. St. Marylebone Vestry (1869), 
20 L.T. 697, relate to the identical subject matter of expropriation 
for purposes of opening new streets with which the case in hand is 
concerned.

There is, leaving aside expropriation for the Crown, only one 
case that I have been able to find which has the semblance of main
taining such a distinction as sought to lie made. That is the case 
of Reg. v. Commissioners 0/ Woods and Fared» (1850), 15 Q.B. 761, 
117 E.R. 646, in which, hating regard to the funds at the disposal 
of the commission and the limited purposes of the Act there in 
question, the court could easily see its way to hold the defendants 
entitled to withdraw the notice. To have refused to so hold would 
have resulted in the court forcing a public body to do that which 
was ultra vine, or at all events have been improper.
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When that case was relied upon in the two which I have cited 
immediately preceding my citation of it, the respective courts 
concerned shewed how very limited an application the decision was 
capable of.

Moreover, the course of legislation relative to municipalities 
in many . urisdictions has lieen to provide expressly against such 
like contingencies as arise in the proceedings in question herein.

I express no opinion upon the question of whether or not such 
like implication may lie found in the legislation relevant to any
thing involved in the rights of the parties hereto. 1 am only 
concerned in demonstrating that the appropriate remedy, ami 
indeed the only proper remedy, the appellant has, if any, is by way 
of mandamus, and that there is grave reason to suppose that there 
is, or may be, error in the judgment appealed from, and none the 
less so when the unsuitable injunction method of procedure is 
allowed as possibly right. Of course, if it were quite clear that she 
had nothing to complain of we perhaps should refrain from any 
interference no matter how objectionable the form of procedure as 
such might be.

The case presented is far from that lioth as to law and facts 
and it is important no such precedent should lie made.

I think she should lie given an opportunity, if so advised, to 
try that out and to do so freed from any prejudice founded upon 
anything that has transpired.

I may point out that in Lind v. I tie of Wight Ferry Co. (1802), 
7 L.T. 416, and in Adame v. London and Blackmail H. Co. 
(1850), 2 Mac. & G. 118, 42 E.R. 46, the Court of Chancery in 
England refused to exercise any of its powers to aid a plaintiff 
situated similarly to the appellant.

These decisions were given at a time when that court hail at 
least as ample powers to enforce by injunction the observance of a 
party’s rights as it seems to me can fall within the provisions of the 
Code of Civil Procedure in Quebec providing for injunction. And 
they are decisions by a court of which the tradition exists that it 
was inclined to extend its jurisdiction when it found it necessary 
in order to do justice.

When we find it in such cases as these, so closely analogous in 
principle to that now at bar, refusing to assert its supposed jiower 
and referring the litigant to the need to seek his relief in the remedy 
of mandamus alone, 1 feel we may well follow such precedents.
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The appellant may have the right to enjoin temporarily the 
respondent from proceeding under it# new notice until she has had 
an opportunity of trying out the question# involved by way of an 
application for a mandamus.

I would therefore allow the appeal without costs and modify 
the judgment accordingly and substitute for the reservation by the 
judgment of the Superior Court of her right to proceed for damages, 
the right to proceed for a writ of mandamus, if so advised, without 
prejudice arising from the proceedings had herein.

There does not seem, considering the leisurely way things were 
done by those concerned, much reason to fear that the city would, 
in face of a proceeding for a writ or order of mandamus, which I 
hob I to lie the proper course in such a case, insist u|)on proceeding 
immediately under ita new notice. Hut lest it might l>e likely to 
do so, an interlocutory injunction could have been had, no doubt. 
In allowing the appeal 1 would grant such interlocutory judgment 
until the proceedings for mandamus terminate, or such reasonable 
time as should enable the appellant to terminate same.

Anglin, J.:—I have had the advantage of reading the opinion 
of my brother Brodeur, in which I believe my brother Mignault 
concurs. While in accord with the conclusion reached, 1 hesitate 
to commit myself unreservedly to the ground on which my learned 
brother rests his judgment l«cause of its very far reaching effect. 
As I understand it, he imports the rules of the code of procedure in 
matters not expressly provided for by the general law of the prov
ince governing expropriations (R.S.Q. arts. 7581, et seq.) into all 
proceedings had under it, merely because such expropriations are 
grouped with some other subjects in the Quelrec statutes under the 
heading “Matters Relating to the Code of Civil Procedure." 
1 am satisfied, however, that in the present instance on the ground 
of error in the substance of the object of the expropriation the 
respondent would be entitled to the relief which the judgment in 
appeal accords to it. Any amendment necessary to sustain the 
judgment on that ground could and should t>e made. Supreme 
Court Act, s. 54.

Brodeur, J.:—In 1911 the Quebec Legislature authorised the 
City of Montreal to expropriate, within 2 years, the land required to 
extend St. Joseph Boulevard from Laurier Ward to Papineau Ave., 
according to a plan prepared by John R. Barlow on February 25, 
1911.
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In 1612 the législature amended the Act of 1911, and declared 
that the city «hall acquire or expropriate, not under the provision* 
of its charter but under arta. 7581 et eeq. of R.8.Q., all the immov
ables it may need for such prolongation of the boulevard, according 
to the Barlow plan, or according to any other plan approved by the 
city. That which was, in 1911, an authorisation of expropriation, 
became, therefore, by the Act of 1912, a formal obligation imposed 
on the city to extend this boulevard as far as Papineau Ave. How
ever, the expropriation, instead of following the Barlow plan, 
might follow any other plan which the city should adopt, and the 
expropriation, instead of being made according to the provisions of 
the city charter, should be made according to general expropriation 
law.

The appellant, Maria Bisaillon, was the owner of four lots of 
land fronting on the proposed boulevard. These four lota of land 
were respectively numl>ered 3,5,6 and 7, of No. 168 of the cadast ral 
plan of the village of C6te 8t. Louis. She was also the owner of 
lots 8 and 11 of the said No. 168. These last-named lota were 
situated behind the first lots; and they fronted upon a cross street 
called Drolet Street. The city only required for 8t. Joseph Boule
vard 7 ft. in depth in front of lots 3, 5, 6 and 7.

Under the general provisions of its charter (art. 425), provisions 
which appear to have been implicitly recognised in the Act of 1912. 
the City of Montreal is authorised to expropriate not only the 
outside limits of the land it requires for opening and widening a 
street, liut it is authorised to expropriate more than it needs for 
the proposed work. In the latter case it must sell back again the 
land it expropriates but does not use. This method might be, in 
certain cases, very advantageous, because sometimes the expropri
ation of the frontage of a lot might occasion the destruction of a 
building, and so give rise to very large claims. In the present rase, 
it would be more advantageous to acquire all the land, in order to 
re-sell afterwards that part which the city had no need of.

On the question of the enlargement of St. Joseph Boulevard, 
the engineer, Barlow, had, on February 25, 1911, prepared a plan 
by which the boulevard would be 100 ft. wide; and further, lie 
shewed that 100 ft. of land on each side of the proposed boulevard 
should be expropriated. This is the plan which was liefore the 
legislature, and which is referred to in the legislation.
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On January 27,1613, a new plan was prepared, and there again, 
at any rate so far as the appellant's lota are concerned, the proposed 
expropriation covered not only the land Decenary for the location 
of the boulevard itself, but also 100 ft. more. This plan was 
approved by the city council on March 10, 1913, and a resolution 
was adopted authorising the expropriation of all lands necessary 
to enlarge and extend the street according to the plan of January 
27,1918.

On June 18, 1918, notice of expropriation was given by the 
City of Montreal to the appellant, not only for the lands which 
fronted upon the proposed boulevard, namely, lots 3, 5, 6 and 7 of 
No. 168, but also lands behind these lots, which were sulwiivided 
so as to "ront upon Drolet tit.

The notice of expropriation for the lots fronting upon Drolet 
tit. was evidently incorrect. For example, in describing a part of 
No. 168-11 it gave the adjacent lands and Ixiundariee, and declared, 
among other things, that this part of No. 168-11 which it desired 
to expropriate was bounded on the north-west by No. 168-11 of 
the cadastral plan. How could a part of lot No. 168-11 lie bounded 
by the whole of lot No. 168-117 It is the same as to the location 
of the lands first described in the notice of expropriation, which 
they state forms part of the cadastral plan under the No. 168-4. 
Now, if we examine the plan before us, it is evident that this 
No. 168-4 which they described forms part, on the contrary, of 
No. 168-11. There was, therefore, in this notice of expropriation 
evident and palpable error; error in the description of the lots, 
and error as to the acquisition of the land which the city wanted. 
1 quite underatand that the city desired to expropriate all the lots 
fronting upon the proposed street; but to wish to acquire lots which 
were behind them, and which fronted upon another street, could 
not in my opinion, enter into the city's intentions.

In its notice of expropriation, the city made an offer of 
117,800 for the land which it wanted to buy from the appellant.

The appellant replied that she refused this offer, and stated 
that the value of the property which the city wished to expropriate 
was *98,000; a marked difference, as may be seen, and which shews 
clearly that there must have been an error as to the land which 
the respective parties intended to buy and sell.

The arbitrators began their proceedings to determine the value 
of the land.
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They had already held two or three sittings when suddenly it 
was discovered that the plan of January 27, 1913, did not shew an 
apartment house which had been erected by Maria Bisaillon upon 
the lota fronting upon Drolet St., but which, by the proposed 
expropriation, would be partly taken. Then the proceedings were 
adjourned by the attorneys sine die, in view of the statement made 
by the owner's attorneys that there was an error in the plan. 
Consequently, it could not be presumed that the City of Montreal, 
by instituting these proceedings and seeking to expropriate 100 ft. 
more than was necessary for the boulevard, had any intention of 
taking part only of the house; and equally must it be presumed that 
the plaintiff-appellant was in no way compelled to see her house 
partially demolished when it was so easy to confine the expropri
ation to a small portion of the land.

I understand that if it was a question of the opening of the 
street, properly so called, it would have become necessary partly 
to demolish a house; but seeing that the city wished to expropriate 
not only the [tortion of the land necessary for the location of the 
street, but also all the lands of adjoining proprietors, it could not 
be presumed that it intended to demolish a large house, or other
wise the city would have lieen obliged to pay all damages resulting 
from this partial demolition, and it would have represented practi
cally the value of tire whole house.

This error having been discovered, it seems to me that, even 
if we accept the apjiellant's claim that the proceedings constitute 
a contract binding both parties, there was evidently an error 
which is a cause of nullity as to the sultstance of the thing which 
formed the object of the contract. 1 do not think, in view of the 
conclusion to which I have come upon another point, that it will 
be necessary for me to decide if the notice of expropriation, follow
ing the naming of an arbitrator by the party expropriated, consti
tutes a contract. I would be inclined, on the contrary, to believe 
that this notice of expropriation is in the nature of a judicial 
proceeding, as I shall shew further on.

The city authorities then considered the situation, and con
cluded to prepare a new plan by which they would limit their 
expropriation to the portion particularly required for the widening 
of the street, and they notified the appellant, Maria Bisaillon. to 
this effect, declaring that the city discontinued its first notée of
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expropriation, and that it would expropriate only the land neces
sary for the actual street.

It is now claimed, in the present action, that the city had no 
right to discontinue ita proceedings, and that, having produced 
its plan of January 27, 1913, it was liouiid, and that it could not 
produce another plan, or reduce the quantity of land which it 
desired to expropriate.

Could the city so discontinue? I submit that, without any 
doubt, it could do so, by virtue of the provisions of our law on the 
subject.

The expropriation of the land in question, as we have seen, 
ought not to lie made in accordance with the ordinary provisions 
of the city's charter, and according to the general expropriation 
Act of the province, which we find in arts. 7581, el teq., of R.H.Q.

It would be a mistake to think that this expropriation Act 
contains the whole procedure which should lie followed in the 
matter. We find this Act in c. 2 of Title XII. of R.S.Q., which is 
entitled “Matters Relating to the Civil Code.” S. 9 of this 
chapter contains the provisions of the expropriation law pnqierly 
so called.

In the course of the argument I suggested that our arts. 1431 
el teq. of the C.C.P. might be applied to the actual expropriation, 
and to the expropriation made under the general law of the 
province. But this suggestion does not appear to have lieen 
accepted by any of the parties. However, it seems to me that 
there is no doubt that, where the general expropriation law does 
not contain a particular clause upon the subject, we must refer to 
the C.C.P. to determine the respective rights and obligations of 
the parties, and the procedure which should lie followed. Thus, it 
is not stated, for example, in the Expropriation Act whether one 
party can revoke or abandon a proceeding which has lieen taken. 
8o when there is no provision in the general Act we can refer to the 
Code of Procedure, and there we find art. 1437, which say*, that:—

During the delay fixed by the submission the appointment of the arbi
trators cannot be revoked, except with the consent of all the parties. If the 
delay is not fixed, either of the parties may revoke the submission when he 
pleases.

Kurther, it is a general rule of our procedure, as we find in 
art. 275 C.C.P., which says:—

A party may, at any time before judgment, discontinue hie suit or pro
ceeding on payment of costs.
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Applying, accordingly, arts. 1437 and 275 C.C.P. to the 
present case, 1 say that the city had the right to discontinue its 
notice of expropriation, first, because there was no delay fixed 
during which the arbitrators should make their report, and next, 
because it <ould, under art. 275 C.C.P., exercise any right whic h 
a party possesses of abandoning its proceedings, provided that it 
pays the costs.

The appellant has cited certain decisions given in England, to 
the effect that municipal corporations could not discontinue :i 
notice of expropriation. We are not bound to give judgment in 
this case according to the law governing expropriations in England, 
but according to the law governing expropriations in the Province 
of Quebec. Now, I find in the R.8.Q. as well as in our C.C.P., the 
elements necessary to declare that a party may discontinue his 
expropriation proceedings. For these reasons the appeal brought 
by Maria Bisaillon should be dismissed with costs.

Miqnault, J.i—I agree with the opinion of Brodeur, J.
Appeal di emitted.

IMP. S.S. “BORGHILD" v. D’ENTREMONT.

pTc. S.S. " BORGHILD " v. W. H. JORDAN A CO.
8.3. "BOROHILD ». BOUDREAU.

Judicial CommiUce of the Privy Council, Lorde Sumner, Parmoor, Wrenhury
and SterndaU and Sir Arthur ChanneU. February 97, 1919.

Evidence (| XII A—924)—Prejudicial to fasti oivino—Allegation ,,e 
mistake—Competency op teial judge to decide—Appellate
COURT SETTING ASIDE FINDING.

When a statement has been made prejudicial to the ease of the person 
making it, and it is alleged that it was made under a mistake, no one ia 
so competent to decide whether that allegation is correct as the judge 
who hears the evidence and ran observe the manner of those making it. 
The finding of a judge under those circumstances, that the explanation 
is an afterthought and should not be accepted, ought not to be set mode 
except under very e|iecial circumstances shewing that the judge lias 
misapprehended the evidence or the effect of the documents put before 
him.

Statement. Appeal from a judgment of the Supreme Court of 
Canada affirming a decision of the Judge of the Exchequer 
Court of Canada, N. 8. Admiralty District, in three 
consolidated actions brought against the 8.8. “Borghild" for 
damages arising out of a collision between that vessel and the 
fishing schooner “Oriole.”
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The judgment of the Board waa delivered by 
Loud Sterndale:—As a result of Uie eolliaion the "Oriole" 

and her cargo were sunk and five of her crew drowned. The 
actions were brought by the survivors of the crew of the "Oriole" 
claiming for their effects, the owners and master of the “Oriole" 
claiming for the value of the vessel and cargo, and the |iersonal 
representatives of those of the crew who were lost claiming damages 
for the lose occasioned to them by their death. Drysdale, J., held 
the “Borghild" alone to blame for the collision, and this judgment 
was affirmed by the Supreme Court. The defendants on the 
appeal to the Supreme Court and liefore their Ixirdships did not 
contest that part of the judgments which held the "Borghild” to 
blame, and only asked that they should lie varied by holding tliat 
both vessels were to blame in equal degree.

The "Oriole” was an American fishing vessel of 144 tons gross 
and 104 tons net, about 115 ft. long, and manned by a crew of 22 
bauds all told, and at the time of collision was liound home to the 
port of Gloucester, Mass., with a full cargo of halibut. At the 
time she became aware of the “Borghild" she was sailing close- 
hauled on the port tack, carrying, except the fore topsail, all sail, 
including the balloon jib. The wind was aliout w.s.w., and she 
was heading about n.w. by w. l/% w. The force of the w nd was 
in issue, and will be discussed later. The “Borgliild" is a Nor
wegian steamer of 3,700 tons gross and 2,200 net register, 330 ft. 
long, manned by a crew of 25 hands all told, and liound from 
Herring Cove, N.B., to France. She was on a course of s. 9° e. 
The collision took place in a dense fog to the s. and w. of Seal 
Island off Nova Scotia, near the entrance to the Bay of Kundy, the 
“Borghild" striking the "Oriole" on the atarlwiard side at an 
angle described by both sides as a right angle, with the result that 
she sank in a very short time. The fog-horn of tire "Oriole" waa 
only heard twice by those on lioard of the "Borghild." and it waa 
only when it was heard for the second time that it was distinguished 
as a double blast, shewing that she was on the port tack. When 
the fog-horn of the “Oriole” was first heard the engines of the 
“Borghild" were put to slow, and afterwards, just liefore the 
“Oriole" came in eight, were put full speed astern and her helm 
was put hard a port, but it is said that the helm had no material 
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effect on her heading. She hag been held to blame for excessive 
speed, for not stopping her engines when she heard the whistle of 
the “Oriole” forward of her beam, and for a bad lookout.

The distance at which the vessels came in sight of one another 
was very short: it was stated by the plaintiffs as about 50 or fiO 
feet, and by the defendants’ master at 60 to 90 feet. Those on 
board the “Oriole” heard the whistle of the “Borghild” three 
times, though they did not, when first heard, distinguish it to he a 
steamer’s whistle, and when the “Borghild" came in sight the 
helm of the “Oriole” was ordered hard a starboard, but the wheel 
had not been got over when the collision occurred.

If the courses given by the two vessels and the angle of the 
blow are quite accurate, the “Borghild” must have altered 
substantially under her port helm ; but their Iordshqw are of 
opinion that these data are not ascertained with sufficient accuracy 
to enable any satisfactory conclusion to tie drawn as to this altera
tion, except that the vessels were at first approaching one another 
at less than a right angle, ard, therefore, their joint speed would 
bring them together rapidly. The important question in the 
case is whether the speed of the “Oriole" was immoderate con
sidering the state of the weather.

Drysdale,.)., found that her speed was 6 knots, but that such 
speed was not immoderate. The judges in the Supreme Court 
who gave detailed reasons for their judgments did not entirely 
agree in their view of the facts. The Chief Justice did not find 
what the speed of the “Oriole” was in fact, but considered that 
it was not more than sufficient to give her steerage way. The 
judge seems to have been under a little misapprehension as to the 
evidence, for he states that all the witnesses on both sides admitted 
that the wind was light, and speaks of the effect of the current on 
the “Oriole.” As will be seen later, most of the witnesses from 
the "Borghild" descrilied the wind as of greater force than a light 
wind, and the current was proved to lie so slight as to be negligible. 
Davies, J., was not satisfied that the speed of the “Oriole” was 0 
knots as found by Drysdale, J., but expressed the opinion that 
whether it was 4j/$ or 6J^ knots or between those rates it did not 
exceed what was necessary for her to keep good steerage way. 
He also came to the conclusion that the wind was light or very 
light.
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Anglin, J., wan not satisfied that the speed of the “Oriole” 
was more than 3J^ or 4 knots through the water, and accepted the 
explanation of the master as to the contradictory statement made 
by him to which reference will lie made later. Idington and Duff, 
JJ., concurred without giving detailed reasons.

At the opening of hie argument the learned counsel for the 
respondents—a counsel of great ability and experience in Admiralty 
matters—admitted that if the finding that the speed of the “Oriole” 
was 6 knots through the water were upheld, the decision that such 
speed was not immoderate could not stand. The question of 
whether that finding should lie upheld is therefore vital.

Before the trial of the action an enquiry was held before a 
wreck commissioner, and at tliat enquiry the master of the “Oriole" 
stated more than once that the s]ieed of his vessel was ti to 
knots through the water, and that the wind was a moderate 
hreexe. No evidence inconsistent with that statement was given 
at that enquiry, except that two witnesses from the “Borghild" 
deecrilied the wind as light. One of them, however, also said that 
the “Oriole” was going fast, as he judged from the wave at her 
bow. Home evidence was taken liefore the registrar, and one of 
the witnesses from the “Oriole" then described the wind as a 
moderate breeie. At the trial of the action the master of the 
“Oriole” gave evidence that his statements before the wreck 
commissioner were made under a mistake: that he had meant 6 
to knots over the ground, and that he had been under the 
impression that there was a current running in his favour of aliout 
2 knots. He also stated that the wind was light. This account 
was corroborated by several members of his crew. Drysdale, J., 
who heard and saw these witnesses, came to these conclusions on 
this point:—

The offioeis of said "Oriole'' were examined before a wreck commieeioner 
shortly after the accident, and whiiet conditions were all freeh made deliberate 
statements respecting the speed of the schooner, statements I have no doubt 
detailing their then honest convictions. When these suits came on a deliber
ate attempt was made to vary or change the first et atements so made reelect
ing speed, and to have it understood that the speed of the “Oriole" waa much 
less than at first stated. The preliminary acts in these actions were put in, 
stating the speed of the "Oriole" at 3 or 4 miles an hour, whereas the officers 
before the commissioner had pledged their oath to 6 to 6H knots on the occa
sion in question. I am of opinion that the effort to change poeition on thie 
question was an after-thought, and, further, not a success. The schooner was
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nailing olo* hauled by the wind with practically all hc-i Bail eet, and hauled 
by the wind with practically all her sail eet and hauled flat, and 1 think making 
6 knots an hour. Wee this excessive speed under the circumstances, and 
further did such speed contribute to the accident?

When a statement has tieen made prejudicial to the case of 
the person making it and it is alleged that it was made under a 
mistake, no one is so competent to decide whether that allegation 
is correct as the judge who hears the evidence and can observe 
the manner of those making it. Their Lordships are of opinion 
that the finding of a judge under those circumstances, that the 
explanation is an after-thought and should not be accepted, ought 
not to be set aside except under very special circumstances, 
shewing that the judge has misapprehended the evidence or the 
effect of documents put before him. In this case their Lordships 
are of opinion that no such circumstances exist.

The master’s statement that the wind was a moderate breete 
was in accordance with the bulk of evidence called from the 
“Borghild” before the wreck commissioner. This evidence was 
put in at the trial as the defendants’ evidence, and it described 
the wind as a breeze, a fresh breeze, a topsail breeze, or words 
to that effect, and was not then seriously challenged by any of the 
evidence called from the “Oriole."

Their Lordships are of opinion that the master of the “Oriole" 
was right when he called the wind a moderate breeze. This is 
not a very precise term, but it does not mean a breeze so light 
that a vessel like the “Oriole" must carry all sail including her 
balloon jib in order to keep steerage way. The “Oriole" was 
making for her home port and was carrying her lialloon jib, a 
sail that would lie very useful in helping her to get to her destina
tion as soon as possible, but would not in a moderate breeze be 
serviceable if her object were to keep a moderate speed and 
manoeuvre easily for other vessels in the fog. The main explana
tion given for the master’s statement was that he had erroneously 
supposed he had a current with him, and added the force of that 
current to his speed through the water. It is, however, to lie 
noticed that the plaintiffs' preliminary act, founded no doubt on 
information obtained from the master and filed on the second 
day of the enquiry before the wreck commissioner, stated that 
there was no force in the tide, and this was confirmed by the 
evidence of an expert called by the plaintiffs, who said that there
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vm not more than three-quarters of a knot of current. The master 
had )>een navigating in this neighlxxirhood for a long time, and was 
no doubt well acquainted with the tides and currents. Some sug
gestions were put to him on the second day of his examination 
before the wreck commissioner as to a current, hut his answers 
shew that the question of current was not really present to his 
mind at that time as important. For what it is worth, too, he 
answered distinctly that his speed was 6 knots through the water. 
It is evident also that he did not consider the current a sufficient 
explanation, Itecause at the trial he also altered his evidence as 
to the wind, describing it as light, anti not as a moderate breeze. 
He had been navigating this vessel for 18 months; he descritied 
her as the fastest fishing vessel afloat, and he knew quite well 
what speed she could make under given conditions, and as 
Drysdale, J., said, he made these statements when the matters 
were fresh in his recollection.

Their Ixirdships are, therefore, of opinion that there were no 
circumstances to shew that the judge in any way misapprehended 
the evidence, and that liis finding as to the actual speed of the 
“Oriole" after hearing and seeing the witnesses should not l>e 
disturbed. It is admitted that in that case his finding that the 
speed was not immoderate, which is not entirely a question of fact 
but partly of "nautical opinion, cannot stand.

The evidence of the witnesses from the “Oriole" also proved 
that G knots was not necessary to keep steerage way.

It was, however, contended that the speed of the “Oriole" 
if immoderate did not contribute to the collision, and it was i>ointed 
out that if the “Borghild" had stopped sooner and not ported, 
the collision might not have hapi>cned, as site might have gone 
under the stem of the “Oriole." That may lie so, but it is also 
possible that given the wrong manœuvres of the “Borghild" 
the collision might not have hapi>ened if the “Oriole" had l»een 
going slower, as then the “Borghild" might have crossed ahead 
of her. One important object in going slow in a fog is to give each 
vessel time to hear the signals made by the other as often as 
iswsible before they are close to one another, and thus afford an 
opportunity to judge their relative positions. In this case the 
signals were not heard until the vessels were so dose that a col
lision was imminent. In their Lordships’ opinion this collision 
was brought alxmt by wrong navigation of l>oth vessels, which
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prevented them from hearing the sound signals as often as they 
should, continuing up to the time of and contributing to the 
collision. Both vessels should therefore be held to blame.

There still remains to be considered the division of the loss 
under the Maritime Conventions Act of 1911.

The judgment in the case of the claim by the representatives 
of the deceased seamen is not affected by the decision of their 
Lordships, as in that case the liability of the vessels is joint anil 
several, and therefore that judgment must stand.

In the other two cases their Lordships are of opinion thaï 
upon the materials liefore them it is not possible to apportion the 
degree of fault of the two vessels, and lxith must be held equally 
liable.

The appellants have succeeded on the main point in the 
appeal, and the respondents, other than the representatives of 
the deceased seamen, must, therefore, pay the costs of the con
solidated appeals here and liefore the Supreme Court of Canada. 
All parties must bear their own costs of the trial before Drysdale, J.

Their Ixirdships will humbly advise His Majesty accordingly.
Judgment accordingly.

ANDERSON f. TOWNSHIPS OF ROCHESTER AND MERSEA.
Ontario Supreme Court, Appellate Uu'ieion, Meredith, C.J.CJ’., Brittoi 

Hot,Ml and t.alehjard. JJ. February it, 1819.

Highways (| IV A—151)—Ditch along—Municipal Drainage Act- 
Mvnicipai. woke— Injury to automobile—Liability.

Where n ditch or drain him been constructed under the authority of the 
Muniei|ial Drainage Act (1914 H.8.O., c. 19H), along a highway, the 
houndary between two townshi|is, for the purpose of draining the" lande 
of an adjoining township, it is not a municipal wort undertaken by the 
two lownshi|Bi; such townshi|e are not bound to erect a rail or guard 
along the course of such drain. If the road is a good clay road for III. 
locality having regard to the means at the townships dis|aisal for kceiling it 
in repair, they are not guilty of negligence in the maintenance of the mad. 
although in wet weather the surface of the road is slippery and there is 
danger of automobiles skidding into the ditch.

|See annotations on Automobiles. 39 D.L.R. 4, also on Highways, 4n 
D.1..K. 133]

Appeal from the judgment of Middleton, J., in an 
action for ilannges for the death of the plaintiff's wife in an 
auton obile accident, caused, as the plaintiff alleged, by the negli
gence of the defendants in regard to the condition of a highway 
font ing the Itoundary Viet Veen the two townships.

The judgment appealed from is as follows;—
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Middleton, J.:—This is an action arising out of an accident 
by reason of an automobile upon a highway, in which the wife 
of the plaintiff was killed. He now sues the Corporations of 
the Townships of Mersea and Rochester for damages for her 
death.

The plaintiff was driving a heavy car along the road, with his 
wife, her brother and sister, and some children, on the 30th June. 
1918, about midday, when it started to rain and soon rained very 
heavily. He was alxmt to turn into the premises of Mr. Desmarais 
for shelter, when his car skidded and slid on the clay to the side of 
the road (as travelled) and the wheels going into the ditch the car 
overturned and the wife was instantly killed.

The road was the boundary between the two townships now- 
sued. A drain had lieen constructed along the road, at the instance 
of the residents in the adjoining township of ( losheld. for the pur
pose of draining lands in that township, and its sole function was 
to afford the w aters from (iosfielt! an outlet in Silver creek, a stream 
crossing Mersea and Rochester. This drain was constructed under 
the sanction of the law and under the su|iervision of a coni|ietent 
engineer, over whom the tow nships had no jurisdiction, and the use 
thus made of the highway wns an abnormal use, |iermitted and 
approved by the Legislature having jurisdiction in the premises.

The ditch was necessarily wide and deep to carry the water to 
the outlet, and n anifestlv any one who left the travelled way and 
fell into the ditch n iglit sustain injury.

The road ran lieside the ditch, and was formed of the natural 
clay, graded and kept in fair condition. The crown of the road 
wns 11 inches—somewhat less than the height necessary under 
the requiren ente of the regulations marie under the Ontario stat
ute for “Good Roads.”*

So far as the road itself is concerned, it is admitted that there 
was no negligence. Wlutt is contended is that the alieence of an 
adequate guard or feme along the course of the ditch was such 
negligence as to create liability in the circumstances, and that the 
accident was caused by this negligence. The defendants not only 
deny their liability but also contend that the accident was the 
fault of the plaintiff.

ONT.

S. V.

Anuehso*

Townships

Hix-hesteb

Meksea.

•See the Highway Improvement Aet, H.8.0.1014, eh. 40, see. fl
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Much might he said as to the provision of the Motor Vehicles 
Act, R.8.O. 1914, eh. 207, sec. 23, casting the onus upon the 

Anderson operator of a motor vehicle whenever an accident occurs upon a 
Townships highway. but I propose to deal with this case quite apart from that 

or statute.
Ro7“™ The situation here was in no sense a concealed trap; the drain 
Meuse*, was quite obvious and known to the plaintiff. Miss Denman ip 

saw the car coming down the mad and went out to call to the 
driver to turn in at her father’s bam, liecause she recognised his 
peril, as the car was slipping about on the road. A heavy car on 
a clay rond when it is wet is most dangerous, owing to the fact that 
the wet clay affords no grip for the rubber tires. Chains are a 
great aid in preventing skidding of the car—not so much from the 
prevention of the sideward motion as by giving a forward motion, 
which permits a driver of skill and experience to counteract an 
incipient skid.

This heavy car without chains on the wheels required most 
cautious and skilful handling to make the turn into Desmarais 
lane. The apiiroach to the lane was wide enough to permit an 
easy entrance. What the plaintiff did was to depart from the 
crest of the road so as to make the turn a wider curve, and it was 
at this moment the fatal skid occurred. Hail he slackened his 
speed earlier and retrained on the crown the accident would not 
have occurred. He probably was going at a greater speed than lie 
knew, or did not realise how nearly he should have brought the 
car to a standstill liefore turning upon a mad with a surface so 
slipper* that it might Is- said there was no aid from friction. Had 
he reduced his speed sufficiently to make the turn safely, he would 
not have turned toward the ditch liefore entering the lane. In 
any case, hating regard to the condition of the road and the car, 
it was most imprudent to have left the crown of the road. Another 
factor of some importance was the loose steering gear. The effect 
of this was that when the car swung from side to side there could 
not lie immediate action to counteract the swing, and the car upon 
a had road would str ing and would not at any moment lie in perfect 
control. The plaintiff hail not much experience, and, while lie 
could run a car well enough upon a good road and under favourable 
circumstances, on this road and under the circumstances which 
existed and which undoubterlly called for rare and experience in 
handling a car, he proved inadequate.

352
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The proximate cause of the accident wan, in my view, the 
plaintiff’» nmimion to do the thin*» which, under the circumstance*, 
he ought to have done, and his doing the thing» he ought not to 
have done; this in law I icing negligence.

1 do not think 1 ought to omit stating inv views ss to the 
alleged negligence of the defendant». The ditch along the road, it 
is aaid. ought to have lieen fenced. A fence that would prevent a 
heavy auton oliile which was skidding from con ing to grief would 
have to tic a very aulistantial structure: and, aa there are about 
50 miles of drainage ditches upon highw ays, the financial burden 
would lie enormous. A fence, if strong enough, would prevent 
cars going into the ditch; it would probably WTeck many cars 
which now escape by reason of having greater sea-way. A ditch 
which is 7 feet deep looks dangerous, but a ditch 2 or 3 feet deep 
will wreck a car just as thoroughly, particularly when the driver 
has the necessary lark of experience. So, if the obligation exists, 
a heavy burden will he placed on municipalities.

1 he drainage system is not a municipal work undertaken by 
these townships. The works are constructed upon the highways 
under the authority of the Drainage Act, and if fencing is necessary 
the cost of fencing ought to lie part of the cost of the drains and 
should he borne by those for whose lienefit the drain is constructed. 
It may he that the legislature intended to impose an obligation to 
fence upon the municipality which is compelled to submit to a 
drain passing along its highways, hut it is most unlikely that it 
was so intended where the result would lie obviously unjust. 
The truth is that there is no such danger in a travelled road run
ning along a drain or along the course of a natural stream as to 
call for the construction of a fence. In almost every conceivable 
situation there is ever-present danger, but the person called upon 
to face the situation must face the danger ami avoid disaster. 
There is danger of automobiles skidding on any paved street, and 
if the automobile strikes the kerb it is almost certain to lie smashed, 
but so far no one has argued that therefore a kerb is a dangerous 
olietruction. A kerb on the road in question would not be practi
cable. and would have been most dangerous, and almost certainly 
would have overturned the car.

I 'n the other hand, it ran well lie argued that where there is a 
dangerous situation upon a highway which might reasonably be
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OWT* protected by a fence or guard, then the municipality is negligent 
8. C. when it neglects to fence or guard.

Andekhon This drainage ditch was not one which, in my view, imposed
any such obligation upon the municipality. In the first place, the
situation was not such as reasonably to call for this protection.

In the second place, this, to my mind, is not at all like the case
Mersea. of a hole in a sidewalk or the permanent pavement of a travelled

road. Nor is it a peril arising from work done by the municipality 
on its own road. It is the case of part of a road allowance having 
been taken by legislative authority for the construction of a work 
of a public or quasi-public character. The peril, if any, arises from 
the nature of that work, and the law « Inch permits its construction 
does not require it to lie fenced or guarded. As soon as that part 
of the highway was taken for the public use, the municipality was, 
quoad that work, relieved from responsibility.

The situation is not essentially different from that arising from 
a railway crossing a highway upon the level, or a telephone com
pany placing poles upon the highway. The railway or the tele
phone company creates under legislative sanction that which 
would be an obstruction or a danger: this does not impose a duty 
upon the municipality to guard the crossing or to place lights upon 
the poles: see Holden v. Township of Yarmouth (1903), 6 O.L.lt. 579.

I do not assess damages, as, if an appellate court thinks I am 
wrong, it will have all the material before it, and there is no conflict 
as to the material facts.

While the action fails, I hope the defendants may be generous 
enough to forego costs.

Morton, for appellant.
Rodd, for defendants, respondents.

At the conclusion of the argument for the appellant, the judg
ment of the court was delivered by

Meredith, CJ.C.P.:—Mr. Morton has not convinced any 
of us that the judgment appealed against is wrong. We have 
all, during the argument, stated our reasons for thinking that 
it should be affirmed. I shall now, therefore, merely restate 
them, or most of them, briefly.

It was not proved at the trial that the accident, out of which

Meredith,
CJ.C.P.
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the plaintiff’s claim in this action arose, was caused by neglect 
of the defendants’ duty to repair the highway upon which it 
happened. The evidence, including the photographs, shews that, 
in performance of their duty to keep this highway, among other 
highways, in repair, the defendants made of it a good clay road, a 
very fair road, in all respects, for the locality, having regard to 
the means at their command for that purpose; wide enough for 
the trafiic, and rather l)elow than above the usual height at the 
crown: but, being a clay road, it was slippery in wet weather, 
and so, especially, a place for much caution on the part of drivers 
of rapid-moving self-propelled cars when in that condition. Cir
cumstances prevent the use of gravel generally in the county of 
Essex; there is little to lie had there; and circumstances make 
clay roads, to a great extent, necessary, clay soil'preponderating 
so much. It is impossible for such a county to have roads at all 
comparable to those of England or France, though in the course 
of tin e that may be worked up towards; or even equal to those 
of other Ontario municipalities in which gravel abounds. Nor 
was there anything very exceptional in the ditch, at the side of 
the road, at the place where the car was overturned into it. Oj>en 
ditches at the sides of such roads exist everywhere they are 
needed to take the water from the roads and keep them dry 
enough for traffic : and I am unable to discover anything in the 
evidence, including the photographs, shewing that the work done 
under the drainage laws created at this particular sjxrt any especial 
danger. There was a green sward, or a growth of some like 
character, several feet in width apparently, between the travelled 
part of the road and the road-side ditch, but unfortunately just at 
the place where the car went into the ditch there was a bare spot 
of several feet in length in this otherwise continuous sward, which 
sward ought to afford some protection even to a “skidding car on 
a greasy road.”

Mr. Morton’s main contention was that there should have been 
a guard-rail along the side of the road sufficient in height and 
strength to have stopped the “skidding” car from going into the 
diteh. It may be doubtful whether such a guard could be pro
vided, practically, anywhere, without creating other possibly 
greatei danger; but as, «according to the evidence, it would need 
to lie some 50 miles in length so to protect all such places as that
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in question, it seems to me to he out of the question in this case 
Growth of grass, such as I have referred to, is practical, and there 
is nothing in the evidence to shew that it is not preferable. It 
must lie borne in mind that we are not dealing with a case of a 
deep ditch filled with water, an obvious source of unusual danger, 
or of an accident happening in the dark ; but are dealing with the 
case of a dry spot only, not very different in character from those 
commonly existing at country road-sides everywhere; and an 
accident in full daylight; and so the question as to obligation to 
guard against danger from drains constructed under the drainage 
laws does not require consideration.

On this ground, want of proof that the plaintiff’s injury was 
causer! by negligence of the defendants—want of proof of such 
negligence—the plaintiff’s action failed at the trial, as this appeal 
does also here.

Nor am I inclined to differ from the learned trial Judge on the 
question of contributory negligence, though, speaking for myself, 
I should preferably put my judgment upon the other ground.

On such a road, perhaps upon almost any road, in wet weather, 
in the midst of a heavy downpour of rain, many might say that 
it would lie a want of a very apparent and necessary precaution 
to have proceeded without having chains on the tires, when the 
chains were in the car, and there was nothing, but anxiety to get 
under shelter, to have prevented them being put on.

The circumstances were such as to demand great caution to 
nrevent "skidding;" caution as to speed, caution in turning, and 
caution as to all appliances available to prevent the dreaded, in 
such circumstances, uncontrollable slipping action of the car, 
commonly called a “skid:" if all such precautions had lieen taken, 
there ought not to have been an accident ; and I am quite unpre
pared to say that the hurry to get his passengers and himself out 
of the heavy rain would ordinarily lie considered enough, in all 
the eircui. stances of the case, to excuse a neglect of them. If he 
were guilty of contributory negligence he cannot recover damages 
even if the defendants had been guilty of negligence causing the 
accident, however it n ight lie ns to the other occupants of the car 
if they were seeking damages.

The appeal is dismissed. Appeal dixmiseed.



46 DXJL] Dominion Law Reports. 367

CALGARY A EDMONTON R. Co. ▼. SASK. LAND â HOMESTEAD Co. ALTA.
Alberta Supreme Court, Appellate Division, Harvey, CJ., Stuart, Berk and u (' 

McCarthy, JJ. May 10, 1919.

Arhitration Act (I IV—46)—Railway Act—Co*TA—Award.
The costs under s. 199 of the Railway Act (1906, R.8.C., e. 37) of an 

arbitration, if they are to be borne by the party whose land is expropriated, 
cannot exceed the amount of the award.

|Calyary <t Fdmonlon R. Co. v. Sank. Land A Homestead Co. (1918),
44 D.L.R. 133, reversed.]

Appeal front the judgment of Ives, J., 44 D.L.R. 133. Re- Statement, 
versed.

G. A. Walker, K. C., for plaintiff ; Frank Ford, K. C., for 
defendant.

Harvey, C.J.:—I agree with my brother Beck that the appeal Rkvw.cj 
should be allowed and the action dismissed both with costs. I 
would have no hesitation in agreeing with the trial udge that 
when the statute says the costs shall be liorne by a party if it said 
nothing more, they must be borne by him and it is the duty of the 
court to enforce the liability, but as respects the costs to be borne 
by an owner of land taken by the railway company, the statute 
provides how the costs shall be home by him, vis:—by being 
deducted from the compensation moneys which are either in the 
hands of the railway company or in court. But it is said this is a 
case in which they cannot be fully borne in that way because they 
exceed the amount of the compensation. My answer to that is 
that in so far as they exceed that amount the statute does not 
direct that they shall be borne by the owner and, therefore, does 
not authorise their recovery. As the statute says they shall or 
may “be deducted from the compensation” it follows that they 
must be capable of being so deducted, in other words, they must 
not exceed the amount of the compensation. It may be that 
there was not, in the minds of the legislators, the thought of a case 
of taxed costs exceeding the amount of the compensation, but I 
feel little doubt that they would have held up their hands in 
horror at the suggestion that a railway company should be allowed 
to take a person’s land and while paying him nothing for it, have 
a claim against him for nearly six times its value for costs arising 
out of their compulsory taking. But, be that as it may, the terms 
of the statute appear to me to be clear and the effect is to make 
an absolute limitation of the costs recoverable by the railway 
company to the amount of the compensation.
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Beck, J.

I do not desire to express any opinion on any of the other 
grounds crgued in the appeal.

Stuart, J.:—1 agree with the Chief Justice. I would add, 
however, that the words of Lord Selborne in Metropolitan Didriet 
R. Co. v. .8 harpe (1880), 5 App. Cas. 425, at 433, seem to me to lie 
applicable in general to the matter liefore us. He said:—

In construing Acts of Parliament of tliis kind, and adjusting the general 
provisions in the general Act to the particular provisions of the special Act, 
considerations of reason and justice, anil the universal analogy of such pro
visions in similar Acts of Parliament, are projier to he borne in mind, and 
ought to have much weight and force.

Of course we have nothing to do here with reconciling general 
and special Acts, but I cannot avoid recalling that in many statutes 
dealing with costs, the legislatures have limited the amount of 
rosts recoverable to a certain percentage of the claim. By analogy 
to these statutes and by the rule of reason and justice, 1 think we 
should interpret the statute in question here as limiting the cost 
recoverable to the amount decided upon as the value of the prop
erty taken particularly when the words are clearly capable of 
living interpreted in that sense.

Beck, J.:—This is an apiieal by the defendant company from 
the judgment of Ives, J., at the trial.

The action arose out of the arbitration between the parties 
under the Dominion Railway Act in question in the reported case 
of Satk. L. dfc H. Co. v. Calyary it Edmonton R. Co. (1915), 14 
D.L.R. 193, 6 Alta. L.R. 471, 21 D.L.R. 172, 51 Can. S.C.R. 1. 
In that arbitration proceeding, the railway company had offered 
the land company *733.05 as compensation for the lands taken and 
any damages caused by the exercise of the railway company’s 
powers in respect thereof. That was early in the year 1908. On 
July 24,1908, Ex-Chief Justice Sifton made an order for immediate 
possession of the lands upon payment into court of *1,150. On 
January 8, 1912, Stuart, J., made an order appointing three 
arbitrators—Ixitt, nominee of the railway company, King, nominee 
of the land company and Carpenter.

On August 22, 1912, Walsh, J., made an order appointing as 
arbitrators, in lieu of the three persons above named, Clarke, 
nominee of the railway company, Edwards, nominee of the land 
company, and Carpenter.

On October 18, 1912, Carpenter and Clarke joined in an award
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finding the compensation to which the land company at $733.05— 
the exact amount offered in the first instance hy the railway 
company. Edwards expressly dissented from the finding in a 
written statement.

There was an appeal from the award to the Supreme Court 
of the Province and a further appeal to the Supreme Court of 
Canada, with the result that the award of the majority of the 
arbitrators was sustained. It is these appeals which are reported 
as above stated. Nothing in relation to these appeals is in ques
tion here. The costs of the ap|ieals were paid hy the land 
company.

What is in question here is the costs of the arbitration pro
ceedings.

On Octolier 16, 1916, Simmons, J., made an order for the 
taxation of these costs by the clerk at Calgary and a rejiort by 
him to be adopted or varied by a judge.

On Octolier 24, 1916, the clerk reported that he had taxed 
the costs at $1,726.95.

The railway company thereupon made an application “to 
hear the report” and “to hear the objections of the parties to 
the report and for an order thereon as may lie requisite or neces
sary."

This application came before Walsh, J., who gave a direction 
to the clerk to tax the costs of the arbitration on the basis of 
column 5 (doubled) of the tariff of costs fixed by the rules of 
court for proceedings in court. The clerk proceeded with a 
taxation accordingly and made a report which came before 
Simmons, J., who allowed (on October 27, 1917) the costs of the 
arbitration at $5,116.20. The amount awarded to the land 
company by the arbitrators $733.05, with interest at 5% from 
July 24, 1908, amounting to $346.65, making together $1,079.70, 
lieing deducted from the $5,116.20, left on April 1, 1918, the 
date of the commencement of the action, a balance of $4,036.50 
for which the railway company sued the land company in this 
action, Ives, J., giving the plaintiff company judgment for the 
whole amount claimed, with costs. The defendant company 
appeals.

Obviously the questions for our consideration depend for 
their solution in a large part upon e. 199 of the Railway Act, 
c. 37 R.S.C. (1906).
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If, by any award of the arbitrators or of the sole arbitrator made under 
this Act. the sum awarded exceeds the sum offered by the company, the costs 
of the arbitration shall be borne by the company ; but if otherwise they shall 
be borne by the opposite party and be deducted from the compensation.

2. The amount of the costs, if not agreed u|>on. may be taxed by the 
judge.

The trial judge thought he was hound by the taxation of the 
costs made by Simmons, J., and regulated as to the basis by the 
order of Walsh, J., and, therefore, did not enquire into the propriety 
of the quantum.

S. 191 (2) says that in case of disagreement between the parties, 
or any o' them (as to the compensation or damages) all questions 
which arise between them shall be settled as hereinafter provided, 
then follows the caption:—Compensation and Damages.

S. 195, dealing with the service of the “notice to treat” says 
that if the opposite party is absent or unknown an application 
for service by advertisement may be made “to a judge of a superior 
court of the province or district or to the judge of the county 
court of the county where the lands lie;” sub-s. 3 says “the judge 
shall order, etc.”

S. 199 says that if within a certain time the sum offered by 
the notice to treat is not accepted—
the judge shall, on the application of the company, appoint a person to be sole 
arbitrator for determining the compensation to be paid as aforesaid ; pro
vided that the judge shall, at the request of either party on such application, 
appoint three arbitrators to determine such compensation, one of whom may 
be named by each party on such application.

These several references to “ the judge” seem to be an indication 
that the same expression in s. 199 means the judge who has 
appointed the one or the three arbitrators. It is true that looking 
at s. 217, which provides for a case in which no judge has neces
sarily, as yet, intervened, and where the expression “the judge” 
is again used, it seems that “the judge” must be taken to mean 
the judge provided by the Act namely, a judge of a superior 
court, or of the county court of the county in which the lands lie; 
yet it seems to me that when a particular judge has on application 
intervened it is he who is to continue to act, to the exclusion of 
any other judge, in relation to the same proceeding, and that, 
therefore, he is the only judge who can under s. 199 (2) tax the 
posts of any proceeding under the Act. It is to be noted, too, 
that taxation is not made a condition precedent to recover, what
ever the method of recovery may be.
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Such English decisions as arc available, the most recent of 
which seems to be He Cannings and Middlesex County Council, 
11907] 1 K.B. 51, lay it down that where the taxation of costs is 
to be by a persona désignaia, there is no right of review in the 
ordinary sense of an appeal from the taxation.

Opinions have been expressed by several members of this 
court that a judge acting under these provisions of the railway 
Act is not acting as a persona designata, but as a judge of the 
court. Marsan v. (i.T.P. H. Co. (1909), 2 Alta. L.R. 43; Sanders 
v. E. 1). & It. C. H. Co. (1013), 14 I).L.R. 88, (i Alta. L.R. 459, 
and thi< on the ground that the decision in C.P.R. Co. v. Little 
Seminary of Ste. Thérèse (1889), 16 Can. S.C.R. 000, is no longer 
a binding authority in view' of s. 220 introduced into the Act 
subsequently to that decision (3 Edw. VI1 (1903) c. 58, s. 156).

I share this opinion ^withstanding the opinions of some of 
the judges of the Supreme Court of Canada, expressed in the 
recent case of C.N.H. Co. v. Smith (1914), 22 D.L.R. 265, 50 
('an. S.C.R. 476, in which no reference is made to the introduction 
of the additional section.

Even the English decisions already referred to, expressly for 
the most part leave undecided the question whether where there 
is, for instance, a clear failure of duty, as distinguished from a 
mere error of judgment, there is not an inherent right of review 
by way of certiorari, mandamus or otherwise which would result 
in a direction to the designated person to retax the costs having 
regard to a certain principle or basis. See Morgan & Wurtzburg 
on Costs, p. 479. I think this court has such inherent jurisdiction, 
and that as counsel for the appellant contends, a right of review 
in this sense extends to a case where* the designated person has 
acted upon a wrong principle; and I think such a case is made out 
in the present case. See Sparrow v. Hill (1881), 7 Q.B.I). 362, 
8 Q.B.D. 479; He Castle (1887), 36 Ch. D. 194; and Hudson on 
Compensation, vol. 1, p. 229, where it is said:—

The court will not grant a mandamus or writ of certiorari to the taxing 
master to review his taxation nor will the court issue directions to the taxing 
master, but when the master states the principles of his taxation, the court will in 
a proper case review it.

See, further, Hudson pp. 224, 225, 229, 274, 275, 279; Cripps 
187; Browne & Allan 606-7.
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So that in my opinion the judge# who had a hand in the taxation 
of these costs were acting not as designated persons hut as judges 
of the Supreme Court, and. therefore, their acts are subject to 
review by the ordinary methods, that is the direction of Walsh, J., 
and the certificate of taxat on of Simmons, J., can he set aside 
and a new taxation ordered with proper directions as to the 
principle of taxation; and even if they were acting as designated 
persons a similar method of review is open.

In this province we have a tariff of costs applicable to pro
ceedings in court which consists of five columns of charges, one 
or other of these columns being applicable according, speaking 
generally, to the amount involved, with a provision for increasing 
the amounts set forth in the fifth or last columns by certain 
proportions if the amount involved exceeds $50,000. A judge 
has also a large discretion over costs. Then there is a limitation 
upon the amount of costs recoverable, having regard to the 
amount claimed, limiting the costs recoverable to a certain pro
portion of the amount involved; and the amount claimed must be 
stated.

Obviously this system for the allowance of costs provided 
expressly for the ordinary proceedings in court and based primarily 
on the principle of the amount involved, so that for the same1 
service in different actions immensely different amounts arc 
allowed in disregard, for the most part, of the real value of the 
service, cannot with justice lie applied to a proceeding outside the 
court where the whole test is fair remuneration for the service 
performed, though no doubt a master or a judge in forming an 
opinion as to what in a particular case would be a fair remuneration 
might well have some regard to what in an analogous case the 
party would be entitled to.

Walsh, J., in fixing double the 5th column as the basis on 
which the costs of the railway company shall be taxed, said:—

The position, by analogy to an action at law, was this, I think: The 
Saskatchewan company's land had been taken from it, and it was seeking to 
recover from the railway company compensation therefor. But for the pro
visions of the Railway Act, its remedy would have been by action at law in 
which it. would have sued for the very large claim which it put forward in the 
arbitration proceedings.

It seems to me there is a defect here. But for the Railway 
Act the railway company could not lawfully take the land or
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interfere with it in any way. If it did the owner could, without 
possibility of doubt, recover possession, damages and costs, and 
the costs would lie taxed under our system, on the basis of having 
regard to the real value of the land. When parliament has 
provided for the compulsory taking of the lands of private persons 
it seems that it could not have intended to throw upon the owner 
any such risk as the adoption of the principle suggested by Walsh. 
J., would throw upon him, and it is to be remembered that our 
system of the grading of costs in actions is to a very large extent 
a new one, which has been adopted only recently and long after 
the passing of the provisions of the Railway Act under considera
tion.

The difference between the two cases is suggested by Lord 
Selborne in Metropolitan Dint. /{. Co. v. Sharpe, 5 App. Cas. 425, 
at 432, where he refers to—
the universal principle founded not upon any arbitrary policy, but upon 
natural reason and justice, according to which the legislature has been accus
tomed in Acts belonging to the class of which this is one. to provide that if 
compulsory powers are exercised against the owners of property for some 
object considered to be of sufficient importance to justify it, the costs either 
shall necessarily be or at least in the judgment and discretion of some author
ity trusted hv the legislature may be paid, so as to indemnify the jierson 
against whom those compulsory powers are exercised.

Parliament having authorized a railway company to take 
private property compulsorily, natural reason and justice would 
seem to require that the cost of ascertaining what compensation 
should be paid to the owner should be borne by the company. 
Dur parliament has recognized this principle but. having made it 
obligatory upon the railway company to make an offer to the 
owner of a definite sum by way of compensation, it has, while 
still recognizing the principle, said that, if the arbitrators find 
the sum offered to be sufficient, the costs of the arbitration shall 
be borne by the owner; but has even in such a case thought that 
the principle above stated should still have a prevailing influence 
and so has used the words: “Shall be borne by the opposite 
party and {shall) be deducted from the compensation”

I think this is a clear indication of intention that the owner 
should in no case have thrown upon him by way of costs of ascer
taining the value of what the company has compulsorily taken
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from him more than the total amount of compensation awarded 
him.

On this ground alone, I think the action should have been 
dismissed, but I have thought it well to discuss a number of 
other points raised and have already partially done so.

But assuming that there is a right of action for any surplus 
I revert to a consideration of the principle of taxation adopted 
by Walsh, J. What in my opinion is the question for the arbi
trators to determine is—and is nothing more than—the amount 
of the real value of the land taken and any incidental damage, 
and, so far as it is to affect the question of costs, whether the sum 
offered by the railway company is or is not sufficient, and in no 
case the righteousness of any value suggested by the owner in the 
course of the enquiry. The analogy put by Walsh, J., is, as 1 
have said, in my opinion, false. I have endeavoured to indicate 
why I think so. If I am right then, inasmuch as he directed the 
taxation upon a wrong principle and that wrong principle, was 
acted upon by Simmons, J., in the taxation of costs, I am of 
opinion that the taxation is open to review in this sense, that it 
can be set aside, and a new taxation directed. In view of our 
simplified procedure and the unity of all judicial jurisdiction 
under our system of juris! iidence, I see no reason why,—whether 
the judges intervening in the taxation were acting as designated 
persons or as judges the court—the trial judge having as he 
had, both parties t< taxation before him should not have set
aside or disregarded the taxation, which in any case, is unneces
sary, and if within the jurisdiction only of the judge seised of the 
particular matter was invalid, and have allowed the plaintiff 
company what he thought right on the basis of a quantum meruit, 
invoking if he wished, the assistance of the taxing master after 
giving him proper directions as to the principles of taxation. If 
this is the right view it is beyond question that the amount recover
able by the plaintiff ought to be very largely reduced.

In the costs taxed $1,717.85 was allowed for expenses of 
experts, engineers, etc. This amount for such costs is unusually 
large in view of the real value of the property involved. Having 
regard to what one might expect would, in the ordinary case, be 
the amount of disbursements upon an arbitration and a reasonable
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sum for remuneration of solicitor and counsel, I think it might 
well have lieen supposed by the framers of the section of the 
Hailway Act under consideration that the entire costs of the 
arbitral on would almost without exception be less than the 
amount of the compensation awarded and that the right of 
deduction of the costs therefrom would, as a rule, which it would 
be wise to make universal, afford a sufficient protection and 
remedy to the company. A consideration of a numlier of questions 
which, having regard to the view I adopt, it was unnecessary that 
1 should discuss, has I think lieen of some use in making that view 
clearer. If that view is held to be wrong, I think the judgment 
should be set aside, and also that the taxation should be set aside, 
and a new taxation directed—if this cannot be done here and 
now, a substantive motion can lie made and judgment should 
go for the amount shewn on the new taxation.

I adopt the view, as I have already said, that there is no right 
of action for any costs in excess of the amount awarded for com
pensation. I would, therefore, allow the appeal with costs and 
dismiss the action with costs.

McCarthy, J. (dissenting):—This is an appeal from the 
judgment of Ives, J., 44 D.L.R. 133, in favor of the plaintiffs. 
The action was brought by them against the defendants to recover 
the amount of the taxed costs of an arbitration under the Railway 
Act in which they were successful—i.e., to determine the plaintiffs’ 
right to recover such costs. The steps which led up to the action 
and to this appeal are set out by my brother Beck and it is unneces
sary for me to repeat them here.

The land in question and with respect to which the arbitration 
was held, was parts of legal sub-divisions 7 and 8 in the south-west 
quarter of s. 21, township 34, range 27, west of the fourth meridian, 
near Blackfalds, in the Province of Alberta. This land was taken 
by the plaintiffs in the year 1908 for the purposes of its railway. 
The plaintiffs offered the defendants (owner ) 1733.05 as com
pensation for the taking. The matter came on for hearing before 
the arbitrators on the 9-10-1 l-12-13th days of Sept., 1912.

The defendants endeavored to establish that the strip of land 
had a special and peculiar value and placed the value at approxi-
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mutely $339,000. The amount awarded was exactly that tvhich 
the company had offered to pay.

In this award the arbitrators were sustained by the Appellate 
Division of the Supreme Court of All>erta (14 D.L.R. 193) and 
by the Supreme Court of Canada (21 D.L.R. 172, 51 ('an. 
S.C.R. 1).

The costs of the arbitration were on October 27, 1917, taxed 
by Simmons, J., as I view it, as persona designata under the Railway 
Act at $5,116.20 or less than one-sixtieth of the amount that the 
defendants alleged they were entitled to as compensation for the 
compulsory taking. The amount awarded by the arbitrators 
with interest being deducted from the amount of the bill as taxed 
left a balance of $4,036.50 and. for this amount the plaintiffs 
obtained judgment at the trial from which judgment the defendants 
appealed.

Dealing with the question as to whether or not the judge 
taxing the costs was or was not a persona designata under the 
Railway Act the result of the authorities seemed to me to deter
mine that he was.

lie Toronto, Hamilton & Buffalo R. Co. and Hendrie, et al 
(1896), 17 P.R. (Ont.) 199.

Per Meredith, C.J., at p. 200:—
It is objected that there is no jurisdiction to hear this apiieal, as the 

order complained of (an order for payment out of compensation) was made 
by my brother Falconbridge as a jtersona designata under s. 165 of the Rail
way Act, 51 Viet. c. 29 (D.) and not by him sitting for the court. The case 
of Canadian Pacific R. Co. v. Little Seminary of St. Thérèse, 16 Can. S.C.R. 
606. is a conclusive authority in favour of the objection, and the apjieal must 
therefore be dismissed.

A judge making an order under the Dominion Railway Act, 
now s. 219, for payment out of compensation moneys, acts not 
for the court but as a persona designata, and no appeal lies from 
his order. Canadian Northern R. Co. v. Smith, 22 D.L.R. 265, 
50 (’an. S.C.R. 476, citing amongst other cases T.H. and B. and 
Hendrie.

Per Duff, J. (head note).
“The judge under s. 196 of the Railway Act acts as a persona 

designata and no appeal lies from his order under that section. ’
At p. 480, per Duff, J.:—
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The jurisdiction created by s. 190 of the Railway Act is not, I think, a 
jurisdiction given to the superior court or county court as the case may be, 
but to the judge or judges of those courts. In other words, when acting under 
that section, the judge does not exercise the powers of the court as such, but 
the special pow'ers given by the Act. From the refusal of the judge on an 
application under s. 196 to ap|>oint arbitrators no appeal would lie to the 
Court of King’s Bench or to this court.

If it be assumed that the judge is acting persona designate it 
seen s clear there is no jurisdiction in the court to review his 
taxation, because there are no proceedings in the court out of 
which the taxation arises. Per Lusk, J., in Owen v. London and 
N.W. R. Co. (1867), L.R. 3 Q.B. 54 at 63; Sandbaeh Charily 
Trustees v. North Staffordshire It. Co. (1877), 3 Q.B.D. 1.

In Hudson on Compensation, p. 229, the rule is stated to be 
that while the court will not grant a mandamus or writ of c rtioean 
to the taxing master to review his taxation yet, when the master 
states the principle of his taxation, the court will, in a proper case, 
review it. The only case cited as authority for the latter part 
of the proposition is Eccles v. Blackburn Corporation (1861), 30 
L.J. Ex. 358. That was a case in which the proceedings were in 
court from the commencement, the arbitration having taken 
place pursuant to a consent order made at the trial of an action 
for an injunction and damages. I do not think the case, or the 
author’s note, could be taken to l>e in conflict with the authorities 
I have cited.

It did not seem to me, however, that counsel for the defendants 
in his very able argument contested but rather admitted in his 
view that it was clear on the cases that there is no right of appeal 
from the taxation, but he contended that if the judge, even though 
persona desiynata, acts upon a wrong principle, that the defendants 
could, by way of defence to the action or otherwise, establ sh that 
a w rong principle had been acted upon and that there is no debt, 
or no debt over and above the amount of the compensation.

It was argued by counsel for the defendants on this appeal, 
in effect (a), there was no cause of action in the plaintiffs as against 
the defendants; (b), the wrong principle of taxation wras applied; 
(c), a large number of irrelevant witnesses were called.

As regards the first of these contentions it is urged that under 
the wording of s. 199 of the Railway Act:—

ALTA.

8. C. 

Caluary 

Kdmonton
R. Co.

Land and 
Homestead 

Co.

McCarthy. J-



368 Dominion 1-aw Reports. [46 D.L.R.

ALT*.

8. C.

Caloabt
AND

Edmonton 
R. Co.

Land and 
Homestead 

Co.

MeCirtiir.J.

If, by any award of the arbitratora or of the sole arbitrator made under 
this Act, the sum awarded exceeds the sum offered by the company, the costs 
of the arbitration shall be borne by the company ; but if otherwise they shall 
he borne by the opposite party and be deducted from the compensation;

that coats cannot, in any event, exceed the compensation upon 
the assumption that the section creates a new remedy and that 
that is the only remedy. Counsel for the defendants even goes 
further and contends that even if the words "and be deducted from 
the compensation" were not in the section that still there would 
be no right of action for costs.

This would be in direct conflict with the decision in Metropolitan 
District R. Co. v. Sharpe, 5 App. Cas. 425, on the construction of 
the I-and Clauses Act 1845 (Imp.) s. 34, where almost identical 
language was used and it was then held there was a right of action 
to recover costs though not so stated in the statute in express 
terms.

If, as was argued for the defendants, the intention of the 
framers of the Railway Act had been to limit the remedy of the 
railway company in respect to the costs of an arbitration, to the 
amount of the compensation, I would have expected to find much 
more apt words used. Such a case as this might possibly not have 
lieen in contemplation when the statute was passed. Nevertheless, 
we must give the section its ordinary grammatical interpretation, 
and I cannot think that the words “and be deducted from the 
compensation” should lie read to mean “but shall lie limited to 
the amount of the compensation," nor that the latter phrase 
should be sujier-added to the former. While the amount of costs 
taxed is undoubtedly large, having regard to the amount awarded, 
it would not lie so regarded if the situation were reversed and 
the present defendants were suing for the recovery of a similar 
bill, after the award for an amount based upon their estimate of 
tile compensation. That, surely, must tie the test of the reason
ableness of the bill as taxed, more especially liecause it was the 
course taken by the defendants before the arbitrators which so 
greatly increased the costs of the arbitration. Moreover, if the 
principle of the case of Canada Northern R. Co. v. Robinson (1908), 
8 Can. Ry. Cas. 244, lie followed, “and I see no reason to doubt its 
correctness,” the costs are to lie taxed on a solicitor and client 
basis and “all the reasonable cost which a prudent man would
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incur” allowed. On this footing I do not consider the bill under 
all the circumstances unreasonable having regard to the fact that 
approximately two-thirds of the bill represents disbursements.

If the contention of the defendants is correct that the costs 
are limited to the amount of the compensation peculiar situations 
would arise and circumstances under which it could never have 
been the intention of the legislature to deprive the successful 
party of their costs.

Assuming the plaintiffs find it necessary in the interests of the 
public to carry their line of railway over the comer of an owner’s 
land, c.g., covered by a slough or otherwise rendered valueless, the 
plaintiffs offer $25, the owner endeavours to hold the plaintiffs up, 
and days are spent upon the arbitrations whilst the owner was 
endeavouring to establish that the land had a social and peculiar 
value necessitating the attendance of the arbitrators, witnesses, 
counsel and experts, the railway company occupies an hour in the 
presentation of their case. Could it t>e contended that the 
legislature intended, if the award were for the amount offered 
only, that the railway company’s right to costs was limited to the 
amount of this award ?

In He Shibley and Napanee, Tamworth and Quebec R. Co. 
(1889), 13 P.R. (Ont.) 237, Street, J., held that the land-owner 
was liable for the costs of an application under s. 163 of the Railway 
Act (now s. 219 of the present Act, although that section did not, 
in terms, impose any liability upon the landowner for costs).

I would dismiss the appeal with costs.
Appeal allowed.

PESANT ?. ROBIN.

Supreme Court of Canada, Davies, C.J., and Idington, Anglin, Brodeur and 
Mignault, JJ. December 9, 1918.

Husband and wife (§ II C—68)—Donation to wife—Acceptance— 
Community as to property—No authorization by husband— 
Failure of intended gift—Arts. 177, 183, 776 C.C. Que.

The appellant, by deed of cession for good and valuable consideration, 
gave a sum of money to his daughter, the rcsixmdent's wife, common as 
to proj>crty, and she accepted without the authorization of her husband. 
Some vears later the ap|>ellant brought an action to set aside the deed 
as nulf and void. The court held that the donation reouired acceptance 
by the wife on her own behalf in the form prescribed ny art. 776 C.C. 
Que. given with the authorization of her husband, evidenced cither by
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his execution of the dm! itself or otherwise in writing (art. 177 C.C.), 
and that for lack of such authorization the intended gift failed under 
art. 183 C.C.

[Robin v. Pesant, 27 Que. K.B. 88, reversed; review of authorities.)

Appeal from the judgment of the Court of King's Bench, 
appeal side, Province of Quebec (1017), 27 Que. K.B. 88, reversing 
the judgment of the Superior Court, District of Montreal, 23 Rev. 
de Jur. 211, and dismissing the plaintiff's action.

The appellant sold his lands to one Caron for SIX),(XX), of which 
$21,000 was paid in cash, $11,(XX) was payable to the Crédit 
Foncier Franco-Canadien, and the balance was payable to him
self. Later on, by a deed of transfer, “pour bonnes et valables 
considérations,” he allotted to his daughter, the respondent’s wife, 
a sum of $5,(XX).11 out of the balance of the price of sale. In the 
deed, the wife was erroneously described as separate as to prop
erty. The wife accepted alone, the husband not appearing in the 
deed to authorize her. She died a few years later, after having 
made her will by which she instituted the respondent her universal 
legatee. Two years after, the respondent signed a notarial deed 
of acceptance of the t ransfer which had been made to his wife and 
had that deed registered in the lands which were mortgaged for 
the payment of the sum so transferred. The appellant, later on, 
took the present action to have declared null the gift made to her 
daughter and claimed the radiation of the registration of the deed 
of acceptance by the respondent. The Superior Court maintained 
the action; but, on appeal, it was held that a gift made to a wife 
common as to property falls into the community and that the 
acceptance by the wife alone was legal, as made on behalf of her 
husband and as his mandatary acting under special mandate 
proved by parol evidence of the husband given at the trial without 
objection.

Paul St. Germain, K.C., for appellant; Thibaudeau Pin fret, 
K.C., and R. Genest, for respondent.

Davies, C.J. (dissenting):—I concur with Brodeur, J.
Idington, J.:—I concur with Mignault, J.
Anglin, J.:—The facts of this case sufficiently appear in the 

opinions delivered in the provincial courts. I am not disposed to 
differ from the view taken by the trial judge and the judges of the 
Court of King’s Bench that, looking at the substance of the trans,
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action in question, the donation by the appellant to his daughter 
should he deemed gratuitous.

Notwithstanding that, as a result of their marriage contract 
not providing otherwise (art. 1271 C.C.), legal community of 
property existed between the defendant and his wife, in the deed 
of cession, which the wife’s father seeks in this action to have 
declared void, his daughter is described as “séparfe de biens.” 
The plaintiff, however, does not claim that the deed should be set 
aside on the ground of error (arts. 991 and 992 C.C.). Indeed, he 
dot's not even allege mistake. Neither does he aver that he 
intended to make the money donated to his daughter her separate 
property (propre), as he might have done by a distinct stipulation 
(art. 1272 C.C.). Nor does he pretend that he made the donation 
under the belief that she would enjoy the money as her separate 
property. He was a party to his daughter’s marriage contract, 
which bears date November 14, 1907, and contains a provision 
that a certain donation of money thereby made by him to her 
should be propre to her. All he says in his evidence on this aspect 
of the case is that he does not know whether his daughter was or 
was not married under the system of community of property— 
he does not recollect her marriage contract, i.e., at the time of his 
examination in October, 1916. He does not pretend that he had 
forgotten it when he made the deed of cession in December, 1911. 
Under these circumstances the plaintiff should, in my opinion, be 
taken to have knowrn when he executed that deed that com
munity of property existed between his daughter and the plaintiff 
and, since, under that regime, in the absence of a contrary pro
vision, any movable property acquired by either of the spouses 
during coverture falls into the community (art. 1272 C.C.), he 
must l>e taken to have intended in giving Sô.OOO to his daughter 
to augment the community property. From the fact that if the 
wife were separate as to property the donation of this money to 
her would admittedly l>e void (art. 183 C.C.) for lack of marital 
authorization to accept it, which must be in writing or evidenced 
by the husband’s execution of the deed (arts. 177 and 763 C.C.)— 
there is no question here of judicial authorization—there arises a 
presumption that it was not intended to go to her in this character 
—ut res magis valeat. Speaking generally, every one is presumed 
to know the law; I made an effort to review the authorities on
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this latter presumption in Montreal Investment Co. v. Sarault (1918), 
44 D.L.R. 530, 57 Can. S.C.R. 464, and refer to my judgment in 
that case—of course, merely for convenience—and no one should 
be presumed to intend his deed to lie a nullity. It must, there
fore, I think, I*» assumed that the plaintiff knew and intended that 
the 15,000 in question should fall into the community. If these 
presumptions be rebuttable, there is no evidence of any contrary 
intention in the record to rebut them.

The invalidity under art. 183 C.C. is absolute and may be 
taken advantage of by any person interested, whereas under the 
corresixmding article of the Code Napoleon (No. 225) it is relative 
and can be set up only by the wife, the husband or their heirs. 
D.P. 97, 1, 449 and note.

On this state of facts there arises an interesting question, vis., 
whether a gift of movable property made to a married woman 
subject to the regime of community can be validly accepted by 
her husband alone acting either personally or by an agent (who may 
lie his wife, art. 1708 C.C.), or whether the acceptance must be 
by the married woman, either in person, or by agent, on her own 
behalf.

The theory put forward by the respondent, which has found 
favour in the Court of King’s Bench, is that the acceptance by 
Emma Robin (Pesant) was on behalf of her husband and as his 
mandatary acting under special mandate proved by parol testi
mony of the husband given at the trial without objection. He 
also relies on a general mandate arising from the existence of the 
community and the wife's proven habit of controlling the menage. 
Inasmuch as the acceptance of property cannot be regarded as a 
matter of administration (art. 177 C.C. so indicates) a general 
mandate, express or implied, would seem insufficient (art. 1703 
C.C.). I incline to think that the finding that a special mandate 
was proved should not lie disturbed. The efficacy of parol evi
dence on such a question received without objection is not open to 
question in this court. Schwersenski v. Vineberg (1891), 19 Can. 
S.C.R. 243; (tenais v. McCarthy (1904), 35 Can. S.C.R. 14.

1 am also inclined to agree with the respondent in upholding 
the view of the Court of King’s Bench that, although the accept
ance itself must lie in authentic form (art. 776 C.C.), when it is 
executed by procuration the mandate therefor need not be so.
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Art. 633 C.N. is not reproduced in the Civil Code of Queliec. __
Under English law an agent who executes an instrument required 8. C.
to lie under seal must lie appointed by deed; Steiglitz v. Egginton pEelNT 
(1815), Holt (N.P.) 141 ; Berkeley v. Hardy (1826), 5 B. & C. 355, Ro'bin
108 E.R. 132; although the authority of an agent who signs a —— 
writing exacted by the Statute of Frauds may be oral. Clinan v.
Cooke (1802), 1 Sch. & Lef. 22. Compare Carruthers v. Schmidt 
(1916), 32 D.L.R. 616, 54 Can. S.C.R. 131. The contention of 
the appellant as to the necessit y for appointment by notarial instru
ment of a mandatary who is to execute a document required to lie 
in notarial form assimilates the latter to the English deed under 
seal. But the Court of King’s Bench, upwards of twenty years 
ago, decided that the appointment of an agent to execute a con
ventional hypothec, required by art. 2040 C.C. to lie hi notarial 
form, need not be made by notarial instrument. La Société de 
Prête, etc. v. Lachance (1896), 5 Que. Q.B. 11. An appeal to this 
court was quashed for lark of jurisdiction, 26 Can. S.C.R. 200.
The principle of this decision of the Court of King's Bench is 
directly in point. It determines that a requirement of the law 
that an instrument should lie in authentic form does not import 
that the authority of an agent to execute it must be evidenced in 
the same manner. As Lacoste, C.J., points out, the French 
authors are divided in their opinions on this question and the 
French courts have now definitely adopted a contrary view. See 
too Langelier, Cours de Droit Civil, vol. 6, p. 277. But the late 
Chief Justice of the King's Bench tells us that in Queliec the 
authentic form of mandate has never been required. Th e decision 
of the highest court in the province has stood unquestioned for 22 
years. Many authentic acts have doubtless been executed on the 
faith of it by procuration not so evidenced. Confusion would be 
introduced and many titles possibly upset were we now to over
rule it. In my opinion we should not do so. Dunlop St Sons v.
Balfour, Williamson Sc Co., [1892] 1 Q.B. 507, at 518.

Inasmuch as the acceptance by the wife, if regarded as given 
on her own liehalf, would be inefficacious for lack of marital 
authority in writing (arts. 177 and 183 C.C.), if her acceptance as 
mandatary of her husband would render the gift valid 1 would 
incline on the evidence in the record to give it that construction.
V]ion the testimony given by him it s not open to the resjxindent
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to contend for any other. We are thus squarely confronted with 
the question whether acceptance by the husband alone suffices to 
maintain the gift.

A passage in Laurent (vol. XII., No. 244, which he bases on 
Pothier, Coutume d’Orléans, Introd. au titre XV., No. 35) would 
seem to indicate that it would. See, too, Furgole, Question IV., 
“Donations,” t. VI., p. 27. But, in my opinion, this view cannot 
be supported :—

Mais cette doctrine qui |>ouvait se justifier sous le régime de l'ordonnance; 
qui admettait l'acceptation de la donation en vertu d’un |>ouvoir général 
(Furgole sur l’art. 5 de l'ordon. de 1731; Ronssilhe, Jurisp. de Donations 
No. 284) serait inadmissible aujourd’hui . . . Dans tous les cas le mari 
seul ne peut pas accepter pour sa femme. . . . Iæ mari en effet n’est pas 
donataire et n’a point, par conséquent, qualité pour accepter. Pan. Fr. 
“Donations." No. 3838.

Compare arts. 177 and 703 of the Quebec Civil Code with arts. 217 
and 934 of the C.N.

To permit the husband alone to accept a donation made to 
his wife would involve the mistaken idea that the law prescribes 
marital authorization solely for his benefit and protection, and 
consequently that he alone can set up its absence (art. 183 C.C. 
in terms precludes this view) ; that he might give the required 
authorization subsequently (which is contrary to the spirit, if not 
to the letter of art. 177 : Langelier, Cours de Droit Civil, vol. 1, 
p. 310) ; and that he may compel an acceptance by the wife which the 
Code merely empowers him to a uthorizc—Merlin Rep. vbo. “Author
ization Maritale,” sec. 0, par. 3, No. 2; De Lorimier, Bibl. du 
Code Civil, vol. 2, pp. 182-3.

IjC mari ne peut accepter la donation seul, sous quelque régime que les 
époux soient mariés . . . soit même qu’il s’agisse d'une donation mobil
ière," 18 Fuzier-Herman, vbo. “ Donation Entre Vifs,” 362-365; 20 Demo- 
lombe 159; Beltjens, Code Civil Belge, art. 934, No. 3; 3 Troplong ‘Des 
Donations entre Vifs,” No. 1122; 2 Arntz, Droit Civil No. 1862.

It may be urged that Demolombe, Troplong and Arntz rest 
their opinions, that the view of Pothier and Furgole, based on the 
Coutume d'Orleans and the Ordonnance of 1731, that a husband 
living in community, by virtue of* his general marital authority, 
may, without his wife’s concurrence, accept for her a donation 
made to her, cannot prevail under the Code Napoleon, on the 
presence in that Code of art. 933, which, as already stated, is 
without counterpart in the Quebec Civil Code. The argument
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deduced by these writers from art. 933, however, is that its require
ments shew that the general mandate of the husband arising from 
his marital control under the community system cannot be invoked 
to uphold the acceptance by him of a donation made to his wife; a 
special mandate is necessary. But since, as has already lieen 
indicated, acceptance of property is not an act of administration 
and the Quebec Civil Code expressly provides that the authority 
conferred by a general mandate is restricted to acts of administra
tion (art. 1703 C.C.), the absence from the Quebec Code of an 
article couched in terms similar to those of art. 933 C.N. does not 
seem to me to detract materially from the weight that should be 
given in Quebec to the opinions of the writers 1 have cited as to 
the necessity for acce)dance by the wife or her specially authorized 
mandatary.

The Court of King’s Bench appears to have proceeded on the 
assumption that the husband, in accepting, would do so as head 
of the community. This necessarily implies that the community 
exists as a juridical i>er8on apart from the persons of the two 
spouses. That. I think with deference, is a fundamental error. 
Laurent himself, with what seems to me unaccountable incon
sistency, recognizes that the community (the only regime to 
which he w ould extend the doctrine enunciated in No. 244 of his 
vol. 12, Supp. 1902, vol. 4, No. 123) is neither a civil nor a moral 
juridical person. Vol. 21, Nos. 189, 210, 250. He concludes the 
latter numlier in these words:—

La loi considère donc la communauté, non comme une iwsonne, mais 
comme une masse de biens, un fonds social.

Hue, in his vol. 9, at p. 85, says:—
Cette société, en l’absence d’un texte formel, ne constitue pas une per

sonne juridique distincte «le la personne des conjoints. Si la loi emploie 
l’expression en apparence abstraite, de communauté, c'est simplement pour 
désigner les époux eux-mêmes, considérés comme associés, par opposition aux 
époux envisagés individuellement.

Baudrv-Laeantinerie, “Mariage,” vol. 1, Nos. 249-250, w’rites 
to the same effect. The authorities are collected by this author 
in Note 1, p. 259,3rd ed. He concludes (No. 250) in these words

En somme, la véritable notion de la communauté nous parait être qu’elle 
constitue une copropriété entre époux, soumise à des règles particulière».

See, too, III. Dalloz Codes Ann. 1905, art. 1339, Nos. 4 and 5. 
One cannot act as agent for or representative of a non-existent
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person. If, therefore, the husliand has authority to accept a gift 
to lib wife, it must lie not as head of and on liehalf of the com
munity which has no existence as a person, and, therefore cannot 
have an agent or representative, but as the mandatary of his wife 
and on her liehalf. Citing Colmet de Santerre, vol. 6, No. 65, 
Hue, in his vol 9 (No. 157), says:—

Ce qui est vrai, c'est que le régime en communsuré est combine de telle 
manière que le mari chargé |mr la femme de faire prus|ièrer les affaires com
munes, est censé, dans ce but, recevoir de celle ci des (siuvoire presque illimités.

But, since acceptance is not an act of administration, the 
general mandate would not cover it; a special mandate would lie 
necessary. Art. 1703 C.C. Compare art, 181 C.C.

It is not pretended, however, that there was in fact any such 
acceptante by the wife through the agency of her husband or that 
she was deputed to act as sub-mandatary of her husband and as 
such to accept for herself—if, indeed, such a situation as that of a 
donee ex facie accepting in her own name and on her own liehalf, 
but in reality as sub-mandatary of her own agent, would lie pos
sible or conceivable, or if the requirement by art. 177 of an author- 
iiation in writing could be thus circumvented.

But what are the limits of the husband’s rights as agent of his 
wife in respect to the community property? They are impliedly 
defined by art. 1292 C.C. They are r ghts of administration, 
alienation .(onerous), hypothecation and donation inter tiros. 
These rights all appertain to property already in the community. 
They do not extend to the acquisition of property by the wife 
which, when acquired, will fall into the community by operation 
of law. Acceptance is not administration (art. 177 C.C.). Since 
without acceptance a donation is not complete (arts. 755 and 776 
C.C.), until there has been a valid acceptance of it the property 
wh ch is its subject cannot be vested in the wife. Vpon being so 
vested eo inelanti it, no doubt, falls into the community. But 
until so vested it cannot be subject to community control. The 
fallacy therefore—i I may say so with respect—underlying the 
judgment of the Court of King's Bench is double. It consists 
(1) in ascribing to the husband the power as head of the com
munity to contract with regard to property not yet in the com
munity, and (2) in assuming the existence of the community as a 
distinct juridical person for which the husband may act as man
datary.
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I am, for these reasons, of the opinion that the donation 
required acceptance by the wife on her own l>ehalf in the form 
prescribed by art. 776 given with the authorization of her husband 
evidenced either by his execution of the deed itself, or otherwise in 
writing (art. 177 C.C.), and that for lack of such authorization the 
intended gift fails under art. 183 C.C.

1 would, therefore, allow the appeal with costs in this court 
and in the Court of King's Bench, and would restore the judgment 
of the learned trial judge.

Brodeur, J. (dissenting) :—The question in this case is as to 
the validity of a donation of movable property made by the 
appellant, on Decemlier 4, 1911, to his married daughter, under 
the system of community of property.

The father, who is the plaintiff-appellant, claims tliat the 
donation was void, la-cause his daughter was not authorized by 
her husband to accept it. The husband, who is the defendant- 
respondent, claims, on the contrary, tliat the donation is valid, 
and tliat his wife, by accepting the donation, acted as his man
datary.

The deed of donation, in describing Emma Pesant, the wife 
of the defendant-respondent, as a “wife separate as to property,” 
was incorrect, for she was married under the system of community 
of property, and in her contract of marriage, which was made 
November 14,1907, her father, the plaintiff-appellant, had acknow
ledged the deed ; and he, too, knew that she was common as to 
property, seeing tliat he had made her a donation of movable 
property which he had declared to lielong to the community.

Emma Pesant died July 23, 1913, leaving a will, by wliich she 
made her husband her universal legatee. Difficulties then arose 
between the appellant and the respondent, on the subject of the 
ownership of certain burial debts which had lieen incurred at the 
death of Mme. Emma Pesant ; and on December 4, 1913, the 
appellant gave notice to the debtors that this donation was void.

On June 2, 1915, the defendant, Robin, in view of the attitude 
of the appellant, served him with a declaration saying that bis wife 
had accepted the donation with the consent, the authorization, 
the mandate, and according to the instructions of her husband, 
the head of the community; that this was recognized by the
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father; that, moreover, so far as was necessary, he confirmed and 
ratified the acts of his wife.

Joseph Pesant, the father, now firings the present action to 
have this donation declared void, alleging that it is illegal, seeing 
that his wife had not lieen authorised by her husband to accept 
it, and he also asks to set aside the declaration made by the hus
band in his protest of June 2, 1915.

The defendant pleads, in substance, that the acceptance made 
by his wife was valid, and sets up the defences indicated in his 
deed of confirmation and acceptance.

The defendant has also claimed that the deed in question was 
a deed with an onerous title, but the Superior Court decided that 
this deed constituted a donation, and upon this point the Court of 
Appeal is of the same opinion; 1 believe that upon this question 
the judgments are well founded.

Upon the validity of the donation the Superior Court, 23 Rev. 
de Jur. 211, held that the donation, not having lieen accepted by 
the wife, authorised by her husband, was void. The Court of 
Appeal, 27 Que. K.B. 88, on the contrary, came to the conclusion 
that she acted, in the matter of the contract, as mandatary of her 
husband, and that the acceptance so given made the donation 
valid. By art. 177, C.C. (Que.), a wife cannot accept a donation 
unless her husband liecomes a party to the deed, or gives his consent 
in writing.

This provision of the law applies as well to a wife common as 
to property, as to one who is married under the system of separa
tion as to property. The question which presents itself in this 
case is, whether a donation made to a wife common as to property 
can be accepted by the husband alone, or accepted by the wife as 
mandatary of the husband.

The question which I have just put must he settled in the 
present case, lieeause the donation is apparently void, seeing that 
it is made nominally to the wife, that it was accepted by the 
latter, and that the husband has not acknowledged the deed, and 
does not appear to have given his consent in writing; and then if 
we take the deed of donation itself it would appear at first sight 
to be void because the acceptance was not made by the wife, 
authorized by her husband.

But the husband says:—
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We were in community of property, my wife and I. I gave her a man
date to accept the donation for me. head of the community; and then the 
acceptance which my wife gave aa my mandatary makee the donation valid.

The authorization required by ait. 177, C.C. (Que.), should 
be made in writing.

The mandate, on the contrary, may exist without writing. 
Proof of the mandate may lie sometimes difficult to make. How
ever, if there is commencement of proof by writing on the part of 
the adverse party, or if there is an admission on his part, or, again, 
if the proof by testimony was made without any objection, the 
mandate ought to be held to have lieen legally proved.

In the present case, the mandate which the husband claims to 
have given his wife has not lieen proved by writing. But the 
husband has given proof of it by testimony, to which no objection 
ha< lieen taken, and by reason of the decisions given bv this Court 
in the cases of Schu'erHennki v. Vitieberg, 19 Can. S.C.R. 243, and 
Gerrais v. McCarthy, 35 Can. S.C.R. 14, the mandate is proved.

We have, therefore, in the present case, proof of the mandate.
There is still, however, to lie decided a very important ques

tion, that of whether the donation, having lieen made to the w ife, 
tiie husband, as head of the community, could accept for his wife.

Pothier, in his introduction to the title “Donations," No. 35, 
says: “The husband having the responsibility, government and 
administration of the property and person of his wife, it follows 
that he can accept, on behalf of his wife, a donation made to his 
wife." This opinion of Pothier was under the old law, also sup
ported by Furgole, “Donations,” 2nd ed., p. 29. Furgole, in his 
commentary upon the ordinance of 1731, tells us that there were 
in the jurisprudence differences of opinion upon the question of 
whethe the husband could accept a donation made to his wife. 
The parliaments of Toulouse and Dijon declared for the negative: 
the parliament of Bordeaux was of opinion that such acceptances 
were valid.

Furgole considers that the jurisprudence of the parliament of 
Bordeaux appeared very just, and conformed to the maxims of 
the Roman law, and he added:—

To that must be added this rule, that under the Loi Maritus, 21, Cod. de 
Procurator, the husband is the natural and legal attorney of his wife, with
out having the need of any mandate; from which we may infer that the 
acceptance made by the husband of a donation made to his absent wife is
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sufficient to make the donation good, even for her paraphernalia; for if it is 
a question of dowry there would be no doubt, by reason of the personal interest 
of the husband; neither does it seem to us that there is any when the wife is 
under the authority of her husband, because such authority should not 
have less effect than that of a tutor or curator.

And h- adds: That appears still letter founded, and more 
reasonable, in countries where the community of property is the 
custom, liecause the husband, Itefore profiting by the half of the 
generosity, as, being property which goes into the community, 
by accepting the donation for his wife, he is considered to do so 
as a partner, not only for the portion which should go tc him, but 
also for the whole, because the capacity of partner gi-.es him the 
right to contract and to accept all agreements favourable to the 
partnership; for it is a maxim established by the law and the 
authorities that each partner has a tacit mandate, by the nature 
of the contract and by the will of the other partners, to act for the 
benefit of the partnership: this is still more undoubted in a con
jugal partnership, of which the husband is the head.

Laurent, vol. 3, p. 145, is likewise of the opinion of Pothier 
and Furgole. After having declared that the authorization must 
not l»e confounded with the mandate, he adds:—

It is very necessary, then, to ascertain when there is authorization, and 
when there is mandate. It is not the expressions which decide the question. 
It is possible that the husband may make use of the word authorization when 
he really gives his wife a mandate. It is necessary to ascertain if the juridical 
deed relates to the rights of the wife or those of the husband. In the first 
case the wife must be authorized; in the second, she could only act under a 
mandate. The question, whether it concerns the rights of the wife or the 
rights of the husband, depends upon the matrimonial agreements. Suppose 
the husband and wife are married under the system of legal community. It 
goes without saying that if the husband gives the wife i>ower to act with 
regard to his own property or for the property of the community, it is a man
date, and not an authorization. Consequently, if the power relates to the 
administration of the wife's goods, there is mandate; for under the com
munity system the husband administers the property of the wife.

Laurent is still more explicit in his vol. 12, Traité des Dona
tions, No 2^4, p. 309, where, in discussing the question of whether 
the husband can accept in his wife’s name, he says:—

As a question of principle, it is certain that the husband has no capacity 
to acquire, in his wife's name, nor to bind her. But cannot the matrimonial 
agreements give him this |>ower? Pothier infers that the husband and wife 
are married under the community system. Under this system, moveable 
donations, even an inheritance of personal property, fall into the assets of 
the community; the husband, as head of the partnership, is grantee of the 
rights of the wife; it is granted that in this capacity he can accept the inheri-
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tance of iieranniil property falling to hia wife, although lie cannot inherit it; 
for the name rcaaon we muat recognise hia right to accept donationa of mov
able property, although he cannot he the donee.

I recognize that there is a difference of opinion among the 
authorities who have written upon the Code Napoleon. Thus, for 
example: Demolomlte, vol. 20, No. 1.50; Troplong. vol. 3, des 
Donations entre vifs, No. 1122; Fuzier-Herman, vol. 18, vlto. 
Donations entre vifs, pp. 362 and 363; Beltjens, Code Civil Beige, 
art. 934, No. 3; Amtz, vol. 2, Droit Civil, No. 1862: Pandectes 
Françaises, vlto. Donations, No. 3838. are of opinion that the 
husband cannot accept for his wife a donation of movable prop
erty made to the latter.

It is well to remark, however, on this point, that the last work 
which we have on this subject is that of Dalloz—Répertoire Pratique, 
where, at No. 189, vlio. Donations entre vifs, after having declared 
that the husband alone cannot accept for his wife, it is stated:—

However, if the husband anil wife were married under the legal com
munity system, the husband would have the capacity to accept, without his 
wife's concurrence, donations of personal property made to her.

I see that Demolombe and some other authors, who do not 
accept the opinion of Pothier, rely upon art. 933 of the Code 
Napoleon to declare that the husband cannot accept a donation 
made to his wife. This art. 9,33 declares that if the donee is of age 
the acceptance should l>e made by him, or in his name, by a person 
having a proxy giving him power to accept the donation made, or 
a general power to accept donations which might have been, or 
could have been, made. These authors find in this provision of 
the law relating to power to accept donations, a provision con
trary to the Ordonnance des Donations of 1731, and to the old 
French law: and then they come to the conclusion that on account 
of this difference between the C.N. and the old law, the right of 
the husband to accept a donation made to his wife no longer 
existed under the C.N.

I shall not undertake to discuss this question from the point of 
view of the C.N., for it is not the provisions of this code which we 
have to apply in our law. The works of the commentators on 
this code are very useful, so far as they can explain some ambigu
ous or doubtful portions of the Civil ('ode of Quebec; but they 
certainly are not sure guides in the interpretation of our code when 
their arguments are based upon formal provisions of the C.N.,
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which are not found in our law. It is much more important in this 
respect to follow the old authorities when the law on the subject 
does not appear to have been changed.

Herse v. Dufar (1872), 9 Moo. P.C.C. (N.S.) 281,17 E.R. 520.
Now, art. 933, upon which Demolombe and other authorities 

rely, has no corresponding section in our code. See Beauchamp, 
Civil Code Annotated, vol. 3, p. 1549; Sharpe, C.C., vol. 2, 
p. 823.

Moreover, the two codes differ on a very important point. 
Thus, the C.N. says, in art. 932, that the donation should be 
accepted “in express terms.” Art. 788 of our code says, on the 
contrary, “the acceptance of a gift need not be in express terms; 
it may be inferred from the deed or from circumstances.”

These two text - of the law arc absolutely different, as we see. 
Then, can we follow with certainty the commentator of the C.N. 
upon this question of acceptance, since, while the C.N. requires 
that the acceptance be made in express terms, our code declares, 
on the contrary, the principle that the acceptance can be inferred 
from circumstances?

It is much better, then, in this respect to follow the opinion 
of the authors who have written under the old law, and it is proved 
that under the old law a donation could be accepted by the hus
band alone.

No one should contest the opinion of Pothier. The coditiers, 
far from di carding this opinion of Pothier, seem to have accepted 
it, while art. 177 of our Civil Code is based on Pothier himself. 
Rapportes des Cod ficateurs, vol. 1, p. 298. Therefore, under the 
circumstances, I am of opinion that we should follow Pothier in 
preference to modern authors who have had to commentate on 
sections of the C.N. which are not found in our law, or which 
differ from them.

Can it be claimed, moreover, that the principle of marital 
authority has been violated in the present case? A wife cannot 
even accept a donation without the authorization of her husband, 
because the incapacity of the wife arises, manifestly, from the 
married state, and she is incapable of making a contract or even 
of receiving a donation without the express wish of her husband. 
If a married woman cannot receive a donation inter vivos, without 
the authorization of her husband, the husband has a moral interest
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in examining the source and the motive of the generosity towards 
h s wife.

Now, in the present case we have a father who wishes to set 
aside a donation, by claiming that his married daughter was not 
authorized; and on the other hand we have the husband seeking 
to maintain that donation, saying that his wife had acted with his 
consent and authorization ; that, in effect, under the circum
stances, she was his mandatary.

The position might be different if the husband claimed that he 
had not given any authorization ; but, on the contrary, he claims 
that his wife has not acted in violation of the marital authority 
which .he has over her, but that she has, on the contrary, in every 
way respected that authority.

I have, therefore, come to the conclusion that the donation 
was validly accepted by the wife, as mandatary of her husband, 
and that the judgment of the Court of Appeal should be con- 
finned with costs.

Mignault, J.:—With all possible deference. I cannot con
vince myself that the judgment of the Court of Appeal has made 
an exact application of the principles of the law which govern the 
capacity of the wife under the authority of her husband. ()n the 
contrary, 1 am of opinion that this judgment confounds two 
things, which, however, are quite distinct; the condition of the 
validity of a contract, and the effects of this contract when it is 
valid. So it is beyond doubt that under the system of community 
of goods, donations of movable property made to a wife fall into 
the community (C.C. Que., art. 1272); that is the effect of the 
contract of donation made for the benefit of a wife common as to 
property. But in order that this may be effected, the donation 
itself must he valid; if it is void it would produce no effect, and 
the community would derive no benefit, for, according to the legal 
axiom, quod nullum est nullum prodveit effectum.

The confusion of ideas of which I have just spoken seems to me 
very apparent when we read the reasons for the judgment appealed 
from. I quote them literally:—

Considering Unit the deed of cession or transfer from the plaintiff respond
ent . to Na|Mileon Pesant and others made on December 4, 1911, before Mtre. 
Leclerc, notary, though pur|N»rting to transfer the sum of 15,000 to the said 
late Dame Emma Pesant would, by law, u|mhi the same being duly executed, 
have had the effect of vesting the said sum in the said matrimonial com-
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munity of property and in the said defendant, ap|>ellant, as head of the said 
community, and not in the said Emma Pesant ;

Considering that the said cession or transfer was consequently not a gift 
of the said sum to the said Emma Pesant ; and that she was not a contracting 
or accepting party to the said deed of cession or transfer, but merely the 
mandatary of her husband, the ap|>ellant, and did not need to be assisted by 
the latier or authorized by him otherwise than as a mandatary.

In other words, it is said that the donation of a sum of money 
to a wife common as to property has the effect of causing this sum 
to fall into the community; then the donation is not one to the 
wife, and the latter is not a contracting party to the deed of dona
tion, and only appears as mandatary of her husband, head of the 
community.

I cannot prevent myself from setting up in absolute non 
8equitur to this reasoning. The first reason for judgment should, 
it seems to me, have led to an altogether different conclusion, for, 
by saying that the donation of a sum of money to a wife, com
mon as to property, has the effect of making such sum fall into 
the community, the judgment adds the qualification, “upon the 
same lx»ing duly executed.” There, in effect, is the whole ques
tion. In order that the donation should produce this effect it 
must l>e “duly executed.” If the donation was void by reason 
of defect in form, no one would pretend that the sum given should 
fall into the community, for the donation would not even exist. 
Now, if the donation is not validly accepted by the donee—and 
the wife, common as to property or separate as to property, it 
matters little, can only accept a donation when her husband 
becomes a party to the deed or gives his consent in writing (C.C. 
Que., arts. 177, 763)—the donation is null, or rather, it never 
existed, and it goes without saying that it can produce no effect, 
and that the sum intended to be given will not fall into the com
munity.

Under these circumstances, to invoke the principles which 
govern the mandate, when it is a question, on the contrary, of 
the rules of the validity of a donation inter vivos, is to ncreasc 
the confusion of ideas. Whether, indeed, it is a question of a 
donation made to a married woman, and in such case this dona
tion only existed on condition that the wife had accepted it with 
the concurrence of her husband in the deed, or with his written 
consent, except cases where the judicial authorization can sup-
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piemen! that of the husband ; or else it is a question of a donation
to a husband ; and then, it goes without saying that the latter can 8. C.
accept personally or by attorney. The effect which the donation prâ*NT
will produce in either case has nothing to do with this question of „ r
, ..................... Robin.the validity of the contract. ----

Ha the donation in question lieen made to the wife or to the 
husband, for one cannot conceive a donation made to a com
munity, this community not l>eing a moral or juridical person but 
simply an estate or patrimony? See Bnudry-I.avantinvrie Con
tract de Mariage, vol. 1, Nos. 249 and 250.

I am of opinion that this donation—and like Mercier, J., in 
the Superior Court, 23 Rev. de Jur. 211, and Cross, J., in the Court 
of Appeal, 27 Que. K.B. 88, 1 think that the deed of assignment 
and transfer constitutes an actual donation—is a donation made 
to the wife. The appellant had agreed, with his son Napoleon, to 
a deed by which, in view of a promise of sale that he had given, 
he bound himself, if the sale should realize it, to assign part of the 
price to Napoleon Pesant, Eva Pesant, and to Mrs. Emma Pesant 
(the wife of the defendant), his children. The sale lieing made, 
the appellant, by a deed whose partial validity is in question, has 
“granted, quit claimed, and transferred to his children"—Napo
leon, Eva and Emma—“the sums following stipulated to lie 
payable to the said grantor,” and the deed enumerates these sums 
and, so far as it concerns Emma, it says: “ to the said Mrs. Emma 
Pesant dit Sanscartier the sum of $5,000.11."

The said Emma Pesant is described in the deed as “wife 
separated as to goods of Charles Robin,” but I do not attach 
more importance than is necessary to this erroneous designation, 
for I cannot doubt that the assignment or transfer, or the dona
tion, for it is a donation, was made to Emma Pesant, and the 
latter has only appeared and pretended to accept as donee.

If, then, Emma Pesant is donee, she could only validly accept 
with the concurrence of her husband in the deed, or with his 
written consent, and as she accepted without this concurrence or 
consent the donation is invalid as regards her, and invalid with 
an invalidity that nothing can hide (see C.C. Que., art. 183); and, 
consequently, the deed has no effect either as to her or as to the 
community of goods between her and her husband.

The defendant claimed to accept this donation after his wife's
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death. It is enough to say that, even if he could accept a dona
tion made to his wife, this acceptance could not he made after 
the death of his wife, the donee. (C.C. Que., art. 794.) Since 
the above opinion was written, I have had the advantage of read
ing the argument of my colleague, Brodeur, J., hut I regret that I 
am not able to bring myself to sec it from his point of view. The 
question as to whether the husband can accept a donation for his 
wife, necessarily supposes that the donation was made to the wife, 
but that the husband accepted the donation as attorney for his 
wife. Under this hypothesis, the wife is a contracting party to 
the deed, but she is represented by her husband, and my honour
able colleague invokes the authority of Pothier and Furgole to 
maintain that the husband “having the responsibility, govern
ment and administration of the property and person of his wife, 
it follows that he can accept on behalf of liis wife a donation made 
to his wife.” (Pothier, Introd. au titre des Donations de la 
Coutume d’Orléans, No. 35). Such, however, is not the point 
which presents itself to this court for decision.

It is not claimed that the husband accepted the donation 
made to his wife as mandatary of the latter, but that the wife 
would have been the mandatary of her husband to accept the 
donation in his name, and, consequently, the husband, and not 
the wife, would have been the donee. The judgment of the Court 
of Appeal, 27 Que. K.B. 88, says plainly: that the said cession or 
transfer was consequently not a gift of the said sum to the said 
Emma Pesant; and that she was not a contracting or accepting 
party to the said deed of cession or transfer, but merely the man
datary of her husband.” It is, therefore, not necessary to decide 
whether the husband can accept a donation made to his wife, as 
attorney of the latter.

Under the present circumstances I do not have to express an 
opinion upon the purely theoretical question, in my opinion, of 
whether the wife can accept, as mandatary, a donation made to 
her husband. Pothier, in the passage cited, seems to think not, 
for he says: “A wife could not accept on behalf of her husband a 
donation made to her husband.” This opinion should probably 

.be admitted with reserve, but, again, it docs not require a solu
tion in this case, for I am of opinion that the donation was made 
to the wife, and not to the husband, and it is not claimed that 
the latter accepted it as mandatary of his wife.
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I can only add that in every respect it is preferable to give 
effect to the articles of the Civil ('ode, which govern the capacity 
of the married woman to give or to accept, to alienate or dispose 
of, inter vivos, or otherwise contract (Que. C.C. art. 177 ; see also 
Que. C.C. art. 703). These provisions an* of public order, and 
the lack of marital authorization imports an invalidity which 
nothing can cover (C.C. Que. 187). The will of the legislator is 
formal, and it is the duty of courts to low before it.

For these reasons, I would maintain the appeal, with the costs 
of this court, and of the Court of Appeal, and restore the judg
ment of the Superior Court. Appeal allowed.

Re WATERLOO LOCAL BOARD OF HEALTH; CAMPBELL’S Case.

Ontario Sujtreme Court, Ap/tellole Division, Mulock, C.J.Ez., Clute, Riddell, 
Sutherland and Kelly, JJ. December 18, 1918.

Nuisances (§ II C—44)—Abatement of—Provincial Board of Health 
Act (Ont.)— Jurisdiction or j luge—Evidence—Procedure.

The Provincial Board of Health having determined as authorized under 
b. ti of the Public Health Act (1914 R.S.O., c. 218) that a nuisance exists, 
and recommended the removal or abatement of the nuisance the local 
board may apply to a judge under s. 81, sub-s. 2, for an order for t he removal 
or abatement of the nuisance. On the application the judge may admit 
further evidence for the purpose of determining whether under all the 
circumstances an order for abatement should issue and if so on what 
terms; but this provision does not mean that he may, on further evidence, 
set aside the finding of the Provincial Board. Affidavits in sup|>ort of 
the finding of the Board are not admissible, and the judge is not justified 
in attaching any weight to affidavits challenging the correctness of the 
finding of the Board of the nuisance.

An application by the Local Board of Health of the Township 
of Waterloo for an order that the Corporation of the City of 
Kitchener, the Riverside Garbage Disposal Company Limited, 
and A. B. Campbell do forthwith remove and abate a nuisance 
caused and maintained by them upon that portion of lot 58 of the 
German Company Tract of the Township of Waterloo owned by 
the said A. B. Campbell, by the dei>osit of garbage thereupon.

The application was made under sec 81 of the Public Health 
Act, R.S.O. 1914, ch. 218.*

*81.—(1) If, on investigation by the Local Board, any nuisance is found 
to exist, and if after the Board has required the removal or abatement of the 
same within a specified time, the Board finds that default in removal or abate
ment has been made, and the case appears to the Local Board to involve the 
expenditure or loss ol a considerable sum of money, or serious interference with
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Hodgins, J.A.:—The respondents to this application 
applied at the opening of the case for an enlargement in 
order to answer the affidavits filed on behalf of the applicants. 
They produce nothing except letters from their principals, the 
excuse being the absence of the solicitor. The examinations of 
the Mayor and Clerk of the City of Kitchener were taken on the 
19th November and that of Campbell on the same day. They sere 
taken in the court-house in Kitchener and in the presence of the 
solicitor, Mr. Sims, who appeared for the City of Kitchener, so 
that the alisence of affidavits in answer is not important.

In a matter affecting public health in which the conditions 
appear to be as dangerous as they do in this case, I think I should 
not grant an enlargement unless some very serious question arose 
as to whether the nuisance did exist or some question as to its 
abatement since the motion was made. The question upon this 
motion is not really whether a nuisance does or does not exist in 
fact, and that forms part of my reason for refusing an enlargement 
and considering it necessary to deal with the motion to-day.

Under the Public Health Act, R.S.O. 1914, ch. 218, sec. 73, a 
nuisance is defined as any condition existing which is or may become 
dangerous to health or prevent or hinder in any manner the 
suppression of disease. By sec. 74 (e), the particular nuisance in 
this case is defined and stated to be a nuisance. I think that under 
the section upon which application is made, 81, the Court is prac
tically relieved from saying whether or not this is a nuisance in 
fact, by reason of the report of the Provincial Board of Health. 
As I read the section, the Local Board of Health, on discovering a 
nuisance, is enabled to cause an inspection to be made and can 
deal with the nuisance, and if, under sec. 81, in certain cases, of

any trade or industry, or other considerations of difficulty, the Provincial 
Board at the request of the Local Board may investigate and report upon the

(2) If the report of the Provincial Board recommends the removal or 
abatement of the nuisance, the Local Board or any ratepayer residing in the 
municipality, or within a mile thereof, may apply to a Judge of the Supreme 
Court for an order for the removal or abatement ol the nuisance, and to restrain 
the proprietors of any such industry from carrying on the same until the 
nuisance has been abated to the satisfaction of the Provincial Board; and the 
Judge may make such order upon the report of the Provincial Board or upon 
such further evidence as he may deem meet.

(3) The Judges' Orders Enforcement Act shall apply to every order made 
by a Judge under this section.
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which this appears to be one, the Local Board desires it, the 
Provincial Board may also investigate, and it then becomes the 
province of a Judge of the Supreme Court to make an order on the 
basis of the report. If the report of the Provincial Board recom
mends the abatement of the nuisance, the Judge is entitled to deal 
with the matter by making an order for abatement if the conditions 
of the statute are fulfilled. I do not think that the Juilge is 
necessarily bound by the report of the Provincial Board; but if, 
on reading that report, he comes to the conclusion either that the 
nuisance is not distinctly brought within the statute or that some 
further explanation is desirable, he has the right to ask for further 
evidence. But in this case I do not feel that it is necessary to take 
that course, partly liecause the report is clear, and partly liecause 
counsel before me who represent the respondents express their 
willingness on liehalf of their clients to undertake that nothing 
further shall be done in the direction of what has occurred; and 
this, to my mind, involves practically the conclusion that what has 
been done heretofore is something that ought not to have been 
done, and that it was a nuisance.

That being the case, the only point left, it seems to me, is 
whether Mr. Smith is right in saying that the city corporation 
is not affected and should not have been a party to this application. 
1 think that is covered by the case cited of Robinson v. Beaconsfield 
Rural District Council, 11911] 2 Ch. 188. The contract here with 
the Riverside Garbage Company does not provide for the disposal 
of the sewage but merely for its removal out of the city. 
Therefore, the city corporation having decided to remove it, 
through a contractor, outside of the limits of the city, is itself 
responsible in law for its disposal, and is bound, if the disposal 
constitutes a nuisance, to abate it.

As to the respondent Campbell, his premises are being used for 
the disposal of this garbage, which is left open on the ground, and 
this makes the whole situation, in the words of the Provincial 
Board's report, “most insanitary and a serious nuisance and 
dangerous to the public."

The contracting company which brought the garbage out and 
deposited it is, in like manner, responsible for the nuisance. On 
the whole case, I think that I should make the order now that is 
asked, for the abatement of the nuisance. This, as I understand
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the present condition, will l* un order for the removal or destruc
tion of the garbage and so forth deposited upon this farm and at 
present lying exposed thereon, and will be against the three 
respondents

I do not think that on the present motion I can grant an 
injunction except as to Campbell ; all that I can do is to deal with 
the report as it is before me and order the abatement of the 
particular nuisance complained of.

It seems to me that this is a pressing matter; that, at this time 
of the year, the depositing having continued down to the 12th 
Novenil>er, Mr. Haight is right and that it may be frozen in, or, 
if the weather continues mild, it may partly drain away into the 
creek and thence into the Grand River. The order should there
fore tie an order for immediate abatement.

Campbell will be restrained from receiving the garbage for the 
purpose of allowing hogs to be fed upon it or from feeding hogs 
from it.

Costs will go against all the respondents.
Since I delivered judgment, Mr. Smith has referred me to the 

Municipal Act, R.S.O. 1914, ch. 192, sec. 406(5). I am unable to 
see how the power to provide by by-law for the disposal of garbage 
affects this case, in which the power was not exercised.

The order of Hodgins, J.A., as settled and issued, was as 
follows:—

(1) That the said the Corporation of the City of Kitchener, 
the Riverside Garbage Disposal Company Limited, and A. B. 
Campbell do forthwith wholly remove and abate the nuisance 
existing on the said lands due to the deposit and presence thereon 
of garbage from the City of Kitchener and do forthwith remove 
from the said lands, or wholly destroy, all such garbage so deposited 
on the said lands and now lying thereon.

(2) That the said A. B. Campbell be and he is perpetually 
restrained from receiving upon the said lands garbage for the 
purpose of allowing hogs to !>e fed thereupon and from feeding 
hogs on the said larols upon garbage so received.

(3) That the said the Corporation of the City of Kitchener, 
the Riverside Garbage Disposal Company Limited, and A. B. 
Campbell do pay to the applicants their costs of and incidental 
to this application and order forthwith after taxation thereof.
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The city corporation, Campbell, and the company moved, 
under sec. 4 of the Judges' Orders Enforcement Act, R.S.O. 1914, 
ch. 79,* for an order for leave to appeal from the order of Hodgins, 
J.A.

The motion for leave was heard by Ferguson, J.A.
Ferguson, J.A.:—The applicants contend that they were 

not permitted to present properly to the Court their answers 
or contentions, in that the learned Judge refused an 
adjournment asked for by counsel, for the purpose of filing material 
and receiving further instructions. They also contend that the 
part of the order which directs how the nuisance complained of 
shall be abated, and the part which restrains the defendant 
Campbell from receiving on his property garbage for the purpose 
of feeding hogs, and from feeding hogs upon garbage, are in excess 
of the powers of a Judge acting under the Public Health Act, 
and an improper interference with a contract lietwecn the City 
of Kitchener and Campbell.

I am of opinion that the questions raised are such as to justify 
my granting leave to appeal: this 1 do, but on the tenus that the 
applicants undertake to serve notices of appeal forthwith, and to 
set the appeals down, so that they shall be ready for hearing on 
Wednesday next, and also forthwith to apply to the Chief Justice 
of the Exchequer for a direction that the appeals be put upon the 
peremptory list for some day next week.

Costs of this application and order to be costs in the appeals.
Gideon Grant, for the Riverside Garbage Disposal Company 

Limited and A. R. Campbell, appellants.
R. S. Robertson and H. J. Sims, for the Corporation of the City 

of Kitchener, appellant.
Haight, for the Local Board of Health of the Township of 

Waterloo, respondents.
The judgment of the Court was read by
Mitlock, C.J. Ex. :—Appeals by the Riverside Garbage Disposal 

Company Limited, A. B. Campbell, and the Corporation of

•Section 4 provides: “There shall be no appeal from such order”—that is, 
an order made by a Judge as ■persona designate—“unless an appeal is expressly 
authorised by the statute giving the jurisdiction or unless special leave is 
granted by the Judge making the order or by a Judge of the Supreme Court, in 
which case the appeal shall be to a Divisional Court whose decision shall be 
final.”
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the City of Kitchener, from the order of Hodgins, J.A., directing 
the appellants forthwith wholly to remove and abate a certain 
nuisance, and perpetually restraining the said Campbell from 
receiving upon the lands in question garbage for the purpose of 
allowing hogs to l>e fed thereon, and from feeding hogs on the said 
lands on the said garbage.

The circumstances which give rise to the question in issue 
between the parties are as follows:—

By a certain agreement, bearing date the 15th April, 1918. made 
between the Corporation of Kitchener, therein called '‘the city,” 
and the Riverside Garbage Disposal Company, therein called “the 
contractor," the latter agreed for three years to collect garbage 
throughout the whole city, the city agreeing to pay to the contrac
tor for such services the yearly sum of $10,000, the contractor 
agreeing to “remove all garbage from the limits of the city" and 
to “indemnify and hold the city harmless from all loss, costs, 
charges, damages, and expenses which the city may at any time 
hereafter bear, sustain, suffer, lie at, or put to, by reason or on 
account of the improper or negligent collection or disposal of said 
garbage."

The contractor on or about the 15th April, 1918, and continu
ously thereafter, collected the city garbage, and, with the consent 
of Campbell, deposited it upon certain lands in his possession, 
situate in the township of Waterloo, l)eing a short distance outside 
of the city limits; and there hogs, owned by Campbell, were 
allowed to feed on the raw garbage. The depositing of this garbage 
gave rise to an agitation for its prevention on the ground of its 
being a nuisance, and the matter came before the Local Board of 
Health of the Township of Waterloo, which, having investigated 
conditions, made the following report:—

“To the Riverside Garbage Disposal Company Limited, 
A. B. Campbell, and the Corporation of the City of Kitchener:

“The Local Board of Health of the Township of Waterloo has 
fully investigated the conditions arising and existing from the 
deposit of garbage from the city of Kitchener, collected in the city 
by the Riverside Garbage Disposal Company Limited, under a 
contract with the city, and deposited by the company on lands 
owned by A. B. Campbell, in the township of Waterloo, a short 
distance easterly from the corporation limits of the city, and has
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found that a grave nuisance exists, and has existed there continu
ously since April last, in consequence of such disposal and deposit 
of garbage. The Board consequently requires the removal or 
abatement by you of such nuisance within 15 days from the service 
of this notice upon you.

“Dated this 5th day of October, 1918.
“The Local Board of Health of the Township of Waterloo.

“A. Jansen,
“Chairman.

“Peter A. Snider,
“ Secretary.”

The nuisance remaining unabated, the Local Board requested 
action by the Provincial Board of Health, and the latter, having 
investigated conditions, made the following rei>ort:—

“Report of the Provincial Board of Health in respect to a 
nuisance in the Township of Waterloo.

“In pursuance of the request of the Local Board of Health in 
the Township of Waterloo, dated the 26th October, 1918, and 
acting under the authority of section 81 of the Public Health Act, 
the Provincial Board of Health has investigated and now reports 
upon a nuisance existing on the border-line lietween the City of 
Kitchener and the said Township of Waterloo, and within the 
limits of the said township.

“The nuisance complained of exists in a woods said to belong to 
Mr. A. B. Campbell, who has a 3 years’ contract for the removal 
and disposal of the garbage of the City of Kitchener, beginning in 
April last. Since that date it appears that the contractor has been 
depositing the city garbage along a roadway and for several yards 
on each side thereof, through the woods referred to, for a distance 
of a couple of hundred yards, commencing at the entrance to the 
woods from one of the main travelled roads leading to the city. 
The deposit of garbage consists of ashes, cast-off clothing, filthy 
paper, wire, tin, sheet iron and enamelled ware, decomposing 
animal and vegetable material, meat-bones, vegetables and fruit, 
kitchen waste, etc. The garbage referred to is practically uncovered 
and exposed and is being rooted over by hogs.

“Much of the garbage lies upon the bank of and drains to a 
creek, which a few hundred yards further on empties into the
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Grand River, the latter being a source of water supply to com
munities down that river. The whole situation is a most insanitary 
one, a serious nuisance, and extremely dangerous to the public. 
The Provincial Board of Health therefore recommends the abate
ment of this nuisance at the earliest date possible.

“Signed and sealed on behalf of the Board this 12th day of 
November, 1918.

“A. H. Wright,
“Chairman.

(Seal) “John W. McCullough,
“Chief Officer.”

On the 15th November, 1918, the Local Board of Health of the 
Township of Waterloo served a notice of motion on the city, the 
contractor, and Campbell, that it would, on the 25th November, 
1918, move before the presiding Judge at Osgoodc Hall for an order 
directing them forthwith to remove and abate the nuisance in 
question, and restraining them from further depositing garbage on 
the said lands until said nuisance should be abated. This motion 
can e on to be heard before Hodgins, J.A., when counsel for the 
appellants asked for an enlargement in order to enable them to 
adduce evidence of the non-existence of the nuisance and to cross- 
exan ine Dr. Thompson, Dr. McNally, Alfred Ilenhoefifer, Abram 
Baker, and James C. Haight, on affidavits to he used in support 
of the motion. The learned Judge refused an enlargement and 
made the order complained of, and this appeal is from that order.

The appellants attack the order chiefly on two grounds: (1) 
that an enlargement should have been granted in order to enable 
them to prove the non-existence of the nuisance complained of; 
and (2) that an issue should have been directed to determine the 
existence of the nuisance charged.

The method of determining whether a nuisance exists is set 
forth in the Public Health Act, ch. 218, R.S.O., sec. G of which 
enacts as follows: “It shall be the duty of the Provincial Board, 
and it shall have power to,— ...(d) Determine whether . . . 
the disposal of sewage, trade or other waste, garbage or excre- 
mentitious matter is a nuisance or injurious to health.” The 
Provincial Board investigated the conditions and made the report 
above set forth.
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Sub-section 2 of sec. 81 of the Act provides that if the Provincial 
Board recommends the removal or abatement of the nuisance the 
Local Board or a ratepayer may apply to a Judge of the Supreme 
Court for an order for the removal or abatement of the nuisance, 
and “the Judge may make such order upon the report of the 
Provincial Board or upon such further evidence as he may deem 
meet.”

The evidence shews that the Local Board of Health investigated 
the conditions and found that “a grave nuisance exists.” Then 
the Provincial Board of Health conducted an investigation and 
found to the same effect. The undisputed evidence shews that the 
garbage of a city, having a population of about 20,000, has been 
deposited since the 15th April last on the surface of the land in 
question, that it is not covered with earth or in any way treated to 
prevent decomposition or the giving off of offensive odours, and 
that hogs of the appellant Campbell are allowed to feed upon this 
garbage, adding their excrement to the mass of garbage. That 
such conditions must create a nuisance is lieyond reasonable doubt. 
There are persons to be found in every community who are indif
ferent to the practical application of measures for promoting 
public health and for preventing conditions injurious to health, 
and such persons might honestly tie of opinion that the conditions 
present in this case are not a menace to public health. Such views, 
however, cannot be allowed to prevail against expert testimony to 
the contrary.

On this appeal the appellants produced a number of affidavits 
challenging the correctness of the finding of a nuisance by the 
Provincial Board of Health, and intimated that the enlargement 
asked for was for the purjiosc of enabling them to obtain these 
affidavits. I have carefully read them, and, except that of Alex
ander Hugh Miller, they all are to the effect that the Provincial 
Board of Health was not justified in finding the existence of a 
nuisance. The Act confers jurisdiction upon the Provincial Board 
of Health to determine that question, and there is no jurisdiction 
in the Court to try that question of fact. When it comes to 
enforcing the recommendation of the Provincial Board of Health, 
the Judge, before ordering abatement, may admit further evidence, 
but this provision does not mean that he may on further evidence 
set aside the finding of the Provincial Board, but that he may
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determine whether under all the circumstances an order for 
abatement shouhl issue and if so upon what terms. Had the 
affidavits produced on the appeal been before the learned Judge, on 
the n otion in question, for the reason above mentioned, he would 
not, I think, have t>een justified in attaching any weight to them, 
and therefore the appellants were not prejudiced by the refusal of 
an enlargen ent.

On the motion before the learned Judge, certain affidavits were 
filer! in support of the finding of the Provincial Board of Health, 
and the appellants contend that they should have been allowed to 
cross-examine the persons who so testified. The question of nui
sance had been determined by the Provincial Board of Health, 
and affidavits supporting the correctness of the finding by the 
Board were, I think, inadmissible, and, it may be assumed, had no 
weight with the learned Judge.

The excepted affidavit above mentioned, that of Alexander 
Hugh Miller, Clerk of the City of Kitchener, shews that the contract 
between the city and contractor for collection and disposal of 
garbage has been terminated, and that the garbage is now disposed 
of by incineration; and the affidavit of the appellant Campbell 
shews that since the 16th November, 1918, no garbage has I«en 
deposited on his farm. In his affidavit he says: “ It will be an utter 
impossibility for me to remove the garbage and other refuse 
forthwith, as it took six months to deposit it there, and it will take 
an equally long time to remove it. Moreover, there is absolutely 
nothing there in an exposed condition which is dangerous to 
health."

The termination of the contract ami the ceasing to deposit garb
age on Campbell's land were not brought to the attention of the 
learned Judge. On the contrary, on the material before him, it 
appeared to him as if the depositing was continuing, and, according 
to the view of the Provincial Board of Health, it was necessary in 
the interest of public health that that practice should promptly 
cease.

It having ceased, the only question is as to what direction should 
be made in respect of the garbage now in place. Under these 
circumstances, the order of the learned Judge may properly be 
varied by extending until the 1st April next the time in which to 
abate the nuisance, with the right to the appellants to apply for a 
further extension of time.
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The second clause of the order should be amended by adding 
words preventing the feeding of hogs on the garbage so as to cause 
a nuisance.

For the city it is contended that the Riverside Garbage Disposal 
Company was an independent contractor, and therefore the city 
was not liable for the nuisance caused by the contractor's disposal 
of the garbage. The contract did not provide for its disposal, but 
simply for its collection and cartage to a point outside of the city 
limits. Whilst there in the contractor's hands it remained the 
property of the city and under its control ; and, in the absence of 
express instructions, the contractor had implied authority as agent 
or servant of the city to dispose of it, and its disposal was made by 
the garbage company not quâ contractor but quâ agent or servant 
of the city, whereby the latter became liable for its wrongful 
disposal: Dalton v. Angus (1881), 6 App. Cas. 740; Robinson v. 
Beacomfield Rural District Council, [1911] 2 Ch. 188.

For these reasons, I think that, subject to the variations in the 
order above indicated, the appeals should be dismissed, with costs 
of this appeal and of the motions made before Hodgins, J.A., and 
Ferguson, J.A. Order varied.

RYAN v. CANADIAN PACIFIC R. Co.
Alberta Supreme Court, Appellate Division, Harvey, (\J., Heck, Simmons and 

McCarthy, JJ. May 10, 1919.

1. Trial (§ I A—1)—Action for damages—Damages incident to injury—
Assessment or—New evidence.

In an action for damages for injuries received, all the damages incident 
to the injury must he recovered at the trial, new evidence will not he 
admitted to shew that by medical examination after the trial, permanent 
injuries were sustained for which compensation should la* given.

2. Trial (§ I D—21)—Counsel—Address to jury—Introduction of
MATTER NOT IN EVIDENCE—Dl'TY OF JUDGE IN INSTRUCTING JURY.

If counsel in addressing the jury introduces matter which is not in 
evidence, the trial judge is under an obligation where his attention is 
culled to these statements to instruct the jury that they are not to he 
influenced by these statements. Where the instruction of the judge is 
not sufficient under the circumstances, and tin* court is satisfied that the 
jury were influenced by such statements a new trial will be granted.

Appeal by plaintiff from a judgment of Walsh, J., with a jury 
in an action for damages for injuries received as the result of 
negligence of a fellow workman. Affirmed.

G. //. Ross, K. C., for plaintiff ; G. A. Walker, K.C., for 
defendant.
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Harvey, C.J., concurred with Simmons, J.
Beck, J., concurred with McCarthy, J.
Simmons, J.:—The plaintiff's claim arose out of injuries 

received while working in defendant’s workshop as a mechanic 
and he alleged that injuries he received were the result of negligence 
of a fellow workman, and of direct negligence of the defendant 
company in failure to supply proper equipment. He claimed 
by way of special damages as follows:—1 week’s earnings at $28 
per week, 17 weeks’ earnings at $30 per week, and loss of earning 
from date of action until trial. He claimed general damages in 
the sum of $(>,000. In the alternative he claimed compensation 
under the Workmen’s Compensation Act.

The action was tried before Walsh, J., and a jury, and the 
verdict of the jury awarded the plaintiff $715 “according to the 
prevailing scale of pay and hours for his occupation as a pipe
fitter with no overtime, from April 27, 1918, to October 2, 1918, 
amounting approximately to $715.” The jury awarded $750 for 
general damages. The trial judge amended the first computation 
by increasing it to $733.54.

The plaintiff appeals on the following grounds:—1. Counsel 
urged before the jury matters dehor* the record. 2. Non-direction 
of trial judge. 3. Omission of jury to consider elements of damage. 
4. Awarding of costs by trial judge against plaintiff and not 
against defendant.

Plaintiff’s counsel made an application to this court to read 
an affidavit purporting to disclose new evidence and judgment 
was reserved. Counsel alleged, in effect, that the affidavit would 
disclose that the plaintiff’s condition, as ascertained by medical 
examination subsequent to trial, was such as to establish permanent 
injuries for which compensation should be given.

Plaintiff submitted evidence at the trial to establish nervous 
condition commonly called neuritis, arising out of shock caused 
by his injuries.

The defendant submitted evidence of physicians to prove 
absence of such effects. The information which is the subject 
matter of the application, even though it might establish such a 
condition in the plaintiff, can not be ground for a new trial. The 
damages that result from one and the same cause of action must 
lie assessed and recovered once for all. Darley Main Colliery Co. 
v. Mitchell (1886), 11 App. C’as. 127.



46 D.L.R.I Dominion Law Reports. 399

No one will think of disputing the pro|K>sition that for one cause of 
action you must recover all damages incident to it by law once and for ever. 
A house that has received a shock may not at once shew all the damage done 
to it, but it is damaged none the less then to the extent that it is damaged, 
and the fact that the damage only manifests itself later on by stages does not 
alter the fact that the damage is there.
Per Lord Halshury, p. 132, in Parley Main Colliery Co. v. Mitchell, 
supra.

The citation would have a direct application in the present
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It is alleged that there are symptoms of neuritis now which 
were not apparent on the date of the trial, hut the matter is now 
res judicata and the affidavit cannot be received or used as the 
basis of an application for a new trial.

It is submitted by the appellant that reference by counsel for 
the defendant in addressing the jury to the willingness of the 
defendant to pay the plaintiff compensation under the Workmen’s 
Coinjiensation Act and a further willingness to pay the plaintiff 
98 cents an hour up to the time Dr. Mackid issued a certificate 
that plaintiff was fit to go back to work, furnish ground, setting 
aside the award and granting a new trial.

The question is an important one and there is no room for 
controversy as to the validity of appellant’s objection to the 
introduction of matter which is not in evidence. It should not 
be done, and if this court is satisfied that the jury were influenced 
by these statements of defendant’s counsel there would surely be 
a mis-trial.

Our r. 329 is the English rule (). 39, r. (i, and provide; that a 
new trial shall not be granted unless in the opinion of the court 
some substantial wrong or miscarriage has been thereby occasioned 
on the trial.

Counsel for appellant, at the trial, called the attention of the 
trial judge to remarks of defendant’s counsel and the trial judge 
said.—

Well, of course, you will not be governed in your decision of this case by 
anything that was said by Mr. Bennett in that respect. The statement was 
made by him as 1 would take it to be more as evidence of the desire of the com
pany to deal fairly with this man than for any other purjx>se. The offer, ot 
course, has really nothing whatever to do with your disposition of this case. 
It is simply something that shews the attitude of the company towards the 
plaintiff.

It is quite clear that under the circumstances, the trial judge
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was under an obligation to instruct the jury in the manner which 
he did, and that he was satisfied that his instructions were sufficient 
to meet the case.

Counsel for appellant did not press any further objection after 
the remarks of the trial judge above quoted, and I think under 
the circumstances that the trial judge was justified in assuming 
that his instructions to the jury had met the objections. The 
defendant con panv are not in the position of wilful tort-feasors. 
Under our law. the employer is liable to his servant or employee 
for the negligence of a fellow employee, and the statements to 
which objection are taken could not have any direct tearing on 
the origin or extent of plaintiff’s injuries. The main contention 
was whether the appellant's injuries were such as to seriously 
impair the appellant’s physical and mental condition and reduce 
his earning power. The jury evidently took the view that such 
was not the case. There is evidence which strongly supports this 
view.

It is obviously in the interests of justice that the results of 
trials should not be rendered nugatory by inadvertent matters 
if these can be cured by careful instructions to the jury. I am of 
the opinion that the instructions were ample, and that there is no 
sufficient ground for concluding that there was any substantial 
wrong or miscarriage of justice.

Under the head of misdirection by the trial judge, I fail to 
ascertain any grounds for interference. It is alleged the jury 
were not sufficiently instructed as to the probable after effects of 
shock as these might appear in the form of neuritis or neuralgia.

The jury were told that if they thought upon a review of the 
evidence of the medical men that he was entirely recovered he 
was not entitled to compensation for further injuries, but if he 
was still suffering he was so entitled.

Under the third claim of omission by the jury to consider 
elements of damage. Ho far as this claim relates tx. general 
damages it rests upon the allegations of undue comment by counsel 
and misdirections by the judge, which I have already discussed. 
In regard to special damages this claim relates to loss of wages.

It is claimed that the jury omitted to give compensation 
for earnings for overtime and also for 3 months’ half time.

In regard to ov, rtirn.e, it was optional with the appellant
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whether he worked over time or not, and the jury were not bound 
to allow him com])ensation as they might reasonably infer he 
would not exercise his option. In regard to the claim for com- 
l>ensation for 3 months’ half time, the evidence is not very clear.

The injuries were received on April 26, 1918. The appellant 
went into the hospital for 14 days. He then went home where he 
remained for a month. About June 1 he went to Vancouver 
and Seattle, where he remained for a month and a half. He says 
when he returned Dr. Mackid advised him to take care of himself 
and to refrain from attempting to work.

He was then asked in his examination in chief :—
Q. Did he (I)r. Mackid) fix any time that you were not to go to work? 

A. Yes, the last time I got examined by him, I think it was the last of August, 
and the re|H>rt he made out said I would be------

Mr. Bennett: I supjKisc it will sjieak for itself if you have the report. 
Have you the report?

Witness: No, he sent the re|»ort in to the claims agent. He read it to me 
what he said on his rcj»ort that 1 tvould befit for work in three weeks or a month, 
and on October 1 he gave me a certificate saying I was fit for work.

Dr. Mackid’s certificate w as not put in evidence. Dr. Mackid's 
evidence is as follows:—

Q. And he was discharged from the hospital after having gone through 
the experience you have mentioned? A. Yes.

Q. He was not then in your opinion as he said this morning, fit to go 
back to his work till he took some period of rest and recuj>eration? A. At 
the time he left the hospital he wits not fit.

Q. And on October 2 you gave him a certificate that he could go back 
to work? A. That is right, he would be on three months’ half time, that is

The Court: You will have to s|>eak up, Dr. Mackid, so that the jury 
can hear you.

At this time, counsel for the respondent intervened so that 
the witness apparently did not complete the answer. Now in 
dealing with questions of loss of time, the trial judge instructed 
the jury as follows:—

There is no question about that. He lost three days in April when he 
was working, at the rate of 48 cents an hour. Then according to the evidence 
of Dr. Mackid he w as not able to work till October 2. Roughly shaking 
there were 22 weeks between May 1 and OctoIxT 2. His rate of wages for 
that was (i8 cents an hour. The hours of service due in that period were 47 
hours a week. So that according to my figuring his weekly wage would be 
roughly $32 a week for 22 weeks, which would be slightly over $700. Then, 
iis I understood Dr. Mackid’s evidence, and his was the only evidence upon 
the point, on October 2 he gave him a certificate that he was able to work 
and that certificate, according to Dr. Mackid's evidence, was that he was put 
on three months' half time. I understood that to mean, that although he
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was not able to work at all until October 2. still from that time, according to 
Dr. Mackid’s evidence, he was able to work half time. If that is right, then 
there would be 3 months’ further allowance of money for half of the plaintiff's 
time and I figure that out at about $207. According to my figures, you 
gentlemen can check it up for yourselves, if you accept the evidence of Dr. 
Mackid as to the plaintiff's ability to work the loss of wages which he has 
suffered by reason of this accident is in round figures $925.

Counsel for the appellant argues that the instructions of the 
trial judge were ignored by the jury as to the item of $207, repre
senting three months’ half time.

It is quite clear, from the evidence I have quoted of the plaintiff 
and of Dr. Mackid, that the trial judge was under a misappre
hension as to the three months’ half time after October 2.

The appellant says he did not go to work on October 2. He 
says that he tried to get work but could not do manual work and 
hard work. He says he looked around this town for a whole 
month to get a light job and could not get one.

The jury were entitled to believe or reject the appellant’s 
statement. Dr. Mackid s evidence does not support it, and the 
appellant has, therefore, in my opinion, failed to establish the 
allegation that the item of $207 was one which the jury were 
bound to award to him.

As to the disposition of costs made by the trial judge, I agree 
with the conclusions of McCarthy, J.

I would, therefore, dismiss the appeal with costs.
McCarthy, J.:—This is an appeal by the plaintiff against the 

finding of the jury on the question of damages and the judgment 
entered thereon, and for a new trial, on the grounds:—1. That 
the damages were insufficient upon the evidence; 2. That 
counsel for the defendant urged before the jury matters not in 
the record; 3. Non-direction of the trial judge, and 4. Krroneous 
awarding of costs against plaintiff.

The action was tried at Calgary on the 22nd and 23rd January, 
1919, before Walsh, J., and a jury.

It appeared that the appellant who was a pipe-fitter engaged 
at the respondent’s shops was injured on April 20, 1918, by a 
crow-bar falling from the smoke-stack of an engine of the respond
ents the sharp point of which caused a slight abrasion to the 
side of his face, entered his right shoulder and penetrated to the 
lung, for which he claimed damages and the jury brought in a
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verdict in his favour for SI,405. As to the insufficiency of the 
damages, there is early authority going to shew that as a general 
rule the court will not set aside a verdict in an action for a tort 
on account of the smallness of the damages. Maurice v. Brecknock 
(1780), 2 Doug. 509, 99 E.R. 325.

The leading case as to new trial for inadequate damages in 
the case of personal injuries is Phillips v. Loudon & South Western 
R. Co. (1879), 4 Q.B.D. 400 and 5 Q.B.D. 78, and it is, I think, a 
fair statement of the law to say that when it is evident that a 
jury has not given proper attention to all the elements of the 
plaintiff's claim a new trial will In* granted upon the ground that 
damages arc insufficient. It is, however, never without reluctance 
and hesitation that the court sets aside a verdict in an action of 
this nature on the ground of insufficiency of damages, because 
there is no rule approaching to certainty by which they can he 
estimated, and it is peculiarly within the prov nee of the jury to 
assess them. A jury can more conveniently deal with considera
tions of this nature than the court can and the statutes intend 
that they should entertain and dispose of them.

If the plaintiff, in anv such case, receives a verdict too small 
for what he may have felt a serious injury he is, in general, com
pelled to abide by it. I might also say invariably; for the excep
tions when a new trial has been granted on account of the smallness 
of damages are so extremely rare that they prove the rule to be 
nearly inflexible.

In this case I have l>een unable to satisfy my mind that the 
jury did not give proper attention to “all the elements” of the 
plaintiff’s claim. How they arrived at the amount of their 
verdict, viz., $1,465, would seem to open a wide field for discussion. 
Reference was made to the fact that the jury did not give proper 
attention to the doctor’s certificate and the three months’ half 
time, the evidence as to these two matters is very indefinite and 
I cannot conclude that the jury did not give that attention. As 
a matter of fact the doctor’s certificate put in at the trial makes 
no reference to the three months’ half time referred to by the 
counsel for the plaintiff on argument before us.

It is impossible to say from the amount of the verdict arrived 
at by the jury how much they allowed as compensation for a 
probable reduction in hs future earnings and how much was
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allowed as compensation for pain and suffering—what is meant 
by comixmsation is not a perfect arithmetical compensation.

As regards the objection that counsel for the defendant urged 
before the jury matters not in the record. It would appear that 
the statements to which counsel for the plaintiff takes exception 
are:—

He (referring to counsel for the defendants) told them that the company 
was ready and willing to pay and always had been ready and willing to pay 
under the provisions of the Workmen’s Compensation Act. He went even 
further and said they were willing to pay 68 cents an hour up to the time that 
Dr. Mackid issued a certificate certifying that Ryan was fit to go back to

It is prudent, I think, for the presiding judge in effect to 
instruct the jury in all cases that arguments or comments of 
counsel that arc not supported by the evidence should not receive 
any consideration and should l>e regarded by them as valueless, 
that counsel addressing them is not giving evidence.

It would appear that the references by the defendant’s counsel 
to matters to which the appellant takes exception are to be found 
in the pleadings and the evidence.

With regard to matters discussed by couneel before the jury, 
Phipson on Evidence would indicate that there arc three matters 
not to be disclosed to the jury. 1. The amount of damages 
claimed; 2. The fact of payment into court; 3. Previous con
victions of accused, and if such disclosure is made a fresh jury 
should be had. The fact of disclosure of payment into court 
which comes closely to the exception taken by counsel for the 
appellants in that counsel for the defendants stated to the jury 
that offers of settlement had been made it would appear that the 
English authorities sup]>orting that proposition are based upon 
the English rule which says:—

Where a case or a matter is tried by a judge with a jury no communica
tion to the jury shall be made until after the verdict is given either of the fact 
that money has been paid into court or of the amount paid in. The jury shall 
be required to find the amount of the debt or damages as the case may be 
without reference to any payment into court.

It will be observed, however, that there is no such rule in the 
Al!>erta Rules of Court, and it is doubtful if the English authorities 
would be followed here. It would appear that the framers of the 
Alberta Rules of Court purposely left that out. But, at all 
events, the instruction by the trial judge after exception had been
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taken to the referenees of the defendant’s counsel was, 1 think, 
sufficient to direct the jury the proper course to pursue. The 
trial judge, upon the jury being recalled, addressed them in these 
words:—

Mr. Rohr (counsel for the plaintiff) thought Mr. Bennett's (counsel for 
the defendants) remarks to you about the company’s willingness to pay this 
man com|KMiHution under the Act and agreeing to pay him at the rate of (iK 
cents an hour from May 1 to October 2 should not have been made. Well, 
of course, you will not be governed in your decision of this ease by anything 
that was said by Mr. Bennett in that respect.

In the statement of claim, the plaintiff pleads in the alternative 
claiming compensation under the provisions of the Workmen’s 
Compensation Act (1908) and amendments thereto, and par. 10 
of the statement of defence is as follows:—

The defendant further says that it has been ready and willing and at all 
times to pay the plaintiff whatever amount may be found due and payable to 
him under the Workmen's Compensation Act and submits to an award there-

Surely when reference is made by the defendant's counsel to 
the Workmen’s Compensation Act he is not referring to matters 
outside the record. It is possible that the record may have been 
before the jury or the pleadings may have been read to the jury 
and the reference to (>8 cents an hour as is disclostnl in the evidence 
would be the amount which the plaintiff would be entitled to 
under the Act and, therefore, it is not a matter not appearing in 
the record.

The appellant relies upon the case of Watson v. (las Light Co. 
(1848), 5 U.C.Q.B. 244, but this case is clearly distinguishable as 
a reference to the headnote will disclose, which is as follows:—

Where an offer wan made by the defendant's counsel at the trial, and 
which it was said was to Ik* carried into effect without reference to the verdict, 
and the jury, being influenced by this statement, gave a less amount of dam
ages than they might otherwise have done; the court, u|>on the refusal of the 
defendant to sanction the offer of his counsel, set aside the verdict, but with 
costs to abide the event, as no wilful intention to mislead the jury was imputed 
to the statement .

From which it will be observed that the jury might easily lie 
influenced in arriving at the amount of their verdict by the offer 
of the defendant’s counsel which offer his client refused to sanction.

In Hallrcn v. Holden (1913), 12 D.LR. 570, 18 B.C.R. 210, 
on which the appellant relies, the court o dered a new trial because 
of inflammatory statements made by counsel not supported by
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the evidence, hut as far as 1 can ascertain, no such statements 
were made here and, if they were, why did not the plaintiff's 
counsel ask the judge to discharge the jury as is pointed out by 
Martin, J.A., in that case? Nor have the other authorities relied 
on by the appellant supporting his view in this regard, so far as I 
can see, any application.

As to non-direct on, it would seem to me the instruction of the 
trial judge on exception l>eing taken by the plaintiff's counsel in 
these words: “Mr. Ross (counsel for the plaintiff) pointed out to 
me that the evidence of the doctors is that even if what this man 
is suffering from now is neuritis that may be the after results of 
the shock which he received in the course of this accident. You 
will remember that is what some of the doctors at any rate did 
say," met the object on of the plaintiff's counsel and left it to the 
jury to determine whether or not the then condition of the plaintiff 
was due to the accident complained of. The above statement 
of the trial judge taken in conjunction with the rest of his charge 
leaves no doubt in my mind that the whole question was left 
fairly to the jury.

In the matte of costs there is, of course, a discretion in the 
trial judge and 1 think that disc etion was properly exercised by 
him. 1 fail to appreciate the contention oi counsel for the plaintiff 
that, l>ecause there were two issues and that the plaintiff succeeded 
on the issue of negligence, that the defendants should be ordered 
to pay his costs. The facts are that nothing was accomplished 
by the plaintiff by proceeding after payment into court by the 
defendants and the amount realized being les> than the amount 
that the defendants had paid into court was, 1 think sufficient 
justification for the tria' ,udge to order the payment of costs 
by the plaintiff to the defendants subsequent to the date of the 
payment into court.

1 would dismiss the appeal with costs.
Appeal dismissed.
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BANK OF OTTAWA v. JONES.
Manitoba Court of Appeal, Perdue, Cameron, Ilaggart and Fullerton,

JJ.A. A prill 1919.
Companies (§ V F—235)—Purchase of shake in—Right of company to

QUALIFY AGREEMENT—PURCHASER ALLOWING NAME ON REGISTER 
AND ATTENDING MEETINGS—LIABILITY OF.

Taking a share in a limited company is an agreement to become liable 
to nay to the company the amount for which the share has been created 
and the company has no authority to alter or qualify such agreement, 
except in the particular way authorized by s. 45 of c. 35 R.S.M. 1913.

Although the contract to purchase shares at a discount may be an 
illegal contract, a purchaser of such shares who allows his name to l»e 
put on the register of shareholders and attends shareholders’ meetings 
cannot deny that he is a shareholder and is liable for the amount unpaid 
on such shares.

[North-West Electric Co. v. Walsh (1898), 29 Can. S.G.R. 33; Wilton 
v. Soffery, [18971 A.C. 299; Ooregum Cold Mining of India v. Roper, 
11892JA.C. 125, followed.)

Appeal by plaintiff in an action against a shareholder of a 
company, a writ of fieri facias issued upon a judgment against the 
company having been returned unsatisfied.

E. Anderson, K.C., and ,/. //. Chalmers, for appellant; H. W. 
Craig, K.C., for respondent.

Perdue, C.J.M.:—The plaintiff holds a judgment against the 
Yirden Brick and Tile Co., Ltd., a company incorporated under 
the Companies Act of this province, R.S.M. 1913, c. 35. The 
writ of fieri facias issued upon the judgment was returned unsatis
fied and the plaintiff brings this action under s. 48 of the Act 
against the defendant as a shareholder in the company upon 
whose shares, as it is claimed, there is an unpaid liability of 50%. 
The defendant in April, 1911, purchased from the company, 10 
shares of $100 each at a discount of 50%, he paying $500 and 
receiving a certificate for 10 shares.

The purchase was made in March, 1910, and a payment of 
$250 was made by defendant in the same month. On April 11, 
1911, defendant gave a cheque for $250 to pay the balance. A 
certificate for 10 shares was issued to him on the last mentioned 
date, but the certificate did not shew that the shares were paid 
up in full or what amount had been paid upon them. In 1914 the 
certificate was got from the defendant and an entry made on the 
back of it by the treasurer to the effect that $500 had been paid 
on account on April 11, 1911.

The action was tried in the County Court of Yirden before 
His Honour Cumberland, J., who entered a verdict for the 
defendant. The judge found that the defendant had acted in 
good faith, honestly believing that the transaction was permissible
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and regular, and that he agreed to buy the shares as a favour to 
the company, which he and others had been asked to help as a 
local concern.

S. 45 of the Companies Act of this province, R.8.M. 1013, 
c. 35, permits a company to dispose of shares and stock at a 
discount after having received the sanction of two-thirds in value 
of the shareholders at a special or general meeting. This action 
of the shareholders and directors must Ite by by-law. Twenty 
days’ notice of the special or general meeting must be given to each 
shareholder, and the by-law shall not come into effect until a 
certified copy thereof has been filed with the Provincial Secretary 
and notice thereof given in the “Manitoba (îazette.” None of 
this procedure was complied with by the Virden Brick and Tile 
Co., Ltd. The provisions contained in s. 45 were introduced by 
3 & 4 Kdw. Ml. e. 6, s. 3, and 7 & 8 Edw. VII. c. 8, s. 1, and 3 
Geo. V. c. 7, s. 2. The omission of the procedure required by s. 
45 leaves the transaction in the present case in the position in 
which it would have been under the old Manitoba Joint Stock 
Incorporation Act, Con. Stat. Man. c. 9.

In North-West Electric Co. v. Walsh (1898), 29 (’an. 8.C.It. 33. 
a resolution of the provisional board of directors of the defendant 
company which was incorporated under the Manitoba Joint 
Stock Companies Incorporation Act, Con. Stat. Man. c. 9, had 
been passed authorizing the issue of paid up shares to trustees for 
certain purposes, and this resolution had been confirmed at a 
subsequent meeting of shareholders. The trustees who held the 
shares allotted to the plaintiff ICO shares at the price of one-tenth 
of their face value, calling them fully paid-up shares. This 
transaction was afterwards confirmed at a meeting of the directors, 
and a certificate for fully paid up shares was issued to the plaintiff 
Walsh. The company subsequently made a call upon the shares 
which the plaintiff refused to pay, and the shares were declared 
to be forfeited. The action was brought by the plaintiff against 
the company to have i declared that she was the owner of the 
shares. It was held by the Supreme Court of Canada, overruling 
the decision of the Full Court of Queen’s Bench for Manitoba, 
that the directors had no power to make allotments of the capital 
stock of the company at a rate per share below its face value, 
and that a by-law or resolution of the directors assuming to make
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such allotment without the sanction of a general meeting of the 
shareholders was invalid.

In the present case there was no by-law of the directors ami 
no ratification by the shareholders. The assistance of s. 4.r> not 
having l)een invoked, it is difficult to set; how the shares issued in 
the present case differ materially from those under discussion 
in the North-West Electric Co. ease. Apart from s. 45 the pro
visions of the Com panic's Act of this province are sufficiently 
similar to those of the English Act to enable us to look to the 
decisions under the last mentioned Act for assistance in construing 
our own Act. It has lieen settled by a line of decisions in England, 
commencing with Baron De Seville's case (1808), L.R. 7 Eq. 11, 
that where share's are subscribed for in a limited company, incor
porated under the English Act, payment in full must In* made in 
money or money’s worth. This principle was confirmed in Re 
Almada A Tirito Co.'s case (1888), 31 Ch. D. 38. It was held 
that the taking of a share in such a company is an agreement to 
become liable to pay to the company the amount for which the 
share has been created, and that the company itself has no auth
ority to alter or qualify the agreement.

That decision was approved by the House of Lords in Oorcgum 
Cold Mining of India v. Roper. (1892] AX’. 125. In that case the 
company being in want of money and the original shares being 
at a great discount, the directors, in accordance with resolutions 
duly passed, issued preference shares of one pound each with 
fifteen shillings credited as paid, leaving a liability of only five 
shillings on each share. It was held that the preference shares 
so far as the same were held by original allottees were held subject 
to the liability of the holder to pay to the company the full un
paid amount on the shares.

The principle was further extended by the House of Lords 
in WeUon v. Saffery, [1897] AX’. 299. In that case a large number 
of shares were issued at a discount pursuant to a special resolution 
and to articles of association purporting to authorize the directors 
so to do. M any of these discount shares were issued to a purchaser 
who paid ten shillings for each share of the nominal value of £5, 
and he transferred these shares to the appellant Welton for a 
nominal consideration. It was urged by the appellant, that,
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although the contract could not have been given effect to as 
against creditors, the shareholders were bound to give effect to 
the contract upon which the appellant had become a shareholder, 
that there was no legal principle which would prevent the court 
from giving effect to it between the shareholders in determining 
the rights of contributories as l>etween themselves. But the 
House of Lords extended the decision in the Ooregum case so 
as to make the principle stated in that case applicable to the 
holders of discount shares, whether these shareholders were 
original allottees or had acquired them from previous holders. I 
would cite the following passage from Lord Macnaghten’s judg
ment in Welton v. Saffery, at pp. 321-2:—

The articles in express terms purport to authorize the directors to issue 
shares at $ discount. That provision, however, is in contravention of the 
statute of 1862 and simply void; neither the company nor the shareholders, 
even if they had been unanimous, could have empowered the directors to do 
anything of the kind. If the directors acted without authority, how can 
their action bind those who are supposed to have given them authority, but 
who, in fact, gave them none? The truth is, as it seems to me, that there 
never was a contract between the company or the shareholders, on the one 
hand, and the persons to whom these discount shares were offered, on the 
other. There was an offer by the directors purporting to act on behalf of the 
company, but it was an offer of that which the company could not give, 
because the law does not allow it. There was an acceptance by the discount 
shareholders of that offer. But that offer and acceptance could not con
stitute a contract. Both parties acted under a misconception of law, and the 
whole thing was void. The company, however, placed the names of the dis
count shareholders on the register; they allowed their names to remain there 
until their remedy against the company was gone; and now they cannot be 
heard to say that they were not shareholders.

The defendant further contends that if the contract respecting 
the shares was beyond the powers of the company and therefore 
void, it is void from the beginning and the company cannot take 
advantage of an illegal transaction, and hold him liable to pay 
for the shares in full, a position which he had not contemplated, 
or agreed to be placed in. But he allowed himself to be placed 
on the register of shareholders and attended meetings of the 
shareholders on April 15, 1911, April 15, 1912, and on the 15th 
and 16th April, 1914. No application seems to have been made 
by him at any time to have his name removed from the register 
of shareholders, and this, even after he had become aware that 
the company contemplated making a call on his shares. It was 
his duty before buying the shares to enquire into the legality of
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their issue, and not to trust the mere statement of the person who 
was canvassing for purchasers.

Re Railway Time Tables Publishing Co., Ex parte Sandys, 
42 Ch. D. 98, is a case very similar to the present one. There one 
Mrs. Sandys had bought from a joint stock company, for 10 
shillings a share, a large number of what purported to be fully 
paid-up shares of £5 each, and was registered as the owner of 
such shares. She sold some of the shares, and applied for as a 
shareholder, and sent in to the company, proxies in respect of the 
remainder. The issue of the shares was ultra vires. After a 
delay of nearly 2 years, the purchaser applied to the court to have 
her named removed from the list of shareholders. The Court of 
Appeal held that she must remain on the register as a shareholder 
in respect of the shares. Cotton, L.J., said, p. 112:—

I doubt whether the mere fact of her selling a considerable number of these 
shares would not l>e an assent as regards the rest of them, but there are here 
other acts of ownership, and by obtaining proxies she acted as the registered 
owner of these shares. It is true that she never actually entered into any 
fresh agreement to pay the £4 10s. a share. Her liability to pay the £4 10s. 
does not dejiend on the agreement, but upon the obligation imposed upon 
her by the 25th section of the Act of 1867. As soon as she assented to being 
put on the register in resjiect of these shares, the law, independently of con
tract, threw upon her the liability of paying off the whole £5, which was the 
nominal amount of these shares.

Lindley and Bowen, L.JJ., were of the same opinion. This 
decision was followed in the recent case, Re James Pilkin & Co. 
(1916), 85 L.J. Ch. 318.

The same principles have been applied in the Ontario courts; 
see Re Cornwall Furniture Co. (1910), 20 O.L.R. 520; Re McGiU 
Chair Co. (1912), 5 D.L.R. 73, 26 O.L.R. 254. In Lake Ontario 
Navigation Co. (1909), 18 O.L.R. 354, Teetzel, J., held a purchaser 
of discount shares liable for the unpaid amount of the shares. 
This decision was reversed by the Court of Appeal, but only upon 
the ground that the purchaser had promptly repudiated the 
transact on. I would also refer to the decision of this court: Re 
Jones v. Moore Electric Co. (1909), 18 Man. L.R. 549.

The respondent in the present case relied mainly upon 
McCraken v. McIntyre (1877), 1 Can. 8.C.R. 479, which would, 
if the authority of that decision had remained unshaken, go far 
to support his contention. But since the later decisions in the 
same court of North-West Electric Co. v. Walsh, 29 Can. 8.C.R. 33,
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and Morris v. Union Hank (1899), 31 Can. S.C.R. 594, and the 
decisions by the House of lairds altove referred to, McCraken v. 
McIntyre cannot be regarded as a binding authority in the present 
case.

It was urged that the plaintiff is not in the same position in 
regard to enforcing payment in full of discount shares as a liquid
ator would be under the Winding-Up Act, but s. 48 of the Com
panies Act makes each shareholder liable to cred tore for the 
amount unpaid on his shares and provides the remedy, which a 
creditor may exercise in such a case, namely, by obtaining udg- 
ment issuing execution against the company, and, if the execut on 
is returned unsatisfied, bringing suit against the shareholders. 
This procedure has been adopted and followed in the present case.

The appeal should l>e allowed with costs and judgment entered 
against the defendant for $500. The plaintiff is entitled to costs 
in the County Court.

Cameron, J.A.:—This action is brought by the plaintiff bank 
which holds a judgment against the Virtlen Brick & Tile Co., Ltd., 
on which a writ of execution for $11,457.93 was issued to the 
sheriff of the Western Judicial District, and returned by him 
nulla bona. It is alleged that the defendant is the holder of 10 
shares of the said company of the par value of $100 each, anil has 
pa <1 on account thereof $500, leaving a balance of $5<W) payable 
thereon. This amount is claimed by the plaintiff from the 
defendant. The defendant, amongst other defences, alleges that 
he purchased the stock from the company at the price of $50 per 
share, and U]>on making his payments he was entitled to receive 
ten fully paid-up and non-assessablc shares. Alternatively, he 
claims if the transaction was illegal he had no knowledge of the 
illegality, but, if it was so. then if was void from the lieginning.

The County Court Judge liefore whom the case was tried found 
the plaintiff had no knowledge that the arrangement to sell his 
stock as paid-up and non-assessable was lieyond the [lowers of 
the company, save to the extent that everyone is presumed to 
know the law. The defendant, after accepting his stock certificate, 
attended meetings of shareholders April 15, 1911; April 15, 1912, 
and April 15 and 16, 1914. He never took any steps to have his 
name removed from the register. The stock certificate, dated 
April 11, 1911, certifies that the defendant is the owner of 10
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shares, on which the amount endorsed on the certificate has l)een 
paid. This endorsement (made sul>sequently at>out 2 years after 
the defendant received the certificate), shews a payment of $500, 
which was made in two separate payments of $250, the first 
March 8, 1910, and the second, April 11, 1911, the day the certi
ficate was issued.

The County Court Judge discusses the judgments of McCraken 
v. McIntyre, 1 Can. 8.C.R. 479; Paye v. Austin (1882), 10 Can. 
S.C.R. 132; Morris v. Union Hank, 31 Can. S.C.R. 594, and, 
while feeding uncertainty as to the weight of authority, decided 
to adhere to the views of Strong, J., in McCraken v. McIntyre, 
and held that the plaintiff was not entitled to recover. He further 
held that, in any event, the defendant could not he held liable 
on the ground on which Mrs. Sandys was held liable in lie Railway 
Time Tables Co., 42 Ch. D. 98. He refers to the position of 
Hyndman, the plaintiff’s manager at Virden, who was also 
secretary-treasurer of the company during the year in which 
Jones lnnight his stock. The form of action, akin to that on a 
8Ci. fa., is not one that has been frequently adopted of recent 
years, the usual method of enforcing the payment of unpaid shares 
being under the Dominion Winding-Up Act.

McCraken v. McIntyre was decided under the provisions of 
the statute of Canada, 27 & 28 Viet. c. 23, s. 5 (27). Our s. 48, 
c. 35 R.S.M., the Companies Act, is practically identical, but it 
adds this proviso:—

Provided that any shareholder may plead by way of defence, in whole or 
in part, any set-off which he could set up against the company except a claim 
for unpaid dividends, or a salary or allowance as a president or director.

This proviso is not found in 27 & 28 Viet. c. 23. Morris v. 
Union Hank, 31 Can. S.C.R. 594, was decided under the Companies 
Act, R.S.C. 1880, c. 119, which provides in s. 27:—

Every share on the company shall, subject to the provision of sub-s. 5 
of s. 5 of this Act, be deemed to have been issued and to be held subject to 
the payment of the whole amount thereof in cash, unless the same has been 
otherwise agreed uj>on or determined by a contract duly made in writing, 
and filed with the Secretary of State at or before the issue of such shares.

It was on this section that the shareholders whose liability 
was in question were held liable, and it was this section no doubt 
that was largely in Chief Justice Strong's mind when he declined 
to follow his own judgment (or opinion) in McCraken v. McIntyre, 
stating that there have been great changes in the statute law
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“and that the companies can no longer, as they could when mere 
coriMirations (as at the time of McCraken v. McIntyre) make 
special agreements respecting payments for their shares.” Now 
we have not in our own Act any such provision as the above s. 27, 
but we have s. 45, c. 35, R.S.M., as follows:—

Every company heretofore or hereafter incorporated by letters patent, 
under the said Act, may from time to time dispose of shares and stock, at 
such times, to such persons and on such terms and conditions, and at such 
premium or discount, or in such manner as the directors think advantageous 
to the company, but if the proposed disposition be at a discount, then only 
after having received the sanction of two-thirds in value of the shareholders 
at a special or general meeting.

(2) Such action of the shareholders and directors shall be by by-law, at 
least twenty days’ notice shall be given to each shareholder of the by-law 
proposed to be submitted at such special or general meeting, and the said 
by-law shall not come into effect until after a certified copy of the same has 
been filed with the Provincial Secretary and notice thereof given in the “ Mani
toba Gazette.”

No ueh by-law was ever passed or filed or published.
The agreement to take shares is one which the company has 

no authority to alter or qualify and the company is prohibited by 
law “from doing that which is compendiously described as issuing 
shares at a discount.” So Lord Halsbury held in the Ooregum 
case, [1892] A.C. at p. 134, and he went on to declare that the 
much discussed s. 25 of the Act of 1867, prescribing that every 
share in a company shall be taken to have been issued subject to 
the payment o the whole amount thereof in cash unless the 
matter is otherwise determined by a written contract duly filed, 
has nothing in it that affects the above conclusion. We are, 
therefore, bound to conclude that the provisions of s. 45, pre
scribing a particular method by which shares can be issued at a 
discount, absolutely prohibits the company from doing anything 
of the kind in any other way than that expressly formulated. 
I consider therefore that the statutory provisions under discussion 
in McCraken v. McIntyre have been so altered as to make the 
opinions of the majority of the court on that case of no present 
application. No doubt the decision of the Supreme Court in 
Morris v. Union Bank was also largely due to the English decisions 
Re Almada and Tirito Co., 38 Ch. D. 415, the Ooregum case, supra, 
and Wetion v. Saffery, [1897] A.C. 299; Page v. Austin can also 
be ruled out as an authority on the same ground. In Welton v. 
Saffery it was held that it being ultra vires for a limited company
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to issue shares at a discount or by way of bonus, although so 
authorised by the Articles of Association, the holders of shares 
are not thereby released from liability, in a winding up, to calls 
for amounts unpaid on their shares for the adjustment of the 
rights of contributories inter se as well as for the payment of debts 
and costs. Lord Halsbury says in forcible language (p. 304) :—

The legislature, in permitting the existence of a company limited by shares 
and with limited liability, created a machinery which makes it impossible by 
any expedient, either by company or shareholder, to act otherwise than in 
pursuance of the provisions of the statute.

It is to be noted that in Union Rank v. Morris action was 
brought by the bank as a judgment creditor of the company there 
in question, which was at the time in liquidation under the Wind- 
ing-Up Act. The bank’s executions having been returned unsatis
fied it brought action against the defendants under s. 55, c. 119 
R.S.C. 1886, our s. 48. See Union Bank v. Morris (1900), 27 
A.R. (Ont.) 396. As to the position of such a judgment creditor, 
I refer to the judgment of Richards, C.J., in the McCraken case 
at p. 495.—

The doctrine put forth in some of the cases, and which seems to be assented 
to by some of the judges, that the rights of creditors cannot be greater than 
the rights of the company, cannot be true in all cases. If it does it seems to 
me it would work gross injustice to creditors.
also to the statement of our late Chief Justice, Re Jones v. 
Moore, 18 Man. L.R. 549, at p. 572:—

I can easily understand that the company by their acts may estop them
selves from denying that the stock is paid up, but the only defence to a credi
tor’s action permitted by the Act in case of non-payment is set off.

McCraken v. McIntyre and Morris v. Union Bank are discussed 
by Mitchell in his work on Canadian Commercial Corporations 
(1916), at p. 518 et seq. It need hardly be remarked that the 
opinions of the Judges of the Supreme Court in McCraken v. 
McIntyre in so far as they dealt with the position of the original 
allottee were obiter dicta. Mr. Mitchell submits that Strong, 
C.J., in Morris v. Union Bank went too far in his statement as 
to the effect of the Winding-Up Act. It would seem to me that 
this point may be well taken. I-ooking closely over the provisions 
of the Winding-Up Act, I fail to find anything in them that 
materially adds to or alters the liability of the shareholder or 
contributory more than what is to be found in the Companies Act 
itself. It is true that the liquidator represents the creditors as
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well as the company, but not at the same time. The liquidator 
sues in his own name when acting for the creditors; in the com
pany's name when seeking to recover its debts or property, 
Mitchell 522. On the whole I see little difference Ijetween the 
status and rights of the creditor when suing the shareholder under 
s. 48, and the status and rights of a liquidator acting as representa
tive for the creditors. What s. 71 of the Winding-Up Act means 
is discussed by Mr. Mitchell at pp. 1527-1528. A contributory 
cannot set off a debt due to him by the company against demand 
by the liquidator. Why should that not be the case when the 
creditor sues? There is no mutuality in the latter case also, and 
it is difficult to make any effective distinction on the application 
of the different sections. That there is little to differentiate 
between a creditor suing by way of sci. fa. and a liquidator is well 
supported by authority. Mitchell says, at p. 523:—

Creditors’ proceedings by way of scire facias are now of little moment* 
but it is still necessary to define their (losition when proceeding against a 
shareholder. Our courts, following decisions under the English Act, seem 
generally to hold that if a person has subscribed to or purchased the com
pany’s unissued shares at a discount knowing that the transaction is illegal, 
or if he takes them at all events nominally as paid up by virtue of an illegal or 
fictitious transaction, which purports to be a payment in cash or its equiva
lent. to cover up the fact that they are being issued at a discount, he will be 
held liable for the amount unpaid thereon at the instance of a creditor pro
ceeding by way of scire facias as well as at the instance of the liquidator in a 
winding-up.

He cites as authority for this Union Bank v. Morris, 27 A.R. 
(Ont.) 396 at 407, where Moss, J.A., says in words most applicable 
to the case before us:—

The whole transaction was conceived in order to get over, if {tossible, the 
legal incapacity of the company to issue its shares at a discount and to endeav
our to relieve or release these shareholders from their liability to pay the 
whole amount of their shares in cash, and that is a liability which, as observed 
by Lord Davey in Wellon v. Saffery, supra, even the company cannot release 
or relieve the shareholder from.

The author also refers to the same case in the Supreme Court, 
p. 594; to Howell, C.J.A., in Re Jones v. Moore, 18 Man. L.R- 
549, 575, and to North-West Electric Co. v. Walsh, 29 Can. S.C.R- 
33. See the judgment of Sedgewick, J., in the last mentioned 
case, at pp. 50, 51, 52, and the important citation from Lord 
Macnaghten’s judgment in Welton v. Saffery, at p. 53, which 
seems very much in point.
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Mr. Mitchell goes on to discuss the question of the share
holder's liability on the contract where he takes unissued shares 
from the company upon the condition that they shall l>e paid up, 
p. 524. In such circumstances as to the company he holds it 
could not disregard the condition and force the applicant to take 
shares not fully paid-up. As to the shareholder’s liability as 
such, he says:—

If the subscriber or purchaser fails to repudiate the contract within a 
reasonable delay under the circumstances of the case, or if he conducts liim- 
self in a manner consistent with an intention to be treated as a member of 
the company after he discovers his position, his laches or conduct will con
stitute him a shareholder, and he could be com pellet! by the liquidator to pay 
the amount unpaid in the shares.

For this he cites Re Lake Ontario Navigation Co. (1909), 20 
O.L.R. 191, where the Court of Ap|>eal reversed the judgment of 
Teetzel, J., as reported in 18 O.L.R. 354. It is to be noted that 
the judgment of the Court of Appeal proceeded upon the ground 
that the shareholder (Davies) liefore receiving the certificate of 
shares or assenting in any way to becoming a shareholder, 
absolutely repudiated the whole transaction, and notified the 
president of the company of such repudiation; and it is to l>e 
further ol>served that, the transaction to 'ake shares l>eing wholly 
void, it was held unnecessary for the sh.ir «holder to have moved 
to take his name from the register. Had it not been shewn that 
there had l>een such repudiation, however, the original judgment 
of Teetzel, J., would undoubtedly have l>een affirmed. This 
appears from the judgment of Maclaren, J.A., at p. 195, where he 
quotes from the decision of Lindley, L.J., in Re Addlestone 
Linoleum Co. (1887), 37 Ch. D. 191, at p. 205:—

If . . . it was a contract to issue fully paid-up shares, then as these 
are not fully paid-up shares, the ap|>ellants might have repudiated them— 
but they have kept them, and cannot now get rid of them.

Teetzel, J., held in the same case in 18 O.L.R. p. 357:—
No questions of company law are more clearly settled than that a com

pany organized under the Ontario Companies Act cannot issue shares at a 
discount, and that primA facie, in a winding-up proceeding, the holders of 
shares are liable for the full amount unpaid on shares issued to them, not
withstanding that they may have been issued as paid up, if in fact they were 
not paid up.

He bases this statement which in my judgment accurately 
states the law on the judgment in Re Almada and Tirito Co., supra;
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Ooregum CM Mining Co. v. Roper, supra; Wrlton v. Saffery, supra; 
Re Railu-ay Time Tables Publishing Co., supra; Ex parte Welton, 
[1895] 1 Ch. 255. He also refers to a decision of his own Re 
Wiarton Beei Sugar Mfg. Co.; McNeill's case (1905), 10 O.L.R. 219. 
The facts on which McNeill was held to be a shareholder and 

CumÏÜma. liable for the amount actually unpaid on his shares are stated 
at p. 222.

1 refer also to Re Cornwall Furniture Co. (1910), 20 O.L.R. 520, 
where those individuals who received bonus shares of stock issued 
to the amount equal to a cash bonus received from the Town of 
Cornwall, accepted the certificates therefor and dealt with the 
shares, were held by the Court of Appeal not entitled to be relieved 
from the obligation to pay for the shares they had accepted and 
were properly placed on the list o' contributories.

In Re McGill Chair Co., 5 D.L.R. 73, 26 O.L.R. 254, Chief 
Justice Meredith held that it is ultra tires for a company under the 
Ontario Act to issue shares at a discount, and that the respondents 
who had received seven and one-half shares, two and one-half 
of which were to be paid by promotion services, and had acted as 
holder of the seven and one-half shares could not on the ground of 
a mistake of law, be relieved from his liability to pay up the 
extra two and one-half shares. He holds the English cases appli
cable to Ontario Companies, p. 260.

In Re Modern House Mfg. Co. (1913), 12 D.L.R. 217, 28 O.L.R. 
237, Middleton, J., refusing to place the respondents on the list 
of contributories, an appeal was taken to the Appellate Division 
which divided equally Meredith, C.J.O., and Magee, J.A., uphold
ing Middleton, J., while Horigins, J.A., and Maclaren, J.A., held 
that the respondents should remain on the list. Meredith, C J.O., 
took a view of the facts, which made the transaction perfectly 
bond fide, the shares in question being issued (from this standpoint) 
as part consideration of property to he conveyed to the company 
by the respondents. Hodgins, J.A., took an entirely different 
view of the transaction, holding that there was an original contract 
which was unexceptionable, but that this was superseded by a 
subsequent contract between the respondents and the company, 
in which the former assumed the status of unpaid shareholders 
for the 3,000 shares in question, the basis of the subsequent 
agreement being that the respondents were to become shareholders
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in yrœsenti, with a condition subsequent that they might pay by 
conveying the lands or become liable for $5,000. Looked at from 
this viewpoint, the decision of Hodgins, J.A., is a strong authority 
for the plaintiff.

In Alberta Rolling Mills Co. v. Christie (1919), 45 D.L.R. 545, 
58 Can. S.C.R. 208, plaintiff subscril>ed to shares on condition 
that the company should erect a steel plant in Medicine Hat. 
He paid for his shares in instalment and share certificates were 
published, though he said he never saw them. There were other 
facts tending to shew that he regarded himself and acted as a 
shareholder. The steel plant was not erected and the plaintiff 
brought an action for rescission, and for a return of the purchase 
money, or alternatively for damages. It was held by the Supreme 
Court of Canada that the plaintiff must fail. The condition was 
a condition subsequent, and ceased to operate after the plaintiff 
became a shareholder ; if it were to be considered as operating as a 
collateral agreement, such an agreement would be ultra mres of 
the company.

On the authority of Morris v. Union Bank, which seems to 
me closely in point (for there can be no difference in legal con
sequences between the section of the Act there in question requiring 
an agreement in writing where shares are issued not for money 
but for money’s worth, and the section here forbidding the issue 
of shares at a discount) and on the authority of the Ontario cases 
cited, and having in view the governing statutory provisions, 
there seems to me no reason why the plaintiff should not be entitled 
to the remedy claimed.

I have already referred to some of the English cases which 
were cited to us: Re Almada and Tirito; Ooregum Mining Co. w 
Royer; Welton v. Saffery. In Re James PUkin & Co., 85 L.J. Ch. 
318, a director made a loan to his company in consideration of 
his !>eing allowed to take up £l shares for 10s. each. The shares 
were reg stored in his name, but he was unaware of the legal 
consequences. It was held by Eve, J., March 3, 1916, that the 
transaction was a contract to issue shares at a discount and there
fore illegal ; and that the director by assenting to the allotment 
made himself liable to pay the full nominal amounts of the shares 
in cash. This recent authority seems very direct.

We were also referred to Re Eddystone, [1893] 3 Ch. 9, where it
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was held that a company, under the Companies Act, 1882, cannot 
issue shares as a free gift or bonus, and the shareholder was held 
liable for the full nominal value of the shares, a decision followed 
in Re Jones v. Moore, 18 Man. L.R. 519, at 571; and to Re Addle- 
stone Linoleum Co., 37 Ch. D. 191, where it was held that if the 
contract was to issue shares at a discount, not even a registered 
contract could exonerate the shareholders from liability to pay 
up in full.

These English decisions which, as pointed out by Meredith, 
C.J., are applicable to cases arising under the Ontario Act, which 
is, in respect of the provisions, similar to our own, strengthen the 
conclusion derived from a perusal of the Ontario cases. It seems 
to me that the defendant elected to lie a shareholder by his pay
ment on account of the shares he agreed to take; by his acceptance 
and retention of the certificate of shares; his attendances at 
shareholders’ meetings, and by his refraining to take steps to have 
his name removed from the register. On this point I would refer 
particularly to Re Sandys, 42 Ch. D. 98, where the shareholder 
brought an action to have her name removed from the register, 
but relief refused on the ground that she had by her acts assented 
to become such. In these circumstances, and in view of the 
authorities cited, it is, in my opinion, impossible to hold that the 
defendant can lie exonerated from his liability to pay up the full 
nominal value of his shares. The provisions of the statute, as. 48 
and 45 are intended for the protection of creditors whose interests 
i re made paramount and no private bargaining can whittle them 
away.

f onnsel for the defendant relied strongly upon the utterances 
of St.ong, J., and Henry, J., in the McCraken case, but these did 
not lie.’r upon the issues there liefore the court, and moreover, 
they haxe lieen rendered of no application by the sulisequent 
legislation and by the subsequent English decisions. Furthermore, 
we have Strong, C.J., in Union Rank v. Morris, withdrawing from 
his previous jwisition in the McCraken case. As I have said, the 
authority of I'm-o Rank v. Morris is one that seems most directly 
in point. As for Rage v. Austin, there differing from this case, 
the issue of shares was wholly illegal and one that could not, in 
any way, lie made, and, in any event, the judgments in that case 
must yield to subsequent decisions.
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Amongst the cases cited to us on behalf of the defendant was 
Carling78 case (1875), 1 Ch. D. 115. There the shares given to 
Carling were part of the shares given the vendor as part of his 
purchase money, the transaction tieing the same in substance as 
if the shares had been issued to the vendor and transferred by 
him to Carling. The case is clearly inapplicable on the facts. 
We were also referred to Stace and Worth's case (1869), L.R. 4 
Ch. App. 682. As to this ‘‘difficult” case 1 would point to the 
criticism of it by Lindley, L.J., in his Law of Companies, 6th ed. 
at p. 1066. Bank of Hindustan v. Alison (1870), L.R. 6 C.P. 
54 and 222, involved shares which the directors of the bank 
had no power whatever to issue. Lindley, L.J., puts the law 
clearly at p. 1065 where he says:—

A distinct ion must l)e made between shares which the company has no 
|M>wer to issue and shares which the company has |>ower to issue, although 
not in the manner in which, or upon the terms upon which, they have been 
issued. The holders of shares which the company have no power to issue, in 
truth, hold nothing at all, and are not contributories.

Great Australian Gold Mining Co. (1881), 18 Ch. D. 587, was 
mentioned, but the circumstances of that case do not seem anal
ogous to those liefore us. The contract with the shareholder 
there was expressly held intra rires, and the shares were properly 
issued as paid-up shares to the vendor, who transferred them to 
the shareholder.

On the question of set off there was cited to us Government 
of Neufoundland v. Newfoundland H. Co. (1888), 13 App. ('as. 
199, and McManus v. Wilson (1908), 17 Man. L.R. .567. But I 
think it clear the defendant has no right of action against the 
company in this case for reasons I point out later on.

Counsel urged that the whole transaction was void ab initio, 
and Jones, therefore, never was a shareholder, and cannot l>e made 
liable. But this is at variance with the authorities I have cited. 
See especially Be James PH kin, supra. Counsel further urged 
that if Jones is a shareholder there is nothing unpaid on his stock 
as his contract was to get $1,000 stock for $500. This contention 
is also untenable in view of the Ontario and English authorities 
referred to.

Lastly, counsel argued that if Jones is a shareholder and $500 
remains unpaid, then he has a set-off to the extent of $500 in an 
action for damages for fraud or misrepresentation, or for breach
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of warranty, or breach of the contract. A party induced by the 
agents of a company to take shares in it can bring no action for 
damages against the company while he remains in it. Houlds- 
u'arth v. City of Glasgow Bank (1880), 5 App. fas. 317, at 323, 324, 
per Earl Cairns, L.C. Here Jones has held on to his shares 
throughout. There was no misrepresentation of fact in this case 
on which an action could be based. And it is impossible to say 
there was a breach of warranty or of contract when all parties. 
Jones and the company, had the same knowledge of their legal 
rights and liabilities, and it was plain that the company had no 
power to make a contract to sell its shares at a discount, save under 
the provisions of s. 45 of the Act.

A good deal of stress was laid by the defendant upon the 
position occupied by Hyndman, the plaintiff’s manager at Virden 
and secretary-treasurer of the company at the time of Jones 
taking the shares.

It seems to me difficult to argue that this in any way affected 
the plaintiff’s position. It is surely out of the question to say 
that the plaintiff’s knowledge of the transaction acquired in this 
way precludes it from asserting Jones’ liability for the amount 
unpaid on his shares. Even if the bank did know the facts, I 
see no reason why it should not have regarded the transaction 
as an attempt to exercise power which the company did not have 
and which it (the bank) reserved the right to call in question, 
should the necessity arise. To my mind, Hyndman’s dual position 
does not affect the transaction in the slightest.

In my opinion, the appeal must be allowed, and judgment 
entered for the plaintiff against the defendant with costs here 
and below.

Fullerton, J.A.:—The plaintiff recovered judgment against 
the Virden Brick & Tile Co., and on April 29 a writ of execution 
issued thereon was returned nulla bona.

Plaintiff thereupon began this action against the defendant 
as the holder of 10 shares of the capital stock of said company 
of the par value of 1100 each, upon which $500 only had been paid 
and under s. 48 of the Companies Act claims to recover $500, the 
difference between the amount paid on the 10 shares and the par 
value of the same.

The trial judge has found as a fact that the defendant purchased
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the stock in good faith and without knowledge of the fact “that 
the arrangement to sell him the stock as fully paid up and non
assessable was beyond the powers of the directors or otherwise 
illegal."

S. 45 of the Companies Act says:—
Every company heretofore or hereafter incorjioratetl by letters patent, 

under the laid Act, may from time to lime dispose of shares and stock, at 
such times, to such persons and on such terms anti conditions, and at such 
premium or discount, or in such manner as the directors think advantageous 
to the company, but if the proposed disposition Ire at a discount, then only 
after ha vins received the sanction of two-thirds in value of the shareholders 
at a special or general meeting.

There is no pretence here that any such sanction of the share
holders was ever received. In fact, the only evidence is that the 
question was discussed informally among the directors who 
decided to sell the shares at fifty cents on the dollar.

In the absence of the authority required by the section, it is 
clear that the action of the director- in attempting to sell the 
shares at a discount was ultra vires and illegal.

In Trevor v. Whitworth (1887), 12 App. Cas. 409, at p. 437, 
Lord Macnaghten said:—

When parliament sanctions the doing of a thing under certain conditions 
and with certain restrictions, it must be taken that the thing is proliibited 
unless the prescribed conditions and restrictions arc observed.

Counsel for the defendant contends that the whole transaction 
was ultra vires and void from the lieginning and that as the require
ments of s. 45 were not complied with the company cannot now 
take advantage of what it did illegally to fasten any liability on 
the defendant.

The authorities both in England and in Ontario hold that 
where a man agrees to purchase from a company paid-up shares 
at a price less than their nominal value he may repudiate the 
agreement at any time before he actually becomes a shareholder 
on the ground that the company cannot legally give him what he 
bargained for. The moment, however, he does any acts, such 
for example as accepting certificates, attending meetings, receiving 
dividends, etc., which shew that the company treated him as a 
shareholder and that he acquiesced in being so treated, he becomes 
a shareholder for all purposes and is liable for the amount unpaid 
on his shares.
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The contention was made that the English cases do not apply 
owing to the difference between the provisions of our statute and 
those of the English Companies Act.

The English cases cited turn on s. 25 of the English Companies 
Act which is as follows:—

Every share in any company shall be deemed and taken to have been 
issued and to be held subject to the payment of the whole amount thereof in 
cash unless the same shall have been otherwise determined.

8. 48 of c. 35 R.S.M. 1913, provides that:—
Each shareholder, until the whole amount of his stock has been paid up. 

shall be individually liable to the creditors of the company to an amount 
equal to that not paid up thereon, but shall not be liable in an action therefor 
by any creditor before an execution against the company has been returned 
unsatisfied in whole or in part, and the amount due on such execution shall, 
subject to the provisions of the next succeeding section, be the amount recov
erable, with costs, against such shareholders.

While the wording of the two sections is quite different, it 
appears to me that their effect is the same in so far as the question 
we are now considering is concerned.

In Re Railway Time Tables Publishing Co.; Ex parte Sandy s, 
42 Ch. D. 98, Mrs. Sand y s applied under s. 35 of the Companies 
Act 1862 for an order that the register be rectified by striking out 
her name in respect of shares issued at a discount, and that the 
sum paid by her to the company in respect of such shares might 
be repaid to her.

Stirling, J., held that the contract to take the shares at a 
discount was void and that Mrs. Sandys was entitled to relief.

The Court of Appeal, consisting of Cotton, Lindley and 
Bowen, L.JJ., allowed the appeal, holding that although the 
contract under which she took the shares could not have been 
enforced against her, the respondent having, with knowledge 
that her name was on the register as the holder of the shares, 
dealt with them as if she had l>een a member of the company in 
respect of them, had assented to keep them, and was liable under 
s. 25 of the C'ompanies Act of 1867 to pay the whole amount of 
them in cash, notwithstanding her misapprehension of the legal 
effect of the contract she had originally entered into.

Cotton, L.J., at p. 112, after pointing out that if she had never 
been registered and had not recognized the fact of her being 
registered the company could not have forced her to take the 
shares, said:—
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But she has in fact assented to her name being on the register in respect 
of these 523 shares. . . . It is true she never actually entered into any 
fresh agreement to pay the £4 10b. per share. Her liability to pay the 
£4 10s. does not depend on the agreement, but upon the obligation imposed 
upon her by s. 25 of the Act of 1867. As soon as she assented to being put 
on the register in respect of these shares, the law, independently of contract, 
threw upon her the liability of paying off the whole £5 which was the nominal 
amount of these shares. It is a mistake, therefore, to consider this ease as if 
it depended upon her having entered into a contract to pay something smaller 
than the full amount of £5 payable on the shares.

Lindley, J., at p. 115:—
But if she does accept the shares the company gave her, it does not 

require a fresh bargain on her part to pay for them. That is the fallacy of 
the whole argument. If 1 ask for one thing, and have another tiling sent rie, 
and I keep it, I must pay for it—not because I make another bargain to pay 
for it when I say I will not, but because the law imposes on me an obligation 
to pay for it if I keep it. Now the moment she gets these shares and finds 
she is on the register what does she do? Does she repudiate? Assume she 
might but does she? Quite the reverse; being still in ignorance, as she says, 
of her rights—not in ignorance of any material fact, but still in ignorance, 
or under an erroneous impression as to the legal effect of what she is about— 
she treats herself as a shareholder in respect of these shares. She sells some 
of them at an advantage. She exchanges the certificate which she had for 
the whole for the certificate of the residue which she continues to hold. Then 
she receives notices of meetings, she signs proxies, she writes letters opiioeing 
the increase of capital and so forth ; and in short, knowing that she is a share
holder in respect of these shares she accepts the position. Well, then comes 
the question, does her liability dejiend upon whether she will or will not agree 
to pay for what she has bought? Certainly not. There she is met by the 
Companies Act, 1867, s. 25. . . . That is her statutory obligation inde
pendent altogether of the question whether she agrees to pay for the shares 
or whether she does not. She has chosen to accept them with full knowledge 
of all the facts, and though the company is not being wound up it is far too 
late for her to repudiate them now.

Bowen, L.J., p. 117:—
The question is, whether the respondent, whose name is upon the register, 

has agreed to become a member. The original contract under which she 
applied for shares wras not one that, as long as it rested in fieri, could have been 
enforced. She applied for shares to be given to her coupled with a condition 
which the law would not recognize, and the company had no right, disre
garding the condition, to force upon her something which she had not asked for.

If the case stood there, there would have been an end of the matter. The 
original contract was not one which could have been enforced, and in giving 
her the shares without attaching the condition to them, which she made a 
portion of her offer, the company was not giving her what she asked for.

But the matter does not rest there, and this is just the point of the case. 
After her name was placed on the register and after she knew that her name 
was on the register, she did certain acts which were only consistent with an 
intention on her part to be treated as a member of the company, and to treat
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herself as a member of the company in respect of these particular shares 
which had been so appropriated to her. If that is not evidence of an agree
ment to be a member, I really do not know what is. . . . Here it is not 
that she kept all these new shares promising expressly to release the com
pany from the original condition and to pay the entire sum. but she con
sented to allow her name to remain on the register and to keep the shares 
although they had not been allotted to her in conformity with the condition 
which she had imposed in her letter of application. From such assent to be 
on the register, and from such dealings with the shares which took place after 
she knew she was upon the register, there can be but one inference which the 
court ought to draw, namely, that she agreed to be a member of the company ; 
and her name being on the register, her liability to the company is complete.

Neither the Ontario Companies Act nor our own has a provision 
exactly similar to s. 25 of the English Companies Act. 8. 37, 
however, of the Ontario Companies Act is almost word for word 
the same as ss. 48 and 49 of the Companies Act of Manitoba.

It has been held in Ontario that notwithstanding the omission 
of a provision similar to s. 25 of the English Companies Act the 
holder of unpaid stock is liable if he has accepted the stock. Re 
Wiarton Beet Sugar Mfg. Co., 10 O.L.R. 219. A certificate of 
238 shares of stock was issued to McNeill described as fully paid 
up, pursuant to an understanding l>etween him and the directors. 
He paid for 171 shares and accepted the certificate knowing that 
67 shares were not paid for, but believing that there was no further 
liability in respect to them. He transferred one share, surrendered 
his certificate, and got a new one for 237 shares, and acted as 
director of the company.

It was held that he was a shareholder with all the rights and 
liabilities of a shareholder, and that he was properly put upon 
the list of contributories for the amount actually unpaid in respect 
of the shares.

Teetzel, J., at p. 222:—
Having chosen to accept the certificate of ownership of these shares and 

having acted upon the same with full knowledge of all the facts, he cannot 
now repudiate his status as a shareholder in respect of them.

Re Lake Ontario Navigation Co.; Davis's case, 18 O.L.R. 354. 
Davis applied for 130 shares, of $100 each, and agreed to pay 
$1,300 for same. The application contained the following pro
vision : “I apply for these shares on the condition that no further 
calls t>e made thereon.”

The directors by resolution, confirmed this arrangement. 
Davis was notified by the president of acceptance, sent his cheque
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to the company for *1,300, and gave a shareholder a proxy to vote 
which was exercised. Hearing of a dispute which arose at a 
meeting of the directors in regard to his stock he stopped payment 
of his cheque. A winding-up order was made against the company 
shortly afterwards. Teetxel, J., made an order placing Davis 
on the list of contributories. In his judgment at p. 357, he save:—

No questions of comitany law are more clearly settled than that a com
pany organized under the Ontario Companies Act cannot issue shares at a 
discount and that prong/arte in a winding-up proceeding the holders of shares 
are liable for the full amount unpaid on shares issued to them, notwithstand
ing that they may have been issued as paid up, if in fact they were not [raid up.

Again, at p. 360, he says:—
While the matter rested merely in agreement between the company and 

Davie, he could not have been placed on the list of contributories, but 1 think 
on the authority of the Sandy» case, that what he did was an election by him 
to treat himnelf and be treated o* a member of the company, and he cannot now 
as against the liquidator be relieved from statutory liability.

On appeal, the order made by Teetxel, J., was set aside (20 
O.L.H. 191), on the ground that Davis had promptly repudiated. 
See also He Cornwall Furniture Co., 20 O.L.H. 520, and He McCill 
Chair Co., 5 D.L.R. 73, 26 O.L.R. 254.

The certificate for the 10 shares does not purport to lie one for 
fully paid-up shares. It reads: “This in to certify that Samuel 
E. Jones is the owner of 10 shares on which the amounts endorsed 
hereon have been paid, etc."

When the certificate was delivered to Jones no indorsement 
of the amount paid was on the back of it. On the face of the 
certificate appear the words “shares *200 each.”

It is clear, therefore, that there never had been any mistake 
about the facts on the part of the defendant. He, however, was 
mistaken as to the law and fully believed that the company had 
power to issue the shares at fifty dollars per share as fully paid-up 
shares. He, however, accepted the certificate and attended 
several meetings. I think under the authorities he elected “to 
treat himself and be treated as a mendier of the company ” and 
cannot now be relieved from liability.

The trial judge in his reasons for judgment, expressed the view 
that inasmuch as Hyndman was a director and secretary-treasurer 
of the Virden Brick A Tile Co., Ltd., and was also manager of 
the plaintiff’s branch at Virden, where the company did its banking 
business, it must be presumed that he advised the plaintiff of the 
position of the stock sold to the defendant and that therefore the
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plaintiffs are estopped from enforcing the present claim. In my 
view if it were shewn in the clearest possible way that the plaintiff 
knew of the attempted issue of the shares in question at a discount 
their position would be the same. They had no right to interfere 
with the action of the directors and were entitled to assume that 
the stock would be paid for in full either in money or money’s 
worth.

On the statement of defence the defendant asks to set-off the 
sum of $500 “by way of damages for misrepresentations and 
breach of warranty by the said Virden Brick & Tile Co., Ltd., 
to the defendant.”

I can see no misrepresentation of any fact in the case. The 
facts were well known to all parties, the only mistake being as to 
a matter of law.

I would allow the appeal with costs and enter judgment for 
the plaintiff for the sum of $500 with costs of the trial.

Appeal allowed.

NORTHERN CROWN BANK ». WOODCRAFTS, Ltd.

Alberta Supreme Court, Appellate Division, Harvey, C.J., Stuart, Beck and 
McCarthy, JJ. May 8, 1919.

Executors and administrators (| III B—70)—Judgment against—Pay
ment IN DUE COURSE OF ADMINISTRATION—ELECTION OF JUDGMENT 
CREDITOR IN CERTAIN CASES.

The proper form of judgment against executors or administrators, in 
respect of a liability of the deceased, is a judgment for payment in due 
course of administration ; unless there is on their part a distinct affirmative 
admission of assets sufficient to pay all the creditors of the estate, in 
wliich event the judgment creditor may at hie election, have judgment 
either against the executors or administrators personally or judgment for 
payment in due course of administration.

[J.I. Cate Threshing Machine Co. v. Bolton (1908), 2 Alta. L.R. 174, 
followed. J

When judgment is for the amount recovered to be paid in due course 
of administration, it is improper to issue any executions whatever on the 
judgment. The remedy in case of anticipated or actual default on the 
part of the executor or administrator is to apply for an order for admin
istration and, if necessary, the appointment of a receiver.

(8ee also 28 D.L.R. 728; 33 D.L.R. 367 ; 42 D.L.R. 326 ]

Appeal from an order of Simmons, J. A previous order 
made by him set aside an execution in so far as certain executors 
were concerned. The order appealed from set aside the previous 
order and reinstated the execution. Reversed.

Harvey, CJ., concurred with Beck, J.
A. H. Clarke, K.C., for respondent.
M. B. Peacock, for appellant.
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Stuart, J.:—I think it is well that Beck, J„ has directed 
attention to the matters dealt with in his judgment liecause the 
fact that it is only now that they are referred to in this case, and 
that by a member of court, rather points to a tendency to overlook 
them in practice. And 1 quite agree that if the point made by 
my brother had been raised at the trial or even on either of the 
two appeals the judgment should possibly have gone as he has 
indicated. But, at this stage, and upon this application, I confess, 
that I cannot quite assent to the propriety of applying the rule he 
has laid down as a means of deciding the matter liefore us.

It cannot be said, I think, that the judgment which was 
entered would in no case lie a proper one and I do not. indeed, 
understand that my brother Beck takes that position. If suf
ficient assets were admitted to meet all debts 1 understand that 
the judgment as entered would have lieen considered proper. 
How can we say now that it was not understood at the trial and 
when the judgment was I wing entered that there were sufficient 
assets to meet all debts? Indeed, 1 rather imagine that, at that 
time the assets were thought to be very largely in excess of all 
possible liabilities. The affidavit of the executor upon which 
the order of April 8 was made impliedly asserts that the assets 
were quite sufficient.

In Holmested and Langton, 4th ed., p. 1129, it is stated that 
the executor should, if the estate is not solvent, ask for a judgment 
for administration of the es,ate and for payment in due course 
of administration and McKibbon v. Feegan, 21 A.R. (Ont) 87 
at 95, is cited. In that case Maclennan, J.A., referred to the 
“judgment which was always pronounced in Chancery in such 
cases, namely, a judgment for payment in due course of adminis
tration, or in other words, a judgment for the administration of the 
estate." Now I think this means a judgment by which the court 
itself takes charge of the administration of the estate. See 14 
Hals., p. 338. In Bank of B.N.A. v. Mallory (1870), 17 Or. 102, 
at p. 106, Spragge, C., referring to the Ontario statute in regard 
to payment of all debts pari passu, says:—

It contemplates, as far as |Miesible, an ad mini on by the personal
representative without suit; and points out, in s. ‘ 'v a personal repre
sentative may, out of court, adopt the practice of thi- rout is administration 
suits, and, thereupon, distribute the assets of the debtor with safety to him
self.
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I think these authorities shew that a judgment “for payment 
in due course of administration” is a judgment which can only 
be entered in an administration action where the court takes 
upon itself the administration of the estate. In such a case, just 
as where a receiver has t>een appointed or a winding-up order 
made, there is no need of a writ of execution, and it is improper, 
because the court itself has already laid its hands upon the estate. 
But I do not conceive that an executor appointed by the testator 
and having given no bond is in any sense an officer of the court. 
While the property is in liis hands it is in the hands of a private 
party and out of court. In such a case where the executor is a 
defendant and no administration order is made, I see no reason 
why execution should not issue. At any rate the judgment was 
there and it was never disturlied. The parties apparently con
sidered it a proper judgment and admittedly it is in some circum
stances at any rate a proper judgment. At this stage 1 think we 
should assume that the circumstances which would make it a 
proper judgment, viz. : a sufficiency of assets, were treated by all 
parties as existing. I was no doubt considered by all that a 
judgment against certain persons named in the style of cause as 
executors of a deceased person should in the absence of any special 
direction l»e treated as one upon which execution de bonis testatoris, 
and not de bonis propriis, should issue and no doubt the writ 
which was issued was interpreted n that sense.

I, therefore, think the execution was properly issued in the 
first instance. The question of the validity of the order of 
December 2, 1918, seems to me therefore to depend upon the 
validity of the order of April 8, 1918. If that first order was 
validly made or if, for any reason, we should now treat it as having 
been valid, I think the result is, that the writ of execution was set 
aside and destroyed and it could not be revived by any subsequent 
order. If the order of April 8 was invalid or should be treated 
still as having been invalid then I think the order of Decernl>er 2, 
was properly made and should have the effect of putting every
thing back as it was before the order of April 8. I do not think 
the order of April 8 was properly made at the time. The fact 
that counsel for the plaintiff appeared and merely did not consent 
thereto and yet did not approve seems to me merely to shew 
that the plaintiff said in substance to the court “We take no part
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one way or the other hut we assume the court will do what it has 
the power to do and what is right to do.” If there had been 
nothing else 1 think that is all that could l>e imputed to the plaintiff ; 
and in that ease 1 think it was not right to set aside the writ. The 
defendant executors’ proper course was. even at that stage, to 
ask for an administration order if they wislicd to avoid writs of 
execution. Then the writ could properly have lieen set as de. 
But the plaintiff with knowledge of the order and its effect 
acquiesced and did not appeal. On that account, 1 think, we 
should now treat the order of April 8 as a good and valid order 
and that its effect was, not to susjiend, hut to set aside, that is, 
to destroy entirely, the writ of execution. That lieing so, I do 
not think any subsequent order could recreate the writ as of its 
original date and that therefore the order of Deccmlier 2 was 
wrong and should tie set aside.

The plaintiff is of course and was on December 2, 1818, quite 
at lilierty, in the view 1 take of the matter, to issue a new writ of 
execution, because there was no order of any kind staying execution 
at that date.

1 think also, though at first with some hesitation, that it 
should be with costs. The plaintiff could have issued execution 
without leave and without adding all the costs involved in the 
order appealed from. That order was clearly wrong, and I think 
the executors were entitled legally at any rate, to object to it and 
to get it set aside.

Beth, J.:—The present apjieal arises in the working out of the 
judgment in the case reported (1816), 28 D.L.R. 728 (May 26, 
1816, Walsh, J., at the trial) 33 D.L.R. 367, 11 Alta. L.R. 1 
(January 13, 1817, Appellate Division, 8.0. Allierta, varying the 
judgment of Walsh, J.) 42 D.L.R. 326, 1818J A.C. 803 (July 28, 
1818, Privy Council affirming the decision of the Appellate 
Division).

Judgment was given against Woodcrafts Limited, the principal 
debtor, for a large sum. Judgment was directed against the other 
defendants—seven individuals and three others "executors of the 
last will and testament of John Breckenridge, deceased"—these 
eight persons having lieen sureties for the principal debtor—for 
an amount to be ascertained on a reference, the basis on which 
the reference should be conducted lieing set forth in the judgment.
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This amount was ultimately agreed upon in writing between 
8. C. the parties.

Northern In the first instance 156,459.61 was fixed as “the amount of 
the liability of the defendants Egbert, el of. (seven) and Thomas 

». Roach, Irene Breckenridge and William Breckenridge, executors 
clArre of the last will and testament of John Breckenridge, deceased;''

Iyn>1 then $58,972.61 was fixed as “the amount of the further liability
a~k. J. of the said defendants other than the Breckenridge Estate;" and in 

summary form was the statement: “The total liability against 
all the said defendants l«ing $56,459.61 and the total liability 
against the said defendants other than the Breckenridge Estate being 
$58,972.61.’’

The referee made his report in pursuance of this agreement 
on November 14, 1918.

On November 16, 1918, the plaintiff's solicitors wrote to the 
sheriff referring to the execution then in his hands issued upon the 
judgment directed by Walsh, J., and pointing out that the amount 
to be levied had been altered by reason of the decision of the 
Appellate Division of this court. The letter stated, amongst 
other things, the amount to be levied against all the individual 
defendants "except as against the Breckenridge Estate."

After the judgment of the Appellate Division and while the 
appeal to the Judicial Committee of the Privy Council was pending 
and before the referee’s report fixing the amounts, namely, on 
February 26, 1918, the defendants, the executors of Breckenridge 
deceased, moved for an order setting aside the execution which 
had been issued upon the judgment directed by Walsh, J., in so 
far as it affected “the executors of John Breckenridge and the 
estate or certain real estate.”

An affidavit of one of the executors filed in support of the 
motion stated amongst other ttyngs that the executors had not 
yet paid the government succession duties, nor the costs of the 
administration of the estate; that the City of Calgary had a claim 
for taxes exceeding $10,000; that the executors were anxious to 
sell certain assets l>elonging to the estate in order to pay the debts, 
liabilities and legacies as set forth in the testator's will; that the 
execution prevented the executors from realizing upon the estate 
of the deceased.

On April 8,1918, Simmons, J., made an order, on the executors
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undertaking and agreeing to properly account for and distribute 
all moneys received by them as executors, setting aside the execu
tion in so far as the said executors were concerned, and directed 
the registrar to discharge the said execution “ in so far as it affects 
the executors of the said estate and any land belonging to the said 
estate."

This order was in my opinion properly made, not on any 
ground present to the minds of counsel on either side or indeed 
of the judge—for the application seems scarcely to have been 
contested—but upon grounds which 1 shall endeavour to make 
clear.

In Kovemlier, 1918, the plaintiff made an application, which 
also came liefore Simmons, J., who on Decemlier 2, 1918, made 
an order setting aside his order of April 8, 1918, and ordering that 
the execution be reinstated as of the said April 8, 1918, “subject 
however to the rights of any purchasers who have acquired bonâ 
fide and for value any interest in any of the lands affected by the 
execution subsequent to the making of the said order and the 
registration thereof."

This is an appeal by the executors from the last mentioned 
order and in addition thereto a motion that the said order be 
altered “so that the execution shall be only against the goods 
and chattels which have been or now are or shall hereafter come 
into the hands of the appellants as executors to be administered 
in due course of administration.”

It is evident from what I have set forth that the solicitors 
and counsel, both for the plaintiff and the executor defendants, 
until a very recent date, had no other thought in their minds but 
that the judgment and execution were against the assets of the 
Hreckenridge Estate and not against the executors personally, 
even in respect of costs. In so thinking, they were, in my opinion, 
alisolutely right.

Eleven years ago in the case of J. 1. Cate Threshing Machine 
Company v. Bolton (1908), 2 Alta. L.R. 174, I held that in view 
of numerous statutory provisions in this province, the proper 
form of judgment against executors or administrators, in respect 
of a liability of the deceased, is a judgment for payment in due 
course of administration; unless there is, on their part, a distinct 
affirmative admission of assets sufficient to pay all the creditors
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of the estate, in which event the judgment creditor may, at his 
election, have judgment either against the executors or adminis
trators personally, or judgment for payment in due course of 
administration. In so holding, I followed the opinion of 
Maclennan, J.A., in McKibbon v. Feegan (1893), 21 A.R. (Ont.) 
87, iiointing out that stronger reasons for so holding existed in 
this province than in the Province of Ontario. The decision in 
the case of Case v. Ballon, has been expressly followed by more 
than one of my brother judges and dissented from, as far as I 
believe, by none. Furthermore, with 30 years’ ex|>erience as a 
practitioner and a judge in this jurisdiction, 1 am in a position 
to say that I have never heard of a case in which it was thought 
that it was necessary, in order to protect executors or adminis
trators of insolvent estates, to have recourse to defences founded 
upon an insufficiency of assets to satisfy all the liabilities of the 
deceased or that the bringing of an action against executors or 
administrators could have any other purpose or effect than to fix 
the amount for which the estate was liable.

It must, therefore, be taken to have been settled for many 
years that the practice with regard to the matter now in question 
is as I declared it eleven years ago and that the judgment in this 
case must be interpreted in the light of that practice and be 
treated as if it expressly stated that the amount to be recovered 
was to be recovered by payment in due course of administration, 
and that the omission of these words is an error arising from an 
accident, slip or omission, which the court can correct on motion 
(rule 270 Eng. O. 28, r. 11).

If then, the proper practice where there is not a distinct 
affirmative admission of assets is judgment for the amount 
recovered to be paid in due course of administration, the further 
result necessarily follows that it is improper to issue any executions 
whatever upon the judgment. The remedy, in the case of 
anticipated or actual default on the part of the executor or adminis
trator, is, as I also pointed out in the earlier case, to apply for an 
order for administration (which may be quite limited in its extent) 
and, if necessary, the appointment of a receiver.

In the former case, I make no distinction between the debt or 
damages and the costs. I see no reason, in view of the existing 
practice and the large discretion of the court or a judge over
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costs, why any different rule should be applied to the costs, unless, 
under exceptional circumstances, where there has been some kind 
of fault on the part of the executor or administrator. Indeed 
there is never any need of an action against executors or adminis
trators unless the liability is disputed. If a creditor unnecessarily 
brings an action, he should pay the costs.

The judgment should, therefore, be read us if, so far as it is a 
judgment against the executors, it contained the words “to be 
paid in due course of administration."

Then it follows that for the reasons 1 have given the order of 
Simmons, J., setting aside the execution was right, and con
sequently, his order (now appealed from) setting aside that order 
and reinstating the execution was wrong.

1 would, therefore, allow the api>eal with costs, including the 
costs of the order appealed from.

McCarthy, J., took no part in the judgment.
Appeal allowed.
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CITY OF TORONTO v. TORONTO R. Co.

Ontario Supreme Court, Apjtellale Division, Mulock, C.J.Ei., Clutc, Riddell, 
Sutherland and Kelly, JJ. December 18, 1918.

ONT.
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1. Courts (6 II A—150)—Ontario Railway and Municipal Board Act—
Construction—Intention—Jurisdiction or court.

Section 63 of the Ontario Railway and Municipal Board Act, 1906, 
6 Edw. VII., c. 31 (transferred with some modification to the Ontario 
Railway Act, R.8.O. 1914, c. 185, s. 260), which was intended to get over 
the difficulty of forcing the railway company to obey an order of the 
Board does not deprive the Supreme Court of jurisdiction to entertain 
an action for damages for breach of contract.

2. Street railways (§ I—6)—Agreement with city corporation—Neg
lect or RAILWAY TO REMOVE SNOW AND ICE—REMOVAL BY COR
PORATION—Damages.

Under ss. 21 and 22 of the Ontario Railway Municipal Board Act. 
R.8.O. 1914, c. 186, the defendant company is liable for expense incurred 
by the plaintiff in removing snow and ice from the streets of the city, 
which it was the duty of the defendant company to remove. The 
refusal of the plaintiff’s engineer to instruct the defendant comjmny as 
to where such enow should be deposited does not release it from its 
liability for non-removal.

Appeal by the defendants from the judgment of Lennox, J., 
42 O.L.R. 603. Affirmed.

Statement.
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D. L. McCarthy, K.C., for appellants.
C. M. Colquhoun and Irving S. Fairly, for the plaintiffs, respon

dents.
Clute, }.:—Appeal from the judgment of Lennox, J., 

dated the 13th April, 1918, for $16,118.44. The claim is for the 
cost of removal of snow from streets of the city, in January 
and February, 1915, which the plaintiffs contend the defendants 
are liable for.

Under an agreement dated the 1st September, 1891, between 
the plaintiffs and one G. W. Kiely and others, set out in schedule A 
to the statute of 1892 incorporating the defendants, 55 Viet. ch. 
99 (0.), the plaintiffs claim:—

1. That the defendants unlawfully deposited snow upon those 
streets upon which the tracks of their railway are situated without 
hating first obtained permission of the City Engineer, contrary to 
the provisions of sec. 25 of the said statute.

2. That the defendants in the said months by an electric sweep :r 
swept the snow from their track allowances on the said streets on to 
the other parts of the said streets, and there unlawfully and 
negligently allowed the same to remain, although notified by the 
plaintiffs to remove the same ; that the snow so swept anil allowed to 
remain on the sides of the streets was a menace to the traffic upon 
the streets, and made the same dangerous and out of repair, and 
that the defendants neglected and refused to remove the same upon 
notice.

The defendants claim that they have discharged all 
their duties under the said agreement, and further dispute the 
correctness of the plaintiffs' claim. By amendment the defendants 
dispute the jurisdiction of this Court, and claim that the Ontario 
Railway and Municipal Board, by the Ontario Railway and 
Municipal Board Act, R.8.O. 1914, ch. 186, sec. 22, have exclusive 
jurisdiction in the premises, and the plaintiffs were allowed to 
plead denying the exclusive jurisdiction of the Board and alleging 
that the legislation which purports so to enact is ultra vire».

The clauses referred to, in the schedule to the Act of 1892, are 
as follows:—

“21. The track allowances (as hereinafter specified) . . . 
shall be kept free from snow and ice at the expense of the pur-
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chaser " (the company), “so that cars may be used continuously," 
etc., etc.

“22. If the fall of snow is less than six inches at any one time, 
the purchaser must remove the same from the tracks and spaces 
hereinafter defined, and shall, if the City Kngineer so directs, 
evenly spread the snow on the adjoining portions of the roadway; 
but should the quantity of enow or ice, etc., at any time exceed 
six inches in depth, the whole space occupied as track allowances 
(vis., for double tracks, sixteen feet six inches, ami for single tracks, 
eight feet three inches), shall, if the City Kngineer so directs, lie 
at once cleared of enow and ice ami the said material removed and 
deposited at such point or points on or off the street as may lie 
ordered by the City Kngineer. '

It is declared by sec. 25 of the defendants’ incorporation Act, 
1892, that:—
"... whereas doubts have arisen as to the construction 

and effect of sections 21 and 22 of the said conditions, it is hereby 
declared and enact ta I that the said company shall not deposit snow, 
ice or other material upon any street, square, highway, or other 
public place in the city of Toronto without having first obtained 
the permission of the City Kngineer of the said city or the person 
acting as such."

I agree with the learned trial Judge that this Court has juris
diction.

The Ontario Railway and Municipal Bourd Act, R.S.O. 1914, 
ch. 180, sec. 22 (from 3 & 4 Geo. V. eh. 37), provides that:—

"The Board shall have exclusive jurisdiction in all cases and 
in respect of all matters in which jurisdiction is conferred on it by 
this Act or by any other general or special Act."

The Ontario Railway and Municipal Board Act, 1906, 0 Kdw. 
VII. ch. 31, sec. 03 (transferred with some mollification to the 
Ontario Railway Act, R.S.O. 1914, ch. 185, sec. 200), provides that 
where a street railway is operated upon or along a highway under 
an agreement with a municipal corporation, and it is alleged that 
such agreement has lieen violated, the Roard shall hear all matters 
relating to such alleged violation, ami shall make such order as 
ma’ seem just, and by such order may direct the company or person 
njerating the railway to do such things as the Board deems 
necessary for the proper fulfilment of such agreement or to refrain
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from doing such acts as in its opinion constitute a violation thereof ; 
and (sub-sec. 2) for that purpose may enter upon the company’s 
property and may exercise the functions of the directors.

This section was intended to get over the difficulty of forcing 
the railway company to obey an order of the Board ; but it does not 
deprive this Court of jurisdiction to entertain an action for damages 
for breach of contract, and the question of ultra vire« does not arise. 
In my opinion, therefore, this Court has jurisdiction in the present

Clauses 21 and 22 of the agreement, and sec. 25, explaining 
these clauses, above set out, were considered in the case of Toronto 
V. Toronto Railway (1908), 16 O.L.R. 205, by this Court, upon 
an appeal by the city corporation from the judgment or order of 
the Railway and Municipal Board, on an application by the city 
to compel the railway company to desist from throwing the snow 
which falls upon the track allowances on to the sides of the street 
adjacent thereto without the permission of the City Kngineer, in 
alleged violation of the said clauses 21 and 22. The Court “held 
that there was nothing in the above” (clauses and section of the 
Act) “to prevent the defendants from sweeping the small snowfalls 
or the large to the sides of the road by means of an electric sweeper, 
and (Meredith, J.A., dissenting) the purpose of the application 
being to prevent the use of the sweeper altogether, the appeal 
should be dismissed.”

The members of the Court were not unanimous as to the 
meaning of the clauses as explained by sec. 25; Osler, J.A., said 
(pp. 207, 208);—

“ Take the clauses as they stand. The track allowances are to 
be kept free from snow and ice, at the expense of the defendants, 
so that the cars may be used continuously—that is, so far as it is 
necessary to attain that object. If the fall of snow is less than 
six inches at any one time it must tie removed from the track allow
ances as defined, and, if the City Engineer so directs, must be 
evenly spread by defendants on the adjoining portions of the 
roadway. But if he does not so direct, there is nothing in clause 22, 
whatever may be the defendants’ obligation at common law not 
to create a nuisance by doing so, which prevents them from leaving 
the small falls so removed on the sides of the roadway, where 
accumulations of successive fulls might ultimately cause a serious
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interruption of the traffic. Then conies the statute, which forbids 
the deposit on the streets without the consent of tlie City Engineer. 
That means, as I understand it, a deposit for the purpose of leaving 
it there—u final deposit. This must refer to the first branch of 
clause 22, because the second branch of that clause, which deals 
with the case of the heavier snowfalls, expressly provides for the 
removal of that and for the depositing of it at such points on or 
off the streets us may I* ordered by the City Engineer. That is 
the sense in which the word depositing' is used in the second 
branch of the clause, and the word ‘deposit’ in the declaratory 
section is, in my opinion, used in the same sense. When a snowfall 
of more than six inches occurs, the whole space occupied by the 
track allowances is, if the City Engineer so directs, to be at once 
cleared of snow and ice, and the material removal and deposited at 
such points on or off the streets as the engineer directs. The first 
object is to ensure the continuous running of the cars. If that can 
only or most conveniently lie accomplished by first throwing the 
material off the tracks to the sides of the road, then, subject to any 
further obligation of the defendants, whether under the agreement 
or at common law, why is not that a perfectly reasonable way of 
complying w ith the agreement and the Act? ... It becomes a 
question of the reasoni hie user of the streets within the meaning 
of the agreement and the Act, and I can see nothing which prevents 
the defendants from sweeping the small snowfalls or the large to 
the sides of the road by means of their sweeper, so long as they 
afterwards deal with it either in accordance with the directions of 
the engineer or otherwise, so as to prevent it from becoming a 
nuisance. Thus, their whole duty, whether under the agreement 
or the Act or at common law, is performed."

Garrow, J.A., after reviewing the sections, reached the con
clusion (pp. 210, 211) " then the statute does not . . . alter 
the situation. It, in fact, helps to support the view which I take— 
namely, tliat the company is bound to keep its track open, in order 
to give a continuous service; to do so it must at its own expense 
remove the snow and iedt And in dealing with it after removal and 
so as to prevent an undue interference with the rest of the highway, 
it must act under the direction of the City Engineer."

He then held that there was no objection to the use of the elec
tric sweeper as a convenient and expeditious mode of removing the
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snow from the track and depositing it temporarily upon the high
way at the side. “That is not," he said, “in my opinion, an 
infraction of sec. 25. ‘Deposit’ there must mean a deposit of a 
permanent character, and not one made merely in the course of 
removal to a permanent place.”

Meredith, J.A., was of the opinion that sweeping the enow to the 
side of the road was depositing it within the meaning of the enact
ment, and that sec. 25 prohibits such deposit, and was in favour 
of allowing the appeal.

Moss, C.J.O., and Maclaren, J.A., concurred in dismissing the 
appeal.

The result of this decision was that the use of the electric 
sweeper was permissible. This appears to me in effect to decide 
that the snowfall upon the track and swept to the side was not a 
deposit within clause 22 of the agreement and sec. 25 of the Act. 
In my opinion, the effect of the clauses and the Act is to make it 
imperative upon the part of the railway company to remove the 
snow ami ice, whether six inches or more. If less than six inches, 
it may be evenly spread upon the adjacent portions of the roadway. 
If more than six inches, it should be removed and deposited at 
such point as may be ordered by the City Engineer; and sec. 
25 prohibits such deposit upon any street, square, highway, or 
other public place in the city, without permission of the City 
Engineer or the person acting as such. In my view, the effect of 
sec. 25 is not to do away with that portion of clause 22 which 
provides that, “if the City Engineer so directs,” the snow and ice 
to be removed shall lie “deposited at such point or points on or off 
the street as may be ordered by the City Engineer." In other 
words, the City Engineer may direct the railway company to 
deposit the snow and ice required to be removed at any particular 
point; and, by sec. 25, the railway company shall not deposit the 
same upon any street etc., without permission of the City Engineer. 
In the present case the defendants were ordered to remove the 
snow and ice, and asked direction where it should be placed. This 
the city authorities refused to give, taking the position that they 
were not liound to furnish a place whereon the snow and ice might 
be deposited.

After the best consideration that I can give, I am of opinion 
that the railway company are not relieved from their obligation
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under the clauses and the sections to ren'ove the anow and ice, 
even although the City Engineer refuaea to name the point where 
the saire may be deposited.

For what then are the defemlanta liable? They have the right 
to weep the anow away under or over the aix inches that ia to be 
removed. How ia this to be ascertained? It ia a question of 
evidence.

The account was made up, according to the Works Commis- 
aiuuer, by a proportion of the tracks to the whole width of the 
road, that is, eighteen feet aix inches to sixty-six feet, whereas in 
fact the road exclusive of sidewalk and boulevard ia only forty-two 
feet. This would lie in favour of the railway company, and he 
stated that it actually cost the city to remove the anow which had 
fallen upon the railway much more than they have charged. The 
amount was made up (exhibit IS) by sheets shewing the amount 
paid for lalxmr anil for teams for the whole roadway upon which 
the tracks were laid, and then charging the railway company with 
their proportion.

These accounts are made up of numerous items shewing the 
amounts paid for the different streets, Adelaide street, Avenue 
road, etc., but no witness was called to prove these iten s; they 
were simply produced from the Itooks of the city, made up from 
the returns of the foremen. The foremen were in Court but not 
called. I understood Mr. McCarthy to say that he did not com
plain of the proportion of the expense if the amounts were correct. 
From the evidence one might infer that no more hail Iteen charged 
than a fair proportion to the railway company, but the evidence 
is of that uncertain character that, if the defendants desire, they 
should have a reference as to damages only.

The defendants should have ten days to take a reference if 
they so desire. If not, the apjienl should lie dismiss»I with costs. 
If a reference is taken, the costs of the appeal and of the reference 
should lie in the discretion of the Master, and in other respects this 
appeal should be dismissed.

Mclock, C.J. Ex., agreed with Clutc, J.
Riddell, J.:—This is an appeal from the judgment of Mr. 

Justice I,ennox in favour of the plaintiffs, the Corporation of the 
City of Toronto.
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The defendants, operating an electric railway on and along the 
streets of the city, failed at certain times to remove from the streets 
the snow which fell upon their line: after having thrown it off their 
line upon the other parts of the streets, the city corporation re
moved it, and now sue the railway company.

There were three points argued before us on this appeal : 
(1) the jurisdiction of the Court to entertain the action; (2) the 
liability of the company; and (3) the quantum.

The argument for the defendants on the question of jurisdiction 
is based upon the provisions of the Ontario Railway and Municipal 
Hoard Act, R.S.O. 1914, ch. 180, sec. 21, giving the Hoard power 
to investigate complaints tliat a railway company has failed in its 
duty under the statutes or agreements, and on sec. 22, which gives 
the Board exclusive jurisdiction in such matters.

Had the statute given the Board jurisdiction to try actions for 
damages based on a breach of statutory or contractual duty, there 
might lie much in the contention: but there is nothing of the kind 
to be found in the statute. The Board cannot award damages : 
it can order a discontinuance of an improper course etc., and 
enforce such order; this, however, looks to the future, not the past.

To oust the jurisdiction of the Courts, an enactment must lie 
clear—“ there can lie no doubt tliat the principle is, that the 
jurisdiction of the Supreme Courts can only lie taken away by posi 
tive and clear enactments in an Act of Parliament:’’ per lord 
Campbell in llalfour v. Malcolm (1842), 8 Cl. & F. 485, at p. 500, 
8 E.R. 190; “the jurisdiction of a superior court is not to be oust ci I 
unless by express language in, or obvious inference from, some Act 
of Parliament:” per Pollock, B., in Oram v. Brcarcy (1877), 2 Kx 
D. 340, at p. 348; see to the same effect Albon v. Pylce (1842), 4 
Man. & G. 421, 424, 134 E.R. 172.

(The Board has, in fact, never asserted jurisdiction in such a 
case.)

(2) To dispose satisfactorily of the second point it would be 
sufficient (as it seems to me) to bear in mind that the rights and 
duties of the parties are partly statutory and partly contractual

The contract is, by sec. 1 of the Act (1892) 55 Viet. ch. 99, sec. 1 
(Ont.), declared to lie “valid and legal and to be binding upon the 
. . . parties:” but it is not made a part of the Act, so that it 
liecomes itself statutory, as was thç case with the agreement
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considered in tlii» Court recently in Re City of Toronto and Toronto 
and York Radial R. Co. (1918), 43 D.L.K. 49, 42 O.L.K. 545. 
While legal and binding, it is legal and binding as a contract upon 
the parties, it is no different from any other contract: City of 
Kingston v. Kingston Electric R. Co. (1898), 25 A.R. (Ont.) 4ti2, at 
pp. 41)8, 469, and cases cited.

But there is the statute itself, and nil our Acts are public 
Acts—Interpretation Act, K.S.O. 1914, ch. 1, sec. 8. Whatever 
those seeking the Act intended or supposed, we cannot go liehind 
the language of the statute—nor, where the language is plain and 
unambiguous, ran we look to the supposed purpose of the legis
lation: Steele v. Midland R. Co. (1866), L.R. 1 Ch. App. 275; North 
British R. Co. V. Tod (1846), 12 Cl. & F. 722, 8 E.R. 1595. S. 25 
of the Act 11892) 55 Viet. ch. 99 (Ont.) says in effect that, whatever 
the parties may have meant in clauses 21 and 22 of their conditions, 
the “coni|>any shall not deposit snow, ice or other material upon 
any street, square, highway, or other public place in the city of 
Toronto without having first obtained the permission of the 
City Engineer . . .

This is a statutory prohibition in no way affected by anything 
the parties may have agreed to or supposed they had agreed to. 
Every citizen of Toronto is us much entitled to the protection of 
this section as the city corporation, and a wilful violation of it is 
undoubtedly an indictable offence under sec. 164 of the Criminal 
Code, R..S.C, 1906, ch. 146.

When the company appeals to clauses 21 and 22 of the con
ditions, the answer is plain—" Whatever these sections may on 
tlieir face mean, whatever we thought that they did, must, or 
should mean, no such meaning, real or supposed, is to give you the 
right to deposit enow on the streets without the permission of the 
Engineer.”

Of course nothing in the way of estoppel can be claimed against 
the city—it cannot legally violate a statute, or give permission to 
violate a statute: any contract purporting to give such permission 
is merely void and does not create an estoppel: Halsbury's Laws of 
England, voi. 13, pp. 379, 380, para. 537, and cases cited in notes 
(«) («) (p), on p. 380.

As Bowen. L.J., tersely puts it in British Mutual Banking Co. 
v. Chamwood Forest R. Co. (1887), 18 Q.B.D. 714, at p. 718:

ONT.

âc!
Citt or 
Tobonzo

»,
Tobohto 
R.W. Co.

Riddall.J.



444 Dominion Law Report». |46 D.L.R.

ONT.

sTc!
City op 
Toronto 

p.
Toronto
R.W. Co.
Riddell. I.

“If they cannot contract, how can they be estop])»! from denying 
that they have done so?”

We are concluded by the decision of the Court of Appeal in 
City of Toronto v. Toronto Railway, 16 O.L.R. 205, to hold that 
the mere removal by the company of the snow from their tracks 
upon the other parts of the street is not a “deposit” of such snow- 
under the Act. Mr. Justice Garrow, at p. 211, says: “‘Deposit’ 
. . . must mean a deposit of a permanent character, and not 
one made merely in the course of removal to a permanent place." 
Moss, C.J.O., and Maclaren, J.A., seem to have agreed with 
Mr. Justice Garrow, while Meredith, J.A. (now C.J.C.P.). thought 
“deposit” would cover even a deposit made in the course of 
removal.

In the present case there was no intention on the part of the 
company to remove the snow from where it was placed on the 
street—so that the deposit was not made merely in the course of 
removal. I think this deposit was in violation of the statute, and 
the act was an actionable tort.

Even if the company can appeal to conditions 21 ami 22 (and 
if we assume that these could qualify the statute), I do not think 
the defence will be advanced.

Number 21 makes provision for the track allowances lieing 
1 ept free from snow and ice so that the cars may run continuously, 
and it requires no further consideration ; it gives no right to, it 
imposes an obligation on, the company ; nor does No. 22 give the 
company any rights—that would dispose of the defence. But, in 
view of the stress laid upon this condition, it may be well to state my 
conception of its meaning. It has been interpret»! by Mr. Justice 
Garrow in the case in 16 O.L.R., but his remarks are obiter; and 
we are not liound by his views. Approaching the question indepen
dently, in the interpretation of this as of any other contract, “all 
the surrounding circumstances must be taken into consideration— 
the law does not deny to the reader the same information that the 
writer enjoyed: he is entitlal to place himself in the same situation 
as the party who made the contract, to view the circumstances as 
he view»! them, and so judge of the meaning of the words and of 
the correct application of the language . . , Addison on 
Contracts, 10th ed., p. 43, and cases cited.

The fact that the agreement with the conditions is made valid
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by Act of the Legislature does not change the rules for its interpre
tation. The effect of the validation is to give every part statutory 
validity, but, I think, no more: Corbett v. South Eastern and 
Chatham Hailuay Companies’ Managing Committee, [lfltXi] 2 Ch. 12, 
at p. 20, and cases cited.
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many years, 30 if legislation could be procured: it is therefore Ridd,lu 
likely that the parties intended to provide for all cases which might 
be ex|>ected to arise. In our climate the winter's snow is a most 
important feature: and it was to lie expected that all its vagaries 
would lie kept in mind in the making of the contract.

The clearing of the track allowances lieing already provided 
for by condition 21, the ultimate disposition of the material so 
cleared off the track allowances is the subject of condition 22.

At the time the contract was entered into, 18111, the automobile 
had not made its appearance to lend a new joy—anil peril—to life; 
in winter the usual conveyance in time of snow was the sleigh, 
the cutter, not the wheeled vehicle—a certain amount of snow was 
a desideratum, but too much was to lie feared lest the spring thaw 
should flood the drains and fill the cellars.

The city by this conilition reserved or received the right to 
control the disposal of the cleared mutter (through the command 
of their engineer)—whether to better the sleighing in the streets 
or to prevent it being injured. In my opinion, condition 22 was 
intended to cover every eventuality, and the word “but" must lie 
given its full adversative force. All difficulty may be got over by 
interpreting the earlier part of the condition by the latter, and 
reading it as though it would read when transposed, “If at any 
one time the fall of snow is less than six inches," and not “If the 
full of snow at any time is less than six inches." The latter inter
pretation, it seems to me, has insuperable difficulties—no period 
is set for the “one time,” a day, a week, a month, or less or more— 
nor can “one time" fairly mean “one occasion” or “one storm:” 
it seems to me that, reading the whole section, what was in mind 
was not the depth of snow which might fall in any particular 
lieriod, but the condition of the streets for runner traffic. Six 
inches was, I think, thought by the city a desirable depth for snow, 
lieyond that, rather a danger at any (one) time. When the depth 
separating the runners from the pavement was less than six inches,
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OW' the city reserved the right to compel the company to place their
6. C. removed material on the streets and to spread it evenly on the

adjoining parta thereof, and this waa not for the advantage of the 
Toronto company but for that of the city. When the accumulation of 
Toronto snow, ice, etc., was more than six inches, the city had the right, 
R.W. Co. through its engineer, to compel the company to place the snow on 
Ridden, i. any part 0f the street they chose, but not to spread it evenly at all.

Surely this was to enable the city to have enow placed on those 
parts of the streets where there was a deficiency of “ bottom "—the 
company bring their snow etc. and place it where directed, and 
the city spread it as the state of the road requires. There may lx? 
no need of snow for the streets at all : in that case tlie City Engineer 
would direct its removal elsewhere.

There it no difficulty in interpreting "the fall of snow” as 
meaning “the quantity of snow theretofore fallen;'’ we speak of the 
fall of snow for a year or a month, meaning the snowfall up to the 
end of the year or the month. The difficulty lies in the fact that 
in our climate snow does not always or generally lie long: the day
time sun melts and the night-cold freeses, rains come, and we have 
slush with all its discomforts—consequently the depth of the snow 
on the streets will generally not lie ns great as the snowfall up to 
that time. Hut I think that the parties were considering the state 
of the streets existing “at any one time,” i.e., “at any particular 
time"—not the depth of the snow as it fell—and that they used the 
words "the fall of snow" in the same sense ns “the quantity of 
snow or ice, etc.," in the latter part of the condition, i.e., the depth 
of the matter on the street, the product of the snow (ailing.

This interpretation, no doubt, has its difficulties, but they arc 
not greater, but in my view less, than any other so far suggested 

In any event, however, ns I have said, these conditions are not a 
defence for these defendants. The defendants then unlawfully 
placed a quantity of enow on the streets of the city, and are liable 
to an action in tort. The whole amount claimed in this action, 
however, is for the cost of removal of the snow which they three 
on the street at times at which the snowfall in a snowstorm was 
more than six inches—the information being derived from the 
Meteorological Observatory. It must lie admitted that, when there 
has been a snowfall of more than six inches on the level, it may lie 
taken for granted that “the quantity of snow or ice, etc.," at that
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time, ie more than aix inches, and the eecond part of condition 22 
applies, so as to give an action also in contract. But a difficulty in 
the way of the city suing in contract is said to arise from the 
alleged fact that the duty of removal under this clause arises only 
when the City Engineer directs not only the removal but a “point 
or points on or off the street” for the deposit. There wad a direc
tion to remove; and I think the direction to deposit some place off 
the streets etc. of the city was a sufficient direction as to “point 
or points”—there lieing an infinity of points outside the forbidden 
space, any of which would satisfy the Engineer. The defendants 
might complain if the Engineer were too stringent ami exac ting, 
hut not, I think, that he left them the whole world of land and water 
to choose from, saving only parts of one little city. The plaintiffs 
can, therefore, in my view sue in contract.

But it is unnecessary to decide that an action in contrac t lies: 
there is an action in tort, and the measure of damages is not dif
ferent in the two classes of cases.

3. As to the quantum, I think the plaintiffs have claimed a 
much smaller sum than they could rightfully recover, and therefore 
the defendants have not much to complain of. But the evidence 
is loose and not conclusive; and, if the defendants so desire, they 
should lie allowed a reference as to damages.

If the defendants so elect, the plaintiffs should have leave to 
amend, claiming a larger sum.

The defendants electing within ten days, they may have a 
reference as to damages only, with leave to the plaintiffs to amend; 
in which case the costs of the appeal and reference will he in the 
discretion of the Master, and the defendants will pay the costs up 
to appeal; if the defendants do not so elect, the appeal will be 
dismissed with costs.

I am unable to see that any argument can lie based by either 
party upon the application liefore His Honour Judge Winchester, 
and the award thereon of the 5th March, 1914.

I have received from the Chairman of the Ontario Railway and 
Municipal Board the following communication:—

"The attitude taken by the Board is identical with the view 
you express. If complaint is made that an agreement lietween a 
municipal corporation ami a street railway company under the
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Hoard's jurisdiction is not being performed, and an order of the 
Hoard is sought compelling performance in specie, the Board 
entertains jurisdiction, and in a proper case makes an order. But, 
if the claim is merely in debt or damages—for a sum of money 
certain or capable of being ascertained in respect of a breach of 
contract—the Hoard has taken the ground that such a claim shouhl 
he sued for in the Courts, and does not fall properly within its 
jurisdiction.”

Sutherland, J., agreed with Riddell, J.

Kelly, J.:—In the months of January and February, 1915, the 
respondents expended large sums of money in the removal from 
their streets of snow and ice, part of which, they say, the appellants 
were under obligation to remove, and having failed in that obliga
tion, the respondents were compelled to remove. To recover the 
cost of the removal of that part, this action was brought, and 
judgment was given on the 13th April, 1918, in the respondents' 
favour for $16,118.44 and costs. From that judgment the railway 
company now appeal.

The respondents base their claim chiefly upon Nos. 21 anil 22 
of the conditions attached to the agreement of the 1st September, 
1891, between the persons named therein as purchasers and the 
city corporation, which agreement, with the conditions anil tenders 
therein referred to, was validated by 55 Viet. (1892) ch. 99. By 
sec. 25 of that Act, conditions Nos. 21 and 22 were interpreted and 
construed.

Condition No. 21 is as follows:—
“The track allowances (as hereinafter sjiecified), whether for a 

single or double line, shall lie kept free from snow and ice at the 
expense of the purchaser, so that the cars may be used continuously ; 
but the purchaser shall not sprinkle salt or other material on said 
track allowances for the purpose of melting snow or ice thereon 
without the written permission of the City Engineer, and such 
permission shall in no rase be given on lines where horse power is 
used."

And condition No. 22:—
“If the fall of snow is less than six inches at any one time, the 

purchaser must remove the same from the tracks and spaces here-
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inafter defined, and shall, if the City Engineer so directs, evenly 
spread the snow on the adjoining portions of the roadway; hut 
should the quantity of snow or ice, etc., at any time exceed six 
inches in depth, the whole space occupied as track rllowanccs 
(vii., for double tracks sixteen feet six inches, and for single tracks, 
eight feet three inches), shall, if the City Engineer so directs, lie 
at once cleared of snow and ice and the said material removed ami 
deposited at such point or ]Kiints on or off the street as may be 
ordered by the City Engineer.”

Section 25 of the Act is:—
“25. And whereas doubts liave arisen ns to the construction 

and effect of sections 21 and 22 of the said conditions it is hereby 
declared and enacted that the said company shall not deposit 
snow, ice or other material upon any street, square, highway, or 
other public place in the city of Toronto without having first 
obtained the permission of the City Engineer of the said city or 
the person acting as such.”

For this removal from the track allowances the appellants made 
use of electric sweepers, which, by means of revolving brushes, 
throw the snow and ice on to the part of the pavement adjoining 
the track allowances. The right to use these sweepers was con
sidered bv the Court of Appeal in November, 1907, on an appeal 
by the city corporation from an order of the Ontario Railway and 
Municipal Board, and by a judgment of that Court on January 
22nd, 1908, City of Toronto v. Toronto Railway, 16 O.L.ll. 205, it 
was held that there was nothing in the conditions above referred 
to, or in sec. 25 of 55 Viet. (1892) eh. 99, to prevent the company 
from sweeping the small snowfalls or the large to the sides of the 
road by means of an electric sweeper, and (Meredith, J.A., dissent
ing) that, the purpose of the application having been to prevent 
the use of sweepers altogether, the appeal should be dismissed. 
Written reasons were given by three of the five members 
composing the Court. Two, Garrow and Meredith, JJ.A., were 
of opinion that in all cases the company were bound to remove 
the snow and ice after sweeping it to the side unless the City 
Engineer directed that it should be spread there. Osler, J.A., 
stated that, when the snowfall was less than six inches at a time, 
the company might leave it at the side of the road unless that 
would create a nuisance. The other members of the Court (Moss, 
C.J.O., and Maclaren, J.A.) concurred in dismissing the appeal.
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I call attention to the fact that the issue there was the right to 
use electric sweepers. It is manifest from a perusal of the reasons 
for judgment that there is no declaration of even a majority of the 
Court that, while the company were not exceeding their rights in 
using these sweepers, and thus throwing the snow and ice upon the 
part of the roadway adjacent to the track allowances, they were at 
liberty to deposit the material, and so let it remain there 
permanently.

The company's defence in the present action sets up that they 
have carried out all the obligations imposed upon them with regard 
to the removal of the snow and ice; that the removal thereof by the 
city was voluntary; and that, even if the alleged expenditure was 
made, the money was not expended bonû fide and for the purpose 
alleged in the claim, but was recklessly and wastefully expended 
for other purposes than the ostensible purpose of removing the 
obstruction to traffic.

An objection to the jurisdiction of the Court to entertain the 
action was also urged, on the ground that such jurisdiction now 
rests with the Ontario Railway and Municipal Board. My opinion 
is that the jurisdiction of the Court to hear and determine an 
action such as this is not ousted by the legislation from wiiich the 
Board derives its powers.

The first obligation imposed upon the company hy the con
ditions above referred to is that the track allowances shall be kept 
free from snow and ice at the company’s expense, so that the cars 
may run continuously. Any doubts that might have arisen from 
the peculiar wording of condition No. 22 in regard to the company’s 
obligation as a consequence of keeping the track allowances free 
from snow and ice in the manner directed by condition No. 21, are 
set at rest by the interpretation put upon these conditions (21 and 
22) by sec. 25 of the Act, that the company “shall not deposit snow, 
ice or other material upon any street, square, highway, or othei 
public place in the city of Toronto without having first obtained the 
permission of the City Engineer of the said city or the person 
acting as such.”

The judgment of the Court of Appeal above referred to declares 
the right of the company to use electric sweepers in clearing the 
track allowances, and though in this operation snow, ice, and other 
material so cleared are thrown upon the adjoining portion of the 
pavement, the judgment does not expressly sav and does not
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necessarily imply that the material when so thrown may remain 
where thrown without further obligation upon the company.

As I read the reasons for the judgment of the Court in the light 
of conditions 21 and 22 and of sec. 25 of the Act, and having in 
mind that the only issue then involved was the right to use these 
sweepers, the judgment went no further than to sanction their use 
as one step in the process of clearing the tracks and making such 
disposition of the ice, snow, and other material as the company 
are called upon to make by these conditions, ns explained anil 
interpreted by sec. 25 of the Act. It could not have lieen intended 
to override the positive language of this legislation, nor can it 
successfully lie argued that the judgment gave unqualified judicial 
sanction to an act which in itself might create a nuisance on the 
highway. On the evidence there can be no doubt that the snowfall 
which caused the accumulation, the removal of which has resulted 
in the present action, exceeded six inches. It is equally clear that, 
if not removed promptly from the portion of the pavement adjoin
ing the track allowances where it had been thrown in the process of 
its removal from these track allowances, it would have been a 
source of great danger to those using that part of the street for 
purposes of ordinary and usual traffic.

But it is urged by the appellants that, even if under obligation 
to remove from the streets snow, ice, or other material, etc., so 
cleared from the track allowances, it was not their duty to do so 
until the City Engineer had directed and indicated the place to 
which such material should be removed, thus implying that it was 
the duty of the respondents, through their engineer, to provide a 
place or places for that purpose. That seems an unreasonable 
interpretation to put on these conditions. When taken together, 
and as interpreted by sec. 25, what was evidently aimed at was that 
the company, when under obligation to remove from the part of 
the street adjacent to the track allowances material (snow, ice, 
etc.), cleared from the tracks, should not be at liberty to deposit 
it on other parts of these streets or on any street, square, highway, 
or public place in the city, unless with the permission of the City 
Engineer, and that in such case it must be deposited in such places 
as the City Engineer would not object to. What the Engineer did 
in this instance was to notify the company to deposit the snow, ice, 
and material now in question at some point “off the streets, squares, 
highways, and other public places in the city;" in other words, he
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stated his objection, and in plain language refused his permission 
to the deposit being made on any of these places—the very places 
proliibited by the conditions and sec. 25 referred to, unless with his 
permission.

The permission having been thus refused, it by no means follows 
that the respondents had any duty to select a place outside of these 
restricted or prohibited places where the deposit could be made. 
What the respondents were concerned in was that the place of 
final deposit chosen by the company should not be a place to which 
they (the respondents) had a right to object and did, through their 
Engineer, object. So far as it mattered to the respondents, all 
other places outside of these prohibited places were available to 
the company for that purpose, and if the company desired to make 
final deposit on any street, square, highway, or other public place 
in the city, of any snow, ice, or other material which they were 
under obligation to remove, that could be done only with the 
permission of the City Engineer or the person acting as such.

The Engineer’s permission not having been obtained, and 
particularly w hen it was made clear to the company that it would 
not be granted, it was then for the company to determine where, 
outside of the prohibited places, the final deposit should lie made. 
This view is not inconsistent with the conditions of the statute.

The appellants also object that the amount for which judgment 
has been given was not strictly proven at the trial.

An analysis of the statement setting out the claim shews clearly 
that the amount of it, if satisfactorily proven, is by no means 
excessive, but on the contrary that it is made up with liberality in 
favour of the appellants. Though proof was not made strictly, it 
seems to have been regarded by both parties as sufficient. If, 
however, the appellants desire proof with that strictness which 
they are entitled to exact, an opportunity should be afforded in a 
reference for that purpose, but at their risk as to costs; and, if the 
matter be so opened up, the respondents should be at liberty, if 
so advised, to amend their claim so as to meet the facts if the claim 
as already submitted is over-generous in amount to the appellants.

The respondents should have their costs to the time of the 
appeal; and, if the appellants elect to have the reference suggested 
above, then costs of the appeal and of the reference will be in the 
Master’s discretion; if the appellants do not elect, the appeal will 
be dismissed with costs.

Appeal dismissed, subject to a reference as to damages if desired.
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BLANCHARD v. NEVE.
New Brunswick Supreme Court, Appeal Division, Il nun, C.J., Grimmer a ml 

Chandler, JJ. April 17, 1919.

Judgment (| I F—46)—Motion for—Leave to depend—X.B. Judicature 
Act—Order 14.

Judgment on a specially endorsed writ for the amount endorsed on 
the writ, with interest ami costs, should only he ordered under order 14 
of the New Brunswick Judicature Act. 11101». where assuming all the 
facts in favour of the defendant, they do not amount to a defence in law. 
and where there is a triable issue, though it may appear that the defence 
is not likely to succeed, the defendant should not lie shut out from laving 
his defence before the court, either by having judgment entered against 
him or by being put under terms to pay money into court as a condition 
to obtaining leave to defend.

[Neil v. Balmain (1912), 11 D.L.K. 294, 41 N.B.R. 429, followed.|

Appeal by defendant from judgment and order of McKeown, 
C.J. K.B.D., allowing plaintiff to sign summary judgment under 
the provisions of O. 14 of the Judicature Act, 1909.

II. L. (lerow, supports appeal ; M. (1. Teed, K.C., contra.
The judgment of the court was delivered by 
Hazen, CJ.:—This is an appeal by the defendant from an 

order of the Chief Justice of the Court of King' Bench made 
under the provisions of 0. 14, authorizing the plaintiffs to sign 
judgment on a specially endorsed writ for the amount endorsed 
on the writ, with interest and costs.

The law which should govern in applications of thi sort is 
set out in the judgment in the case1 of Xeil v. Balmain (1912), 
11 D.L.R. 294, 41 N.B.R. 429, wherein it was decided that the 
defendant is entitled to leave to defend if the facts submitted by 
him which he alleges he can prove, raise a defence which ought to 
be tried. This judgment followed the law as laid down in Jacobs 
v. Booth’s Distillery Co. (1901), 85 L.T. 262, which decided that 
judgment should only be ordered under O. 14 where, assuming 
all the facts in favour of the defendant, they do not amount to 
a defence in law; and that where there is a triable issue, though 
it may appear that the defence is not likely to succeed, the 
defendant should not be shut out from laying his defence before 
the court either by having judgment entered against him or by 
being put under terms to pay money into court as a condition to 
obtaining leave to defend. In the language of Lord James of 
Hereford, the view which ought to be taken of 0. 14 is that the 
tribunal to which the application is made should simply determine 
—is there a triable issue to go Irefore a court or jury? It is not for
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that tribunal to enter into the merits of the case at all, and it 
ought to make the order only when it ran say to the person who 
opposes the order—you have no defence.

The respondents claim a balance due them of S30,">33.31, on 
an account arising out of a stock simulation. On the application 
for summary judgment, the appellant made affidavit that the 
respondents were engaged in supposed buying and selling of 
stocks for the appellant on margin, and that the respondents did 
not, at any time, deliver any of said stocks and securities, in 
pursuance of any alleged purchase or sale either on margin or 
otherwise to the ap|>el!ant, and that the appellant did not, in 
connection therewith, ever deliver any stocks or securities to the 
resirendents; and the appellant also claimed that he had lieen 
instructed by his solicitor that he believed that such transactions 
on margin where there has l>een no delivery of said stocks or 
securities by the plaintiff to the defendant or from the defendant 
to the plaintiff, are illegal, and alleged that his defence went to the 
whole part of the respondents’ claim. These facts and others 
were embodied in an affidavit that was laid before the Chief 
Justice of the King s Bench, and in reply thereto affidavits were 
read by Jolrn H. McLean, a former manager for the respondents, 
ai.u R. H. Metzler, which alleged that tlu appellant had signed a 
letter of acknowledgement of his liability to the respondents in 
his (McLean’s) presence in the office of the respondents, who were 
acting as brokers for the appellant in a purchase of stocks and 
securities on commission and on order of the appellant, and denied 
the statement that no stocks or securities were actually Ireught 
by respondents for the appellant or sold by them for him. The 
affiants further alleged that the respondents purchased the 
stocks and trends as ordered, and were always prepared to deliver 
the same to the appellant on payment of the amount unpaid to 
them on the purchase-price and interest, and that the appellant 
never paid the full amount of purchase-price of any stocks irought 
for him and never asked for or received delivery thereof, and that 
the respondents were always ready to deliver the same to the 
appellant upon payment, and that they held the same as security 
for advances made by them for him. After these affidavits had 
been read, time was granted to the appellant, who made an 
affidavit at a later date in which, after again affirming according
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to his knowledge, information and lielief, no stocks or securities 
of any kind were actually bought or sold by the resjwndents for 
him, alleged that a short time after the commencement of the 
said dealings and transactions and up to the time of their con
summation. John II. McLean, the manager of the respondent 
company, took absolute charge or control over said dealings and 
transactions, and furthermore that he, the apiiellant, was not 
allowed thereafter to have any say or opinion regarding subsequent 
alleged purchases and sales of stocks and securities. He also 
repeated in another paragraph that the said manager took absolute 
control of the said account, and at a time when he was supposed 
to lie indebted to the respondents in a sum not exceeding $1,000. 
which indebtedness accrued through the manager's bad advice 
on the rise and fall of stocks on the stock market, and that the 
manager requested him after admitting that his (the manager's) 
advise was responsible for the losses, to hand over to him for his 
exclusive control and management the said account, which the 
appellant did on the understanding that the appellant would 
endeavor to pay said alleged indebtedness; that the manager 
said respondents would not hold the apjiellant responsible in any 
manner, and that the said manager would, in the meantime, 
handle the account which would continue to Ire run in the name 
of the appellant; that the respondents’ manager thereupon took 
over the account and informed appellant on several occasions 
that the account was getting in a worse financial state, and in 
spite of protests on the apiiellant’s part the manager continued 
to control and operate the account in the appellant's name on 
his own initiative exclusively, without consulting the appellant, 
and continued to handle and ojierate it until the appellant was 
notified by the respondents as to his alleged indebtedness. No 
affidavit in reply to this was read liefore the Chief Justice of the 
King’s Bench.

Without expressing any opinion on the merits of the case, I 
am of opinion that there is a triable issue to go before a jury or a 
court. I do not think it can lie said to the appellant when opposing 
the order—“You have no defence. You could not by general 
demurrer if it were a point of law, raise a defence here. We think 
it impossible for you to go liefore a tribunal to determine the 
question of fact.” On the other hand, it does appear to me that
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N. S. there i- a fuir issue to be tried by a competent tribunal, and that
8. C. the order of the Chief Justice of the Court of King's Bench ought

Blanchard to be reversed, the respondents to pay to the appellant the costs 
both here and below. Appeal allowed.

CAN. THE KING v. McCarthy.

Ex. C. Exchequer Court of Canada, Audette, J. March 17, 1919.

Expropriation (§ III C—135)—Agreement of sale—Authority or 
minister — Jurisdiction — Arbitration — Compensate »n — Ship
yard— Earning capacity — Market value — Abandonment— 
Damages—Severance.

The Dominion Government, for the purposes of its shipyard at Sorel, 
Quebec, expropriated some shipyard property on Richelieu and St. 
Lawrence rivers. The owners, claiming eoni|>cnsation, set up an agree
ment for the purchase of the pro|ierty on behalf of the Crown entered 
into by the Minister of the Public Works, providing that payment there
for should be established by arbitration, and they contended that the 
Exchequer Court had therefore no jurisdiction to hear and determine 
the matter of comjiensation.

Held, that as the agreement failed to comply with the reouirements 
of art. 1434 of the Quebec Code of Civil Procedure, it was invalid as sub
mission to arbitration, and as no time was fixed the submission was 
revocable, by virtue of art. 1437, at the option of either party, and under 
the English common law at any time before the award.

2. The King has the undoubted right attached to his prerogative of 
suing in any court he pleases.

3. The Minister had no power, unless authorized by an order-in- 
council or statute, to bind the Crown with such agreement.

4. In fixing compensation for the expropriation of such projiertv its 
“earning capacity’ cannot be taken as the basis of the market value; 
the best test is what similar property sold for in the immediate neighbour-

5. In the valuation of the wharves, regard must be had to their present 
condition and allowance made for their depreciation.

G. Where part of the land expropriated was abandoned by the Crown 
held that the owners were entitled to compensation for the use and 
occupation of the land for the period held by the Crown, but that they 
could not claim any damages for injurious affection or severance of the land, 
inasmuch as the severed portion did not form a unit of the land expro
priated, and was, in fact, severed by a highway, apart from the fact that 
the abandoned land was sufficient for a shipyard at Sorel.

Statement. Information for the vesting of land and compensation there
for in an expropriation by the Crown.

E. Lufleur, K.C., E. H. Godin, K.C., and F. Lefebire, K.C., for 
plaintiff ; D. R. Murphy, K.C., A. Perrault, K.C., and P. St. 
Germain, K.C., for defendants.

Audette, J. Audette, J.:—This is an information exhibited by the 
Attorney-General of Canada, whereby certain lands at Sorel, P.Q.. 
were taken and expropriated, by the Crown, for the purposes of 
"The Sorel Government Shipyard," by depositing, on December
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18, 1915, a plan and description of such lands in the office of the 
registrar of deeds for the City of Sorel, P.Q., in which registration 
division the lands are situate.

Under such plan and description, as set forth in the informa
tion, the lands taken were composed of:—Area: Parcel No. 1, 
eastern part of lot 82, 98,(XX) sq. ft.; 2, eastern part of lot 84, 
114,400 sq. ft.; 3, lot No. 85, 280,000 sq. ft.; 4, south-east part 
of 86, 32,300 sq. ft.; making in all, 524,700 sq. ft., together with 
wharves and all constructions on such land erected l>oth by the 
Crown and the suppliants.

During the pendency of the trial, namely, on January 24, 
1919, the Crown, under the provisos of s. 23 of the Expropriation 
Act, abandoned the whole of parcel No. 1, eastern part of lot 82, 
98,000 sq. ft., together with an area of lot 85 of 45,163 sq. ft., 
making in all 143,163 sq. ft., which, being deducted from the 
total area of 524,700 sq. ft., leaves, as admitted by the parties, a 
total area expropriated of 381,527 sq. ft.

The Crown, by the information, offers the sum of $30,(KX) for 
the total area expropriated in 1915, and the defendants claim by 
their plea the sum of $378,400. made up as follows:—Land, 
$272,630.40; buildings, $19,500; wharves. $40,823; erections, 
jack screws, etc., $1,046.60; total, $334,(XX); adding 10%, $33,400; 
preparation of case, costs of plans, experts' services, expert wit
nesses and counsel, $11,000; grand total, $378,4(X).

The pleadings, either on behalf of the plaintiff or the defend
ants, have not been amended since the abandonment.

The sum of $1,046.60 has not been proven and has been aban
doned by counsel for the defendants.

As a preliminary plea to the present proceedings, by informa
tion under the Expropriation Act, the defendants set up the agree
ment of September 5, 1898, whereby, among other thngs, the 
defendants promised to sell and the then Minister of Public Works 
promised to buy the property in question upon the payment of 
a sum to be established by arbitration—and they contend that 
the Exchequer Court is not the proper forum to hear and deter
mine this matter, but that it should l>e submitted to a tribunal of 
arbitration.

As between subject and subject, under art. 1434 of the Code
32—46 D.L.B.
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of Civil Procedure, the submission must state the names and 
additions of the parties and arbitrators and the delay within which 
the award of the arbitrators must lie given. If this agreement 
or promise of sale on the one hand, and promise to buy on the 
other, can be treated as a submission, it fails to be valid under 
the provisions of the Code. Then under art. 1437 of the Code, 
“if the delay is not fixed, either of the parties may revoke the 
submission when he pleases”—and that is what was done in the 
present case. If the subject has the right to avail himself of these 
provisions, why would the Crown not have the same privilege?

Under the English common law a submission to arbitration 
was always revocable at any time before the award was made. 
Gauthier v. The King (1915), 33 D.L.R. 88, 15 Can. Ex. 444; 
(1917), 40 D.L.R. 353, 56 Can. S.C.R. 176.

Then the King, from time immemorial, has the undoubted 
privilege attaching to his prerogative of suing in any court he 
pleases.

Chitty on Prerogatives (1820), at p. 244, dealing with actions 
“by the King and Crown,” says:—

In the first place, though his subjects are, in many instances, under the 
necessity of suing in particular courts, the King has the undoubted privilege 
of suing in any court he pleases. . . . The Crown possesses also the 
power of causing suits in other courts to be removed into the Court of Exche
quer, where the revenue is concerned in the event of the proceeding, or the 
action touches the profit of the King, however remotely, and though the King 
be not a party thereto.

Moreover, there is the important question as to whether the 
Minister of Public Works could, under the circumstances, and 
without valid authority, hind the Crown. Unless authorized by 
order-in-council or by statute, a Minister of the Crown cannot 
bind his government. The Minister of Public Works, in the 
matter in question, has obviously no power to enter into such an 
agreement as set forth in ex. No. 24, without proper authority, 
and without the same he cannot bind the Crown in that respect. 
The question is so elementary that I shall confine myself in that 
respect to citing a few cases establishing that proposition, although 
the authorities are very numerous: Quebec Skating Club v. The 
Queen (1893), 3 Can. Ex. 387; Jacques-Cartier Bank v. The Queen 
(1895), 25 Can. S.C.R. 84; and The King v. The Vancouver Lumber 
Co. (1914), 41 D.L.R. 617, 17 Can. Ex. 329, affirmed on appeal to 
the Supreme Court of Canada on the 4th December, 1914.
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Therefore the plea to the legality of the present proceedings CAN.

in that respect is set aside.
Coming now to the question of compensation. The Kino

Ex. C.

The property in question is situate at St. Joseph de Sorel, P.Q., McC*‘RTHY
on the south-east side of almost the mouth of the Richelieu River, ----
where it meets with the St. Lawrence, at about 1,000 ft. from the Aud*tte,J- 
St. Lawrence. It originally formed part of the seigniory granted 
to Monsieur de Saurel, on October 29, 1072, where he had built, 
in 1005, a fort for the protection of the inhabitants from the incur
sion of the Indians. Then the seigniory was, under the English 
regime, in 1781, taught for the Government by Sir Frederick 
Haldimand, the then Governor and Commander-in-Chief : Tenure 
Seigneuriale, Pieces & Documents, 272; Bouchette (ubi supra);
Archives Canadiennes—1759, 1791, Short & Doughty, 539.

From Bouchette’s “Description Topographique de la Province 
du Bas Canada," published in 1815, we find that while the 
“ magasins, casernes et batiments du Gouvernement * were on the 
south-east side of the river, that the lots in question, on the west 
side of the river, were even at that early date used as a shipyard.
See pp. 224 and 227. The predecessors in title of the present 
defendants, their father and uncle, and the Molsons before Con
federation, were also using the property as such. Witness 
Beauchemin sax- that the McCarthys, to his knowledge, were 
building at > , from 1858 to 1870 or 1872. They were at Sorel
when he an ed there in 1850—and adds, he does not know how 
long before liis arrival they had been building there. Therefore, 
it may be almost said that these lands were, from tune immemorial, 
used as private shipyards.

While this property is a shipyard with many obvious advan
tages, it is not to my mind the paragon shipyard which seems to
exist in the minds of some of the witnesses called for the owners, 
who, actuated with the desire of proving overmuch, prove nothing 
which would have the effect of leading the court to a fair assess
ment of compensation herein.

Up to the time of the expropriation it was a shipyard with a 
somewhat limited capacity, where no very large vessels were ever 
constructed. Among the largest vessels built there were the 
“Acadia," 225 feet long, the “Fielding," and on lot 82 the “Que
bec," of a length of 288 ft. The main works of the yard really
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consisted mostly in yearly repairs to the several crafts wintering 
in the River Richelieu, and the construction of comparatively 
small boats and tugs. To build vessels up to 400 ft., th ways 
now in existence would be of no use. New ways would have 
to be built diagonal y, and some of the buildings removed to allow 
of it, s established by the evidence.

On l>ehalf o the defendants five witnesses were heard, who 
respectively valued the land alone as follows, viz. : witness Fraser, at 
60 cents; witness Swan, at 50 cents; witness Noble, lots 84 and 
85 at 75 cents, and lot 86 at 56 cents; witness Bishop, at 50 cent > 
and witn ,‘B St. George at 74 cents.

On l>ehalf of the Crown, witness Giroux valued the same lands 
at 2x/i cents and witness Couture at 2x/i to 3 cents.

How can we resolve this equation and reconcile such gap and 
difference in this valuation, if not by analyzing on the one hand 
the basis of such opinion, and on the other by the comparison of 
the prices paid in sales of properties in the neighbourhood—a 
most cogent manner to arrive at the real market value of such
property.

Let us now consider upon what basis these several valuat ons 
were arrived at. Witness Fraser, when valuing the land at 60 
cents (a valuation which would give for the 524,700 ft.—1314,820), 
says the way he arrived at that price is by considering that he 
would have to pay that sum for the land at any other site that 
had labour and deep water. He values, he says, the shipyard on 
its earning capacity. While on some occasions property has a 
special value attached to the locality within which it is situate, 
the fallacy of valuing it on its earning capacity is too obvious.

The land is looked upon merely as so much land, entirely apart from the 
personality of its owner. It might well be that two rival tradesmen held 
adjacent lots of land on the same street, similar in all respects, upon whicli 
they maintained their respective shops. One of them, by reason of shrewd
ness. foresight and good fortune, might be deriving a large return from liie 
business and would doubtless be unwilling to sell his land, and thus break up 
his established trade, for a sum considerably in excess of its market value— 
while the owner of the adjacent store, who found himself losing money from 
day to day, might be glad to dispose of his property at considerable sacrifice. 
If, however, the two stores were taken by eminent domain, the measure of 
compensation would be the same in each case. . . . The productive value 
of land, or the value of the land to its owner, based on the income he is able to 
derive from his use of it, is not the measure of compensation and is not material 
except so far as it throws tight upon the market value. In other words, what
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it sometimes called the value in use is everywhere repudiated as the test. So 
also the compensation cannot be measured by the value of the property to 
the party condemning it, or its need for that particular property: Nichols 
on Eminent Domain (1909), pp. 662, 663. Market value, and market value 
alone, is the universal test.

It would indeed lx? fallacious to increase or decrease tlie market 
value of a property by reason of the large or small business carried 
on upon the same by a particular individual, or to arrive at a con
clusion upon the conjecture or surmise of such a consideration. 
Pastoral Finance Ass’n v. The Minitier, 11914] A.C. 1083; Lake 
Erie & N. R. Co. v. Schooley (1916), 30 D.L.R. 289, 53 Can. 8.C.R. 
416.

Indeed, the “earning capacity” of a property depends mater - 
ally, if not exclusively, upon the industry, business energy, capacity 
of the individual, and upon the capi al at his disposal, who carries 
on his trade or business upon the property. It might, however, 
apply to a lesser degree in respect of a farm used for agricultural 
purposes. This property for years back has returned to its owners, 
under leases, $1,600 a year for a while, and in latter years $1,200. 
Should this t>e the exclusive test? This witness proceeded u|x»n 
a wrong basis, and liis evidence is of no avail to a court desirous o' 
arriving at a just and fair market value of these lands.

Witness Swan says he does not know the value of property at 
Sorel; but to get at his valuation, he adds up all the va ties and 
finds that the land in question is worth 50 cents a foot. He 
assume- the McCarthy property has railway communication, 
while the spur runs only on government property.

Witness Noble, who values lots 84 and 85 at 75 cents, and lot 
86 at 56 cents, bases his price on what a shipyard can do and 
can produce. The same observations made as to witness Fraser 
will equally apply to this witness, who would in the result make 
as part of the market value the prospective profits which might 
be derived from the property. He takes into consideration he 
fact that the land is sheltered and that there is no trouble from 
ice. This last point is, however, qualified in tlie evidence.

Witness Bishop, who values the land at 50 cents, lived most of 
his life n the United States. He examined the McCarthy prop
erty on January 7, 1919, and since the month of April, 1917, has 
l>een engaged in purchasing and designing the construction of hip- 
yards at Portland, Tacoma, New Jersey, Savannah, Georgia, New
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Orleans, Port Huron, Michigan and in British Columbia. He 
arrived at his valuation by taking nto considéra11 n the amounts 
that were paid (or land either upon rental basis or purchases at 
these several places. The danger of such basis is that while the 
value of land at the places above mentioned might lie worth that 
amount, he entirely overlooks the market price of property at 
Sorel.

Witness St. George, who values the land alone at 74 cents a 
foot, has a way of his own in arriving at that conclusion. He tells 
us that in arriving at that valuation, he is not basing himself at 
all upon the market price of real estate in that vicinity—stating 
it has nothing to do with it. But he takes the adjoining govern
ment property to the north of the McCarthy property, forming 
the c imer at the meeting of the Richelieu and the St. Lawrence, 
which he says is “ very low land," not a very suitable site for a ship
yard, and calculating the cost of putting this adjoining property 
in the same condition as that of the defendants, he arrives at his 
estimate of 74 cents, notwithstanding that he considers he would 
have on that property, to build crib-work, wharves on the St. Law
rence to protect it, to prevent the ice breaking in and damaging 
the vessels moored in front, besides piling, filling and dredging. 
He says the figures he has made with respect to this government 
property are higher than they would have been had he taken 
the Sincennes-McNaughton property as the object of comparison. 
This mode of arriving at the value of property at Sorel would be 
rather amusing if it were not so illogical. Were the court to adopt 
this witness’s figures and allow 74 cents a foot, which for the land 
alone would amount to $388,398, perhaps from no one more than 
from this witness, when off the witness stand, would it readily 
evoke an exclamation of astonishment. There is no parity between 
the two properties. It is of no help or assistance. Why was not 
such parallel established between the defendants' property and 
the several pieces of land going up the River Richelieu? It would 
have lieen more consonant, and from the McCarthy property 
travelling south-east up the river there are a number of properties 
available for shipyards, both below and above the bridge. Wit
nesses might be competent to pass upon the desirability and the 
selection of a site for the purposes of a shipyard, and choose its 
equipment and plant, and yet might prove wanting in the neces-
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sary knowledge of the local market value of the land required for 
the same. The engineering and mechanical knowledge does not 
necessarily carry w ithin its sphere the knowledge to properly appre
ciate the local market value of real estate, approached with the 
consideration of proper elements freed and untrammelled from the 
consideration of the value of land in other localities that have no 
common basis of comparison.

On behalf of the Crown, two witnesses, (liroux and Couture, 
were heard in respect of the value of the land, the former placing 
a value of 2x/i cents per square foot, and the latter 2x/i to 3 (rents 
a square foot. These two witnesses, to arrive at this conclusion, 
compare the property in question with properties similarly situ
ated at Quel>ec, Levis, Lauzon and Sorel. Indeed, the prices paid 
at Sorel in the several cases mentioned by them is, in a number of 
cases, most apposite and most cogent evidence. Among the sales 
at Sorel, mentioned by witness Giroux, is that of lot 81, to Sin- 
cennes-McNaughton, composed of 4 arpents and 33 perches, on 
January 17, 1905, and immediately adjoining lot 82, for $3,000— 
around 2 cents a foot. Lot 56, above the bridge, of an area of 
8 arpents and 88 perches, sold on June 7, 1918, for $3,100—used 
as shipyard—which is less than 1 cent. Then lots 76 and 81, 
composed of 10 arpents, were offered to witness, on the 8th or 9th 
December, 1918, for $30,000, which is equal to about 8 cents a 
foot. Witness Larocque also offered this property to Dr. 
McCarthy, a couple of years ago, for $30,000 or $35,000, reserving, 
however, the right to winter and moor his vessels in the front.

Witness Couture, while valuing the defendants’ property at 
so much a foot, as above mentioned, valued it as a whole at $22,000, 
and in that price he includes everything, not having the intention, 
he says, to make the government pay for the wharves it (the 
government) has built. 1 think, upon this argument, he is some
what astray, because while the government has built some wharves, 
the defendants or their predecessors in title, had also built some 
which are still in existence and which go to increase the value of 
the property. This witness says he based his valuation upon, 
first, its annual revenue; second, upon sales in the neighbour
hood and elsewhere of similarly situated properties. And, among 
others, he cites the following sales, at Sorel: On May 9, 1883, the 
defendants, the McCarthy estate, sold to the St. Lawrence Pulp &
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Paper Co., 229,804 feet in superfices, part of lot 8fi, shewn on 
plan ex. No. 1, for $4,500—alwut 2 cents a foot. Then he takes 
in consideration the offer, which he saw advertising the sale of the 
Canada Steamship Co.'s property at 3J-3 cents a foot. Other sales 
mentioned by this witness are that of June 22, 1881, by Allan to 
Sincennes-McNaughton, of lots 76 and 81, containing 233,610 sq. 
ft., for $4,500, a little less than 2 cents a foot. On May 29, 1918. 
the Leclerc Shipbuilding Co. purchased at less than a cent a foot 
lot 56, having an area of 368,060 feet, for $3,100, including a house, 
with some reservation in respect of the same. On May 26, 1918, 
the Leclerc Shipbuilding Co. leased from H. Paul part of lot 55, 
containing 149,149 ft., actually occupied with the construction of 
vessels, with a frontage of 500 ft. on the Richelieu, at an annual 
rental of $300. If that lease is capitalised at 5^%, it would he 
equal to 7f/i cents a foot. The evidence of these two witnesses 
for the Crown upon the value of land, especially when based upon 
sales of similarly-situated properties at Sorel, is most cogent. 
However, while the owner’s evidence is most exaggerated, I find 
that the Crown’s evidence, based upon such sales in the neigh
bourhood, is the !>est and the only safe starting point—yet I also 
find due consideration has not been given to the comparison of the 
McCarthy property with these Sorel properties. For instance, 
witness Giroux says that the Sincennes-McNaughton property is. 
like the McCarthy property, worth 2x/i cents a foot. I fear he 
overlooks the clear and obvious fact that the McCarthy property 
is higher, its topography is better, and the lands are improved, 
while the same cannot l>e said of the other properties.

We have here to deal with a good shipyard, having a limited 
capacity as to the sise of vessels which can l>e built there. The 
land, the soil itself, has lieen improved. The soil has lieen har
dened (dura), solidified from year to year by the refuse (deehetn) 
thrown upon the ground, says witness Giroux, speaking of the 
McCarthy property. Witness Boucher says that the nature of 
the soil is muddy (raseux), but from year to year the ground has 
been improved by (mâchefer) clinkers and cinders being spread 
upon the surface. Witness Noble, who examined the shipyard in 
1914, says this soil is of hard sand, and he finds the land has lieen 
built up, stiffened, piled and graded. Witness Badeux also says 
the surface has improved with age and usage. Moreover, the last
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witness, among others, has actually worked in materially improv
ing this property, especially as compared with the Sincennes- 
McNaughton property, by running in several hundred piles in Tea Kdu. 
the land for the purpose of the ways; hut he says that at present
the heads of the piles are brought up to the surface every spring -----
from the effects of frost and he had to cut them yearly.

A great deal has also been said a) unit the exceptional safety of 
the shipyards as against the ice; hut it has, however, in excep
tional cases lieen subjected to such a contingency on a few occa
sions. Witness Boucher, whose business has had to do, for the 
last 18 years, with the construction and repairs upon this shiji- 
yard, says that in the spring of 1903, in April, at the time of the 
debacle—the ice shove—in the 8t. Lawrence, the waters rose 
higher than those of the Richelieu. The ice ran into the entrance 
of the river and caused considerable damage. Then witness 
Beauehemin says that every spring, the waters rise and rover a 
certain portion of the shipyard, and the wharves lieing low, some 
of them are covered by water. He further says, he knows of only 
two inundations or floods at Sorel and that was in 18tkr> and 1896, 
lasting from four to five days. He denies or does not remember 
the flood of 1903. However, under the rule of presumption,
"Magi* credilur duobut tertibus affirmantibm quam mille negan- 
tibue," it must lie found that, liesides the yearly spring Hoods, .the 
place was subjected to these had inundations followed by serious 
damages.

Another very important fact to be considered, in respect of 
the prices paid on sales at Sorel, is, as admitted by defendants’ 
witness Beauehemin, that these lota, on the water front, at St.
Joseph de Sorel, between the McCarthy properties and he bridge, 
can also lie turned into shipyards—they are all adaptable, but not 
prepared. Even alove the bridge, the evidence shews there are 
shipyards in operation to-day.

Therefore, in endeavouring to arrive at a just and fair com
pensation, one must guard from lieing carried away by these 
exaggerated valuations testified to, and to weigh with judicious 
mollifications the plaintiff’s evidence. To allow the exaggerated 
amounts testified to in the evidence of the defence, based upon 
such erratic grounds, “would be"—in the language of Sir Samuel 
Evans in He S. S. Kim, Lloyd’s Prise Cases 1917—“to allow one’s
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eyes to l>e filled by the dust of theory and technicalities and to lie 
blind to the realities of the case.” The court has to steer a judicial 
course lietween the optimist and the jiessimist.

Tliis projierty must be assessed, as of the date of the expro
priation, at its market value in respect of the best uses to which it 
can lie put, taking in consideration any prospective capabilities, 
potentialities or value it may obtain within the reasonably near 
future—provided such capabilities can lie foreseen at the date of 
the expropriation. Such capabilities or adaptability are, after 
all, but an element in the general value and form part of the 
market value: Sidney v. North E. H. Co., [1914] 3 K.B. 629.

The owners after the expropriation should lie neither richer 
nor poorer than iiefore. It is intended that they should lie com
pensated to the extent of their loss, and that loss should lie tested 
by what was the value of the thing to them, not by what will lie 
its value to the party expropriating it: Grippe on Compensation, 
5th ed., 103.

From 1874 to 1890 the defendants derived a revenue from the 
whole property under lease, of the sum of $1,600, and thence of 
the sum of $1,200, as set forth in the evidence. Care must be 
taken to distinguish, as already said, between income from the 
property and income from the business conducted u|ion the 
property. And when the property is vested for the use to which 
the land is best adapted, for which it had lieen used for years and 
for which it is expropriated, it is certainly a safe working test of 
value which cannot be overlooked in arriving at the value of the 
property : Nichols, p. 172. In this case the evidence has some
what qualified the circumstances under which it was leased at 
the low rents mentioned. However, low rent and the incidents 
likely to determine the lease must be regarded : Halsbury, vol. 6, 
p. 37 et «eg.; Browne & Allan on Compensation, 99. After all, it 
is the commercial value of the land that is sought and not the 
capitalized value of the rental: Morgan v. London & N. IV. R., 
[1896] 2 Q.B. 469.

The defendants, somewhere around the years 1897 or 1898, 
under special circumstances, offered to the government for $19,000 
this property, the area of which is described in plan ex. 25. Sub
sequently thereto, during the year 1912, as appears in the order- 
in-council filed here as ex. G, another price of $150,000 is asked 
by the owners.
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An offer by the owner may at times be made with the object of 
avoiding controversy, to save the expense of litigation, when in 
want of money, and under such circumstances it would not l»e a 
determining test of the actual value: Nichols, p. 1195. And the 
case of Falconer v. The Queen (1889), 2 (’an. Ex. 82, is also author
ity for the proposition that where a claimant, for the purpose of 
effecting a settlement without litigation, had offered to settle his 
claim for a sum very much below that demanded in the pleadings, 
the court, while declining to limit the claim to the amount of such 
offer, relied u]xm it as a sufficient ground for not adopting the 
extravagant estimates made by claimant’s witnesses.

At the date of the expropriation, namely, on December 18, 
1915, the war was at its most momentous period, and if it had an 
effect upon property in Canada, it was certainly to its detriment, 
and it was a cause of depreciation w hich extended in respect of the 
class of property we are dealing with to the end of 1916 or the sitring 
of 1917. Witness Brown, heard in behalf of the owners, said the 
Sorel shipyard had Iteen declining and that there was not as much 
work done there by the government as in the past. As established 
by witness Duguide, after the war broke out there was quite a 
demand for the construction of submarine chasers, but that 
industry was concentrated at Quebec and Montreal—none at 
Sorel, while it might have affected it in the supply of some ancillary 
materials. The “Lusitania” was sunk in 1915, and the unre
stricted destruction by submarines was resorted to in 1917. In 
the fall of 1916, came a demand for larger vessels and enquiry for 
steel carrying vessels. None were constructed at Sorel. In the 
spring of 1917, when the shipping destruction began on a large 
scale, the Munition Board was instructed to enquire on l>ehalf of 
the Imperial authorities as to shipbuilding in Canada. This 
enquiry gave a stimulus, a spurt in this country in the demand for 
steel and wooden vessels. The real demand did not start before 
the spring o' 1917. The demand in 1916 amounted to mere 
enquiries, with perhaps the starting in the construction of a few 
vessels. This witness Duguide contends that there was a small 
number of vessels built at the Sorel shipyard, but a large amount 
of repairs were made there.

Having said so much, and taking into consideration all these 
circumstances, and more especially the prices paid for lands, and
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lande almost similarly situated, at Sorel, although not improved and 
piled aa the preeent shipyard, I am of opinion of allowing five rents 
a foot for the land taken. The prices paid at Sorel afford the 
heat and moat cogent teat and the safest starting ]>oint for the 
present enquiry into the market v alue of this property. The beet 
method of aerertainng the market value of property is to test it 
by sales in the neighliourhood. Dodge v. The King (1906), 38 Can. 
8.C.R. 149; Fitspatrick v. Town of New Liskeard (1909), 13 
O.W.R. 806, and numerous other cases decided by the Supreme 
Court of Canada.

The total area expropriated is 381,537 sq. ft., which, at 5 cents 
a foot, will amount to $19,076.85.

The value of the buildings upon these lands has been fixed by 
agreement at the sum of $18,250, with, however, reservation by 
counsel for plaintiff, to adduce evidence as to the value of the 
property as a whole, en bloc.

This leaves the question of the wharves still to be considered. 
Here the witnesses are very far apart. On behalf of the owners, 
witness Brown places upon the three wharves a value of $33,887.07 ; 
witness Fraser confirms witness Brown’s valuation ; witness Swan 
values them at $40,773; witness Noble at $65,000, and witness 
St. George at $34,104. On behalf of the Crown, witness Badeau 
values them at $19,797.75; witness Giroux at $8,997.86—allowing 
nothing for the approaches—and witness Heroux at $16,354.10.

Witness Badeau is a ship carpenter who has been working at 
Sorel, on the land in question, since 1874. He has worked at these 
wharves. His valuation is for the price of new wharves, from 
which he deducted one-quarter of the total price. He further 
states that while the lumber in the McCarthy wharves was nicer 
(plus beau), he adds that to-day they are gone (Ut sont finis). 
Since 1874, he says, we repaired them, but they have deteriorated. 
Witness Giroux exhibited in court some decayed pieces which he 
swore he had taken from these wharves. It is perhaps well to 
mention, en passant, that witness Brown, who places upon these 
wharves a value of $33,887, says that the life of such wharves is of 
about 30 to 40 years—30 to 35 years. If the wharves were already 
old in 1874—25% of their value already gone at that date accord
ing to witness Badeau—they would, accûiding to witness Brown's 
own view, be too old in 1915 to have any value, yet he values
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otherwise at 133,887, mating no allowance whatsoever for depre
ciation.

I am of opinion it is unnecessary to say any more upon this 
point, and taking into consideration all that has lieen testified to 
by the witnesses upon that subject, and the deduction that should 
be made for depreciation, I will accept the valuation of witness 
Heroux at the sum of *16,364.10.

As already mentioned, during the pendency of the trial the 
Crown has abandoned, under the provisions of s. 23 of the Expro
priation Act, tile whole of lot 82, containing 08,000 sq. ft., and 
part of lot 86, containing 46,163 sq. ft., making in all an area of 
143,163 sq. ft.

The defendants are making claim, as a result of the abandon
ment, for the value of the possession and usage by the Crown of 
the whole 143,163 sq. ft., Iietween the date of the expropriation 
and the date of the abandonment. They make no claim for 
depreciation or damage arising out of the abandonment with 
respect to lot 85; but they claim damages for such depreciation 
to lot 82, resulting, as alleged in the argument, from the severance 
of lot 82 from the rest of the defendants’ projierty.

On behalf of the defendants, witnesses Swan, Fraser, and 
J. M. McCarthy were heard with respect to the claim in connec
tion with the abandonment, while the Crown offered no evidence 
in that respect.

Witness Swan testified that the damages arise from the fact 
of not maintaining lot 82 as part of the whole shipyard. He con
tends that the lot is now deprived of the railway access, in that 
the railway had access to part of the yard connected with a tram. 
If lot 82 is detached, it thereby loses access to the railway and is 
deprived of the use of the machine shops already in the yard. He 
further contends that on the 400 ft. of lot 82 there is not sufficient 
room to build machine shops and construct vessels. He admits, 
however, the upper part of lot 82 is owned by the defendants. 
He considers the cutting off of the access to the railway as the more 
important reason of the two. If shops were built at the back of 
lot 82, it would mean duplicating the plant. It is not hurt with 
respect to skilled labour. He reckons the damages on the basis of 
50% decrease in the value of the land, and for the compensation 
in respect of the occupation, he would capitalize the value of the
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land and allow yearly rent at 6% upon the same. On cross- 
examination he says that lot 82, for the last 15 years, was used 
for mooring vessels on the front, and for storing materials in con
nection with the shipyard. Part of 82, hack of the 400 ft. from 
the river is vacant. Lot 82 cannot in future l>e independently 
used as a shipyard, hut it could he used for building small boats.

Witness Fraser contends that lot 82 is now worth less by 
reason of being separated from the larger part of the yard. He 
valued the land, as originally taken, at 60 cents, and says that as 
the result of the abandonment the land of lot 82 is now only worth 
36 cents a foot. He would value the compensation for the occu
pation of the lands on the same basis as the previous witness, at 
6% or 8%, adding it was to his knowledge that8% had lieen allowed 
under such circumstances. He says that, as part of the shipyard, 
it had a share of the water front, and direct railway connection, 
and contends the cost of a new siding or spur should he set off as 
against the value of the property. To make a shipyard of it, the 
building of a carpenter’s shop would be needed. On cross-exam
ination he says lot 82 would be “all right for a small proposition.”

Having so reviewed the short evidence upon this subject, 
brings us to the consideration of the merits of the claim.

As compensation for the loss of occupation of these 143,163 
sq. feet, con posed of lot 82 and part of lot 85, I will allow the 
compensation on the basis mentioned by me at trial. These 
143,163 sq. feet, at 5 cents a foot, would amount to $7,158.15. 
In addition to this, I am somewhat perplexed as to what sum I 
should allow to the defendants as compensation for their being 
deprived of the use and occupation of this piece of property. In 
renting property the owner should get more than 5% upon the 
value of the land, since out of such revenue he has to find a fair 
revenue over and above taxes, etc., and other known incidentals. 
It is often contended that the landlord should at least receive 
from the tenant 10% on the value of the property leased to allow 
him a fair return, free of taxes, etc. I am of opinion that if 8% 
were allowed on $7,158.15 from Decemlier 18, 1915, to January 24, 
1919, namely, 3 years and 38 days, making the sum of $1,777.57, 
that it would represent a fair and just compensation to the defend
ants for the loss of use and occupation of their premises during the 
period in question.
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Coming to the question of damage by way of injurious affec
tion, or severance, as put by counsel—which, coupled with the use 
and occupation above-mentioned, come within sub-s. 4 of s. 23 of 
the Expropriation Act—I shall now have to consider and take 
into account the fact of such abandonment or revesting in con
nection with all the other circumstances of the case, in estimating 
or assessing the amount to be fixed for the defendants claiming 
compensation for the land taken.

That part of lot 82, as described in the information and origi
nally expropriated, is separated from the other lots or premises 
expropriated, by a street which has been in existence for over a 
century. It is found in existence on a plan in Rouchette's Descri- 
tion Topographique de la Province du Ras Canada, published in 
1815, and mentioned as “Chemin de la Traverse,” and on the 
plans filed at trial as Montcalm St. Ivot 82 has always been 
severed by the street from the lots 84, 85 and 86, and the frontage 
of 82 cannot be taken, as mentioned by some of the witnesses, as 
part of a consecutive frontage with these other lota, l>ecause it 
would thereby obstruct the street. It could never be used as a 
whole with the other lots, placing a vessel partly on 82 and partly 
on the other lots. While there was bare unity of ownership in 
title, there was, so to speak, individual ty in the lot 82 thus sepa
rated from the other lots by the highway, and the frontage on the 
river always is limited to the actual size without possibility of 
enlarging it by uniting it with the other lots.

Ix)t 82 cannot consistently be made a unit with the other lots 
for the purpose of building vessels or moorage on the front; because 
i is physically separated by the h ghway from the rest of the 
property. It can l>e used in connection with the shipyard for 
storage, etc., as used in the past by the Crown, just as much as 
any other parcel of land in the vicinity might be used as a lumber 
yard for storage purposes. Rut that does not make it a unit with 
the yard in such a manner as if separated therefrom it would be 
damaged. See upon this subject the two leading cases of Cowper 
Essex v. Local Hoard of Acton (1889), 14 App. Cas. 153, and 
Hdditch v. C. AT. O. H. Co., 27 D.L.R. 14, [1916] 1 A.C. 536.

Moreover, the shipyard as a whole was not, and is not, com
posed exclusively of lands Itelonging to the defendants at the date 
of the expropriation, but was, and s, composed in a large measure
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ot both government lands and defendants’ lands, with |»rt of the 
plant and buildings on government property.

This lot 82 was never connected with the railway. In fact, the 
lots 84, 85 and 86 were really never connected with the railway; 
the railway spur or siding runs only on that part of the shipyard 
which l>elongs to the government, and did so before the expropria
tion. What induced the witnesses to testify in the manner they 
did was apparently because the yard, as a whole, had railway con
nection ; but it only had it because the railway ran on government 
property, but not on any part of the defendants' land in question 
herein.

The damages claimed as flowing from the abandonment, and 
as put by the statute “in connection with all the other circum
stances of the case,” is entirely a question of fact, and under the 
circumstances of the case I fail to see any other compensation 
allowable but that in respect of the use and occupation of such 
lands as aliove set forth.

The expropriated part of lot 82 has been all through the evi
dence and during the trial spoken of as having a frontage, on the 
River Richelieu, of 400 ft.; but if measurements are taken from 
the plans filed of record, both by the plaintiff and defendants, it 
will lie seen that it has not quite 300 ft. frontage. On its extreme 
southern side it may have a depth of about 400 ft. and on the 
extreme northern side slightly over 300 ft. However, at the back 
of that part expropriated and coloured red on some of the plans, 
the defendants own, as part of lot 82, another area of the same 
width and of a depth of about 300 ft.

In 1865, the steamboat “Quebec,” 288 ft. in length, was bu It 
upon lot 82, upon which there are now two wharves, an old and a 
new one. The plant used by the government shipyard, at Sorel, 
is partly on government land and partly on the McCarthy land. 
So that if the government at any time, had put an end to the.r 
tenancy, the McCarthy shipyard would have Iieen left with an 
incomplete plant or with less plant. This plant, which Irelonged 
to the defendants before the expropriation, is sold to and taken 
by the government and paid for.

Lot 82 by itself, including the part originally expropriated and 
that part at the back, is of itself large enough for the purpose of a 
shipyard at Sorel, especially when it is considered that the size of
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the vessels that are lieing and can he built there is limited. It is 
of a large enough area for a Sorel shipyard when it is considered 
that in the past the works of this shipyard consisted for a small 
portion in the building of small vessels and chiefly in repairs.

All of these considerations, coupled with the very imjmrtant 
fact that lot 82 is separated from the balance of the shipyard by 
the highway, led me forcibly to thi conclusion that no damage 
resulted to lot 82 from the fact that lots 84. 85 and 8ti have lieen 
expropriated and lot 82 abandoned. 1 have no doubt that the 
maintenance and development of a large shipyard at Sorel by the 
government, in all probability will increase as we go on, and would 
turn out to be of special, general advantage and lienefit to lot 82, 
which should perhaps lie taken info account by way of set off 
under the provisions of s. 50 of the Exchequer Court Act.

Therefore, in the wording of sub-s. 4 of s. 23, of the Kxpropria- 
tion Act, taking into account the fact of such abandonment or 
revesting of part of lot 82 in connection with all the other cir
cumstances of the case, in estimating or assessing the amount to 
be paid to the defendants, I have fixed the total amount of com
pensation in that respect at the sum of *1,777.57.

Recapitulation of the amounts allowed, via.}—For lands taken, 
*19,076.85; for the buildings, *18,250; for the wharves, *16,354.10; 
from the abandonment, *1,777.57; total, *55,458.52.

The business carried on upon the premises ever since 1874 was 
not so carried on by the owners, who for a number of years were 
endeavouring to part with their property. It is not a case w here 
10% can be allowed for compulsory taking.

Therefore, judgment will be rendered as follows:—
1. The lands and real projierty expropriated herein are hereby 

declared vested in the Crown from the date of the expropriation. 
2. The comjiensation for the lands and real property so expro
priated, with all damages arising out of or resulting from the 
expropriation and the abandonment, as above mentioned, is 
hereby fixed at the total sum of *55,458.52, with interest on the 
sum of *53,680.95 from December 18, 1915, to the date hereof, 
and on the sum of *1,777.57 from January 24, 1919, to the date 
hereof. 3. The defendants are entitled to recover from and be 
paid by the plaintiff the said sum of *55,458.52, with interest as 
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above mentioned, upon giving to the Crown a good and sufficient 
title, free from all hypothecs, mortgages, rents and incumbrances 
whatsoever, the whole in full satisfaction for the land and real 
property taken and for all damages resulting from the said expro
priation, as fully above set forth. 4. The defendants are entitled 
to their costs of the action.

Judgment accordingly.

TORGERSEN v. TRETTEVIK.
Alberta Su prone Court, Apjtellate Division, Harvey, C.J., Heck, Simmons and 

McCarthy, JJ. May 28, 1919.

Vendor and purchaser (§ I B—5)—Agreement providing for possession 
hy purchaser on payment of instalments—Failure to pay— 
Order giving vendor possession—Vendor accounting under 
contract.

An agreement for sale of land specifically provided that the right of 
the purchaser to occupy and enjoy the lands was u|>on the express con
dition that he would not make default in payment of the purchase price: 
default was made upon an intermediate instalment, long before the time 
provided for the completion of the agreement. The court held that an 
order, giving possession to the vendor was a proper one under the circum
stances. The order was very much in the interest of the purchaser, as 
all his rights, other than (Missession under the contract were preserved, 
and the land made to fulfil its earning capacities, the vendor supplying 
labour and capital, but under an obligation to account under the contract 
which was still sultsisting.

[Krom v. Kaiser (1915), 21 D.L.R. 700; (Ircene v. Appleton (1915), 
25 D.L.R. 333; Hill v. Spraid (1909), 2 Alta. L.R. 14H; Armstrong v. 
Auger (1891), 21 O.R. 98, referred to.)

Appeal from the order of Hyndman, J., ordering the defendants 
to deliver possession to the plaintiff of certain land. Affirmed.

G. B. O'Connor, K.C., for appellants.
//. //. Robertson, K.C., and //. V. Fieldhouse, for respondent. 
The judgment of the court was delivered by 
Simmons, J.:—This is an apjieal from the order of Hyndman, J., 

ordering the defendants to deliver possession to the plaintiff of 
section 17 and the south half of section 20, township 44, range 6, 
west fourth M., containing 900 acres on or before 3 weeks from the 
date of the order, and further ordering th. t the plaintiff make an 
accounting of the farming of said land during the summer of 1919 
and up to the first of Dccemlier, 1919.

The lands were purchased by the defendants under an agree
ment in writing dated April 25, 1918, the purchase-price was 
$40,320, payable $1,000 in cash and $3,000 principal and interest 
at 7% per annum on all the unpaid principal to be paid on Novcm-
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lier 1,1918, ami the balance and interest to lie paid by the defend-
ant, paying to the plaintiff one-half of the crop produced in each 8. C.
year till the whole was paid. Torgerhen

The agreement specifically provided that the defendants should 
have the right to occupy and enjoy the same until default l>o made 
in payment of the said sum of money or any part thereof on the 
days and times mentioned.

The agreement also provided that time was to he of the essence 
of the agreement.

The defendants made default in the instalment of principal 
of $3,000 and interest $1,422.20 due and payable on November 1,
ms.

On January 10, 1919, the plaintiff began an action alleging the 
default in payment and claimed: (a) s|>ecific performance of the 
agreement, (b) possession, (c) an account of what was due the 
plaintiff under the agreement, (d) sale of the lands if the default 
was not remedied and judgment personally against defendants 
for any deficiency, (e) alternately foreclosure of the estate and 
interest of the defendants.

One of the defendants by separate defence pleaded infancy 
and incapacity to either affirm or repudiate the contract.

All the defendants set up the following defences in their 
pleadings: (a) waver by the plaintiff of prompt payment of the 
moneys claimed to be due, (b) alternatively substitution of a new 
agreement in lieu of the agreement sued upon, (c) Statute of 
Frauds.

At the trial, the following facts were established: (1) The 
default by the defendants to make the payments due on November 
1, 1918. (2) The plaintiff was not the registered owner, but was a 
purchaser under agreements for sale which were in good standing. 
(3) That there were reservations of minerals in favour of the 
Canadian Pacific ltailway which might lie a cloud on title. (4) 
That the defendants were unable to make the payments and unable 
to purchase seed to sow the land in the spring of 1919. (5) No 
variation in the contract or waiver of the right of plaintiff to enforce 
payment on its due date was established.

The defendant tendered no evidence other than as to condition 
of title.

The trial judge reserved judgment on the claim for specific

Trettevik. 
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performance and the question of title, and gave an order for posses
sion as aliovc set out.

The appeal is based upon the ground that judgment for posses
sion should not have lieen granted in the absence of a decree for 
specific performance.

Krntn v. Kaiser (1915), 21 D.L.R. 700, Greene v. Appleton 
(1915), 25 D.L.R. 333, are relied upon, but I do not think they are 
applicable.

In the cases relied upon by counsel, the time had arrived for 
final completion involving the concurrent obligations upon vendor 
and purchaser of furnishing title upon the one hand and paying up 
in full the purchase price upon the other hand.

In the case under consideration default was made by the pur
chaser upon an intermediate payment, long before the time 
contemplated by the parties, and provided for in the agreement, 
for completion.

In Hill v. SpraiA (1909), 2 Alta. L.R. 148, Stuart, J., held that 
even where the agreement provided for the purchaser entering into 
possession the vendor would have the right to retake possession 
upon non-payment of an instalment, and that it does not follow 
that re-taking of possession rescinds the contract, but only that 
he is to retain possession as security for payment of the price.

The agreement under consideration specifically provided that 
the right of the purchaser to occupy and enjoy the lands was upon 
the express condition that he would not make default in payment 
of the purchase-price.

The purchaser is not asking for a rescission, but insists upon 
the right to keep alive the contract.

If the purchaser took the position that there was some defect 
of title apparent which would shew inability in the vendor to make 
title when the time for completion should arrive, the purchaser 
would be entitled to set this up as ground for rescission. During 
the intermediate life of a contract such as this, extending over a 
term of years, the purchaser cannot excuse himself from perform
ance unless he can shew that such performance would prejudice 
him. If the encumbrances placed upon the land by the vendor 
were greater in amount than the payments due or accruing due 
from the purchaser, a material consideration would arise as to 
whether a vendor should be let into possession on account of
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default of purchaser. No such consideration arises here, as the 
amounts owing by the vendor are much less than the payments S. C. 
due and accruing due from this purchaser. Toroersen

Armstrong v. A uger (1891), 21 O.R. 98, illustrates this principle, 'Trettevie
of equitable relief which the court will afford to a purchaser whose ----
interest may be endangered by the fact that there are encumbrances 8,mmw‘"J* 
upon the vendor’s title, and in such case the court will order the 
purchase-moneys paid into court or otherwise preserved to be 
available if necessary to protect title.

The order seems to be a proper one to make and is indeed one 
which seems to be very much in the interest of the purchaser as 
all his rights other than possession under the contract are preserved 
in the meantime and the land is to be made to fulfil its earning 
capabilities, where the vendor is supplying the labour and capital, 
but under the obligation to account for the same under the contract 
which under the order is a contract still subsisting with the mutual 
obligations of the parties in material respects undetermined.

I would, therefore, dismiss the appeal with costs.
Appeal dismissed.

TEMISKAMING TELEPHONE Co., Ltd., v. TOWN OF COBALT. ONT.

Ontario Supreme Court, Appellate Divin ion, Mulock, CJ.Ez., Riddell, Latchford, * •
Sutherland and Kelly, JJ. December Î0, 1918.

Companies (| III—31)-j-Cheation—Powers—Duration—Power op muni
cipality TO PREVENT EXERCISE OP POWERS—UNQUALIFIED CONSENT 
given—Proper construction op.

When parliament creates a corporation, authorizes it to carry on an 
undertaking and clothes it with |x>wer§ which, in the opinion of parlia
ment, are necessary or proper for the purpose of the undertaking, and 
fixes no limitation to the duration of such powers, they continue (unless 
a contrary intention appears in the Act), so long as the cor|>oration 
retains its corporate existence, and the same interpretation applies to 
incorporation by letters patent. Where the letters |>atcnt enable a 
municipal council to prevent the exercise of the company's powers on 
the public streets, by withholding consent to their user, or to qualify 
such consent by fixing a time limit, and there is no time limit fixed, 
qualifying the consent given to the coni|>any, it authorizes the com
pany to exercise its powers in respect to the streets so long as the powers 
exist. Upon the proper construction of the agreement, between the parties, 
the consent of the town coqioration was unlimited as to time.

[Temiskaming Telephone Co. v. Town of Cobalt, 43 D.L.H. 724, reversed.)

Appeal by the plaintiff company from the judgment of Statement. 
Middleton, J. (1918), 43 D.L.H. 724, 42 O.L.R. 385. Reversed.
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I. F. Hellmuth, K.C., for the appellant company.
II. H. Dewart, K.C., for the defendant town corporation, 

respondent.
Mulock, C.J.Kx.:—This is an appeal from the judgment 

of Middleton, J., 43 D.L.H. 724, 42 O.L.R. 385, and the sole 
question is, whether the plaintiff company is entitled to 
maintain its telephone lines on the public streets of the town of 
Cobalt. By letters patent granted by the Lieutenant-t iovemor in 
Council, under the Ontario Companies Act, the plaintiff company 
was incorporated as a telephone company, “with power to carry 
on within the district of Nipissing the general business of a tele
phone company, and for that purpose to construct, erect, maintain, 
and operate a line or lines of telephone along the sides of, or across, 
or under any public highways, roads, streets, bridges, waters, 
watercourses, or other places, subject however to the consent 
to lie first had and obtained and to the control of the municipal 
councils having jurisdiction in the municipalities in which the 
company’s lines may be constructed and operated, and to such 
terms, for such times, and at such rates and charges, as to such 
councils shall le granted, limited, and fixed, for such purposes 
respectively. "

The town of Cobalt is situate within the district of Nipissing, 
but had not been incorporated when letters patent issued; and, 
without municipal consent, the company erected telephone lines 
on streets then in the said district and now iy the saiil town. It 
also acquired from a certain other telephone company, the Hailey- 
bury and Cobalt Telephone Company, telephone lines erected by 
that company on streets in the said district (now in Cobalt), and 
now claims the right to maintain and operate all of those lines on 
the public streets of Cobalt.

Authorised by by-law of its municipal council, the Corporation 
of the Town of Cobalt, on the 19th June, 1912, entered into an 
agreement with the plaintiff company, which agreement is in the 
words following:—

“This indenture, made in duplicate this 19th day of June in the 
year of our Lord one thousand nine hundred and twelve, between 
the Temiskaming Telephone Company Limited, hereinafter called 
‘the company,’ of the first part, and the Municipal Corporation
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of the Town of Cobalt, hereinafter called ‘the town,’ of the second 
part, witnesseth that:—

“Whereas the company is about to make such changes to its 
system at the town of Cobalt and in the neighbourhood thereof 
as will enable it to secure a long distance connection for its sub
scribers at that exchange, and has expended a considerable sum 
to that end, and intends making further expenditure for that 
purpose, and has petitioned the town before the expenditure of any 
further sum to make definite the rights of the company to the use 
of the streets of the town:—

“Now the parties hereto, in consideration of the premises, for 
themselves, their successors and assigns, do mutually covenant 
and agree as follows:—

“1. The town hereby consents to the company exercising its 
powers by constructing, maintaining, and operating its lines of 
telephone upon, along, across, or under any highway, square, or 
other public place within the limits of the town, provided the 
opening up of such highway, square, or other public place for the 
erection of poles, or for carrying vires underground, shall be done 
under the direction and supervision of the town engineer, or such 
other officer as the town may appoint, and that the surface of such 
street or other public place shall in all cases lie restored to its 
former condition by and at the expense of the company.

“2. The company will indemnify and save harmless the said 
town, its officers and servants, from all manner of loss, damage, 
injuries, suits, claims and demands on account of the said tele
phone system either in the erection or operation thereof.

“3. The company shall not remove, cut, or trim any shade- 
tree within the town, without the consent of the town engineer or 
other officer appointed by the council, and without reasonable 
notice to the adjoining owner or tenant, if resident, and shall be 
responsible for all damage through such removal, cutting, or 
trimming.

“4. The company shall maintain an all-night telephone service 
in connection with its exchange in said town, and shall operate 
and maintain its system in accordance with such of the provisions 
of the Ontario Telephone Act and amendments thereto as apply 
to it.
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“5. The company will have its rates ratified by the Ontario 
Railway and Municipal Board and will make no change in its 
rates without the consent of the said Board.

“6. The company agrees to permit the town to use one gain 
on every pole erected and one duct in all underground conduits 
laid in the town for the use of the fire alarm system of the town 
or of any police patrol system the town may install, and the 
company agrees to keep the same in repair and supply all necessary 
material for such repair, free of charge.

“7. The town agrees that it will not, during the period of 5 
years from the 19th day of June, 1912, give to any person, firm, 
or company (other than the Temiskaming and Northern Ontario 
Railway Commission and the Temiskaming Telephone Company 
Limited) any license or permission to use any highway, square, 
or other public place within the limits of the town for the purpose 
of placing in, upon, over, or under any such highway, square, or 
other public place, any poles, ducts, or wires for the purpose of 
carrying on a telephone business.

“8. The company agrees every year during said period to give 
the town credit on any amount due the company by the town, 
either for rental of telephones contracted for by the town or for 
the upkeep of police patrol or fire alarm systems installed by the 
town, for a sum being 3 per cent, of the amount received by the 
company during such year for the gross rental of telephones 
within such town.

“9. That the said company shall not during the term of said 
franchise charge more than $40 per year for a business wall tele
phone and $20 per year for a private wall telephone in said muni
cipality.

“ 10. The company hereby agrees to use its utmost endeavours 
to obtain a connection between its system at Cobalt and the long 
distance telephone system of the Temiskaming and Northern 
Ontario Railway and the Bell Telephone Company of Canada 
Limited; this covenant to be without prejudice to the right of 
the town to compel the company to do so under the Municipal 
Act, 1912.

“ll. In as far as this agreement varies the agreement entered 
into between the parties hereto and dated August 15th, 1910, 
the terms of such last mentioned agreement so varied shall cease 
to have any effect. ”
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(The respective seals of the company and the municipal 
corporation and the signatures of the vice-president and secretary- 
treasurer of the company and the mayor and clerk of the town 
were duly affixed.)

The council’s authority to pass the by-law authorising this 
agreement is derived from an Act of the legislature of Ontario, 
being G Edw. VII. ch. 34 (Municipal Amendment Act of l'JOG), sec. 
20, which enacts that the councils of cities, towns, villages and 
townships, may pass by-laws “for permitting and regulating the 
erection and maintenance of electric light, power, telegraph and 
telephone poles and wires upon the highways or elsewhere within 
the limits of the municipality.”

The Corporation of the Town of Cobalt, contending that the 
agreement authorised the company to maintain its lines on the 
streets for 5 years only, was proceeding to remove the same from 
the streets, but was restrained by injunction; and we are now- 
called upon to construe the agreement above set forth.

By the first clause of the agreement the town “ consents to the 
company exercising “its powers" by constructing, maintaining, and 
operating its lines of telephone upon, along, across, or under any 
highway, square, or other public place within the limits of the 
town," etc. The “powers” here referred to are those given to 
the company by its letters patent, some of which are alrove set 
forth. The letters patent imposed no time-limit within which 
such powers might be exercised, and therefore they continue until 
terminated by competent authority. These powers the town 
consented to the company exercising on the streets of Cobalt; 
and such consent, lieing unqualified, must lie construed as not 
limited as to time.

The Legislature having, by the Ontario Companies Act, dele
gated to the Lieutenant-Governor in Council authority by letters 
patent to create corporations and to endow them with certain 
[rowers, the granting of such letters patent is a legislative act, 
and the same construction must l« placed on the language used 
in the letters patent as would 1« placed on the same language if 
in a private Act incorporating the company and creating its 
[rowers. When Parliament creates a corporation, authorises it to 
early on an undertaking, and clothes it with [rowers which, in the 
opinion of Parliament, are necessary or proper for the purpose of
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the undertaking, and fixes no limitation to the duration of such 
powers, they continue (unless a contrary intention appears in the 
Act) forever, which is another way of saying so long as the cor
poration retains its corporate existence, and the same inter
pretation applies to incorporation by letters patent. Here the 
letters patent enabled the municipal councils to prevent the 
exercise of the company’s powers on the public streets by with
holding consent to their user, or to qualify such consent, amongst 
other respects, by fixing a time-limit. There being no time-limit 
qualifying the consent given the company, it authorises the com
pany to exercise its powers in respect of the streets so long as the 
powers exist.

In the first clause of the agreement, in clear and unambiguous 
language, consent is given to the company to exercise “its powers” 
on the public streets without any limitation as to time, that is, 
for all time; and I am unable to find in any part of the agreement 
anything repugnant to or raising any doubt as to this tieing its 
plain intent and meaning.

In addition to this consent, the defendant corporation, by 
clause 7, agrees, for a period of 5 years, not to give, except to the 
Temiskaming and Northern Ontario Railway Commission, any 
license or permission to use the streets for poles, ducts, or wires 
for the purpose of carrying on a telephone business. There is no 
conflict between these two clauses, and full effect can be given 
to Ixith of them, the company being entitled by clause 1 to use the 
streets for all time, and by clause 7 to freedom for 5 years from any 
rival except the Railway Commission.

It was argued that the 5-year limit mentioned in clause 8 also 
limited to the same period the consent given by clause 1. I am 
unable to assent to this view7. The two clauses are wholly inde
pendent of each other. Clause 8 simply provides that during 
each year of the period of 5 years the company shall credit on any 
indebtedness of the town-a sum equal to 3 per cent, of its gross 
revenue in such year. At the end of the 5 years, the company 
is relieved from such obligation; but the clause is not open to the 
construction that, because the company is not bound to continue 
such credit after the 5 years, therefore the consent given by clause 1 
is also to terminate then. If such was the intention of the parties, 
it would doubtless have been so stated in the agreement.
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It has not been and it is not the privilege of the Court to make a 
new bargain for the parties, by reading into the agreement a term 
which the parties themselves did not incorporate in it. It was also 
argued that the words “during the term of said franchise,” weed 
in clause 9, meant “the period of 5 years,” and had the effect of 
limiting to 5 years the consent mentioned in clause 1. When the 
parties were framing clause 8, and intended its provisions to 
continue for 5 years only, they manifested such intention by using 
apt words, “during such period” (that is, the period of 5 years 
mentioned in clause 7.) If that same period of 5 years had been 
intended to apply to the provisions of clause 9, one might reason
ably have expected to find the like or similar language used in its 
application there, and not the words “during the term of said 
franchise,” which mean something very different.

The word “franchise” here referred to can have but one 
meaning, namely, the franchise created by the letters patent, 
including the powers in perpetuity thereby conferred on the com
pany. It acquired no powers from the Corporation of Cobalt, 
which could neither enlarge nor diminish any of the company’s 
powers—their only source l>eing the Lieutenant-Governor in 
Council. The dominant idea suggested by the words “during the 
term of said franchise” is that of a period of time co-extensive with 
the existence of the company. During such period, not the limited 
period of 5 years, the Cobalt telephone users are to enjoy protec
tion against higher rates. How are they after 5 years to enjoy 
this advantage if the consent ends in 5 years, and the company 
must then cease business in Cobalt? This provision in clause 9, 
entitling the citizens of Cobalt to the use of telephones, at rates 
not higher than those set forth in the clause, during the lifetime 
of the franchise, makes it abundantly clear, if it otherwise ad
mitted of any doubt, that the consent given by clause 1 to main
tain telephone lines on the streets was also intended to continue 
during the lifetime of the company's franchise.

For these reasons, I am of opinion that the Corporation of the 
Town of Cobalt is not entitled to cause the company’s poles etc. 
to be removed from its streets, and that this appeal should be 
allowed with costs, and that the judgment below should be set 
aside with costs, and in lieu thereof that judgment should be 
entered declaring the plaintiff company entitled to maintain end
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operate its telephone system on the public streets of the town, and 
restraining the defendant corporation from interfering with such 
right; the defendant corporation to pay the plaintiff company’s 
costs of the action.

Sutherland, J., agreed with Mulock, CJ.Ex.

Kelly, J.:—By a judgment of Mr. Justice Middleton of the 
21st March, 1918, he dismissed the action brought by the plaintiff 
company to establish its right to maintain and operate its tele
phone system in the town of Cobalt. The appeal is from that 
judgment.

The town of Cobalt is situate in the township of Coleman, 
formerly in the district of Nipissing, now in the district of Temis- 
kaming. Instructions were given on the 16th May, 1904, for the 
survey of that township; the survey was made and the plan 
thereof is dated the 1st October, 1904. The township was not 
organised, however, until the 14th April, 1906. On the 5th July, 
1905, the plaintiff company was incorporated. By an order in 
council of the 19th January, 1906, the “townsite,” as shewn upon 
the survey, was vested in the Temiskaming and Northern Ontario 
Railway Commission. On the 1st Decern tier, 1906, the Town of 
Cobalt was incorporated. On the 4th April, 1905, the Hailey- 
bury and Cobalt Telephone Company was incorporated, but it 
went into liquidation, and its assets were sold to the plaintiff 
company on the 15th April, 1906, telephone lines having prior 
thereto been constructed by both of these companies across 
portions of the land now included in the town.

The above facts I have taken from the reasons for judgment 
of the trial Judge.

By its charter of incorporation, the plaintiff company was given 
power “to carry on within the district of Nipissing the general 
business of a telephone company, and for that purpose to con
struct, erect, maintain, and operate a line or lines of telephone along 
the sides of, or across, or under any public highways, roads, 
streets, bridges, waters, watercourses, or other places, subject 
however to the consent to tie first had and obtained and to the 
control of the municipal councils having jurisdiction in the munici
palities in which the company’s lines may be constructed and
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operated, and to such terms, for such times, and at such rates and 
charges, as by said councils shall lie granted, limited, and fixed, 
for such purposes respectively.”

The part of the district of Nipissing in which the township of 
Coleman is situated became a part of the district of Temiskaming 
subsequent to the incorporation of the company.

After the Town of Cobalt was incorporated, additional tele
phone lines were constructed within the town-limits, but without 
the consent or approval of the municipality or the council thereof. 
In June, 1912, an agreement was entered into between the plain
tiff and defendant, and authorised by by-law No. 202 of the town, 
by which the town consented to the plaintiff exercising certain 
of its powers within the limits of the town. Upon this agreement 
also the plaintiff now relies.

There had been an earlier agreement of the 2nd April, 1910, 
which is not of importance here except as indicating the attitude 
of the defendant at that time in respect of any possible rights of 
the plaintiff or the assertion of such rights. One of its provisions 
is that the company “grants, permits, and allows” the defendant 
(the Corporation of the Town of Cobalt) to string the wires of the 
electric fire alarm systen and to place fire alarm boxes in connec
tion with the system on the telephone poles of the company in the 
town; but it expressly provides that the agreement shall not l>e 
construed in any way as an admission by the corporation (the 
town) that the company “has any right, privilege, or franchise 
of any kind whatsoever to erect the telephone poles of the said 
company in thé streets of the town of Cobalt or to string wires 
or other apparatus thereon. ”

The agreement of the 19th June, 1912, recites that “whereas 
the company is about to make such changes to its system at the 
town of Cobalt and in the neighbourhood thereof as will enable it 
to secure a long distance connection for its subscribers at that 
exchange, and has expended a considerable sum to that end, and 
intends making further expenditure for that purpose, and has 
petitioned the town before the expenditure of any further sum to 
make definite the rights of the company to the use of the streets 
of the town. ”

The parts of this agreement to which the plaintiff now attaches 
special importance are clauses 1 and 7 :—
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“(1) The town hereby consents to the company exercising its 
powers by constructing, maintaining, and operating its lines of 
telephone upon, along, across, or under any highway, square, or 
other public place within the limits of the town, provided the 
opening up of such highway, square, or other public place for the 
erection of poles, or for carrying wires underground, shall lie done 
under the direction and supervision of the town engineer, or 
such other officer as the town may appoint, and that the surface 
of such street or other public place shall in all cases he restored 
to its former condition by and at the expense of the company. ”

“(7) The town agrees that it will not, during the period of 
5 years from the 19th day of June, 1912, give to any person, firm, 
or company (other than the Tcmiskaming and Northern Ontario 
Railway Commission and the Temiskaming Telephone Company 
Limited) any license or permission to use any highway, square, 
or other public place within the limits of the town for the purpose 
of placing in, upon, over, or under any such highway, square, or 
other public place, any poles, ducts, or wires for the purpose of 
carrying on a telephone business.”

There arc other provisions as well which are urged as helpful in 
interpreting the real meaning of the agreement as a whole and 
particularly of clause 1.

The company, l>eing a creature of statute, has not and had not 
inherent powers, but only such as were conferred upon it by its 
charter of incorporation and the legislation which authorised the 
issue of the charter. These powers are not exercisable regardless 
of the rights of the municipalities or places in which the company 
desires to carry on the business which the charter clothed it with 
power to carry on.

Particularly is that so when, as in the present case, it is ex
pressly declared that the charter-powers are subject to the consent 
lieing first obtained of the municipal councils having jurisdiction 
in the municipalities in which the company’s lines may be con
structed and operated, and also to the control of these councils.

There is a clear distinction between the “powers” which were 
vested in the company by its charter, and the “right” to exercise 
these powers.

I am of opinion that this company had not the right to exercise 
the powers conferred upon it within the municipality into which it
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extended its operations, unless with the consent previously ob
tained from the council of that municipality : without that consent, 
such operations were unauthorised.

So far, therefore, as the plaintiff relies alone upon the pro
vision of its charter for the right to exercise its powers in what is 
now the town of Cobalt, it cannot succeed.

From anything that appears in the material before us, the 
necessary consent had not been obtained down to the 19th June, 
1912.

In determining what rights, if any, the agreement conferred 
upon the plaintiff two important considerations arise: (1) as to 
the power the municipal council then had to give consent or 
permission to the company maintaining and operating its lines 
within the municipality; ami (2) if the municipal council possessed 
such power, then as to the extent to which such consent or per
mission was given.

The council of the municipality had no inherent power to grant 
the permission or give the consent which would confer upon the 
company the right to exercise its charter-powers within the 
municipality, but depended for that power upon express legislative 
enactment.
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Bv sec. 559 of the Municipal Act, lt.S.O. 1897, ch. 223, by-laws 
may lie passed by the councils of cities, towns, and villages (4) 
“for regulating the erection and maintenance of electric light, 
telegraph and telephone poles and wires within their limits.” 
This was re-enacted in the Municipal Act of 1903, 3 Edw. VII. ch. 
19, as sec. 559 (4), and was repealed in 1900 by 0 Kdw. VII. ch. 34, 
sec. 20, which enacts that councils of cities, towns, villages, and 
townships may pass by-laws for “permitting and regulating the 
erection and maintenance of electric light, power, telegraph and 
telephone poles and wires upon the highways or elsewhere within 
the limits of the municipality.”

Sections 330 and 331 of the Municipal Act of 1903, 3 Edw. VII. 
ch. 19, deal with the granting by the councils of municipal corpora
tions of monopolies. Section 330 provides as follows:—

“Subject to the provisions of sections 331 and 332 of this Act no 
council shall have the power to give any person an exclusive right 
of exercising, within the municipality, any trade or calling, or to 
impose a special tax on any jierson exercising the same, or to
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require a license to be taken for exercising the same, unless author
ised or required by statute so to do; but the council may direct 
a fee, not exceeding $1, to be paid to the proper officer for a certifi
cate of compliance with any regulations in regard to such trade 
or calling.”

Section 331, sulv-sec. (1):—
“The council of every city, town and village may pass by-laws, 

granting from time to time, to any telephone company, upon such 
terms and conditions as may be thought expedient, the exclusive 
right within the municipality, for a period not exceeding 5 years 
at any one time, to use streets and lanes in the municipality for 
the purpose of placing in, upon, over or under the same, poles, 
ducts and wires for the purpose of carrying on a telephone business, 
and may on behalf of the municipal corporation, enter into agree
ments with any such company not to give to any other company 
or person for such period any license or permission to use such 
streets or lanes for any such purpose; but no such by-law shall 
lie passed, nor shall any such agreement lie entered into without 
the assent of two-thirds of the members of the council of the 
municipality being present and voting therefor.

“(2) Nothing in the preceding sub-section contained, or done 
by virtue thereof, shall limit or prejudicially affect any rights of 
any telephone company with respect to the use of streets or lanes 
for the purposes aforesaid, which existed on the 27th day of May, 
1894, nor shall the preceding sul>-section or any by-law passed or 
agreement made liefore the said date, prevent any municipal 
council from granting to any person permission to use streets or 
lanes for the purpose of a private telephone line for the use of such 
person, his servants, clerks or agents, or persons communicating 
with them.”

<Sub-section 3 of sec. 331 and sec. 332 are not material here.)
When the agreement of the 19th June, 1912, was made, these 

two sections (330 and 331) and sec. 20 of 0 Edw. VII. ch. 34 were 
in force. Section 331 was repealed by the Ontario Telephone Act, 
2 Geo. V. ch. 38, sec. 39, and by sub-sec. 1 of sec. 8 of that Act it 
wras enacted :—

“The council of every municipality may in the case of a county 
or a township with the approval of the Ontario Railway and 
Municipal Board, and in the case of any other municipality with
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the assent of the municipal electors, pass by-laws for granting 
to a telephone company, upon such terms and conditions as may 
be deemed expedient, the right to use any of the highways, sepia res, 
or lanes in the municipality for placing in, upon, over or under 
the poles, cables, ducts and other wires for the purpose of its 
business. ”

Section 20 of 0 Kdw. VII. ch. 34 is wider in its effect than the 
section for which it was substituted, and authorises councils to 
pass by-laws to “permit ” as well as to “regulate,” and it puts no 
limit upon the time during which the right given bv the council 
by such by-laws shall externI.

The respondent's argument proeewled along the line that the 
general terms of clause 1 of the agreement arc qualified, as to the 
time for which its consent was given, by the tenue of clause 7, 
assisted by the provisions in clause 9.

These two clauses (1 and 7) deal with separate and indc|H*ndent 
matters, and are not necessarily to Ik* read together, except in so far 
as clause 7 gives- to the apiiellant the added advantage of an 
exclusive right within the town for o years. Standing by itself, 
clause 1 puts no limit upon the time for which the town's consent 
was given, and the evident pur|x>se of clause 7 was not to cut 
down that time to 5 years, but to confer ujx»n the company the 
exclusive right for 5 years which the municipal council had the 
right to grant under the alnive referred to section, 331.

Had clause 7 not been introduced into the agreement, there 
could have Ikh*ii no question of the time; and, if it was intended 
that the company’s right to carry on its operations within the 
tow n should Ik* limited to 5 years, it should have l>een so expressed.

Reading the whole agreement, 1 am unable to say that it 
limits the operations to 5 years, though it is quite clear that it 
limits the company’s exclusive right to that time.

The learned Judge was of opinion that sec. 331 is not merely an 
exception to the general provisions of sec. 330, against the granting 
of a monopoly, but is far more radical. With great res|>eet. I am 
unable to agree with that view. Nor do 1 agree with the pro
position of counsel that the language of clause 8 of the agreement 
and the use of the words “term of said franchise” in clause 9 
have such application to the general language of clause 1 as
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necessarily to limit the time for which the consent of the town was 
given.

My opinion is that, while the exclusive right given by clause 7 
was limited to 5 years, the municipal council had authority to pass 
the by-law for giving the consent which the respondent assumed 
to give by clause 1 of the agreement, and that the time for which 
such consent was given was not, as contended by the respondent, 
limited to 5 years, the 5 years mentioned in clause 7 applying only 
to an exclusive right for that time.

The appeal should tie allowed and the judgment below set 
aside, lioth with costs; and judgment should be entered for the 
plaintiff (with costs) in accordance with the above findings and for 
*300 damages; if either party lie dissatisfied with this amount, 
the matter may be spoken to.

Riddell, J. (dissenting) :—This is an appeal by the plaintiff 
company from the judgment of Mr. Justice Middleton, 43 D.L.R. 
724, 42 O.L.R. 385.

The learned trial Judge has set out all the material facts (with 
one exception, shortly to he mentioned).

It seems to have been urged at the trial that the company had 
some rights on the streets liefore and dehors the agreement with 
the town; but that was not urged before us, the appellant com
pany avowedly resting its whole case on the agreement.

In my view, the company could not successfully contend for 
any such rights, in view of the provisions of its charter.

The rights then of the parties are admitted to depend on the 
agreement.

On the argument there was much discussion as to the power of 
the town to make the agreement: in my view, that need not be 
decided. If the agreement was ulira vire», the plaintiff company 
has no rights; it must rely on the agreement or it is out of Court. 
Admitting the validity of the agreement, it remains to interpret 
it—and for this purpose I think clause 9 should be borne in mind:—

“9. That the said company shall not during the term of said 
franchise charge more than *40 per year for a business wall tele
phone and *20 per year for a private wall telephone in said muni
cipality.”

The “said franchise” can refer only to the right given by 
clause 1 to the plaintiff company, of “exercising its powers by 
constructing, maintaining, and operating its lines of telephone,”
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etc.; that this franchise has a “term” is expressly stated by 
clause 9. “Term” is not properly applicable to anything in 
perpetuity, but the word imports termination at some time, 
primarily of course after a fixed number of years, but not im- 
properly on the occurrence of death of the termor.

Even without this clause, 1 should have come to the same 
conclusion as my brother Middleton; but this clause seems to me 
to l)e conclusive.

I would dismiss the appeal with costs.
Latchixîrd, J., agreed with Riddell, J. Appeal allowed.
Ed. Note.—Since the above case went to press the decision has been 

reversed by the Supreme Court of Canada, and the judgment of Middleton, J., 
restored. The case will be reported in an early issue of the D.L.R.

THE KING v. CORRIGAN.
Saskatchewan Court of Ap/tccd, Lamont and Elwood, JJ.A. and MacDonald, J. 

ad hoc. A/tril 12, 1919.
Trial (§ V B—275)—Criminal—Retirement of jury—Improper con

duct OF CONSTABLE IN CHARGE—DISCRETION OF JCDGE AS TO 
DISCHARGE OF JURY—SEC. 959 (3) CltlM. CODE.

Where a judge is trying a criminal case with a jury and it is brought 
to his attention before the jury have returned their verdict, that the 
constable in charge of the jury, has been present in the room with them 
for a considerable time while they were considering the verdict, the 
judge, if of the opinion that the disobedience of the constable might lead 
to a miscarriage of justice may, under s. 959 (3) of the Criminal Code, 
discharge the jury, or if he be of opinion that the accused cannot be 
prejudiced thereby he may allow the jury to bring in their verdict as 
though the directions of the section had been followed.

Appeal by way of stated case in an action for theft under 
s. 384 Crim. Code. Affirmed.

P. E. MacKentie, K.C., for the Crown.
T. A. Lynd, for the accused.
The judgment of the court was delivered by 
Lamont, J.A.:—The case as stated by the Chief Justice is as 

follows:—
The accused was tried by me with a jury at Saskatoon on the 5th and 

6th of February last and convicted on a charge of theft from a railway car 
under s. 384 of the Criminal Code.

It was brought to my attention before the jury returned their verdict 
that the constable in charge of the jury had been present in the room with 
them for a considerable time while they were considering their verdict. The 
constable did not interfere with the jury in any way, by conversation or 
otherwise, but was merely present during a part of their deliberations.

At the request of counsel for the accused, I have reserved the following 
question for the opinion of the Court of Apjieal.

Should I have discharged the jury under the above circumstances before 
taking their verdict, and tried the accused over again?
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S. 959 reads as follows:—
959. If the jury retire to consider their verdict they shall be kept under 

the charge of an officer of the court in some private place, and no person other 
than the officer of the court who has charge of them shall be permitted to 
speak or to communicate in any way with any of the jury without the leave 
of the court.

2. Disobedience to the directions of this section shall not affect the 
validity of the proceedings.

3. If such disobedience is discovered before the verdict of the jury is 
returned, the court, if it is of opinion that such disobedience might lead to a 
miscarriage of justice, may discharge the jury and direct a new jury to be 
sworn or empanelled during the sitting of the court, or postpone the trial on 
such terms as justice may require.

The contention made on behalf of the accused was that the 
jury were not kept in a private place so long as the officer in charge 
remained in the same room, and the following cases were cited: 
Rex v. O'Connell (1845), 1 Cox. C.C. 410; Rex v. WUlmont (1914), 30 
T.L.R. 499; Goby v. Wctherill, [1915] 2 K.B. 674.

The last case was a civil case in which the facts were identical 
with the case at bar. The town sergeant, to whom the jury had 
been entrusted, remained in the room for some substantial time 
while the jurors were deliberating.

In giving judgment Bailhache, .1., said (p. 675):—
The principle is that the jury are entitled, and bound, to deliberate in 

private. If a stranger, whether an officer of the court or not, is present for a 
substantial time during their deliberations, then the verdict is vitiated. I 
regret having to come to this conclusion, for I daresay that no harm was 
done.

And Shearman, J., said:—
It is a cardinal principle of the jury system that a jury must deliberate in 

private. In the present case, during a substantial part of the time when the 
jury were deliberating, a stranger was present, namely, the town sergeant, 
and I cannot regard that as an immaterial or unimirortant fact. I agree, 
therefore, that the apiieal must be allowed.

This case would be a strong authority in favour of the accused, 
if the statute under which it was decided had l>een the same as 
our Criminal (’ode. But sub-s. 2 of 959, above quoted, expressly 
provides that disobedience to the directions of the section shall 
not affect the validity of the proceedings. In the face of this 
statutory declaration, the authorities cited on liehalf of the accused 
seem to me to be beside the question. The disobedience of the 
constable was discovered before the jury returned their verdict. 
In such a case suIhs. 3 governs. If the trial judge be of opinion 
that the disobedience might lead to a miscarriage of justice, he
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may discharge the jury. If the trial judge lie of opinion that the 
accused cannot be prejudiced thereby, he may allow the jury to 
bring in their verdict as though the directions of the section had 
been followed. The Chief Justice in this case was evidently of 
opinion that, as the constable did not speak to the jurors, or in 
any way seek to influence their verdict during the time that he was 
in the room, his mere presence there could not lead to any mis
carriage of justice. I agree with that conclusion, and would 
answer the question reserved in the negative.

Judgment accordingly.

MONTGOMERY v. HUNTER.
Alberta Sufireme Court, Apjmllate Division, Honey, C.J., Berk, Simmons and 

McCarthy, JJ. May 28, 1919.
Interpleader (§ II—20)—Order directing an issue—Necessary re

quirements of—Judge should settle issues between parties.
In an interpleader matter the judge, by order, directed an issue 

“whether the stock transfer in question in this action (Montgomery v. 
Hunter, administratrix) is the property of the said Montgomery as 
against the said Hunter." Held that this form of issue was wrong for 
two reasons: (1) It was the traditional form adopted in the case of a 
contest between an execution creditor and a claimant to goods seized 
under execution. It was not appropriâte to a contest between two 
claimants to goods, where neither of their respective titles depended 
upon some title overriding the title of a third lierson. (2) There was 
nothing on the face of it to shew the nature of the claim of either party 
or the grounds upon which cither sought to invalidate the claim of the

The Master or judge should in cases of interpleader settle the issues 
between the parties, being careful to make them specific and so as to 
cover all the points really in question. If he finds thut he cannot con
veniently settle the issues himself at the time the application is before 
him, he may direct that the parties should exchange pleadings, and 
thereby settle the issues.

[Elves v. Pratt, 32 D.L.R. 670; StapLy v. C.P.R. (1912), 6 D.L.R. 
97, referred to.J

Appeal by plaintiff from the orders of Scott, J., and Walsh, 
J., in an interpleader issue, order of Scott, J., set aside, order 
of Walsh, J., varied.

S. H\ Field, for plaintiff.
H. II. Parlce, K.C., for defendant.
The judgment of the court was delivered by 
Beck, J.:—This is an interpleader matter. Walsh, J., by 

order directed an issue “whether the stock transfer in question 
in this action (Montgomery v. Hunter, administratrix) is the 
property of the said Bessie Montgomery as against the said 
Josephine Hunter.”
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The order provided for the examination for discovery of 
both parties. In the course of the examination of the plaintiff 
in the issue she was asked to produce a number of documenta 
or parta of documents, which in the course of her examination 
she either directly or indirectly admitted were in her custody, 
power or control. She refused to do so. An application to 
compel her to do so was made to Scott, J., who made the order 
asked. From that order the plaintiff in the issue appeals on the 
ground that Scott. J., erred in holding that the plaintiff was 
bound to produce documents which she declared to be irrelevant 
and immaterial and should have examined the documents with 
the view of ascertaining whether or not the extracts produced 
by the plaintiff were the only material documents.

The order of Scott, J., as taken out is much too wide in its 
terms. It requires the plaintiff to answer any and all questions 
in any wise relating or referring to any dealings or transactions 
between her and the deceased in her lifetime .and to bring with 
her and produce at such examination all letters, correspond
ence, documents and paper writings which she refused to 
produce upon such examination, together with all other letters, 
correspondence, documents and paper writings relating to or 
in any wise connected with any dealings or transactions between 
her and the deceased during the years 1917 and 1918.

Counsel for both parties virtually agree that Scott, J., ought 
to have inspected the various documents in order to judge 
which, if any of them, ought to have been produced in accord
ance with the decisions of this court in Stapley v. C. P. R. 
(1912), 6 D.L.R. 97, 180 ; 5 Alta. L. R. 341. There was an 
attempt to agree upon a variation of the order from this point 
of view, but counsel failed to agree upon the extent to which 
the documents should be deemed to be relevant.

After the appeal from the order of Scott, J., was launched, 
the plaintiff made an application to vary the order of Walsh, J., 
by providing that pleadings should be directed for the purpose 
of defining the issues between the parties. By consent this 
motion was adjourned to be heard by this Division at the same 
time as the appeal from the order of Scott, J.

For the most part the difficulty in the case which has been 
the occasion of this appeal arises from the indefiniteness of the 
issue directed.
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In Elves v. Pratt (1916), 32 D.L.R. 670, 11 Alta. L.R. 134, ALTA, 
in giving the judgment of this Division I made some remarks s. C. 
upon the desirability of the masters and judge in chambers, Montoom-
when directing issues, making them specific and, in appropriate krt

cases, distributive and multiple. That was a sheriff’s inter- Hcnteb.
pleader issue, a form of issue which is so much the most common a^dTi.
that practitioners have a tendency to follow the old forms in 
such cases in cases arising otherwise. In former times the 
sending of issues for trial before a jury was very common. In 
modem practice the practice of directing an issue or issues to 
be tried by a judge with or without a jury is prevalent.

In Selon on Decrees, 6th ed., pp. 378 et seq., are forms of 
issue to try such questions as :—

Whether E. is the heir at law of the testatrix.
Whether J. is the eldest or only son of M. the wife of P. by the said P. 

lawfully begotten.
(1) Whether the bond and warrant of attorney, etc., was obtained from 

the plaintiff by any fraudulent representation by the obligees or any of them.
(2) Whether the same was obtained by any untrue representation.
(3) Whether the same was obtained by any fraudulent concealment or 

suppression by the obligees or either of them.
(4) Whether the bond, etc., was given to secure any debt or liability, 

ether than the whole or part of the balance due from P. to the firm in the 
pleadings mentioned.

Whether M. at the time of the indentures, etc., was of sound mind, 
understanding and capacity to execute the said deeds.

So in the present case the issue ought not to have been put:
"Whether the stock transfer in question in this action is the 
property of the said Bessie Montgomery as against the said 
Josephine Hunter.’’ This form of issue in such a case is wrong 
for two reasons: (1) It is the traditional form adopted in 
the case of a contest between an execution creditor and a claim
ant to goods seized under execution. That is why the form 
includes the words “as against the’’ defendant to the issue.
It is not appropriate to a contest between two claimants to goods 
or some specific interest in goods, where neither of their respect
ive titles depends upon some title over-riding the title of a 
third party. Even in the case of a sheriff’s interpleader I think 
it would in many cases be wise to abandon the traditional form 
and state a question raising specifically the real point in ques
tion; for instance, the validity of a chattel mortgage. (2) The

' il
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form of issue is far too indefinite. There is nothing on the face 
of it to shew the nature of the claim of either party or the 
grounds upon which either seeks to invalidate the claim of the 
other.

In the present ease 1 think a convenient form of issue would 
have been: “(1) Whether there was a completed gift of 100 
shares in the Clover Bar Coal Co., Ltd., from J. F. Hunter, 
deceased, to Bessie Montgomery by virtue of the execution and 
delivery of certain transfers of said shares dated, etc.,” to which 
might have been added further questions upon the defences 
proposed to be relied upon by the defendant.

In other words, the master or judge in such cases should 
direct the trial of one or more questions, the answers to which 
would determine the one or the several questions really in issue 
between the parties. He should, however, not permit them to 
multiply the issues by raising all possible points that can be 
thought of, but should direct only such issues as on proper 
material he is satisfied there is just ground for either party 
raising. See Brown v. McClintock (1873), L.R. 6 H.L. 434 at 
463.

Some of the rules referring to the settlement of issues are 
rules 224, 228, 229, 498.

I think as I have said that in the majority of cases the master 
or judge should in cases of interpleader settle the issues between 
the parties, being careful to make them specific and so as to 
cover all the points really in question, but I see no reason why 
if he finds he cannot conveniently settle the issues himself at 
the time the application is before him, he should not direct that 
the parties should exchange pleadings and thereby settle the 
issues. The very purpose of pleadings is to settle the issues 
between the parties. R. 228 authorizes a judge to define the 
issues of fact if the pleadings do not sufficiently define them. 
This is seldom done because the same end can be achieved by 
ordering particulars.

Again where by inadvertance or otherwise an issue in the 
sense of a question sent for trial turns out to be not sufficiently 
specific, I see no reason why it should not be supplemented by 
particulars. Our r. 256 clearly covers such a case; it says: “A
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further and better statement of the nature of the claim or 
defence and better particulars of any matter stated in any 
pleading, notice, or written proceeding requiring particulars, 
may in all cases be ordered upon such tenus as to costs and 
otherwise as may seem just.”

I think it is wholly unsatisfactory to deal with the matter 
of this appeal until we know with definitiveness what are the 
real specific issues between the parties and that consequently 
we should direct both parties either to give particulars or to 
exchange pleadings, the plaintiff—claiming as we understand 
by way of gift, by means of a transfer of the shares in question, 
should state, I think, the date of the transfer and the date and 
circumstances of the delivery of the transfer; the defendant 
ought to give the grounds upon which he proposes to defeat the 
plaintiff's claim and these grounds should be stated specifically, 
e.g., a denial of the transfer, a denial of the delivery, the point 
of law that the delivery such as it was. is not such a delivery as 
to perfect the gift so as to make it irrevocable; it would no 
doubt be a possible defence to such a claim that there was duress, 
undue influence or fraud practised by the donee upon the donor, 
which induced the gift, but we arc agreed, rejecting the argu
ment of counsel for the defendant, that it would be no defence 
to such a daim raising as it does, a question of gift or no gift, 
to set up that the gift was fraudulent and void as against cred
itors. To attack the gift on that ground in the first place 
assumes the validity of the gift as between the parties, and the 
attaching paj*ty must be a creditor having some process attaching 
the shares or representing not only himself but all other creditors. 
With the proper parties before the court there is no reason why 
such an issue should not in an appropriate case be directed.

The propriety of having the issues clearly defined before 
question of discovery or inspection are determined is quite 
obvious and is dealt with in r. 371.

I think that what ought to be done in the present case is 
this: to set aside the order of Scott, J., to vary the order of 
Walsh, J., by referring it to the master or a judge in chambers 
to settle the issue or issues between the parties by the stating of 
specific questions; to permit, when that has been done, the
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examinations for discovery to proceed, with the intimation now 
given, that if on the continuance of the examination of the 
plaintiff the same or similar questions as to production or dis
covery arises, they should on motion be dealt with in the manner 
pointed out in the ease of Stapley v. C.P.R., supra.

As to the costs of the appeal, I think that, inasmuch as the 
appellant succeeds substantially, they should go to the plaintiff 
in the issue as costs in the cause, in any event, and that, inasmuch 
as there seems to have been much uncertainty and confusion over 
what was the proper practice to meet the circumstances of the 
case, the costs of the several motions below should be costs in 
the cause.

There is another remark which I wish to add with regard 
to the practice where issues are directed. In such cases the 
order ought to provide that the issue or issues directed by the 
order are to be prepared by the plaintiff and delivered to the 
defendant within a stated time, and that the defendant is to 
return it within a stated time. The defendant should return 
the issue either approved or disapproved. In the latter case, the 
issue is settled by the master or a judge. The issue as approved 
or settled is engrossed and filed and a copy of it is what is to 
be supplied to the trial judge together with any particulars which 
may have been given (r. 185) ; for the issue, if properly pre
pared, will contain “the statement in writing of the claim and 
demand of the plaintiff and of the defence of the defendant’’ 
and is therefore a pleading (r. 2, (14)).

Judgment accordingly.

THEATRE AMUSEMENT CO. v. REID AND DRACKETT.
Saskatchewan Court of Appeal, Haultain, C.J.S., Lamont and Elwood, 

JJ.A. April 12, 1919.
Landlord and tenant (-gill D—110)—Distress tor rent—Conditional

SALE AGREEMENT—SEIZURE AND SALE OK GOODS BY LANDLORD.
Sec. 4 of the Act respecting distress for rent and extra judicial 

seizures. R.S.S. c. 51, does not impair the right of a landlord to distrain 
on goods on the premises in the possession of the tenant under a 
conditional sale agreement. It only restricts the landlord’s right as 
to the extent of the interest in the goods which he can sell. There 
is nothing in the Act which takes away the right of the landlord to 
distrain upon and seize and impound the goods for the purpose of 
selling that interest.

[Re Calgary Brewing A Malting Co., 25 D.L.R. 859, referred to.]
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Appeal by defendant from the trial judgment in an action SASK. 
for damages for wrongful conversion. Reversed. c. A.

C. E. Gregory, K.C., for appellants.
//. J. Schull, for respondent.
Haultajn, C.J.S. :—Owing to the sale by order of the court 

of the goods concerned at an early stage of this litigation, the 
action is narrowed down to an action for damages alleged to 
have been the result of the wrongful conversion of the goods by 
the defendants.

The conversion is alleged to have taken place as follows: 
The plaintiff sold certain goods to one Findlay and took a lien 
note from Findlay to secure the balance due on the transaction. 
Under the terms of the lien note the property in the goods 
remained in the plaintiff. The goods were in a building in 
Moose Jaw known as the Rex Theatre, which formed part of 
the premises held by Findlay under lease from the defendant 
Reid. Findlay’s rent having fallen into arrears, Reid distrained 
on the goods by his bailiff, the defendant Brackett, on September 
24, 1917. On September 29, the plaintiff demanded possession of 
the goods from Drackett, and Drackett refused to deliver them 
up. The goods were subsequently seized by the sheriff, and sold 
under an order of the court under circumstances which it is 
not necessary to relate. Some litigation in the form of inter
pleader proceedings arose with regard to the distribution of 
the proceeds of the sale of the goods, and the plaintiff’s lien was 
postponed to, among other claims, the execution of one Cora 
Squires, which had issued under a consent judgment obtained 
by Squires against Findlay after the alleged conversion had taken 
place. The fund resulting from the sale of the goods was not 
sufficient to pay the whole of the amount due to the plaintiff 
under its lien note.

The plaintiff contends that the refusal of the defendants 
to deliver up the goods constituted a wrongful conversion, and 
that, if the goods had been delivered up when demanded, the 
retaking of the goods under the lien note would have cured 
certain defects in the note by reason of which the note was held 
to be invalid as against execution creditors, among whom was 
Cora Squires. The plaintiff claimed as damages resulting from
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the conversion the amount which it would have received out 
of the fund if the lien note had been valid as against execution 
credit-oil, and certain costs occasioned by the interpleader 
proceedings.

On the trial of the action, the trial judge found that there 
had been a wrongful conversion and that the plaintiff was 
entitled to the damages claimed. The defendants now appeal.

In my opinion, the foregoing statement of facts, even if 
borne out by the evidence, does not disclose a wrongful con
version by the defendants. S. 4 of An Act respecting Distress 
for Rent and Extra Judicial Seizures, R.S.S. c. 51, restricts 
the common law right of a landlord to distrain for rent on the 
goods and chattels of persons other than the tenant. The section 
as it applies to this case reads as follows:—

A landlord shall not distrain for rent on the goode and chattels tin- 
property of any person except the tenant or person who is liable for the 
rent although the same are found on the premises; but this restriction 
shall not apply ... to the interest of the tenant in any goods on the 
premises in the possession of the tenant under a contract for purchase 
or by which he may or is to liccome the owner thereof upon performance 
of any condition.

In my opinion, this section of the Act leaves unimpaired the 
right of the landlord to distrain on goods on the premises in the 
possession of the tenant under a conditional sale agreement and 
only restricts the landlord’s rights as to the extent of the interest 
in the goods which he can sell. In order to complete a distress 
the goods must be seized and impounded. While the interest 
of the conditional purchaser is the only thing which can be sold, 
there is, in my opinion, nothing in the section which takes away 
the right of the landlord to distrain upon and seize and impound 
the goods for the purpose of selling that interest. If the above 
opinion is correct, the defendants were quite justified in refusing 
to deliver up the goods to the plaintiff and there was no wrong
ful conversion. See Re Calgary Brewing & Malting Co., Ltd.: 
Miquelon, Jjindlord, (1915), 25 D.L.R. 859.

If I am wrong in that view of the effect of s. 4, and there 
was a wrongful conversion, then I am of opinion that the 
damages are too remote. The defendants had no knowledge or 
reasonable means of knowledge of the defect in the plaintiff's 
note. They had no reasonable grounds for anticipating that
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Squires would obtain a judgment by consent against Findlay 
and issue execution thereon, or that there would Ik* a seizure 
by the sheriff and interpleader proceedings following thereon, 
or that the goods would be sold under an order of the court, 
or that, by reason of the defect in the lien note, the plaintiff’s 
security would be postponed to executions.

Under all these circumstances, the loss sustained was not 
the immediate or natural and probable consequence of the act 
complained of. On either of the above grounds the action must 
fail.

In coming to a conclusion on the first point dealt with. I 
assumed the facts to be as stated by the plaintiff in its state
ment of claim, which put the plaintiff* in the best possible posi
tion to establish a wrongful conversion. If it were necessary 
to the decision of the appeal, I should hold that the plaintiff 
must also fail on the evidence. There was not a proper distraint 
or seizure or impounding proved. The defendants were not in 
possession of the goods cither in law or in fact at the time the 
demand for their possession was made by the plaintiff. The 
goods were at that time in the possession or custody of the 
police, under proceedings taken before the police magistrate, 
and it was not within the power of the defendants to deliver 
them to the plaintiff even if they had been willing to do so.

The appeal is, therefore, allowed with costs, and the judg
ment below set aside and judgment ordered to be entered dis
missing the action with costs.

Lamont, J.A.:—This is an action f<n* damages for conversion. 
In May, 1917, one W. B. Findlay leased from the defendant Reid 
the premises known as the Rex Theatre, Moose Jaw. In the same 
month, Findlay purchased from the plaintiff company a quantity 
of opera chairs and other goods and fixtures for the theatre for 
$3,450, paying $1,650 cash, and giving a lien note thereon for 
the balance. The registration of the lien note was defective.

In September Findlay became financially embarrassed ; rent 
amounting to $833 was over-due, as were also the wages of the 
help whom he employed to operate the theatre. On September 
24 a seizure was made on the goods and chattels in the theatre 
by the police, apparently on behalf of the help whose wages were
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unpaid, but it ia not clear how long the police kept possession. 
On the same day, but a little later than the police seizure, 
the defendant Reid made a seizure through his bailiff, the 
defendant Drackett, of the goods and chattels covered by the 
plaintiff’s lien note. On September 29 the plaintiff’s bailiff, 
Burden, went to the theatre to take possession of the same 
goods. He found the place locked up. He then went to 
Drackett’s office and told Drackett the plaintiff had a prior 
claim and should have possession, but Drackett would not 
acknowledge the priority of the plaintiff’s claim. Plaintiff’s 
solicitor on the same day wrote to Reid’s solicitors making a 
formal demand for possession of the goods covered by the 
plaintiff's lien. Reid’s solicitors replied that they would not 
see their client before the following Monday, but stated that it 
waa their intention to advise him to immediately issue a writ 
to have it declared that the plaintiffs’ lien was invalid. On 
October 3, the sheriff seized the same goods under an execution 
against the goods of Findlay obtained by some of the employees 
for wages. An interpleader issue was directed, but in the mean
time the goods were sold under an order of the court for $2,300, 
which sum was paid into court and distributed in accordance 
with the judgment of this court in Theatre Amusement Co. v. 
Squires (1918), 43 D.L.R. 496. In that case it was held that 
as there had been no proper registration of the plaintiff’s lien 
note, the claims of the execution creditors against the goods 
»ere entitled to priority over the plaintiffs’. The plaintiffs 
now bring this action for conversion. Their contention is that 
they were entitled to possession of the goods covered by the 
lien note; that Reid refused to give them possession; that, had 
they obtained possession, their possession would have prevented 
the execution creditors of Findlay from realizing anything out 
of the goods, and that, therefore, they had been damnified.

In the court below, the plaintiffs obtained judgment for the 
balance unpaid on their lien note. The defendants now appeal.

There was considerable argument before us as to whether 
there was any proper demand made by the plaintiffs for posses
sion of the goods, or any refusal on Reid’s part before the 
sheriff seized under the execution; also, as to whether or not
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Drackett was in possession from the time he seized until the 8A8K. 
sheriff made his seizure. C. A.

Assuming all these in the plaintiffs’ favour, I am of opinion 7^^, 
the action must fail, for the reason that the landlord was Amusement 
entitled to seize and sell the interest of his tenant in any goods "
on the premises which were in the possession of the tenant ^KID 
under a contract of purchase. Lament, j.a.

At common law, generally speaking, all goods found on the 
demised premises, whether belonging to the tenant or a stranger, 
might be seized by the landlord and held as a distress for rent.
Lyons v. Elliott (1876), 1 Q.B.l). 210.

The fact that the goods distrained upon belonged to some 
person other than the tenant, did not give the owner thereof a 
right to their possession as against the landlord.

The modern rule is stated in Bell’s Landlord and Tenant 
(1904), at p. 289, as follows:—

The general rule is that all goods and chattels which arc upon the 
demised premises at the time of the distress, whether they are the property 
of the tenant or of a stranger, may 1m> distrained for rent in arrear, unless 
they arc either absolutely or conditionally privileged or exempted from 
distress by some statute or other rule of law.

The right of a landlord to distrain the goods of a person 
other than a tenant has been interfered with in this province 
by An Act Respecting Distress for Rent and Extra Judicial 
Seizure, being R.S.S. c. 51.

S. 4 of that Act in part is as follows :—
A landlord shall not distrain for rent on the goods and chattels the 

property of any person except the tenant or person who is liable for the 
rent although the same are found on the premises; but this restriction shall 
not apply ... to the interest of the tenant in any goods on the premises 
in the possession of (the tenant under a contract for purchase. . . .

It will be observed, in the first place, that the statute restricts » 
a landlord from distraining on the goods of third parties, but 
then it goes on to declare that this restriction shall not apply 
to the tenant’s interest in goods on the premises under a condi
tional sales agreement. This is precisely the present ease. When 
the landlord sued, the goods in question were on the premises 
and in the tenant’s possession under an agreement to purchase 
the same.

The restrictions above set out not applying to Findlay’s
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interest in the goods covered by the plaintiffs’ lien note, the 
landlord’s right, so far as that interest is concerned, is the same 
as it was before the statute was passed ; that is, he is entitled 
to distrain and sell Findlay’s interest. He did distrain, and 
would have sold that interest but for the plaintiff s injunction 
restraining him from so doing, as was admitted in argument. 
Wherein, then, did he overstep his right? The plaintiffs say, in 
refusing to give up possession when they demanded it; they 
having reserved to themselves not only the property in the 
goods, but also the right of possession. The answer to that 
contention I think is this : Prior to the passing of the statute, 
the ownership of the goods distrained and the right to their 
immediate possession would not have entitled the plaintiffs to 
possession as against the landlord. The statute has bettered 
their position by limiting the landlord’s right to distrain and 
sell, to the interest of the tenant in the goods. But how can 
the landlord distrain on the tenant’s interest unless he makes 
a distraint on the goods themselves? He can only sell the 
tenant’s interest, but that is, in effect, selling the goods subject 
to the plaintiffs’ rights. This, in my opinion, gives him the right 
to keep possession of the goods until the sale of the tenant’s 
interest.

This view seems to me to be supported by Carroll v. Beard 
(1895), 27 O.R. 349. In that case the landlord distrained for 
the goods held under a conditional sale agreement and adver
tised the same for sale. The plaintiffs brought an action, and 
obtained an interim injunction restraining the defendant from 
selling the goods seized except subject to the interest of the 
plaintiffs as unpaid vendors. In giving judgment, MacMahon, 
J., p. 355, said :—

And, as under 57 Viet. c. 43 the landlord shall distrain only the 
interest of the tenant in any goods on the premises under a contract by 
which he is to become the owner thereof upon the performance of any 
condition, the landlord could not sell the absolute property in the goods, 
even if any rent were due, as to which there is no evidence.

There must be an order perpetually restraining the defendants from 
selling the property except subject to the rights of the plaintiffs as unpaid 
vendors.

This judgment was affirmed on appeal. It is true that the 
plaintiffs in that case did not seek to establish a right to take
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the goods out of the possession of the landlord, but simply that SA8K. 
he sell them subject to their rights as vendors. But even had c. A. 
they sought that right, the judgment, in my opinion, must have TeËÂïe» 
been the same. The landlord’s clear right to distrain and sell Auvsnisirr 
the tenant's interest must be given effect to, and I cannot see 
how that could be done if the plaintiffs had the right to take H,n>- 
the goods away. Further, I fail to see that the unpaid vendors u*w- » *■ 
would be prejudiced by allowing the landlord to keep the goods 
in his possession until the interest therein of his tenant is sold.

In the case at bar, the plaintiff claims that they were preju
diced because the possession of the landlord enabled execution 
creditors to come in. I think this is a mistaken view. The 
execution creditors were entitled to claim against the goods in 
priority to the plaintiffs, not because of the landlord's possession, 
but by reason of the negligenee of the plaintiffs in not properly 
registering their lien.

Where the statute provides that an unpaid vendor will lose 
hie priority in favour of execution creditors unless he registers 
hie lien agreement in aeeordance with the provisions of the Act 
in that regard, he cannot neglect to comply with those provisions 
and then hold the landlord liable for results which would not 
have followed but for his own failure to comply with statutory 
provisions, which compliance would have protected his interest.

S. 1 of the Aet respecting Lien Notes and Conditional Sales 
of Goods provides that a vendor under a conditional sale is not 
permitted to set up his right of property or right of possession 
as against any purchaser or mortgagee of or from the buyer 
in good faith for valuable consideration, or against judgments, 
executions or attachments against the purchaser, unless the 
sale agreement is in writing and registered as provided in the 
Act. On this section counsel for the plaintiffs based an argument 
that the vendor has impliedly the right to set up his ownership 
and right of possession against every person (including a 
landlord), not protected by that section.

The section does not give to a vendor any right which would 
not be his without the statute. On the contrary, the object of 
the section is to restrict the vendor’s rights. A vendor may set

3S---«6 D.L.H.



Dominion Law Reports. [46 D.L.R.606

SASK.
cTa.

Theatre
Amusement

Co.
v.

Reid.

Lsmoet, J.A.

Elwood, J.A.

up his right of property against other persons, not by virtue 
of any right given to him by the section, but by virtue of his 
ownership of the article. But he can not set up such owner
ship against one whose claim on the goods is by law superior 
to that of ownership, as is the case of a landlord distraining on 
the interest of his tenant in goods purchased on a conditional 
sale agreement, although the ownership of the goods still 
remains in the vendor.

As the defendant Reid was in my opinion entitled to distrain 
upon his tenant’s interest in the goods seized, and to hold such 
goods until he had sold that interest, there was no wrongful 
refusal on his part to give up possession. An action for con
version, therefore, will not lie.

The appeal should be allowed with costs; the judgment in 
the court below set aside, and judgment entered for the defend
ants with costs.

Elwood, J.A., concurred with Haultain, C.J.S.
Appeal allowed.

CAN. CAROW TOWING Co. v. The “ED. McWILLIAMS."

Ex. C. Exchequer Court of Canada, Hodgins, Imc. J. in Adm. March 6, 1919.
Towage (| I—1)—Lien fob—Mortgage—Priorities—Lex loci—Place

or CONTRACT—ACCEPTANCE BY TELEPHONE.
Under British and Canadian law a claim for ordinary towage does not 

give a maritime lien upon the ship towed nor one superior or prior to a 
mortgage existing ujxm it at the time the claim arose.

2. Where a contract is promised and accepted over the telephone, the 
place where the acceptance takes place constitutes the place where the 
contract is made. Acceptance over the telephone is of the same effect 
as if the jierson accepting had done so by posting a letter, or by sending 
off a telegram from that place. > The contract having been accepted in 
Canada was governed by Canadian law.

[Kane v. The John Irwin (1912), 1 D.L.R. 447; The Santa Maria (1917), 
36 D.L.R., referred to.]

Statement. Action for towage by the plaintiffs against the ship ‘‘Ed.
McWilliams, ’ ’ a British ship registered at Amherstburg, Ontario 

The plaintiffs are a partnership, with their head office at 
Cheboygan, Michigan, in the United States of America.

The contract of towage on which the claim herein was based, 
was arrived at as follows : telegram from Sault Ste. Marie, 
Ontario, by the Lake Superior Paper Co., to plaintiffs at 
Cheboygan, Michigan, and reply from plaintiffs to the paper 
company. No contract was made by these telegrams. Subse-
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quently a long distance telephone call was sent by the plaintiff. 
William Martin, at Cheboygan, to Capt. Thos. R. Cliinic’s house 
at Sault Ste. Marie, where it was answered by Capt. Climic, 
who by telephone discussed and agreed to the terms of the towage 
contract.

The subsequent towage service was in accordance with the 
contract, and consisted in towing the “Ed. McWilliams.” a 
dump barge, from Sault Ste. Marie to Caleite, Michigan, light, 
and back to Sault Ste. Marie loaded with limestone. The claim 
$434.38 was admitted to be correct.

At the time of the towage contract and of said towage ser
vice, the “Ed. McWilliams” was subject to two registered 
mortgages, both of which are still subsisting. The amount of 
these mortgages greatly exceeds the value of the ship.

No appearance having been entered, the plaintiffs, after some 
time had elapsed, applied for leave to proceed ex parte, and to 
set down the action for trial, in the usual way, and to prove 
their case by affidavit evidence, the court ordering that notice 
of trial should be served upon the owner and the mortgagees 
of said ship.

An appearance was subsequently entered by the owners, and 
by one of the mortgagees of said ship as intervenor. A state
ment of facts was agreed to and signed on behalf of the plaintiffs 
and the intervenor.

W. 8. Maguire, for plaintiffs.
J. O. Irving, for owner and mortgagee intervening.
Hodgins, L.J.A. :—Action for towage by the American tug 

“Charlie 0. Smith” of the barge “Ed. McWilliams,” from 
Sault Ste. Marie, Ont., light, to Caleite, Mich., U.S.A., and back 
from there, laden, to the point of departure. The amount is 
not in dispute.

A mortgagee, Simpson, intervenes and claims that the lien 
of the plaintiffs, if any exists, is subordinate to his mortgage 
claim. He shews that there is also a second mortgage for a large 
amount and it is not disputed that unless the plaintiffs arc 
entitled to a maritime lien ranking ahead of these mortgages, a 
sale would result in no benefit to them.

The dispute therefore resolves itself into the question : Does
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towage give rise to s maritime lien ousting the mortgages, or 
merely to a statutory claim with the right to scire and sell the 
vessel subject to the charges then existing against itf In 
arguing this, the plaintiffs assert that American and not 
Canadian law applies.

The contract was led up to by telegrams, one despatched 
from Sault Ste. Marie, Ont., to Cheboygan, Mich., and the other 
a reply thereto. In consequence of these telegrams, the plaintiffs 
telephoned from Cheboygan to ('apt. Climie at the Canadian 
Soo and he there accepted their offer or made his terms with 
them. I think the contract was one made in Ontario, for, when 
Capt. Climie went to his telephone, he then and there received 
an offer or discussed terms which, when accepted formed the 
contract. In other words, the plaintiffs at Cheboy, a, Mich., by 
using the long distance telephone, were able to reach Captain 
Climie in Ontario just as if they had telegraphed to him and 
he had received the telegram at the Soo. His reply at the 
telephone is of the same effect as if he had posted a letter or 
sent off a telegram from an office in Ontario. See Weyburn 
Towmite Co. v. Ilonsburger (1919), 15 O.W.N. 428.

The contract provided for the despatch of the tug from 
Michigan to Ontario and involved taking the barge in tow to 
Calcite in Michigan. It also necessitated towing the barge back, 
laden with a cargo, and delivering her safely at Sault Ste. 
Marie, Ont. Both the beginning and the end of the enterprise 
were in this province, and the successful completion of it is an 
essential feature which must be proved before the money is due: 
The “Edward Uuwkint” (1862), Lush 515; The “Minnehaha’’ 
(1861), 15 Moo. P.C. 133, 15 E.R. 444; The “Queen of 
Australia,’’ 4 Asp. M.C. 274, N.

The fact, if it be a fact that the plaintiffs were to be paid 
for all the time which would elapse till the tug returned to 
Cheboygan, makes no difference as to where the performance 
of the contract ended.

Under these circumstances, what law should be applied 1 
The place of the making of the contract, of its initial and final 
steps in performance was Canada, and entry into the United 
States was only for the purpose of securing a cargo. It is true
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that the moving of that cargo waa commercially the raison d’etre 
of the contract, but in law what should be looked at for this 
purpose are the various incidents that go to make up not only 
the formation and performance of the contract, but the situation 
of the parties, its working out, where and how that is to be done, 
and the possible remedies in case of default.

I think these parties must have intended Ontario law to 
apply if the whole situation ie looked at. The hiring was done 
here, the tug w as to tow in waters half of which were Canadian, 
to return into Canada and deliver its tow and be paid there. 
Indeed, the successful completion of the towage contract could 
only be done by the delivery of the barge into the Canadian 
port, where, if the 'hire was not paid, suit would naturally be 
brought and proceedings t'a rent begun. So that the chief ele
ments generally regarded in this connection point to the appli
cation of our own law. See Hamhjn v. Tnlisker [1894] A.C. 
202; Superior v. La Cloche [1902] A.C. 446.

Applying Canadian maritime law, it is clear that where the 
ownera do not appear or contest the claim, the remedy ie limited 
to the re*. The same result follows when the interveners are 
the mortgagees, for they cannot be made liable for any part of 
the demand. Sir P. H. Jeune. Knt., says, in The “Dictator" 
[1892] V. 1104 at 321: “A mortgagee has no interest in or 
connection with the action beyond his interest in the res, nor 
could he by any process be fixed with any further liability.”

No evidence was given suggesting that the plaintiffs were 
looking to the owners merely, and the presumption is therefore 
that the ship is liable. The exact terms of the contract are not 
disclosed. The cases cited to shew that there is a conclusive 
presumption against the ship’s liability when the contract is 
made in its home port (to which may be added Kane v. The 
“John Irwin.” (1912), 1 D.L.R. 447), relate to necessaries and 
repairs and are not fundamentally applicable to a contract for 
towage.
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The question is thus squarely up for decision, namely, doss 
a towage claim give a maritime lien upon the res superior or 
prior to the mortgages existing upon it at the time the claim 
arose 1
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In several old cases towage is classed with other claims 
which carry with them maritime liens. These are The “Isabella” 
(1838), 3 Hag. Adm. 427; Die “Conetancia" (1846), 10 Jur. 
845; The “St. Lawrence" (1880), 5 P.D. 250. And to them 
may be added The “Athabaska," 5 C.L.T. 600. Casaels Digest 
S.C.C. 1875-1893, p. 522.

But in none of these eases is the point distinctly raised, but 
rather is tacitly assumed in favour of the lien. This is prob
ably because the towage in these cases was really a continuation 
of or so connected with the other claims as to form a part of the 
operation in which a maritime lien properly attached. The only 
decision upon the exact point is to be found in Westrup v. Great 
Yarmouth Steam Carrying Co. (1889), 43 C'h.D. 241, a judgment 
of Kay, J., in which he discusses the cases I have mentioned, 
saying that in them there is no distinct argument nor any 
distinct decision that a maritime lien was created by towage 
simply.

That trial judge followed the expressions of opinion by 
Lord Bramwell in the House of Lords, and of Lord Esher and 
Lords Justices Bowen and Fry in the Court of Appeal in the 
Heinrich-Bjom case (1885), 10 P.D. 44; (1886), 11 App. Cas. 
270; and held that the weight of authority was against there 
being a maritime lien for ordinary towage.

This decision has not been accepted by Williams and Bruce, 
who, after the decision in 10 P.D. had been given, but before 
the appeal was disposed of, say that “no authority is stated 
for this proposition, and it is apprehended that the Court of 
Appeal did not intend to overrule the decision in The ‘Con
stantsa,' supra, which has been unquestioned for nearly 40 years.’’ 
I find, however, that most learned authors regard it as dispos
ing of the question. It has not been doubted for 30 years, so 
that its authority stands high. Abbott and Roscoe both quote 
it as established, and in Halsbury’s laws of England it is so dealt 
with. Howell in his Canadian work on “Admiralty” does the 
same ; Mayers leaves the matter in doubt. I find that Stewart, 
L.J.A., in Prince Edward Island in The “Santa Maria" (1917), 
36 D.L.R. 619, 16 Can. Ex. 481, has recently held against the 
proposition that a maritime lien for towage exists. American
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authorities differ on this point from the English and Canadian.
Their State laws generally give a maritime lien, and it is then 
recognized by the U. S. Admiralty Courts.

I prefer to follow the English and Canadian decisions and 
authorities and must therefore decide against the plaintiffs’ 
claim and in favour of the contention that the mortgagees rank 
first in priority. The Pacific (1864), Br. & L. 243; The Aneroid Wiluams.” 

(1877), 2 P.D. 189. In The “Coloneay” (1885), 5 Asp. M.C.
545. Brett, J., held that when the mortgage claims exceeded the 
value of the ship, the lien claimed for necessaries was completely 
ousted. That state of affairs exists here, but as one of the 
mortgages is to a bank and the circumstances may change, the 
dismissal of the plaintiffs’ claim against the ship will be without 
prejudice to any future action if the mortgages are paid off or 
sufficiently reduced. The plaintiffs may, of course, if the 
mortgagees agree, have an order for sale subject to the mort
gages. The view 1 have taken renders it unnecessary to deal 
with the other matters argued.

The dismissal as against the ship will be without costs down 
to the appearance fyled by the mortgagee, but the mortgagee 
will be entitled to his costs since then. The “Eastern Belle”
(1875), 3 Asp. M.C. 19.

No order allowing intervention was applied for or made, but 
it seems that where mortgagees or others who are clearly entitled 
to intervene desire to do so, the proper practice is to allow them 
to fylc an appearance without more. As the owners have 
entered an appearance, there may be a judgment against them 
for #434.38, with interest and costs of action, including those 
payable to the mortgagees.
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Judgment accordingly.
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ABELL T. VILLAGE OF WOODBRIDGE and COUNTY OF YORK.
(Annotated.)

Ontario Su/mme Court, Apjiellate Division, Meredith. C.J.O., Mariana,
Moffre and llodgins, JJ.A., and Middleton, J. January 17. miff

Hiuhways (I II A—20)—Dedicated by owner—Mvnicipal Act—Common
and PVBL1C—EaBKMENTB.

8. 433 of the Municipal Act (1913, 3 A- 4 Geo. V., c. 43, Ont)., 
provides that “the anil and freehold of every highway eludl be vested 
in the corporation of the municipality or municipalities,"' and by s. 432. 
1 * till roads dedicated by the owner of the land to public use" are declared 
to “be common and public highways.” The effect of this legislation and 
of the repeal of 3 Edw. VII. c. 19. which was concurrent with it, is to 
remove any easement or reservation to which the vesting of the highway 
was subject, and to vest absolutely and without qualification the soil anil 
freehold in the municipal corporations.

[Abell v. Village of Woodbridge, 37 D.L.R. 3S2, 39 O.L.R. 382, reversed.!

An appeal by the defendants from the judgment of Maiden, J., 
(1917) 37 D.L.R. 352, 39 O.L.R. 382. Reversed.

The ease was again spoken to, when the court informed counsel 
of the result of inquiries into the earlier history of the case, especi
ally affecting the question of lost grant.

O. L. Lewis, K.C., and C. W. Plaxton, for the appellant, the 
Corporation of the County of York.

W. A. Skeans, for the appellant, the Corporation of the Village 
of Woodbridge.

J. H. Moss, K.C., and W. Lam, for the plaintiff, the respondent. 
Meredith, CJ.O.:—This is an appeal by the Village of 

Woodbridge and the Corporation of the County of York, from 
the judgment dated the 13th April, 1917, which was directed to 
be entered by Masten, J., after the trial before him sitting with
out a jury at Toronto on the 25th and 26th January and 16th 
February of the same year, 37 D.L.R. 352.

The contest is as to the right of respondent to maintain a 
raceway in connection with his mill property under the surface of 
a highway called Pine street, in the village of Woodbridge.

At the trial, there was nothing to shew the origin of the high
way, and my brother Masten presumed a lost grant of an ease
ment to which the highway was subject.

Since the argument, by the courtesy of Mr. Irwin, the Clerk 
of the Peace for the County of York, the Court has been put in 
possession of documentary evidence from which the origin of the 
highway is satisfactorily shewn.

The inference I would draw from these documents is that 
36—46 D.L.R.
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Meredith,CJ.O.

what is now Pine street was originally a road leading to the mill 
of a man named Burr, a predecessor in title of the respondent, and 
that the raceway crossed this road. In the progress of time the 
road became, by reason of its use by the public, with the per
mission of the owner of the mill property, a public highway by 
dedication, and the road as dedicated was subject to the right of 
the mill-owner to maintain the raceway. It is unnecessary to 
determine whether this right was an easement, or the land occupied 
by the raceway was the property of the mill-owner, subject to the 
public right of passage over it.

As the law stood down to the passing of the Municipal Act, 
1913 (3 <& 4 Geo. V. c. 43), Pine street was vested in the Corpo
ration of Woodbridge, subject to the right of the mill-owner to 
maintain the raceway.

The law applicable before the passing of that Act was the 
Municipal Act, 1903, 3 Edw. VII. ch. 19, sec. 001, which provided 
that:—

Every public road, street, bridge or other highway in a city, township, 
town or village—except . . . shall l>e vested in the municipality, sub
ject to any rights in the soil reserved by the person who laid out such road, 
street, bridge or highway.

It was held by a Divisional Court in Roche v. Ryan (1891), 
22 O.R. 107, that the effect of this section (then s. 527 of R.S.O. 
1887, c. 184) was to vest not merely the surface but the freehold as 
well, subject to any rights reserved by the person who laid out the 
road, street, bridge or highway, and that case was followed in 
Cotton v. City of Vancouver (1906), 12 B.C.R. 497.

An important change was made in the law by the Municipal 
Act, 1913, 3 & 4 Geo. V. c. 43. It provided, by s. 433, that “the 
soil and freehold of every highway shall be vested in the corporation 
or coniorations of the municipality or municipalities, the council 
or councils of which for the time being have jurisdiction over it 
under the provisions of this Act;” and, by s. 432, “all roads 
dedicated by the owner of the land to public use” are declared to 
“be common and public highways.”*

I see no escape from the conclusion that the effect of this 
legislation and of the reiieal of 3 Edw. VII. c. 19, which was 
concurrent with it, is to remove the qualification to which under

•Sections 432 and 433 of the Municipal Act, 1913, are re-enacted in ss. 
432 and 433 of the Municipal Act, R.8.O., 1914, ch. 192.
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that Act the vesting of the highway» was subject, and to vest, 
absolutely and without qualification, the soil and freehold of them 
in the municipal corporations; and it follows that the respondent’s 
action therefore fails. As the ground ujion which our judgment 
rests was not taken at the trial or suggested upon the argument 
liefore us, while 1 would allow the appeal, reverse the judgment 
of my brother Masten, and sulistitute for it judgment dismissing 
the action, I would leave the parties to liear their own costs 
throughout.

It should lie mentioned that, since the argument, the parties 
were informed of the point upon which the case turns, and that 
they put in written arguments as to it.

Since the foregoing was written, I have had an op|>ortunity 
of rending the opinion of my brother Middleton.

While I agree with him that the construction I have placed 
on s. 433 of the present Municipal Act may work hardship in 
some cases, 1 am unable to see my way to cutting down the plain 
and unambiguous language of the section. To do so would lie, 
as it appears to me, not to interpret but to legislate, and to dem
onstrate once more that “hard cases make bad law."

Maclaren, Magee, and Hodgiks, JJ.A., agreed with Mere
dith, C.J.O.

Middleton, J. (dissenting):—In this case I have the misfor
tune of finding myself unable to accept the conclusion arrived at 
by my lord the Chief Justice.

I agree with him that the proper inference to lie drawn from the 
evidence now liefore the court is that Bi rr, the predecessor in 
title of the plaintiff, dedicated the road in question as a public 
highway, and that the dedication was subject to his right as owner 
of the mill to maintain a raceway across the highway.

It is well settled law that where there is a deification by the 
owner of lands the public must accept the dedication in the terms 
in which it is given. The owner is under no obligation to dedicate, 
and he can dedicate subject to such tern s and reservations as he 
choc ' s to impose, and if the public accept the use of the highway, 
it is accepted subject to the terms and conditions imposed, and 
there is no injustice in holding them to the terms on which the 
lienefit was conferred. If authority is needed for this, see Cooper 
v. Walker (1862), 2 B. & R. 773, 121 E.R. 1259. I do not under-
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stand that my Lord in any way differs from this view of the law.
Until the statute of 1913, there were found provisions in the 

Muniritwl Act with reference to the title to highways which were 
regarded as difficult of interpretation, and in some sense conflicting. 
These provisions entirely differ from the common law, under 
which the public merely had the right to pass and repass along 
the way, the soil remaining the property of the freeholders dedicat
ing, the presumption I icing that the adjoining owners were entitled 
“ad medium filum.” The nature of the statutory provisions, and 
the theories put forward as to their effect, may lie gathered from 
Roche v. Ryan, 22 O.R. 107, and from Mr. Higgar's annotations 
on sa. 599, GOO, and 001 of the Municipal Act, R.S.O. 1897, c. 223: 
Municipal Manual (1900).

In the revision of 1913, an attempt was made to get rid of all 
these difficulties, and to declam that the title to all liighways should 
be vested in the municipality. This undoubtedly had the effect 
of vesting in the municipality the title to roads that theretofore had 
lieen vested in His Majesty. I cannot think that it was the inten
tion of the legislature otherwise to interfere with existing rights 
or in any way to enlarge the effect of any earlier de<lication of the 
highway.

Under dedication, by formal conveyance or presumed from 
permitted user, the municipalities, before the passing of that Act, 
had acquired title to many roads subject to reservations in favour 
of owners of the adjoining lands, these reservations being in many 
instances of great value, and 1 fail to find in this statute anything 
which would indicate an intention on the part of the legislature 
to destroy these valuable property rights. Full effect can be 
given to the words of the statute as it now stands by confining 
their operation to vesting in the municipality the title which had 
been conveyed subject to all existing reservations.

That there must be some limitation to the broad meaning 
attributed to the words by those entertaining the contrary view, 
is obvious. Highways pass over streams and railways. It 
certainly never was the intention of the legislature in any way to 
interfere with the title to the lieds of those streams or the rights of 
navigation or floating of logs, or the rights of the railway companies.

In this case it is quite probable that the reservation of the 
right to maintain the raceway across the highway is not of any
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great value. If the municipality cleairea to end thin right, it ia 
open to it to expropriate; and, while I would confirm the judgment 
below, I would vary it by providing that it shall not become 
operative for a period of six months, to enable the municipality 
in the meantime, if it so desires, to expropriate the right or ease
ment which I think exists.

Apftral allotted (Middleton, J., dimteutiug).
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ANNOTATION.
Private rights in Highways antecedent to Dedication.

By A. I). Armour.

Annotation.

Highways under English law were of two kinds, those in which the title 
to the soil remained in the Crown, subject to the public right of travel on 
the “ King’s Highway,” and others, in which the ow nership of the soil remained 
in some private owner who had, or was presumed to have, dedicated the land 
as a public highway. But this was never a dedication of all the soil, but a 
setting aside of the land as it were for a particular and paramount pur|M>se. 
And it is to Ik; observed that in neither of these cases did the public acquire 
anything more than a right to travel; subject to that right the ownership in 
the soil remained untouched. This being so, the owner of the soil could use 
it in any way he pleased, provided that he did not interfere with the public 
right. Such a freedom on the part of the owner could clearly result in the 
acquisition of private rights by others, either by grant or prescription, and 
many cases of private rights in highways, either antecedent to dedication, or 
subsequent and subject to the private right, are to Ite found in the re|H»rts.

To appreciate the effect of legislation and judicial decisions in this con
nection, it is necessary to understand clearly that at common law, the exist
ence of a highway gives no ownership in the soil. The public have a mere 
right to travel, and the right cannot lie exercised for any other purjHise. 
Ownership presupiMises the right to use the object of |Missession in any way 
pleasing to the owner, whereas in the case of a highway, the ownership in the 
soil of which remains in the owner of adjoining lands, a traveller cannot shmit 
game, Hying or straying over the highway from the adjoining lands, without 
being guilty of a trespass. Harrison v. Hull and, [1893] 1 Q.B. 142. There 
being no ownership in the users of the highway, therefore it follows that they 
have a mere right which t hey may or may not exercise, as t hey see lit ; some
thing which lias no physical existence, but is purely an attract tiling in its 
nature. The existence of this al «tract right is not inconsistent with the 
ownership of the soil or freehold. It may also be subject to or co-existent 
with other rights acquired by private persons. In the case of highways, the 
title to which remained in the Crown, such rights could not have arisen except 
by grant. In the case of land dedicated by a private owner, many rights 
might have been acquired prior to dedication and might co-exist with the 
public right of travel. A private individual for instance may have his own 
right of way over the same land as that subject to the public right, and he 
need not justify his user of the land as one of the public, but may assert his
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Annotation, private right. Allen v. Ormond (1806), 8 Hast 4, 103 E.R. 245. There may 
also be private righto co-existent with the public right of travel, both over 
and under the surface of the highway, as for instance, the right to maintain 
an arch and passageway over a highway, or a mining lease of lands under the 
highway. If these private rights are acquired prior to the acquisitions of the 
public right of travel, it is clear that under the Knghsh law, the dedication is 
subject to the antecedent rights. In the case of dedication, the owner cannot 
dedicate more than lie has, and can only grant a right to use the land as a 
highway subject to any pre-existing rights. R. v. Charley (1848), 12 Q.B. 
615, 116 E.R. 960; Duncan v. Uueh (1845), 6 Q.B. 901 at p. 915, 115 K.R. 341. 
That was 8Up|K>sed to lie the law in this province until the recent case of 
AMI v. V ill aye of Woodlridye and County of York (1917), 37 D.L.R. 352, 
39U.L.R. 382, reversed in the principal case, construing s. 433 of the Municipal 
Act of 1913 (3 & 4 Geo. V. c. 43). The law of this provinoe governing owner
ship in the soil of highways liefore the passing of that Act was contained in 
3 Edw. VII., c. 19, s. 601, which provided that “every public road, street, 
bridge or other liighway in a city, township, town or village, except . . . 
shall lie vested in the municipality, subject to any rights in the soil reserved 
by the |ierson who laid out such road, street, bridge or highway.” The effect 
of this enactment was stated in AMI v. Vill aye of Woodhridye, 37 D.L.R. 352, 
and on appeal ante p. 513, to be that “not merely the surface but the free
hold as well, subject to any rights reserved by the |ierson who laid out the 
highway” was vested in the municipality. These words are not very clear, 
as the surface is part of the freehold, and it is presumed that what was meant 
was that the soil of the land over which the public right to travel existed, was 
vested, as well as the right to use the surface. The word “reserved" used 
in the Act is unsatisfactory, as a reservation can only he made of something 
issuing out of the land. Giving the word its strict legal significance there
fore, easements and licenses would not come within the Act. It seems to 
have been taken for granted, however, that the words “rights reserved” 
extended to easements, ami licenses as well as profil* à /rendre.* If this is so, 
the statute merely vested the soil of the highway in the municipality, and 
affirmed the common law rule as to rights acquired in the soil prior to dedica- 
tion. That enactment has lieen substantially altered in form in the Ontario 
Municipal Act of 1913 (3 & 4 Geo. V., c. 43, s. 433), which provides that 
“the soil and freehold of every highway shall be vested in the coriMiration or 
corporations of the municipality or municipalities, the council or councils of 
which for the time lieing have jurisdiction over it under the provisions of the 
Act”; and by s. 432, all roads dedicated by the owners of land to public use 
are declared to be common and public highways. It will be noticed that the 
affirmation of the common law rule saving antecedent rights has been omitted 
from this enactment. But the mere silence of an Act of Parliament is not 
sufficient to take away a common law right, very clear words are needed to 
have such an effect, and any interference with a common law right is strictly 
construed by the courts. The words “subject to any rights reserved by the 
person who laid out the highway” in the former Act, being only an affirma
tion of a part of the common law rule, it is submitted that their omission in 
the Act of 3 & 4 Geo. V. and the general rejieal of the Act of 3 Edw. VII., 
do not destroy the common law right. The judgment in the AMI v. Wood- 
bridge case states in part, however, that “there is no escape from the conclu
sion that the effect of this legislation and of the repeal of 3 Edw. VII., c. 19, 

•See annotation, 40 D.L.R. 144.
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which was concurrent with it, is to remove the qualification to which under 
that Act the vesting of highways was subject, and to vest absolutely and 
without qualification the soil and freehold of them in the municipal corpora
tion.” If this decision is correct, once land becomes a highway, it can be 
subject to no other rights than those of the municipality as owner in fee. If 
the statute acted by way of expropriation of the lands that would he a fair 
statement of the law. But it is submitted that the statute does not create 
the highway. The public right of travel is gained either by dedication or by 
prescription. In the former case, the owner cannot dedicate more than he 
has, and the public right must be subject to the rights already existing. In 
the case of prescription, a grant must be presumed, and the public cannot 
acquire a greater right than the owner could have granted. The acquisition 
of such a public right to travel is a necessary condition precedent Itefore the 
statute can ojierate. It is only when that condition has been fulfilled that the 
Act vests the soil and freehold in the municipality. But the ownership of the 
soil and the right to travel are two different things, the one being in the muni
cipality, and the other being a public right. Nothing in the statute enlarges 
the public right. Nor is there anything more inconsistent in the vesting 
taking place under the statute subject to existing rights than there was in the 
case of a dedication at common law. Moreover, the necessary condition 
precedent being the generosity, neglect or indifference of the owner of the 
land, the statute cannot operate as a confiscation of the property of another 
person. It was not intended to operate by way of expropriation, but merely 
to give all the necessary control over the soil of the highway to the munici
pality. If it destroys all the rights to which the soil may l>c subject, then 
where the land is subject to an easement, the statute ofieratcs upon the domi
nant tenement, which is no part of the highway; a result not probably intended 
by the legislature. The decision will have a far-reaching effect. Highways 
being laid out in a mineral bearing county, now that minerals pass to the 
grantee of the crown unless reserved, would make it impossible for many 
owners to grant an effective mining lease, for w herever there was a highway, 
the statute would erect a subterranean wall more effective to interfere with 
mining than the loss of the lode. He will also affect the law as to public high
ways closed by a municipality under s. 472 of the Municipal Act. The case 
of Johnson v. Boyle (1853), 11 U.C.Q.B. 101, decided that where a pr'vate 
right was claimed, and the defendant pleaded that the land over which the 
way was claimed had l>een a public highway, and had been closed by the 
municipality, the court allowed a demurrer to the plea on the ground that the 
antecedent right of way might still be extant, notwithstanding the facts 
averred in the plea. Since that decision a provision has been enacted in the 
Municipal Act, which appears in R.8.O., c. 192, s. 473, as follows:—

“A by-law shall not be passed for stopping up. altering or diverting any 
highway or part of a highway if the effect of the by-law will be to deprive any 
person of the means of ingress and egress to and from his land or place of 
residence over such highway or part of it, unless in addition to making com
pensation to such person, as provided by this Act, another convenient road 
or way of access to his land or place of residence is provided.”

And by s. 492 of the Act, the owner of the land which abuts on the closed 
highway shall have the right to purchase the soil and freehold. If the Abell v. 
Woodbridye decision is correct any private right of way over the closed highway 
would be extinguished, and the municipality would be bound to furnish

Annotation.
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Annotation, another right of way. But as before |Hiinted out, the owner of a private right 
of way over a highway need not justify his user as one of the public, Alien v. 
Ormond, supra. And Osler, J., in an oltiter dictum in Re Vashon d’ East 
Haivkesbury (1879), 30 U.C.C.P. 194, 202, suggested that the private right 
survived the dedication of the highway and its dosing by the municipality. 
If that is the law, when the owner of the private right purchased the closed 
highway, he would lose his right of way on the principle of merger, and the 
municipality would be bound to furnish another convenient way. But if he 
refused to purchase, or a stranger bought after his refusal, the munidpality 
might refuse to provide another way on the ground that the private way 
still existed. A. D. Armour.

ÇAN. MITCHELL v. TRACEY AND FIELDING.

8. C. Su/treme Court of Canada, Davies, C.J., and Idinaton, Anglin, Brodeur and 
Mignault, JJ. March 17, 1919.

1. Intoxicating liquors (I III H—91)—Writ or prohibition restraininu
MAGISTRATE—NOVA SCOTIA TEMPERANCE ACT—CRIMINAL CHARGE
—Appeal.

Application for a writ of prohibition to restrain a magistrate from 
proceeding with a prosecution for violation of the Nova Scotia Temper
ance Art arises out of a criminal charge, and no appeal lies from the 
judgment thereon.

2. Appeal (§ I A—3)—Prohibition—Court or hnal resort or province
—Supreme Court Act, R.S.C. c. 139, ss. 39 (c) and 48 as amended
by 8 & 9 Geo. V. c. 7, s. 3.

There is no ap|>eal to the Supreme Court of Canada from the court of 
final resort of any province except Quebec in a case of prohibition under 
the Supreme Court Act, R.S.C. c. 139, s. 39 (c), where the case does not 
come within some of the provisions of s. 48, as amended by 8 & 9 Geo. V. 
c. 7, s. 3.

[Re McNutt (1912), 10 D.L.R. 834, 47 Can. S.C.R. 259; Desormeaux v. 
Ste. Thérèse, 43 Can. S.C.R. 82; Bouchard v. Soryius (1917), 38 D.L.R.. 
55 Can. S.C.R. 324, 29 Can. Cr. Cas. 245, followed; Trusts Corporation v. 
Rundle (1915), 20 D.L.R. 108, 52 Can. S.C.R. 114, distinguished.)

Statement. Appeal from an order of the acting registrar refusing to affirm 
the jurisdiction of the court and approve the security.

The reasons given by the acting registrar for refusing the order 
are the following:—

Acting Registrar.—Application before me as acting registrar to affirm 
jurisdiction and approve of bond filed as security for costs. The applicant, a 
licensed vendor of liquor in Halifax under the Nova Scotia Tenqteranoe Act, 
was charged before a magistrate with unlawful selling of liquor contrary to 
the provisions of the Act. The charge was heard but judgment was stayed 
pending an application for a writ of prohibition to restrain the magistrate 
from convicting. The writ was refused and from such refusal the applicant 
seeks to appeal to tliis court.

Two questions are raised affecting the right to appeal to this court. The 
Supreme Court Act, e. 39 (c), allows an appeal in a- case of habeas corpus or 
prohibition not arising out of a criminal charge. The first question then is 
whether or not the charge in this case was a “criminal charge” within the 
meaning of s. 39 (c).
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This question came before the Supreme Court in the rase of He Mc.XuU 
(1912), 10 D.L.R. 834, 21 Can. Cr. Cas. 157, 47 Can. 8.C.R. 259. In that 
rase the ap|>ellant, Mrs. McNutt, had applied for discharge of habeas carpus 
from imprisonment on conviction for an offence under the same Act as in this 
case, the N.8. Temperance Act. The case was heard by the 6 judges of the 
court. Three of them held that the application for the writ arose "out of a 
criminal charge”; one held that it did not, and one seriously doubted that it 
did; the remaining judge expressed no opinion on the |>oint but quashed the 
appeal on another ground.

Sir Charles Fitzpatrick, one of the three who held that it was criminal, 
is no longer a inemlier of the court. If this case, then, should come before 
the present bench of judges the position would be that two of them are on 
record as holding that the charge was criminal, practically two that it was not, 
and two whose views are entirely unknown. I consider, therefore, that the 
question is at large and my i>ersonal opinion being in accord with that of 
Duff, J., I would be prepared to affirm the jurisdiction so far as this first 
question is concerned.

The second question is one of greater difficulty for the applicant. At 
the last session of Parliament, s. 48 of the Supreme Court Act, which had 
previously been confined to appeals from Ontario, was extended to cover 
apiieals from all the provinces except Queliec. It is necessary, therefore, to 
decide whether or not the case before us is governed by that section.

It is settled by authority that it is so governed. Not only has the court 
held, before the amendment, that an ap|>cal in an Ontario case of mandamus 
must comply with the requirements of a. 48 (AU'y-Gen’l v. Scully (1902), 
33 Can. 8.C.R. 16), ami also in the case of a municipal by-law (Town of Aurora 
v. Village of Markham (1902), 32 Can. 8.C.R. 457), as to both of which the 
appeal is allowed by s. 39, but it has lately held that an ap|ieal in a case of 
prohibition from the Province of Quebec must comply with the requirements 
of e. 46, the counterpart, for Quebec, of s. 48. (Desormeauz v. Village of 
Ste. Thérèse (1910), 43 Can. 8.C.R. 82.

As the case before me docs not come within the terms of s. 48, there is no 
appeal as of right, and the motion to affirm jurisdiction must lie dismissed. 
No costs. If the jurisdiction was affirmed the bond filed is sufficient.

C. H. MA8TF.na.
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The applicant appeals from this decision to the Supreme 
Court.

Power, K.C., for appellant; Beihune, for respondent.
Davies, C.J.:—As to the meaning of the language “not arising Devtw.ci. 

out of a criminal charge” in sul>-s. (c) of s. 39 of the Supreme 
Court Act, I adhere to the opinion I expressed in He McNutt,
10 D.L.R. 834.

And as to the appellant's right of appeal to this court de piano 
as taken in this api>eal and which right the appellant sought to 
have affirmed by the assistant registrar, 1 am of opinion that this 
officer was right in refusing to affirm our jurisdiction to hear the 
appeal.
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That jurisdiction is defined and limited by s. 48 of the Supreme 
Court Act and appellant failed to bring himself within its pro
visions, Aurora v. Markham, 32 Can. S.C.R. 457. Ss. 37, 38 and 
39 must lie read and construed together with s. 48 and subject 
to it.

In the present case there is no amount involved in the appeal 
or other ground which could possibly give a right of appeal under 
that section.

Idinoton, J.:—I do not think this appeal should he allowed 
inasmuch as the amendment of the Supreme Court Act contained 
in 8 & 9 Geo. V. c. 7, seems to forbid it.

As to leave to appeal the application is too late for this court 
to grant and can only lie given now by the court sought to lie 
appealed from.

Anglin, J.:—I have seen no reason to change the view which 
I expressed in Re McNutt, 10 D.L.R. 834, as to the construction 
of the phrase "not arising out of a criminal charge" in s. 39 (c) 
of the Supreme Court Act.

Section 48 of the Supreme Court Act, made applicable by the 
legislation of 1918 to all the provinces other than Quebec, is, in 
my opinion, conclusive against a right of appeal de piano in this 
case. Ss. 37, 38 and 39 are subject to s. 48, just as they are 
subject in Quebec appeals to s. 46. üesormeaux v. Ste. Thérèse, 
43 Can. S.C.R. 82; Bouchard v. Sorgim (1917), 38 D.L.R. 59, 
55 Can. S.C.R. 324, 29 Can. Cr. Cas. 245. That would be so 
without the introductory words “except as hereinafter otherwise 
provided" found in each of these sections. But the presence of 
that phrase leaves no room for argument.

In Trusts Corporation v. Rundle (1915), 26 D.L.R. 108, 52 
Can. S.C.R. 114, very much relied upon by Mr. Power, s. 48 was 
not and could not have been invoked, the amount involved in the 
appeal being over $1,600, viz., $1,068.27, expenditure allowed in 
the Surrogate Court and disallow ed by the Court of Apjieal, and 
$100 of the guardian’s remuneration fixed by the Surrogate Court, 
likewise disallowed.

The appeal from the order of the acting registrar fails on lioth 
grounds and should be dismissed with costs.

The application for special leave to appeal is too late, (ioodison 
Thresher Co. v. Carp, of McNah (1910), 42 Can. S.C.R. 094.
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Brodevr, J.:—This is a motion by way of appeal from an 
order of the registrar declaring that the court has no jurisdiction 
to hear this case.

The court below refused a writ of prohibition in a prosecution 
against the appellant for selling liquor contrary to the N.S. Tem
perance Act and he now wants to ap|x*al to this court. One of 
the objections made to his right to appeal is that s. 48 of the 
Supreme Court Act, as amended in 1918, precludes him from 
entering this appeal.

By s. 39 of the Supreme Court Act an appeal to the Supreme 
Court in cases of prohibition is given but that appeal is limited 
and controlled by s. 48 of the same Act which declares that no 
appeal will lie unless the judgment a quo relates to title to real 
estate, affects the validity of a patent, puts in controversy a 
n atter exceeding $1,000, or relates to an annuity.

None of these conditions are to lie found in that judgment.
Applying the decisions rendered by this court in Att'y-flen'l v. 

Scully, 33 (’an. S.C.R. 10; Desormeaux v. Sic. Thérèse, 43 (’an. 
S.C.R. 82; and in Bouchard v. Sorqius, 38 D.L.R. 59, 55 Can. 
S.C.R. 324, I am strongly of the view that the appellant has no 
right to ask this court to adjudicate on his writ of prohibition.

Another ground urged against this appeal is that under s. 39 
the appeal lies in proceedings for a writ of prohibition “not arising 
out of a criminal charge” and that the writ of prohibition in this 
case has reference to a criminal charge.

The statute, in violation of which the appellant has liven pro
secuted, is a provincial statute; and in deciding the point raised 
we n ight curtail the legislative powers of the irrovinces without 
giving an opportunity to the provinces to lie heard.

In view of the conclusions I have reached on the first ]xjint 
above mentioned, I do not see any reason for me to express my 
views upon the second point.

The appellant asks also in the alternative that he should lie 
granted leave to appeal.

It was decided in (ioodison v. McNab, 42 Can. S.C.R. 094, that 
after the expiration of 00 days from the pronouncing of the judg- 
n ent a quo this court is without jurisdiction to grant special 
leave.

The motion should lx* dismissed with costs.

CAN.
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Brodeur, J.
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Mionault, J.:—Two questions arise under this appeal from 
the decision of the acting registrar refusing to affirm jurisdiction 
in favour of the appellant: (1) Do the appellant’s proceedings 
for a writ of prohibition arise out of a “criminal charge?" (2) 
Aasun ing that this first question lie answered in the negative, 
has the appellant a right of appeal to this court, in view of the 
provisions of s. 48 of the Supreme Court Act?

1. In the case of Re McNutt, 10 D.L.It. 834, in which six 
judges sat, three judges, Fitzpatrick, C.J., Davies and Anglin, JJ., 
expressed the opinion that a trial and conviction for keeping 
liquor for sale contrary to the provisions of the same Act, the 
N.8. Temperance Act, were proceedings on a “criminal charge” 
within the meaning of s. 39 (c) of the Supreme Court Act. Duff, 
J., was of the opinion that the proceedings did not arise out of a 
“criminal charge,” within the meaning of that suli-section, and 
Idington, J., and Brodeur, J., expressed no opinion on this point. 
The learned acting registrar, therefore, considered the question as 
l>eing an open one, although he rejected the motion of the appellant 
to affirm jurisdiction upon the second ground alxive referred to.

Under the circumstances, I think it is incumlient on me to 
express my opinion upon both these questions which were fully 
argued by the counsel for the appellant.

It is almost unnecessary to say that the jurisdiction of this 
court is statutory, that is to say, that it must appear in any cast; 
brought More this court that the statute properly construed 
confers jurisdiction, and if this is not shewn jurisdiction is 
negatived.

The Supreme Court Act refers several times to “criminal 
charges” and to “criminal cases,” and the answer to the question 
1 am considering dejiends upon the construction to he placed upon 
t hese words. I will refer very briefly to some of the provisions of 
the Act .

In the first place, the introductory s. 35 states that this court 
has “civil and criminal jurisdiction” within and throughout 
Canada.

As the words “civil” and “criminal” are here employed in 
contradistinction to each other, they must certainly be under
stood as Wing used lato nenm, and, therefore, “criminal” matters 
comprise* all matters which can come under the general term 
according to the well-known test that
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the proper definition of the word “crime” is an offence for which the law 
awards punishment. Per Littledale, J., in Mann v. Owen (1829), 9 B. & C. 
595, 109 E.R. 222, at p. 602.

When, therefore, in the next section, s. 36, we find the general 
right of appeal granted by s. 35 restricted by the proviso that no 
appeal lies from a judgment “in any case of proceedings for or 
upon a writ of habeas corpus, certiorari or prohibition arising out 
of a criminal charge,” the ordinary rules of construction would 
give to the word “criminal” the same meaning as in s. 35, and, 
therefore, I would say that it is here used in the wide sense, accord
ing to the test I have indicated above.

Sub-s. (b) of s. 36 further states, as a part of the same proviso, 
that “there shall lie no appeal in a criminal case except as provided 
in the Criminal Code.”

This is a reference to art. 1024 of the Criminal Code by the 
terms of which the right of appeal is restricted to convictions for 
indictable offences affirmed on an appeal taken under art. 1013 
of the Code, to the Court of Appeal, where the latter court is not 
unanimous in affirming the conviction. Whatever restricted 
meaning, therefore, might tie given to the words “criminal case” 
in sub-s. (6) by reason of the reference to the Criminal Code, 
cannot, in my opinion, affect the construction of the words “crim
inal charge” as used in sub-s. (a).

Coming then to the words “criminal charge” in suli-s. (c) 
of s. 39, where it is said that an appeal shall lie to the Supreme 
Court
from the judgment in any ease of proceedings for or upon a writ of habeas 
corpus, certiorari or prohibition not arising out of a criminal charge, 
there can be no doubt whatever that the words “criminal charge” 
must receive the same construction as in sub-s. (a) of s. 36, and, 
therefore, my opinion is that they are used in the wide sense as 
allowing an appeal in matters of prohibition merely when they 
arise out of “civil” as distinguished from “criminal" proceedings.

We next find the words “criminal case,” already met with in 
sub-s. (6) of s. 36, in s. 62 which says that
every judge of the court shall, except in matters arising out of any claim for 
extradition under any treaty, have concurrent jurisdiction with the court or 
judges of the "everal provinces for the purpose of an inquiry into the cause of 
commitment in any criminal case under any Act of the Parliament of Canada.

It is to lie observed that the words “criminal case,” which
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otherwise would lie of general application, are qualified here by 
the addition of the words, “under any Act of the Parliament of 
Canada.”

It would not apiiear to me that lieeauee we have an express 
qualification here, we should read that qualification into the 
previous sections where the expression “criminal" is used without 
any qualifying words. On the contrary, I find that when it was 
desired to qualify or restrict the generality of the tenu “criminal,” 
parliament has used apt words to express the qualification, and 
I know of no rule of construction that would authorize me to 
imply that qualification in cases where it is not expressed.

In s. 67 (4) there is a provision that this section—which 
governs the removal of cases from the provincial courts to the 
Supreme Court where the constitutionality of an Act of Parlia
ment or of a legislature is in question—“shall apply only to cases 
of a civil nature.” The word “civil" is here used latu sensu and 
excludes anything that can come under the description of 
“criminal" matters, which seems to me to harmonize with the 
restriction expressed in suli-s. (o) of s. 36, anil in suh-s. (c) of 
s.39.

The only remaining provision of the Supreme Court Act where 
the word "criminal" is used is s. 75 with reference to security for 
costs which is not required, inter alia, as to ap)>cals “in criminal 
eases." These criminal cases are obviously those referred to in 
sub-s. (6) of s. 36, and in art. 1024 of the Criminal Code.

I would, therefore, conclude—and I also rely on the reasoning 
of Fitzpatrick, C.J., and of Davies and Anglin, JJ., in the McNutt 
case, 10 D.L.R. 834—that the words “criminal charge" in sub-s. 
(a) of s. 36, and in sub-s. (d) of s. 39, are used in a wide and not a 
restricted sense. No question whatever as to the power to 
legislate with resiiect to criminal law under the B.N.A. Act arises 
here, and no consideration of the respective powers of parliament 
and of the legislatures with regard to criminal or penal matters 
can be of any assistance in the construction of the sections of the 
Supreme Court Act to which I have referred and which 
undoubtedly, however wide may be their application, are intra 
vires of the Canadian parliament.

I, therefore, answer the first question in the affirmative, and 
consequently I hold that this court has no jurisdiction to pass on



46 D.LJt.] Dominion Law Kktortn. 527

the appeal which the appellant seeks to bring licfore it, for the 
proceedings he has taken arise out of a criminal charge.

2. There ran lie alisolutely no doubt, under the previous 
derisions of this court, that even assuming that I could answer 
question 1 in the negative, the appellant cannot optical to this 
court inasmuch as his case does not come within the ambit of 
s. 48. This section was amended in 1918 by 8 & 9 (leo. V., r. 7, 
and now applies to all the provinces, with the exception of (Jucliec. 
It is the counterpart of s. 4ti with respect to Quebec appeals, and 
this court held in Deêormeauz v. Sle. Thérène, 43 Can. S.C.H. 82, 
and more recently in Montreal Almttoire v. City of Montreal (un- 
reiKirted, 14th November, 1918), that no np|ical lies to the Supreme 
Court from a judgment of a court in the Province of (jueliee in 
any case of proceedings for or ii|w>n a writ of prohibition, unless 
the matter in controversy falls within some of the classes of rases 
provided for by s. 4<i. Similarly an api>cal in the rase of proceed
ings for or ujion a writ of prohibition in Nova Scotia does not lie 
to this court unless the matter in controversy, even though it were 
not excluded by suli-s. (a) of s. 30, or suli-e. (r) of s. 39, falls 
within some of the classes of rases provider! for by s. 48, which, 
since the amendment of 1918, applies to that province. The 
second question should lie answered in the negative.

1 tliink, therefore, that the appeal from the decision of the 
acting registrar should lie dismissed with costs.

The ap|>ellant asked that should this court lie of opinion that 
he cannot apjieal as of right, he lie granted sjiecial leave to apjieal 
under suli-s. (e) of s. 48.

I think the answer 1 have given to the first question would 
preclude me from granting leave to apjieal in a case where, in my 
opinion, the right of appeal is expressly taken away by the statute. 
But for another reason the prayer of the appellant cannot lie 
granted by this court inasmuch as more than sixty days have 
elapsed since the judgment o quo was rendered, (loodison v. 
McXab, 42 Can. 8.C.R. 694. A/i;ieaZ diemineed.

The apjiellant then applied to Mignault, J., in ehamliers for 
an order staying further proceedings in this court until an appli
cation could be made to the Judicial Committee of the Privy 
Council for leave to appeal to that Board. The order was refuser! 
for the following reasons:—
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Mignault, J.:-In this matter I am of the opinion that, 
inasmuch as this ourt lias declared that it has no jurisdiction to 
entertain the apjieal of the appellant from the judgment of the 
Supreme Court of Nova Scotia, Crown side, herein, and has 
dismissed the appeal taken by the appellant from the decision of 
the acting registrar refusing to affirm jurisdiction, I cannot grant 
the stay of proceedings asked for by the appellant.

Moreover, the affidavit of the appellant does not shew whether 
he intends to take a direct appeal to the Judicial Committee of 
the Privy Council from the judgment of the Supreme Court of 
Nova Scotia, or whether he purposes to apply to the Judicial 
Committee for leave to appeal from the judgment of this court 
dismissing his api>eal from the decision of the acting registrar 
refusing to affirm jurisdiction, and, under these circumstances, I 
am of the opinion that a proper case has not been made out for 
granting a stay of proceedings.

The motion of the appellant is dismissed with costs.
Alotion (lisnusml.

THE KING v. CROSBY.

Exchequer Court of Canada, Cannelé, J. March II, 1919.

1. Expropriation (| III C—135)—Market value—Estimated Profits-
Business NEVER UNDERTAKEN—INDEFINITE OFFERS—EVIDENCE OF

An owner of property expropriated is not entitled to claim as an 
element of its market value at the time of the expropriation a sum repre
senting estimated profits from a business which he asserts might have 
been done on the property but which in fact had never been undertaken.

Offers to purchase property which are more or less indefinite and not 
so made as to be binding upon the persons making them are not to be 
regarded as satisfactory evidence of the value of such property in the 
opinion of the proposed purchasers.

Information to determine compensation for the expropriation 
of land by the Crown.

T. S. Rogers, K.C., and T. F. Tobin, K.C., for plaintiff.
H. \tclnnc8, K.C., and L. A. LoveU, K.C., for defendants. 
Cassels, J.:—This case was tried before me in Halifax on 

September 23,1918. There was a dispute as to the area of the land 
expropriated from the defendant. The Crown had tendered for 
the land as containing an area of 44,000 sq. ft., and for the water
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lot 30,400 sq. ft. It was agreed at the trial that the parties would 
get together and ascertain the exact area.

On January 13, last, a memorandum signed !>y counsel was 
filed, which reads as follows:—

It is hereby agreed l>etween the parties that the area of land expropriated 
from the defendant by the Crown for the purpose of the Halifax Ocean Ter
minals is 49,600 sq. ft., and that the area of water also expropriated from the 
defendant contains 30,400 sq. ft., a total of 80,000 sq. ft.

This makes an additional area of 5,fi00 sq. ft. of land, which at 
the allowance made by Mr. Clarke of 25 cents per square foot, 
would increase his allowance by the sum of $1,400.

The land in question is similar in character to that which 
formed the subject of litigation in The King v. Wilson (1914), 
22 D.L.R. 585, 15 Can. Ex. 283, decided by me. One difference 
between the two properties is that the defendants’ property is 
situate nearly a mile further from the centre of the city and towards 
the south than the Wilson property. Another material difference 
is the fact that in the Wilson case, a business was being carried on 
by Mr. Wilson on the property expropriated and an increased 
allowance was made to him for the loss of his business property. 
The appraisers in that case allowed him 30 cents per foot for the 
water lot, to compensate Wilson on account of this loss of an operat
ing business. In the present case no business was carried on by the 
defendant in the premises in question. I will refer later to the 
evidence on this point.

The property in question which has been expropriated is a 
property txmnded on the west by the easterly side of Pleasant St. 
It is said to have a frontage on Pleasant St. of 289 ft., and running 
down into the water to a considerable depth.

Situate on the property in question expropriated were two 
dwelling houses. The one on the north and nearest the esplanade 
is what is spoken of as the Ritchie house. The other situate 
between what is called the galvanized iron shed and the Ritchie 
dwelling house is what is known as the Neill house.

On the premises there was a considerable amount of crib-work, 
and also a wharf which was partly in existence at the time of the 
purchase by the defendant of the properties in question and 
subsequently extended.

The evidence furnished on the part of the defendants is of a
37—46 d.l.r.
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very unsatisfactory character. No witnesses have been called to 
testify to the values except the evidence of the defendant, Adam B. 
Crosby.

The defendant Newman is a tenant of what is called the 
galvanised iron shed. His lease would expire on October 13, 1913. 
The expropriation was on February 13, 1913. Under the terms of 
his lease he was entitled, as compensation, to the sum of 6300, and 
the payment of this sum to the defendant Newman does not seem 
to lie questioned by any of the parties to the action, and I fix his 
compensation at this amount.

It is inqiortant to consider carefully the evidence of the defend
ant Adam B. Crosby. His method of arriving at the sum of 6100,- 
000 claimed by him, is based u|ion profits which he expected to 
to make were he to enter u|>on business in connection with these 
premises. 1 need merely refer to the cases of the Pastoral Finance 
Association v. The Minister, [1914] A.C. 1083, and The Northern 
R. Co. v. Schootey, 30 D.L.R. 289, to shew that the basis of valu
ation uiion the probable profits of a business to lie carried on on 
these premises in the future is an erroneous basis of arriving at the 
market value. 1 have to arrive to the liest of my ability at the 
market value of the premises, to wliieh would lie added any loss 
to the defendant for his loss of business if he were carrying on busi
ness and turned out of the occupation of the premises by reason 
of the expropriation.

The date of the expropriation was February 13, 1913. The 
Crown have tendered the sum of 630,739. The defendant claims 
the sum of 6100,000.

1 quote from the evidence of Adam B. Crosby to shew that 
these premises at the time of the expropriation were not lieing 
used by Mr. Crosby for the purpose of carrying on a business. 
He is asked by his own counsel, as follows:—

Q. Will you kindly tell me what your occupation hae been since the year 
1908 or 1909? A. Well, my occupation has been broker, ship and fish broker, 
of Halifax, but 1 must say I have not been very actively engaged since 1909.

He explains his reasons as follows :—
Q. Why have you not been actively engaged in it since that time? A. Well 

1 was elected for Parliament in 1906, and the sessions were very long, and I 
was in Ottawa most of the time in 1909, 1910 and 1911. In 1911 I did not 
get away from Parliament until in July.

Q. And since that time, 1911? A. Well, in 1911 I was very sick, in
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1010 I was very sick, and in 1911 I was pretty sick, and after the election I 
was sick and was not practically in touch with things till 1913. I was pretty
sick.

Further on in cross-examination he is asked by Mr. Tobin the 
following questions:—

Q. You never carried on active business there yourself (referring to the 
properties in question)? A. I never did in particular. In fact, the taking 
of that property, following my health being bad, practically put me out of 
business.

Q. And there has never been any active business carried on in that neigh
bourhood? A. I do not think in late years. They told me that years ago 
there used to be a great deal of business done there.

Apparently the defendant, Adam B. Crosby, bases his whole 
claim u|>on the fact that he would not sell for any price under the 
sum of $100,000.

It is im)>ortant to ascertain what was paid for the properties, 
and 1 will quote from the evidence of the defendant in order to 
shew this. In cross-examination he puts it as follows. There were 
three properties purchased. The three comprising the pnqierties 
expropriated and also a property upon the west side of Pleasant St. 
not expropriated but which has been rented for al out $000 a year. 
He states that the first of the three proiierties purchased was the 
iron shed. It is referred to as an iron shed as it has been partially 
covered by corrugated iron. “1 would say that this purchase was 
somewhere alxnit 1904 or 1905.” He is asked:—

Q. What did that include? A. That included the iron shed and this 
wharf and all south of that.

Q. It included the iron shed, the wharf, the water lot and all south? 
A. Yes

Q. And did it include the property on the west side of Pleasant St.? 
A. That was all in one purchase.

It should be stated that these projierties were purchased at 
auction. There was apparently a liquidation proceeding. I 
mention this fact as having been purchased at auction under 
liquidation proceedings, it may not tie a real test of market value, 
although of course it has a tearing. He is asked:—

Q. What did you pay for that property? A. I paid for that property 
•4,000.

It had a frontage on Pleasant St. of about 118 ft., roughly 
speaking. In addition included in this purchase was the property 
on the west side of Pleasant St. not expropriated, and he puts the 
frontage on the west side as of ateut 125 ft.
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He is asked :—
Q. That had a large building on it; what was the depth of the lot on the 

west? A. Going back?
Q. Yes? A. I never measured that, but I am sure it ie over 200 ft. deep.
Q. It had a very large building on it? A. A large stone building.
Q. What sort of stone was it? A. I think the front part was Amherst 

stone, but the other was local stone. I am not sure about that, but it looked 
to me like Amherst stone. I think the other was perhaps local stone, and the 
end was brick, and evidently put in temporarily.

It must he txrnie in mind that included in the $4,600 purchase 
was this property on the west side of Pleasant St., not in question 
ii this suit.

He states:—
Q. You got all the cribwork to the east of the iron sheds? A. Yes.

This comprised the first of the three purchases. It was pur
chased in 1904 or 1905.

He is asked:—
Q. When did you buy the next property? A. The icxt property I 

bought was the Ritchie property.
Q. That was immediately south of the esplanade? A. In fact I was 

bargaining for those two properties.
Q. Tell me the next one you bought? A. I think I bought the Ritchie 

property about 1906 or 1907.
Q. That had a house on it? A. Yes.
Q. What is the frontage of that lot on Pleasant St.—about 60 ft., is it not? 

A. I think so.
Q. From whom did you buy that? A. From the Ritchie estate. Mr. 

Langford was the man sold it to me.
Q. How much did you pay for that? A. 12,400, I think; it might be 

92,450, but between 92,400 and 92,500.

This completed the Ritchie purchase.
With respect to the third purchase he is asked:—
Q. When did you buy the next lot? A. The next one, I bargained for 

it some time along in 1907 or 1906. 1 bought that from Mr. Mclnnes.
Q. That property had a frontage of 82 ft. on Pleasant St.? A. Possibly.
Q. 82 by 300 is the exact measurement shewn by your deed; is that 

right? A. Oh, well, that would be right.
Q. What did you pay for that? A. 93,000, 1 think.
These three sums of $4,600, $2,400, and $3,000 are the exact 

amounts paid for the three properties and included, as I have 
stated, is the property on the w'est side, with a large stone building.

He further states:—
Q. You have told us what rental you got out of the building on the west 

side of the street before the expropriation, the old distillery itself? A. I got 
9600 a year.

CAN. 

Ex. C. 

The Kino
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Mr. Lovett, for the defendant, objected to evidence being 
given in regard to the property on the west side of Pleasant St. 
as it was not the property expropriated. I allowed the evidence 
subject to objection, but I am of opinion that it was rightly received 
for several reasons. One being that this property was included in 
the purchase of part of the expropriated property for which 
$4,600 was paid, and it is necessary to get some idea of how much 
of this $4,600 was paid for that portion of the property lying to 
the west.

He is asked
Q. How do you arrive at the value of 1100,000? A. For my own In mi

ne*»*, in connection with my own busim-ss 1 value that property. I said here 
a moment turn that no man could buy it from me for le** than $100,000, 
because 1 felt that would be the very least. I do not mean to say it is not 
worth more than that, but I mean to say I could make it a very valuable 
property to myself in my own business. It would In- worth 18,000 to $10,(MX) 
to me in my own business.

This is only of course conjecture, as in point of fact he never 
carried on business on the property in question.

Mr. Crosby, in addition to his illness, was unfortunate in the 
loss of his financial man, Mr. Mason, who died in the year 1909. 
He is asked :—

Q. I suppose you kept books of the property shewing what the property 
cost and what it earned? A. 1 may say that after 1900 my financial man, 
Mr. Mason, died, and 1 must confess that after that time 1 had a very hard 
time. 1 had been It Hiking for a man, but 1 had not really a bookkeeper that 
kept my affairs, and 1 would have been in much better position to come here 
if I had ha»I one, because my IhhiIcs in 1000 went bad, and 1 had to pick up 
men off the street, you might say. to come in and do my business.

tj. You have no record of what the pro|>erty cost, or what its earnings 
were, or what you sjient on it? A. 1 can give you a gmxl idea.

Referring to the Ritchie house, he states as follows:—
Q. Have you any documents in regard to it? A. You see I moved 

away from my office some three years ago, and it never occurred to me of 
this coming up, but 1 can give you a good idea of what it cost, and the man 
that built the L., for instance, that I put on the ltitchie building, that was 
built by Brookfield, and he can tell you what it cost, and other works and 
repairs on the Neill building and repairs on the shed.

Referring to the repairs on the shed, he says: “Nobody could 
tell that I«cause I did it piece work, according as I—"

According as I had money, he intends to say.
Mr. Crosby has not called Mr. Brookfield nor has he called 

anyone in support of his evidence of market value. He is asked :—

CAN.
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Q. Who built the wharf? A. Mosher; you ran get him any time.
Q. What did you pay for the wharf? A. I think the addition I put on 

coat between $700 and $800—not $800 I do not think.
Q. That i* what you paid Mosher? A. Yea. The eribwork was done 

differently.

Mosher was not called at a witness by the defendant Crosby. 
Craig states the eribwork was done differently.

Q. Who did that? A. Reid and Archibald.
(j. What did you pay them? A. Something like $500, and the truckage 

and that, that was done, and the filling, that wan another tiling.
Q. Who did that? A. Different onea.
Q. Have you any record of that? A. \C Imd a record.
Q. Have you looked for it? A. Yea, I did, and I found my liooka— 

you know when i moved my books up I was not there.

The result is that the Itooks were not forthcoming.
Q. Take the Ritchie house. Whs., md you pay for the addition to that? 

A. $1,000 paid to Brookfield for the I... and then we put in plumbing and 
changed the plumbing.

Q. What did that coal? A. 1 think it coat something like two or three 
hundred dollars. 1 hat is the Ritchie property.

Q. Did you s|iend any more money on the Ritchie house, $2,000, and 
$200 plumbing? A. 1 do not rememlter whether there was any shingling 
done there or not.

This $2,(KM) is a mistake. It should l>e $1,000. If the $1,000 
for the L, and the $2<M) for the plumbing are added to the sum paid 
for the Ritchie house it would make the total purchase price with 
the improvements the sum of $3,600.

In regard to the money spent upon the iron shed, he states 
that he put a whole iron roof on it new. But he cannot tell what 
it cost. He says that Harris would probably remember, ‘‘but 1 
am not sure whether we had the whole property re-covered with 
iron on the top or not. 1 don’t know.”

Q. Can you tdl me what you spent or can you not? A. No, I would 
not tell you definitely.

Q. Do you think you spent $500? A. I am sure 1 spent over $2,(KM).

Now, the total amounts of the expenditures made according 
to Crosby’s evidence, including purchase price and improvements, 
amount to the sum of $14,400 inclusive of the property on the 
west side.

In regard to the statements as to the proposals for purchase 
made by different |>eople, to my mind they are too vague and too 
indefinite to form the basis of any value in arriving at the market 
value of the property.
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Nichols, in his Imok entitled The Law of Kminent Domain, 
2nd ed., vol. 2, s. 254, p. 1195, states as follows:—

An offer to purchase the land ut a certain price, made by the party which 
subsequently took it by eminent domain, in iiiittimissible to shew market 
value. It does not preeuppcw a willing seller and a willing buyer, but ia 
baaed u|K>n the price which a cor| Miration, intending to take the land at all 
events, ia willing to pay to avoid the excuse of litigation anil the chance of 
an excessive verdict from an unsympathetic jury. An offer made by a private 
party encounters none of these objections, and, in determining value outside 
of judicial procecdinga, the fact that an owner had received and rejected an 
offer of a certain sum would doubt Itws In* looked U|mhi as material. Neverthe
less, it is felt by some courte that evidence of offers should not be received. 
It ia, at moat, a a|iecics of indirect evidence of the person making such offer 
as to the value of the land, lie may have ao slight a knowledge on the subject 
aa to render hia opinion of no value. < Mal and not binding offers are so easily 
made and refused in a mere passing conversation, and under circumstances 
involving no responsibility on either aille, as to cast no light u|M>n the question 
of value, and they are unsatisfactory, easy of fabrication and even dangerous. 
While all these objections might not apply in every case it is thought l>est. by 
moat courts, to reject evidence of offers altogether.

After the lient consideration that 1 can give to the cane, 1 am 
of opinion that the tender by the Crown of $30,739 with the addi
tion of $1,400 for the extra 5,(MX) feet of land and 10% added for 
the forcible taking, in very adequate and fair compensation for 
the property expropriated.

I think the evidence of Mr. Clarke ami (lie others shews that 
they intended to deal lilierally with the defendant. The Crown 
adheres to the tender, and I think that the defendant should lie 
thoroughly satisfied with the amount allowed.

There will he judgment for the defendant, Adam B. Crosby, 
for the amount of $35,352.90, and also for $3(M) in favour of defend
ant Newman, with interest on both amounts from the date of the 
expropriation.

I think the defendants are entitled to the costa of the action.
The question lietwcen Mr. and Mrs. Crosby as to what her 

rights will be in regard to dower, if not settled lietween the parties, 
will have to l>e referred, but 1 imagine that there will lie no trouble 
in the defendants arriving at an agreement as to this.

Judgment accordingly.

(AN.
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Cewls. J.
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RISLER v. ALBERTA NEWSPAPERS Ltd.
Alhcrta Supreme Court, Appellate Division, Harvey, C.J., Beck, Simmons and 

McCarthy, JJ. May t. 1919.
Companies (S VI D—339)—Dominion Winihnu-vf Act—Winding-up 

order—Execution—Void if pvt in force without leave op

Section 23 of the Dominion Winding-up Act (R.H.C. 1900, c. 144) 
<!<** not make every attachment, sequent rut ion, dislmw or execution 
against the assets of a company void after the making of a winding-up 
order hut only that every process “nut in foret1" thereafter is void if 
leave to put it in force has not been obtained under s. 22 of the Act.

Appeal from un order of the master in chandlers, Calgary, 
giving leave to the plaintiffs to proceed with their action notwith
standing the issue of a winding-up order. Affirmed.

Lougheed d* Rennell, for appellants. W\ D. T. LathueU, for 
res|M>ndent Kisler. Short, Rons d* Selwood, for res)>ondent Garnet.

Hahvev, CJ.:—The Dominion Winding-up Act apjiears to 
have lteen first enacted in 1862. 8. 23 of the present Act is in 
the exact words of the original s. 21. The words arc, to all intents, 
the same as those of the English Act, which were given an inter
pretation in 18M in Re Exhall Coal Mining Co., 4 DeG. J. 
&. 8m. 377, 40 E.R. 1)04. That interpretation was one which 
practically added words of limitation to the section and held that 
an execution, etc., though declared by the section to l>e void was 
not void if issued by leave of the court and that such leave could 
lie granted.

1 concur entirely with the view expressed by Lindlcy and Ho wen, 
LJJ., that the construction is a forced one, but u|>on the principle 
which this court has followcnl frequently I think we arc bound to 
adopt the construction given to the section by the English court 
18 years liefore it was adopted by our parliament, especially as 
that construction has l>ecn uniformly placed on it ever since both 
in England and ( 'anuda.

The question liecomes then only one of discretion. Inasmuch 
as by virtue of the provisions of our Companies Ordinance a 
remedy is given to the plaintiffs against the directors which can 
only lie applied in a certain way which involves the need of a 
judgment and execution against the company with a return by 
the sheriff, which remedy will Ik* lost unless the action, which 
cannot lie begun against the dins u»rs until after the sheriff’s 
return, lie begun within a year after the director has ceased to lie 
such. 1 think the discretion should lie exercised by permitting 
the proceedings to lie taken, but simply so far as is necessary to
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accomplish the purpose indicated. In other words, the sheriff 
should not lie pennittcd to levy under the writ of execution, H. C. 
but only to make the return to satisfy the Com|ianies Ordinance. Kisuek 

I would, therefore, dismiss the appeal with easts. ^ '
Beck, J.:—This is an appeal from an order of Mr. f'larry, Newspapeh» 

K.C., n aster in chamhers at Calgary, referred to this court by 
Hyndman, J. *•*-*-

An action was Is-gun by the plaintiff against the defendant 
company for wages alleged to lie due on August 31, 1918. Judg
ment was entered in default on January 18, 1919.

On February ft, 19111, an order was made winding up the 
defendant company.

On a date subsequent to the issue of the winding-up order the 
judgment entered by the plaintiffs against the defendant company 
was set aside by order of Stuart. J.

By the terms of the order of the master in chamhers, leave 
was given to the plaintiffs to proceed with their action against 
the defendant company notwithstanding the issue of the winding- 
up order. The appellant submits that the master erred in granting 
this onler.

In sulwtanee, the appellant's argument is that this is not a 
ease in which the court ought to give leave to proceed even to 
judgment under s. 22 of the Winding-up Act, cs|tecially in view 
of the principles laid down in the Knglish eases; and of the fact 
that the admitted punxme of recovering judgment in the action 
is to look ultimately to the directors, inasmuch as that purpose 
cannot Ik- achieved, la-cause, as he contends, an execution issued 
on the judgment would Ik- absolutely void under s. 23, anil leave 
to proceed ti|Min it cannot Ik- given under s. 22—notwithstanding 
Knglish decisions to that effect—and, therefore, the directors 
cannot Ik- reached under s. 54 of the Companies Ordinance, c. 20 
of 1901; and, in the result, no good purpose would lie achieved 
by granting the leave which the plaintiff asks, and costs would 
lie thrown away.

The two sections of the Dominion Winding-up Act chiefly in 
question are 22 and 23. 8. 22:—

After the winding-up order us made, no suit, action or other pruceediog 
shall he proceeded with or commenced against the rnm|atoy, except with the 
leave of the court and subject to such tenus as the court imposes.

Section 23:—
Every attachment, sequestration, distress or execution put in force
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against the estate or effects of the company after the making of the winding- 
up order shall he void.

("swell, J., had to consider these two sections in Richelieu & 
Ont. Aar. Co. v. Steanuhip Imperial (1909), 12 Can. Ex. 243. I 
interpret these sections as he did.

practically similar provisions are to Ire found in ss. 87 and 163 
jf the English Companies Act, 1862 (25-26 Viet. c. 89). This 
Act Irecame the Companies (Consolidation) Act, 1908, and a. 87 
of the earlier Act liecame s. 142 of the Act of 1908 and s. 163
liecame s. 211.

Buckley, in hie work on Companies, says (8th ed., at p. 274; 
9th ed., p. 329):—

By s. 163 (now 211—our s. 23) where a company is being wound up by 
or under the supervision of the court, any attachment, sequestration, distress 
or execution, put in force against the estate or effects of the company after 
the commencement of the winding-up shall be void to all intents. But it was 
decided in Re Krhall Mining Co. 4 DeG. J. and 8. 377, that s. 163 
(211-23) is to lie read with and is controlled by the 85tli and 87th (142-22) 
and that the joint effect of these sections is to put the creditor who desires to 
proceed to execution after th< winding-up order to the necessity of coming to 
the court and asking for leave to so proceed, and whether he shall he allowed 
to proceed or not is a question for the discretion of the court. It is difficult 
no doubt to see why the clear and precise provisions of s. 163 should be read 
as if a distress were a proceeding within s. 87, but the court is now bound by 
the decision and the many subsequent eases which have followed it.

The decisions following the Exhall Mining case will be found 
listed in Kant’s Cases Judicially Noticed; Tall>ot & Fort, Cases 
Judicially Noticed, and in the prefatory note to the reprint of 
the case in '40 E.R. 904.

The Canadian, as well as the English cases, will be found 
collected in Mitchell's most useful work on Canadian Commercial
Corporations, pp. 1470 et scq.

The Canadian cases follow the English decisions. The 
C’anadian Act, l>eing taken from the English Act, it must l>e 
interpreted in the light of the long standing English decisions 
upon it recognised at the time of its adoption certainly if they are 
still recognised as binding.

The effect of the various decisions is that s. 23 does not make 
every attachment, sequestration, distress or execution against the 
assets of a company void after the making of a winding-up order, 
but only that every such process “put in force” thereafter is 
void and that even the putting of it in force is “void,” only if
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leave to put it in force under h. 22 has not l>een obtained. “ Void,” ALTA, 
therefore, has not the sense of absolutely void in all circumstances; 8. C. 
and it is to be noticed that the Canadian Act is less emphatic than Rwuc* 
the English Act in which the words are “ void to all intents.” ^ *

In He Lake Winnipeg Tranaportation, Lumber and Trading Co., Newspapers 
Paulson's claim (1891), 7 Man. L.R. 002, Taylor, C.J., gave leave 
to employees of a company which was being wound up to sue for Heck-J 
their wages for the express purpose of their ultimately recovering 
against the directors under a provision similar to that contained 
in our Companies Ordinance.

In Pukulski v. Jardine and Perryman v. Jardine (1912), 5 
D.L.R. 242, 20 O.L.R. 323, an Ontario Divisional Court con
sisting of Boyd, C., Latchford and Middleton, JJ., held that the 
plaintiff s, who had l>cen employees of a company in liquidation of 
which the defendant had l*een director during their employment 
within the restricted time mentioned in the Companies Act was 
rightly held liable against the objection that the sheriff's return to 
the execution against the company that it was unsatisfied could 
not properly have been made in the circumstances. The court, 
however, said:—

(The sheriff) could discover nothing to be seized up to the 29th Sep- 
tember; und this is the infonimtion which is communicated by his return. 
That return is not a proceeding against the insolvent company, within the 
meaning of the Act. . . . This sheriff’s “return" of the execution is 
merely an intimation that it has not l>een and cannot lie put in force" and 
that it is and has proved to lie abortive (per Boyd, C., p. 240).

Then, does the Dominion Act quoted prevent the making of the return 
after the winding-up? I think clearly not. That statute aims at the ratable 
distribution of the assets of the company among its creditors: and so the 
winding-up siqicraedes the executions and prevents the creditor from further 
prosecuting his execution against the assets of the company. The sheriff 
would then be justified in returning the execution unsatisfied. He is not by 
the Ontario Act required to make a return nulla bona; and 1 think it would 
be sufficient if he made aS|iecial return stating: “I return the writ unsatisfied, 
lieeauee I am unable to take the assets of the company within my bailiwick 
in execution, by reason of the making of an order under the Dominion Wind
ing-up Art for the winding-up of the company." This cannot be regarded as 
a “proceeding with the writ against the company”; which is the thing pro
hibited by the statute (s. 22). The Ontario statute, which imposes this 
liability upon the directors of the company, seeks to protect them from vexa
tious proceedings while the company has assets, to which the creditor may 
resort. As Soon ns these assets are withdrawn from and rendered unavailable 
to the process of the wage-earner, and the sheriff certifies that there are no 
assets which he can take, the oltstaele is removed and the wage-earner is free 
to enforce his ren.ody (per Middleton, J.), p. 249.
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The provision of the Ontario Companies Act referred to in the 
last mentioned case (7 Edw. VII. (1907), c. 34, s. 94) differs, in my 
opinion, in no suletantial respect from the corresponding provision 
of our Companies Ordinance, s. 54, though some one or more of 
my colleagues think there is a difference in sense lietween the 
words of the fonner: “and the amount due on such execution 
shall lie the amount recoverable with costs against the directors" 
and the words of the latter: “and the amount unaatiiified on such 
execution shall lie the amount recoverable with costs from the 
directors.”

I entirely agree with the Ontario decision to which I have 
specially referred. It is authority justifying leave to the plaintiff 
to proceed to judgment and execution and authoriiing without 
leave a return by the sheriff that, by reason of the winding-up 
order, the execution is unsatisfied and thereupon justifying pro
ceedings under s. 54 of the Companies Ordinance against the 
directors as to which reference may be made to Gurnard v. Coe 
(1914), 16 D.L.R. 513, 17 D.L.R. 47, 7 Alta. L.R. 245.

In the event of such an action, it may lie that, in some special 
circumstances, the court might, no doubt, stay it until it should 
be ascertained what amount of dividend would lie paid by the 
liquidator in the winding-up proceedings on account of the plain
tiff's claim so that the director should lie called u|>on to pay only 
the deficit ; but apart from the suggested temporary hardship 
upon the director, there would lie no difficulty in working out 
protection for the director; for, u|ion payment, he would lie entitled 
to lie subrogated to the plaintiff's right as a creditor in the winding- 
up proceedings whether the creditor had himself filed his claim or 
had left the director to file either a final or contingent claim. 1 
concur with the restrictions which the Chief Justice would place 
upon the plaintiff.

In the result, therefore, for the reasons I have indicated, I 
would affirm the order of the master with costs of the proceedings 
before Hyndman, J., and this decision.

Simmons, J., concurred with Beck, J.
McCarthy, J., concurred with Harvey, CJ.

Appeal diumitied.
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ESQUIMALT A NANAIMO R. Co. tr. WILSON.

ESQUIMAU A NANAIMO R. Co. v. DUNLOP.
Hritinh Columbia Court of Appal, Martin, Mr^billi/t* and Ebert*, JJ.A.

A/n-if /. 1919.

Pabtieh (I I B—57)—Declaratory jvdgment—Ownership of lands— 
Crown havino divested itself of all interest—Attorney-
(ÎENERAL AH PARTY—ASSENT OR APPLICATION NECESSARY—PRO
CEEDINGS by petition—When applicable.

Iii an action for a declaration aa to the ownership of certain lands 
where the Crown in right of the province has divested itself of all right 
and title to the lands, and the contest is really one lietween the parties 
to the action, the Attorney-General cannot In* made a party to the 
action without applying to be added or assenting thereto, although the 
action of the Crown in issuing the grants is being attacked.

Proceedings by |ietition of right only are applicable if it is sought to 
affect the Crown in its estate, and any declaratory judgment relative to 
the lands or the validity of the Crown grants would affect the estate of 
th'1 Crown.

Appeal* by the defendant from the judgments of Macdonald, 
J. Reversed. See 41 D.L.R. 737.

Mayen, for appellant*; E. P. Darin and //. H. Robertson, for 
répondent.

Martin, J.A., allows the appeal.
McPhillips, J.A.:—The question to l>e determined is one of 

importance—that is whether the attorney-general may be made 
a party to an action without applying to lie added or assenting 
thereto—and from an order so directing this api>eal is taken, 
Macdonald, J., having decided that the attorney-general should 
be made a party defendant. The action is for a declaration that 
the respondent is the owner of certain lands—being a iwrtion of 
the railway subsidy lamls covered by the statutory conveyance 
thereof, made in pursuance of 47 Viet. c. 14 (1883) statutes of 
British Columbia, to the Government of Canada and by the 
Government of Canada in pursuance of c. ti (1884) statutes of 
Canada conveyed to the appellants—and that the Crown grants 
issued to the appellants in pursuance of the Vancouver Island 
Settlers Rights Act, 1904, and the Vancouver Island Settlers 
Rights Act, 1904, Amendment Act, 1917, are null and void.

This fact is at once apparent and that is that the Crown, in 
the right of the province, has divested itself of all right and title 
to the lands and the contest really may properly lie said to be one 
between the respondent and the appellants. There is no evidence 
that the Crown in the right of the province is questioning 
the Crown grant in truth under s. 4 of the Vancouver Island

B. C.

C. A.

Statement.

Marti». J. A.

M(-Phillips, I.A.
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Settlers Rights Act, 1904 (c. 54), it is provided that the 
rights granted to the settlers under the Act shall be “asserted by 
and lie defended at the expense of the Crown.” In view of the 
statutory mandate it is not surprising that we do not find the 
Crown questioning in any way the validity of the Crown grants. 
In the defence the appellants set up that the Crown grants can 
only lie impeached in an action to which the Crown is a party. 
The judge, in his reasons for judgment when deciding that the 
attorney-general of the province should l>e a party defendant, 
says, p. 738:—

It is true that the action of the Crown in issuing such grants is being 
attacked, but it is only sought as l take it to add the Crown us a party to the 
action for conformity and in order to remove the objection to the form of the 
action us now constituted.

The judge, in making the order, founded it upon the authority 
of Dyson v. Attorney-General, [1911] 1 K.B. 410, lieing a case 
where a declaratory judgment was sought against the Crown and 
the judge quotes what Cozens-Hardy, M.R., said at p. 417:—

In my o|snion the plaintiff may ussert his rights in an action against the 
attorney-general and is not bound to proceed by petition of right.

Very able and elaborate arguments have l>een addressed to 
the court dealing with the question involved and it has been sub
mitted by counsel for the appellants that it is a rule of universal 
application that the Crown cannot tie made a party to an action 
save in certain cases of which the present action is not one—that 
is, in cases comprising penalties or forfeitures or where the subject 
is or may lie Uable to a charge—that in such cases the subject is 
not bound to await the action of the Crown but may anticipate 
and question any liability, this originating under an ancient 
statute, namely Henry VIII., c. 39, dealing with forfeitures, 
escheats, outlawry and attainder. Many cases were cited to sub
stantiate this submission and. in my opinion, the submission is 
correct—and the cases may he sail to be in the main revenue 
cases—as the Dyson case was. The case of The Att’y-Gen’l v. 
Hatlett (1846), 15 M. & W. 97, 153 E.R. 777, illustrates the point 
—there the profit of the Crown came in question and the case was 
ordered to be removed into the office of Pleas of the Exchequer. 
Platt, B., at p. 109, said:—

It hae been said that in cases of ejectment the Crown has not been allowed 
to cany on the proceedings in this court. Is there not a very plain answer to
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that, viz. —that it is the prerogative of the Crown not to lx> sued by writ? 
And it would be one of the most absurd proceedings in the world for the 
Crown to command itself. It is the prerogative of the Crown not to be sued 
by writ and, therefore, another proceeding is adopted called a petition of 
right, upon which, if it is successful, the direction of the Crown is “that right 
shall be done.”

The case last cited was approved in Stanley v. Wild, [1900] 1 
Q.B. 250,69 L.J.Q.B.318. At p.321,Vaughan Williams, L.J.,said:—

But inasmuch as an action of ejectment will not lie against the Crown the 
party must proceed by petition of right.

And A. L. Smith, L.J., at p. 321, said:—
An authority of more recent date to the same effect (having referred to 

Yate* v. Dr y den (1641), Cro. Car. 5K9, 79 E.R. 1106) is AU'y-Gen’l v. Barker 
(1872), L.lt. 7 Ex. 177, in which Kelly, C.B., said: “On principle and author
ity, I feel bound to hold that the Crown has at any time a right to insist upon 
its claim to land, or upon its right to the establishing of any customs belong
ing to a manor, by means of a suit instituted by the Crown itself and is not 
bound to abide the event of any action or suit in which the Crown, through 
a subject, is made the real defendant, and can only apjicar as a defendant.” 
That, again, is a clear authority that the Crown is entitled jure coroner to be 
actor in any litigation affecting its rights.

But it is to l>e observed that the Crown is not moving or 
asking to be a party in the present case—but without its consent 
has been made a party defendant. Can it t>e suggested that 
there is any authority for this? In my opinion, there is none—if 
the Dyson case is not applicable.

No question of title as affecting the Crown arises in the present 
case—no matter of profit or revenue of the Crown—the Crown 
has parted with all its rights and the question can only lie one 
between the respective litigants other than the Crown, and it 
would seem incontrovertible that it is not a case for the Crown 
to be made a party in default of its moving the court to be added 
as a party. That the proper proceeding for the respondent to 
adopt would appear to lie by way of petition ci right if.the Crown 
is to be affected or the Crown grants set aside is apparent by 
Taylor v. Att'y-Geril (1837), 8 Sim. 413, at 423, 424, 59 E.R. 16t, 
an analogous case to the case at Bar. Then if it is a proper case 
for petition of right, it follows that it is not a case falling within 
the Dyson case. This, I think, is apparent from what Farwell, 
L.J., said at pp. 421, 422, in the Dyson case. In the present case 
it is only conceivable that the Crown is made a party liecause 
“the estate of the Crown is directly affected” (the words of
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Farwell, L.J., in the Dyson case at p. 421), and that I icing so, 
proceedings by petition of right only are applicable if it is sought 
to affect the Crown in that estate, and any declaratory judgment 
relative to the lands in question or the validity of the Crown 
grants would affect “the estate of the Crown.” In Eastern Trust 
Co. v. MacKenzie, Mann it* Co., 22 D.L.R. 410, [1915] A.C. 750. 
Sir George Farwell, who as Farwell, L.J., took part in the judgment 
in the Dyson case, and whose language I have just quoted, at p. 
417, said:—

There is u well-established practice in England in certain cases where no 
petition of right will lie under which the Crown ran be sued by the attorney- 
general and a declaratory order obtained as has been recently explained by 
the Court of Appeal in England in Dyson v. Att’g-Ges'l, [1911] 1 K.B. 410, 
and in Durghes v. AW y Aim 'l, [19121 1 Ch. 173.

It is to lie noted that the language used by Sir George Farwell 
is "in certain cases," and it is pertinent to note that the Dyson case, 
as well as the Burghes case, has relation to revenue. The ratio 
of the Dyson case is, after all, limited and cannot be expanded 
into covering a case where, as here, there is called in question the 
validity of Crown grants—the estate of the Crown in the lands 
described therein, the validity of, if it is the resumption of title 
thereto, and its transfer of title to the appellants in its exercise 
of the statutory mandate of Parliament sovereign in its authority 
in the matter (see McGregor v. Esquimau & Nanaimo R. Co., 
[1907] A.C. 462), where it was held that the appellants’ title (a 
title similar to that obtained by the appellants in the present 
case) supported by a Crown grant issued in pursuance of the 
Vancouver Island Settlers Rights Act, 1904, s. 3, including the 
mines and minerals superseded that of the respondents (Esquimalt 
and Nanaimo Railway, the respondents in this appeal), and that 
the B.C. Legislature had power to enact the Vancouver Island 
Settlers Rights Act, 1904.

What Sir Barnes Peacock said in delivering the judgment of 
their Lordships of the Privy Council in Palmer v. Hutchinson 
(1881), 6 App. Cas. 619, at p. 623, it would seem to me is con
clusive upon the point in the present case where the Crown is 
being sued by the adding of the attorney-general as a defendant— 
in that case Her Majesty's Deputy Commissioner-General for 
Natal was being sued:—
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It ia unnecessary to determine whether the court would have had juris
diction if a petition of right had been presented, and the Crown had ordered 
that right should be done. The suit was not a petition of right, and there 
was no order of Her Majesty that right should be done.

If the action had been against the Crown, either by name or title, or in 
substance, it is clear that the court would have had no jurisdiction to enter
tain it.

If the Dyson case is in the way at all it is displaced by this 
decision of the Privy Council. (Also see Hosier Brothers v. Earl of 
Derby, [1918] 2 K.B. 671, 675.)

The present case is distinguishable in any case from the Dyson 
case—here it is really the Crown which is lieing sued by the 
adding of the attorney-general as defendant and the remedy can 
only l>e by petition of right. The attorney-general cannot lw* said 
to l>e in any way acting, or with the power to act, as a principal 
in the subject-matter for adjudication, which would entitle a 
declaratory judgment t>eing given (see Graham v. Commissioners 
of Works, [1901] 2 K.B. 781 ; Dixon v. Faner (1886), 18 Q.B.D. 43; 
Dunn v. Macdonald, [1897] 1 Q.B. 555; Macbeath v. Haldimand 
(1786), 1 T.R. 172, 99 E.R. 1036; Gidley v. Lord Palmerston 
(1822), 3 Brod. & B. 275,129 E.R. 1290; Beg. v. Commissioners of 
the Treasury (1872), L.R. 7 Q.B. 387; Grant v. Sec. of State for 
India (1877), 2 C.P.D. 445).

Here we have an Act of Parliament and, as stated by Sir 
Henri Elzear Taschereau in delivering the judgment of their 
Lordships of the Privy Council in the McGregor case, p. 467 :—

It seems clear to them (their lordships of the Privy Council) that the 
true construction of that clause (see. 3 Vancouver Settlers Rights Act, 1904) 
is that it ini|M;ses upon the Crown the obligation—and does not merely confer 
the power—of issuing a grant to certain of the settlers therein mentioned of 
whom the appellant is one.

The counsel for the respondent strenuously submitted that under 
O. 25, r. 5 (M.R. 289), there was a right to a declaratory 
order, even as against the Crown, that is a declaratory order, 
which, within the terms thereof, would l>c a “binding declaration 
of right” without, as in this case it would lie, the Crown assenting 
in any way to the jurisdiction. With this submission, I cannot 
agree, and it is to be noticed that the rule relied upon does not 
mention the Crown. Any such declaration is only possible where 
the Crown is proceeding by way of petition of right and has 
granted the fiat, that right lie done, even then Parliament could
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issue its statutory mandate in denial of the judgment of the 
court, although it might be said that such a course is inconceivable 
where the fiat had issued, in support of the contention made. 
Guaranty Trunt Co. of New York v. Hannay <t Co., [1015] 2 K.B. 
530, was cited, but that was a case in which the Crown was not a 
party. Of what value would any declaratory order lie in the 
present case as against the Crown? None whatever, in my 
opinion. Therefore, why make the attorney-general a party- 
defendant? It can only lie with the purpose of embarrassing 
action upon the part of the Crown in carrying out the intentions 
of the legislature. In this view of the matter the language of 
Jelf, J., in Att’y-Gen'l v. Scott (1004), 20 T.L.R. 630, at 633, is 
exceedingly apposite:—

As regards the counterclaim for a declaration as to the duty of the county 
council to repair the road to the extent mentioned therein, such counterclaim 
is not brought under the eegis of the attorney-general, and is, on the contrary, 
set up against him. It was sought to be supported under O. 25, r. 5, which, 
while not countenancing applications for declarations “in the air,” yet does 
seem to sanction the granting of a declaration as to the future in cases where 
it is definite and useful. But it is not the practice to grant it if it is embar
rassing or useless for any good purpose, and I think that is the case here, 
especially as the extent of the obligation of the county council may vary very 
considerably at different dates and under different circumstances.

The questions involved in the present case, as we have seen, are 
dealt with by legislative enactment, and there may be further 
legislation—and there may be further obligations imposed upon 
the Crown—which any declaratory order would be futile in affect
ing, but at the same time would be a matter of embarrassment 
and not perhaps comport with the dignity of the court if it should 
be that the obligation imposed upon the Crown were in antagonism 
to any such declaratory order.

It is true that the counsel for the respondent has stated at 
this bar in his argument that it is not asked that there should be 
any declaration as against the Crown—then why have the Crown 
a party defendant? Upon this view of the matter there remains, 
in my opinion, no possible reason or authority for the making of 
the order adding the attorney-general as a party defendant. 
Cozens-Hardy, M.R., in the Dyson case, at p. 417, said:—

But then it is urged that in the present action no relief is sought except 
by declaration and that no such relief ought to be granted against the Crown, 
there being no precedent for any such action.
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This clearly brings out the fact that at least in the Dyson case 
relief to the extent of a declaration was asked, as against the 
Crown.

It may not be perhaps amiss in the present case to refer to 
the case of Rouquette v. Overmann (1875), L.R. 10 Q.B. 525, at 
536. In that case Cockbum, CJ., said:—

The power of a legislature to interfere with and modify vested and existing 
rights cannot be questioned, although no doubt such interference, except 
under most exceptional circumstances, would be contrary to the principles of 
sound and just legislation.

It follows that where there is legislation and an obligation is 
imposed upon the Crown, the statutory mandate must lie carried 
into execution and a declaration to the contrary made by the 
court would l>e, in effect, an idle declaration—in the words of 
Jelf, J., “useless for any good purpose.”

I am of the opinion that the order under appeal adding the 
attorney-general as a party defendant was erroneous and that 
the appeal should l)e allowed.

Eberts, J.A., allowed the appeal.
EsyuiMALT & Nanaimo R. Co. v. Dunlop.

McPhillipk, J.A.:—The appeal raises the same question as 
that determined in E. & N. R. Co. v. Wilson. For the same 
reason as in that appeal expressed I would allow the appeal.

Appeals allowed.

Re TORONTO R. Co. End CITY OF TORONTO.
Ontario Supreme Court, Appellate Division, Meredith, C.J.O., Maclaren, 

Magee, Hodgins and Ferguson, JJ.A. December tO, 1918.

1. Street railways (| III A—24)—Order op Ontario Railway and
Municipal Board to put on additional cars—Failure to 
comply—War conditions—Order to rescind not applied for 
under Act—Liability.

It is no answer to an order made by the Ontario Railway and Municipal 
Board to a street railway company to place additional cars upon its 
system, that the company had made all possible efforts to do so, but 
that owing to the war and other conditions compliance was impossible, 
where the company has not applied to the Board under s. 25 of the 
Railway and Municipal Board Act (R.S.O. 1014 c. 186) to rescind or 
vary the order or under s. 42 for an extension of time for compliance.

2. Judges (| I—7)—De facto—Colourable title—Status cannot be
ATTACKED IN COLLATERAL PROCEEDING.

The status of a de facto judge having at least a colourable title to the 
office, cannot be attacked in a collateral proceeding, the proper proceeding 
to question his right to the office is by quo warranto information.

[Review of authorities.)
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3. Municipal and Railway Board (| I—1)—Constitution—Powers and 
duties—Not a court.

The Ontario Railway and Municipal Board although it has for some 
purposes, ns part of its powers and duties, Judicial functions to perform, 
is not a Superior Court within the meaning of s. 96 of the British North 
America Act.

'[Winnipeg Electric R. Co. v. City of Winnipeg (1910), 30 D.L.R. 159, 
distinguished.]

An appeal by the Toronto Hallway Company from an order of 
the Ontario Railway and Municipal Board, dated the 19th April, 
1918, made under the authority of aec. 200a of the Ontario Railway 
Act, added by 8 Geo. V. ch. 30, sec. 4, requiring the appellant 
company to pay forthwith to the Corporation of the City of 
Toronto, the respondent, a penalty of $1,000 per ilav front the 
27th March, 1918, to the 19th April, 1918, Iteing $24,000 in all, 
for non-compliance, without proper excuse or justification, with 
an order of the Board, dated the 27th February, 1917, which 
required the appellant company to furnish and place in operation 
100 additional cars not later than the 1st January, 1918, and 100 
more not later than the 1st January, 1919.

J. R. Cartwright, K.C., for the Attorney-General for Ontario. 
Irving S. Fairty and C. M. Colquhoun, for the respondent city 

corporation,

Meredith, C.J.O.:—This is an appeal by the Toronto Railway 
Company from an order of the Ontario Railway and Municipal 
Board, dated the 19th April, 1918.

The order was made under the authority of the Act 8 Geo. V. 
ch. 30, sec. 4, adding to the Ontario Railway Act a new section, 
260a, which provides that :—

“The Board, for the purpose of enforcing compliance with any 
order heretofore or hereafter made by it, requiring any railway 
company, operating a railway or street railway in whole or in part 
upon or along a highway under an agreement with a municipal 
corporation, to furnish additional cars or equipment for its service, 
in addition to any other powers possessed by it, may order such 
company to pay to the corporation of the municipality in which 
the company so operates, a penalty not exceeding $1,000 a day 
for non-compliance with any such order.”

The order appealed from recites that an order of the Board, 
dated the 27th February, 1917, which required the appellant to 
furnish additional cars for its service, had not been complied with, 
and that “in the opinion of the Board there had not been proper
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excuse or justification for such non-compliance,’’ and that it 
appeared that “for the purpose of enforcing compliance with the 
said order the Board should order the” appellant “to pay to the” 
respondent “a penalty for non-compliance with the said order,” 
and it is ordered that the appellant “do forthwith pay to the appli
cant” (i.e., the respondent) “a penalty of $1,000 per day from the 
27th day of March, 1918, to the date hereof, l>oth days inclusive, 
being the sum of $24,000 in all.”

The order of the 27th day of February, 1917, required the appel
lant “to place in operation on its system 100 additional double 
truck motor cars not later than the 1st day of January, 1918, and 
a further additional 100 double truck motor cars not later than 
the 1st day of January, 1919.”

The order also provides for the appellant, on request, informing 
the respondent from time to time “in and about the performance” 
of the order, and for the respondent’s engineer or his authorised 
representative from time to time having access to the appellant’s 
premises, works, and records, in order that the respondent may 
verify the information so given and may be fully advised as to the 
progress and efforts made in carrying out the order. All this for 
the purpose, as the order states, of assuring the faithful and 
punctual performance of the order.

The respondent does not admit that the only authority to make 
this order was the legislation to which I have referred, but contends 
that the Board had authority to make it under the general jxjwers 
conferred on the Board by sec. 260 of the Ontario Railway Act.

That the appellant did not comply with the directions of the 
order of the 27th February, 1917, is admitted, but it is contended 
that it, in good faith, made all possible efforts to comply with those 
directions, but was unable to comply, owing to it lacing impossible, 
because of war and other conditions, to get the cars built for it, 
or to obtain the steel and the lalxmr necessary for the building of 
them, if that work had l>een undertaken by the appellant itself.

It was, no doubt, shewn that these difficulties existed to some 
extent and were sufficient to have rendered the putting in service 
of 100 cars by the 1st day of January, 1918, difficult; but it is 
undoubted also that the appellant took no proper steps to obtain 
contracts for the supply of the cars to be delivered at the earliest
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date at which car-buildera would have been willing to have delivered 
them ; and it is clear, I think, from the statement of the appellant's 
general manager, that, if it had been practicable to have obtained 
the cars in time, the appellant would not have bought them, because 
of the very large sum that it would l>e necessary to expend in the 
purchase of them.

The position of matters to-day—as to the putting in service of 
the first 100 cars—is precisely the same as it was when the order 
of the 27th February, 1917, was made; and, in my opinion, the 
appellant has not done all that it could and should have done to 
ensure the putting in service of these cars at the earliest practicable 
moment. *

The obviously proper course for the appellant to have taken 
was, when the difficulty of getting the cars in time presented 
itself, to have made an application to the Board to exercise the 
power it had under sec. 25 of the Ontario Railway and Municipal 
Board Act, R.S.O. 1914, ch. 189, to rescind or vary the order it 
had made; but no such application was made, nor was an appli
cation made under sec. 42, which provides that:—

“When any work, act, matter or thing is, by any regulation, 
order or decision of the Board, required to be done, performed or 
completed within a specified time the Board may, if the circum
stances of the case, in its opinion, so require, upon notice and hear
ing, or in its discretion upon ex parte application, extend the time 
so specified.”

Why an application was not made under one or other of these 
sections, it is difficult to understand, but it is possible that it was 
because it was feared that the application would not be successful, 
and if unsuccessful there would have been no appeal from the 
Board's decision. Nor was it made after the order had l>een 
confirmed by 7 Geo. V. ch. 92, sec. 17, although by that section 
it was provided that nothing in it should interfere with the powers 
of the Board under sec. 25.

I am of opinion that, as long as the order of the 27th February, 
1917, stands, what the appellant sets up as an answer to the 
application of the respondent to impose the penalty which the 
Board is empowered to impose, is no answer.

I am also of opinion that, if that question were open, in the

__
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circumstances and upon the material l>efore the Board, this Court 
cannot say that the conclusion of the Board, ‘‘that there had not 8. C. 
lieen proper excuse or justification for non-compliance with the Uk Toronto 
order of the Board,” was erroneous and should l>e reversed. * and°

It was suggested upon the argument that, as the power conferred <’m « >k 
upon the Board to impose a penalty was in terms given for the hwowm 
purpose of enforcing compliance with any order of the Board Meredllb,CJ-°- 
“heretofore or hereafter made,” and as the time for compliance 
with the order of the 27th February, 1917, as to the first 100 cars, 
had expired, the order in appeal could not lie and was not such an 
order.

Though reading the provision literally, and having regard only 
to its form, this objection might appear to be well-founded, the 
substance of the thing to lie done was the putting in service of the 
additional cars, and an order made for the purpose of compelling 
that to be done is, in my opinion, such an order as it was con
templated might be made, although the time limited for putting 
the cars in service had elapsed.

The purpose of the legislation was in part at least to make 
effective the order of the 27th February, 1917, and to enable that 
to lie done by imposing a penalty for non-compliance with it.

It was contended by counsel for the appellant, and an able and 
elaborate argument in support of the contention was presented by 
Mr. Robinson, that the order of the Board has no validity; that 
the Board is a “Superior Court” within the meaning of sec. % of 
the British North America Act, and its members, not having lieen 
appointed by the Governor-General, as he contended, had no 
jurisdiction to exercise the powers conferred upon the Board by 
the Act by which it was created.

The presumption undoubtedly is that de facto members of the 
Board were validly appointed, and it might lie a sufficient answer 
to the contention to say that there is nothing to shew that they 
were not appointed by the Governor-General.

There is, however, an insuperable difficulty in the way of the 
appellant’s success on this branch of the case.

That it is not open to attack, in a collateral proceeding, the 
status of a de facto Judge, having at least a colourable title to the 
office, and that his acts are valid, is clear, I think, on principle
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and on authority, and it is also clear that the proper proceeding to 
question his right to the office is by quo warranto information.

I have t>een unable to find any reported English case in which 
that procedure has been taken in respect to a Judge of a Superior 
Court, though it has been taken, or recognised as proper to be 
taken, in the case of a Judge of a County Court: Regina v. Parham 
(1849), 18 Q.B. 858, 116 E.R. 1491; in the case of a recorder: 
Rex v. Mayor of Colchester (1788), 2 T.R. 259, 100 E.R. 141; 
Rex v. Sandy8 (1733), 2 Barn. (K.B.) 301, 94 E.R. 514; and 
Rex v. Marshall (1817), 2 Chitty 370; and in the case of a coroner: 
Regina v. Crimshaw (1847), 10 Q.B. 747, 116 E.R. 284; Regina v. 
Taylor (1840), 11 Ad. & El. 949, 113 E.R. 675; Rex v. Sayer 
(1772), 5 T.R. 376, 101 E.R. 210 (note); and Regina v. Diplock 
(1869), L.R. 4 Q.B. 549; see also As/cetr v. Manning (1876), 38 
U.C.Q.B.345,354,and Chaplin v. Public School Board of Woodstock 
(1889), 16 O.R. 728, and the cases there cited.

The reason for this dearth of authority as to a Judge of a 
Superior Court is, no doubt, that the question could hardly arise in 
Great Britain. That reason does not, however, exist in the case 
of Canada and of the United States of America, because the former 
is divided into Provinces and the latter into States having separate 
constitutions, and their powers are limited by them, as indeed are 
the powers conferred on the Parliament of Canada by the British 
North America Act, and those conferred upon Congress by the 
Constitution of the United States. The rule is founded on good 
sense, for it would be an intolerable state of things if, in the case 
of such a hotly as the Ontario Railway and Municipal Board, it 
should be held that the Board is a Superior Court, and the result 
would l>e that all of its acts were to l>e treated as invalid because 
the menders of the Board were appointed by the Lieutenant- 
Governor in Council and not by the Governor-General.

In The People v. Bangs (1860), 24 111. 1&4, which was the case 
of an information in the nature of a quo warranto to try the right of 
Mark Bangs, who had been elected to the office of Judge of the 
twenty-third judicial circuit of the State of Illinois, to hold that 
office, it was held by the Supreme Court that the Act of the State 
Legislature by virtue of which Bangs claimed to hold the office 
was unconstitutional.



46 D.L.R.] Dominion Law Report». 5.53

In delivering the judgment of the Court, the Chief Justice, 
referring to the Act. said (p. 187):—

“It gave Judge Hangs colour of office, no doubt, and, acting 
as he did under colour of office, his acts were as valid, of course, as 
if the law had l>een constitutional.”

In Campbell v. The Commonwealth (1880), 96 Penn. St. 344, the 
question was raised as to the validity of a conviction for arson 
made by a Court consisting of the President Judge of the 
Courts of Fayette county and two persons who claimed to 
l>e Associate Judges but whose election was alleged to l>e invalid 
on the ground that the people who elected them had no power to 
elect Associate Judges in that county.

It was held by the Supreme Court of the State that these two 
persons were Judges de facto, and as against all parties but the 
Commonwealth they were Judges de jure, and, having at least a 
colourable title to those offices, their title to them could not l>e 
questioned in any other form than by quo warranto at the suit of 
the Con iron wealth.

In that case the Court followed a decision of the Federal 
District Court of Oregon in In re Ah Lee (1880), 5 Fed. Repr. 899, 
in which it was held that “a person in office by colour of right is 
an officer de facto, and his acts as such are valid and binding as to 
third persons: and an unconstitutional act is sufficient to give such 
colour to an appointment to office thereunder.”

The question there was as to the constitutionality of an Act 
of the State Legislature, under the authority of which the 
Judges of the Court, before whom a prisoner had l>een tried, were 
appointed, and the question arose on his application for a writ of 
habeas corpus.

In Cœsar (Iriffin's Case (1869), Chases Decisions (Johnson's 
Rep.) 364, the same conclusion was reached by Chief Justice 
Chase, sitting in the Federal Circuit Court for the District of 
Virginia.

Hurt v. Winona and St. Peter R. Co. (1884), 31 Minn. 472, 
is a decision to the same effect , by the Supreme Court of Minnesota.

The same ruling was made by the Supreme Court of Errors of 
the State of Connecticut, in Brown v. O'Connell (1870,36 Conn. 
432, and it was held by the Court that “to constitute an officer
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de facto it is not necessary that he have colour of appointment from 
some power having actual authority to make the appointment, 
but it is sufficient that he has had appointment from some power 
having colour of authority to make it.”

The question in that case arose in an action on a recognizance 
entered into by the defendant before the person acting as Judge of 
a Police Court, the validity of whose appointment was attacked.

In stating his opinion, Butler, J., said (p. 449):—
“ It is easy to suppose cases where an officer may be appointed 

by a body who suppose they have a right to appoint him, when in 
law they have not, and yet the officer will be such de facto and his 
acts cannot lie collaterally impeached.”

This case is referred to in Brice on Ultra Vires, 3rd ed., p. til l, 
as authority for the proposition that “a judicial officer appointed 
by the common council of a city in pursuance of an Act of the 
legislature afterwards declared unconstitutional is an officer 
de facto, and a recognizance entered into liefore him is valid."

There are numerous other cases in the Courts of the United 
States of America to the same effect as those which I have men
tioned. The rule to be deduced from the cases in the United States 
is stated in 23 Cyc. 621, as follows: “The right of a de facto Judge 
to hold his office is not open to question, nor are his acts subject 
to attack in a collateral proceeding; these I icing matters which 
can only lie inquired into in a proceeding to which he is a party. 
. . . Nor can his title be determined in an action tried liefore 
him, nor in certiorari proceedings to review a conviction had liefore 
him, nor on an appeal by a person who has lieen tried and convicted 
before him;" and cases are referred to which support each of the 
propositions stated.

I refer also to the same volume, under the heading “De Facto 
Judges,” pp. 618,619, and 620, and also to what is said on pp. 512 
and 513, under suli-head C. of division 5, under the heading, 
“ Proceedings to Test Right to Office.”

Where a Judge is disqualified by interest, the rule is different, 
and his light to sit may lie questioned on an appeal from his 
decision, as was done in Dima v. (Irand Junction Catud Co. 
(1852), 17 Jur. 73, but tluit class of cases is quite distinguishable. 
In them there is no ground upon which the right to sit can lie ques-
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tioned by quo warranto proceedings, the Judge rightly occupies the 
office, and such proceedings would l>e wholly inapplicable: and, 
besides, in the other class of cases, if the act of the de facto officer 
could not be supported on the ground upon which the decisions 
in the cases I have referred to were based, his acts would be void, 
and no consent or acquiescence could give to them validity; while 
in the other case—the disqualification of a Judge on the ground of 
interest—his acts are only voidable, and therefore cannot t>e 
attacked where there was consent or acquiescence.

It is a further answer to this branch of the appellant’s case, 
that it has been decided by an authority binding upon us that the 
Board is “not a Court, but an administrative body having, in 
connection with its primary duty, power to construe the agree
ments which it is called on to enforce, but no general power such 
as the Superior Courts possess of adjudicating upon questions of 
construction in the abstract Re Town of Sandwich and Sandudch 
Windsor and Amherstburg R. Co., 2 O.W.N. 93, 98 (C.A.)

That statement is one of the reasons upon which the judgment 
of the Court was based, and it is therefore, as I have said, an 
authority binding on us.

I do not mean that I have any doubt as to the correctness of 
this ruling, for an independent examination has led me to the same 
conclusion; and, in my opinion, the body which was created under 
the authority of the Ontaiio Railway and Municipal Board Act is, 
to use the expressive language of Lord Watson, “in pith and sub
stance” not a Court, but an administrative body, having, as 
incidental to the performance of its administrative functions and 
the exercise of its administrative powers, jurisdiction to construe 
Contracts.

I agree with the contention of Mr. Robinson that a body which 
is in “pith and substance” a Court is none the less a Court because 
it is not called by that name.

It is not without importance, however, that the body for the 
appointment of which the Act gave authority to the Lieutenant- 
Governor in Council is called “a Commission,” and that it is not, 
in terms at all events, created a Court, but is given “all the powers 
of a Court of record.” Although these words are general, they do 
not extend beyond giving to the Board those powers in respect to 
matters with which by the Act the Boaril is authorised to deal.
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The body which was held by the Court of Appeal of Manitoba in 
Winnipeg Elec. R. Co. v. Winnipeg, (1916), 30 D.L.R. 159, 26 Man. 
L.R.587, to be a Court, was by the Act declared to be a Court of 
record, and that difference lietween *he Act and the Act in question 
in this case, as well as other diffère i -es lietween them, was pointed 
out by the present Chief Justice of that Court (pp. 181, 182).

The Ontario Act R.S.O. 1914, ch. 186, is confined in its opera
tion to railways, street railways, telegraph or telephone systems, 
and public utilities (sec. 21 (1)). A public utility is defined to 
mean and include “any waterworks, gasworks, electric heat, light 
and power works, and telegraph or telephone lines or any works 
supplying the general public with necessaries or conveniences” 
(sec. 3 (o)).

These things must be taken to mean such of them as are under 
the legislative authority of the Provincial Legislature.

Section 21 is designed to provide and does provide only for the 
enforcement of the obligations of these liodies to the public under 
the Act or under any other general or special Act, or under “any 
regulation, order or direction made thereunder,” or under any 
agreement entered into by them, or under any stipulation or 
condition in a municipal by-law accepted or acted on by them, or 
in respect of the tolls to lie charged as prescribed by lawful author
ity, and to deal with complaints that the tolls charged are in 
excess of such tolls, or are otherwise unlawful, unfair, or unjust.

Section 60 authorises the Hoard, when requested so to do, to 
act as arbitrator where there is a dispute lietween a railway, street 
railway, or public utility company and its employees; and sec. 61 
directs the Hoard, when a strike or lock-out of the employees of any 
such company occurs, to endeavour by mediation to effect an ami
cable settlement of the controversy ; and other powers are conferred 
upon the Hoard to investigate and make recommendations where 
the Board is of opinion that as a consequence of the strike or lock
out the general public is likely to suffer injury or inconvenience 
with respect to fuel, light, or power, the means of communication 
or transportation, or in any other respect, and the parties to the 
strike or lock-out will not consent to submit the matter in contro
versy to the Board.

Other powers are conferred upon the Board by the Ontario 
Railway Act, 6 Edw. VII. ch. 30, in respect of the gauge of
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the railway (see. 75); trains, cars, anil appliances (secs. 70 
to 82); frogs anil packing (sec. 83); drainage (secs. 84 and 
85); farm-crossings (sec. 86); fences, gates, and cattle-guards 
(sec. 87); bridges, tunnels, and other structures (secs. 88 and 89); 
highway-crossings (secs. 90 to 97); crossings and junctions (sec. 
98) ; mines and minerals (secs. 99 to 104) ; operation of the railway 
(secs. 118 (1), 122 (2), 124 (3)); crossing draw or swing briilges 
(sec. 122); sleeping and parlour cars (sec. 127); stations (sec. 128); 
as to approval of by-laws passed by a company (sec. 153) ; as to the 
inspection of railways (secs. 162 to 167) ; as to by-laws fixing tolls 
(secs. 169 and 170); discriminating tolls (secs. 173, 175, and 176); 
guard-wires (sec. 194) ; amending or quashing by-laws authorising 
the construction of a railway or street railway on a highway (sec. 
198); deviations from highways to right of way owned by the 
company (sec. 199); sulrsidised railways and hours of labour on 
them (sec. 225); duration of street railway franchises (sec. 02); 
duration of privileges to operate electric railways (sec. 08); 
fenders and brakes (secs. 209 to 211) ; lavatories (secs. 213 and 214); 
radial lines (secs. 218 and 220); examination of motormen (sec. 
221); hours of labour (sec. 227); returns by companies (secs. 228 
to 236); investigation of accidents (sec. 237); the transmission of 
power on the railway’s right of way to works and plant of municipal 
corporation (sec.256).

Additional powers in respect of railways have Ireen conferred 
upon the Board by subsequent legislation. Among these are powers 
as to equipment and service, conferred by what is now sec. 105 of 
the Ontario Railway Act (R.8.O. 1914, ch. 185), and was origin
ally enacted by 10 Edw. VII. ch. 83, sec. 2; as to drainage, first 
enacted by 3 & 4 Geo. V. ch. 36, sec. 109, and now part of sec. 
109 of the Revised Statute; as to canals, ditches, wires, etc., first 
enacted by 3 & 4 Geo. V. ch. 36, sec. Ill, and now sec. Ill of the 
Revised Statute; as to express tolls, first enacted by 3 & 4 Geo. V. 
ch. 36, sec. 178 to sec. 185, and now sections of the same numbers 
in the Revised Statute; as to freight classification and tariffs, first 
enacted by 3 & 4 Geo. V. ch. 36, secs. 188 to 209, and now sections 
of the san e numlicrs of the Revised Statute; as to traffic facilities 
by contiguous lines, first enacted by 2 Geo. V. ch. 35, secs. 1 to 8, 
and now sec. 212 of the Revised Statute; as to ordering repairs or 
improvements or additions to subsidised railways, 3 & 4 Geo. V.
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eh. 36, sec. 269, and now sec 269 of the Revised Statute; as to 
“pay as you enter" system, 6rst enacted by 1 Geo. V. ch. 53, 
sec. 214a, and now sec. 256 of the Revised Statute. There have 
been various minor amendments of some of these sections, but it 
is not necessary for my purpose to enumerate them.

The Ontario Railway and Municipal Board Act, 1906, 6 Edw. 
Vll. ch. 31, contained a provision (sec. 63(1)) authorising the Board 
to make orders for the enforcement of municipal agreements under 
which a railway is operated on a highway. The section no longer 
appears in that Act, but is sec. 260 of R.S.O. 1914, ch. 185 (the 
Railway Act).

Powers as to municipal street railways were conferred upon 
the Lieutenant-Governor in Council by 3 Edw. VII. ch. 19, sec. 569 
(1) to (3), and upon the Board by 10 Edw. VII. ch. 81, secs. 2 and 4, 
and the provisions of these sections form sec. 232 of the Revised 
Statute.

Powers as to the revision of assessments and powers as to 
certain municipal matters were conferred upon the Board by the 
Ontario Railway and Municipal Board Act, 1906. In the revision 
of the statutes these provisions were transferred to other Acts, and 
certain powers as to local improvements have also been given to 
the Board by subsequent legislation.

All of these multifarious duties and powers are of an admini
strative character, and the only authority which is conferred upon 
the Board of a strictly judicial character is that of construing 
contracts for the purpose of exercising the administrative powers 
which the Board possesses, and that moreover only with respect to 
undertakings of a public character, subject to the jurisdiction of 
the Legislature of Ontario, and to contracts by municipal bodies 
with the undertaker or those having the conduct or manage
ment of them.

It is not without significance, though not a conclusive circum
stance, that the Provincial Railway Board has been recognised by 
the Parliament of Canada by 1 & 2 Geo. V. ch. 22, sec. 5, and that 
reciprocal arrangements for the. constitution of a joint Board 
composed of members of the Dominion Railway Board and of the 
Provincial Board to determine questions arising where the lines of 
a Provincial railway are intersected by those of a Dominion railway 
are embodied in that legislation and in corresponding Provincial 
legislation (R.S.O. 1914, ch. 185, sec. 131).
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In the recent case of Copartnership Farms v. Harvey-Smilh, ONt. 
|1918] 2 K.B. 405, Dawkins v. Kokeby, L.R. 8 Q.B. 255, and the 8. C. 
other cases of that class cited by Mr. Robinson, are reviewed by r, t7>bonto 
Sankey, J., and the principle deduced from them was that “where R- 
a tribunal is a Court of justice, or a body acting in a manner city op 
similar to that in which a Court of justice acts, any statement made ToaoMro. 
by a member thereof is absolutely privileged and no action can be n««stii,cj.o. 
brought thereon.”

In the Scotch case of Slack v. Barr (1918), 82 J.P. 91, Lord 
Anderson, answering the argument that had been presented that 
this rule applies only to statements made ... in Courts of 
justice, said p. 92:—

“ As the rule of law is based on considerations of public policy,
I am unable to see why these should not apply to all occasions on 
which evidence is given for public purposes liefore any public body, 
whether that body is purely judicial, or quasi-judicial, or exists 
merely for administrative purposes. If this view be sound, it would 
make the general rule applicable to such bodies as royal and 
parliamentary commissions, licensing courts, county and parish 
councils, and similar administrative bodies.”

That there may he a judicial tribunal which is not a Court is 
shewn by the case of Barrait v. Kearns, (100.5) 1 K.B. 504, in which 
it was held that a Commission appointed under statutory authority 
by the Bishop of Winchester, to inquire into the inadequate 
performance of the ecclesiastical duties of a lienefice, was a judicial 
tribunal. A tribunal so constituted, though judicial, would not 
be a Court of justice, at all events in the sense in which the word 
"Courts” is used in sec. 96 of the British North America Act.

My conclusion is that the Board, although it has, for some 
purposes, and those but a small part of its powers and duties, 
judicial functions to perform, is not a Court.

If I am wrong in this, and the Board is a Court, I am of opinion 
that it is not a Superior Court within the meaning of sec. 96 of the 
British North America Act.

In the first place, it is not in terms declared to be a Court, but 
on the contrary is given the powers of a Court of record (R.S.O.
1914, ch. 186, sec. 5(4)); its members are to be appointed by the 
Lieutenant-Governor in Council (sec. 5(1)); their tenure of office 
is not during good behaviour; and there are a number of provisions
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which would be quite unnecessary if the Board were intended to be 
a Court, and others quite unnecessary if the Board were intended 
to lie a Superior Court. Of the former class may he mentioned: 
the provision as to the use by the Board of the court-house and 
buildings for the administration of justice of the county or district 
in which the sittings of the Board or a member of it are held 
(sec. 15(1)); the provisions requiring sheriffs, deputy sheriffs, 
constables, and other peace officers to aid, assist, and obey the 
Board in the exercise of its jurisdiction whenever required to do 
so (sec. 31) ; the provision as to documents purporting to be signer! 
by the Chairman and Secretary, or by either of them, lieing 
primd facie evidence (sec. 33), and analogous provisions in sec. 34; 
the provision that a certified copy of an order or decision of the 
Board may lie filed in the office of the Clerk of Records and Writs, 
and that it shall thereupon become and be enforceable as a judg
ment or order of the Supreme Court to the same effect, a practice 
analogous to that for enforcing an award (sec. 38) ; the provision 
that an order of the Board need not shew on its face that any 
proceeding or notice was had or given, or any circumstances 
existed, necessary to give it jurisdiction to make the order (sec. 44); 
the provision tliat no order, decision, or proceeding of the Board 
shall be questioned or reviewed, restrained or removed by prohi
bition, injunction, certiorari, or any other process in any Court, 
save as provided by the Act, i.e., by appeal to a Divisional Court 
(sec. 48, sub-sec. 8, cl. (6)); and the provision as to the payment of 
witness-fees (sec. 54).

It was argued by Mr. Robinson that these provisions were not 
inconsistent with the intention and effect of the Act being to 
create a Superior Court, but that they were embodied in the Act 
ex majori cautelâ, to prevent any question being raised as to the 
Board not being a Superior Court, or at all events that the effect 
of them is to make the Board a Superior Court, whatever may 
have been the intention of the Legislature in that regard.

If there had been but one or two of these provisions, the 
argument would find some support in what was said by Sankey, J., 
in Copartnership Farms v. Harvey-Smith, [1918] 2 K.B. at p. 412, 
but the number and character of the provisions to which I have 
referred lead me to the conclusion that the proper inference to be 
drawn from their presence in the Act is not that they were embodied
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in it for the purpoee for which it in contended that they were 
enacted, but that they indicate that the purpose was to make it 
clear that the Hoard, if it should be held to be a Court, was not a 
Superior Court but an inferior Court, not subject however to have 
its proceedings reviewed in the manner in which those of an 
inferior Court may he reviewed.

According to the rule which has lieen admittedly laid down, that 
in considering a question as to the constitutional validity of a 
provincial enactment, it is the duty of the Court “to make every 
possible presumption in favour of such legislative acts, and to 
endeavour to discover a construction of the British North America 
Act which will enable us to attribute an impeached statute to a 
due exercise of constitutional authority, before taking upon 
ourselves to declare that, in assuming to pass it, the Provincial 
Legislature usurped powers which did not legally lielong to it" 
(per Strong, J., in Secern v. The Queen (1878), 2 Can. S.C.lt. 70, 
103), we ought, in my opinion, to hold that in the Ontario Railway 
and Municipal Board Act, 1906, the Legislature must be taken to 
have constituted a tribunal, the members of which should he 
appointed under its authority as provided by sec. 4(2), rather 
than that the Legislature created a Superior Court and usurped an 
authority which it did not possess, but which was vested in the 
Governor-General.

For all these reasons, and I base my opinion upon all of them, 
I would affirm the order appealed from and dismiss the appeal with 
costs.

Maclaken, Magee, and Hodgins, JJ.A., agreed with 
Meredith, C.J.O.

Ferguson, J.A.:—The question, whether a Court or other 
tribunal is or is not a Sup.rior Court within the meaning of the 
British North America Act, cannot, I think, be answered by 
reference only to the powers the Court or tribunal [Kiasessee to hear 
and determine or enforce the rights of litigants, but also by 
reference to the power of the Court or judicial body to adjudi
cate upon the rights and powers of other Courts and to control 
their acts and proceedings.

For, as I read the British North America Act, the designation 
Superior as applied to a Court, means a (xiurt, other than County
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and District Courts, in which is vested the right and power to 
cortrol, regulate, restrain, or review the acts and proceedings of 
some other Court.

It is not contended that any such powers are, hy the Ontario 
Railway and Municipal Board Act, R.S.O. 1014, ch. 186, conferred 
upon the Board, and therefore the Board is not, in the sense I 
have indicated, a Court superior to some other Court.

For these and the reasons given by my Lord the Chief Justice 
in his opinion, which I have read, I agree with him that the appeal 
should he dismissed with costs. Appeal dismissed.

MAGILL v. TOWNSHIP OF MOORE.
Supreme Court of Canada, Idington, Anglin, Brodeur and Mignault. JJ. and 

Masten, J., ad hoc. May 6, 1919.
1. Appeal (§ IIA—35)—Fatal Accidents Act—Action for entire damages

—Apportionment of—Amount in controversy—Jurisdiction of

Under the Fatal Accidents Act (R.S.O. 1914 c. 151) the cause of 
action is single and is for the entire damages sustained by the whole 
class for whose benefit it may be recovered anti an ap|)eal to a divisional 
court is necessarily from the judgment as a whole notwithstanding that 
judgment api>ealed from has ap|>ortioned the amount between different 
memliers of the class.

2. Appeal (§ VII M—536)—Facts not in dispute—Inferences—Right
OF APPELLATE COURT TO DRAW.

Where the facts of a case are not in dispute and the action depends on 
inferences to be drawn from those facts an appellate court should draw 
its own inferences.

Appeal from the Ontario Appellate Division (1918), 44 D.L.U. 
489,43 O.L.R. 372; reversing the judgment of Clute, J., 41 D.L.R. 
78, 41 O.L.R. 375, and dismissing an action for damages for death 
of plaintiff’s son. Affirmed.

Logan, for appellant.
Towers, for respondent, the Township of Moore.
Weir, for respondent, the Moore Municipal Telephone 

Association.
Idington, J. (dissenting):—I agree so fully with the reasons 

assigned by the trial judge for his judgment, and those reasons 
assigned by the Chief Justice of Ontario for not disturbing said 
judgment, that I need not repeat same here.

It occurred to me, however, in considering this appeal that the 
acts of the respondent township relative to the additional wires 
it put up and of which its reeve speaks as a witness, deserved,
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perhaps, more stress laid upon that phase of the case than has lieen 
directly done by either of said judges.

The reeve seems to put beyond doubt the fact that the lower 
wires were put there by the respondent township, as ap)iears 
from the following:—

His Lordship: The sires were put on before the accident, ami after the 
Board had made their report? A. Yes, the wires were put on after the 
Railway Board had made their report. There was a space, with |«ns there 
for the six wires.

Having regard to the jurisprudence which requires, in many 
eases, as a condition precedent to liability therefor, notice of want 
of repair of a highway, to lie brought home to the municipal 
authorities, and the fact that the original construction in question 
was put there by an independent eorjioration for whose mere 
negligence the townsliip could not readily lie held responsible, it 
relieves one, when having to pass upon the question raised herein, 
of much of the inherent difficulty of the case to lie able to consider 
the party accused from the point of view of having lieen an actor, 
rather than as one having a mere possible authority to interfere 
and hence having only a remote duty, if any, to see that another 
haiing acquired a legal right to invade the highway, keeps strictly 
within its license to do so.

And that is still more satisfactory (for the judge at all events) 
wheh having to pass upon the argument presented to us that the 
township is relieved by reason of the order of the Ontario Railway 
and Municipal Board authorising, under the Ontario Telephone 
Act, the township to take over and impliedly to continue the 
works in question.

To that argument there is the answer that what the Board 
had to deal with obviously was the financial aspect and all 
incidental thereto. Its exercise of authority by the order relied 
on goes no further. It enabled the township to acquire the work 
and proceed to carry on the business.

In course of doing so the primary obligation resting upon it, 
was not to invade the right of everyone to enter upon the highway 
wherever and whenever he saw fit. No one, save others in the 
common exercise of the same right, has the slightest authority to 
minimize the free and untrammelled use of the highway for the 
purpose of carrying any load he chooses, unless and only so far as 
statutory authority has expressly limited said right, by conferring
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on others a privilege, or restricting the use thereof by someone 
else, by reason of anything the legislature sees fit to prohibit.

Nothing of the latter kind is in question herein. The only 
thing involved here is the exercise of a privilege; and the question 
is whether it has lieen so exercised according to law.

Clearly the burden of asserting and proving that such an 
exercise of privileged rights has lieen done within the law conferring 
it, rests upon him asserting it.

And these principles are none the less obligatory liecause the 
township happens to lie acting in a dual capacity as it were of 
guardian council of the public highway and of the public who 
travel thereon, and at the same time of trustee for others interested 
in claiming the exercise of the privilege.

I think the tov nahip failed alisolutely in proving any such 
legal exercise of privilege and did an illegal act when it put on 
those wires constituting the lowering of the head-room under 
which deceased had to drive.

The cross-bar being there may have been a temptation which 
the careless man directing the placing of the wires could not resist, 
but did not in law enlarge the privilege.

If there is no rule laid down in the statutes conferring such a 
privilege, ns to the correct means of its exercise, the law, of course, 
will imply that a reasonable regard for the rights of others must be 
observed. That was wholly neglected by him who was too stupid 
or too careless to consider what was necessary to preserve for him 
owning the field and entering it at the point in question his right 
of access to the highway.

I cannot understand why a man should blind himself with 
such sophistries as put forward by one of the witnesses testifying 
to the mode of construction adopted, of one height of head-room 
for a gate at a farm yard and another for that at a field liable to 
have as high loads carried in and out.

Curiously enough hr recognized that a similar gate in same 
vicinity was furnished with a higher set of poles.

So much for the aspect of the matter if free from regulations 
having force by statute. When we apply these there does not 
seem to have been a vestige of right left in the township for adding 
to the wires already on as it did after the regulation of April 20, 
1914, which obliterated all former regulations of a like kind and
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established a standard which it was obligatory upon the township 
to have observed.

True it points to the provision in s. 26 of the Telephone Act 
as if that constituted all prior erections valid. It does nothing 
of the kind as I read it. It preserves the rights of those erected, 
but of course, presupposes them to have been legally erected.

If my view, as at>ove set out, is correct then this erection did 
not fall within the reservation and all done there must fall within 
the regulation.

The trial judge seemed troubled with the want of evidence 
of the exact date of the latest work. I respectfully submit that 
it was for those claiming the privilege to have proven they acted 
within and by virtue of it. (41 D.L.R. 78).

Holding as I do the erection illegal the argument presented in 
support of a defence of contributory negligence looks very much 
as if a ruffian had slapped in the face a man driving a load to 
market and thereby led to the team running away and killing the 
man, he could be excused from paying damages so resulting by 
shewing that the loud was not built in the best way possible.

Indeed, some of the arguments elaborately put forward as to 
the alleged contributory negligence are amusing. Because the 
head-room was not ample, there should have been a wagon with 
higher wheels to render it less ample; or a culvert constructed 
which, of certainty, would involve an approach also lessening 
the head-room, or perhaps both; and, in short, deceased should 
not have been there; all of which seem ill-fitted to this case.

I have no doubt of the liability of the township and am only 
sorry 1 cannot see my way to deal with the question of giving 
relief over as desired so that the burden fall on those for whom 
the township were trustees and relieve the ratepayers not con
cerned.

But on this record, and having regard to the course of events 
at the trial, the only thing open to this court is to declare that the 
judgment should l>e without prejudice to that right if it can l>e 
estai dished.

I, therefore, express no opinion as to such right cither one way 
or another.

1 think the appeal should be allowed with costs of appellant 
but not of respondent here and below as against the township.
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I have some doubt if the extra costs created by adding said 
co-defendant should not be disallowed appellant.

Anglin, J.:—At the opening of the argument of this ap]>eal a 
question of jurisdiction was raised by the court. While the 
judgment entered in the trial court was for $1,500, that sum was 
apportioned under s. 4 (1) of R.S.O. c. 151, $500 to the plaintiff 
William Magill. and $1,000 to the plaintiff Louisa Magill. We 
held in the recent case of L’Autorité, Ltd. v. Ibbotnon (1918), 43 
D.L.R. 761, 57 (’an. 8.C.R. 340, that where eleven plaintiffs 
joined in one action alleging injury by the same liliel published 
in the defendant’s newspaper and each claiming $2,000 damages, 
an appeal to this court from the Court of Review by the defendant 
could not l e entertained, the minimum appealable amount from 
that court being $5,(XX). Then*, however, each plaintiff had a 
distinct cause» of action; each could have brought a separate action. 
There might be defences as to one or more w hich did not exist as 
to others. There might be an appeal as to only one of the plaintiffs 
or a separate appeal as to each of sex oral or of all of them. There
fore as to each plaintiff the matter in controversy on the appeal 
was his own right to recover damages for the injury done to him
self. The court regarded the action as a joinder of several actions.

Here the right of action is purely statutory (R.8.O. c. 151, 
s. 3). The statute gives but one action (s. 6) to be brought by 
the personal representative, or, on his default (s. 8), by one or 
more of the relatives of the class for whose benefit it may l>e 
maintained. The cause of action is single; it is for the entire 
damages sustained by the whole class in w hose behalf the statute 
provides that compensation may be recovered. Either of the 
present plaintiffs might have maintained this action without 
joining the other and would have recovered the whole amount to 
which both have been held entitled. Before that amount is 
distributed any costs not recovered from the defendants may be 
deducted from it (s. 4 (1)). The appeal to a divisional court was 
necessarily from the judgment as a whole. The appeal to this 
court is to restore that judgment as a xvhole, and it is the whole 
amount of it, $1,500, that is “the matter in controxersy on the 
appeal” (Supreme Court Act, s. 48 (c)). The court was 
unanimously of this opinion and jurisdiction to hear the appeal was, 
therefore, maintained.
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The material facts of this case* sufficiently apjiear in the re) torts 
of the judgments of the trial judge and of the apjiellate division 
(1917), 41 D.L.R.78,41 O.L.R.375,44 D.L.R.489, 43 0.L.R. 372.
I assume, without so deciding, that there was not statutory 
authority for placing the telephone wires just as they were, such 
as would bring this case within the principle of the decision in 
Canadian Pacific R. Co. v. Roy, [1902] AX’. 220. Having regard 
to the conflicting views as to the proper inferences to l»e drawn 
from the proven facts, as to which there is little, if any, dispute,
I have thought it necessary to study and analyze with care all the 
evidence in the record. 1 shall, however, content myself with 
stating the conclusions to which it has led me. Unless in excep
tional cases no good pun>ose is served, in my opinion, by setting 
out at length the considerations on which inferences of fact are 
based in an ultimate court of appeal. No question of credibility 
being involved, our right, if not our duty, to review the inferences 
drawn by the courts below is unquestionable. Dominion Trust 
Co. v. New York Life Ins. Co., 44 D.L.K. 12, [1919] AX’. 2f>4, 257.

Before reversing the judgment appealed from, however, we 
should l>e satisfied that it is erroneous. 1 am not so satisfied. 
On the contrary, my study of the evidence has left me in absolute1 
uncertainty as to whether the presence of the telephone wires 
at the gateway contributed at all to the upsetting of the load of 
hay which resulted in the death of Janies Magill. While it is 
quite possible that it did, having regard to all the circumstances, 
it seems to me more likely that it did not—that, if the wagon, 
loaded as it was, had been driven in the same course, the same 
results would probably have ensued had there been no wires to 
have l>een passed under. Solely on this ground and without 
finding anything in the nature of a voluntary assumption of risk 
or contributory negligence on the part of the deceased and also 
without requiring that it should be established that the negligence 
of the defendants was the sole cause of the occurrence which 
resulted in James Magill’s death, 1 would dismiss this appeal— 
with costs if demanded.

Brodeur, J.:—I concur with Anglin, J.
Mignault, J.:—In my opinion this appeal should be allowed.
The trial judge found as a fact that the telephone wires in 

question, which were only 13 ft. 9 inches al>ove the ground, were
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so placed on the highway as to form an obstruction and interfere 
with the driver on the top of an ordinary load of hay in driving 
out of the field on to the highway. He also found that tlie position 
of the wires causing the deceased to stoop or to crouch down in 
passing under them was the proximate cause of the horses getting 
from under that control which was necessary to procure the safe 
passage of the load. He further found that the deceased was not 
guilty of contributory negligence.

The appellate division reversed the judgment, Meredith, CJ.O., 
dissenting, the main reason, as I read the opinion of Hodgine, J.A., 
being that while the trial judge was entitled to draw the inference 
that the obstruction resulting from the wires, having caused the 
driver to stoop or crouch down, was the proximate cause of the 
horses getting out of control, other inferences could lie made, so 
that the matter was left in doubt and the present appellants 
could not succeed.

I think, with deference, that the inference drawn by the 
learned trial judge was a very reasonable one in view of the evidence 
of the boy Bird, who was on the top of the load with the deceased. 
There was a clearance of only 3 feet 9 inches between the top 
of the load and the wires, of which there were six on the lower 
cross-bar, so that the driver would have to stoop and in so doing 
would be unable, while crossing a considerable space, to control 
his horses. Under these circumstances, I cannot say that the 
findings of fact of the trial judge are clearly wrong.

I also approve of the disposition of the case by the learned trial 
judge with regard to the respondent, the Moore Municipal Tele
phone Association.

I would allow the appeal with costs here and in the appellate 
division and restore the judgment of the trial judge.

Marten, J.:- 1 concur with Anglin, J.
A ppeal dinmissed.

LEROY ▼. DAVIS ft Co.

Quebec Court of Revicu', Archibald, A.C.J., Greenthields and Letellier, JJ.
Af.rU it, 1919.

Companies (§ V 1-'—2ôô)—Shareholder—Relief from liability—ITn-
(’ONI)ITIONAL HCliBCHIliERS—CONSENT OF OTHER Hl RRt P'HKRS.

None of the subscribers of shares in it company can lx* relieved of their 
obligation, unless for reasons which annul a contract.

It is illegal for the promoters of a company to relieve unconditional 
subscribers from their subscription without the consent of the other 
subscribers.
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Appeal from the judgment of the Superior Court. Affirmed.
The action is brought by a subscriber for 50 shares in the 

capital-stock of the Boulevard Building Co., a company to he 
incorporated and promoted by a syndicate organized and man
aged by the defendant. The action demands that the plaintiff’s 
subscription lx* declared null and void, and that the defendant l>e statement 
condemned to refund him the sum of $500 paid by him, on account 
of his shares.

The issues joined appear sufficiently described from the follow
ing summary of the facts proved, made by the judge of the Superior 
Court, in the considérants of the judgment.

Judgment of the Superior Court:—
At the request of defendant pleading and of their agent, the plaintiff in 

December. 1012, subscrilied a paper addressed to defendant ple;iding as trua- 
tee by which he and the other jjersons whose names were already on it con
sented to the formation of the company railed the Boulevard Building Ltd., 
with a capital of $500,000, divided into 5.000 shares of $100 each and sub- 
scribed for 50 shares of said company, payable on demand of said trustees in 
sums not more than 10', j»er month. The propositions set up before the 
intended subscribers by the defendant pleading to obtain their signatures 
comprised a list of the following |>ers<»ns alleged to have consented to art as 
directors of the company, with a designation of their im|sirtance:

(laspard Deserres, capitalist : L. N. Dupuis, controller, City of Montreal, 
president, Hast mount Land Co.; Duncan Me Don ah I, president Montreal 
Tunnel Co.; F. A. Skelton, secretary-treasurer the Canadian Car & Foundry 
Co. director. Lachine Land Co.; Henry Blatchford. insurance broker; E. R.
Decary, notary; W. L. Haskell, president, Fasse! Lumber Co. ; C. It. To usa w, 
president. Standard Dairy Co.; Ernest Pit!, vice-president. J. A. Davis & Co., 
director, Vnion Land Co.

The company was to purchase a piece of land on St. Lawrence Boulevard, 
near Mount Royal Avenue, for $68,(KM), and to erect a building on it for com
mercial purposes; the whole was expec ted to cost about $400,000.

When the subscription list was presented to the plaintiff for his signal lire, 
there were the apparent subscription of F. A. Skelt on, for 100shares; J. McCor
mick, 100 shares; J. A. Davis Co., Limited, 300 shares; (leorge Robinson, 50 
shares; J. E. McLean, 20 shares. Tlie names of the above named persons as 
subscribers anil the names of the directors gave plaintiff confidence in the 
enterprise to such an extent t hat he subscribed for 50shares. Deserres, whose 
name was mentioned as having consented to act as director, was not on the 
subscription list. He had stated to E. Pitt, the vice-president and manager 
of the defendant pleading, that he would subscribe, if he could get the money.
Robinson was also a conditional subscriber, if he had the money.

On February 8, 1913, the defendant pleading having previously obtained 
an option, took the deed of the land intended to be purchased at the price of 
$68,000; in the following months the financial market went from bad to 
worse to such an extent that no money could be obtained to put up t he intended 
building, and the defendant pleading thinking they had enough money from

569

QUE.
C. R.

TcT



[46 D.L.R.570

QUE.
cTr.

D& Co.8

Dominion Law Reports.

the subscribers who had paid their ten per cent, on their subscription, dis
charged from their agreement and subscription Skelton, McCormick and 
McLean, who were unconditional subscribers, and in the course of the fall 
following they decided, with the approval of the interested subscribers, to 
abandon the plan to putting up the building, and to dispose of the land, when 
thought desirable. The defendant pleading, however, persisted in the plan 
of incorporating a company to take the property from their hands and took 
the necessary steps to incorporate a company with a capital of $500,000. The 
plaintiff. Wilson and Ivewis, subscribers to the agreement, objected to the 
incorporation for such large capital. Subsequently, it was found out that a 
certain number of subscriliers to the agreement, to wit, Skelton. McLean, and 
McCormick, had been released, and that the defendant pleading's subscrip
tion for 300 shares (130,000) was to l>e paid by the percentage they were to 
have on the money subscribed, and as the money remaining subscribed lifter 
the release was about only II25,(XX), the defendant pleading's subscription 
was thus limited to $12,500 or thereabout. The plaintiff protested against 
what had taken place and withdrew from the agreement and caused a letter to 
be sent by his attorney to the defendant pleading claiming to be paid back 
the 1500 paid to them. The incorporation of the company was proceeded 
with and the certificate for fifty shares of that company was sent to the plain
tiff, who refused to accept them.

Considering that the subscribers to such pro]>ogition as was made in the 
prospectus in question in this cause did contract the obligation to give effect 
to their promise to take the number of shares represented by the amount of 
money mentioned as being their subscription;

Considering that none of the subscribers ran be relieved of their obliga
tion, unless for reasons which annul a contract, and that defendant pleading 
had no jxiwer or right to relieve any one of them of their said obligation, except 
for such reasons;

Considering that it is proved that the plaintiff became a subscriber upon 
the representation made to him that F. A. Skelton, J. McCormick, the defend
ant pleading. George Robinson, and McLean were subscribers and that the 
parties named upon the prospectus ns future directors had consented to act 
as such ;

Considering that G. Deserres being only a conditional subscriber ought 
not to have been given out to the intended subscribers as having consented to 
be a director;

Considering that G. Deserres and G. Robinson, conditional subscribers, 
and F. A. Skelton, J. McCormick, and J. F. McLean, unconditional sub
scribers, were all relieved from their subscriptions by defendant pleading, 
without the consent of the other subscribers, and that Skelton’s name appeared 
also on the prospectus ns haring consented to be a director;

Considering that it is proved that the plaintiff would not have subscribed 
had he not seen the names of the persons who signed before him and the names 
of the directors mentioned;

Considering that the defendant pleading acted illegally in relieving the 
unconditional subscribers from their subscription;

Considering that the release of the subscribers above mentioned dimin
ished the numl)er of (tersons who have to pay for the purchase of the land and 
for the expenses of incorporating and administrating the company, and the 
remaining subscribers have to pay more on their shares than they would
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have to if the number of shareholders wue larger; ami this at a time when the 
anticipated success of the company was beginning to be doubtful;

Considering that when the plaintiff consented to act on the committee 
of subscribers ap|tointed to attend to this matter, he was not aware of the 
fact that Deserres and Robinson were only conditional subscribers and had 
been released by the defendant pleading. that Skelton, who was an uncon
ditional subscriber, hail also lieen released from his subscription, that the 
other subscribers released were those above mentioned, and that his consent 
to act on that committee was given in ignorance of those important facts;

Considering that the plaintiff is entitled to withdraw from the said agree
ment, to refuse to In* a shareholder in the company the “Boulevard Building 
Co. Ltd.,” to have his subscription to said agreement declared null and void, 
anil to be repaid by the defendant pleading the five hundred dollars he 
paid on his subscription;

Considering that the plaintiff proved the material allegations of Ids 
declaration and that the defendant pleading did not establish the facts claimed 
by it as justifying the dismissal of his action;

The court declares the plaintiff's subscription to the said agreement 
whereby lie consented to take 50 shares of the Boulevard Building Co., Ltd., 
null and void and condemns the defendant, the J. S. Dans Co., Ltd., to pay 
the plaintiff $500 with interest from the 20th day of January, 1913, and costs.

tin the issue with the Boulevard Building Co., the court renders the 
following judgment [after having stated as above]:

The proof which is common to both issues establishes that for reasons 
enumerated in the foregoing judgment plaintiff never was a member of the 
defendant company, and that the defendant company's contention that 
he is one of its members is unfounded ;

Considering that the plaintiff iis against the defendant pleading has 
proved the material allegations of his declaration and that the defendant 
failed to establish its defence;

The court declares that plaintiff never was a member of the defendant 
pleading the Boulevard Building Co. .that his subscription to the agreement 
to take 30 shares in the defendant pleading the Boulevard Building Co. is 
annulled, that his deposit in court of the certificate of shares in the defendant 
pleading No. 108 is good and valid and condemns the defendant pleading to 
pay the plaintiff’s costs.

Affirmed in review.
W. S. Johnson, K.C., for plaintiff; Duff A' Merrill, for defend

ant.

GRANGER v. BRYDON-JACK.

Supreme Court of Canada, Davies, C.J., and Idington, Anglin, Brodeur and 
Mignault, JJ. May 19, 1919.

Evidence (§ VII M—550)—Conflictini;—Issue of pure fact—Finding
OF TRIAL JUDGE—APPELLATE COURT NOT JUSTIFIED IN REVERSING.

An api>ellate court is not justified in reversing on an issue of pure 
fact the finding of a trial judge, necessarily and expressly made to depend 
upon the credit to be given to the conflicting evidence of the parties to 
the transaction whom ne saw and heard testify.
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Columbia, reversing the judgment of Grant, J„ and dismissing
Appeal from the judgment of the Court of Appeal for British

Grangerrer the plaintiff’s action with costs.
Brydox- G. F. Henderson, K.C., for appellant; F. H. Chrysler, K.C., for
dkiuiia- - - -,
Jack. respondent.

De.»., cj Davies, C.J. The trial judge in this case in all matters where 
the evidence of the appellant and the respondent was at variance 
accepted that of the appellant plaintiff and discredited that of the 
respondent.

The action was one brought to recover the price of four-fifth 
shares in a yacht claimed to have been sold to the defendant 
respondent by the plaintiff and to have lieen secured by a third 
mortgage on certain lands of the defendant.

The issues were whether the mortgage was taken and accepted 
by plaintiff as security only or in payment by way of exchange of 
the yacht shares for the mortgage, as contended by the defendant. 
The mortgage, which was drawn up by the defendant respondent, 
did not contain the usual covenant to pay the amount for which 
it was given.

On the findings of fact made by the trial judge, which I do not 
think we should disturb or set aside, and the admissibility of the 
evidence as to what the real bargain lietween the parties was, as 
to which I do not entertain any doubt, such evidence not contra
dicting the written documents, I am satisfied there was not merely 
an exchange of properties lietween the parties, nor do I think the 
acceptance by the plaintiff of the mortgage without a personal 
covenant to pay which mortgage had been prepared by the defend
ant discharged the debt which, in my opinion, the facts shew the 
mortgage was taken to secure.

I think the payment of the interest on the mortgage for the 
two years preceding the action admitted by the defendant in his 
examination for discovery quite inconsistent with his claim that 
there had lieen merely an exchange of properties lietween the 
parties or an absolute sale of the shares in the yacht without any 
personal liability on defendant’s part to pay the agreed price.

The evidence admitted to explain the real bargain did not 
contradict the written documents.

As to the alisence of any personal liability of the mortgagor to 
pay the debt for which a mortgage is given, in which there is not
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the alieence of a personal covenant to pay, see Canadian Kdition 
of Fisher on Mortgages (1910), pp. 7, 413, 415, and 21 Hals., p. 70.

I would allow the appeal and restore the judgment of the trial 
judge with easts in this court and in the Court of Appeal.

Idinoton, J.:—I am of the opinion that the questions raised 
herein ought to lie determined by the faets of whether or not the 
mortgage taken was accepted as patinent or merely as security 
for the payment of the price agreed on.

I cannot see how the undoubted principle of law, that when 
an agreement lie tween parties lias been reduced to writing that 
writing must govern, can help us herein.

The actual question to tie first determined is whether or not 
the agreement has tieen reduced to writing or at all events whether 
or not what has lieen reduced to writing was really in truth intended 
to cover the entire contractual relations in question or not.

The reliance placed ujMin the receipt clause of the bill of sale 
has very little to support it if we liear in mind the history of our 
law and its final results in relation thereto. At common law a man 
signing and sealing a document of that kind was estopped from 
denying such an acknowledgment. In equity it counted for little 
and standing alone without a duly endorsed receipt was held to 
put third parties on inquiry.

A concise statement of the relevant law and authorities is to 
be found in Klphinstone on the Interpretation of Deeds, pp. 151 
el seq.

1 admit it is a circumstance, even though of minor inqiort, to 
lie had in mind when all the surrounding circumstances have to 
lie considered in order to determine which party’s story is correct.

Then there is another circumstance, also of very minor import, 
in the absence of a covenant for payment.

The general principle of law applicable to a mortgage debt, as 
stated by Fisher on Mortgages, 5th cd„ at par. 8, implying a 
recoverable debt because it is presumed to lie given for a loan, is 
primû facie applicable. And 1 do not think that the express state
ment of the consideration being the price of the sale of same 
article entirely eliminates the need for olwcrving the general rule.

1 may remark, in passing, that is none the less so, when the 
instrument has been drawn by a professional man a party thereto 
to be tendered to another, and contains no restriction u]ion said 
rule of law or explanation of what was really intended.
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Moreover, in this case the respondent paid the interest from 
time to time for four years, although he had not covenanted to 
do so.

The following eontains the peculiar terms of payment:—
Provided this mortgage to he void on payment of 12,000 of lawful money 

of Canada, with interest at 7 per pent, per annum, as well after as before 
maturity, as follows: the principal to be paid out of the first proceeds of the 
sale of the equity of the mortgagee in the said land, the first payment of 
interest to he made on January 19, 191-1, interest thereafter to be paid annually 
on January 19 in each and every year.

The interest was to run, apparently from date, and to con
tinue “as well after as Itefore maturity”; hut when was maturity? 
We may try to assume that it was meant to lie when the sale of the 
equity was obtained. Are we on such assumption to conclude 
that unless and until such a sale was effected as would produce 
62,000 there could he no maturity?

If we observe literally the language used that would seem to 
lie the case. But if it was found impossible to get more, who was 
to pay the interest? Was respondent to lie presumed liound to 
supply it? Or was the provision for payment of interest after 
maturity a mere mockery? And if no more than say $1,000 or 
$1,500 could lie got, what was the purpose of providing for pay
ment of seven per cent, on $2,000 for that is clearly implied? Who 
was to pay it?

Again, was all that a solemn mockery? And if only say $100 
to $500 was ever, or within a reasonable time, realisable, are we to 
suppose the parties had so contracted that the four-fifths of the 
value of the yacht was to pass for that trifle?

Such a gamble is conceivable, but does the story told, by either 
party, indicate that such was the nature of the transaction? All 
these and many more like considerations press upon one in con
sidering what in truth was the essential nature of the bargain 
entered into.

The appellant swears he never considered or inquired what 
the value of the property was, but took the respondent’s word as 
to the probabilities and estimates relative thereto, and there is no 
attempt made to contradict this statement, or shew facts and cir
cumstances which would furnish contradiction and thereby indi
cate the intention of the appellant to accept a gambling proposition.

Surely if a gamble of that sort really was what the parties were
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negotiating, he who drew the instrument, and against whom it 
must, therefore, he most strongly construed, should and would 
have applied his professional skill to frame something entirely 
different from that presented for our consideration.

It would, I submit, lie much more like what the stories given 
hv either or liotli, so far as reconcilable, should lead us to expect, 
to infer that the deal was one of bargain and sale at a named price, 
with a mode and nature of security to lie given, for earning it 
out, in harmony ami consistently with the relations lietween old 
friends, whereby there should lie a mutual trust and forliearanee 
to lie limited by the liounds of what might and should in law lie 
held reasonable.

To so interpret the conduct and purpose of the parties and 
their intentions towards each other under such circumstances that 
neither suffer an injustice, is what we should aim at, in order to 
do justice between them, when unfortunately they have tieen led 
to entertain what arc probably unjust views of each other’s con
duct.

Following out that line of thought, and liearing in mind the 
findings of fact by the learned trial judge, it seems to me that 
there was an actual sale of the four-fifths of the “ Ailsa” at $2,(XX), 
and that, not as evidence of contract hut to secure the carrying 
out thereof, there was a rather crudely framed mortgage, intended 
only as a security, for the execution of the contract, and thus 
leaving much to lie supplied or fulfilled, by the application of the 
rule of what was, under the circumstances, reasonable.

It seems to me that if the parties had not fallen out, there 
would have been either an earlier sale of the property so put up 
as security, or greater forliearanee in enforcing the claim for the 
payment. Should the case not have been tried out and treated 
on some such basis?

1 regret to say that such views received little attention at the 
trial, and some evidence on that, and other points liearing on the 
possibilities of realization of the security, has not lieen presented. 
We are then left to determine the question of whether or not a 
reasonable time has elapsed or not to carry out what was the 
evident intention of the parties.

To blame the war for the condition of things during a year 
preceding it is not very satisfactory.
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I am quite clear tlie bargain was concluded a year ltefore the 
war broke out and the execution of the document only postponed 
to enable res|x>ndent to complete liis final arrangements with 
others.

The conclusions 1 have reached are, that there was an actual 
bargain anti sale by which the appellant agreed to pay $2,000 for 
four-fifths of tlte yacht ; that there was to lie given a mortgage to 
secure such payment; that the time for payment was not specified; 
and hence must l>e taken to be within w hat would be a reasonable 
time within the contemplation of the parties; that such time was 
not wholly dependent upon the will of the respondent; that having 
regard to all the circumstances such reasonable time had elapsed 
at the time of the institution of this action, and hence the appeal 
should be allowed and the judgment of the learned trial judge 
restored with costs herein and of the Court of Appeal.

Anglin, J.:—The issue in this case is whether a mortgage on 
real estate made by the respondent to the apt>ellant was intended 
to be given and accepted merely as security for the payment by 
the respondent of the purchase-price of a four-fifths interest in a 
yacht bought by him from the appellant or was intended to l>e 
given and taken in payment and satisfaction of such purchase- 
price. Upon that issue parol evidence was, in my opinion, admis
sible. It in nowise contradicts or varies the written instruments 
which passed between the parties. The outcome rests entirely 
upon the credit to be attached to the evidence of the parties them
selves who are in direct conflict. The learned trial judge had the 
advantage of seeing and hearing them, and his conclusion was that 
the evidence of the appellant was entitled to credit while that of 
the respondent could not be accepted.

So far as the probabilities may t)e taken into account they 
would appear to be almost equally balanced. While it is most 
improbable that the vendor intended to accept a third mortgage 
on highly speculative real estate as payment, it is at first blush 
difficult to account for the omission from the mortgage of a cove
nant for payment if a personal obligation on the part of the pur
chaser had been assumed. But it must not be forgotten that tlie 
mortgage was taken only many montlis after the sale, when the 
obligation (if any) to pay the purchase-price had been assumed. 
On the whole, 1 incline to think the probabilities rather favour
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the vendor’s contention, Itecause otherwise he would not only have 
to wait indefinitely for payment, hut his prospecte of ever receiv
ing anything would depend entirely ui>on the sale of the mortgaged 
property for a sum over and above what would be sufficient to 
satisfy the two prior incumbrances upon it. He would be taking 
all the risk of the defendant’s real estate sj>eculation without any 
prosi>eet of advantage from it beyond his purchase-price. He 
might get nothing at all and in no case could he hojie for more 
than his $2,000. The admitted agreement to pay interest on that 
amount almost implies an obligation to pay the principal.

But assuming the probabilities to l>e equally balanced, which, 
1 think, is the view most favourable to the respondent of which the 
circumstances admit, w ith rcsi>ect, it was, in my opinion, to quote 
Viscount Haldane, “a rash proceeding on the part of the Court 
of Appeal” to reverse on an issue of pure fact such as that pre
sented, the finding of a trial judge necessarily and expressly made 
to depend upon the credit to be given to the conflicting evidence 
of the ]iarties to the transaction whom he saw and heard testify. 
Norton v. Ashburton, [1914] A.C. 932, at p. 945.

The chief difficulty in the case is to determine when the pur
chase-price l>ecame payable, no definite time for payment having 
been fixed. In my opinion the result of the failure to fix a time 
for payment was that the money became payable within a reason
able time having regard to all the circumstances. 1 think the 
purpose of the parties was to allow the respondent what might 
be regarded as a reasonable time in which to make a sale of the 
mortgaged property in order to place himself in funds to meet the 
appellant's claim. Such a time, in my opinion, expired long before 
this action was brought and the purchase money was then exigible.

I would, therefore, allow this appeal with costs here and in the 
Court of Api>eal and would restore the judgment of the trial judge.

Brodeur, J.:—The respondent having paid interest on the 
mortgage for w hich he is sued cannot now claim that the mortgage 
was given in payment of his obligation.

This case was principally a question of credibility of the parties. 
The trial judge having found in favour of the appellant, it seems 
to me that the Court of Apjieal should not have disturlied that 
finding.

The appeal should be allowed with costs.
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Mionault, J.:—In this case I am of the opinion that the 
appeal should be allowed and the judgment of the learned trial 
judge restored.

I cannot take the bill of sale, which falsely states that the price 
of the four-fifths share of the yacht “ Ailsa II.” was paid by the 
respondent to the appellant, nor the mortgage signed by the 
resjxmdent as correctly expressing the terms of the agreement of 
the parties. The trial judge has found what this agreement really 
was, and I would not disturb his finding on this question of fact. 
It would require stronger evidence than that afforded by these 
documents to make me 1 relieve that the appellant agreed to sell 
an interest in his yacht on terms that would have given the respond
ent the right to defer payment until he obtained a satisfactory price 
for his property in Vancouver, an event which might never occur. 
The mortgage, like any other mortgage, is an accessory contract 
and a security for a debt. What this debt was is shewn by the 
testimony of the appellant, which the trial judge accepted in 
preference to that of the respondent.

I would, therefore, allow the ap)>cal and restore the judgment 
of the trial court with costs here and in the Court of Appeal.

Appeal allowed.

THE KING v. TIMMIS.
Eicfiequer Court of Canada, Audelle, J. Decemlwr 21, 191R.

Expropriation (§ III A—106)—Compensation—Title or owners—Deed 
—Prescription—Infancy.

By ft deed between father and son. executed in 1X80. it was provided 
that in consideration of the son’s release of his rights in the estate of his 
mother, the father "promises to transfer to his son, at his demand, all 
his rights and pretensions into certain two lots of land.” The demand 
to transfer was never made and prescription had meanwhile run against 
this right, except for the interruption thereof on account of the minority 
of certain children. The Crown expropriated the land for the purposes 
of the National Battlefield at Quebec.

Held, that the deed created a gift upon a |»oteetative condition exercis
able by the donee and his heirs, a mere jus ad rem to demand the transfer 
but conveying no fee in the land, which was extinguishablc by pre
scription: that the compensation moneys may be paid to the owners 
in possession subject to their undertaking of indemnifying the Crown in 
respect of any claims which might be asserted by the children, against 
whom prescription was not acquired,—such right being a divisible right.

Information for the vesting of land and compensation therefor 
in^an expropriation by the Crown.

E. BeUeau, K.C., and L. S. St. Laurent, K.C., for plaintiff ; 
Donald McMaster, K.C., and A. Gobeil, K.C., for defendants.

••
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Audette, J.:—This is an information exhibited by the Attor
ney-General of Canada, whereby certain lands were taken and 
expropriated for the purposes of the National Battlefields at 
Quebec, by depositing, on September 20, 1911, a plan and descrip
tion of such lands in the office of the registrar of deeds for the 
county or registration division of Quebec, P.Q.

The Crown, by the information, offers the sum of $3,557.40, 
with interest thereon from September 20, 1911, to the date of 
judgment—this amount lieing payable to whomsoever is declared 
by the court entitled thereto.

Four of the defendants—Annie Timmis, Sarah Mary Miller, 
Mary Lepine and Hilda Lepine—have apjteared by solicitor and 
counsel and by their plea admit the amount so offered by the 
information to be a fair and just compensation and ask that the 
san e be paid over to them.

The defendant, Emma Miller Hallandal, who, on April 16, 
1917, filed a plea whereby she declared herself satisfied with the 
amount offered by the Crown, concluding by a demand to share 
in the same, also, on May 14, 1918, filed a disclaimer or retraxit, 
whereby she discontinued, surrendered and abandoned any claim 
herein.

The defendant, the Attorney-General of the Province of 
Cuebec, who, made a party hereto in respect of the ground rent 
upon the lands expropriated, although duly served, made default 
in delivering a defence and did not appear at trial. The offer made 
by the information in resjiect of the arrears and capital of this 
ground rent, is the sum of $200.63, and judgment should he 
entered in favour of the Province of Quebec for the amount so 
offered, with interest.

Counsel appearing at trial for the plaintiff and for the four 
above-mentioned defendants declared the Attorney-General of 
the Province of Quetiee would be satisfied with the sum of $200.63, 
without interest; if so, that interest should accrue to the other 
defendants who recover.

All the other defendants—excepting those just mentioned— 
have been duly served either out of the jurisdiction of the court, 
or, lieing of parts unknown, were called by the newspapers, and 
being thus served with the information, have made default in 
delivering a defence—including William Hallandal, the husband
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of the aliove-mentioned defendant Emma Miller Hallandal, who 
also did not appear.

But for a certain clause, hereafter mentioned, appearing in a 
deed of November 20,1880, the coinjamsation moneys—excepting, 
however, in respect of the ground rent—would have lieen paid to 
the four defendants represented by counsel ; hence the institution 
of the present action with the object of allowing the Crown to pay 
to the proper )>ersons and have proper title.

This deed inter vims of November 20, 1880, is practically, for 
all punaises, a deed of agreement—an acte d’accord—as lietween 
father and son in respect of the abandonment of the rights the 
son had in the estate of his mother, his father's first wife. Tlie 
deed, after reciting and describing the lands he thus released and 
the consideration the father pays therefor, proceeds as follows:—

And as a further consideration for the present cwioa dt droits snceessi/s, 
the said William Miller premiers to transfer to hie son. at his demand, all hie 
rights and pretensions as they now are into two certain lots of land situated 
without the limits of the City of Quebec, on the Plain of Abraham, between 
(.ramie Alice and the Cime du Cap, theretofore known us lots Nos. 67 and 
68 on a certain plan, hut now known as kits Noe. 161A and 161H, of the 
Parish of Notre Dame of Quebec, Banlieue of the City of Quebec.

Now the lots expropriated herein are the lots 161A and 161B 
mentioned in that deed of 1880.

The demand to transfer these lots was never made by the son 
or by any of his heirs and assigns up to date. Thirty-eight years 
have elapsed since the date of that deed. W. H. Miller, the son, 
died on February 27, 1889. On his death prescription had run 
against that right for 8 years, 3 months and 7 days. The prescrip
tion of 30 years has since run and lieen acquired against this right 
in respect of four of W. H. Miller’s children; but through the 
interruption caused by the minority of the children of Sarah 
Miller Auldrich, the prescription of 30 years has not been acquired 
as against herself, her heirs and assigns. And there being no 
evidence on the record of their respective ages, I am unable to 
ascertain when the 30 years will expire.

Annie Timmis, the second w ife and widow of the late William 
Miller, appears to he the registered owner of the property and to 
have had constructive possession of these vacant lots ever since. 
She has paid taxes upon the same. She was sued by the City of 
Quebec for such taxes, because she appeared to all intents and



46 D.L.R.I Dominion Law Heportk. 681

purposes to be the apparent legal owner of the same, and she 
satisfied such claim.

Without expressing a considered opinion on the nature and 
effect of the above-mentioned provision in the deed of November 
20, 1880, it would appear to be nothing more than a gift upon a 
potestative condition exercisable by the donee and his heirs, 
a jus ad rent as distinguished from a jus in rem which did not 
convey the fee in such land, but only a right to demand such 
transfer. And such right is a divisible one which, as exercisable 
by four of the parties mentioned in par. 8 of the information, has 
been extinguished by the acquired prescription of 30 years. The 
only possible claim that could now be set up would be on behalf 
of the children of Sarah Miller Auldrieh for one-fifth of the moneys, 
namely, the sum of 8711.48, with interest from September 20, 
1911, to the date hereof. See Domat’s Civil Law (Strahan’s 
trails.), vol. 2, p. 431 and foot-note; and Page v. McLennan 
(1895), 7 Que. 8.C. 308.

Therefore, under such circumstances, out of the compensation 
moneys—the ground rent, capital and interest should first be 
satisfied. Then the balance should be paid to the four defendants, 
Annie Timmis. Sarah Mary Miller, Mary Lepine and Hilda 
Lepine, in the following proportion, viz.: one-half to Annie 
Timmis; one-quarter to Sarah Mary Miller; one-eighth to Mary 
Lepine; one-eighth to Hilda Lepine. However, these moneys 
will lie paid to these four defendants only upon the condition 
precedent that they shall first give to the Crown good and sufficient 
title to the lands in question, with covenant to indemnify if at 
any time any trouble arise in respect of such title—and moreover, 
upon these four defendants also giving to the Crown a bond, to 
the satisfaction of the registrar of the court, whereby they will 
undertake to indemnify the Crown in respect of any claim which 
might lie hereafter made by the children, or their heirs and assigns, 
of the said Sarah Miller Auldrieh. This bond to run up to and 
expire on the date when the prescription of 30 years would expire, 
reckoning in such computation of years the time such prescription 
ran in the lifetime of both W. H. Miller and his daughter, Sarah 
Miller Auldrieh, when of age.

In the final adjustment between the four defendants—Annie 
Timmis, Sarah Mary Miller, Mary Lepine, and Hilda Lepine—
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the amount of the taxes paid by Annie Timm is alone, must lie 
adjusted and equally borne by the said four defendants.

Coming to the question of costs, it is conceded that the amount 
offered by the Crown was accepted—but as the Crown did not see 
fit (with proper justification) to pay such compensation money 
to the four defendants in question, who were all claiming the 
same—these defendants were put to cost which, but for this 
expropriation, they would not have been subjected to. I am 
therefore of opinion that these defendants should l>e compensated 
in a fair manner with respect to such cost and the giving of a bond, 
which I hereby fix at the lump sum of $200.

Therefore there will be judgment as follows:—1. The lands 
expropriated herein are declared vested in the Crown since 
September 20, 1911. 2. The compensation for the lands so 
expropriated is hereby fixed at the sum of $3,557.40, with interest 
thereon from September 20, 1911, to the date hereof. 3. The 
defendant, Ilis Majesty’s Attorney-General of the Province of 
Quebec, is entitled to recover from the plaintiff—upon giving 
good and sufficient title and the release of the said ground rent— 
the sum of $200.03, with interest thereon from September 20, 
1911, to the date hereof. 4. The defendants, Annie Timmis, 
Sarah Mary Miller, Mary Lepine and Hilda Lepine—upon 
giving to the ( rown good and sufficient title to the land in question, 
with covenant to indemnify the same if at any time trouble arise 
in respect of such title, and moreover upon their giving to the 
Crown the bond as above-mentioned, are entitled to recover and 
be paid by the said plaintiff the balance of the said compensation 
moneys, namely, the sum of $3,359.77, with interest, in the 
following respective proportion, viz.: one-half to Annie Timmis; 
one-quarter to Sarah Mary Miller; one-eighth to Mary lupine; 
one-eighth to Hilda lupine, the amount of the taxes paid by 
Annie Timmis being first adjusted and borne equally by the said 
four defendants in their respective proportion. 5. The said 
defendants, Annie Timmis, Sarah Mary Miller, Mary Lepine and 
Hilda Lepine, are entitled to their eosts, which are hereby fixed 
at the lump sum of $2(X). Judgment accordingly.
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HUBBS V. BLACK.

ftnturio Su/trnnc Court, Appellate Division, Clut*. Itiddell, Sutherland and 
Kelly, JJ. December 27, 1918.

Kakkmenth ($ II A—5) -Right to bury in another's freehold Formerly
TREATED ONLY BY DEED ADMINISTRATION OF JUSTICE ATT— Rvi.ES 
OF EQUITY—May HE TREATED BY AGREEMENT FOR VALUABLE TON- 
HIDERATION.

The riglit to bury in another's freehold is an easement which formerly 
could Im* convened only by deed, but since the passing of the Admini
stration of Justice Act and the Judicature Act, the rules of equity prevail, 
and an agreement for valuable consideration, though not under seal, is 
sufficient to create a right to such easement. and for the purisme of lawful 
user is as good as a deed. Part jicrformanec by buying a tombstone and 
placing it u|s>n the plot removes any objection under the Statute of 
Frauds. Refraining from buying another plot is in itself sufficient 
consideration.

An ap|>eal by the plaintiff from the judgment of the Senior 
Judge of the County Court of the County of Hustings dismissing 
un action, brought in the County Court of the County of Prince 
Edward, for trespass to a cemetery plot, and to compel the defendant 
to remove the body of her late husband from the plot, and hi 
restrain the defendant from further trespassing on the plot.

The defendant eluin ed to lie the owner of the eastern part 
of the plot and to have been in possession thereof for 15 years.

E. G. Dorter, K.C., for appellant.
//. //. Davis, for respondent.
Clute, J.: -Appeal from the judgn ent of the Senior Judge of the 

County Court of the County of Hastings, dated the 4th July, 1918.
This action is brought for trespass to a cemetery plot, and 

for an order directing the defendant to ren ove the body of her 
late husband, H. Itlack, from the said cen etery plot, and for an 
injunction restraining the defendant from further trespassing on 
the said lands.

The defendant claims to own the cemetery plot, part of plot 
No. 58, in question, and to have l>een in possession thereof for over 
15 > ears. The facts are not in dispute.

Both the plaintiff and the defendant claim title through 
William Balxxx-k, who was the brother of the defendant and the 
uncle of the plaintiff. William Balx-ock, in or prior to the year 
1C04, purchased the plot No. 58 in the cemetery for $10. His 
sister, the defendant, being then also alxmt to buy a plot in the 
said cemetery, was informed by her brother (William Balx-ock) 
that she need not do so; that he would give her the eastern part
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of the said plot for the purpose of the burial of herself and husband; 
and thereupon the defendant refrained from purchasing a plot, anti 
purchased a monument, and, with the consent and in the presence 
of the said William Bal>coek, proceeded to erect the same on the 
said easterly port of the said cen etery plot No. 58. The said 
William Babcock assisted in the erection of the said monun ent, 
and the sail e has remained so erected ui>on the said plot ever 
since. At the time of its erection the names of the husband and 
wife v\ ere inscribed upon the monument and so remain. In this way 
the defendant has been in possession of the said easterly portion 
of the plot ever since.

The fact of the monument having lx»en erected by the defendant 
in the manner aforesaid, and with the consent of the said William 
Babcock, raises a strong presumption of some agreement or 
arrangement existing let ween the owner of the plot and the 
defendant, sufficient to let in oral evidence of an agreement l>etween 
the parties. The agreement is fully proven by the defendant 
and amply corroborated by the erection of the monument upon the 
plot.

On the effect of part performance, Lester v. Foxcroft (1700). 
Colles 108,1 E.11.205, and the note in White & Tudor's L.C. in Eq., 
7th ed., vol. 2, p. 400, may be referred to, and Shirley’s L. C., 
9th ed., p. 127, where it is said:—

“Courts of Equity have long lieen in the habit, when there 
were acts of part performance and the nature of the case seemed 
to require equitable interference, of decreeing specific performance 
of verbal agreements unenforceable at law, by reason of the 4th 
section of the Statute of Frauds, as lieing contracts concerning 
land. The general rule is, thaï, to justify such interference, the 
parties must, by reason of the act relied on, be in a position un
equivocally different from that in which, according to their legal 
rights, they would have lieen if there were no contract. Thus, in 
the case of Dickinson v. Barrow, {1904] 2 Ch. 339, the defendant 
entered into a parol agi ecu ent with the plaintiff to buy a plot 
of land, together with a dwelling-house to lie built by the plaintiff 
for her at an agreed price, according to a special plan approved 
by her. During the construction the defendant frequently 
visited the pren ises and requested certain alterations and ad
ditions, which were carried out. The Court held that the defend-

i
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ant's conduct in visiting the works and inducing the alterations 
was of such an unequivocal nature as to imply the existence of an 
agreement parol evidence of which was therefore admissible, and 
that the alterations amounted to part performance so as to prevent 
the defence of the Statute of Frauds. In such cases the C 'ourt will 
try and ascertain what was the oral contract between the parties, 
and then will give effect to it: Alundy v. Jolliffe (1839), 5 My. & 
Cr. U>7,41 E.R. 334.”

Applying these cases to the present, and upon the facts, there 
can be no doubt that there was an agreement for valuable con
sideration, and that there was part performance sufficient to 
permit that a green ent. though it was not in writing, to l>e shewn, 
and to adn it parol evidence for that purpose, and so to entitle the 
defendant to the plot in question.

From the evidence it appears that there was a grant of the 
portion of the plot in question, as claimed by the defendant, for the 
burial of herself and her husband, from W illiam Babcock to her, 
for valuable consideration, and she is entitled to an order vesting 
the san e in her in fee simple.

I am also of opinion that the defendant has liecn in jiosscssion 
of the plot for more than 10 years, and that under the Statute of 
Limitations her possessory title is valid. It is not denied by counsel 
that the possession and occupation by the defendant is complete so 
far as the portion of the land upon which the monument stands 
is concerned, but it is denied that this includes that portion of the 
plot required for the burial of t he defendant and her husband.

In this contention I am unable to agree*. The defendant was 
not a trespasser in what she did. The placing of the monument 
there had relation to the portion of the plot given to her by her 
brother for the purposes of burial of herself and husband, and the 
possession of the part occupied by the monument carried with it 
possession of the portion of the plot given to her by her brother.

It was urged by Mr. Porter that the defendant’s claim, if any, 
was to an easement or license, and he referred to Bryan v. Whistler 
(1828),8B.&(\288,108 E.R. 1050, where a rector granted to A.B., 
by parol, leave to make a vault in the parish church, and to bury a 
certain corpse there, and that he should have the exclusive use of the 
vault ; and afterwards, without the leave of A.B., opened the vault, 
and buried another person there ; and it was held that no action could
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be maintained against him for so doing; for that if the rector had 
power to grant the exclusive use of the vault, he could not do it by 
parol. Bayley, J., after saying (p. 293), “If that were an interest 
in land, the grant could not be binding under the Statute of 
Frauds, unless there were a memorandum in writing signed by the 
party granting,” goes on to say: “If it be not an interest in land 
it is an easement, or the grant of an incorporeal here<litament; 
which could only l>e effectually granted by deetl, and no such 
instrument was executed. But even had a deed been executed, 
I tliink the defendant had not the power to grant any privilege, 
except for the particular burial then about to take place. The 
rector has the freehold of the church for public purposes, not for 
his own emolument; to supply places for burial from time to time, 
as the necessities of his parish require, and not to grant away 
vaults, which, as it seems to me, cannot be done unless a faculty 
has been obtained. ”

It thus appears that the case has no application to the present. 
The plot in this case was obtained for the express purpose of burial, 
and there was good consideration and a part performance in 
refraining from purchase by the defendant of a plot and by the 
erection of the monument. Some agreement was intended, and 
parol evidence was admissible to shew what that agreement was. 
There was an interest in the land to w hich the easement could 
attach. It was not an easement in gross. The Bryan case is 
referred to in Ashby v. Harris (1808), L.R. 3 C.P. 523, at p. 529; 
see also Mcdough v. Lancaster Burial Board (1888), 21 Q.B.D. 323, 
at p. 327. But, in my new of the facts, the agreement is not for 
an easement, but a grant of land for valuable consideration.

The appeal should be dismissed with costs.
Riddell, J.:—The defendant, who is now a widow, is the sister 

of the late William Babcock, who lived with her and her husband 
oil their place for more than 7 years before his death in January, 
1912. Balicock was the owner of a certain plot of land in a 
cemetery property organised under the Act respecting companies 
for the establishment of Cemeteries in Upper Canada, C.S.U.C. 
ch. 07; R.S.O. 1877, oh. 170. About 1904, the defendant intended 
to buy a plot for the burial of herself and her husband. Babcock 
said to her, “You need not buy a plot ... I will give you 
a plot for you and your husband,” and it was agreed that the
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defendant should not buy another plot, but that Babcock would 
give her a plot and she would “put a tombstone there.” She 
l>ought a tombstone, had cut thereon the names of herself and her 
husband, and took it to the cemetery. Babcock went with her, 
and then himself directed the placing of the tomletone on the plot, 
where it still remains.

Babcock died in 1912, leaving a will whereby he devised all his 
estate real and personal to the plaintiff, his nephew.

The defendant brought an action against the plaintiff as 
representing the estate, claiming, amongst other things, payment 
for the care etc. of the deceased; this action was settled, and the 
defendant gave to the plaintiff a release of “all claims and de
mands” against the estate.

The defendant’s husband (tied in December, 1917, and his body 
was laid in the plot.

The plaintiff brings an action in the (bounty Court of the ( ountv 
of Hastings, claiming $200 damages for trespass, an order that the 
defendant remove the body of her husband, and an injunction 
against her trespassing upon the lot—the learned County Court 
Judge dismissed the action, and the plaintiff now appeals.

While one part of the defendant’s evidence would indicate that 
she thought that she was to have the ownership of a lot, a careful 
perusal of the whole of what she says shews that the real agreement 
was that she was to give up her project of buying another lot and 
to place a tombstone on the plot of her brother, and in return she 
was to have the right of burial for herself and her husband within 
her brother’s plot.

Whether this action comes within the Evidence Act, R.S.O. 
1914, ch. 7ü, sec. 12, we need not consider: there is overwhelming 
and uncontradicted corroboration of the contract on the part 
of the brother.

The right to bury in another’s freehold is considered an ease
ment which can be conveyed only by deed: Bryan v. Whistler, 
supra; Moreland v. Richardson (1856), 22 Beav. 596, 52 E.R. 
1238; Ashby v. Harris, supra; North Manchester Overseers v. 
Winstanley, [1908] 1 K.B. 835, 843; S.C., sm5 mm. Winstanley v. 
North Manchester Overseers, [1910] A.C. 7.

Had the Administration of Justice Act or the Judicature Act 
never l)een passed, or were the County Court not a Court with
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equitable jurisdiction, the defendant might l)e in evil plight. 
But now the rules of Equity prevail, and the County Court has 
equitable jurisdiction.

Consequently an agreement for valuable consideration, though 
not under seal, is sufficient here to create a right to the easement 
claimed, and for the purpose of lawful user is as good as a deed: 
Dalton v. Angus (1881), 6 App. (’as. 740, at p. 782; While v. (Irand 
Hotel Eastbourne Limited, (1913) 1 Ch. 113; Walsh v. Lonsdale 
(1882), 21 Ch. I). 9; Rogers v. National Drug and Chemical Co. 
(1911), 23 O.L.R. 234, 24 O.L.R. 480.

The part performance by the defendant by buying the tomb
stone, and placing it upon the plot, etc., removes any objection 
under the Statute of Frauds.

Refraining from buying another plot is in itself sufficient 
consideration. “A valuable consideration, in the sense of the law, 
may consist either in some right, interest, profit, or benefit accruing 
to the one party, or some forbearance, detriment, loss, or responsi
bility, given, suffered, or undertaken by the other:” Currie v. 
Misa (1875), L.R. 10 Ex. 153, at p. 162; and such forliearance may 
I* found in anything which limits the legal freedom of action of 
that other in the future, even though the other receive no benefit 
or advantage. The tombstone bargain and purchase make the 
consideration perfect even if otherwise defective.

It is not necessary to discuss the well-known case of M ood v. 
Leadbitter (1845), 13 M. & W. 838, 153 E.R 351: that crux of 
the English law and stumbling block to those who wish to lielieve 
that the English law is the perfection of human reason, has lieen 
reduced to not much more than a matter of pleading by such 
cases as Hurst v. Picture Theatres Limited, [1915] 1 K.B. 1, 9, 
and Loue v. Adams, [1901] 2 Ch. 598, 600.

What would appear at first sight a real difficulty in the way 
of the defendant is the principle that there can be no easement in 
gross, and that what purports to be such can be considered only 
as a personal contract sounding in damages : Miller v. Tipling 
(1918), 43 D.L.R. 469, 43 O.L.R. 88, and cases cited; David 
Allen & Sons Bill posting Limited v. King, [1915] 2 I.R. 448, and 
cases cited.

And were this cemetery a common law burial ground, the God's 
acre of an English parish, there is some authority for saying that
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the rule would apply to a grant of the right to bury in it to one 
not otherwise entitled : Comyns, Dig., “Cemetery” (B); Bryan x. 
Whistler, ut supra.

But that rule, if it ever existed, was made to depend upon the 
peculiar legal position of the parish graveyard, and probably 
in any case applies only to an exclusive right to bury.

The rule in any event never applied to burial grounds not 1 icing 
parish graveyards, eg., those attached to dissenting chapels: 
Moreland v. Richardson, supra, (1857), 24 Beav. 33, 53 E.R. 269; 
or those established by burial lxiards under (1852) 15 & 10 Viet, 
ch. 85 (Imp.): Ashby v. Harris, L.R. 3 C.P. 523.

In both these cases a personal grant was made of the right to 
bury, not at all to the grantee as being the owner of any land or 
messuage, but in gross; and it was held that the grantors had no 
power to derogate from that grant—in the former case an injunc
tion was granted by Sir John Romilly, M.R.; in the latter a con
viction was sustained by the full Court of Common Pleas against 
the Board for an assault upon the grantee when planting flowers 
on her husband’s grave. Either would lie inconsistent with the 
proposition that the grant simply sounded in damages.

Accordingly, while the right of burial is still called an easement, 
it is an exception to the general rule that an easement cannot lie 
in gross.

Neither the deceased Babcock in his lifetime nor the plaintiff, 
his devisee, can derogate from the right given by Babcock—the 
plaintiff is in no higher position than Babcock would have lieen.

A release of all claims and demands against the estate is set 
up by the plaintiff—he liimself says w hen asked about the release 
that the claims the defendant had against the estate were two 
only: (1) her legacy; and (2) for “keeping house for him and 
looking after him and the like of that;” that, when he made the 
settlement, these were the only claims in contemplation, and there 
was then no question alxmt the burial lot. I do not think that 
the right the defendant had in the burial plot was a claim or demand 
against the estate: it was a property right in precisely the same way 
as though she and the deceased had l>een tenants in common, and 
not something she was claiming from the estate at all.

If the release should as it stands l>e given the construction 
contended for by the plaintiff, it would be a gross fraud to allow 
it to stand, and we should rectify it.

ONT.
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This <lis]>oHcs of the first claim of the plaintiff—there was no 
trespass to his lot.

The second claim, the ghoulish demand that the corjise of the 
defendant's husband should lie dug up and carried off the plot, 
of course falls with the first—not that the cold clay of the dead 
man has any rights, but that the defendant has the right to keep 
the body there until the end of time. It is reasonably certain 
that the plaintiff’s ashes, if and when they arc laid in the same plot, 
will not receive any ixillution or injury from those of his dead 
uncle.

The claim for an injunction was not much if at all pressed upon 
the argument: but it was not expressly abandoned and must lie 
dealt with. It is hardly to lie expected that the plaintiff will try 
to prevent the defendant from having access to the grave of her 
dead: but the defendant is entitled to lie protected against any 
attempt to do so. A grant of the right to bury must in our system 
include “a license to do all that was proper and reasonable to 
keep the grave in a decent state of repair:” per VVilles, J., in 
Axhby v. Harrix, L.R. 3 C.P. 523, at p. 530. In our civilisation, 
it is the custom to keep green the graves of our dead, to adorn them 
with flowers and plants, for the sorrowing survivor of the wedded 
mates to visit the grave of the spouse who has passed away. All 
these decent and usual acts by the side of and over the grave must 
have been in the contemplation of the party granting the right of 
burial ; and there must lie an implied irrevocable license to the 
defendant to do such acts. The plaintiff has no right to complain 
if the defendant upon his (the plaintiff's) land does nothing more 
than is seemly and customary by and about the grave of a deceased 
husband.

The dismissal of this action will probably lie sufficient to prevent 
any improper interference by the plaintiff ; but, if the defendant so 
desires, I think she should lie allowed to set up a counterclaim for 
a declaration of her rights in the plot, and have a judgment so 
declaring. This would, if registered, prevent any purchaser 
from the plaintiff setting up the Registry Act; and it may well 
be that the Cemetery Act, R.S.O. 1914, ch. 2til, sec. 12, does not 
afford the defendant protection.

The appeal should l>e dismissed : the defendant, if she so 
elects, may amend as indicated and recover judgment accordingly 
—the plaintiff should pay the costs here and below.
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Sutherland, J.:—In or prior to the year 1877, the Ameliasburg 
ren eterv had been organised by one John Ci. Peek, and the burying 8. C. 
ground consisted of a part of the east half of lot No. 93 in the 1st iiubhr
concession of the township of Ameliasburg, in the county of Prince ^ ^
Edward, divided in whole or part into lots or plots shewn on a map —-
or plan thereof. In that year, one William Babcock purchased SulherlBnd Ji 
for the sum of $10 lot No. 58 therein, and received the deed 
thereof. His sister, Sarah M. Black, the defendant, in or al>out 
the year 1903 or 1904, having mentioned to her brother that she 
and another sister were proposing also to buy a plot therein, he 
said to her, as she testified at the trial: “Y'ou need not buy a plot;
I will give you and your man a burial in the plot;” or, as she puts it 
elsewhere, “I will give you a plot for you and your husband,” 
to which she replied: “If you give me a plot, I will put a tomb- 
stone there. ”

This agreement having l>een made between them, the defendant 
bought a monument, costing $75, had the names of her husband 
and herself inscribed thereon, ami had it conveyed to the cemetery.
Her brother William himself procured and brought to the place 
a flat stone to form a pedestal to the monument, and it was placed 
thereon, in the said lot No. 58, at a point indicated by him, where 
it has remained ever since.

William Babcock died on or about the 20th January, 1911, 
having previously made his last will, dated the 10th January, 1911, 
wherein he devised and bequeathed all of his estate to his nephew,
William J. Hubbs, the plaintiff herein, subject to the payment of 
son e small legacies, ami, among others, one to his sister, the 
defendant, of $175, and he therein appointed the said nephew the 
executor of his will.

Litigation arose in connection with the estate, the defendant 
asserting certain claims for services alleged to have l)een rendered 
to the testator in his lifetime, and on the Uth January, 1912, she 
executed a release under seal in favour of the plaintiff as executor 
thereof, in consideration of the payment to her of the sum of $375.

On the 5th December, 1917, Henry Black, the defendant’s 
husband, died, and on the 7th December was buried in a grave dug 
where the said monument had been placed in the said lot No. 58.
The plaintiff was present at the funeral and saw the interment 
of the body in the grave. He says he thought it was his duty 
to forbid it, but did not on account of the people and the circum-
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stances. Shortly after, however, he informe<l the defendant that 
if she desired to leave her husband where he was, and to lie buried 
there herself, she could have the right upon payment of $200, and 
that, alternatively, she must rén ové her husband's body.

I’pon her declining to pay the $200, he commenced this action, 
claiming that amount for trespass and injury to the lot, asking for 
an order directing the defendant to remove the body of her husband, 
and an injunction restraining the defendant front further trespass.

The defendant pleaded a grant, leave and license from the 
deceased William Babcock in his lifetime, the placing of the 
monument in the lot with his approval anil assistance, and pos
session ever since.

The defendant in reply pleaded the said release in bar, anti at 
the trial obtained leave also to plead the Statute of Frauds.

It appears that, in addition to the legacy of $175 referred to, 
part of the consideration in the said release was the sum of $200 
paid in settlen ent of the claims also referred to. When the 
release was executed, there had apparently lieen no mention 
of the cemetery lot or the defendant's claim with respect thereto. 
The defendant suggests that in this action the plaintiff is seeking 
to recoup himself for the $200 n entioned.

The action was tried by the Judge of the County Court of the 
County of Hastings, and on the 4th July, 1918, judgment was 
pronounced dismissing the plaintiff’s claim with costs.

The plaintiff admitted at the trial that, when the settlement 
covered by the release was made, nothing was discussed except 
the payment to the defendant of her legacy and her claim for 
taking care of her deceased brother, and that nothing was said 
about t' i lot at the time. The trial Judge found, and I think 
rightly, that the release was not intended to affect, and did not 
affect, the defendant’s rights, if any, in the lot in question, and 
was not a bar thereto.

He further found that William Babcock, some years liefore his 
death, “gave to the defendant the right to bury her husband and to 
have herself buried licside him in this plot in question, and further, 
that at that time the defendant, with the consent of the deceased 
William Babcock and with his assistance, placed a monument 
at the spot where she was given the right to bury herself and her 
husband. The words used by the defendant in her evidence go
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even further than the right to bury. She sax8 the deceased 
William Habeock said to her, ‘1 will give you a plot in my plot/” 
And the learned Judge further found that “the defendant had full 
right to do just what she did do in burying her husband in this 
plot in the place marked out by this monument, and the spot where 
the monument was to 1#» placed was naned by the deceased 
William Babcock himself.”

While some questions as to title were raised upon the argument, 
they were not pressed by the appellunt ; and indeed both parties 
to the action are expressly claiming the rights they assert under 
the assun ption that William Babcock, deceased, was the owner 
of the lot in question.

The evidence clearly establishes the agreement entered into 
between the defendant and the deceased, to the effect that, if she 
refrained from buying another lot in the cemetery, as she had 
expressed to him her intention of doing, he would give her the right 
to bury her husband therein and to be herself buried therein, ami, 
as part of the agieen ent, consented that she should erect, and 
pern itted her to erect, in the lot, a monument which she proposed 
to buy; that, in pursuance of such agreen ent, she did buy the 
monun ent referred to, and did erect it at the place indicated 
by him in the lot, with his consent and assistance.

It is suggested on behalf of the plaintiff that, even if there were 
such an agreen ent, it was in legal effect nothing more than a 
license, and, being merely verbal and not by grant, was revocable 
at any time in the lifetime of the testator and was revoked by his 
death.

Reference was made upon the argument to the case of Wood v. 
Leadbitter, 13 M. & W. 838, in which it was decided that “a right 
to con e and remain for a certain time on the land of another can 
be granted only by deed; and a parol license to do so, though 
money lie paid for it, is revocable at any tin c, and without paying 
back the money.” In that case “the evidence was, that Lord E. 
was steward of the Doncaster races; that tickets of adirJssion 
to the grand stand were issued, with his sanction, and sold for a 
guinea each, entitling the holders to come into the stand, and the 
inclosure round it, during the races; that the plaintiff bought one 
of the tickets, and was in the inclosure during the races; that the

41—46 D.L.B.

ONT.

8.C.

Sutherland, J.



594 Dominion Law Reports. [46 DX.R.

ONT.

8. C. 
Hvhhk 

Black. 

Sutherland. J.

defendant, by the order of lord E., desired him to leave it, and, 
on hif refusing to do so, the defendant, after a reasonable time had 
elapsed for his quitting it, put him out, using no unnecessary 
violence, but not returning the guinea.” This is a case which, 
though much discussed and occasionally questioned, has been 
followed until recently.

In Hurst v. Picture Theatres Limited, [1915] 1 K.B. 1, it was 
held that “the purchaser of a ticket for a seat at a theatre or other 
similar entertainment has a right to stay and witness the whole 
of the performance, provided that he liehaves properly and com
plies with the rules of the management. The license granted by 
the sale of the ticket includes a contract not to revoke the license 
arbitrarily during the performance. Where therefore the plaintiff, 
who had purchased a ticket for a seat at a cinema show, was 
forcibly turned out of his seat by the direction of the manager, who 
was acting under a mistaken belief that the plaintiff had not paid 
for his seat :—Held .... that in an action for assault and 
false imprisonment the plaintiff was entitled to recover suls- 
stantial damages. "

At pp. ti anil 7, Buckley, L.J., says: ‘‘!,ct me for a moment 
discuss this present case upon the footing that Wood v. Leadbitler, 
13 M. & W. at p. 844. stands as good law at this date. I am 
going to sav presently that to my mind it does not, but suppose 
it does stand as good law at this date. What is the grant in this 
rase? The plaintiff in the present action paid his money to 
enjoy the sight of a particular spectacle. He was anxious to go 
into a picture threatre to see a series of views or pictures during, 
I suppose, an hour or a couple of hours. That which was granted 
to him was the right to enjoy looking at a spectacle, to attend a 
performance from its beginning to its end. That which was 
called the license, the right to go upon the premises, was only 
something granted to him for the purpose of enabling liim to have 
that which had been granted him, namely, the right to see. He 
could not see the performance unless he went into the building. 
His right to go into the building was something given to him in 
order to enable him to have the lienefit of that which had been 
granted to liim, namely, the right to hear the opera, or see the 
theatrical performance, or see the moving pictures as was the case 
here. So that here was a license coupled with a grant. If so,



46 D.L.R.] Dominion Law Report*. 595

Wood v. Leadbitter does not stand in the way at all. A license 
coupled Mith a grant is not revocable; Wood v. Leadbitter affirmed H. C. 
as much. So far I have lieen treating it as if Wood v. Leadbitter h"uh»h 
were law as now a<lministered in every Court.” ^ *•

And, again, at pp. 9 and 10: “The position of matters now is -—
that the Court is bound under the Judicature Act to give effect 9etherl,u,d,J 
to equitable doctrines. The question we have to consider is 
whether, having regard to equitable considerations, Wood v. 
leadbitter, 13 M. & W. 838, is now law, meaning that Wood v.
Leadbitter is a decision which can lie applied in its integrity in a 
Court which is Ixmnd to give effect to equitable considérât if ms.
In my opinion, it is not. Cozens-Hardy, J., as he then was, the 
present Master of the Rolls, in the case of Lowe v. Adams, [1901]
2 Ch. 598. at p. GOO, said this: ‘Whether Wood v. Leadbitter is 
still good law having regard to Walsh v. Lonsdale, 21 Ch. D. 9,’
—which is a decision of the Court of Appeal—‘is very doubtful.’
The present Lord Parker, then Parker, J., in the case of Jones v.
Earl of Tankerville, says this, [1909] 2 Ch. 440, at p. 443: ‘An 
injunction restraining the revocation of the license, when it is 
revocable at law, may in a sense lie called relief by way of specific 
performance, but it is not specific performance in the sense of 
compelling the vendor to do anything. It merely prevents him 
from breaking his contract, and protects a right in equity which 
but for the absence of a seal would lie a right at law, and since the 
Judicature Act it may well be doubted whether the alisence of a 
seal in such a case can lie relied on in any Court.’ What was 
relied on in Wood v. Leadbitter, and rightly relied on at that date, 
was that there was not an instrument under seal, and therefore 
there was not a grant, and therefore the licensee could not say 
that he was not a mere licensee, but a licensee with a grant. That 
is now swept away. It cannot be said as against the plaintiff that 
he is a licensee with no grant merely because there is not an 
instrument under seal which gives him a right at law.

“There is another way in which the matter may be put. If 
there lie a license with an agreement not to revoke the license, that, 
if given for value, is an enforceable right. If the facts here are, 
as I think they are, that the license was a license to enter the 
building and see the spectable from its commencement until its 
termination, then there was included in that contract a contract
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not to revoke the license until the piny had run to its termination. 
It was then a breach of contract to revoke the obligation not 
to revoke the license, and for that the decision in Kenrison v. Smith, 
[1897] 2 Q.B. 445, is an authority. ”

Here, in the same way, William Babcock in his lifetime had 
entered into an agreement with the defendant in which she was to 
have the right of burial for herself and her husband in the lot in 
question. On the strength of that agreement she purchased and 
set up the monument in the lot. There was included in the agree
ment an implied term not to revoke the license, and it would be a 
breach of that contract to revoke the obligation not to revoke the 
license.

Now under the County Courts Act, R.8.O. 1914, ch. 59, sec. 
22 (1) (i), “actions for equitable relief where the subject-matter 
involved does not exceed in value or amount 1500,” are within 
the jurisdiction of the County Court.

The erection of the monument where it was upon the lot in 
question was an act of part performance so unequivocally referable 
to some such contract as that put forward by the defendant as, if 
proved, would prevent the application of the Statute of Frauds. 
It is such an act of part performance us would let in proper parol 
evidence of the contract. The contract has been fully proved, 
ind the objection as to the Statute of Frauds therefore fails.

It may be that the plaintiff has estopped himself by standing 
by in so far ns the burial of the defendant's husband is concerned. 
He is in any event a mere volunteer. He can have no higher right 
than the testator. It would have amounted to a fraud on the 
part of the testator had he been alive and sought to set up the 
statute against the defendant. The plaintiff can be in no better 
position than he.

In Kamtden v. Dyson (18611), L.R. 1 H.L. 129, it was laid 
down that: "If a stranger begins to build on land supirasing it 
to be his own, and the real owner, perceiving hie mistake, al* tains 
from setting him right, and leaves him to persevere in his error, 
a Court of Equity will not afterwards allow the real owner to 
assert his title to the land. ” The present case is much stronger, 
as there was no error, and the testator was a definitely consenting 
party. He could not have lieen heard to contest the defendant's 
rights under the agreement ; and the plaintiff, taking under him, 
cannot.
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In order to avoid further difficulty, if the defendant desires, the 
pleadings may be amended and a declaration incorporated in the 8. C. 
judgment defining her rights under the agreement which has been h7hiw 
proved to exist. B »■

The appeal should I» dismissed with costs. ___
Kelly, J., agree*I with Sutherland. J. asiy.i.

A pptal dismissed.

VARNER ». MORTON. N s
Nvva Srêtûl SuprnHr Court, //urns, C.J.. Ru*wU, J.. Hilrkte. K.J.. nud ~T77 

Chisholm and Mtilish, JJ. May 2, 1919. S- ' •

Conspiracy (§ III—11)—Action on the case—Libel and slander—
Meeting ok villagers to injure refutation of married woman 
—Proof of special damage.

The plaintiff, a married woman whose husband wne overseas, drove 
to another village with a married man; uihiii their return in the evening 
tlie defendants, residents of the village in which they lived, met them 
near the village, fired off guns, rang bells and shouted. The plaintiff 
claimed that they did these nets for the pur|xise of bringing her into 
disrepute and injuring her reputation for ehastitv. Harris, C.J., held 
that the acts of the defendants amounted to lilx») and were actionable 
without proof of e|x‘ciitl damage.

Ritchie, E.J., and Russell, J., held that the ease was technically not 
an action for slander or libel but an action on the ease for conspiracy.
All the elements of conspiracy were present, and the defendants had 
committed a tort for which they, or any of them, could lx* sued, and 
punitive damages might lie imposed by the jury, the amount being 
within wide limits a matter for their discretion.

Chisholm, J. (dissenting), held that the action was fine of trespass on 
the ease, but in the absence of ajieviul damage, the demonstration of the 
defendants was not actionable.

Appeal by defendants from the decision of J. A. Grierson, Statement. 
Judge of the County Court for District No. 3., refusing to set 
aside certain findings of the jury in an action by plaintiff claiming 
damages for unlawful conduct of defendants committed with the 
intent and purpose of bringing plaintiff into disrepute and injuring 
her in her character as a chaste married woman. Affirmed.

J. A. McLean, K.C., for appellants; W. H. Covert, K.C., and 
0. S. Miller, K.C., for respondent.

Harris, C. J.:—The plaintiff is the wife of a soldier who was Karri*.c.j. 
overseas and she had lieen frequently seen by her neighbours 
driving about the country with a married man named McNayr, 
who was also a frequent visitor at the house of the plaintiff's 
mother, with whom the plaintiff was living. On Octolier 23 last, 
the plaintiff drove from Springfield to New Germany with McNayr 
and when they returned, the defendants met them near the
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village, fired off guns, rang hells, and shouted, and the plaintiff 
alleges in her statement of claim that defendants unlawfully and 
maliciously conspired to do these acts and did them for the purpose 
of bringing her in disrepute and injuring her reputat ion for chastity 
and to suggest that immoral relations existed lietween her and 
McNayr, and for this she claimed damages. There is also a claim 
that McNavr’s horse was frightened by the noises and plaintiff 
was injured in getting out of the wagon owing to the restlessness 
of the horse. This latter claim was rejected by the jury who, 
however, awarded plaintiff' $200 for damage to her reputation. 
The case was tried by the County Court Judge for District No. 3 
and a motion to set aside the findings was rejected by him and 
there is an appeal from his decision.

The defendants alleged among other things that immoral and 
improjier relations existed between plaintiff and McNayr and 
also set up that she had l>een guilty of “vile and unchaste conduct 
both in regard to McNayr and with regard to others and in that 
regard her character and reputation has not suffered in the com
munity in which she lives.’’

A perusal of the evidence disclosed that she had acted most 
imprudently, but there is no proof of any immoral conduct on 
her part with McNayr and the suggestion was repudiated by 
them both. There was evidence of one witness that plaintiff had 
admitted to her that she had committed adultery with a certain 
man, but the plaintiff denied making the statement and also the 
offence and the matter was for the jury who evidently believed 
the plaintiff.

There is no doubt from the evidence that the defendant's 
action on the occasion in question was intended to suggest that 
plaintiff and McNayr were misconducting themselves and after 
the charivari was over they, or some of them, plainly intimated 
to McNayr that they thought his place was at home with his own 
wife instead of going atxmt with the plaintiff.

There was no proof of special damage and the question raised 
on the appeal is whether the conduct of the defendants is action
able without such proof.

There was much discussion as to whether what was done came 
within the designation of slander or libel ; and if neither slander 
nor libel whether an action on the case for conspiracy would lie.



46 D.L.R.] Dominion Law Reports. 599

The question as to whether the acts of the defendants are to __
be regarded as slander or libel becomes important because of the R. C.
rule of the common law that it is not actionable to impute by Varner 

words spoken unchastity to a woman without alleging and proving m()*ton
special damage, whereas if the words were written or came within — 
the definition of libel they were actionable without such proof.

Our O. 19, r. 29, was intended to do away with this distinction 
and provided tliat:—

29. In any action for slanderous words spoken of any woman, imputing 
to her any unchaste conduct, it shall not be necessary to allege in pleading, or 
prove at the trial, that any special damage resulted to lier from the utter
ance of such words; but she shall recover such damages ns may be assessed, 
without such averment or proof of damage.

If the acts of the defendants are held to amount only to slander, 
there would still have to be considered the question whether 
O. 19, r. 29, applied to the facts in evidence here or whether it 
would t>e necessary notwithstanding that rule to allege and prove 
special damage.

I must confess that on the argument 1 was inclined to the 
view that the acts of the defendants were equivalent to saying 
or speaking of the plaintiff that she was unchaste. I thought 
it might very well be said that the defendants had made the 
guns speak and what they plainly said of the plaintiff was that 
she was unchaste, hut after giving the matter careful consideration 
I have reached the conclusion, though not without much doubt, 
that the acts in question are of that intermediate character between
slander and libel to which the rules applicable to lil>el apply.

Starkie on Slander and Libel after dealing with the ordinary 
cases of slander and libel and with lil>el by pictures and caricatures, 
says, at p. 179:—

There remains a class of communications differing from those last adverted 
to, and which, though accompanied with circumstances of cooler deliberation
and more settled purpose than words merely spoken, arc not calculated to 
produce such lasting and widely extended consequences as those effected by 
writings or pictures. The vulgar custom of riding Skimmington, and the 
practice of carrying or burning effigies of itersons intended to be held out ae 
public objects of disgrace and ridicule, are instances of this description. The 
impressions made by such proceedings are naturally more lasting, and are 
likely to produce a greater degree of mischief than words merely S|x>ken; and 
yet the calumny is not so durable as if it had been conveyed in print or in 
writing. As, however, these are means by which a man may be rendered, in 
many instances, contemptible and ridiculous and in others may be exp< eed 
to the serious effects of popular indignation and resentment—as the act of
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tlif ili'fi'li'iunl in more at wlied and detiliernte, and tlie eonaeqiameee more mia- 
cliievone than thoac likely to be oeeaaioncd by men- oral a lander—it aeema to 
be elear that aueli n-pnwntationa are aetionable tut falling witltin the aanie 
eonaideration with the other eaat-a whieh have forntetl the anhjeet of the 
preeent ehapter.

In the ctwe of Sir William Bolton v. Deane, referred to in the 
judgment of the Court in Austin v. Cul/iepper (1083), 2 Kltow. 
K.H. 313, 89 E.ti. 900, an action watt maintained for scandalizing 
the plaintiff by carrying a fellow altout with horns bowing at the 
plaintiff's door.

And in the case of Jefferies v. Duncombe (1809), 11 East 220, 
103 E.R. 991, an action was maintained against the defendant 
for setting up a lamp adjoining the dwelling house of the plaintiff 
and keeping it burning in the daytime with intent to defame the 
plaintiff as the keeper of a brothel.

The courts have also held that signs or pictures as by fixing 
up a gallows against a man’s door or painting him in a shameful 
or ignominious manner may constitute a libel.

After citing a number of cases, Starkie proceeds, at p. 190:—
Upon the whole, therefore, it may be collected, that any writings, pic

tures, or signs, wliich derogate from the character of an individual, by imput
ing to him either bad actions or vicious principles, or which diminish his 
resjiectability and abridge his comforts, by cx|>osing him to disgrace and 
ridicule, arc actionable, without proof of special damage. In short, that an 
action lies for any false, malicious, and personal imputation, effected by such 
means, and tending to alter the party’s situation in society for the worse.

This rule, though apparently very wide and comprehensive, is not con
sidered to be more extensive than the justice of the case demands. No man, 
abstractedly, has a right to lessen the comforts or enjoyments of another; 
and when he does it deliberately, wantonly, and maliciously, it would be an 
insult to common sense to contend that he is not bound, u|K>n the plainest 
grounds of jiolicy and justice, to make compensation for the mischief so occa
sioned : and no inconvenience can result from such an extent of the rule.

It is difficult to distinguish in principle between the case of 
carrying a fellow about dressed with horns and bowing at the 
plaintiff's door, on the one hand, and the firing of guns, the ringing 
of bells, etc., on the other. In both cases the imputation was 
conveyed by the conduct or acts of the defendants and 1 do not 
see why there would be a right of action for damages in one case 
and not in the other; and if one is libel 1 do not see why the other 
does not come within the same category.

Slander formerly meant any defamation whether written or 
spoken, but the modern meaning has restricted it, at least so far
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as decided Mats go, to spoken words and the tendency seems to 
have l»een to embrace everything defamatory (other than H|>oken 
words) by the term libel ; and a judge in the United States has 
said that “the attempts to define litol, although practically 
innumerable, have never been so comprehensive and accurate as 
to comprehend all cases that may arise and that such attempts 
in this regard in some degree resemble similar attempted definitions 
of fraud.”

In the case of Miller v. Donovan (1890), 10 Mise. N.Y. 403, 
Giegerich, J., gave a definition of libel which seems quite compre
hensive enough to include the present case. It was, p. 454:—

Any uiijirivileged publication of which the necessary tendency is to 
expose n man to hatred, contempt or ridicule.

A malicious publication by writing, printing, picture, effigy, sign, or 
otherwise thon by were x/teeeh, which exposes any living jierson or the memory 
of any person deceased, to hatred, contempt, ridicule or obloquy, or which 
causes, or tends to cause, any itcrson to be shunned or avoided, or which has 
a tendency to injure any |*erson. corporation or association of persons, in his 
or their business or occupation.

It was argued that an action on the case for conspiracy would 
lie, but as I understand the authorities, the gist of such an action 
is the damage and not the conspiracy, and a conspiracy to do 
certain acts gives a right of action only where the acts agreed 
to be done and in fact done would had they been without precon
cert have involved a civil injury to the plaintiff. Huttley v. 
Simmon«, (1898) 1 Q.B. 181 ; So rile v. Hubert* (1698), 1 Ld. Ray
mond 374, 91 E.R. 1147; Kearney v. Lloyd (1889), 26 L.R. Ir. 280; 
Cotterell v. Jones, 11 C.B. 714,138 E.R. 655; Municipality of East 
Nissouri v. Horseman (1858), 16 U.C.Q.B. 556, 562; Quinn v. 
Leathern, (1901] A.C. 495.

If the conspiracy had been to libel the plaintiff no doubt 
damages could l>e recovered because damages are assumed in 
such a case, but if the conspiracy was to slander by speaking and 
publishing something which was not actionable without proof 
of special damage, then the plaintiff in this case would fail in an 
action for conspiracy lieeausc there is no proof of special damage 
unless of course our Order 19, rule 29, is comprehensive enough 
to give a right of action without proof of special damage.

I am unable, therefore, to see how it can Ik* said that an action 
for conspiracy will lie in this case, where there is no proof of 
actual damage unless it is first determined that the acts of the
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defendants amount to libel or being slander, that O. 19, r. 29, is 
applicable and obviates the necessity for proof of special damage.

Having, however, reached the conclusion that the acts of 
defendants are of the nature of libel it follows, if 1 am right, that 
the appeal ought to lie dismissed with costs.

Rvssell, J., concurred with Ritchie, E.J.
Ritchie, E. J.:—The plaintiff is a married woman. In 

Octolier, 1917, she was living at Springfield in the county of 
Annapolis with her mother. At the time her husband was over
seas. In the summer and autumn of 1917 there was no man 
about the mother's place, her sons lieing also overseas: and a 
man by the name of Lambert McNayr helped aliout the place, 
planting, cutting wood and performing other neighbourly acts 
such as it would tie natural . a man to do for women whose men 
were fighting the Germans. The plaintiff drove about with this 
man, McNayr, a good deal, and it no doubt was the cause for 
remark among the good people of Springfield. The defendants 
seem to have regarded it as their special duty to take action in 
regard to the conduct of the plaintiff and McNayr. They saw- 
evil where, so far as the evidence discloses, there was none. The 
conduct of the plaintiff was, I think, indiscreet, and that is all 
that can lie said against her. The mother who, I assume, is a 
respectable woman, saw nothing wrong in the relations of the 
plaintiff with McNayr and did not disapprove of her driving with 
him, and it seems to me that it would have lieen far better from 
every point of view if the defendants had minded their own 
business. On Octolier 23 last, McNayr drove the plaintiff to 
New Germany, a distance of 12 miles from Springfield. The 
object of the trip appears to have lieen to enable the plaintiff to 
visit her husband’s parents who reside at New Germany. The 
plaintiff and McNayr were back in Springfield at about a quarter 
past nine in the evening. The defendants, in their teal, illegally 
conspired to commit and did commit an illegal act. There is a 
custom in the country parts of Nova Scotia for a concourse of 
people to greet newly married people with the blowing of horns, 
the ringing of bells, the firing off of guns, and any other device 
which occurs to them as likely to make night hideous. The 
underlying idea is that the man and woman are married and have 
come home, hence the celebration. On the return of the plaintiff
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and McNeyr from New Germany the defendants went through 
this kind of performance which I have indicated. It is known as 
a charivari and is defined by Webster as “a mock serenade of 
discordant noises, made with kettles, tin horns, etc., designed to 
annoy and insult ; at first performed before the house of any person 
of advanced age who married a second time.”

The conduct of the defendants was alisolutely illegal. They 
assembled together and created a disturbance of the peace of the 
neighbourhood. They committed a breach of the criminal law. 
It was an unlawful assembly: 1 Russell on Crimes, p. 423; 
Gilmore v. Fuller (1902), 198 111. 130.

The plaintiff brings her action under the circumstances I 
have mentioned. She claims damages under two heads:-—1. That 
the horse was frightened by the noise and that consequently she 
received bodily injuries in getting out of the carriage. 2. That 
she has been injured in her character and reputation.

The case was tried in the County Court at Bridgetown with 
a jury. The questions to and answers by the jury are as follows:— 
1. Did the plaintiff suffer any personal injury from the celebration? 
No. 2. Did the plaintiff suffer any damage to her reputation or 
character by the acts of the defendants in said celebration? Yes. 
3. If you find for the plaintiff on either of aliove questions what 
amount of damage has she sustained? $200 as to her reputation 
and character.

The defendants failed in a motion before the county court 
judge to set aside the 2nd and 3rd findings of the jury, and from 
his decision and the order made thereon an appeal is asserted to 
this court. Of course the Springfield people knew that the 
p’aintiff had a husband, and that McNayr had a wife, and I think 
this action of the defendants imputed misconduct, using the word 
in the sense which it has acquired in the Divorce Court. An 
action in this particular form is unusual, but the reason for that 
is that the circumstances of the case are unusual. If an injury 
causing damage has been inflicted on the plaintiff it cannot be 
that the law does not provide a remedy. The scope of an action 
on the case is wide enough to cover any illegal acts which have 
caused damage.

This case is, in my opinion, technically not an action for 
slander or libel but an action on the case for conspiracy. In 
27 Hals., at p. 489, it is said:—
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Cone|)irary ronsiete in two or more persona agreeing together to do 
•omething contrary to law or wrongful anil harmful towards another person, 
or to use unlawful means in the carrying out of an object not otherwise unlaw * 
ful. Where two or more persons thus conspire to do . . . an act which 
causes damage to another, they commit a tort for which they or any one of 
them can be sued.

This definition which I have quoted is, in my opinion, sound 
and exhaustive. I refer to the following authorities:

Bowen, L. J., in Mogul Steamship Company v. McGregor (1889), 
23 Q.B.D. 598, at p. 616 (affirmed, [1892] A.C. 25); Quinn v. 
Leathern, [1901] A.C. 495, 510; Jones v. Westervelt (1827), 7 Cowen 
(N.Y.) 444; Van Horn v. Van Horn (1890), 52 N.J.L. 284; Kimball 
v. Harman (1871), 6 Am. Reps. 340.

In Quinn v. Leathern, Lord Lindley said, p. 538:—
But numlters may annoy and coerce where one may not ; annoyance and 

coercion by many may be so intolerable as to become actionable and produce 
a result which one alone could not produce.

I go t>ack to Halsbury's definition as to conspiracy and find 
that the following elements must be present in order that a civil 
action be successful:—1. Two or more persons must agree to do 
something contrary to law. 2. Or wrongful and harmful to 
another person. 3. Or to use unlawful means in the carrying 
out of an object not otherwise unlawful. 4. An act done in 
pursuance of the conspiracy which causes damage to another.

All theee elements are present in this case.
That there was an agreement between the defendants to meet 

together and make the demonstration which it is clear was made 
is shewn by the evidence, but apart from evidence such an agree
ment is to be inferred from the fact that they were all present 
with the guns, horns, tells and other instruments of torture; such 
a condition of affaire implies concerted action.

This meeting together of the defendants was an unlawful 
assembly and a disturbance of the peace of the neighbourhood.

Their action was clearly and obviously wrongful and harmful 
to the plaintiff, as it imputed improper relations with McNayr.

The conspiracy and the acts done in pursuance thereof have 
caused damage to the plaintiff. As to the damages, the jury have 
found that the plaintiff has sustained damage to her reputation 
and character and the damages are assessed at $200. These 
damages are claimed in the statement of claim, and there is, as 
the County Court Judge has said, some evidence to sustain the
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finding. This ease is one for exemplary damages because the 
defendants acted deliberately, maliciously and wantonly with the 
intention of grievously insulting the plaintiff. The ease of 
Doremus v. Hennetty (1895), 62 111. App. R. 391, was a civil action 
for conspiracy. In that case Waterman, J., in delivering the 
judgment of the court said, p. 407 :—

In such an action aa this where the glut of the plaintiff'» suit is the damage 
that has resulted from the malicious acts of the defendants, punitive damages 
may be im|H)sed by the jury. The amount of such damages is within wide 
limits a matter of discretion for the jury.

I may add that this is a useful and instructive one on the 
subject of actions on the case for conspiracy.

In my opinion, the appeal should l>e dismissed with costs.
Chisholm, J. (dissenting):—On January 23, 1918, while the 

plaintiff, a married woman, was proceeding along the public 
highway in a carriage with one l^ml>ert McNayr, a married man, 
not her husband, the defendants fired guns, rang Mis and made 
other loud noises of which the plaintiff complains. She has 
commenced this action for damages for injury to her reputation 
resulting from such conduct on the part of the defendants. The 
demonstration, it is contended, was such as sometimes takes 
place in parts of the country on the occasion of a wedding, and 
it was intended, I must Mieve, to imply that plaintiff and McNayr 
had been recently married and to reflect upon the plaintiff’s moral 
character. So far as the demonstration of the defendants was 
criminal in its nature, they have already answered, for they have 
been prosecuted for their breach of the peace, and in this action 
we have to consider only whether, under the circumstances of 
the case, it gave to plaintiff the right to maintain a civil action 
for defamation. The jury returned a verdict of $200 in favour of 
the plaintiff for damage to her reputation and character. There 
is no averment of special damage in the statement of claim and 
there was, I think, no proof of special damage given on the trial.

The question then reduces itself to this: Can the plaintiff 
recover in the action without proof of special damage? Or, in 
other words, are the acts complained of actionable per se?

Before the enactment of the Judicature Act, the plaintiff's 
action would be an action of trespass on the case: Odgers on 
Pleading and Practice (8th ed.) 199-200. The usual actions for
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libel and slander are actions on the case; and, as stated in Suther
land on Damages, 9th ed., s. 1203, “slander and lil>el are different 
names for the same wrong committed in different ways.”

The unusual way in which the defendants endeavoured to 
defame the plaintiff makes it difficult to classify their acts as a 
civil wrong; but after a careful consideration of the matter 1 do 
not think we are driven to decide that the defendants defamed the 
plaintiff either by what is usually termed a libel or by what is 
usually termed a slander. Slander and libel are arbitrary terms 
which came into the law when damage to reputation was almost 
invariably wrought either by word of mouth, or by writing or its 
near equivalent.

As regards defamation, the terms slander and liliel are not 
exhaustive, and there may be defamation which is neither slander 
nor libel in the technical legal sense of the terms.

In Odgers on Libel and Slander, 5th ed., 13, after referring to 
• the ordinary actions of libel and slander, it is said that:—

A man’s reputation may also he injured by the deed or action of another 
without his using any words; and for such injury he has an action on the

In Pollock on Torts (10th ed.) 247, it is observed :—
The wrong of defamation may bo committed either by way of speech or 

by way of writing or its equivalent. For this purpose it may be taken that 
significant gestures (as the finger language of the deaf and dumb) arc in the 
same ease with audible words; and there is no doubt that drawing, printing 
and engraving and every other use of |>ennanent visible symbols to convey 
distinct ideas, are in the same case with writing.

In my opinion, the demonstration made by the defendants 
does not fairly come within either mode mentioned by Sir Frederick 
Pollock ; it was not made by way of speech, and it was not in any 
sense made by use of permanent or written symbols.

Case (or Trespass on the Case) lies where a party claims 
damages for any wrong not included under the head of trespass, 
and it includes under it the greater number of torts, e.g., torts 
arising from negligence, fraud, etc. Dicey on Parties to Actions 
(2nd Am. ed.) 25.

Of that class, in my opinion, is the plaintiff’s action, and in 
the al>sence of proof of special damage, I do not think she can 
recover.

I would allow the appeal and dismiss the action.
Mellish, J.:—I would dismiss this appeal with costs. I am
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of opinion that the conduct of the appellants amounted to an 
actionable wrong to the plaintiff without proof of special damage. 
The plaintiff had a right to the uninterrupted use of the highway. 
The demonstration complained of was delilierate and malicious 
and intended to insult the plaintiff and clearly defamatory. I 
think it was in the nature of a libel. The remarks, however, 
made by at least one of the defendants, would, 1 think, in view 
of the contemporary conduct, amount to actionable slander. 
The jury found that the plaintiff’s personal injuries did not result 
from the defendants’ misconduct; at least, that is the way 1 think 
their finding should be interpreted in view of the evidence. Not
withstanding this, I am not at all clear that the plaintiff was not 
entitled to succeed on that branch of the case. I think substantial 
justice will be done by allowing the verdict and judgment to 
stand. Appeal dismissed.

MORSE ?. KIZER.

Supreme Court of Canada, Davies, C.J., and Idinyton, Anglin, Brodeur and 
Mignault,JJ. May 6, 1919.

Judgment (§ VI A—255)—Mortgage—Registration—Notice of judg
ment—Priority.

In Nova Scotia one who lias actual notice of a judgment or com|>ensa- 
tion order cannot gain priority by obtaining a mortgage of the property 
and having it registered before the judgment or order has reached the 
registrar.

[Kirer \ . Morse, 39 D.L.R. 640, affirmed.]

Appeal from a decision of the Supreme Court of Nova Scotia 
(1918), 39 D.L.R. 640, 52 N.S.R. 112, affirming the judgment.

One Blinn was convicted at Bridgetown, N.S., of having 
obtained money under false pretences. After the conviction the 
court made an order for comjiensation, having the effect of a 
judgment, under s. 48 of the Criminal Code, which order was 
initiated by appellant who wras counsel for the prisoner. Appellant 
on the next day took from the prisoner a mortgage on land in King’s 
County, N.S., and had it registered liefore the judgment. The 
judgment creditor then brought action for an order declaring that 
his judgment had priority.

The trial judge granted such order and his judgment was 
upheld by the court en banc.

Morse, appellant in person; O'Connor, K.C., for respondent.
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Davies, CJ.:—1 concur in the reasons for judgment of in y 
H. C. luother Anglin and would dismiss this apjieal with costs.

Moasr. Idinoton, J. (dissenting) Notwithstanding the elaborate 
history of the law submitted, I am of the opinion that this case

---- should lie decided by the construction of the relevant sections in
the Registry Act, R.8.N.S., 1900, c. 137.

As I read same the bare fact that a mortgagee has notice of 
outstanding unregistered judgments against him giving the mort
gage in no way touches the rights acquired by the mortgagee 
taking and registering a mortgage.

To hold otherwise would lead to rather alarming consequences.
Followed out logically, a judgment debtor who was notoriously 

insolvent never could give a valid mortgage, not even for an actual 
advance of cash paid him. 8.16 of the Act in question only makes 
registration of a judgment effective “from the date of such 
registry."

And if a mortgagee cannot rely u|>on that 1 do not see how 
any man can safely take a mortgage if he has reason to lielieve 
there is a judgment anywhere against his mortgagor.

If the facts had lieen as Drysdale, J., through error states them, 
then an entirely different case would have lieen presented. For I 
think it is at least fairly arguable that if a man by theft or fraud 
deprives another of specific money which can be clearly traced 
into an investment in the purchase of real estate, a mortgagee 
taking with full knowledge thereof a mortgage upon such real 
estate would have some difficulty in maint lining his security 
against the party so defrauded.

Here it is neither alleged in the pleading nor attempted to be 
proved that appellant knew that the money which was invested 
in the real estate in question was that which had been obtained 
by false pretences.

It is alleged in the pleading that the said money Wes that so 
obtained.

Why the plaintiff so carefully alistained from alleging that 
appellant knew that alleged fact I cannot understand on »ny 
other hypothesis than that plaintiff did not believe such a charge 
and hence properly refrained from making it.

The temptation to make the charge I should surmise must 
have been great.

I think the ap|>eal should lie allowed with costs.
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Anglin, J. :—This appeal from the Supreme Court of Nova 
Scotia, involving merely a question of priority between a judg- 8. C. 
ment for *71 and a mortgage for $80 u|>on land said to be of a Mcm« 
value insufficient to satisfy both claims, illustrates the necessity 
for further restricting the right of appeal to this court.

The defendant, a barrister and solicitor, acted as counsel for An*lm'1 
one Blinn, accused of obtaining $71 by false1 pretences from the 
plaintiff. After convicting Blinn the County Court Judge, on 
March 14, 1917, made an order for compensation against him 
under s. 1048 of the Criminal Code, which is by that section given 
the force and effect of a judgment for debt. The defendant 
initialled the order to evidence his approval of its form. With this 
actual notice of it, but, so far as the record shews, without any 
intention of defeating the plaintiff's judgment or of embarrassing 
him in its recovery and without any knowledge of the fact that 
the $71 fraudulently obtained liad l>een invested in the property 
covered by it, the defendant on March 15 obtained from Blinn a 
mortgage on some real estate for $80, the amount of his fees for 
Blinn’s defence, and immediately caused it to lx* registered. The 
plaintiff’s judgment was registered only on the following day. By 
this action the plaintiff seeks
an order . . . declaring that the eomptMisitlion order . . . may have 
precedence and priority on the records of the registry of deeds at Kent ville in 
the County of King’s over the said mortgage obtained by the said defendant 
from the said James V. Blinn.

The trial judge granted thin relief and his judgment was unani
mously affirmed on appeal.

Much of the argument at her waa devoted to the question 
whether the plaintiff's judgment gave him a lien on Hlinn’a real 
property liefore it* registration. A judgment in nowiae affeeted 
the debtor'a lands at common law. Vntil the Statute of Weat- 
minater 2nd (13 Kdw. I., c. 18) provided the writ of elegit the 
debtor's lands were not liable in satisfaction. Black on Judg
ments, 2nd ed., see. 397 et eeq. Whatever might have been the 
ease under the earlier Nova Scotia “Docketing Acts” of 1758 and 
1822,1 think it is perfectly clear that under the registry legislation 
in force in March, 1917 (R.8.N.8., 1900, c. 137) no lien arises until 
registration. But, in my opinion, the plaintiff’s claim in this

42—M D.L.H.
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. • action does not depend on the existence of such a lien before
8. C. registration.

Mouse 2 (o), 16 and lti of the Registry Act of 1900 are as follows:—
2. In this chapter uniras the context otherwise requires:—

__ (a) The expression “instrument” means every conveyance or other
Amlin, J. document by which the title to land is changed or in any wise affected, and 

also a writ of attachment, a certificate of judgment, a lease for a term exceed
ing three years, and a vesting order; hut dot* not include a grant from the 
Crown, a will, or a re;sirt of commissioners ap|iointed to make partition.

15. Every instrument shall, us against any person claiming for valuable 
consideration and without notice under any sulwequent instrument affecting 
the title to the tame land, he ineffective unless such instrument is registered in 
the manner provided by this chapter l>efore the registering of such sulwequent 
instrument. U.S., c. K4, s. 18.

16. A judgment, a certificate of which is registered in the manner by 
this chapter provided in the registry of any district, shall from the date of 
such registry, bind and lie a charge upon any land within the district of any 
iwrson against whom such judgment was recovered, whether such land was 
acquired before or after the registering of such certificate, as effectually and 
to the same extent as a registered mortgage upon such land of the same amount 
as the amount of such judgment. R.8., c. 84, s. 21.

S. 3 of c. 170, the Sale of Land Under Execution Act, is as 
follows:—

3. The In11,1 of every judgment-debtor may be sold under execution after 
the judgment luia liecn registered for one year in the registry of dceils for the 
registration district in whirl, the land is situated. H.S., c. 124, s. 1 (part)

The plaintiff’s right after obtaining his order for compensation 
was to pause it at any time to attach to the judgment-debtor's 
lands in any particular registration district by registering a certifi
cate of it in the registry office of that district under s. 16. With 
actual notice of that right the defendant took his mortgage. His 
IKjsition is, I think, not distinguishable from that of an English 
mortgagee or purchaser taking his mortgage or deed with notice 
of the right of a judgment-creditor to attach the lands of the 
mortgagor or vendor by suing out a writ of elegit, or, if they were 
situated in a county having a registration system, by registering 
it in the registry office of such county.

The principle of equity on which such a mortgagee or pur
chaser is held to take subject to the rights of the judgment-creditor 
as against the mortgagor or vendor is |wrlia|m most clearly stated 
by Sir W. Page-W’ood, V.-C'., in Henham v. Keane (1861), 1 J. & H. 
685, 70 E.R. 919. After reviewing the earlier cases (Hint v. 
I)o<U (1741), 2 Atk. 275, 26 E.R. 569; Tunstall v. Trappes (1830),
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3 Sim. 286, 57 E.R. 1005; Robinson v. Woodward (1851), 4 De G. 
& 8. 562, 64 E.R. 958), be says, at p. 704:—

No person having notice of a judgment can by contract with the debtor 
put himself in a better poet ion than the person with whom he contracta.

The same principle was acted on by Lord Elgin in Daris v. 
Karl of Strathmore (1810), 16 Ves. Jr. 418, 429, 33 E.R. 1043, 
approved in (Ireares v. Tofield (1880), 14 Ch.D. 563.

As put by Lord Hatherley (formerly Page-Wood, V.-C.) in 
Rolland v. Hart (1871), L.R. 6 Ch. 678, at 684:—

Actual notice must he shewn, which amounts to fraud in the jierson 
who, having such actual notice, attempts through the medium of the Registra
tion Act to get priority. . . . The authorities have been uniform in 
holding that the proof of notice must Is- very clear and distinct; but if actual 
notice is proved, then a man cannot take advantage of his registration to 
invalidate a previous unregistered security.

This doctrine is so firmly pmlrodied in the English equity 
system that nothing short of explicit legislation will suffice to 
render it inapplicable where that system is in force. We had to 
consider such legislation in the recent case of Union Hank v. 
Boulter-Waugh (1919), 46 D.L.R. 41, 58 Can. S.C.R. 385.

The language of the English Registry Act dealt with in the 
cases alrove cited was more explicit than section 16 of the Nova 
Scotia Act. The Registration Act for the West Riding of York
shire (5 & 6 Anne, c. 18) contained this provision as s. 4 :—

No judgment . . . ahall affect or hind any manors, lamia, tene
ment! or hereditaments, situate, lying ami being in the said Weet Riding hut 
only from the time that a memorial of such judgment ahall he entered at the 
Registry Office.

The Middlesex Registry Act, 7 Anne, c. 20, by s. 18, pro
vides that;—

No judgment . . . shall affect or bind any honours, manors, lands, 
tenements or hereditaments, situate, lying and being in the said county of 
Middlesex, but only from the time that a memorial of such judgment . . . 
shall he entered at the said registry office expressing, etc.

I read the affirmative provision of s. 16 of the N. 8. Act as 
implying the negative expressed in both these English statutes 
and formerly found in the word “only" of the Nova Scotia statute 
of 1832, c. 51, s. 3; the RS.N.S. 1851, c. 113, s. 20; the RS.NS. 
1859, c. 113, s. 22; and the R.8.N.S. 1864 (appendix), c. 113, s. 22, 
which was dropped in the revision of 1873, c. 79, sec. 22.

I agree with Mr. O’Connor that it is the defendant and not
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the plaintiff who must seek the aid of s. 15 of the N. S. Registry 
Act to obtain a priority which equity denies liim and that he is 
excluded from its operation liecause he is not “a person claiming 

without notice," and possibly also liecause a judgment 
is not an “instrument" within the definition of that word in the 
statute. In any case, while unregistered, a judgment does not 
affect the title to land within the meaning of s. 15.

Two cases were cited by the appellant as in conflict with the 
view which 1 have stated. In Neale v. Duke of Marlborough (1838), 
3 My. & (>. 407, 40 K.R. 983, the judgment-creditor had not sued 
out a writ of elegil and it was accordingly held that having no 
legal right against his debtor’s land he could not invoke the 
auxiliary jurisdiction of a court of equity to reach his debtor's 
equitable interest . That decision has no hearing on the equitable 
doctrine as to the effect of actual notice. It might be m point if 
the plaintiff here were suing without having registered a certificate 
of his judgment.

The personal equity affecting the conscience, referred to by 
Lord Vranworth, in Johnson v. Holdtworth (1850), 1 Sim. N.8. 
106, 61 E.R. 41, which prevents a purchaser sheltering himself 
behind the Registry Act to the prejudice of a judgment-creditor 
of the vendor, w ith notice of whose judgment he paid his purchase- 
money, is equally applicable to a mortgagee. The true principle 
is that stated by Page-Wood, V.-C., that no person can by con
tract made with notice gain a better position than that of the 
person with whom he contracts. Here, although the debt as 
security for which the defendant’s mortgage was taken was 
incurred lief ore the plaintiff’s judgment had been obtained, the 
mortgagee had not and from the very nature of the case in the 
absence of legislation similar to 33 & 34 Viet., c. 28, s. 16 (Imp.), 
he could not have had before that time, any equitable lien or claim 
upon the land in question, such as might have arisen had the debt 
been incurred on a valid promise to secure it by mortgage—not 
dissimilar to the equitable interest of a purchaser who has paid 
over his purchase-money on the promise of a conveyance.

I would dismiss the appeal.
Brodeur, J.:—1 concur with my brother Anglin.
Mionault, J.:—I also concur.

Appeal dismissed.
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FLEMING v. TOWN of SANDWICH.

Ontario Supreme Court, Appellate Division, Mulotk, C.J.Ei., Clute, Riddell 
and Sutherland, JJ. December 23, 1913.

Municipal corporations (| II C—55)—Municipal by-law and assess
ment WITH STATUTORY PROVISIONS—STRICT COMPLIANCE WITH 
statute—Local Improvement Act—Publication.

Where a municipal by-law and an assessment under it purnort to lie 
made in pursuance of a statute, the statutory provisions must be strictly 
complied with “in the sense that non-observance of anv of them is 
fataf.”

A prerequisite to the valid passing of a by-law under the I .oral Improve
ment Act (R.S.O. 1914, e. 193) is publication of the council's intention 
under s. 11.

An appeal by the plaintiff from the judgment of Falconbridge, 
C.J.K.B., at the trial at Sandwich, dismissing the action.

The nature of the plaintiff's claim appears from the statement 
of claim as follows :—

1. The plaintiff is the owner of certain lands and premises 
within the limits of the defendant corporation, lieing part of what 
is known as the Indian Reserve.

2. In November, 1916, the defendant corporation proceeded to 
extend the highway known as Peter street, in the said town of 
Sandwich, across the lands of the plaintiff from Detroit street 
to what is known as the 33rd f<x>t road allowance, according to a 
plan numbered 54, and, on or al>out the 13th Novemler, obtained 
from the township engineer what was alleged to be a report under 
the Local Improvement Act, R.S.O. 1914, eh. 193, the Act under 
which the proposed work was to be undertaken.

3. In pursuance of the proposal of the council, the corporation 
caused to lie published a notice under sec. 9 of the said Act, in 
which it was stated that the estimated cost of the work was $3,450, 
of which amount the Corporation of Sandwich was to pay the sum 
of $2,305.20, and the estimated special rate per foot frontage 
to lie charged against the owners of the property to be assessed 
was said to be $1.80/*.

4. On the 20th December, 1916, the council passed by-law 
No. 667 to authorise the opening and establishment of the Peter 
street extension, and on the some day passed by-law No. 668 to 
provide for the expropriation of the land required for such exten
sion.
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5. In by-law No. 667 it was recited, among other things, that 
notice of the intention of the council to undertake such work had 
been duly published as set. out in paragraph 3 hereof.

6. On the 18th October 1917, the council of the defendant 
corporation disregarded the alleged report of its engineer, and the 
notice caused to lie published as aforesaid, and passed by-law No. 
735 to proviile for the payment of a one-third share only of the 
cost of the opening of Peter street under by-law No. 067, and 
provided for assessing upon the lanils to be lienefited the balance 
of the cost of the proposed work; and, in accordance with such 
by-law, an assessment was mode upon the plaintiff's lands, and 
the lands of other owners sought to be benefited by the work, and 
the council proposes to pass a further by-law adopting the said 
assessment and charging the land in accordance therewith.

7. None of the work contemplated by any of the said by-laws 
has yet been undertaken.

The plaintiff, therefore, claims:—
1. An order declaring by-law No. 735 and the assessment made 

in accordance therewith invalid.
2. An injunction restraining the defendant corporation from 

proceeding to pass a by-law imposing the assessment made by its 
engineer under the said by-law.

3. An injunction restraining the defendant corporation from 
proceeding further with the proposed work under the circum
stances disclosed.

4. Such further and other relief as to the said Court may seem 
meet.

The following provisions of the Local Improvement Act are 
referred to in the argument and the judgment:—

9. Notwithstanding anything to the contrary contained in this 
or any other Act or in any by-law of the municipality, where the 
council determines and by by-law, passed at any general or special 
meeting by a vote of two-thirds of all the members thereof, declares 
that it is desirable that the construction of a curbing, pavement, 
sidewalk, sewer or bridge, or the opening, widening, extending, 
grading, altering the grade of, diverting or improving a street or 
the extension of a system of waterworks, should be undertaken as 
a local improven ent, the council may undertake the work without
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petition, and the owners of the land shall not have the right of 
petition provided for by section 13.

11. Where it is intended to proceed under sections 5, 9 or 10 the 
council shall not be deemed to proceed on the initiative plan, but, 
before passing the by-law for undertaking the work, shall cause 
notice of its intention, Form 1, to lie published.

32. The council may provide for the making of the reports, 
statements, estimates and special assessment roll mentioned in 
section 30 and 31 in such manner and by such officer of the corpora
tion or jierson as the council may deem proper, and may do so by 
a general by-law applicable to all works or to any class or classes 
of them or by a by-law applicable to the particular work.

J. //. Ro(idf for the appellant.
John Sale, for the defendants, res|)ondeiits.
The judgment of the Court was read by
Riddell, J.:—This case affords as striking an instance of un

compromising insistence upon strict legal rights and of wholly 
unnecessary litigation—unnecessary, that is, in the sense of being 
avoidable with the exercise of a little “give and take” usually 
associated with common sense—as often occurs in our Courts. 
But the parties are entitled to the law as we may find it to be, and 
they claim their rights in that regard.

The plaintiff is a large land-owner in the town of Sandwich, 
owning, amongst other larnls, an irregularly triangular block 
about 900 by 1200 by 1200 feet in extent—this he intended to 
subdivide into lots and put the lots on the market. Wellington 
street came up to about the middle of one side and Peter street 
to about the middle of another. The defendants desired to 
connect these two streets by a new' street opened across the plain
tiff's block—to this the plaintiff had no objection; he would 
thereby dispose of a certain part of his land and acquire better 
access to another part. Thereupon the council, on the 11th 
September, 1916, instructed their solicitor to take steps to effect 
the scheme—“the land to be expropriated and the cost charged 
against the adjoining land under the Local Improvement Act;” 
and on the same day appointed a committee “ to meet Mr. Fleming 
and try to come to some definite understanding.” The com
mittee met the plaintiff and came to an understanding with him,
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which is manifested by a nr en orandum signed by him and two 
of the special con mittee as follows:—

“Town of Sandwich. At the n eeting of special committee 
on the opening of Peter and Detroit streets to Victoria street and 
Pa jot street reflectively, Mr. H. O. Fleming, as owner of the 
property, agrees with the con mittee that if the town will pay 
one-third of the cost and the engineer of the town will assess upon 
property lienefited by the ofiening such further proportion of the 
cost as he may be able to under the Local Improvement Act, he 
will take no step to prevent or olwtruct the proceedings, and is 
willing, if the value of the land taken cannot l>e agreed upon with 
the town, to accept the result of the arbitration under the Act. 
Mr. Fleming also expects such flank age rebate in taxation as is 
usual in the town, subject to approval of the council.

“Septemlier 27th, 1916. Richard McKee.
“H. O. Fleming. William Wright.”

At a subsequent meeting of council the following took place:—
“The report of the committee appointed to interview Mr. H. O. 

Fleming in reference to the opening of Peter street was read. Mr. 
Fleming stated that he would like to have the council approve his 
plan so that the engineer can stake out the lots: that as soon as 
Det roit street is opened his plan w ill lie registered ; that he will 
give 33 feet so as to have a 66-foot street from Pa jot street to 
Wellington street; and that the triangular portion consisting of 
lots 84 to 89 he will deed to the town, if the town will purchase 
33 feet from him, so as to make the street 66 feet wide from 
Wellington street to Church street;" and “it w'as carried that Mr. 
Fleming’s proposed plan be approved, and that his generous offer 
be accepted. ”

Pajot st reet runs into the south-east corner of the block ; 
Wellington street to about the middle of the north-east side; and 
it was proposed to connect them by a 66-foot street along the 
north-east side of the block, half the land for which would be 
given by the plaintiff—the plaintiff also to give a part of the block 
to the tow n for a park.

The “flankage” was provided for by a general by-law of the 
town, No. 386:--

“That, where two sides of comer-lots in the municipality of the
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town of Sandwich are liable for assessment for local improvement 
works, 80 feet of frontage or flankage is hereby exempted from 
assessment for local improvements, and such allowance or exemlo
tion on said 80 feet is hereby assumed as part of the munici
pality's share of the said works. ”

Without any general or special by-law in the premises, as 
mentioned in sec. 32 of the liOcal Improvement Act, R.H.O. 1014, 
ch. 103, the engineer made an estimate of the cost of opening 
up the proposed street, estimating it at $3,450; the estimates were 
approved; and, as it wits intended to proceed under sec. 0 of the 
Act, a notice of street-opening was published, as required by sec. 11 
of that Act. This followed the Form 1 referred to in sec. 11, and 
given at p. 2572 of the Revised Statutes—the important parts 
arc:—

“2. The estimated cost of the work is $3,450, of which $2,305.20 
is to be paid by the corporation. The estimated rate i>er foot 
frontage is $1.85|V The special assessment is to lie paid in 
25 annual instalments

“3. A petition against the work will not avail to prevent its 
construction; but the owners affected may apply to the Ontario 
Railway and Municipal Hoard under the conditions provided in 
the statutes in that liehalf.”

The amounts mentioned in the notice are arrived at as follows, 
ns appears from the engineer's estimate:—
Total cost estimated at................................................... $3,150.00
Charge the town the 1 of $3,450.................  $1,150.00
On abutting frontage (flankage).................. 1,155.201 on 640 feet)

Total............................ $2,305.20

The remainder of the cost was apportioned thus:—
To the plaintiff on 387 § feet, remainder of abutting

frontage...................................................................... $027.80
On non-abutting frontage (other owners).................... 517.00

Add town's share
$1,144.80
2,305.20
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This sclieire suited the plaintiff; he was expected to pay 
1627.80; the town, 12,305.20; and others non-abutting, $517.00— 
it will be seen that the notice says nothing of the non-abutting 
land, as directed by sec. 11, Form 1.

No appeal was taken to the Ontario Railway and Municipal 
Hoard; and, on the 20th December, 1916, the town passed a by
law (No. 667) under sec. 9 for opening the new street. There is 
no objection taken to its form, but it is contended bv the plaintiff 
that the conditions precedent have not been complied with.

The council also passed a by-law for the expropriation of the 
necessary land. A ilisagreeii ent took place lietween the council 
and Mr. Fleming, through which the plan of subdivision of his 
block was not registered—the town then said; “There lieing no 
registered plan, we have no cross-streets; there is therefore no 
flankage except at the end;” and proceeded on the 18th Oc tôlier, 
1917, to pass a by-law, No. 735, whereby the town was only to 
pry one-third of the cost and compel the abutting frontage, i.e., 
the plaintiff, to pay the remainder, except what was assessed 
against the non-abutting property. The engineer had made a 
report with a corrected and final estimate, on the 4th October, 
1917, placing the whole cost at $3,556.39.
Of this the town was to pay......................... $1,185.46
and 80 feet flankage...................................... 150.00

In all............................ $1,335.46 $1,335.46
The non-abutting land...................................................... 519.13
leaving the plaintiff to pay................................................ 1,701.80

In all $3,556.39

There is no general or special by-law to authorise this report.
The result of this proceeding would be that the town would pay 

$1,335.46 instead of $2,505.20, and the plaintiff $1,701.80 instead of 
$627.80—the town gaining $969.74, the plaintiff losing $1,074.

There was no new notice under sec. 11.
Naturally the plaintiff was not satisfied, and he brought this 

action to set aside by-law No. 735 and the assessment under it, 
and for consequent relief. The learned Chief Justice of the King s 
Bench dismissed the action, and the plaintiff now appeals.
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In the view I take of the case, there is no neeil of considering 
the reasons—if the so-called reasons can lie dignified with the naine 
of “reason"—that the plan was not registered.

The by-law here attacked and the assessment under it purjKirt 
to lie trade in pursuance of a statute, and it is well established that 
in such a case the statutory provisions must lie strictly complied 
with, “in the sense that non-observance of any of them is fatal.” 
The whole matter is discussed in He Horigin* and City of Toronto 
(1909), 10.W.N. 31, which was lielieved and rightly believed to lay 
down elementary law—so much so that the reiiorter did not print it 
in the Ontario Law Reports, and the city corporation did not 
appeal. The cases referred to in that case are conclusive: Cooriimn 
Thresher Co.v. Township of McNab (1909), 190.L.R. 188; Township 
of Barton v. City of Hamilton (1909), 13 O.W.R. 1118; He 
Cillrspie and City of Toronto ( 1891 ), 19 A.K. (Ont.) 713, affirmed 
in the Supreme Court of Canada on the 1st May, 1893: City of 
Toronto v. CMes]rie, Coutlee's Digest, cols. 873, 874. This last 
case is wholly in point—the notice differed from the by-law in 
the work done and times of payment ; here the notice differs from 
the by-law in the amount of money the town (anil therefore the 
owner) must pay—quite as important, to manv owners more 
important.

That a prerequisite to a by-law validly passing is publication of 
the notice of the council’s intention, under sec. 11, is the opinion of 
the Ontario Railway and Municipal Board: He Kemp and City of 
Toronto (1916), 21 D.L.R. 833, at p. 835.

While we need not look at the reason of the rule, it may lie 
olwerved that, by the council proceeding without a new notice, 
tl e plaintiff was deprived of his right to ap|ieal to the Ontario 
Railway and Municipal Board under (1914) 4 Geo. V. ch. 21, sec. 
42, amending sec. 9 of the Ixx'al Improvement Art by adding sub
secs. 2 and 3.

There are defects in the notice which 1 do not think it necessary 
to consider.

The Courts are not becoming more lax in insisting on the 
requirements of statutes lieing strictly observed by municipalities— 
see, for example, Anderson v. Mun. of South Vancouver (1911), 
45 Can. 8.C.R. 425; MacKay v. City of Toronto (1917-18), 39 
O.L.R. 34, 43 O.L.R. 17, 43 D.L.R. 203; and the recent case in
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the Supreme Court of Canada, Grosivnor Street Presbyterian Church 
v. City of Toronto, 45 D.L.It. 327, affirming the judgment of the 
Appellate Division, lie City of Toronto and tlroseenor St. Presbyterian 
Church Trustees (1917), 40 D.L.It. 574, 41 O.L.ll. 352.

It was urged, however, that the matter was for the Court of 
Revision under see. 3(1. I do not think that this section debars one 
interested from claiming that the proceeding is invalid; but, 
assuming that there might otherwise be some ground for the 
argument, it is wholly swept away by sul>-eec. 2.*

I am quite aware that the result of setting aside the by-law 
and the assessment under it may do the plaintiff no financial 
good in the long run—he claims his legal rights, and he must have 
then'.

1 would allow the appeal anil grant the prayer of the plaintiff 
as set out in hie statement of claim, with costs here and below. 
The defendants will probably have no difficulty in discovering the 
proper procedure to take.

Appeal allowed.

•Section 36 (1) provides that the Court of Revision shall have jurisdiction 
and power to review the proposed special assessment and to correct the same 
as to certain specified matters; sub-sec. 2 provides that the Court of Revision 
shall not have jurisdiction or authority to review or to alter the proportions 
of the cost of the work which the lands to be specially assessed and the corpora
tion are respectively to bear according to the provisions of the by-law for 
undertaking the work.

< an. McCarthy v. the king.

1-x. C. Exchequer Court of Canada. March 17, 1919.

KxpRoraiATinN (| 111 C—136)—Shipyard—Compensation—Valuation— 
Petition ok right.

Held, where the Crown had been in oeeu|»lion of a |iieee of land for a 
certain time previous to its expropriation, the eomtienealion for such 
occupation was ascertained by accepting the value thereof as established 
in the expropriation iirucecdinga and by allowing legal interest thereon.

Statement. Petition of right to recover for the use and occupation of 
land in an expropriation by the Crown.

D. It. Murjthy, K.C., A. Perrault, K.C., and P. St. Germain, 
K.C., for suppliants; E. Lafleur, K.C., E. H. Godin, K.C., and F. 
Lefebtre, K.C., for respondent.

■ hudcua, i. Audette, J.:—The suppliants, by their petition of right, seek 
to recover the sum of *80,000, with interest and costs, alleged to
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represent the value of the use anil oeeupation of their Son-1 shi|i- 
vard, since Deeemlier 31, 1912, under the notice of cancellation 
of a running lease. This amount to cover the rent for the years 
1913, 1914, Ml and 1916.

The facts of this case an- not only interwoven with, hut are 
really so much the same as the facts in the action instituted by 
way of information by the Crown for the expropriation of this 
shipyanl at Sorel, that at the opening of the trial an order was 
made, upon motion on la-half of the suppliants, the Crown 
acquiescing in the same, declaring the evidence, viva nice and 
documentary, in the case of The King v. Mc('arlhy (1919), 46 
D.L.R. 456, 18 Can. Ex. 410, common to this case, so far as 
applicable.

The iietition of right action is but a corollary to the expro
priation case, with respect to the period running from December 
31, 1912, to the date of the expropriation, 18th Deeemlier, 1915.

It is unnecessary to pass u|>on the question of the validity of 
the lease and the validity of its cancellation, since both parties 
have, at trial, accepted my view relating to the manner suggested 
by me at trial of fixing the compensation herein, and that is by 
treating the matter as if the Crown, under s. 22 of the Expro
priation Act, liad taken possession of this property on January 1, 
1913, instead as of the date of the deposit of the plan and ilescrip- 
tion, on December 18, 1915. The compensation should lie 
ascertained by taking the full value of the property with the area 
originally mentioned in the information of the expropriation rase 
and accepting the value found by the judgment in the expro
priation case, under its ratio for the value of the land per foot.

Therefore, to arrive at the capital upon which interest at 5% 
should run from January 1, 1913, to Deeemlier 18, 1915, we will 
first take the already ascertained value of the shipyard with its 
restricted area, as follows:—Land, $19,076.85; buildings, $18,250.00; 
wharves, $16,354.10, - $53,680.95.

To this should be added the abandoned area of 143,163 sq. ft., 
which, at 5 cents a foot, would represent $7,158.15, making a total 
of $60,839.10.

I'pon this amount of $60,839.10 interest will run at 59c. as 
already mentioned, between January 1, 1913, to Deeemlier 18, 
1915. The interest u|ion the same amounts to the sum of
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$9,009.19, which represents a fair and just compensation for the 
use and occupation of the land, arrived at under the provisions 
of s. 31 of the Expropriation Act.

This amount may, at first sight, apjiear large in view of the 
rent that was formerly paid under the leases; but it should lie 
approached lioth with the consideration that the government 
occupied a larger area than that covered by the leasee, and also 
under the circumstances mentioned in ex. F.

It is unnecessary to decide whether this action by petition of 
right was necessary and whether the matter covered thereby 
could not have lieen made part of and decided by the expropriation 
case; it will suffice to say that counsel for the claimants stated 
this action was taken to prevent the Statute of Limitation, or 
rather prescription, liecoming a bar to the recovery of the back 
rent.

Having, however, in the result treated the period covered by 
the petition of right as if it formed part of the expropriation case, 
interest cannot be allowed upon the interest already allowed.

In so far as necessary to the determination of all the questions 
in controversy between the parties in the two actions, these 
reasons may be read with and taken as part of the reasons for 
judgment in the expropriation case. Judgment in the latter case 
being rendered on the same date as in the present case.

Judgment will be entered declaring that the suppliants are 
entitled to recover, from the respondent, the said sum of $9,009.19 
and costs. Judgment for suppliantt.

MICKELSON v. KILL-EM-QUICK Co. Ltd.
Manitoba Court of Appeal, Perdue, C.J.M., Cameron, Haggart, and Fullerton 

JJ.A. April i8, 1919.
Tkadk mark (I iV—17)—Parking oft—Similar name and designs— 

Power or receiver to transfer use or signature to purchasers
or DEFUNCT COMPANY.

The inventor of a preparation for destroying gophers and similar pests 
which has been successful with the result that the use of his name on 
the packages of the preparation sold has become a valuable asset to liim 
is entitled to an injunction restraining the purchasers—from the receiver 
—of the assets of a company with which the inventor was associated 
from using his fac-simile signature on the packages sold by the new 
company, the name being used as an artifice by which intending pur
chasers were induced to buy the goods on the strength of the well-known 
signature, the preparation l>eing, in fact, different. The receiver had 
no power to transfer the right to use the signature, and the purchasers 
of the assets of the defunct company had no right to use such inventor’s 
signature for any purixwe without his consent.
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(See Mukelnon Shapiro Co. v. MickeUon Drug and Chemical Co. and
Anion MickeUon (1914), 15 Can. Ex. 276; MickeUon Shapiro Co. v.
MickeUon Drug Co. (1915), 23 D.L.R. 451; MickeUon v. MickeUon
(1916), 28 D.L.R. 307, for history of litigation in this ease.)

Appeal from the trial judgment granting an injunction to 
restrain defendants from using plaintiff’s signature in connection 
with the sale of gopher poison. Affirmed by an equally divided 
court.

R. D. Guy, and C. W. Chappell, for appellant.
W. M. Crichton, and D. Nicholson, for respondent.
Perdue, C.J.M.:—This is a suit for an injunction to restrain 

the defendants from making use of the plaintiff’s signature, or 
autograph, or any imitation thereof, in connection with the 
manufacture or sale of gopher poison. The suit is a re-echo of the 
litigation that has lieen going on for some time lie tween the 
plaintiff and one Shapiro in connection with the manufacture of 
gopher poison, trade marks respecting the same and infringements 
of rights thereunder.

The plaintiff, a pharmacist and chemist, discovered a very 
effective gopher poison. In 1906 he sold to the Mickelson 
Chemical Co. his formula and goodwill but continued to manage 
the company’s business. This company’s name was afterwards 
changed to the Mickelson Kill ’Em Quick Co., incorporated under 
the laws of Minnesota. Shapiro acquired a large interest in the 
company in 1912 and its name was changed to the Mickelson- 
Shapiro Co. The last mentioned company went into liquidation, 
a receiver was appointed by the order of the District Court of the 
County of Hennepin in Minnesota, and the business was carried 
on as a going concern with Shapiro as manager. In 1915, the 
receiver sold to Shapiro the assets and goodwill of the company, 
including the formula for making the poison.

Shapiro then formed the Leo Shapiro Co. in the United States 
and the Kill ’Em Quick Co., Ltd., in Manitoba.

While the Mickelson Chemical Co. and the Mickelson-Shapiro 
Co. were making and selling the poison, the plaintiff’s name 
“Anton Mickelson,” was placed underneath a printed certificate 
on the packages alleging that the poison was manufactured under 
his personal supervision. The name was in script and purported 
to be a fac-simile of Mickelson’s signature. The defendants 
placed on their packages the following paragraph :—

Beware of imitations. This package contains the original and genuine 
Kill ’Em Quick gopher iioison, a thoroughly tried and tested exterminator,
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iimnufactuntl by a secret prooow cxcltmivvly by un, from the original fonnula 
prepare*! and nol«l to iw by Anton Mickeleon, I teg. plianu't & dicin't.

Shapiro frankly acknowletlges that this was done ill order to 
sell the defendant’s goods anti, in his own words, that “it was 
intended as a guarantee to the public.” lie says that the public 
has I urn used to seeing that signature on every package put up 
since 1607, that it is something the people are accustoms! to 
seeing on the package. He also says: “If we left it off and a 
competitor put it on, great harm would come to us.”

Shapiro was asked: “When you say competitor, you mean 
Mickelson? A. “Yes, as a com|H*titor of ours; and the public 
having been used to seeing that fac-similc signature as part of our 
get up, and not siring it any longer, would naturally think that 
the competitor's goods were our g<xxls, and we would lose business 
on that account.”

Shapiro claimed that he had the right to use Mickelson s 
signature because he bought the assets of every description and 
the gtxxlwill of the Miekclson-Shapiro Co. The bill of sale from 
the receiver pur)x>rtfd to convey to Shapiro the right to use the 
signature of Mickelson, but it is certain that the latter never gave 
to the Mickclson-Shapiro Co. the right to use his signature as 
the defendants are now using it, anti the receiver of the former 
company never jxwscsscd the property in the signature which 
it is claimed he conveyed to Shapiro.

The trial judge has fount! that the preparation sold by the 
defendants is “not by any means identical with the pre|>aratioii 
sixrificd in the original formula prepured by Mickelson and used 
by him when acting for the Mickelson Chemical Co., and the 
Hulxtctpicnt companies in the Tinted States.”

He also finds that defendants use about 15% of sugar in their 
preparation whereas little or no sugar had ever Ixm used by 
Mickelson. “One result of this change,” he says “is that the 
defendant's pre|iaration, when subjected to damp surroundings, 
becomes hardened into a solid mass anti rendered almost useless.” 
He further finds that the plaintiff never sold or transferred to the 
Mickelson Chemical Co. or any other company the right to use 
his signature on their packages anti advertisements, anti that 
such use is wholly unauthorized by the plaintiff.

1 see no reason why this court should interfere with the atmve 
findings. But the defendant claims that even if the use of the
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signature is unauthorised, the plaint iff is not entitled to an injunc
tion to restrain the defendant from using it in the manner he is 
doing. Clark v. Freeman (1848), 11 Bcftv. 112, 60 E.R. 750, is 
relied upon as an authority supi>orting this proposition. In that 
ease I xml Ixmgdale declined to restrain l»y injunction the adver
tisement and sale by the defendant of a quack medicine under the 
name of “Sir J. Clark's Consumption rills.’’ Sir J. Clark was 
an eminent physician ami claimed that the defendant's unauthor
ised use of his name would injure liim in his profession. The 
injunction was refused on the ground that the court would not 
interfere to prevent the publication of a liliel. Clark v. Freeman 
lias been discredited in later cases, and is no longer an authority. 
In Maxwell v. Hogg (1867), L.H. 2 Ch. .107, at 310, Lord 
Cairns said:—

It always appeared to me tlat Clark v. Furman might have been 
decided in favor of the plaintiff, on the ground that he hail a property in 
hie own name.

This was approved in Springhead S/tinning Co. v. Riley (1868), 
L.R. 6 Kq. 551, 561, and in IHxon v. Holden (I860), L.R. 7 Bq. 
488. In Re Rivière’* Ttade Mark (1884), 26 Ch. I). 48, a ease in 
the Court of Appeal, lx>rd Selltome, at p. 53. said of ('lark v. 
Freeman:—

That caw has seldom Iwen citeo but to be disapproved. Could not a 
professional man be injured in his profiwsion by having his name associaU-d 
with a quack medicine ?

In Pollard v. Photographic Co. (1888), 40 Ch. 1). 345, North, J., 
restrained the publication by a photographer of photographs of a 
lady taken by him. Clark v. Freeman was cited but not regarded.

In Liverpool Household Storea v. Smith (1887), 37 Ch. D. 170, 
a decision of the ( ’ourt of Appeal, it was held that, since the passing 
of the Judicature Act, the court has jurisdiction to restrain the 
publication of a trade liliel, although this jurisdiction should only 
be exercised in the clearest case's. The jurisdiction of the court 
to restrain by injunction the publication of a lilwl is upheld in the 
following cases; Honnard v. Perrynum, [1801] 2 Ch. 260; Quartz 
Hill Conmdidaled Hold Mining Co. v. Heall (1882), 20 Ch. I). 501; 
Munson v. TUHsouds Limited, [1804] 1 Q.B. 671.

The present is not an action to restrain the publication of a 
liliel. I only mention the authorities relating to that subject to 
shew that Clark v. Freeman is no longer an authority and that
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the power of the court in regard to applying the remedy of injunc
tion has received a wider interpretation.

The plaintiff was the inventor of a preparation for destroying 
gophers and similar pests which appears to have lieen most success
ful, with the result that the use of his name in connection with 
that preparation attained a wide notoriety, and his name itself, 
especially as it apjieared in his printed signature, liecame a 
valuable property to him. Shapiro, with whom he was associated 
in the Mickelson-Shapiro Co., acquired from the receiver of that 
company its assets, and the formula for making the gopher 
|M>ison. It is not shewn that the exclusive right to the formula 
was parted with by the plaintiff. The defendants, who acquired 
their rights through Shapiro, found that it would he of great 
advantage to them in selling their product to have a fac-eimile 
of the plaintiff’s signature printed on their trackages in the manner 
aliove set forth. Shapiro says this “was intended as a guarantee 
to the public." It was in fact, an artifice by which intending 
purchasers would lie induced to buy defendants’ goods on the 
strength of the well-known signature of the plaintiff appearing on 
the packages. The value and importance of the fac-eimile signa
ture of the plaintiff on defendant's jiackagcs are amply proven by 
Shapiro's evidence. The plaintiffs’ name and signature had a 
very considerable value to himself in connection with his business 
and trade of manufacturing gopher poisons.

The trial judge has found that the preparation sold by 
defendant is not at all identical with the original formula used by 
Mickeleon. It was by means of the goods manufactured under 
this original formula that Mickelson acquired his reputation. 
A]»rt from the objection which he might well take to having his 
name used in an artifice designed to mislead the public, he would 
most certainly suffer sulistantially in his business of manufacturing 
gopher jioison if rival manufacturers used his name and signature 
on their jmckages to help sell their goods in competition with his. 
I quite agree with the trial judge that it is immaterial that the 
plaintiff does not himself sell the gopher poison to the public. 
It is clear that he is much interested in the Prairie Chemical Co. 
Ltd. He manufactures the |wison for that company and the 
company sells it. Anything that reduces its sales is a direct 
injury to him. If their market is interfered with and restricted
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through the abuse of the plaintiff's signature by the defendants, 
the plaintiff suffers damage through the falling off of sales.

There is also the danger that the value of the goods made hy 
him may, if s free use of his name is permitted, lie depreciated by- 
goods of an inferior quality being offered for sale with his name 
upon them.

The defendants’ contention that the right to use plaintiff's 
name on their package* was transferred by the receiver of the 
Miclteleon-Shapiro Co. to Shapiro and hy the latter to the 
defendants is quite untenable. The name of “Mickelson" did 
not fonn part of the trade mark registered in 1909; see Mickeloon 
Shapiro Co. v. Mickelton Drug <fc Chemical Co.. 15 Can. Ex. 276, 
282. The receiver had no power to transfer to Shapiro the right 
to use the signature of the plaintiff. The made-up packages of 
the old Mickcluon-Shapiro Co. had, no doubt, to he disposed of 
and these Imre the script signature of the plaintiff, but when 
these had lieen sold and the company had liecome defunct, the 
purchaser of its assets, etc., had no right to use the plaintiff's 
signature for any purpose without his consent.

1 would affirm the judgment of the trial judge and dismiss the 
appeal.

Cameron, J.A.:—This action is brought for an injunction to 
restrain the defendant company from making use of the plaintiff's 
fac-simile signature in connection with the manufacture or sale 
of a gopher poison. The defendant company acquired the assets 
and good-will, including the formula, of the Mickelson-Shapiro 
Co., a Minneapolis company, by conveyance from the receiver 
of that conqiany to Leo Shapiro, who formed the defendant 
conqiany in Manitoba and transferred to it the assets in Canada 
received under such conveyance. The history of the transfers 
from the plaintiff, the original discoverer of the formula, through 
various intermediaries down to the defendant company, is set out in 
the judgment of Galt, J., who tried the action and gave the plain
tiff the injunction prayed for and 110 damages. (23 D.L.R. 451.)

It appears that the defendant company has discontinued the 
use of the plaintiff’s signature, and does not intend to resume it. 
This apparently resolves the questions in appeal largely into a 
matter of costs. It is asserted, however, that use has I men made 
of the judgment ap|iealed from in advertising goods in which the
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plaintiff has an interest, and, in any event, the parties are entitled 
to a determination of the issues raised.

In the year 1908, the plaintiff, as manager of the Mickelson 
Chemical Co., placed on one side of the package containing the 
gopher poison a certificate liearing his fac-eimile signature to 
which were subjoined the words “registered pharmacist and 
chemist,” and a statement asserting that the poison was manu
factured under his personal supervision. Sulwequently, while 
the receiver was in control, a change was made which was adopted 
by the defendant company when the Canadian assets wen. trans
ferred to it, so that the certificate atwve referred to l>ecame a 
simple statement that the poison in the package was the genuine 
and original poison and that it was manufactured by a secret 
process from the original formula prepared and sold by “Anton 
Mickelson, registered pharmacist and chemist,” the name lieing 
printed es a fac-similé of Mickelaon’s signature.

The i lain tiff alleges in his statement of claim that in the year 
1814 he commenced and is still carrying on business as a manu
facturer and vendor of gopher poison in the City of Winnipeg. 
These are not, however, the farts as they appear in the evidence. 
A gopher poison, called “My own gopher poison," was manu
factured and put on the market originally by the Mickelson Drug 
A Chemical Co. Ltd., and then by the Prairie Chemical Co., an 
American company. This company was subsequently incorpor
ated under the Dominion ( ompaniee Act in July, 1917, as the 
Prairie Chemical Co. of Canada Ltd., of which the plaintiff 
himself and a few others were stockholders, and which continued 
the manufacture of “My own gopher poison" under the su)>er- 
viaion of the plaintiff. It might be inferred from the evidence 
that whatever rights the plaintiff had were transferred to the 
Prairie Chemical Co. and subsequently to the Prairie Chemical 
Co. Ltd. He certainly has not established that he has I wen 
since 1914 a manufacturer and vendor of gopher poison in 
Winnipeg. He does not allege, and he fails to establish, that he 
is still the owner of those rights and assets and that he parted 
with them for a time to the companies named for a consideration, 
with a reversion of those rights to himself after the expiry of the 
period. These circumstances appear to me to distinguish this 
case from those appearing in Warwick Tyrt Co. v. New Molar &
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General Rubber Co., (1910) 1 Ch. 248. At p. 256, Neville, J.,
sayi:—

If the Warwick Tyre Co. had |>arted finally with their rights in the naine, 
they could not sue; but they have not done so. They have given another 
company certain rights for a particular time, the right to lie determined after 
the lapse of a certain number of years; subject to another company having 
the right to manufacture and sell the goods for them, the right to the trade 
name appears to me to remain vested in the plaintiff company, and I think 
they and, as it seems to me at present, they alone can sue for the protection 
of their trade name.

On the above facta Neville, J., gave the Warwick Tyre Co. the 
relief asked for, hut, in niv opinion, it is difficult to sec how the 
decision in that case can lie made applicable to this. We have, 
therefore, an action where the plaintiff has failed in hi* evidence 
to substantiate the allegations concerning the all-important 
matter of his right to recover, ami, as it appears to me, the con
clusion that he must fail on this ground in his action cannot lie 
avoided.

It was argued for the defendant on this appeal that the right 
to the use of the fac-simile signature was acquired under the 
management of the plaintiff during the vears 1908-1913, by the 
Miekelson Chemical Co. and its successors ; that the fac-similé 
signature was used as and liecame part of the get-up of the package, 
and thus liecame so identified with the business as to become part 
of the goodwill, and I agree with this view.

It is contended that these rights (including the use of the 
signature) which unquestionably belonged to the Miekclson- 
Shapiro ( o. passed from it to the receiver in the Minnesota courts 
and from the receiver to the defendant by bill of sale, which seems 
perfectly adequate for the purpose. The only question to my mind 
on this branch is, as to the rights acquired by the receiver. Under 
our King’s Bench Act the court has |xiwer to ap|xiint a receiver 
whenever it may be “just or convenient” to do so. The object 
sought in the appointment is to provide for the safety of property 
1 lending litigation, or during the minority of infants, or to preserve 
property in danger of I icing dissipated or destroyed by those 
entrusted with it. Kerr on Receivers, p. 4. This is sulistantially 
the law' in the United States. See 34 Cyc. 17, 18, which we are 
entitled to look at under s. 32 of our Evidence Act, V. 65 R.S.M, 
The receiver, to the extent of the debtor's interest in the property, 
has lieen held to stand in the shoes of the debtor, 34 Cyc. 191.
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A Kale and disposition of property in the hands of a receiver may 
be made with the approval of the court. Ib. 309. Certified 
copies of the order appointing the receiver (under which he is 
authorised to “hold, preserve and manage ... all of the 
franchises, property and assets" vested in him by law and the 
said order) and of other documents are filed together with the 
original bill of sale from the receiver to Shapiro ami from Shapiro 
to the defendant company. The plaintiff was a party to the 
receivership proceedings, and he does not appear in the record 
so far as appears to have made objection to them. In my judg
ment, the receiver acquired, under the law and the order ap|x>inting 
him, all the rights, property and assets of the Miekelson-Shapiro 
Co. and I would take these to include the right to the use of the 
autograph fac-simile signature as part of the get-up and, therefore, 
part of the goodwill.

Attempted definitions of “goodwill” are more or lew vague, 
but we have the authoritative judgment of Ix>rd Hatherley, then 
Page-Wood, V'-C’., in Churton v. Douglas (1859), 28 L.J. Ch. 841, 
at 845:—

Goodwill (he there said) I apprehend must mean every advantage— 
affirmative advantage, if I may so express it, as emit rusted with the negative 
advantage of the vendor not carrying on the business himself—that has l>een 
acquired by the old firm in carrying on its business, everything connected 
witli the premiNw. or the name of the firm, and everything connected witli or 
carrxing witli it the benefit of the business.

This judgment has l**en generally approved. See Trego v. 
Hunt, (1896] A.C. 7, p. 17. The above passage is also cited in the 
note to 20 Cye. 1270, and in Allan on Goodwill, p. 8, and else
where. Ixird hldun’s definition in Cruttvrell v. Lye (1810), 17 
Vee. 335, 34 E.R. 129, is undoubtedly “too narrow;" per Lord 
Herschell in Trego v. Hunt, [1890] A.C'., p. 17. See the judgment 
of Ixmls Macnaghten and Lindley in Commissioners of Inland 
Retenue v. Muller <fr Co.’s Margarine Co., [1901] A.C. 217:—

It is obvious, therefore, that a trailer has much the same right in res|x*ct 
of his trade name, the get-up of his goods and all the other distinctive badges 
and description by which goods are known to be his, as he has in respect of 
his trade marks, although the latter is called a right of property, anil the 
former commonly, but not invariably, denied that title. Kerly on Trade 
Marks, 4th ed., p. M3. Matters connected with the get-up and distinctive 
badges and description are practically on the same footing as trade marks 
wliich can still be acquired by use (».c., apart from registration). Ih., 373, 370.
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A trader may still acquire the rigid to a trade mark within the United 
Kingdom by user, per Stirling. J., in Sen Sen Co. v. Hritten, 11899] 1 Ch. 092. 
at p. 094.

Title to a trade mark . . . may he assigned and transmitted together 
with the goodwill of the business. Kerly, p. 384.

It was argued that an this was a sale by a receiver and not by 
a vendor, the purchaser acquired, so far as the signature was 
concerned, really no rights whatever, and tard Macnaghten in 
Trego v. Hunt, supra, was quoted. There he says (p. 23):—

There is all the difference in the world between the ease of a man who 
sells what takings to himself, and reeeives the consideration, and the man 
whose pro|ierty is sold without the consent by his trustee in bankruptcy, and 
who comes under no obligation, express or implied, to the purchaser from the 
trustee.

But that broad statement must ta read with reference to the 
facts in Trego v. Hunt, a case where the goodwill of a business 
having l>een sold, it was held the vendor may still set up a rival 
business, if he has not taund himself to the contrary by express 
stipulation, but he may not go so far as to steal away his former 
customers. The decision of Lord Jessel referred to was in Walker
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v. Mottram (1881), 19 Ch. D. 355, where he held that the rule in 
Labouchere v. Dawson (1872), L.K. 13 Kq. 322, that, while in the 
case of a voluntary sale the vendor of the goodwill of a business 
is precluded from soliciting its former customers, cannot ta 
extended to the case of a purchaser from a trustee in bankruptcy. 
It follows that tard Macnaghten*s statement is of no application 
here. Other cases, such as Thynne v. Shove (1890), 45 Ch. D. 577, 
hold that a purchaser of a goodwill has the right to use the name 
of the vendor but not so as to expose him to liability. But there 
is no question that
upon the death or bankruptcy of a trader, his trade mark may be sold with the 
goodwill of his business by his executors or trustees: Kerly 392. If the trus
tee in bankruptcy of a trader sells the goodwill and trade marks of the latter's 
business, the trailer has no right to continue to use the marks. 76., p. 404, 
citing Hammond v. Hrunker (1892), 9 K.P.C. 301, and Hudnun v. (Mtorne 
(1870), 39 L.J. Ch. 79.

tard ('ranworth laid it down in Leather Cloth Co. v. American 
Leather Cloth Co. (1865), 11 H.L.C. 523, at p. .534, 11 E.R. 1435:— 

1 further think that the right to a trade mark may, in general, treating it 
as property or as an accessory of property, be sold and transferred upon a 
sale and transfer of the manufactory of the goods, on which the mark has been 
used to be affixed, and may lawfully be used by the purchaser.

My conclusion, therefore, is that the right to the use of the
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fac-eimilc signature was acquired as part of the get-up of the 
package hy the Mickelson-Shapiro Co. as alxive indicated, and 
passed to the receiver with the goodw ill and other assets and from 
the receiver ultimately to the defendant conqiany.

What rigid of pro|>erty has the plaintiff in the use of his name?
Then- is no proper!\ in » name. Iieeauee every limn, aecofriing to F.nglisli 

law. is enlilksl to hide under any nans- that he |4eaaea. whether it be hia own 
or is it provided only that lu-do not adopt a name or style by which the publie 
are induced to believe that tliey are dealing with some other |s*rson, or obtain
ing the goods of some other maker. Allan on Goodwill, 21.

The only rigid the Kngliah law recognises in any name or mark oilier 
than a registered trade mark is the right of a |a*raon who uses aucli name or 
mark to |wevent others using the same so as to deeeive the publie into think
ing that the business carried on by such [arsons and the gisais sold by them 
are his. 27 Hals. 744, referring to fforfifiiiriig v. WimAiiiii, 11 KtHt] A.C. IDS.

The court exerriarw its jurisdiction for the protection of property rather 
than of personal feelings and dies not in general interfere to protect a nun- 
trader or one who in fart is ms trading under or using tie name in question 
or some similar name. 27 Hale. 748.

The only remedy, therefore, of the plaintiff is a "passing off" 
action and in that action it must lie established that this defendant 
has used the trade name, mark or get-up of the plaintiff’s goods, 
in such a manner as to lie calculated to induce the public to believe 
that the infringing goods are the goods of the plaintiff. Ib. 707- 
7(18. Hut the foundation of the action is destroyed if it does not 
appear that the plaintiff has manufactured goods himself (or 
through an assignee as in the Warwick case) otherwise it is impos
sible to shew damage.

I concur with the judgment of Fullerton J.A., and would allow 
the appeal.

Hauoart, J.A.;—I think sulwtantial justice would lie done 
between the parti» by the judgment of the trial judge. The 
defendants, (ap|iellanta) after two days’ argument, say tliat they 
do not want to use, or intend to use, the signature on the I sixes, 
the right to which they have I men asserting. The whole con
troversy is now only as to costs.

I would affirm the judgment of the trial judge and dismiss the 
appeal.

Fullerton, J.A.:—The facts are set out fully in the reasons 
for judgment of the trial judge. The action is framed as a" passing 
off" action only.



46 DA.*.] Dominion I .aw Huroinw. 633

The plaintiff allege* that he in a manufacturer of gopher 
poison; that in the year* 1909 to 1913 having a secret formula for 
the manufacture of a peculiarly efficacious gopher |x>ison, he was 
engage. 1 by the Miekelaon'e Kill ’Km Quick Co. for the punxxse 
of manufacturing for the *aid company the xaiil gopher poison; 
that it wa* arranged Ix-tween the «aid company and the plaintiff 
that the packets of the «aid gopher poison «old by the said Mickel- 
son Kill 'Km Quick Co. «hould have endorsed upon them a 
certificate or statement that the said gopher iioiaon was manu
factured uniler the |x-rsonal »u|iervi*ion of the plaintiff over the 
signature of the plaintiff, as registered pharmacist and chemist, 
rending as follows:—

Kill-KmXjuirk (in|ihcr I’niami is a thoroughly tried anil tealwl extemin- 
ator; it is |xt-parrri from a fonnula discovered hy amt ia manufaciurcil 
Uletcr tile |a*rwinal euia-rvision of

Anion Miekelaon,
Registered plmnimrixl and ehelnial.

I’laiiitiff further alleges that in January, 1914, he commenced 
and is still carrying on business as a manufacturer and vendor of 
gopher |Kiiaon at the City of Winnipeg, that the defendants haw 
lieen and an- doing business in the City of Wihiii|xig as manu
facturers and vendors of gopher |xiison, ami an- using subjoined 
to anotlier and wholly different and an untrue statement, an 
imitation of the plaintiff's signatun- or autograph as n-gislereil 
pharmacist and chemist in the same position on the packets of 
gopher ixiiaon which they are now vending as the |xr«ition pre
viously used for the plaintiff's certificate and having a similar 
ap|x-arance thereto, and that such use of plaintiff's signatun- is 
wholly unauthorised, is calculated to deceive and is Is-ing used 
with the intention of deceiving and actually dix* deceive the 
IHihlic, and the defendants are ihen-by reaping a great Ix-nefit 
to themselves to the groat detriment and lose of the plaintiff,

Further, the plaintiff alleges that in consequence of the 
defendants’ use of the plaintiff’s signature or autograph, the mind 
of the fiuhlic has Ix-comc confused, as to wliether the gopher 
ixiison offered for sale by the defendants is actually manufactured 
and sold by the plaintiff or not, and the plaintiff has in consequence 
suffered great loss of trade, and has suffered damages on this 
account hy reason of the defendants' gopher poison lieing purchased 
by the public when intending to purchase the plaintiff’s gopher 
poison.
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The claim for relief include» an account, damage» and an 
injunction restraining the defendant», their servant» or agents 
from making use of the plaintiff’s signature or any imitation 
thereof in connection with the manufacture or sale of gopher 
poison or at all.

The obvious answer to the plaintiff’s action as framed is that 
the plaintiff has never at any time manufactured or sold gopher 
poison in packages Ijcaring a certificate or device similar in any 
respect to the one complained of. In fact, the plaintiff has sold 
no gopher poison of any kind since 1908.

In Lawmn v. Bank o/ London (1856), 18 C.B. 84, 139 E.R. 
1296, an action to restrain the defendants from usurping the name 
of the plaintiff bank, a demurrer was allowed !Lerauae the declara
tion did not allege that the plaintiff had carried on business as a 
banker, but only tiiat he hail ctqiended money in advertisements. 
Willes, J., said: “No action, could, 1 apprehend, lie maintained 
for the sale of goods branded or stamjied with another manu
facturer’s mark, which mark had never lieen put forward to the 
world by the party complaining of the misuser of it."

The trial judge refused relief on the basis of a "passing off" 
action. He holds, however, that “the defendants never acquired 
and do not possess any right to the plaintiff’s signature nor any 
right to claim over that signature, and contrary to the fact, that 
their gopher poison is manufactured from Mickelson's original 
formula,” grants an injunction as prayed and $10 damages for the 
infringement of the plaintiff’s legal rights to his signature.

The judge has found as a fact that the poison sold by the 
defendants is not identical with the prêt Miration specified in the 
original formula prepared by Mickelson, and used by him when 
acting for the Mickelson Chemical Co. and other companies in 
the United States, in that the defendants now utilise aliout 15% 
of sugar in their preparation, whereas little or no sugar had ever 
been used by Mickelson.

With all deference, I am of opinion that there is no sulwtantial 
difference. Mickelson says that in his formula there was no 
sugar, Shapiro says that there was, and that so far as sugar was 
concerned it was merely a question of sweetening so that it would 
be tasty to the gophers. He says that the company sometimes 
used saccharine instead of sugar when it was cheajter, and that 
saccharine is almut five hundred times sweeter than sugar.
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From 1W)7 to 1913 the Mickelwn Kill ’Em Quick Vo., wliuac 
nanie wan afterwards changed to the Mickelaon-Shapiro Vo., uaed 
ae a part of the get-up of the packagea in which their gopher jioison 
waa aold, the atatement, or what for convenience we will call the 
certificate, previously referred to oxer the fac-einiile signature of 
Anton Mickelaon. During all tlieae year», Mickelaon waa an 
officer of the company, waa fully aware of and acquiesced in the 
uae of Ilia signature.

In Novemlier, 1913, the Mickelaon-Shapiro Vo. went into the 
hands of a receiver, one Henry Doerr. As such receiver, Doerr 
continued the business, changing the form of the certificates on 
the packages as follow».—

This package contains Uic original and genuine Kill-EmAJuivk gopher 
I * hi,, ,|| a tin,roughly tried and teeteil extmninator, manufactured by secret 
process exrluaively by ua, from the original formula prr|iaml and sold to us 
by

Anton Mickelaon,
Registered jihannariat and chemist.

In Noventlier, 1916, tlie receiver, untler the order of the court 
aold to 1-eo Shapiro:—

As an entirety alal as a going concern, all of the |tropcrty of every char
acter and deecri|itioii. including all franchisee, uaaeta. formulae, trade marks, 
trade names, guodwill, ami all tangible tweets in my hainle and under my 
control belonging to Mirkelsnn-Hliaiàm Co., or in which said company is 
now or has lieen interested in. awl all contracts, rights awl privileges awl all 
other property of every kind and description now in my liamls or under my 
control ae receiver of and now or at any time la-longiiig to said Mickelaon- 
Shapiro Gi.

Leo Shapiro by bill of sale dated December 30,1915, transferred 
to the defendants all the Canadian property and rights no acquired 
by him.

The defendant company thereby acquired the right to uae 
in Canada Ute formula for making "Mickelson's Kill 'Em Quick 
gopher poison" and any trade mark which the Mickelson-Shapiro 
Vo. were entitled to uae in connection with the sale of gopher 
poison to identify and distinguish it from the gopher poison sold 
by anyone else.

The authorities shew that it is not necessary that the goods 
should lie in the market with the mark affixed for any definite 
time. It is sufficient to entitle a trader to protection for his mark 
that he has offered goods for sale with the mark so attached, and 
that it will, when known, indicate his connection with the goods.
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Now the Mickelson-Shapiro Co. used the trade mark with the 
certificate and signature complained of for at least 5 years, and 
in an action recently tried in our courts, a perpetual injunction 
was granted restraining the Mickelson Drug and Chemical Co., 
with which the plaintiff was prominently connected, from using 
the words “Mickelson’s Kill ’Em Quick gopher poison” in connec
tion with the sale by them of gopher poison.

The certificate complained of, with the slight alteration above 
alluded to, equally fonned a part of the get up, badge or description 
by which the plaintiff’s business and goods are known to be theirs. 
While it is not necessary to express an opinion on the point, it 
may well lie that if the plaintiff should attempt to sell gopher 
poison with a similar certificate attached, he would be restrained 
from so doing.

Apart altogether from this consideration, what authority is 
there for holding that a private individual not engaged in trade 
can restrain another from making use of his name, where such use 
is not calculated to expose him to risk or liability?

In 27 Hals. 744, the law is laid down as follows:—
The only right the English law recognizes in any name or mark other 

than a registered trade mark is the right of a person who uses such name or 
mark to prevent others using the same so as to deceive the public into think
ing that the business carried on by such persons and the goods sold by them

DuBoulay v. DuBoulay (1869), L.R. 2 P.C. 430, was an action 
for a declaration that the name DuBoulay assumed by the 
defendant, l>elonged to the plaintiffs and their family. Lord 
Chelmsford said, at p. 441 -

In this country we do not recognize the absolute right of a person to a 
particular name, to the extent of entitling him to prevent the assumption of 
that name by a stranger. The right to the exclusive use of a name in con
nection with a trade or business is familiar to our law; and any person using 
that name, after a relative right of this description has been acquired by 
another, is considered to have been guilty of a fraud, or at least of an invasion 
of another's right, and renders himself liable to an action; or he may be 
restrained from the use of a name by injunction. But the mere assumption 
of a name which is the patronymic of a family, by a stranger who had never 
before been called by that name, whatever cause of annoyance it may be to 
the family, is a grievance for which our law affords no redress.

In Routh v. Webtter (1847), 10 Beav. 561, 50 E.R. 698, the 
provisional directors of a joint stock company, having without 
the authority of the plaintiff published a prospectus stating him 
to be a trustee of the company, were restrained by injunction.
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The devision was based on the ground that the plaintiff was 
exposed to some risk by the unauthorised act of the defendant in 
using his naine.

In Clark v. Freeman, 11 Beav. 112, the defendant Freeman, 
a chemist and a druggist, advertised certain pills as “Sir J. Clark's 
Consumption Pills.” One advertisement published in the public 
papers by him was as follows: “By Her Majesty, the Queen's 
permission, Sir James Clark’s consumption pills.”

Sir Edward Clark, who was a very eminent physician practising 
in London, applied for an injunction to restrain the defendant 
from selling or exposing for sale or procuring to lie sold any pills 
or other medicines described as or purporting to be those of the 
plaintiff, and from publishing or circulating advertisements so 
contrived or expressed as to represent that any medicine sold by 
the defendant was so sold by him as the agent or on tiehalf of the 
plaintiff. The evidence shewed that no jierson of the name of 
Sir J. Clark was in practice in England or known in England as 
a medical man.

Lord Langdale, M.R., refused to grant an injunction. At p. 
119, he says:—

If Sir James Clark had been in the habit of manufacturing and selling 
pills it would be very like the other cases in which the court has interfered 
for the protection of property. . . . The case of the defendant is disgrace
ful; but I think the granting the injunction in this case would imply that the 
court has jurisdiction to stay the publication of a libel, and I cannot think 
it has.

The decision in this case has been severely criticized in a 
number of subsequent cases.

In Kerly on Trade Marks, at p. 538, it is said that:—
It has always been considered that a narrow new was taken of the facte 

of this case, as the sale of pills under a well-known doctor’s name is eminently 
calculated to suggest that the pills are prepared according to his directions, 
and to injure hie practice if they do not meet with a favourable reception by 
purchasers who are or might become his patients.

Lord Cairns, during the argument in Maxwell v. Hogg, L.R. 2 
Ch. 307, at 311, said that it might have been decided .in 
favour of the plaintiff on the ground that he had property in his 
own name.

During the argument in Levy v. Walker (1879), 10 Ch. D. 436, 
Jessel, M.R., put the following question to counsel:—

Is there any authority shewing that a man has such a property in his 
name that he can prevent another person from using it where the principle
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of trade mark does not come in, except the dictum in Maxwell v. Hogg, itu/tra, 
which does not seem to have been well considered. A man can assume what 
name he pleases.

While in the ease of Re Rivière’« Trade Mark, 26 Ch. D. 48, 
Lord Seltfome, at p. 53, said that Clark v. Freeman had seldom 
been cited but to be disapproved—the reason for such disapproval 
being that a professional man might well lie injured in his reputa
tion by having his name associated with a quack medicine.

In Diakêou v. Holden (1869), L.R. 7 Eq. 488, the publication 
of a notice stating that the plaintiff was a partner in a bankrupt 
firm was restrained.

In Walter v. Ashton, [1902] 2 Ch. 282, a dealer in goods having 
advertised his goods in a manner which satisfied the court that he 
intended the public to believe that the proprietors of the “Times” 
newspaper were either the vendors for whom he acted as manager, 
or partners, or in some way responsibly connected with the sale 
of “Times” Cycles, an injunction was granted.

From an examination of the authorities cited on the argument 
and other authorities, I am of opinion that the law applicable to 
the case now under consideration is correctly stated by Byrne, J., 
at p. 290, where he says:—

Now, us I have said, this not being a case as between rival traders . . . 
it is not enough to shew a probability of deception of the public for the pur
pose of this interlocutory injunction, or to shew that ixîrsons may be deceived 
into thinking that these cycles are the manufacture or the property of the 
“Times” newspaper; that alone would not be sufficient for the present purpose. 
I think you must shew some probable risk of injury by what has been done.

The principle is clear enough; the court does not grant an injunc
tion to restrain the use of a man’s name simply because it is a libel or calcu
lated to do him injury; but if what is being done is calculated to injure his 
property and the probable effect of it will be to ex|>ose him to risk or liability; 
then, if I rightly understand the law of this court, an injunction is the proper 
remedy. ... So that in considering what kind of liability will justify 
interference, I think the court will be careful to see that the suggested liability 
was not something merely visionary or shadowy.

Byrne, J., arrived at the conclusion that there was such a 
reasonable probability of the “Times” being exposed to litigation, 
and possibly of being made responsible as to justify the granting 
of an injunction.

In the case at Bar I am unable to discover that there is the 
slightest possibility of the plaintiff being exposed to any risk or 
liability by the use of the signature “Anton Mickelson” on the



46 D.LJL] Dominion Law Reports. 639

packages of gopher poison sold by the defendants, and it appears 
clear from the authorities that in the alwence of some possible 
injury being occasioned by the use of a name an injunction will 
not l>e granted.

I would allow the appeal with costs, and dismiss the action 
with costs.

Affirm’d by an equally divided court.

HALL MOTORS Ltd. v. F. ROGERS A Co.
Ontario Supreme Court, Appellate Division, Mulock, C. J. Ex., Clute, It id dell, 

Sutherland and Kelly, JJ. December 18, 1918.

Contracts (§ IV C—350) — Sale or second-hand trucks — To be 
“properly overhauled”—Misrepresentation—Performance— 
Onus or proof—Liability.

On the sale of two V/i ton second-hand Sheffield motor trucks the 
vendor agreed to “properly overhaul trucks and turn them out in A1 
shape mechanically. The purchasers knew that they were getting old 
trucks that had been discarded by a mercantile company, and there was 
no misrepresentation or fraud. Held, that the contract was not to turn 
them out as good as new, but in first-class shape mechanically for second
hand trucks, and to succeed in a counterclaim for breach of the contract 
it must be shewn that the overhauling given them by the plaintiffs was 
not such as to put them in first-class condition mechanically for second
hand trucks, it was not sufficient to shew that they did not run satis
factorily.

The onus of proving that the supplying of other engines in the trucks, 
and of goods and services charged for, was in the endeavour to implement 
their contract to “properly overhaul the trucks and put them in A1 
shape mechanically, ' was on the defendant, and there was no evidence 

’ to establish this contention.

The following statement of the facts is taken from the judgment 
of Riddell, J.:—

This is an appeal by the plaintiffs, with a cross-appeal by the 
defendants, from the judgment of the County Court of the County 
of York (Coatsworth, Jun. Co. C.J.) whereby the plaintiffs' 
claim was dismissed with costs, the defendants’ counterclaim for 
1800 was dismissed without costs (reserving their right to bring a 
separate action thereon), and their first counterclaim was dismissed 
with costs except as to 131.43, for which they had judgment with 
Division Court costa—costs to be set off pro tanlo.

It is necessary to consider the frame of the action. It was 
begun by a specially endorsed writ claiming “1490.40 for work
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done for the said defendants "—the particulars seem to be copied
from a ledger account; they begin with

Account rendered................................. $197.64
and then items are added running 
from 10 cents to $225, amounting in 
all to.................................................. 859.00

A total of.................................... $1,038 64
Then appear three credits:

Contra account...................... $211.07
Carburetor allowance on

trucks.................................. 70.00
Allowance on installing......... 267.17

----------- 548.24
Balance.......................................... $490.40

An affidavit was filed by the defendants and also a statement 
of defence and counterclaim—these make no admissions but set 
out a purchase in April, 1916, by the defendants from the plain
tiffs of two “motor-trucks with a loading capacity of 3]4 tons” 
and in a perfect operating condition, non-delivery of one truck 
till September, a capacity of only 2 instead of 3J4 tons, want of 
perfect operating condition, agreement by the plaintiffs to install 
new engines in them, and deficiency of power in the new engines, 
with an allegation that the work charged for by the plaintiffs was 
really done on their own behalf to implement their contracts. 
So much for the statement of defence: the counterclaim, repeating 
the above statements, claimed damages for loss of the use of the 
said trucks and loss in the endeavour by the defendants to operate 
them. For this is claimed the sum of $1,433.63, and this is the 
"first counterclaim" referred to by the learned County Court 
Judge. It is further alleged in the counterclaim that the defend
ants had paid the plaintiffs the sum of $800 on account of the 
purchase-price of the trucks; a claim is made for the return of 
the $800, and this is the counterclaim dismissed without costs at 
the trial.

The plaintiffs join issue simply, and on these pleadings the 
case goes to trial.

The history of the transaction is given by the learned County 
Court Judge:—
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“It appears that they (the trucks) were lioth second-hand 
trucks and laid been owned by the ( anadiun Kairbanka-Morse 
Company, and 1 lielieve were old trucks, out of which the beet 
had lieen taken by the Canadian Fairbanke-Moree Company, 
because we find they sold them to Hrenant & Co., junk-dealers. 
There is no date given for that sale or how long it occurred before 
the date of the contract (exhibit 1). The next transaction was 
the sale by Iirenard & Co. to the plaintiffs of the two trucks for 
$1,250. The next was the sale by the plaintiffs to the defendants 
of both trucks, for which the plaintiffs asked the defendants, at 
first, $3,000, but finally reduced the price to $1,898, being $919 
each for the two trucks. It is rather difficult to understand a firm 
of the standing and position of the defendants ]>ermitting them
selves to believe that they could get good service out of two such 
motor-trucks, which had lieen evidently in use for a numlier of 
yeuis and discarded by the Canadian Fairbunke-Morse Company 
and sold by them to a firm of junk-dealers. It is quite possible 
that occasionally there may lie a good second-hand truck for sale 
in a bankrupt stock or something of that kind, but all circumstances 
here pointed to the putting of the defendants upon inquiry as to 
whether or not they were getting any value for their money, 
which appears to me very doubtful. There was apparently no 
misrepresentation to the defendants. They brought the trucks 
knowing them to lie old, second-hand trucks, which hail been 
used by the Canadian l'airbanks-Morse Company, and it was 
quite open to them to ascertain why they hail lieen discarded 
by that firm; and these circumstances, to my mind, have an 
important bearing upon the whole case.”

The only change I would make in the above statement is to 
say that it is impossible to believe that the defendants imagined 
that they were getting anything but old and almost worn-out 
trucks—and, to do them justice, they do not swear that they did. 
Mr. Francis Rogers saw the trucks—they were in the possession 
of the defendants before the purchase; no misrepresentations of 
any kind are alleged to have lieen made; the contract of sale was 
made by and lietween the parties at arms' length and without fraud 
or concealment. Then came the agreement in writing wliich the
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defendants pleail, and upon which they rely; the only important 
parte are as follows:—

"Hall Motors Limited agree to sell and F. Rogers A Co. 
agree to purchase two only 3^$ ton second-hand Sheffield motor
trucks, formerly owned by Canadian Fairbanks-Morse Co., on 
the following conditions.

"(1) Hall Motors Ltd. to properly overhaul trucks and turn 
them out in A1 shape mechanically.’’

It is alleged that the plaintiffs did not “overhaul trucks and 
turn them out in A1 shape mechanically," and it is mainly for 
i lam ages for breach of this contract of the plaintiffs that the 
counterclaim of 11,433.63 is made.

The contract-price for the trucks was *1,898; *300 in cash 
and a note for *1,598, renewable in part from time to time. But 
in this price was included *70, the estimated cost of Raphael 
carburetors, which were to be put in the trucks; it was agreed 
that this would he waived, and accordingly the defendants would 
be credited with *70. This is the second item of credit in the 
plaintiffs' statement.

After one of the trucks had been in use for a short time, it 
became manifest that the engines were not satisfactory, and an 
agreement was made that the plaintiffs should “install” other 
engines in the trucks,-at the defendants’ cost. The precise terms 
are differently stated by the parties. The plaintiffs contend that 
the defendants agreed to pay *225 for each substituted engine 
and also the cost of installing, and many of the items in the plain
tiffs’ statement are for the cost so computed.

The defendants assert that they were to pay *250 each for the 
engines, including installing. Whatever the truth, the parties 
agreed long before action that the price should be *250 each, 
including installing. Of course, the claim of the plaintiffs should 
have been put on that agreement; but, apparently for book
keeping reasons, the account of the defendants was left in its 
original shape, and *267.17 was entered on the credit side, “allow
ance on installing.” This is the third item of credit in the plain
tiffs' claim. The first item of credit is an account of the defend
ants against the plaintiffs—quite unconnected with the motor
truck transaction. It is admitted, as is the first item, "Account 
rendered, $179.64," in the plaintiffs' claim.
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L. F. Heyd, K.C., for plaintiffs.
George Wilkie, for defendants.
The judgment of the court was read by
Riddell, J. (after setting out the facts as alxwe) :—It must be 

obvious that there were only three questions to be tried: (1) the 
damages, if any, to which the defendants were entitled for breach 
of the primary contract; (2) the right of the defendants to recover 
the 1800 paid by them on their contract-price; and (3) the items 
of the plaintiffs’ claim (outside of the *179.04) and beyond the 
1500 admittedly due.

The learned County Court Judge found the first of the above 
questions in favour of the plaintiffs, and from that finding the 
defendants appeal.

The second question the learned Judge dealt with in a peculiar 
way; he has dismissed this part of the counterclaim without 
costs, but allowed a separate action to lie brought. This he 
should not have done without consem Lockie v. Townrhip of 
North Monaghan (1917), 12 0.W.N. 171; Tyrrell v. Tyrrell (1918), 
43 O.L.R. 272. We endeavoured to have the parties agree that 
the whole matter should be opened and tried in an action now 
pending. Such consent was not given. No imputation of mis
conduct or impropriety is made in respect of either counsel ; 
each, standing on his strict rights, acted as he conceived it to he 
iiest in the interest of his clients, which was his plain duty; and 
we must deal with the case as we find it on the facts and law.

Upon the admitted facts of the case this branch of the counter
claim could not possibly succeed; it is based upon the hypothesis 
that the sale of the trucks was null and void, to mention which is 
sufficient to shew its absurdity. The parties were dealing with 
certain known trucks; these certain trucks were bought and sold, 
the property passed; and there is no more reason for the conten
tion that the contract was void than for the conter'ion that when 
a certain known horse is bought the contract of sale is void if he 
does not come up to a warranty. The learned County Court 
Judge rightly dismissed this claim, but he should not have reserved 
leave further to litigate it: Lockie v. Townthip of North Monaghan, 
supra.

I cannot understand the course taken in respect of the plain-
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tiffs' claim. The learned County Court Judge lias dealt with it 
as though the plaintiffs succeeded only on their account rendered, 
1179.64 (which is admitted), and that the defendants had pleaded 
their admitted account of $211.07 as a set-off, under the Ontario 
Judicature Act, sec. 126, and has given judgment as directed by 
sec. 128 for the excess of $211.07 over $179.64, i.e., $31.43. But 
the account of $211.07 is not pleaded by the defendants as a set-off 
(a defect which we would readily correct by an amendment of the 
pleadings) ; and, what is much more important, the learned trial 
Judge lias entirely ignored the plaintiffs’ admitted claim for $500 
for the new engines, and also the $70 admittedly allowed to the 
defendants on the carburetors. (Of course, the plaintiffs could 
not, without the consent of the defendants, unless there was an 
agreement to set off, bring the $70 or the contra-account of $211.07 
into the action: Furniml v. Saunders (1866), 26 U.C.Q.B. 119; 
He Jenkins v. Miller (1883), 10 P.R. (Ont.) 95; Otterhout v. Fox 
(1907), 14 O.L.R. 599; but there is nothing to prevent the 
defendants allowing this to he done, and here they do not object.)

With the findings of the trial Judge, the judgment should have 
been for the plaintiffs, dismissing the defendants’ counterclaim 
and allowing the plaintiffs' claim at $398.57 made up as follows:—

Account rendered admitted........................ $179.64
New engines, including installing.............. 500.00

$679 64
Lees

Contra-account admitted.......... $211.07
Allowance for carburetors........  70.00

------------ 281.07

Balance ........................................... $398.67
This result, however, leaves quite out of account the items 

contained in the plaintiffs’ statement other than the admitted 
account, $179.64; and these items are now to be considered. 
These items are admittedly made up of: (1) $225 for each of the 
two new engines; (2) the installing of the same; and (3) certain 
other items unconnected with the engines and their installation. 
The first two classes of items must be disallowed, as admittedly
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they were replaced by the fixed sum of $500; but at the same time 
the third credit item on the plaintiffs’ statement, "allowance on 
installing $267.17," also disappears. There is no dispute that all 
the items were actually supplied, but the defence is that they were 
(at least mostly) so supplied in the endeavour on the part of the 
plaintiffs to implement their contract "to properly overhaul 
trucks and turn them out in A1 shape mechanically." The onus 
of proving this is on the defendants, and they admit that some of 
the items are properly chargeable. I can find no evidence to 
establish the contention of the defendants. The plaintiffs’ 
counsel has pointed out some 25 items, amounting in all to $111.40, 
wholly unconnected with the new engines and their installation; 
we have no evidence the other way ; and that sum should lie added 
to the plaintiffs’ judgment, making in all $31)8.57 + 111.40- 
$509.97. But the plaintiffs do not claim more than $490.40— 
quilibet renuntiare potent juri pro se introducto et inrito beneficium 
non datum—and they should have judgment for that sum with 
interest from the date of the writ, with costs here and Mow. 
They should, however, not lie limited to that sum if it lie found 
that the defendants are entitled to their counterclaim for breach 
of contract.

The learned trial Judge dismissed the counterclaim from the 
following considerations:—

“ When the defendants found that the trucks were not working 
and were not in A1 shape mechanically, according to the con
tract which the plaintiffs made with the defendants, then what 
was the defendants' duty? Was it not to return the cars to the 
plaintiffs anil tell them that they had not lieen properly overhauled 
and turned out in A1 shape mechanically, and therefore the 
defendants could not accept or use them? This, to my mind, the 
defendants ought to have done. Instead of that, they spent a 
great deal of time and took a great deal of trouble trying to fix 
these old cars up and nurse them along and make them satisfac
tory, all of which was probably very praiseworthy between two 
friends; but, when they cone into Court for a legal decision, I 
am bound to find that the defendants had no right to do as they 
did with the cars and spend so much time upon them, and pay the 
bill for repairs and be out of service of them in the manner set out; 
and that, failing to return the cars at once to the plaintiffs, which
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they might have done in pursuance of the contract, they are not 
entitled to recover the amount of their first counterclaim against 
the plaintiffs."

It is impossible to support the conclusion arrived at by the 
reasons given—if the defendants intended to repudiate their 
purchase and claim that the contract was void, they might well 
tender back the trucks and demand their money back; but that 
they did not intend to do, they intended to remain owners of the 
trucks and to rely upon the contract. Upon the facts of this case 
they could not do otherwise.

By acting as they did, they did not deprive then selves of the 
right to sue for damages for breach of the express contract; and, 
if they have established a breach and consequential damages, they 
are entitled to judgment on this counterclaim. Even if the case 
had been, as suggested but hardly argued, that the trucks did not 
answer the description, the proper course was to sue on the agree
ment after they had lieen used by the defendants as their own: 
Behn v. Burncss (18G3), 3 B. & S. 751, 122 E.R. 281; New Ham
burg Manufacturing Co. v. Webb (1911), 23 O.L.R. 44; Hill v. 
Rice Lewis & Son Limited (1913), 12 D.L.R. 588, 28 O.L.R. 300, 
and cases cited.

Nor, as was also suggested, < uld it be that the learned trial 
Judge looked upon the trucks as not of value, and, by setting off 
the items of the plaintiffs’ cl m which he omitted to dispose of 
against the exjiense to wl the defendants had been put, lie 
thought he was doing substantial justice. There is no semblance 
of such an idea in the reasons for judgment: and of course the 
trial Judge knew that he sat not to give to the parties substantial 
justice in the abstract but substantial justice according to law : 
Gardner v. Merker (1918), 44 D.L.R. 217, 43 O.L.R. 411. In a 
court of justice every litigant is entitled to every right the law- 
gives him—the Judge may and very often does act as conciliator, 
he may by consent of both parties act as arbitrator; but, when he 
acts as Judge, he is bound to administer law-; and, if any litigant 
is not given every right to which he is entitled by law, a wrong is 
done him. Misera est servitus ubi jus est vagum aut incertum. The 
learned Judge did not affect to arbitrate, but he was giving his 
view of the legal rights of the parties.

The defendants then, suing for damages, must accept the onus 
of proving breach and consequential damages.
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To understand the full extent of the alleged contracts, the facts 
of the case must be borne in mind.

This sale was not by description, but of two specific trucks well 
known to both parties and one already in the defendants’ possess
ion; there is no pretence in the evidence that the defendants 
gave the plaintiffs to understand that they were relying upon the 
plaintiffs’ skill or judgment. There was no implied contract 
then by the plaintiffs except as to title: Halsburv’s Laws of 
England, vol. 25, paras. 282, 284; and the defendants must rely 
upon the express contract itself. It is said that the trucks were 
not 3^6 ton trucks, but at the best would carry only 2 tons. But 
the sale was of the two well-known trucks, which were known in 
the trade as V/i ton trucks, a name rather than a description of 
the load they could carry; and in any case it is plain that the trucks 
could carry 3J/> tons of coal ; the trouble was in the n otor appara
tus. As will be seen, any defect in the Russell engines was not 
covered by the original contract—they were the subject of a 
different contract altogether, not sued on in this action: Hals- 
bury, vol. 25, p. 159.

Then as to the express contract of the plaintiffs, it must be 
borne in mind that the trucks were second-hand, “almost pre- 
historical,” so worn-out that their former owners had sold them 
for junk; the contract to “turn them out in A1 shape mechani
cally ” does not require the plaintiffs to turn them out as good as 
new, but in A1 shape, i.e., first-class shape mechanically for 
second-hand trucks.

It is not sufficient to shew that the trucks did not run satisfac
torily—naturally with their history they would not run satisfac
torily—it must l>e shewn that the overhauling given them by the 
plaintiffs was not such as to put them in A1 shape mechanically 
for second-hand trucks. I can find no evidence of that kind: 
the “expert” finds the main if not the only fault in the engines— 
“it was out of a touring car” (p. 206), “a Russell motor-engine” 
(p. 204) ; but the Russell motors were put in on a special contract 
for these very motors. Then he says that “it was out of align
ment,” but there is no evidence how this came about, and in any 
case that had nothing to do with the original contract. The de
fendants are not suing for damages for breach of implied contract 
to put the Russell engines in properly, and we are not to pass
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upon that contract in this action—the defendants, no doubt, 
may, if they are so advised, set it up specifically in another action. 
Something is said about the clutch by this expert, but it seems that 
the particular clutch he described was not put in by these plaintiffs : 
and in any case it had nothing to do with the original contract.

I have read all the evidence, most of it more than once, and I 
can find nowhere anything to justify a finding of breach of this 
contract by the plaintiffs and damage resulting therefrom— nor 
could the able and diligent counsel for the defendants refer us 
to any such evidence.

I would allow the appeal of the plaintiffs and direct judgment 
to be entered in their favour for $490.40 and interest from the 
teste of the writ, with costs here and below, and dismiss the cross- 
appeal of the defendants, thereby dismissing !x>th branches of the 
counterclaim with costs here and below.

As I have already said, this will not prevent the defendants, 
if so advised, setting up in any other action breach by the plaintiffs 
of an implied contract to install the Russell engines skilfully— 
although it will operate by way of res ad judicata to prevent them 
setting up the claim for $800 and that for damages based upon the 
original contract.

Plaintiffs’ appeal allowed.; defendants’ appeal dismissed.

DESROSIERS v. THE KING.
Exchequer Court of Canada, Audette, J. February 12, 1919.

Principal an» agent (§ II B—17)—Liability or undisclosed principal— 
Action against agent—“ Factor or commission merchant.”

M., without disclosing the fact that he was acting as agent for the 
Crown, purchased hay from the suppliant and was sued in a provincial 
court for a balance of the purchase price. At the trial that fact became 
known to the suppliant, but he nevertheless proceeded with the case 
and recovered judgment against M. Later the suppliant brought an 
action in the Exchequer Court to enforce the claim against the Crown.

Held, the suppliant having elected to proceed to judgment against 
M. could not afterwards sue the Crown.

2. That M., having been retained to make such purchases on a com
mission basis, was a “factor or commission merchant ” and alone liable 
under arts. 173(>, 1738 of the Quebec Civil Code.

Petition of right to recover a balance for goods sold and 
delivered.

E. F. Survey*r, K.C., and L. E. Heaulteu, K.C., for suppliant.
F. J. Ijaverty, K.C., and 0. Gagnon, for respondent.
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Audette, J.:—This matter comes before the court under the 
provisions of r. 120, whereby the points of law arising upon the 
statement in defence are in limine submitted for adjudication 
lœfore trial.

The facts alleged by the pleadings are, for the purposes herein, 
taken as admitted.

During the months of August, Septemlier and Octolier, 1914, 
the suppliant sold and delivered to one James McDonnell a certain 
quantity of hay which was partly paid for, leaving, however, a 
balance due, for the recovery of which the present action is insti
tuted under the circumstances hereinafter mentioned.

McDonnell always acted in his own name, never disclosing 
whether or not he was acting for any principal. Failing to pay 
the balance claimed by the suppliant, an action was—prior to the 
tiling of the present petition of right—instituted by Desrosiers 
against him (McDonnell) in the Superior Court for the District of 
Montreal for the same claim set out in the present action.

At the opening of the trial of that case in the Superior Court, 
counsel for the defendant McDonnell informed the court that 
the hay in question had been intended for the benefit of the Impe
rial government. Nevertheless Desrosiers elected to pursue his 
remedy to judgment against McDonnell in the Superior Court. 
He did not ask to suspend the action and made no claim against 
the Crown until after judgment had been rendered in his favour 
in this action before the provincial court.

The question now submitted is whether or not the fact of 
having pursued his remedy against McDonnell by obtaining judg
ment against him is now a bar to the present action—accepting 
as a fact for the puisses herein that McDonnell was, in pur
chasing and accepting delivery of the hay, acting for an undis
closed principal, a fact which came to Desrosiers’ knowledge at 
the opening of the trial of the case before the Superior ( 'ourt, and 
before judgment was entered against McDonnell.

Vndcr the laws of the Province of Quclxv, as laid down in 
art . 1716, a mandatory (agent) who acts in his own name is liable 
to third parties with wrhom he contracts, without prejudice to the 
rights of the latter against the mandator (principal) also. There 
is no corresponding article in the ('ode Napoleon. At p. 10, 
vol. 3, of the Report of the Commissioners appointed to codify
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tlie law of flower Canada, it is said that the law as laid down in 
art. 1716
declares useful rules of undoubted authority in our law, which, it may be 
observed, differs from the Roman Law. Under that system, originally the 
mandatory was always personally liable, being obliged to contract in Ids own 
name. This rigor, however, was afterwards modified by the praetors in 
dealing with commercial mandatories known as Institores, Kxercitores and 
Propositi.

Under art. 1727 of the Civil Code, also relied upon by the 
suppliant, and which really completes art. 1716, the mandator 
(principal) is bound in favour of third jtersons for all the acts of 
his mandatory (agent), except in the case of art. 1728—to which 
reference will be hereafter made. Now, under this doctrine, the 
Commissioners for the codification say (vol. 3, p. 12) that this 
article
announces the general rule of the liability of the mandator and does not 
materially differ from art. 1998 of the Code Napoleon. Troplong, however, 
puts the construction upon that article that the mandator is not bound when 
the contract is in the name of the mandatory, without the name of the other 
being disclosed, except in certain cases. This is in harmony with the doc
trine of the Roman law; but it is directly against the rule declared by Pothier, 
with whom the English, Scotch and American law coincides. The article sub
mitted is based upon Pothier’s statement of the rule, and includes all acts of 
the mandatory whether in liis own name or that of the principal.

It would seem conclusive that under the articles just cited 
that the English common law is introduced upon the general 
principles of the subject matter in question and that where no 
solution or precedent can be found upon the question submitted 
herein which necessarily flows from such general principles, 
recourse should l>e had to the English common law, which is rich 
and exhaustive upon the question under consideration, and to 
which reference will be hereafter made.

Counsel for the suppliant—it may be said en passant—seems 
to rely with great stress uj>on the citation to Story, at p. 570 of 
vol. 13, in de Lorimier's Bibliothèque du Code Civil; but he over
looks that the learned author’s reference is not apposite and is 
absolutely nihil at rem, because he relies upon Story on Bailment, 
which is quite a different doctrine from that of agency. Indeed, 
from the perusal of a few pages of Story on Bailment, under the 
head of Mandates, it is immediately realized that the whole of 
that chapter refers to bailment and not to agency; the doctrine 
of law corresponding to bailment under the Code is known as that
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of deposit, and that of agency as mandate. Moreover, in referring 
to Story on Agency, we find the very leading case of Priestly v. 
Fernie (1863), 3 H. & C. 977, 159 E.R. 820—to which reference 
will be hereafter made.

Strong, J., in V. //udon Cotton Co. v. Canada Shipping Co. 
(1883), 13 Can. S.C.R. 401, says:—

Arts. 171G and 1727 of the Civil Code, which make the principal liable to 
third jiereotiB, even although the agent may have contracted in his own name, 
and as a principal, thus assimilating the law of Quebec to the English law, 
must, I think, be considered by an extensive construction as also making 
third persons so contracting with the agent liable reciprocally to the principal.

From the terms of the articles and from the report of the com
missioners, it appears to have been intended to make this provision accord 
with the doctrine of Pothier . . . and the corresponding rule of English 
commercial law which, as is well known, differs in this resjiect from the modern 
French law.

In this case the Supreme Court of Canada has felt bound to 
accept the English common law in construing art. 1716 and its 
consequences—that is, in dealing with the rights and liabilities 
arising thereunder. See also Bryant v. Banque du Peuple, [1893] 
A.C. 170.

1 was, at the argument, referred to no jurisprudence of the 
Province of Quet>ec upon the subject in question, and after research 
I have t>een unable to find any. In the absence of the same, I 
take it that as arts. 1716 and 1727 are different from the Code 
Napoleon and are lion-owed from l>oth Pothier and the English 
law, that general principles of the English law governing such 
doctrine should also lie adopted in questions flowing from such 
doctrine and which are a sequence from the same, as Strong, J., 
seems to have found in the case above mentioned.

The English common law is indeed redundant with precedents 
upon the subject in question. The effect of such doctrine is that 
the creditor may make his election to sue either the principal or 
the agent at any time liefore he has obtained judgment against 
either of them; but he has no such option after he has so sued 
one of them to judgment. Conclusive evidence of such an elec
tion is afforded by an action which has been proceeded with to 
judgment and execution even without satisfaction, says Evans 
on Agency, 529.

The leading case upon this point is Priestly v. Fernie, 3 H. & 
C. 977, decided in 1863, before the Civil Code, P.Q., was in force.
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In that case it was held that the second action did not lie, even 
if the judgment, was not satisfied.

If thin (says Baron Bramwell, who delivered the judgment of the court) 
were an ordinary case of principal and agent, where the agent, having made a 
contract in his own name, has been sued on it to judgment, there can be no 
doubt that no second action would be maintainable against the principal. 
By an election to sue was meant an election to sue to judgment. The reason 
given being that an action against one might be discontinued and fresh pro
ceedings be well taken against the other—Evans, 530.

And Bramwell, B., p. 823, in the Priestly case (ubi supra), adds:—
The very expression that where a contract is so made, the contractée has 

an election to sue agent or principal, supposes he can only sue one of them ; 
that is to say, sue to judgment.

In Kendall v. Hamilton (1879), 4 App. (’as. 504, Lord Cairns 
says:—

I take it to be clear that, where an agent contracts in his own name for 
an undisclosed principal, the person with whom he contracts may sue the 
agent, or he may sue the principal, but if he sues the agent and recovers judg
ment, he cannot afterwards sue the principal, even although the judgment 
does not result in satisfaction of the debt. . . . But the reasons why this 
must be the case are, I think, obvious. It would be clearly contrary to every 
principle of justice that the creditor who had seen and known and dealt with 
and given credit to the agent, should be driven to sue the principal if he does not 
wish to sue him, and, on the other hand, it would be equally contrary to justice 
that the creditor on discovering the principal, who really has had the benefit 
of the loan, should be prevented suing him if he w ishes to do so. But it 
would be no less contrary to justice that the creditor should be able to sue first 
the agent and then the principal when there was no contract, and when it was 
never the intention of any of the parties that he should do so.
(And in the present case it is alleged in the petition of right that 
McDonnell was buying on a commission upon the number of 
tons.) Again, if an action
were brought and judgment recovered against the agent, he, the agent, would 
have a right of action for indemnity against his principal, while, if the princi
pal were liable to be also sued, he would be vexed with a double action. Farther 
than this, if actions could be brought and judgment recovered first against the 
agent and afterwards against the principal, you would have two judgments in 
existence for the same debt or cause of action; they might not necessarily be 
for the same amounts.

There is upon this doctrine a very long catena of decisions to 
the same effect and purport and I will limit myself to mentioning 
only the following:—Hals., vol. 1., No. 445, p. 209; 10 Encyclo
paedia of the Laws of England, 373, and cases therein cited; 
Wright, Principal and Agent (1894), 401; Ethier v. Pilon (1901), 
7 Rev. de Jur. 97; Huard v. Banville (1907), 31 Que. S.C. 27; 
Beaudoin v. Charruau et al (1908), 15 Rev. Leg. 213; Barnard v.
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Dupleunis Independent Shoe l'o. (19U7), 31 (jue. S.( 362; Aiihoii 
on Contract, 14th ed., 420; Bowstead on Agency, 5th ed„ 300,321 ; 
Morel v. Earl of Westmoreland, [1904] A.C. 11.

In addition to all that has already lieen said, there is the 
important allegation, in the first paragraph of the petition, that 
McDonrell, in purchasing the hay from the suppliant, was acting 
under a contract whereby he was receiving a commission based 
u|)on the numlier of tons procured. This allegation would cer
tainly make McDonnell, under art. 1730, “a factor or commission 
merchant,” and bring the whole matter within the purview of 
art. 1738, referred to in art. 1727. If the facts disclosed at the 
trial of the case before the Su|>erior Court, at Montreal, are as 
alleged in sub-par. (d) of par. 3 of the statement in defence, does 
not then the case come under art. 1738, and is not the factor alone 
liable under these circumstances?

I therefore find, under the circumstances of the case, that 
McDonnell’s principal was disclosed to the suppliant liefore he 
obtained judgment in time for liim to stay his hand, and that the 
fact of persisting to sue to judgment with such knowledge amounts 
to a bar and estoppel which denies him a second action against 
the principal. It is a yin de non recevoir.

The suppliant is therefore found not entitled to the relief 
sought by his petition of right.
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MULCAHY v. EDMONTON, DUNVEGAN * B.C.». Co.
Alberta Su/treme Court, Scott, J. March 19, 1919.

Costs ($ II—29)—Trial—Adjournment—Coels of day—Il'fioZ 
taxable—H'tYnm feet—Disbursements.]—Appeal from an order 
of the taxing officer allowing certain costs.

//. L. Have, for plaintiff ; H. //. Parler, K.C., for defendant.
Scott, J.:—By my order of March 3rd instant the trial was 

adjourned on the application of the plaintiff, and he was ordered 
to pay the costs of the day including the costs of defendants' 
witnesses, together with the costs of and incidental to the applica
tion to adjourn.

The following items allowed by the taxing officer are objected 
to:—
1. Preparation for trial, 850; 2. Ten extra witnesses, 8100; 
3. Counsel fee opposing motion to adjourn, 850 ; 4. Adjournment 
of trial, 825 ; 5. Witness fees as per schedule, $385.

Items 1 and 2 do not form part of the costs of the day. They 
are part of the costs of the trial and are taxable only after it takes 
place.

As to item 3 mv recollection is that the application to adjourn 
was made on the morning of the day which had been fixed for the 
trial. Although opposed by defendants’ counsel I then directed 
the adjournment subject to certain terms. Upon the hearing 
of the appeal I intimated that the defendant should be allowed 
only $25 in respect of items 3 and 4, as item 4 which the taxing 
officer properly allowed included the whole amount to which the 
defendant was entitled. I now find that the order of March 3 
shews that an affidavit on liehalf of the defendant was read at the 
hearing. I, therefore, hold that the defendant should be allowed 
the costs of preparing that affidavit . As it is not on the files of the 
court I am unable to ascertain with certainty what amount should 
be allowed for it, but I think a fee of $10 would be a reasonable 
amount.
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Item 5 is for witness fees for seven witnesses who I assume are 
employees of the defendant. It is made up as follows:—Railway 
fare on defendants' railway, $185.60; conduct money paid for loss 
of time, $56; sleeper going and coming, $34.80; meals on train, 
$45.60; hotel and meals in Edmonton, $63: total, $385.

The only items shewn to have been actually disbursed by the 
defendant is $56 for conduct money paid these witnesses for loss 
of time.

As to the charge for railway transportation, the affidavit of 
disbursements states that the defendants operating department 
at the request of its claims department, issued transportation 
for these witnesses to travel upon its railway, and that the operating 
department has charged the claims department therefor, and 
that the latter has paid the operating department therefor.

R. 729 provides that “costs” shall include all the expenses 
which any party has reasonably and properly paid or become 
liable to pay for obtaining the attendance of witnesses at the trial.

R. 771 provides that no allowance shall be made for any services 
attendances or fees except the charges of barristers and solicitors 
and the fees paid to officers of the court, unless the payment 
of the amount sought to be taxed is proved by affidavit.

Under these rules the defendant is entitled to tax for witness 
fees only those amounts which it has actually paid to the witnesses. 
This has always l>een the rule, and it does not appear to me to be 
an unreasonable one. If a suitor procures the attendance of his 
witnesses without payment it would be unreasonable that he should 
be entitled to charge against the opposite party the fees which 
they would have been entitled to had he paid them, and if he 
carries them to and from the trial in his own vehicle he should 
not be entitled to recover the fees they would have been entitled 
to for mileage had they provided their own means of transport. 
I cannot see how any distinction in that respect should lie drawn 
lietween an individual suitor and a railway company.

The first and second items objected to arc disallowed. The 
third is reduced from $50 to $10. The fourth will stand as taxed, 
and the fifth reduced from $385 to $56.

The time for the payment of the costs by the plaintiff pre
sented by my order of March 3 is extenued to 5 days after the 
time for appealing from this order has expired, and if an appeal
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is taken therefrom then for 5 days from the time the apiienl is 
disposed of.

The plaintiff will have the costa of the appeal, which I fix 
at S20, and any further costa of taxation which may lie occasioned 
by this appeal ami will be entitled to deduct tliese costs from the 
amount of the defendants’ bill of costs.

Juihjmtnl accordingly.

GUNN v. JOHNSON.
Alberta Supreme Court, Stuart, J. March 7, 1918.

Mortoaoe (1 VI O—121) -Judicial sale—Right of plaintif 
mortgagee to purchase—Master's order—A ppeal—Practice.]—Appeal 
by plaintiff from the master’s order refusing her the right to 
purchase the mortgaged property at the price of SI 2,500. Affirmed.

C. F. Adams, for plaintiff ; J. H. Rarron, for defendant.
Stuart, J.:—It appears that it waa agreed twtween the parties 

that it would be useless to go to the expense of a sale by auction 
as the property would not realise the amount standing against it.

The practice in l>oth the master's offices has for some time 
admittedly been in such a case to allow the plaintiff mortgagee, 
if he so desires, to purchase the property at a price fixed by the 
master and to permit execution to issue for the balance.

The propriety of this practice has I wen questioned by Scott, J., 
in Creighton v. Dunkley, I1919J 1 W.W.R. 647, at 552. In the 
present instance neither party has raised any question as to the 
propriety of the practice, but it seems to me that the decision 
of the present ap]>eal must rest upon a consideration of the true 
basis of this practice if it is proper at all, and of the principles 
which should lie followed in applying it.

The defendant company is the present registered owner and the 
defendant Johnson is the original mortgagor.

It seems to me that the first thing to be observed is that the 
enquiry must necessarily proceed upon the hypothesis that a 
sale has I wen ordered and that it has proved abortive. This is 
contrary to the fact, but it is common ground, as 1 have said, that 
a sale even if directed would, upon the ordinary condition as to 
a reserved bid, prove abortive, and that it would be a useless 
formality resulting only in the addition of costs.
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I will assume, therefore, that there has been an abortive sale. 
What is the proper practice for the court to adopt in such a case?

It is, I think, unfortunate that we have no rules of court 
which would furnish a guide anil create a settled unifonn practice. 
Such rules exist loth in Ontario and in Kngland, although in the 
latter the rules do not seem to carry the matter much further than 
the point where our rules now leave it. The Ontario r. 438 
permits a sale either by public auction, private contract, or tender 
or part by one mode and part by another as the master may think 
best.

It appears from Knglisli marginal rules 680 (a) to 682, and 
the notes thereto in 1919 Annual Practice, that much is made in 
Kngland of the distinction between a sale “with the approbation 
of a judge” as stated in r. 680 (a) by laying pro|>oeals liefore 
the judge in chandlers for his sanction) and a sale altogether 
“out of court. " In the last method the judge still fixes a reserved 
bid and the auctioneer’s fee and the purchase-money is ordered to 
be paid into court, but, apparently, this is as far as the court keeps 
control in a sale “out of court" or, as said in r. 680 (a) "alto
gether out of court," and the imposition of these conditions does 
not make the sale one “under the direction of the court." Daniell, 
Ch. Pr., 8th ed., p. 940. At p. 942 of the work just cited, it is 
said that “It is in the discretion of the judge to direct whether 
the sale should be carried out in his chambers or in the district 
registry," and Macdonald v. Foster (1877), 6 Ch. D. 193, is cited. 
A reference to that case shews, however, that what is being con
sidered is a sale "under the direction of the court," and that the 
actual presence of the judge is not in contemplation although 
Hall, V-C., did, liefore directing the sale to take place in hischam- 
bere, enquire into the state of business in his chandlers. He said: 
"The convenience of having the sale carried out in the ordinary 
way in judge's chambers is very great and quite outweighs any 
advantage to be derived from its taking place in the country. . . 
That is the general practice, and unless there are any special 
circumstances which make it desirable to alter the practice in a 
particular case I shall not order a sale to take place otherwise 
than in chambers. When it takes place there the judge is acces
sible from time to time in case points arise with reference to 
settling the conditions of sale or otherwise; whilst if à is conducted

45—46 D.L.R.
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in the country, occasional and probably frequent applications to 
the judge in a far less convenient manner may be necessary in 
reference to the proceedings. Every consideration of convenience 
therefore seems to lie in favour of the sale taking place in 
chambers.”

Now there is much in those words which suggest that the 
Vice-Chancellor was referring not merely to the actual bidding, 
but also to the preliminary preparations. On appeal, he was 
sustained on the ground that it was in his discretion, but the doubt 
was cast upon his view as to the general practice, and James, L.J., 
spoke of it as being more convenient to have the property ‘‘sold 
at Liverpool."

I refer to this case which occurred as late as 1877 for the 
purpose of suggesting that it was apparently considered quite 
proper that the actual bidding should be in the judge’s chambers. 
I think everything including the actual ‘‘bidding was included in 
Hall, V-C’s remarks, though I doubt if he meant to become 
himself an auctioneer. In Annual Practice 1919, p. 891, a sale 
by private contract after an abortive sale by auction is spoken 
of as quite in order.

There seems to me to be no doubt that the whole question of 
the manner of conducting a sale is within the discretion of the 
judge or master. English marginal rule 082 says that the property 
“shall lie sold with the approbation of the judge to whom the cause 
or matter is assigned to the lieet purchaser that can be got for 
the same, to lie allowed by the judge. "

I refer to the English rules not as now binding upon us but 
as shewing what is considered proper practice. In my opinion, 
it is quite open to the master to do that which the Ontario rule 
above quoted permits, that is to sell either by auction, by tender 
or by private sale or partly in one mode or partly in another. 
But undoubtedly he must do his very liest to see that the property 
is sold to “the liest purchaser that can lie got for the same.” It 
is noticeable that the English rule says, not the best price but 
“the best purchaser, ” liecause, particularly if time is allowed, the 
personal responsibility of a proposed purchaser is to be considered. 
This, however, all merely brings us to the exact point whether or 
not it is in any case proper to allow a plaintiff mortgagee to make an 
offer to buy the property at a certain price and to sell the property
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to him at that price. It is not the same question as the question 
whether a plaintiff should be allowed to bid at an auction sale. 
He is allowed to do so sometimes, but never if he has the conduct 
of the sale. But certainly he is in certain cases allowed to become 
a purchaser in the sale proceedings. Ontario rule 442 says:— 
“All parties may bid except the party haring the conduct of the 
sale." And Daniell’e Chancery Practice, 8th ed., says, p. 942:—

Where all parties lo the action have liberty to bid a solicitor not concerned 
lor any of them, to be mutually agreed upon, or, if they cannot agree, to he 
nominated by the judge, sill be apitointcd to conduct the sale.

Therefore, it is not considered improper in itself for a plaintiff 
to become a purchaser. If he wishes to do so he must merely 
have nothing to do with conducting the sale.

It scents to me, therefore, that it cannot be considered in 
itself an improper practice for the judge to allow a plaintiff to 
become a purchaser no matter in what form the sale goes through, 
provided proper prec autions are taken.

But I am bound to say that I feel the very gravest doubts 
as to the propriety of permitting the plaintiff to make an offer 
to buy, after an abortive sale or even when a public sale would 
obviously be aliortive, and to decide the question whether he is to 
have it or not merely upon a consideration of conflicting affidavits 
as to value.

Of course, if the defendants and all other parties interested 
consent to such a course, it then becomes, in substance, a contract 
lietween the parties, an adjustment of the business matter by 
consent, just as if the mortgagor had agreed to give a transfer at a 
certain figure and had consented to judgment for the balance. 
If there is consent to abide by the decision of the master as to 
value and an agreement by the plaintiff to buy and by the defendant 
to sell at whatever value he fixes then the matter still is in sub
stance an agreement, and the master's order need be only one 
vesting the title. But where there is no such complete argreement, 
the matter must take the form of a forcible sale by the court. 
Obviously a plaintiff cannot be forced to buy and the contention 
put forward on the argument that he can, even on any terms, 
is clearly absurd. He can always stand on his right either to a sale 
by auction or tender or by private contract to a third party subject 
to the court’s approval, or to complete foreclosure. It is only the
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mortgagor who may be overruled in the fare of hie own opposition. 
The question is how far and upon what conditions he can lie made 
to submit to a sale of the property by the court to the plaintiff. 
On the other hand, it cannot be said, I think, that the plaintiff 
has any rifht to buy at all. The court, in its discretion, and under 
proper conditions, may permit him to buy. The question is should 
the court permit him to buy in the face of the mortgagor’s op
position? The mortgagor or owner is really presented with an 
alternative. He may consent to a sale to the plaintiff at what the 
plaintiff is willing to give, in which case the contractual nature of 
the matter at once appears, or take the alternative consequences, 
namely, either a sale by auction or tender duly advertised, the 
costs of which if he wants it he may be required to advance (and 
indeed is required by the Ontario rules to advance) or to submit to 
foreclosure.

In the present case the plaintiff mortgagee by appealing is 
insisting upon his absolute right to buy at the sum of SI 2,500. One 
of the affidavits of value places it at $15,000 upon time, and 
(rather doubtfully) at 112,500 at a cash or forced sale. The other 
places it at 112,500 even upon easy terms. The master refused to 
permit the plaintiff to buy it at that price, but made an order 
permitting him to buy at $16,500, the extra $1,500 being the 
estimated value of a certain party wall.

For myself, I can see no ground upon which the plaintiff can 
claim any actual right to buy at $12,500. Possibly her counsel 
did not intend to make such a claim, but merely to assert that the 
master ought, in his discretion, to permit him to buy at that price. 
No doubt, I am not bound by the master’s discretion and may, on 
this appeal, exercise my own. But in doing so, I think I ought to 
consider seriously the course of practice in the master’s office. 
He tells me that he never permita a plaintiff mortgagee to take the 
property over, that is, to buy, except at about the highest price 
suggested in the affidavits of value. I do not myself think he 
ought to do so in the face of opposition from the defendant where 
there has been no public opportunity given to outside parties to 
bid. Even at the highest price, if the defendant objects and is 
prepared to advance the expense of advertising, I think his wish 
in the matter should prevail. But, jn that case, of course, he will 
be bound to submit to either a sale at a bid reserved or complete 
foreclosure.



46 D.L.R.I Dominion Law Rkpohtb. 661

I see no reason either why the plaintiff, if he ia prepared to 
put up the expenses of advertising, should not be entitled to 
a sale by tender with liberty to put one in himself. He, in such 
case, has no control of the sale, but even then he may lie met with 
a reserved bid. If his tender reaches that, there is surely no 
reason why he should not be allowed to buy. Indeed, he would 
thus doubtless reach his desired end in another way.

There are two reasons, however, why I think a sale bv order of 
the master to the plaintiff even at the highest appraised value 
is open to criticism. The first rests upon the obvious right of 
an objecting defendant to have every chance given to get the 
highest price. This is, of course, met if the defendant is given the 
opportunity to have a sale by tender or auction if he will advance 
the expense. But if the defendant assents to a sale at almut the 
highest appraised value the matter then, I think, takes the form of 
contract and ought to lie put in that form by record liefore the 
master, liecause I doubt the propriety of giving any such trans
action the form of a sale by the court where there has liecn no 
public advertising. The defendant should lx» asked to put, not 
so much his consent to an order of the master as his assent to a 
contract between the plaintiff and himself at the price and tenus 
mentioned upon the records in the master's office. Any lingering 
reluctance to do so on his part would no doubt lie overcome by his 
living presented with the alternatives 1 have mentioned.

The second reason is that a sale to the plaintiff by order of 
the master without advertising comes altogether too near the 
nature of foreclosure and a mere appraisement by the master of the 
value of what the plaintiff gets. And this is in great danger I 
think of leading to difficulties if there is execution to he issued 
for the balance. If all this is done without a virtual contract 
agreeing thereto by the defendant then it seems to me the way is, 
if not clearly open, very clearly suggested to the defendant to 
claim that by the issue of execution the foreclosure is opened, 
and that if the plaintiff is not able to reconvey the execution must 
tie stayed. The distinction between a sale to the plaintiff without 
advertisement at an appraised price in the alisence of contractual 
consent thereto by the defendant and perhaps in the face of his 
mere forced acquiescence, and an ordinary foreclosure is to my mind 
altogether too narrow and fine a one to justify any assurance
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that the difficulties I suggest may not ultimately arise. The 
practice has doubtless been rather forced upon the masters by the 
peculiar provisions of the recent Act forbidding procedure by- 
execution until a sale has been made or foreclosure ordered and 
permitting execution merely to go for the unrealized balance. 
What the unrealized balance may l>e after foreclosure was perhaps 
a problem, but as intimated in a case I decided just læfore hearing 
the present appeal, viz. : Caughren v. Carbon Hill Coal and Coke 
Co. Ltd.t I think the result of the final decision in Mutual Life 
Assurance Co. v. Douglas (1918), 44 D.L.R. 115, 57 Can. S.C.R. 
243, clearly is that, by foreclosure, nothing is realized at all. If 
the whole debt is not extinguished and paid, then surely none of it 
can l>e said to l>e so. The present practice seems to me to l>e 
rather too close to a mere declaration by the court that a certain 
amount has been realized by a foreclosure. What after all is the 
sul>stantial difference between the court saying to a plaintiff 
“we shall let you buy (or take) this property at so much and give 
you a vesting order and let you issue execution for the balance,” 
and saying “we give you foreclosure and a vesting order and we 
shall declare that you have got the same amount on account?”

The court may no doubt permit and confirm a sale by private 
contract, but the court then does not itself sell. Where the court 
itself sells, it is itself the vendor, I am bound to say that, without 
the publication of its intention and a notice of what is to be done, 
with a resulting opportunity to the public to bid if any one wants 
to, there are in my mind the most serious reasons on grounds of 
public policy why the court should not itself sell. The court 
itself should not make a “pmote” contract, although it may 
confirm and approve one when it has been made between others. 
It may be said that the sale is not private when the interested 
parties are there, but the matter has, I think, a wider aspect 
than that.

However, I think, even if the general practice be proper, 
that the master was not in error in refusing to permit the plaintiff 
to become a purchaser as at a judicial sale for the sum of $12,500. 
and that the appeal should be dismissed with costs.

Appeal dismissed.
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TRUSSED CONCRETE STEEL Co. v. TAYLOR ENGINEERING Co.
Alberta Supreme Court, Walsh, J. Ai>ril 7, 1919.

Mechanics’ liens (§ IV—27)—Material for construction of 
building—Contractor insolvent—Mechanics’ Lien Act (Alta.)— 
Material on adjoining property—Material not used—Affidavit in 
support.]—Motion to dispose of the question of law raised us to 
the plaintiff’s right to a mechanic’s lien.

Walsh, J. :—The plaintiff claims a lien under s. 5 of the 
Mechanics’ Lien Act upon certain material supplied hy it to the 
defendant, the Taylor Company, to lie used in the construction 
of a building which it was under contract to erect for the defendant, 
the Imperial Oil Co. Ltd., this material not having lieen yet put or 
worked into the building and the price thereof being wholly unpaid 
to the plaintiff and the contractor, the Taylor Company, having 
become insolvent. The motion was originally one for an injunction 
to restrain the defendants from using or in any way disposing of 
or removing this material until the trial of the action, but by 
consent it was turned into a motion to dispose of the question of 
law raised as to the plaintiff’s right to the lien which it claims, 
all those claiming liens under s. 4 having t>een notified of the 
motion, and many of them lKing represented before me on the 
hearing of it.

S. 5 gives to the plaintiff in terms the lien which it claims, 
for it provides that “when any material is brought upon any land 
to be used in connection with such land for any of the purposes 
enumerated in the last preceding section hereof the same shall l>c 
subject to a lien for the unpaid price thereof, in favour of any 
I>erson supplying the same, until it is put or worked into the 
building erection or work as part of the same. ” It is said, however, 
that this material is subject to the lien created upon it by s. 4 
which covers not only the land and the building but “all materials 
furnished or produced for use in constructing or making such 
works or improvements so long as the same are about to be in good 
faith worked into or made part of the said works or improvements, ” 
and that the particular lien given by s. 5 must give way to the 
general lien thus created in favour of all lien-holders. I do not 
think that this contention is sound. It is quite true that s. 4 
gives the general lien contended for, but it is in my opinion subject 
to any lien or charge to which the material is otherwise subject.
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If, for instance, the material was under mortgage or was the 
subject of a conditional sale agreement, the right of the general 
lien-holders certainly could not prevail over that of the mortgagee 
or vendor. The lien given by s. 5 is a particular one for a limited 
amount on certain property, and in my judgment it is a charge 
which is entitled to priority over general liens which arise under 
s. 4. The lien under s.4 certainly attaches to this material, but 
only subject to the prior charge created by s. 5.

This material is not upon the land on which the building is 
lieing constructed, every foot of which is taken up with the 
structure itself, but is upon land adjoining it which has been 
acquired by one of the defendants expressly for the storage of 
the material intended for use in the building. It is contended 
that liecause of this the plaintiff is not within s. 5 which only 
applies “when any material is brought upon any land to be used 
in connection with such land." 1 agree with the opinion of 
Scott, J., in Canadian Equipment and Supply Co. v. Bell (1013), 
11 D.L.R. 820, at 824, in which he says:—

Some of the materials delivered for the work and need in the building 
were not delivered on the lands on which the hotel was erected, the reason 
being that there was no room thereon for storing them. They were delimited 
on ground in the immediate vicinity thereof and I am of the opinion that that 
was, in effect, a delivery- upon the land on which the hotel was erected.

I, therefore, do not give effect to this objection.
It is objected further that s. 13 of the Act which makes neces

sary the tiling in the Land Titles Office of an affidavit in support 
of the lien has not been complied with. I do not think that that 
section applies to such a lien as this. It deals only with a lien 
upon a building, erection, mine, works or improvements or land, 
and is obviously meant for the information and protection of those 
dealing with land which is subject to a lien.

It is pointed out that the statute provides no means for the 
enforcement of the lien, which is perfectly true. It is argued 
from this that the lien is for this reason ineffective. I do not 
think that that is so. The alisence from the statute of some 
method for realizing this lien may create some difficulty for the 
plaintiff in that respect, but I do not see how it can have the 
effect of completely destroying the lien which the statute has 
so clearly given.
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In my opinion, the plaintiff is entitled to the lien which it 
claims upon this material.

The defendant Taylor Engineering Co., Ltd., hv its defence, 
admits its liability for the principal sum of $7,646.34 claimed by 
the plaintiff and that it has lieen due and payable to the plaintiff 
since on or about September 28, 1918, but denies liability for the 
interest which the plaintiff claims on it at the legal rate since that 
date though alleging no reason why it should not lie liable for 
such interest. The plaintiff is entitled to judgment against this 
defendant for this sum with interest as claimed.

My understanding is that these were the only two points that 
I was to deal with. If any question of working out the lien or 
relating to the costs arises it may lie spoken to again.

Judgment accordingly.

REX ?. FEATHERSTONE*.

Alberta Supreme Court, Waleh, J. March H, 1919.

Certiorari (§ I A—3)—Conviction of having cocaine in posses
sion—Reasonable excuse—Dom. Statutes, l & 2 Geo. V. c. 17, sec. 3 
—Certiorari taken away by statute—Examination of depositions.]— 
Motion to quash a conviction under the Opium and Drug Act.

G. IV. Massie, for the motion ; G. H. Van Allen, for the Attorney 
General.

Walsh, J.:—The defendant I icing convicted of having in his 
possession, without lawful excuse, a quantity of cocaine and of 
having in his possession, without lawful or reasonable excuse, a 
quantity of morphine, moves to quash the convictions. The only 
ground argued liefore me in support of the motion was that the 
evidence disclosed the existence in the defendant of a lawful or 
reasonable excuse for his possession of these drugs. The pro
secutions were under s. 3 of c. 17 of the statutes of Canada, 
1 & 2 Geo. V. It is only to one who does the things thereby 
prohibited “without lawful or reasonable excuse" that the section 
applies.

Unfortunately, however, for the defendant, s. 12 of the Act 
provides that “no conviction, judgment or order in respect of an 
offence against this Act shall lie removed by certiorari into any

•See The King v. Vroom, 45 D.L.R. 494.
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of His Majesty’s Courts of record.” The right to errtinrari being 
thus taken away by statute, 1 think that 1 have no right to examine 
the depositions to ascertain whether or not there was any evidence 
upon which the magistrate could properly find as he did. This 
renders me powerless to help the defendant for, of course, it could 
only lie in the depositions that I could find anything upon which 
to found relief for him.

From what was said in argument, and what was then read to 
me from the depositions, this strikes me as lieing a case in which 
the defendant has lieen rather harshly treated and so whilst I 
feel compelled to dismiss his motions I do so without costs.

Motion diemmed.

Alberta Supreme Court, Walsh, J. March 25, 1919.

Divorce and separation ($ III E—38)—Ground» for—Adul
tery of wife—Evidence—Admieitions—Corroboration—Jurisdiction of 
court.]—Action for divorce.

//. C. Macdonald and //. H. Robertson, K.C., for plaintiff.
Defendant docs not appear.
Walsh, J. (oral):—The evidence in this case convinces me 

that the defendant during her married life and without the con
nivance or condonation or collusion of the plaintiff committed 
adultery on more than one occasion and with more than one man.

In an ordinary case the admissions made by her to her sister 
and to Mr. Sandies would lie sufficient upon which to rest such 
a finding, but a divorce action is not an ordinary action. It is 
one which peculiarly lends itself to collusion on the part of hus
band and wife. It is a kind of action in which a wife, separated 
from her husband, when she has liecome tired of the marriage tie 
and when she knows that her husband is anxious to be rid of her 
might tie willing to make some admission of infidelity on her 
part for the purpose of aiding her husband to free himself in this 
way, even though the admission were not true. Every divorce 
action, of course, is of immediate interest only to the parties who 
are concerned in it, but it is in the public interest that divorces 
should not be lightly granted, that they should not lie granted 
for insufficient reason or upon insufficient evidence, and the com
munity, therefore, is interested in seeing to it that a divorce is
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only granted when the evidence points irresistibly and conclu
sively to the guilt of the defendant. For these reasons, speaking 
for myself, I would hesitate very long liefore granting a divorce 
either to a man or woman upon nothing but the uncorroborated 
admission of the defendant in the action. I see no reason, how
ever, why such admissions cannot be made use of for building up 
and supplementing the other evidence in the case. In this case, 
the admissions sworn to by Miss Spottiswood and Mr. Sandies 
fit very exactly into the evidence given by Miss Spottiswood as 
to the conduct of the defendant while in Moose Jaw. There is 
no doubt from what she said that the opportunity presented itself 
to the defendant there upon more than one occasion of having the 
adulterous intercourse which she afterwards confessed to. There 
were at least the two visits made by her to the tent occupied by 
the man with whom she was keeping company, as it were, in 
Moose Jaw. There were the other drives taken by her with him 
alone. There was the night trip from which she returned and in 
respect of which when she returned she stated that she had l>een 
out with this man having a good time. These are statements 
which I see absolutely no reason to discredit. They shew quite 
clearly that she had the opportunity and apparently the disposi
tion at that time to commit the offence which she afterwards 
admitted with this man, and for that reason I think that her 
admissions may very properly l>e looked at for the purpose of 
rounding out the evidence of the incidents to which Miss Spottis
wood referred. The evidence of her conduct elsewhere, particu
larly in Edmonton and in Calgary, is not very strong, and would 
not be sufficient, I think, standing by itself, to justify a conclu
sion that adultery has lieen established against her, but when 
read in the light of her statement to Sandies, I think may be so 
treated. There are a great many incidents of a doubtful character 
so far as her conduct is concerned. The incident of the key and 
the bank account, the telephoning and visiting, the mysterious 
trips about town, the frequent visits to the Arlington Apart
ments, and everything of that kind, may, I think, lie very properly 
looked at to lend strength to the truthfulness of the admission 
which she made to Mr. Sandies, and so my conclusion is from a 
review of all the evidence that the plaintiff has made out his case 

It is said by the Court of Appeal in the case of Allen v. Allen, 
(1894] P. 248 at 261-2:—
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It is not necessary to prove the direct fact of adultery, nor is it necessary 
to prove a fact of adultery in time and place, because, to use the words of 
Sir William Scott in Lovedcn v. Loveden, 2 Hagg. Cons. 1 at 2: “If it were 
otherwise there is not one case in a hundred in which that proof would be 
attainable; it is very rarely indeed that the parties are surprised in the direct 
fact of adultery. In every case almost the fact is inferred from circum
stances which lead to it by fair inference as a necessary conclusion ; and, 
unless this were the case, and unless this were so held, no protection whatever 
could be given to marital rights.”

My finding of fact is, therefore, as I have indicated. I think, 
however, that until the jurisdiction of this court to grant a divorce 
is maintained by the Privy Council it would not be proper for me 
to direct that judgment t>e entered for the plaintiff. It has been 
held by this court that it has the power to grant divorce, but that 
judgment will soon lx» under review by the Privy Council which 
may or may not take the same view. I think so long as any 
doubt remains it would be improper for me to direct that judg
ment issue in favour of the plaintiff, Ixx-ause, if eventually the 
other view should prevail, a great wrong might lie done to some 
person by the granting of the judgment now. I understand the 
question is to be argued ljefore the Privy Council in the month of 
May, so that it will not lx; very long before we have the authority 
of the judgment of the highest court in the Empire on the point. 
My direction, therefore, will be that if the jurisdiction of this court 
to grant a divorce is ultimately established by the judgment of 
the Privy Council, judgment will go in favour of the plaintiff for 
the decree as prayed. If on the other hand, the Privy Council 
should hold that there is no jurisdiction in this court to grant 
divorce, the action will be dismissed, because in that case I would 
have no power to grant the judgment.

[The jurisdiction of the court has since lieen affirm *d by the Privy Council. 
The decision will be published in an early issue of the D.L.R.]

McNAUGHT v. STOKES-STEPHENS OIL Co.
Alberta Supreme Court, Stuart, J. March 24, 1919.

Arbitration (§ IV—44)—Award of arbitrators—Enforcement 
of under Arbitration Act—Enforcement of as a judgment—Order 
for.}—Action upon an award of arbitrators.

A. H. Clarke, K.C., for plaintiff ; A. M. Sinclair, K.C., for 
defendant.

Stuart, J.:—This is an action upon an award of arbitrators. 
The matter has been before the courts in various forms for some 
years past, and various judgments are reported in which the facts
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are explained, so that I need not now rehearse them. The last 
is the judgment of the Appellate Division (1918), 43 D.L.R. 743.

The present action is to ret,-over the indefinite amount allowed 
by an award of arbitrators dated July 6, 1916. The plaintiff had 
attempted to enforce that award by execution in a summary way 
under the Arbitration Act, but an order of Simmons, J., giving 
them leave to do so was set aside by an order of the Appellate 
Division, the reasons for which are to lie found in (1918), 43 
D.L.R. 7. By that judgment of the Appellate Division, and the 
order made thereon, the order of Simmons, J., giving the plaintiff 
leave to enforce the award as a judgment, was continued. The 
present action is to enforce the award in that way. All the 
Appellate Division decided in the judgment of October 17, 1918, 
was that Simmons, J., was not entitled to remove, by extrinsic 
evidence, the uncertainty as to amount which was left in the 
award of the arbitrators. The award is to the following effect :—

1. That it ia not now economically practicable to complete tlie well con
tracted to be drilled under the said agreement beyond its present estimated 
depth of 2,400 ft. at the present diameter of 10 inches.

2. That the delay in arriving at a decision as to the course to be adopted 
for the completion of the well is attributable to the Stokee-Stcphene Oil Co. 
Ltd. and C. W. McMillan.

And we do further award and direct that the contractor is entitled to 
payment at the contract price for the drilling to an estimated depth of 2,400 ft.

We further award and direct that Stokes-Stephens Oil Co. pay to J. Y. 
McXaught hie costs of the reference to be taxed as between party and party 
and the costs of this award.

Now, in view of what was said by the Chief Justice in delivering 
the judgment of the Appellate Division in lie McSaught and 
Stokes-Stephens Oil Co. (1918), 43 D.L.R. 7, and in view of what 
Fletcher-Moulton, J., there quoted, said in the case there cited, 
it seems to me, that the award I have just quoted must Ik* treated 
as having the status of a judgment of the court. The order of 
Simmons, J., giving leave to enforce the award as a judgment or 
order still stands undisturlted. It may l>e that that order, and 
the order of the Appellate Division confirming it, ought to have 
lK*en pleaded. But, at any rate, they Mere put in evidence, 1 
think, without objection, and I can sec no reason why it should l>e 
improper to notice their existence. The result of doing so is 
that I liavc something more before me than an action on an 
award. I have an action on an award which has been given “the 
status of a judgment of the court.” This seems to me to answer
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one of the contentions put forward by counsel for the defendant 
that evidence to fix the amount was inadmissible. It might lie 
inadmissible if I had merely an award to deal with, but when 
that award has the status of a judgment it seems to me the situa
tion is clearly different. We have in effect a declaration by a 
court that the plaintiff is entitled to lie paid “at the contract 
price for the drilling at an estimated depth of 2,400 feet.” I 
think such a declaration as a judgment of the court can lie enforced 
by an action and that in that action the amount of the contract 
price and of what credits arc to lie allowed can lie ascertained by 
evidence. If there is no authority for this it is time one was made. 
I have seen no authority against it.

With respect to the objection to the word “estimated" I find 
that the first meaning given for it in the Oxford Dictionary is 
“assessed or appraised." The use of the word, therefore, is quite 
definite, in my opinion, and amounts to a fixing of the depth at 
2,400 ft.

With respect to the other objection made on liehalf of the 
defendant that the arbitrators went beyond their jurisdiction in 
deriding that it was not economically practicable to complete the 
well, it may lie, in consequence of what was said by the Chief 
Justice in delivering the judgment of the Appellate Division u]m>ii 

the substantive motion to set aside the award, which motion was 
dismissed that it is still open to the defendant to raise this objec
tion. Probably, what was said there should lie treated as a 
reservation of leave to the company, whenever the award was 
sought to lie enforced “with the status of a judgment," to raise 
this objection as if it were still lieing made to a mere award 
That, I think, is the true position upon this point although, as I 
have said, I think it is clearly otherwise with respect to the matter 
of the uncertainty of the amount.

It is contended that the question of whether it was reasonably 
practicable to complete the well with 8}^ inch casing was left by 
the agreement to the company’s managing director, and that the 
arbitrators had no right to deal with it. In the first place, I do 
not see quite clearly that they did. They said that it was not 
economically practicable to go licyond the then present depth of 
2,400 ft. at the present diameter of 10 inches. But even if it 
amounted upon the facts to the same thing, and I rather imagine, 
of course, that it did, it seems to me that, in view of all that has
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been said in the various appeals in this matter, the company 
cannot now further contest the validity of the first award, not 
only on this ground, hut on any ground.

It may he that the general reference of all matters in dispute, 
whether of law or of fact, to the second arbitration and the award 
thereon, might lietter have lieen pleaded. But they were put in 
evidence anyway. The decision in the last appeal interpreted 
the first award as having at least impliedly decided that the con
tractor had completed the drilling so far as there was any obliga
tion to him to do so. I concurred in that judgment, and am still 
of that opinion. That interpretation of the first award, now sued 
u{>on, means obviously that the court held that the first arbitrators 
had dealt with the general question of the responsibility for failure 
to proceed. In view of the decision in He Hoheniollern Acticn- 
(iesclltchnft and London Contract Co. (188ti), 54 L.T. 596, I think 
the arbitrators were perfectly correct in dealing with that question. 
Whether their decision as to the economic impracticability of going 
further with a ten (10) inch diameter was merely an irrelevant 
opinion on an immaterial matter, or a definite decision on a imint 
necessary to lie decided liefore arriving at a conclusion on the 
rights of the parties seems to me to lie quite a matter of indifference. 
If the former, then it may lie disregarded. If the latter, then, 1 
think, considering the whole situation, they had a right to deride 
it and that the company, in view of its whole course of conduct, 
has now lost all right to object to it.

There will lie judgment, therefore, for the plaintiff, for $9,575 
with interest at since one month from the date of the award, 
and for $413.60 the costs of the arbitration with interest at 8^j 
thereon from the date of the certificate or other settlement of the 
amount. 1 allow one month from the date of the award as a 
reasonable time for the defendants to ascertain the exact amount 
awarded thereby.

The plaintiffs will have the costs of this action. There will l>e 
an order for payment out to the plaintiff of the amount in court 
to lie applied u|>on the judgment. But as there may still he an 
apjieal, this order will not issue for twenty days.

Judgment accordingly.
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alta. McDougall * second ». merchants bank of canada.
8. C. Alberta Su/a-enie Coart, Harvey, CJ. March 11, 1916.

Discovery and inspection (| IV—31)—Mortgagee of chattels 
on mortgaged lands—Bank manager—Examination of—Practice— 
Directions.]—Application by way of directions for the selection 
by way of substitution for examination for discovery of a local 
manager of the defendant bank as the officer whose examination 
may tie used in evidence at the trial against the defendants.

C. F. Newall, K.C., for plaintiffs; S. B. Woods, K.C., for 
defendants.

Harvey, CJ.:—The plaintiffs are the holders of a real estate 
mortgage against one McDonald, and under the attornment 
clause in this mortgage have seised certain chattels situate on 
the mortgaged premises. The defendants are the mortgagees of 
the chattels and an issue has lieen directed to determine their 
relative rights. The amount involved is considerably over 650,(XX).

Formal pleadings have lieen delivered and the plaintiffs, in 
their reply, allege several grounds u]>on which they claim that the 
chattel mortgage is bad as against them, one being that it was 
agreed with McDonald that the chattel mortgage should not lie 
registered, but that a new one should lie given liefore the expiration 
of 30 days, which should be similarly renewed, which would mean 
that the mortgage would lie kept in good standing by means of 
renewals rather than by way of registration as w. s done. Whether 
this is a good plea as lietween the present parties is not raised 
before me, but it is perhaps of some importance for the considera
tion of the point which is raised.

The chattel mortgage in question, which, I understand, was 
not the first one which was renewed from time to time, is dated 
June 30, 1915, and it is admitted that the then local manager 
was superseded by the present local manager during the follow ing 
month, and that the latter made the affidavit of bond fides and 
caused the mortgage to lie registered. It was also admitted that 
the former local manager is at present local manager at Stettler. 
in this province, but not in this judicial district.

The plaintiffs desire to examine the latter as the person whose 
answers may be used against the defendants, who object but offer 
the present local manager here for this purpose but at the same 
time offering no objection to the examination of the Stettler 
manager for the purpose of infonnation.



46 D.LJL] Dominion Law Krpokth.

R. 234 permits the examination of any party or any present 
or past employee of a party with knowledge of the facts, and 
R. 250 provides that if it is the examination of a party it may 
be used against him, and if it is of an officer of a corporation 
which is a party it may lie used against the corporation if the 
officer has l>een selected “to submit to an examination to \*e so 
used.”

Sub-rule (2) provides that “such selection shall be made by 
the corporation, or by a judge if the corporation refuses or fails 
to select any or what the judge considers the proper officer or 
officers having regard to the questions involved.”

This rule came into force in 1914, and, though I was a member 
of the Commission which framed it, as far as 1 am aware there 
is no rule in similar terms in any other jurisdiction.

It has as yet received little judicial consideration, the only 
decision on the sub-rule, so far as I am aware, being Lea v. City of 
Medicine Hat (1917), 35 D.L.R. 109,11 A.L.R. 380, in which 1 gave 
the reasons of the Appellate Division for «‘fusing to allow the 
opposite party to select the person he then desired as representative 
of the corporation for the purjxise of making admissions binding on 
it, and Pelican Oil and (las Co. v. Northern Alberta, &c., (1918) 1 
W.W.R. 957, in which Beck, J., gave the reasons of the majority 
of the court for refusing to set aside the selection of the corpora
tion.

Some of the principles underlying the main rule had previously 
l>een considered in McLean v. C.P.H. (1916), 28 D.L.R. 550, 12 
A.L.R. 61, and Medicine Hat Wheat Co. v. Noms (1916), 29 D.L.R. 
379, 10 A.L.R. 21.

It will be useful to consider briefly the history l>efore, and 
the state of the practice at the time of, the passing of this rule. 
This was considered by me to some extent in giving the reasons 
of the court en banc in Nichole v. Skedanuk (1912), 4 D.L.R. 450, 
6 D.L.R. 115, 5 A.L.R. 110.

Under the old equity practice as pointed out in Bray on 
Discovery, p. 81, if a plaintiff wished to obtain discovery from 
any officer or member of a company who had knowledge of the 
facts he made such person a party defendant for the purpose of 
discovery. The answers of a party could, of course, always be 
used in evidence against him, but Bray says, p. 84, that though

4ii—46 D.L.K.
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there was no actual decision, the opinion was that the answers 
of officers or members of a corporation could not he read against 
it, and this is stated by Rigby, L.J., in WeUbach Gaslight Co. v. 
New Sunlight, [1900] 2 Ch. 1 at 12, to have l>een the law.

When the Judicature Act was passed it was provided that 
when a corporation was a party, an officer or member could be 
examined for discovery, and it is )>ointed out in the WeUbach 
case that his answers are the answers of the corporation and may 
l>e used against it.

Rut in England the method of examination is by interroga
tories formally and carefully framed, the answers to which may 
likewise lx* delil>erately and carefully prepared.

In Berkeley v. Standard Discount Co. (1879), 13 Ch.D. 97. 
Jessel, M.R., says at p. 99:—

The niemlier is a partner or quasi partner in the company. By reason of 
our technical rule as to corporations if the company is incorporated the 
partners are not actually named defendants on the record but the members 
are the real defendants who together make the company which is the defend
ant, and it is their property which is sought to be affected by the action. 
Therefore, I can well understand that those iwrsons who, if there had been 
no corporation, would have liecn actual defendants and liable to answer so as 
to give discovery, may if the judge thinks fit, be made to answer . . . 
The company has as much interest as anybody else in seeing that the pro|x>r 
man should answer because the effect of the answer may be very serious as 
regards the jiosition of the company. . . . The ordinary practice, I
believe, is for the company's solicitor to act for the officer or member who is 
directed to answer and to prepare the answer for him.

In Ontario the English method of examination by interrog
atories was not adopted but in lieu thereof an oral examination 
was provided, and for discovery by a corporation the examination 
of an officer only was permitted. At first this examination could 
not be read against the corporation, and the courts gave a very 
literal interpretation to the term officer, but as I pointed out in 
the Skedanuk case, supra, at a later stage after the rules had 
provided for the use of such examination against the corporation 
it was intimated in Morrison v. (i.T.R. Co. (1902), 5 O.L.R. 38, 
that the interpretation of “officer” should be restricted. At p. 41 
Maclennan, J.A., says:—

At the time of our decision in Ilitch v. G.T.H. Co. (1890), 13 P.R. (Ont.) 
369, the officers of corporations could only be examined before trial for pur
poses of discovery and t he dejxwitions could not be read against t he corpora
tion. I thought and held in that case that the rule applied to every officer 
of a corporation who might reasonably be supposed to jxwsess knowledge of
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the facts, discovery of which was sought. If the depositions could at that 
time have been read against the cor|>oratiou, I think I would not have put so 
vide a construction upon the rule.

Moss, J.A., at p. 43, says:—
The fact that a person holding some |»osition of subordinate rank or grade 

which some might call an office, happened to be the iierson whose dealing or 
conduct had given rise to the action ought not necessarily to subject such 
person to examination on behalf of the corporation for the purpose of dis
covery any mon? than if he was an officer or employee under an individual 
party to an action.

At the time that decision was given, while portions of the 
examination of the officer could lie read against the corporation, 
yet in that event the corporation could read as evidence in its 
own Itehalf the remainder of the examination of the officer, which 
privilege did not exist in the case of the examination of a party 
other than a corporation. However, in the following year, the 
rule was amended to permit of the examination of not only an 
officer but a servant of the corporation, but at the same time the 
provision for reading the examination against the corporation 
was repealed.

Just prior to the coming into force of our Rules of 1914 our 
practice was the same as that of Ontario prior to the change I 
have just mentioned as having been made in 1903.

The Commission framing the present rules had before it the 
situation presented by the facts and decisions to which I have 
referred.

R. 234 authorizes the examination of a party or any present 
or past employee of a party W'ho has knowledge of the matter in 
issue. This is an immense extension of the right of the opposite 
party to obtain information, and it applies in all cases without 
regard to whether the party is a natural or an artificial person.

But when it comes to the use of the information so obtained 
as evidence, it is necessary to make restrictions and r. 250 
authorizes the use in the case of a natural person lieing a party 
of liis own examination only as admissions against him. In the 
case of a corporation which itself cannot speak, someone must 
speak for it, and the rule authorizes the corporation itself to name 
in the first instance the person whom it wishes to speak for it, 
and by whose admissions it is willing to be bound. Leave, how
ever, is given to a judge to name a different officer if he considers 
that a proper one has not been named.
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The right which is given to a corporation to select its own 

mouthpiece for the purpose of making admissions is one which 
ought not lightly to be taken away as the consequences may lie 
very serious for it.

No doubt if a corporation were to select an officer whom it 
would be difficult and expensive to examine when it had an officer 
who could be conveniently examined and who could give the 
requisite information it might Ire proper to set aside its selection.

In England, though that might be the only way in which the 
information could be obtained, it appears that the court would 
not interfere with the company’s discretion and substitute an 
officer to whom there could be any reasonable objection; see 
Manchester v. Slagg, [1882] W.N. 127. Under our present practice 
there is no necessity to do this for the purpose of obtaining informa
tion, the primary purpose of discovery, and there would, therefore, 
appear to be little justification for interfering with the corporation's 
selection when honestly and reasonably made.

Then more regard, too, perhaps, ought to be paid to the 
corporation’s wishes when the examination is a viva voce one and 
the questions depend on the answers to previous ones, than when 
they are formally submitted to the company which can then have 
some knowledge and perhaps control over the answers.

In Pelican Oil v. Northern Alberta, mpra, our court refused 
to substitute another officer though it was shewn that the one 
selected by the corporation was absent and could not be examined 
for some time, the corporation protesting and raising a suggestion 
of a conflict of interest lietween itself and the officer proposed to 
be substituted.

In the present case the defendants have selected the most 
available local manager and the one who has had charge of the 
mortgage upon which the defendants rest their claim since a few 
days after it was given and who, though, perhaps, having no 
personal knowledge of any negotiations or undertakings prior 
thereto, would naturally, in the course of his duties, have familiar
ised himself with the facts connected therewith.

It appears to me that there is no room for considering that 
the selection by the defendants has been other than an honest 
and bond fide one. There are no affidavits before me, but it is 
apparent that the defendants may not have the same confidence 
in the former manager as in the present one. It was the former
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who was responsible for bringing about the circumstances causing 
this litigation; he has been removed from the important branch 
of this city to that of a small town in another part of the province, 
which could hardly Ik thought to be a promotion. If he had 
ceased to be in the employ of the defendants there is no doubt 
he could not be imposed on them, and, of course, if they seriously 
object they might consider the advisability of dismissing him, so 
that to order that he tie substituted might lie doing him a grievous 
injury. No objection is or could be made to Ids lieing exauined 
and all the information in his possession obtained, the only objec
tion being that what he says should not lie taken as an admission 
made by hie employers. When it is looked at in that way it 
seems that only in the most exceptional cases should the court 
make an order for sulistitution against the corporation's will.

In the Welsbach case, Collins, L.J., said, p. 14;—
The party who wishes to obtain the information can, if he chooses, 

sublHi’iia the [lerson who can give it, ami if his evidence is relevant it will lie 
admitted at the trial. But as my brother Rigby has [minted out, it is no part 
of the duty of the plaintiffs to assist the defendants in getting up evidence in 
Support of tlieir ease. When once you grasp the fundamental principle, 
that the answer of the com|iany’s officer is the answer of the coni|iany and 
not of the individual the whole thing follows logically.

When, us under our practice, the witness can lx- examined 
before trial so that no risk need lie taken in calling him us a w itness 
the case is much stronger.

The last remark of Collins, L.J., states the principle that the 
only person to be selected must Ik one who can speak for the 
company. As was said by Jessel, M.R., in the Berkeley case, 
supra, ns a member he is one of the company and it is to Ik oliservetl 
that only officers, who presumably are members, or other nemlKrs 
of the company are subject to examination under the English 
rule. A local manager of a bank may be an officer in one sense 
but in view of our rule which says officers or persons employed 
there is room for doubt whether he comes within the term “officer ” 
as used therein. Certainly there seems no reason why he should 
Ik necessarily a memlKr or shareholder of the bank. I think it 
would Ik no answer to say that the bank itself proposes a local 
manager for it is putting forward a mouthpiece, and I see no 
reason why it could not authorize any one to speak for it that it 
wishes.

Moreover, in offering this local manager it is shewing its good
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faith by offering the jierson most availalile and one in whom it 
has confidence and one most convenant with the facts, unless 
possibly the other local manager whom it does not feci disposed 
to accept as its mouthpiece.

I must, therefore, decline to interfere with the defendant's 
selection. Judgment accordingly.

dunn v. McIntosh.
Saskalchewan Court of Appetd, Lamonl and Eluentd, JJ.A , and MacDonald, J. 

ad hoc. March 90, 1919.

Contracts (§1 D—53)—Agreement to grub and break land 
—Definiteness—Telegram by wife without husband’s knowledge 
—Telegram to husband in reply which he never saw—So con
tract between parties.]—Appeal by plaintiff from the trial 
judgment in an action for breach of contract. Affirmed.

H. K. Sampson, K.C., for appellant.
A. E. Cairns, for respondent.
The judgment of the court was delivered by
MacDonald, J. The claim herein is that on or about the 

month of June, 1917, the plaintiff entered into an agreement, 
partly verbal and partly written, with the defendant, whereby 
the defendant agreed in the proper season of 1917 to grub and 
break 50 acres or more of land on the cast i/2 of section 15-46-19- 
W2, and to construct u fence on two sides thereof, supplying the 
material therefor, on terms that the defendant should receive 
as his remuneration the use during 1918 of the land so broken, 
together with the use for pasturage of the remainder of said 
land for 1917 and 1918; that it was further agreed that, should 
the defendant in 1917 grub and break at least 75 acres, the 
plaintiff would supply the material for the said fence ; that de
fendant neglected to perform said agreement, wherefore plaintiff 
claimed damages. The defence denies all the allegations in the 
statement of claim.

The plaintiff testifies that in 1916 he had letters from defend
ant relative to buying or developing said land. In June, 1917, 
he went to Melfort, and had several interviews with the defend
ant, Defendant suggested that he should break and grub 50 
or 100 acres and fence it in exchange for the first crop. This 
was satisfactory to plaintiff, provided defendant would contract
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to break at least 50 acres, and the plaintiff might reserve the SASK.
l ight to sell the land at any time. No price was fixed for c. A.
grubbing and breaking the land, in case the land was sold before 
defendant could take off the crop. Plaintiff also says he agreed 
to let defendant have the use of the pasture for two seasons.
The plaintiff left Melfort without receiving any answer, but 
asked defendant to wire him on Monday. On Monday plaintiff 
having received no telegram called the defendant by long dis
tance telephone. Defendant first answered, but in a moment 
gave place to defendant’s wife, who carried on the conversation 
with plaintiff. She told him they had been busy and had been 
unable to make arrangements. lie asked her to let him know 
by wire the following day, and, as an inducement, stated that if 
defendant would break 75 acres plaintiff would pay for the 
fencing material.

In explanation of the statement of defendant’s wife to 
plaintiff that “they had been unable to make arrangements,” I 
may state that it appears from the evidence of the defendant 
and his wife that at the interview in Melfort defendant stated 
it was impossible for him to do the breaking as he was already 
engaged to work for a Mr. McPhail until freeze-up ; that defend
ant’s wife, at plaintiff’s request called up a number of people 
to inquire if they would do the breaking. She, however, did not 
succeed in getting anyone to undertake the work.

The day following the said telephone conversation, the plain
tiff received a telegram. This telegram he tendered in evidence, 
but its reception was objected to. There was no proof that 
defendant ever sent a telegram of which the copy of telegram 
received by plaintiff was a copy. It was therefore inadmissible.
Adamson v. Vachon (1912), 5 S.L.R. 400. The defendant’s wife 
produced what she swore was a copy of the telegram sent, and 
it reads as follows:—

Will accept your offer re breaking on east half of 15-46-19, 1 to break 75 
acres if possible, you to furnish material for fence, I to erect same for first 
crop, if sold before crop harvested I want seven dollars an acre, for breaking, 
and grubbing. Am writing.

Mrs. John McIntosh
2nd Avenue, Melfort, Sask.

To the telegram received by him the plaintiff replied as 
follows :—
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Moobc Jaw, June 13, 1917.

John McIntosh,
Melfort, Saak.

Your telegram received. Seven dollars satisfactory. Rush work.
W. ¥. Dunn.

This latter telegram waa addressed to defendant preeumably 
beeause the copy received by plaintiff waa—according to plain
tiff’s evidence—signed “John McIntosh." Said interviews and 
telegram» arc said to constitute the contract between the partie».

The defendant’s wife testified that at one of the interviews ill 
Melfort plaintiff wanted defendant to undertake the grubbing 
and breaking, but defendant declined positively to do it because 
he was already engaged and not free to do it. And in the tele
phone conversation between plaintiff and defendant’s wife she 
told him. she says, that she was fairly sure of getting 50 acres 
or thereabouts broken; that plaintiff wanted the land broken 
anyway and wanted to know if she could look after it and get it 
done for him. She told him she would do her best and would 
wire plaintiff; that she told hei husband about the telephone 
conversation which she had with plaintiff, and her husband, the 
defendant, said he would have nothing to do with it. Next 
morning she made inquiries and thought she had good prospects 
of getting the work done. Then she sent the telegram in ques
tion, which defendant never saw.

It is clear that defendant knew his wife was sending plaintiff 
some telegram, but he never saw it, and he might well have 
thought that it was merely informing plaintiff of the prospects 
of getting the land broken by other parties. In any event, the 
evidence does not go far enough to establish that in sending the 
telegram the wife was acting as the authorized agent of 
defendant.

With respect to the telegram to plaintiff, the trial judge 
found as follows :—

The defendant says be never knew anything about Ibis telegram other 
than the port bis wife informed him, that sire intended to telegraph the plain
tiff. After hearing the evidence of the parties I am satisfied this evidenee is 
correct.

There is ample evidenee to sustain the finding of the learned 
trial judge, which should not be disturbed. Even if the evi
denee of defendant and his wife were rejected, there would be
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no proof whatever of any telegram having lieen aent to plaintiff 
by defendant. It neeeaaarily follow* that there waa no contract 
between the plaintiff and defendant, and the appeal ehould be 
dismissed w-ith eosts. Appeal dismissed.

HABER v. BUTTERY.

Saskatchewan Court of Appeal, Haultain, C.J.S., Lamont and El wood, JJ.A.
March tO, 1919

Master and servant (§ I C—10)—Contract for first year's 
services—No definite contract for second—Termination by em
ployee on month's notice—Wages—Rights of parties—Construc
tion of contract.]—Appeal from the trial judgment dismissing 
the plaintiff’s action for wages claimed to be due under a 
contract.

C. W\ Hoffman, for appellants.
J. F. Frame, K.C., for respondent.
The judgment of the court was delivered by
Elwood, J. A.:—This is an action for wages claimed to be 

due by the defendant to the plaintiffs.
For the year ending the end of October or November 1, 1916, 

the plaintiffs had worked for the defendant for $500; of which 
$20 a month was to be payable for the months of November, De
cember, January, February and March, and the balance in equal 
portions over the following months ; either party to have the 
right to determine the hiring without notice and without cause. 
On November 1, 1916, the defendant asked the male plaintiff if 
he wished to continue for another year, and on November 6 it 
was arranged that they should continue for another year. They 
remained until April 1, 1917, when they left after having given 
a month’s notice, and this action is brought for their wages for 
the part of the year from November 1, 1916 to April 19, 1917.

The defence is that it was an entire contract for a year, and 
that the plaintiffs having broken the contract are not entitled to 
any wages. The district court judge before whom the action 
was tried found for the defendant and dismissed the plaintiffs’ 
action, and from that judgment this appeal is taken.

The district court judge bases his judgment on his finding 
that, at the time the contract for the second year was entered

SA8K.

cTÂ.
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8A8K. into, it was arranged that the contract could only be cancelled
C. A. for cause, and he cornea to that conclusion from an answer given

by the male plaintiff in his examination for discover)-. The 
answer is this :—

The man must have a reason to quit, he must have reason too to lav me 
off and if we an- not satisfying him then we have a reason to leave Ititn.

And the district court judge concludes from that answer 
that there must have been some arrangement whereby the plain
tiffs could only leave for some reasonable cause.

At the examination of this plaintiff at the trial, referring 
to the first year’s hiring, he gives this answer:—

1 said to Buttery that I would not hire under any other . . . unless 
leave him any time he can get along that anything ha|i|ieiis between us lieeause 
of dispute or he don't like us or we have a reason to leave him, to part, that is 
why 1 said the priée- of the winter months and the priee of the summer months

The plaintiffs are evidently foreigners, and, while the former 
answer refers to the hiring for the second year and the latter 
one to the first year, there is very little—if any—difference in 
the effect of these answers. The undoubted evidence is that the 
contract for the first year could be terminated at any time with
out notice and without cause. Both the plaintiffs and the de
fendant swore positively that there was no conversation about 
the termination of the contract for the second year, and I am of 
opinion that the proper conclusion is, that, so far as the second 
year is concerned, the hiring was exactly the same as the first 
year ; that is, there was nothing said, and the only conversation 
that they had was as to the amount of the remuneration for the 
second year, and it was finally determined that it should be the 
same as for the first year, and under these circumstances all 
parties had the right to conclude that the terms were in all 
respects the same as for the first year.

A man named Kvenson was called to give evidence for the 
plaintiffs. He swore that he had two conversations with the 
defendant, one of which was before and the other after the de
fendant had been notified that the plaintiffs were going to leave, 
and Evenson’s account of the conversations is that the defendant 
told him that the plaintiffs could leave when they liked. The 
defendant denied having any such conversations with Evenson. 
The district court judge in his judgment stated that he did not
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find that Evenaon waa perjuring himself but that he was going 
to overlook hia evidence, and gave reasons therefor.

I do not think that the reasons given by the district court 
judge are sufficient to cause one to disregard this evidence; 
particularly as he does not find that Evenaon perjured himself. 
To my mind the conversations took place, or else Evenaon per
jured himself ; and, as the district court judge finds that he 
did not perjure himself, I think the evidence should be con
sidered. It clearly corroborates the plaintiffs as to their being 
entitled to leave at any time.

In addition to the claim for wages there was a claim for 
$10; additional wage while threshing. The sum of $10 was paid 
during the first year for cooking done by the female plaintiff 
while threshing. I think the fair inference from the evidence is 
that this was a gratuity, and that she did not receive it as a 
matter of right, and I am not satisfied from the evidence that she 
is entitled to receive this, or any extra sum, for the second year.

In my opinion the appeal should be allowed with costs, and 
judgment entered for the plaintiffs against the defendant for 
$132 and costs.

Appeal allowed.

BADGER v. TOROSOFF.
Saskatchewan Kino's bench, MacDonald, J. February to, 1910.

Execution (§ II—20)—Judgment debtor—Examination of 
in aid of execution^Knowledge of debtor as to assets and liability 
—Order to inform himself—Power of courf.]— Appeal by plain
tiff from an order made in an exartiination in aid of execution. 
| See Badger v. Torosoff, 39 D.L.R. 606.)

P. II. (Jordon, for appellant.
P. O. Makaroff, for respondent.
MacDonald, J.:—The defendant herein recovered a judg

ment against the plaintiff for costs. On August 22, 1918, the 
defendant obtained an order under r. 501 for an examination of 
the plaintiff in aid of execution. The examination took place on 
September 18, 1918, and the transcript of evidence consists of 
77 typewritten pages, containing 1,030 questions and answers.
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SA8K. To * largo number of questions put to him, the plaintiff replied
K. H that he did not know or that he did not rememlier, but he did

not refuae to aiuwer the queationa put, except in a few inatanees 
which are not in question here. The aolieitor for the defendant 
obtained from the Clerk of the Court a certificate that on such 
examination the judgment debtor ' ‘ failed to give out informa
tion relating to hia assets and liabilities in reply to the questions 
put to him,” and on January 13, 1919, the defendant made 
application to the district court judge at Saskatoon, on notice, 
and supported by the said order of Aug. 22, 1918, the appoint
ment, subpoena, and notice to produce the examination and said 
certificate for an order that the plaintiff
do fully and completely acquaint himself with and inform himself ns to all 
matters relating to his assets and liabilities, and do attend at hie own expense 
before the clerk of tliis honourable court or his deputy and answer all ques
tions relating to the assets and liabilities of the saitl Russell Badger pursuant 
to the older of the acting judge in chambers dated the 22nd day of August, 
BUS. and latrlieularly all questions relating to the following:

Here follow three pages of so-called particulars, the general
ity of which may be seen by reference to the first heading :—“1. 
Plaintiff's business dealings and occupation since coming to and 
taking up his residence in Saskatchewan."

The application also asked for an order that the plaintiff 
produce any and all books and documents in his possession or 
potter and particularly those under eight specified headings and 
that the plaintiff pay the costs of the examination and applica
tion.

The judge made an order in the terms of the notice of motion, 
with a few slight additions. From that order this appeal is 
taken.

R. 503 provides, infer alia, that any person liable to be exam
ined under r. 501 shall be subject to the same rules of examina
tion, and the same consequences of neglecting to attend or refus
ing to disclose the matters in respect of which he may be exam
ined, as in the case of a witness on a trial.

This is quite similar to the provision contained in r. 278 
respecting examinations for discovery before trial, which pro
vides that any party to an action or issue may be compelled to 
attend and testify in the same manner, upon the same terms and 
subject to the same rules of examination as a witness.
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In fact r. 501 (3) says the examination under said rule is 
to be for the purpose of discovery only, and I am of the opinion 
that the same principles apply to an examination for discovery 
in aid of execution as to an examination for discovery before 
trial.

It has been held that where a party is interrogated—by inter
rogatories under the English practice—as to matters done or 
omitted to be done by his agents and servants in the course of 
their employment, he does not sufficiently answer by saying that 
he does not know and that he has no information on the subject. 
He is bound to go further and obtain information from such 
agents or servants of his, or he must shew sufficient reason for 
not doing so. Bolckow v. Fisher (1882), 10 Q.B.I). 161, Bray on 
Discovery(1885), 139. The same rule applies to examinations 
for discovery, under our practice. Bondar v. Usinovitch (1918), 
11 S.L.R. 64, and cases therein cited.

So, a party being interrogated is bound to disclose anything 
of which he has knowledge or information at the time the dis
covery is sought of him. In addition to this, he is bound to seek 
information from documents and from persons. Bray on Dis
cover)' (1884), p. 134.

He must, if necessary, examine documents in his possession 
or power. All documents which he has a right to inspect, pro
vided he can enforce that right, arc in his power. Bray, 135.

As before stated he is bound to use his best efforts bond fide 
to get all the information he can from his agent, but there is no 
obligation on him to apply for information to persons who are 
not, or have not been his agents, nor to seek information which 
is equally accessible to both parties, and which is not either in 
his own possession or knowledge or that of his agents or persons 
within his control. Bray, p. 142.

In this ease, the plaintiff, as before stated, did not refuse to 
answer the questions put, except in a few immaterial instances. 
Nor is there any suggestion that the information sought is within 
the knowledge of any agent, present or past, of the plaintiff, or 
of any person under his control. And as to documents the plain
tiff swears positively that he has none. Some of the questions 
relate to the formation, capital, shareholders of and numbers of
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SASK. shares issued by The Badger Mill and Elevator Co., Ltd., of
K. B. which the plaintiff at one time was secretary ; but plaintiff

swears he has no documents containing the information sought, 
and he is not bound to search the records of the registrar of 
joint stock companies, which records are equally accessible to 
defendant. Bray, pp. 135 & 143.

The other information sought relates to matters of which the 
plaintiff when examined swore he had no knowledge or recollec
tion, and it has not been made to appear that he either has the 
means of acquiring the knowledge or of refreshing his recollec
tion. In such circumstances I do not see how an order could be 
made against him.

In Xelson v. Pons ford (1841), 4 Bcav. 41 at 43, 49 E.R. 252, 
Lord Langdale says :—

With regard to the rule stated that a man must either admit or deny his 
own recent facts, it is possible that a defendant with the most delicate con
science, may be unable to do so; and I know of no means, by which a dis 
covery can be obtained from a defendant, as to matters on which he swears 
he is ignorant. All the court can do is to get from him such an answer as he 
swears he is able to give; it can do no more than compel him to state the 
impression on his mind. If his statement can be proved to be untrue, he will 
be liable to the |fenalties of tierjury.

A plaintiff must be satisfied with what the conscience of the 
defendant will allow him to swear, for the court can give him 
no more, and it cannot on the question of insufficiency try 
whether it is true or not. Farquharson v. Balfour (1823), Turn. 
& R. 184 at 204, 37 E.R. 1067. Bray, 129.

In any case, even where the court decides that the party 
examined has not discharged the duty imposed on him of inform
ing himself on matters within the knowledge of his agents, or 
persons under his control, or contained in documents which he 
has a right that he can enforce, to inspect, I am of opinion that 
the application should not be for an order in the nature of a 
mandamus to compel him so to inform himself, but for an order 
that he attend and make sufficient answer to the questions not so 
answered before, or in the alternative be committed for contempt. 
This seems to be the correct practice. Harris v. Toronto Electric 
Light Co. (1899), 18 P.R. (Ont.) 285, Brydonc-Jack v. Van
couver Printing Co. (1911), 16 B.C.R. 55. Judgment of Irving, 
J. A., appeared in Bondar v. Usinovitch, supra. And the notice
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of motion should particularize the answers complained of. 
Foster v. Van Wormcr (1888), 12 P.R. (Ont.) 597.

The appeal will be allowed with costs, the order appealed 
from set aside, and the application below dismissed with costs.

Appeal allowed.

NICHOLAS v. DUMOULIN.
Saskatchewan Court of Apjteal, Haultain, C.J.S., Lanwnt and Ehvood, JJ.A.

March to, 1919.
Principal and agent (§ II A—6)—Sale of goods—Agent 

making sale—Agreement as to commission—Understanding of 
parties—Agent’s authority.]—Appeal from the trial judgment 
dismissing an action for commission on the sale of a popcorn 
and peanut wagon. Affirmed.

J. B. Haig, for appellant.
W. //. B. Spotton, for respondents.
Haultain, C. J. S. (dissenting) :—This action was brought 

by the plaintiff for $140; the amount of commission alleged to 
be due him by the defendants for procuring a purchaser for a 
Seator’s popcorn and peanut wagon, the property of the 
defendants.

The evidence clearly proves that the plaintiff was asked by 
the defendants to find a purchaser for the wagon, and that he 
did find a purchaser in the person of a man called Halliday, who 
was introduced by him to the defendants and subsequently 
bought the wagon from them. The defendant McLeod, accord
ing to his evidence given at the trial, asked the plaintiff to get 
a man “to run the wagon,” but admits that he wanted to have 
the wagon either worked oi; sold. He said that he was anxious 
to dispose of the wagon or rent it, and often spoke to the plain
tiff about disposing of it. He first got into communication with 
Halliday, the purchaser, through the plaintiff. He did not 
recollect whether he gave Nicholas the particulars of price, etc., 
or not, but Nicholas swore that he did. He admitted that he had 
an idea that Nicholas was in the way of getting a commission for 
wagons that were sold through him, and knew that he was the 
agent for the manufacturers of wagons of that description and 
got a commission on sales made through him. There was no 
commission agreed upon, and, in fact, commission was not men
tioned.
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On eroes-examinetion. McLeod was asked the following 
question :

if. Wliv did you expect that Nicholas would do the work for nothingT 
<letting purchasers for nothingT

(He anewered): 1 did not have any reason to expect one way or another. 
Juat as one man w-ttuld he S|a-aking to another. I naked him if he knew 
where I could get a man.

The plaintiff. Nicholas, stated in his evidence that after he 
had told McLeod about Halliday, McLeod aakvd him to go out 
and see Halliday about taking the wagon. He also stated that 
McLeod got the name and address of Halliday from him, and 
later on informed him that he had talked to Halliday and asked 
him to get in touch with Halliday and sell him the wagon. He 
also stated that the defendant Dumoulin had also asked him to 
get a purchaser. After the plaintiff informed McLeod about 
Halliday, McLeod, according to plaintiff’s evidence, told him 
what the terms of sale would be. Plaintiff also swore that he 
saw a number of other men with regard to the wagon and sent 
them to the defendant’s ns probable purchasers.

Halliday, the purchaser of the wagon, testified that he made 
the final agreement for the purchase of the wagon with the 
defendant Dunn, to whom the plaintiff had sent him, and that he 
would not. have bought the wagon if the plaintiff had not advised 
and persuaded him to do so.

This evidence clearly establishes the relationship of principal 
and agent between the parties, and shews that the agent per
formed the service he was requested to perform. Under these 
conditions there must be shewn some special circumstance to 
deprive the agent of his right to compensation for hie services. 
There was no express agreement t<W pay a commission, but, in 
my opinion, the facts of the case necessarily imply such an 
agreement. It is true that the plantiff’s ordinary business was 
that of a peanut vendor, but it was known to the defendants— 
through McLeod when he employed him—that he was the selling 
agent of wagons of a similar 'description, and, for that reason, 
would naturally come in contact with possible purchase™ of the 
defendant’s wagon. Although both Mr. Dumoulin and Mr. 
Dunn almost indignantly repudiated any idea of payment of a 
commission, there is nothing in the circumstances of the case
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or the relationship of the parties to rebut the presumption that 
payment for the services performed by the plaintiff at the 
defendants’ request was intended.

1 would therefore allow the appeal with costs, and the judg
ment appealed from should be set aside and judgment entered 
for the plaintiff for the amount of his claim and costs.

Lamont, J. A., concurred with Elwood, J. A.
Elwoou, J. A.:—This is an action brought by the plaintiff to 

recover from the respondents a commission on the sale of a 
Seator’s popcorn and peanut wagon.

The district court judge before whom the action was tried 
dismissed the plaintiff's action on the ground that the defend
ants never agreed to pay a commission and there was nothing 
in the evidence to warrant him in holding that the defendants 
knew or should have known that the plaintiff would charge 
commission.

The plaintiff was first approached in the matter by the defend
ant McLeod, and the plaintiff 's evidence in this connection is as 
follows :—

Q. Who introduced the purchaser to the defendants? A. Well, 1 did in 
tills way. McLeod first came to me quite early in the year and asked me to 
get a renter for the wagon, and asked me if I would not go up myself. Later 
on I seen Halliday and I told him about the wagon, and after that 1 seen 
Mr. McIakmI and told him that 1 had a purchaser for the wagon if they would 
sell it. MeLeod said “sure we want to sell that wagon if we can get a good 
man, we want to get it out of the garage as it is costing us money there.” I 
did not tell him who the purchaser was as he came to the wagon quite often. 
Finally, lie came to the wagon and said he would like to get that man's name 
and address. Q. How long after this was the sale made? A. He came back 
to me soon afterwards and said he had talked to him, and Halliday said he 
would do nothing until he had seen me, and he said, “Now you get in touch 
with him and sell him that machine.” Q. Was anything said about a com
mission? A. No.

The plaintiff testifying as to how it was that Halliday came 
to him stated us follows:—

Q. The first conversation that took place between you and Halliday was 
when Halliday asked you if you could get him a machine? A. Well, he said 
he would like to go into that business if I could get him a machine.

It appear! from the evidence that the plaintiff is in business 
as a popcorn and peanut vendor in the city of Moose Jaw, and 
that he conducts his business in a similar machine to the one

47—40 D.I..K.
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8A8E. which was sold to Halliday, and with respect to which the com-
C. A. mission in this action is claimed. It also appears that Scators,

the manufacturers of these wagons, have allowed to the plaintiff 
a commission on any of their wagons which he has sold. It does 
not however appear how many wagons he has sold for Scators, 
but I apprehend from the evidence not very many. He does not 
advertise himself as an agent for the sale of these wagons.

Mcljeod'i evidence as to what he knew about the plaintiff 
getting commission is as follows:—

Q. Did you know that before that time Nicholas was agent for those 
wagons? A. I had an idea that he was in a way getting a commission for 
wagons that were sold. Q. Ho that you know that he was an agent for those 
wagons? A. Yes, sir. Q. Why did you expect that Nicholas was doing this 
work for nothing—getting customers for nothing? A. I did not have any 
reason to expect one way or another. Just as one man would be in speaking 
to another 1 asked him if he knew where I could get a man.

The plaintiff went to no expense in connection with effecting 
a sale of the wagon, and I think the fair result of the evidence is 
this, that in the first place McLeod went to him and asked him to 
try- and get some person to rent the wagon; he went to the 
plaintiff not because the plaintiff was a dealer in these wagons, 
but because the plaintiff was conducting the same kind of business 
that would be conducted by a purchaser or tenant of defend
ant's wagon, and the people who eame to the plaintiff to buy 
his wares might possibly inquire about the business and express 
some desire to get into a similar business and in this way inquire 
as to where a similar wagon could be rented. It was in this 
way that Halliday first eame to the plaintiff. Halliday at that 
time had not any money. He was working for the plaintiff’s 
son at the latter's farm, and the plaintiff apparently wished 
Halliday to continue working there so long as his son required 
him, and he also knew that Halliday had no means of purchasing 
the wagon until he earned more money.

The terms upon which the sale was made were such as would 
lead one to believe that the defendants at least did not expect to 
pay a commission. These terms were $25 cash, and $50 a month.

I think, under the evidence, the district court judge was 
justified in coming to the conclusion that the defendants were 
justified in assuming that the plaintiff would not make any
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charge for what he was doing, and that he was «imply acting 
gratuitously, and therefore, under these circumstances, he would 
not be entitled to any commission. I would not disturb the 
finding of the district court judge and would, therefore, dis
miss the appeal with costs. Appeal dismissed.

STRONGMAN v. DOW sod SASK. WESTERN ELEVATOR Co.

Saskatchewan Court of Appeal, l.amnnt and Elwood, JJ.A., and MacDonald, J.
March to, 1919

Liens (§ II—9)—Thresher’s lien—Right to seize grain— 
Reasonably sufficient to satisfy claim—Cannot apply surplus on 
old account—Conversion. ]—Appeal by defendant company from 
the trial judgment holding that there had been conversion of 
grain seized under a thresher’s lien. Affirmed.

II. J. Schull, for Sask. Elevator Co., appellant.
I). Buckles, for respondent.
La mont, J. A. :—The plaintiff, a farmer, in June, 1917, 

employed the defendant Dow to thresh his crop. The threshing 
bill amounted to $150, of which the plaintiff paid $80. Not receiv
ing the balance, Dow, on July 5, went to the C’.P.R. car at Rush 
Lake, which was being loaded by the plaintiff with the wheat 
threshed, and took therefrom 52 bushels. This he took to the 
elevator of the defendant company where he stored it until 
July 11, on which day he sold it to the company for $106.08. The 
cost of taking the wheat to the elevator was $1. This, with the 
balance of $70, due on the threshing account, made a total of 
$71 coming to Dow. Dow refused to pay over the balance of 
purchase-money after satisfying his claim, on the ground that 
the plaintiff owed him in respect to some other accounts. The 
plaintiff sued for the conversion of the wheat. Dow did not 
defend the action. The defence set up by the defendant com
pany was that Dow was entitled to take the wheat purchased 
by them by virtue of his right to a thresher's lien given by c. 152, 
R.S.S. and amendments thereof, and that he, having kept the 
wheat for a period of 5 days as required by the statute, and not 
having been paid his threshing bill and hauling charges, had sold 
the wheat to the company. To this defence, the plaintiff in his 
reply alleged (1) that he was not at the date of the seizure 
indebted to the defendant for threshing; (2) that within 5 days
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SASK. after the wheat was seized he so notified the defendant company.
C. A. The district court judge before whom the matter came held

that there had been a conversion of wheat to the amount of 
$35.00, “that being the difference between the value of the grain * 
the defendant Dow was entitled to seize under his thresher's lien 
and the value of the grain he actually did sieze.” From this 
judgment the defendant company appeals.

The liability of the defendant company depends upon 
whether or not Dow was entitled to seize under his thresher's 
lien all the wheat which he actually took away. If not, there was 
a conversion of the grain improperly taken, and for that grain 
both the defendants are liable.

In 27 Hals. pp. 889 and 890, I find the following :—
To constitute conversion there must be a positive and wrongful act, but 

there need not be any knowledge on the part of the person sued that the 
goods converted belong to someone else.

A wrongful sale of the goods of another person, if accompanied by delivery 
of the goods, or documents of title, amounts to conversion, and both the seller 
and the buyer in such cases are liable to be sued.

In Crane & Sons v. Ormerod, [1903] 2 K.B. 37, it was held 
that where goods were taken in execution and sold by the bailiff 
and it subsequently appeared that they were not the property 
of the judgment debtor at the time of the seizure or sale, the 
purchaser did not acquire a good title to the goods as against the 
real owner.

The Act Respecting Threshers’ Liens provides that everyone 
that threshes or causes to be threshed grain for another at a 
fixed price or rate of remuneration shall for a specified time have 
a lien upon such grain threshed, and he may, after 24 hours’ 
notice, “take a sufficient quantity of such grain to secure pay
ment of said price or remuneration.’’

S. 2 provides that the quantity of grain which may be so 
retained shall be a sufficient quantity computed at the market 
value thereof, at the nearest market, to pay for the threshing 
and certain charges fixed by the section for haulage. Sub-s. 2 
(a) (added by 1916, c. 37, a. 25) reads as follows:—

2a. The person taking the neceesary estimated quantity of grain may 
forthwith store it in his own name in any public elevator or at the threshers 
risk in any other suitable storing place, and if, at the expiration of five days 
from the taking, the price or remuneration for the threshing has not been 
paid, he may sell the grain at a fair market price.
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(2) The proceeds of sale shall be applied first in payment of the reason
able cost of iranaiiorting the grain to market, and next in payment of the price 
or remuneration for threshing. The residue, if any, shall he paid forthwith 
to the owner of the grain or his assigns.

These sections shew that the defendant Dow was authorized 
to take a sufficient quantity of grain to secure his claim and 
the costs of haulage. These amounted as I have already pointed 
out, to #71. The market price of wheat was $2.04. Thirty-five 
bushels would therefore have secured his entire claim. He took 
52 bushels; practically one-half more than was necessary. The 
defendant company contended that, as s. 2a. made provision for 
the return to the owner of any sums realized over and above the 
unpaid threshing and costs of haulage, the statute impliedly 
authorized the taking of more than enough to secure the claim, 
but cast upon the thresher the duty of returning any surplus.

In my opinion, this is not the meaning of the section. The 
section cannot be interpreted as impliedly authorizing something 
inconsistent with that which it authorizes in express words, and 
what it authorizes is the taking of enough of grain to secure the 
claim. This does not mean that a thresher must only take the 
exact liumlier of bushels and pounds which at the market price 
5 days after the taking will satisfy his claim. It would be im
possible for him to gauge it as close as that. What the section 
does mean, in my opinion, is, that he can take such a quantity as 
will reasonably secure his claim ; the quantity which a reasonable 
man would consider sufficient. The reasonableness of the 
amount—under the circumstances of each particular ease—is the 
test. The thresher is obliged to know the market price of the 
grain he takes, and the number of bushels necessary to satisfy 
his claim. If he does not have at hand the means of ascertaining 
the exact number of bushels he is taking, he would not be held 
strictly to the amount, but allowance would be marie for his 
inability to ascertain the proper quantity. He would also be 
entitled to protect himself against a drop in the market, if the 
market was fluctuating. Hudy v. Sotimore (1916), 29 D.L.R. 
40, 9 S.L.R. 267.

If the market at the date of the seizure was in a panicky 
condition he would probably be entitled to a greater margin, but 
the circumstances, in my opinion, would have to be very extra
ordinary indeed which would justify a margin of 50'/. Prima
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facie, such a margin is unreasonable. Under the circumstances 
of this particular case, it is so unreasonable as to lend colour 
to the argument of the plaintiff that the excess was deliberately 
taken to cover the other claims which the defendant alleged he 
had against the plaintiff.

The defendant Dow makes no claim that the market was not 
in a stable condition. The distance from the car from which he 
took the grain to the elevator, where he weighed it, was only ten 
paces. He could, therefore, have easily weighed out the amount 
necessary to cover his claim. But even if that had not been so, 
any thresher, farmer or grain man could, in my opinion, esti
mate the amount necessary to secure a claim without taking any
thing like a margin of 50%. A farmer is not compelled by the 
Act to permit a thresher to take 50% more grain than is neces
sary to satisfy the thresher’s claim and, in lieu thereof, accept 
a judgment against a man who may be (as is contended here) 
of no substance.

The taking of the extra 17 bushels by Dow not being justi
fiable, there was a conversion of that amount. The appeal should, 
therefore, be dismissed with costs.

On the argument before us no question was raised as to the 
jurisdiction of the court to hear this appeal. As I have already 
reached the conclusion that the appeal should be dismissed upon 
its merits, it is unnecessary that 1 pass upon the question of 
jurisdiction, which 1 do not wish to do without first hearing 
counsel.

Elwood, J. A., concurred with Lamont, J. A.
MacDonald, J.:—In this action the plaintiff sued both 

defendants for $100 general damages and for $106.08 special 
damages, for conversion of certain grain. The trial judge gave 
judgment against both the defendants for $35 and the costs of 
the action, and against the defendant Dow for $16.75 and costs, 
on the counterclaim. The Saskatchewan Western Elevator Co. 
appeals from said judgment against it. The plaintiff does not 
cross appeal.

I am of opinion that no appeal lies. S. 56 of The District 
Courte Act (R.S.S. c. 53, as amended 1915, c. 11, s. 2) reads, 
in part, as follows:—
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In ever)- civil Action in the district ronrt win-re the amount in contro- 
verev ie over fifty dollar* an upis-al shall lie:

(a) In the caae of an interlocutory order, jislgmcnt or dia-iaion, to a 
judge of the Supreme Court of Saskatchewan in chandlers;

(b) In the ease of a final order, judgment or decision, to the Supreme 
Court en bone.

This section, in my opinion, is in effect the same as sub-s. (c) 
of s. 46 of the Supreme Court (of Canada) Act, before the addi
tion to said Act of sub-s. 2. It then read ns follows :—

46. No apiieal shall he to the Supreme Court from any judgment ren
dered in the Province of Quois-c in any action, suit, eausc. matter or other 
judicial proceeding unices the matter in controversy . . .

(r) amounts to the sum or value of two thousand dollars . . .
In Joyce v. Hart (1877), 1 Can. S.C.R. 321, it was held, 

Strong, J., dissenting, that, in determining the sum or value 
in dispute in eases of appeal by a defendant, the proper course 
was to look at the amount for which the declaration concludes, 
and not at the amount of the judgment This was the juris
prudence of the court on the point until the Judicial Committee 
of the Privy Council held in Afina v. Pratt (1888), 13 App. Cas. 
780, that it was the amount in controversy in the appeal as dis
closed by the judgment against the proposed appellant in the 
court below which determined the jurisdiction. The decision in 
Allan v. Pratt was followed by the Supreme Court of Canada 
until sub-s. 2 was added to a. 46 by 54-55 Viet. c. 25, s. 3. See 
cases collected in Cameron’s Supreme Court Practice and Rules, 
2nd ed., p. 269 et seq.

The amount in controversy here is, therefore, #35.
The costs of the action cannot be added in estimating the 

amount in controversy. Labrosse v. Langlois (1908), 41 Can. 
S.C.R. 43.

This court has, therefore, no jurisdiction to entertain this 
appeal, and the same should be dismissed. The respondent 
should have moved to quash the appeal. As he did not do so, 
nor raise the point at any stage, there should be no costs.

Appeal dismissed.
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ADVANCE RUMELY THRESHER Co. ▼. COTTON.

Saskatchewan King's Bench, Bigelow, J. March S, 1919.

Sale (§ I B—13)—Of goods—Failure to comply with terms 
—Resale—Action for balance due—Foreclosure. ]—Action to 
recover balance due on machinery Hold and for an order for sale 
or foreclosure of defendant’s lands.

R. Hogarth, for plaintiff.
R. Hartney, for defendants.
Bigelow, J. :—On November 14, 1911, defendants ordered 

from the M. Rumely Co. a separator and engine, for $4,000. The 
machinery was delivered to defendants, and notes signed for the 
amount due. As collateral security, the defendant, Samuel Cot
ton, mortgaged to the company the north-west quarter of section 
12-41-9, west 3rd meridian, for $4,000. on November 16, 1911. 
and the defendant, John Harold Cotton, mortgaged to the com
pany the south-east quarter of section 12-41-9, west 3rd, for 
$3,958.24, on April 1, 1913. The company re-possessed the ma 
ehincry on September 27, 1915, and resold it at auction 
on November 27, 1915, for $2,000. The expenses of re
possessing and selling were $124.75, and the net proceeds of the 
sale $1,875.25, which the company credited on the account. This 
action is brought to recover judgment for the balance, and an 
order for sale or foreclosure of the lands. All of the interests 
of the M. Rumely Co. were duly transferred to the plaintiff.

The defendants first claim damages for delay in delivering 
the machinery. Apparently there was an agreement made on 
November 3, 1911, which was afterwards substituted by an 
agreement dated November 14, 1911, which was the agreement 
put in evidence. On November 14, 1911, defendants signed and 
scaled this document :—

I hereby acknowledge to have this day received and accepted all the 
machinery described in the agreement dated November 14, 1911; that the 
said agreement has l>wn rend over and explained to me fully, and that 1 have 
a copy of the «une; and I further agree that the said agreement shall he sub
stituted for a certain other agreement made by me with the M. Rumely Co., 
and dated November 3. 1911.

So the machinery was delivered the same day as the agree
ment, and I cannot see that the defendants have any possible 
claim for late delivery.
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Defendant* further contend that the company in reselling 
did not comply with the Act respecting Lien Notes and Con
ditional Sales of Quods. R.S.S. c. 145. and that therefore the 
company's action amounts to a rescission of the contract. 
Sowyer-Uogsey v. Dagg (1911), 4 S.L.R. 228; American Abell 
Engine Co. v. Weidcmcüt (1911), 4 S.L.R. 388; Northwest 
Thresher v. Hates (1910), 13 W.L.R. 657; Harris v. Dustin 
(1892). 1 Terr. L.R. 404; Boucher v. Lunn (1911), 18 W.L.R 
624.

The pleading of the defendants alleges that the machinery 
was not retained for a period of 20 days, and that no notice, 
or no 8 days' notice was given to the defendants of the sale. The 
plaintiff answers this contention by saying:—(1) That defend
ants contracted themselves out of the statute as to the separator, 
and (2), that the burden is on the defendants of shewing that the 
plaintiff did not comply with the Act.

There were two contracts; one for $1,500 for the separator, 
and one. for $2,500 for the engine. Under the contract for the 
separator, the purchaser waives all his rights under the Condi
tional Sales Act. Plaintiff claims to have appropriated all pay
ments that have been made to the other contract. Whether a 
vendee can contract himself out of the statute seems to me a nice 
question. It is not necessary for me to decide that question in 
view of my opinion on the other question, but I am inclined 
to the opinion that a vendee can contract himself out of thir 
statute. In 27 Hals. 196, the author says:—

Persons for whose benefit statutory duties luivc been inq>oHcd may, in 
the alwenee of express words in the statute, to the contrary, contract with 
those on w’hom such duties are laid not to lay cluim to the |ierfommnce of 
them.

It seems to me that where it is intended to prevent parties 
from contracting themselves out of the statute, the legislature 
has so expressly stated. See the Farm Implements Act, 1917, 
2nd scss., c. 56, s. 28; Volunteer and Reservists Act, 1916, c. 7, 
s. 23 (a), as amended by 1917, c. 34, s. 48.

Then the question arises: On whom is the burden of shewing 
whether the Act was complied with! The facts shew that the 
machinery was retained for a period of 20 days, but the only 
evidence of notice is John H. Cotton’s, who say's he received a

8ASK. 

K. B
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SA8K. notice of sale, which is dated November 5th, 1915, for a sale on 
K. B. November 27, 1915. There is no evidence that this notice was 

served personally 8 days before the sale, or sent in a registered 
letter 10 days before the sale. Plaintiff relies on the decision of 
Elwood, J., in Mount v. Holland, [1917] 1 W.W.R. 1188, at 1189, 
who says :—

It was further contended on behalf of the defendant that it was incum
bent on the plaintiff to shew affirmatively that all of the conditions of the 
Act Respecting lien Notes and Conditional Sales of Goods had been complied 
with. I am of the opinion that if there had been any failure on the part of 
the plaintiff to comply with those provisions, it was incumbent upon the 
defendant to affirmatively plead and prove such failure. There was a general 
plea of a sale in contravention; no particulars were given, and no attempt 
made at the trial to prove the particulars in which there had been a contra
vention.

Against this there is the opinion of Stuart, J., in Sawyer and 
Af asset/ v. Bouchard (1910), 13 W.L.R., 394. At p. 400 he 
says :—

The defendants contend that the provisions of the Conditional Sales 
Ordinance as to retention for 20 days and notice to the purchaser applies to 
the agreement, notwithstanding the provision for a private sale. 1 think this 
contention is correct. In my opinion, the effect of the provisions of the ordi
nance is to force the vendors to treat the agreement as a mortgage and to 
provide certain procedure analogous to the procedure imposed by the court in 
mortgage actions, which must be observed by the vendor. In my opinion, 
also, the burden of proving that these provisions have been complied with lies 
upon the vendors, the plaintiffs. They are attempting now, after the lapse 
of eight years, to collect the deficiency and interest thereon. In effect, they 
are asking for personal judgment for a deficiency arising under a mortgage 
sale. The onus of proving a projier sale is upon the mortgagee, and should 
here, I think, be placed upon the vendors. Having failed to shew compliance 
with the provisions of the ordinance, I think they cannot succeed.

I have a great deal of doubt as to which of these opinions is 
correct. It does seem hard that a defendant should have to prove 
a negative, especially when all the information is or should be 
in the possession of the plaintiff. I am much inclined to the 
opinion of Stuart, J., but I think I should follow the decision of 
Elwood, J., of our own courts, until such a point should be 
settled by the court of appeal.

Then the defendants contended that the sale was false and 
illusory. The sale was for $2,000. The following year, plaintiff 
resold the machinery for $2,460 after putting on repairs of $367, 
netting $2,092. So if defendants were allowed $1,875 at the 
time of the sale, it would amount to about the same as the
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proceeds of the resale the following year, for if plaintiffs have SA8K. 
to account for the $2,092 they would also be entitled to receive K B. 
interest up to the time they received the $2,092. While I am of 
the opinion that if a purchaser can prove that the goods were 
resold unfairly or at an under price he would be allowed their 
full value, (Jones on Chattel Mortgages, s. 708), still, in this 
ease, I must hold that the sale was bond fide and at a fair price.

There will be a reference to the local registrar at Battleford, 
to ascertain the amount due, and plaintiff will have judgment 
for that amount, and costa of the action.

Plaintiff asks for sale or for foreclosure, at its option. Plain
tiff has not yet exercised any option, and I presume that a sale 
is desired as it is first mentioned. Unless the amount of the 
judgment is paid within 3 months from the date of the local 
registrar’s certificate, there will be a sale of defendant’s interest 
in the lands, at the Court House at Battleford under the direc
tion of the sheriff of Battleford; plaintiff to have leave to bid.
Terms of sale to be 25% cash, and the balance on delivery of 
transfer within 2 months from date of sale ; sale to be advertised 
for 5 weeks in the newspaper nearest the land, and also to be 
advertised by posters published in 10 conspicuous places, in each 
of the following places: Langham, Hadiss,m, Borden, North 
Battleford and Saskatoon.

■Judgment accordingly.

MYKLEBUST v. GALEY.
Saskatchewan Court of Appeal, Lament and Elwand, JJ. A. and MacDonald, J. 

ad hoc. March tO, 1919.

Saiæ (I A III—52)—Cheque—Warranty—Sickness—Failure 
o/ consideration—Breach of warranty.]—Action to recover the 
balance of a cheque given as the purchase price of a cow, and for 
protest fees thereon.

C. Sckull, for appellant.
W. A. Beynon, tor respondent.
The judgment of the court was delivered by 
Elwood, J. A.:—This is an action brought to recover the 

balance of a cheque given by the defendant to the plaintiff as the 
purchase-price of a cow sold by the plaintiff to the defendant,
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SANK. and for protest fees thereon, and, in the alternative, for the 
C. A purehase-priee of the eow sold by the plaintiff to the defendant.

The defendant alleges that at the time of the purehaae of the 
eow there waa a warranty given by the plaintiff to the defendant 
that said eow was in a healthy eondition and was a good butter 
cow, and was in all respects all right ; that said eow was. at the 
time of said sale, sick and was suffering from a fatal disease, from 
which she died, and that she was worthless. As a counterclaim, 
the defendant repeats the above allegations, and alleges that he 
was put to 124.75 veterinary expenses in treating said eow, and 
#3 for burial fees in connection with the burying of said eow.

The district court judge found, in effect, that the above war
ranty was given ; but held that the sale took place in October, 
when the defendant’s wife had a conversation with the plaintiff 
with regard to the purchase of said cow. and further held that 
there was no evidence that the cow was ill when the purchase 
took place, or when the delivery took place, which was on Decem
ber 19, and gave judgment for the plaintiff for the amount of the 
claim and dismissed the defendant's counterclaim.

The statement of claim alleges that the sale took place on 
December 19, the day before the giving of the cheque, and in his 
evidence at the trial the plaintiff stated that he sold the cow to 
the defendant in December, on the same date as the cheque. It 
is true that the wife of the defendant says that she bought the 
cow in October, but the action is brought against her husband, 
who says he bought it in December. He is the person who is 
being sued, and there was no evidence that she had any authority 
to make a contract binding her husband. There waa no contract 
that she made that was enforceable against her husband, and the 
contract, at any rate, is treated by the plaintiff in hie pleadings 
and in his evidence as having been one with the husband on 
December 19, and I hold that that is the date that the sale was 
made.

The evidence shews that, from the date that the cow was 
taken to the defendant’s home until it died, it waa never well, 
and, from the condition in which it waa at the time it waa taken 
home, I have no hesitation in holding that the eow waa not in 
good health at the time of the sale, and that she was, in fact, 
worthless.
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That bring so. there waa a total failure of conaideration for 
the cheque. The defendant waa entitled to aet up a breach of 
warranty in diminution of the purchaae-priee, and there ahould, 
therefore, be judgment diamiaaing the plaintiff'a claim with 
eoata. The defendant ia, in eonaequenee of the breach of war
ranty, entitled to the damagea which he claims, and, therefore, 
ia entitled to judgment against the plaintiff for *27.75 and coats 
of counterclaim. The defendant ia also entitled to the coats 
of this appeal. Judgment for defendant.

Re MONKMAN AND CANADIAN ORDER OF CHOSEN FRIENDS.
Ontario Supreme Court, Meredith, C.J.C.P. March 18, 1918.

Insurance ($ IV B—172)—Change of beneficiary—Preferred 
class—Declaration in writing—Insurance Act, R.S.O. 191 j, c. 1S3, 
s. 171—Will—Printed form—Personal estate—Inclusion of insur
ance moneys.]—Motion by Ellen M. Monkman, widow of John 
Wesley Monkman, deceased, for an order for payment out of 
court of a sum paid in by the Canadian Order of Chosen Friends 
representing an insurance on the life of the deceased.

A. R. Hansard, for the applicant.
J. M. Godfrey, for the mother, father, and a brother of the 

deceased.
F. W. Harcourt, K.C., Official Guardian, for an infant and for 

one Orr Monkman.
Meredith, C.J.C.P.:—The single question involved in this 

ease is:—whether John Wesley Monkman duly changed the 
beneficiaries of the insurance money in question: and whether such 
a change was made or not depends upon the question : whether, in 
that which he did, he complied with the provisions of the Ontario 
Insurance Act respecting such a change.

Originally his mother, father, and a brother were the bene
ficiaries. The writing which the applicant contends effected the 
change is in the following words:—

"Form of B’lU.
“I, John Wesley Monkman (Name in full) Regimental

numlier 800007, serving in......... of the Canadian Expeditionary
Force, do hereby revoke all former Wills by me made and declare 
this to be my last Will.

701

SASK.
cTa.

ONT.
s. c.



702 Dominion Law Reports. [46 D.L.R.

“I bequeath all my real estate unto my wife,
Name and Address of person 
or persons to whom it is to go.

“Ellen Monkman 
“45 Morse St.

“Toronto, Can.

“absolutely, and my personal estate I liequeath to my wife,
‘ Ellen Monkman 

“45 Morse St., 
“Toronto, Can.

Name and Address of person 
or persons to receive personal 
estate*

(see note) ..........
this 1 day of Aug. A.D. 1916."Important Note 

"this must be 
signed and dated by
The Soldier Himself. (Sgd.) J.W. Monkman Signature of Soldier 

“Signed and acknowledged by the Testator as and for his last 
Will in the presence of us both present at the same time, who in 
his presence, at his request, and in the presence of each other have 
hereunto subscribed our names as witnesses.

“Signature of first Witness (Sgd.) G. Heighington Lt.
“The Two “Address of Witness......... 134 Overseas Battalion

(48 Highlanders) C.E.F.
Witnesses “Occupation of Witness Soldier.
Must Sign "Signature of second witness (Sgd.) R. S. Dunlop Lt.
Here.’ "Address of witness........... 134th Overseas Battalion

(48th Highlanders) C.E.F.
"Occupation of Witness..........Soldier."

The -nan’s signature—as will be observed—is above the nota 
bene sente-toe.

But neither that circumstance, nor any question as to the 
validity or eiTcct of the writing as a will, is material, if otherwise 
the writing be efficient to effect the change.

The Ontario Insurance Act, R.S.O. 1914, ch. 183, sec. 171, 
sub-sec. (5), provides that:—

“(5) Where the declaration describes the subject of it as the 
insurance or the policy or policies of insurance or the insurance 
fund of the assured, or u a language of like import in describing it, 
the declaration, although there exists a declaration in favour of a

• "N.B. Personal estate includes pay, effects, money in bank, insurance 
policy, in Fact everything except real estate.
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member or member* of the preferred class of beneficiaries, shall 
operate upon such policy or policies to the extent to which the 
assured has the right to alter or revoke such last mentioned 
declaration."

This sub-section was added to the Act to counteract, it is said, 
the effect of a ruling of a Divisional Court, giving effect to a some
what strict interpretation of suli-sec. 3 of sec. 171, in the case of 
In re Cochrane (1908), 16 O.L.H. 328.

The result of all which is:—that, if it appear from the words 
used by the man in this writing that he desired to cliange the 
beneficiaries of these moneys from his mother, father, and brother 
to his wife, effect must be given to it accordingly.

And there can he no doubt that such was his intention : liecause 
the words which he was, and we are, in print, required to note well, 
say so:—"personal estate includes . . , insurance policy, in 
fact everything except real estate."

In the concurrence of the words of sub-sec. (5), which I have 
quoted, and these words in the will, it seems to me to lie made very 
plain that (1) the intention of the man was to give to his willow this 
insurance money; and that (2) in law, under suli-scc. (5), she 
takes it.

The case is not like that of In re Janeen (1906), 12 O.L.R. 63, 
in which the will was invalid, and, if it were, it would lie necessary 
to consider whether, having regard to the important cliange in the 
law on the subject caused by the introduction of sub-sec. (5) since 
that case was decided, that case has now any binding effect: see 
per Riddell, J., in He Boeder and Canadian Order of Chosen Friends 
(1916), 36 O.L.R. 30. 28 D.L.R. 424.

The sub-section (5) is not limited to wills—it comprises a declar
ation in writing in any form—and so it may lie that, although 
contained in what was intended to be a will, it may be good though 
for some reason the writing may not be valid as a will : for instance, 
a declaration dealing with an insurance fund independently ought 
to be good under sub-sec. (5) though in the form of a will which is 
not duly executed so as to take effect as a will. In such a case 
there can be no doubt of the intention of the insured, and the Act 
does not require an expression of that intention in a will—any 
writing will do—but, when the declaration is dependent on other 
things provided for in the will, but which cannot be given effect

ONT.
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because of the invalidity of the will, the declaration should fail, 
not because of the insufficiency of the writing, but liecause the 
insured has failed to give legal expression to his whole intention 
regarding the insurance; he has left incomplete and insufficient his 
declaration respecting the money.

I hold that the declaration in question is a sufficient compliance 
with the provisions of sec. 171 of the Act so as to substitute the 
widow as sole beneficiary, of the insurance money in question, for 
the former beneficiaries, the respondents in this motion.

It is not necessary, therefore, that the widow should rely upon 
the will as a testamentary document to support her claim to the 
money; but, if she had to take that position, I am not able to agree 
with Mr. Godfrey that she should fail.

Mr. Godfrey’s main points are: that the “nota bene” clause is 
not part of the will because it is below the testator’s signature: the 
Wills Act, R.S.O. 1914, ch. 120, sec. 12 (2)e; and that, without 
it, the words “personal estate” are not comprehensive enough 
to embrace the insurance money in question, because, 
especially, of the interpretation clauses of the Wills Act, sec. 
2, in which it is provided that, in that Act, the words “i>er8onal 
estate” “shall include leasehold estates and other chattels real, 
and also money, sliares of government and other funds, 
securities for money (not being real estate), debts, choses in 
action, rights, credits, goods, and all other property, except real

*(2) Every will, bo far only aa regards the poeition of the signature of 
the testator, or of the person so signing for him, shall be valid, within the 
meaning of this Act, if the signature is so placed, at, or after, or following or 
under, or beside, or opposite to the end of the will, that it is appartînt on the 
face of the will that the testator intended to give effect by such signature to 
the writing signed as hie will: and no such will shall be affected by the circum
stance that the signature does not follow or is not immediately after the 
foot or end of the will, or by the circumstance that a blank space intervenes 
between the concluding word of the will and the signature, or by the circum
stance that the signature is placed among the words of the testimonium clause, 
or of the clause of attestation, or follows or is after or under the clause of 
attestation either with or without a blank space intervening, or follows, or is 
after, or under, or beside the names or one of the names of the subscribing 
witnesses, or by the circumstance that the signature is on a side, or page, 
or other portion of the paper or papers containing the will, whereon no 
clause or paragraph or dis|»osiiig part of the will is written above the signature 
or by the circumstance that there appears to be sufficient space on or at the 
bottom of the preceding side or page or other portion of the same paper on 
which the will is written to contain the signature: and the enumeration of the 
above circumstances shall not restrict the generality of the above enactment ; 
but no signature shall be oiierative to give effect to any disposition, or direction 
which is underneath, or which follows it, nor shall it give effect to any dispos
ition or direction inserted after the signature was made.
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estate, which by law devolves upon the executor or administrator, 
and any share or interest therein;” words not wide enough to em
brace these moneys, which would not devolve on executor or 
administrator.

1 agree that the nota bene sentence is not part of the will, but 
not so much on the ground relied upon by Mr. (îodfrey as on the 
ground that it was not intended to be an integral part of it. It was 
plainly, 1 think, only part of the information and instructions 
regarding a will and its execution, intended to be imparted by 
those who drafted and those who printed and sold such forms, 
just as, in other resiiects, there are the guides, for the liencfit of the 
unlearned in legal knowledge, printed in other parts of the body of 
the will, instead of being printed, as would be |H*rhaps more usual, 
in the margin of it.

Hut it does not follow that because the nota bene clause was 
printed in the form of the will for that purpose only, it is to lie 
ignored altogether. It was printed for a purpose which it per
formed; and the commonest of common sense requires that it be 
taken into account ; and, if the words “personal estate” are capable 
of comprising all that is set out in the dictionary or explanatory 
clause, they should be held to include it. It is erroneous to say 
that the interpretation clauses of the Wills Act prevent that; for, 
in the first place, they are not exclusive, they are inclusive only; 
then they arc applicable only to the Act, not to this or any other 
will; and then, the 30th section* gives them a further inclusive 
effect so as to embrace any iiersonal estate which the testator has 
power to appoint in any manner he may think proper: so that, 
under this section, the will would carry with it, in any case, at the 
least, all the money in question except the $500 of which the testa
tor’s mother was beneficiary ; and it must be added that the testator 
had much more power over and concern in this insurance than a 
mere power of appointment of the insurance moneys. That was 
pointed out in the case of Ilaeder, 2<S D.L.IL at pp. 427,428.

30. ... b bequest of the personal estate of the testator, or any 
bequest of iiersonal estate described in a general manner, shall Is* construed to 
include any iiersonal estate, or any personal estate to which such description 
will extend, which he may have power to appoint in any manner he may 
think proper, and shall operate as an execution of such power, unless a contrary 
intention appears by the will.

48—46 d.l.r.
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The contract was his contract ; and, ns fur as he had any power 
over it, and all that might come from it, it was his personal 
property.

So there is nothing to prevent the moneys in question passing 
under this will to the sole devisee and legatee named in it—the 
testator’s widow; there is everything to require it. Nor can I 
think there would be if the nota bene clause should be deemed to 
have been intende d to be part of the will; for, in that case, there 
is authority for treating it as an interlineation, self-evidently made 
l>efore the execution of the will and above the attestation clause: 
see In the Goods of Kimpton (1864), 3 Sw. & Tr. 427; In the Goods 
of Birt (1871), L.R. 2 P. & I). 214; In the Goods of Wilkinson (1881), 
6 P.D. 100. Rut, treating it as a nuncupative will, under sec. 14 of 
the Wills Act, the applicant is not aided, because that legislation 
authorises a disposal of “personal estate” as interpreted by that 
enactment only.

However—looked at in more than one way—the money in 
question is now the personal property of the applicant,and should 
be paid out to her.

The case is not one in which any order as to costs should l>e 
made, except that the applicant, having brought the Official 
Guardian here for precautionary purposes only, should pay his 
fee upon this motion.

BANK OF OTTAWA v. HAMILTON STOVE AND HEATER Co.
Ontario Supreme Court, LaichforH, J. November 22, 1918.

Guaranty (§ I—1)—Company—Incorporated by Dominion 
authority—Guarantee of account of another comjmny unth bank— 
Special clause in charter—Absence of direct authorization of direc
tors—Liability of company.]— An action upon a guarantee.

Wentuorth Greene, for the plaintiffs.
II. A. Burbidye, for the defendants.
Latchford, J.:—This action is upon a guarantee, dated 

the 22nd March, 1917, made by the defendants to secure 
advances etc. by the plaintiffs to the Tilden-Gumey 
Company Limited, a corporation organised to sell the goods 
manufactured by the defendants.

The defendants were incorporated in 1910 by a charter of the 
Dominion of Canada. Among the powers conferred were:—
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“(b) To manufacture, buy, and sell hardware and kindred 
goods and articles."

“(i) To enter into . . . any arrangement for . . . 
union of interests, co-operation, joint adventure, reciprocal con
cession, or otherwise, with any company carrying on or aliout to 
carry on or engage in any business or transaction which this com
pany is authorised to carry on or engage in, or any business or 
transaction capable of I icing conducted so as directly or indirectly 
to liencfit this company ; and to guarantee the contracts of or 
otherwise assist any such person or others having diallings with 
the company.”

It is to lie noted that the powers set forth in this paragraph are 
identical with those stated in see. 23 (1) (d) of the Ontario Com
panies Act, K.8.O. 1914, ch. 178, as incidental and ancillary to 
any [rowers set out in the letters patent incorporating a company 
under the Ontario Act.

The Tildcn-Gumey Company was incorporated under the laws 
of the Province of Manitoba. It had the same directors and 
officers and “approximately the same shareholders," and con
ducted from Winnipeg a business which the defendants were 
authorised to engage in. That business was capable of being 
conducted and was in fact conducted for the liencfit of the defend
ants. It sold throughout the western Provinces the articles 
manufactured by the defendants in Ontario. The guarantees 
were given as directly for the benefit of the defendants as for the 
liencfit of their selling agency. By securing and maintaining 
credit with the plaintiffs for the subordinate company, collections 
made in the west were forwarded to the defendants, instead of 
being applied, as the manager of the Tildcn-Gumey Company 
contended they should be, in reduction of the liability to the 
plaintiffs. To what extent the defendants so profited it is impos
sible to determine, but that they ilid so profit is beyond question. 
In one of his letters to Mr. Carrick, the defendants’ president and 
general manager, Mr. Thompson, the manager of the Tilden- 
Gumey Company at Winnipeg points out that the company’s 
cnxiit was impaired owing to the fact that in less than two years 
it had paid the defendants $22,000 in excess of its purchases.

In 1911 the Winnipeg company was indebted to the plaintiffs. 
The defendants offered a guarantee of the account, but the bank 
required and was given a mortgage on the Winnipeg warehouse.

ONT.

8. C.



706 Dominion Law Reports. 146 D.L.R.

ONT.
8. C.

More security wus sought in 1914, and the giving of a guar
antee for $100,000 was authorised and approved by the defend
ants’ directors and shareholders. The form of this guarantee was 
not satisfactory' to the bank, which submitted to the defendants' 
general manager a guarantee for the same amount, which was 
duly executed under the seal of the defendants and the hands of 
the general manager and secretary.

This document was duly deliverer! to the plaintiffs, and on the 
security ! relieved to be afforded by it credit was continued and 
extended to the Tilden-Gumey Company.

For some reason not disclosed, the bank, on the 22nd March, 
1917, prepared and had forwarded to Hamilton for execution the 
guarantee of that date. When delivered to the bank more than 
three months later, it was signed only by Mr. Cnrrick. The bank 
returned it to the manager of the Tilden-Gumey Company at 
Winnipeg, on the 4th July, and two days later that gentleman 
sent it on to Mr. Carrick. On the 9th July Carrick returned it to 
Winnipeg, signed by Mr. Dews, acting secretary of the Hamilton 
company, at the same time expressing the hope that it would lie 
found satisfactory.

The satisfaction was manifestly that of the plaintiffs, though 
Mr. Cnrrick deposed at the trial that his manager at Winnipeg 
had no authority to deliver the document.

Before it was delivered, Mr. Carrick had an interview with 
the plaintiffs' manager at Winnipeg and promised that the Hamil
ton company “would restore the amount by which the capital of 
the Tilden-Gumey Company had been impaired." He rescinded 
his promise on the 20th July, relying on the circumstances that 
the directors of the Hamilton company had not expressly ratified 
the guarantee of 1914 in the form in which it was given, and had 
not at any time formally authorised or approved the guarantee 
of 1917.

The directors and shareholders had recognised the guarantee 
of 1914 at the annual general meeting of their company, held on 
the 22nd April, 1915. It was referred to in the report of 
their auditor, adopted at that meeting.

But I do not consider that any formal authorisation of the 
guarantees on the part of the directors or shareholders was neces
sary.
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The giving of the guarantees was plainly within the powers of 
the defendants under their charter. The power is express: “to 
guarantee the contracts of or otherwise assist” any business which 
the defendants were authorised to carry on, or “any business 
. . . capable of being conducted so as directly or indirectly to 
benefit " the defendants.

No help is afforded the defendants by the decisions in Union 
Hank of Canada v. A. McKillop A- Sons Limited (1913-1915), 
11 D.L.R. 449 and 10 D.L.R. 701,30 O.L.R. 87 and 51 Can. S.C.R. 
518, although paragraph (i) of their charter is almost identical 
with the incidental powers conferred on the McKillop company 
by H.8.O. 1897, eh. 191, see. 25 (c) and (/), now li.S.O. 1914, 
ch. 178, sec. 23 (1) (d). But the company guaranteed in that 
rase had nothing like the same relation to the guarantors as that 
of the Tilden-Gurney Company to the defendants in this case. 
Here the Tilden-Gurney Company curried on a business which 
the defendants were authorised to carry on, and that business 
was conducted so as directly to benefit the defendants. In fact 
it was the defendants' business wliieh the Tilden-Gurney Com
pany carried on.

The rule applicable here is stated by G Wynne, J., in Hooey v. 
Whiting (1887), 14 Can. S.C.R. 515, at pp. 531, 532: “All deeds 
executed under the corporate seal of an incorporated company 
which is regularly affixed are binding on the company unless it 
appears by the express provisions of some statute creating or 
affecting the company, or by necessary or reasonable inference 
from the enactments of such statute, that the Legislature meant 
that such deed should not be executed; anil the directors of the 
company have authority to affix the seal of the company to all 
such deeds not so, as above, forbidden ... to be executed, 
unless they are by the express provisions of, or by necessary or 
reasonable inference from, the enactments of such statute for
bidden to affix the seal of the company to the particular deed for 
the time being under consideration without compliance with 
some condition precedent prescribed as lieing essential to the 
validity of such deed, and which condition precedent has not 
been complied with.”

Applying this rule to the facts established, and bearing in mind 
that the directors of the defendant company acted in matters

ONT.
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incidental to the business of their company through their general 
manager and secretary or acting secretary, I consider that the 
defendant company cannot escape liability. An amendment to 
the writ of summons may be made by the plaintiffs, if so advised, 
setting up the continuing guarantee of 1914 as an additional basis 
of their claim.

There will be judgment against the defendants in favour of 
the plaintiffs for $100,528.42, with interest from the 30th June, 
1918, and costs.

Judgment accordingly.

MASON A RISCH Ltd. ». CHRISTNER.
Ontario .Supreme Court, Marten, J. December S, 191ft.

Sale (§ III C—70)—Musical instrument—Agency of vendor fur 
purpose of selection of particular instrument—Revocation by pur
chaser before appropriation to contract of particular instrument— 
Subsequent appropriation—Refusal of purchaser to accept—Legally 
appropriated article not tendered.]—Action for non-acceptance of 
goods alleged by the plaintiff company to have been sold by it to 
the defendant.

J. G. Kerr and J. A. McNevin, for the plaintiff company.
R. L. Brackin, for the defendant.
Master, J.:—The relevant clauses of the agreement upon 

which the action is founded are as follows:—
“ Form 5. Agreement No.--------

“This contract is subject to the approval of Mason A Ilisch 
Limited.

"No salesman or agent is authorised to alter this agreement 
in any way or to make any promise, verbal or written, other than 
such as may be contained herein.

"I hereby agree to purchase from Mason A ltisch Limited 
(hereinafter called the ‘company’)

“One Mason A Risch player piano..........style 70... No........
and combination bench.

“for which I agree to pay......... five hundred.......... dollars
($500.00), and in addition to this one upright piano..........by........
Heintzman A Co........... No. 15123.

"with interest at five per cent, per annum on unpaid balances, 
both before and after maturity, at the office of the said company
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at......... as follows: $100.00 cash Sept. 1st, 1918, then $75.00
cash each six months thereafter until paid............. with privilege
of paying the whole amount or any portion of the purchase-price
............. before maturity of payments $10.00 worth of
music included....................................................................................

“1. Until the whole of said purchase-price and interest is paid, 
said instrument shall remain the property of the company but 
shall lie at my risk from time of delivery. I agree to insure same, 
making tlie loss (if any) payable to the company, and I hereby 
assign to the company any and all insurance on said instrument 
which may be taken out by me before the payment to the com
pany of the whole purchase-price.

"3. In case of default of payment of any of the payments 
mentioned herein, or any extended payment, or any breach of
this contract............................ the then unpaid balance of pur
chase-price .....................shall forthwith liecome due.................. ”

‘‘7. The company may insert the numlier of said instrument 
in the space left aliove for the purpose.

“9. This contract is not subject to cancellation ami contains 
the whole agreement between us, and I acknowledge having 
received a copy of same.

“Dated at Chatham this 29th day of April, 1918.
“Witness..........John Glassford.........................................

“Signature, Franklin Christner.
. “ P.O. address, Chatliam, Ont.”

By letter dated the 14th May, 1918, the plaintiff company 
accepted the defendant’s offer. In the course of this letter it 
says:—

“We have pleasure in telling you that we went very carefully 
through a large stock of completed instruments at our factory, 
and we have selected for you one of the choicest instruments in 
every way that have ever come through our works. The piano 
is not only above the high standard which characterises every 
piano of our manufacture in tone and touch, but the case in this 
instance is a particularly handsome one . .

This letter, taken by itself, would indicate that on the 14th 
May, 1918, a specific instrument had been set aside and appropri-
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atcd, in complete form, ready for delivery, to the fulfilment of 
this contract. But from the plaintiff's evidence it appears that 
such is not the case. In the course of the trial, one Winters, an 
employee at the head office of the plaintiff, was examined and in 
his depositions says:—

“Q. What did you do about the selection of an instrument, or 
what did you cause to be done? A. We took it up immediately 
with the factory and had an instrument selected for Mr. Christner, 
and as soon as it was finished it was sliippod.

“Q. Before it was shipped did you get anything out of the 
way or out of the ordinary? A. I think we got a telegram from 
Mr. Christner and a telephone message from Mr. Glassford 
about it.”

It is therefore evident that on the 14th May the piano was 
not ready for delivery, that something further remained to be 
done to it in order that it might be completed, and that it was 
not completed until immediately before shipment, which took 
place on the 10th June. Meantime, on the 28th May, the defend
ant had telegraphed the plaintiff as follows:—

“Chatham, Ont., May 28, ’18. Mason A Risch, Toronto, Ont. 
Dear Sir: This is to notify you that I hereby cancel my order for 
Mason A Risch player piano ordered through your local agent 
Mr. John Glassford. Franklin Christner.”

On the same date, the defendant wrote to the agent of the 
plaintiff a letter as follows:—
" Mr. John Glassford. Chatham, May 27th.

“Dear Sir: This is to notify you that my order for Mason A 
Risch piano is hereby cancelled and will not accept it under any 
conditions.

“Yours truly,
“Franklin Christner.”

By his statement of defence (para. 2), the defendant sets up 
“that he was induced to sign the contract referred to in para
graph 3 of the statement of claim by the representation of the 
agent of the plaintiff (on the strength of which the defendant 
signed the said contract and without which he would not have 
signed the same) that the piano player referred to in the said 
contract was and would be in all respects exactly the same as the 
player piano manufactured by Heintsman A Company, which 
representation the defendant says was and is untrue.”
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The defendant furtlier «-te up by way of defence (para. 3) 
that "under the said contract the defendant is to deliver to the 
plaintiff an upright piano manufactured by Heintzmnn & Co., 
which said upright piano the agent of the plaintiff well knew was 
the property of the defendant's wife. The day following the 
signing of the said contract by the defendant, the defendant’s wife 
absolutely refused to [lermit the defendant to deal off her piano 
in the manner proposed, thereby rendering it impossible for the 
defendant to carry out said contract, and thereupon the defendant 
immediately notified the plaintiff cancelling the said contract."

The defendant has, in my opinion, failed to establish the 
second paragraph of his statement of defence, and I find against 
liim on the issue of misrepresentation.

The allegations of the third paragraph of the defence are 
established to my satisfaction by the evidence, and 1 shall here
after refer to their effect.

The contract is proved and established. It bound the defend
ant, who hail no right to rescind or refuse acceptance.

The plaintiff is therefore entitled to damages for breach, but 
I am unable to agree with the contention of counsel for the plain
tiff respecting the measure of damages.

That claim as put forward is as follows:—
September 1st—Total cash price due.................  $500.00
Interest at 5% from date of contract.................. 8.40
Damages for conversion of upright piano........... 350.(X)

$858.40

It is therefore a claim for the full purchase-price as in an 
action for goods bargained and sold.

I observe, in the first place, that the agreement in question is 
not strictly an agreement of sale, but an agreement of exchange 
or barter. The essence of a sale is a transfer from the buyer to 
the seller for a money consideration, called the price, which the 
buyer pays or agrees to pay; but, if the consideration for the 
transfer :s, wholly or in part, other goods, the total price not 
being fixed in money, the transaction is an exchange or barter. 
That being so, the plaintiff can enforce the contract according to 
its terms only by an action for specific performance.

But here specific performance is wholly impossible, because

ONT.
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the defendant had no title to the Heintzman piano mentioned in 
the agreement. The plaintiff could therefore recover damages 
only.

This, however, docs not fully determine the question, because 
as a rule such damages are estimated in the same way as at com
mon law.

The common law principles governing the rights of the parties 
in the case of a sale of goods arc well settled.

“An agreement to sell, or, ns it is often called, an executory 
contract of sale, is a contract pure and simple, whereas a sale, or, 
ns it is called for distinction, an executed contract of sale, is a 
contract plus a conveyance. Thus, by an agreement to sell a 
mere jus in /Hrsonam is created, by a sale a jus in rem is trans
ferred. Where goods have been sold, and the buyer makes 
default in payment, the seller may sue for the contract price, but 
where an agreement to buy is broken, usually the seller's only 
remedy is an action for unliquidated damages:” Halsbury's Laws 
of England, vol. 25, para. 225.

Unless it is otherwise agreed, the price of the goods is not 
payable unless and until the property has passed and they have 
been delivered, where a delivery thereof is part of the considera
tion for payment, unless delivery has been excused, but the parties 
may make any bargain they please varying such conditions.

In the present case it was specially agreed that the property 
in the player piano should not pass to the defendant until the 
purchase-price was paid in full, and such a provision does not 
enable the buyer to repudiate the contract, refuse to receive 
possession of the article sold when duly tendered, or absolve him 
from payment of the purchase-price: Tufts v. Pontss (1900), 
32 O.R. 51.

In that case the Court says (pp. 54, 55):—
“The stipulation in the contract by which the property in 

the goods was to remain in the plaintiff during the term of credit, 
notwithstanding the delivery of possession to the defendant, and 
the fact that the plaintiff has given up possession to the defendant, 
so far as he can, take the case out of the general rule which pre
vents the vendor from recovering the price where he has not 
parted with the property in the goods."
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But the Court dois not discuss or negative in any manner the ONT.
general rule of law that no action for the price of gixsls bargained H. C.
and sold can lx- maintained unless delivery has been tendered of 
a specific article wiiich has been legally appropriates! to the fulfil
ment of the contract.

In the case of a contract for the sale of goods to be manufac
tured, unless it be otherwise specifically agreed, no property can 
pass, and there can be no appropriation to the contract until the 
goods have been completed and arc in a deliverable state.

In the present ease if the manufacturer (the plaintiff) had, in 
the process of finishing the piano which was selected by it on the 
14th May, spoiled it in any way, could he have compelled the 
defendant to accept the spoiled piano? Would the plaintiff not 
have been under obligation to complete another piano in a proper 
manner in fulfilment of the contract?

It is clear that on the 28th May no specific piano had been 
appropriated to the fulfilment of this contract. I am of opinion 
that the defendant originally appointed the plaintiff company as 
his agent and authorised it to select for him out of its stock a 
piano to fulfill the contract. It is to be noted in this connection 
that it is specifically provider! that the written memorandum of 
contract “contains the whole agreement Ix-twcen us." The 
authority to select was therefore no part of the contract. It was 
outside the written agreement just as much as if the defendant 
had appointed a thiid party to select the piano, anil such an 
appointment is revocable.

I think that up to the 28th May the plaintiff company was 
authorised to select, finish, and ship the piano, but on that date 
its authority so to do was revoked; it was no longer the agent for 
the defendant for that purpose ; and, if the piano was to be effect
ively appropriated to fulfilment of the contract, the usual rule 
must apply, i.e., there must lie an appropriation to the contract 
by the plaintiff, assented to by the defendant.

The result of the authorities in regard to appropriation is sum
marised in Halsbury's Laws of England, vol. 25, para. 301, as 
follows:—

“Unless a different intention appears, where there is a con
tract for the sale of unascertained or future goods by description, 
and goods of that description and in a deliverable state are uncon
ditionally appropriated to the contract, either by the seller with

4]
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the assent of the buyer, or by the buyer with the assent of the 
seller, tile property in the goods thereupon passes to the buyer. 
Such assent limy he express or implied, and may be given either 
before or after the appropriation is made. But when the appro
priation made by one party is not made by the previous authority 
of the other, a subsequent assent thereto by the latter party is 
necessary."

This leads me to the conclusion that the piano which was by 
the plaintiff company completed after the repudiation, and which 
the plaintiff company assumed to appropriate to the contract 
after that date, never became a specific article sold to the defend
ant and which could be effectively tendered to him; the reason 
being that the defendant never assented to the plaintiff's appro
priation.

As no action for the price is maintainable until tender by the 
seller and refusal by the buyer of a specific article legally appropri
ated to the contract, the only remedy of the plaintiff is for breach 
of an executory contract, and its recovery can only be for the actual 
iluinages resulting from breach of the contract. This result agrees 
with the rule ns stated in Benjamin on Sale, 5th ed., p. 805:—

“ Where the ngreen nt is for the sale of goods not specific, or 
of specific goods which are not in a deliverable state, or which 
are to lie weighed or measured before delivery—the breach by the 
buyer of his promise to accept and pay can only affect the seller 
by way of damages. The goods are still liis. He may resell or 
not at his pleasure. But his only action against the buyer [as a 
general rule] is for damages for non-acceptance. He can in 
general only recover the damage that he has sustained, not the 
full price of the goods.”

In Sedgwick on Damages, 9th ed., para. 752, the rule is laid 
down that where the defendant repudiates the contract before the 
manufacture is completed, we have to fall back on the general rule 
that the measure of damages is the net profits of the contract, 
that is, the difference between the contract price and the cost of 
manufacture, after making due allowance for the value of materials 
on hand etc.

This is supported by the judgment of the Pennsylvania Court 
of Appeal in the case of Unexcelled Fire-Work» Co. v. Polite» (1890), 
130 Penn. St. 536. In that case the defendant ordered from the
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agent of the plaintiff certain fire-works and celebration goods, to 
be manufacturée! by the plaintiff and shipped to the defendant, at 
specified prices. The goods were shipped on the 15th and 16th 
May respectively, but on the 6th April the defendant wrote to the 
plaintiff to cancel the orders, as the defendant did not want the 
goods, and subsequently he refused to accept them. The Court 
held that: “When an accepted order for goods, to l>e shipped to 
the buyer, amounts simply to a bargain and sale of goods not 
specific, and before they are separated from the bulk and act. 
apart to the vendee, he notifies the vendor not to ship them, such 
notice is a revocation of the carrier’s agency to receive the goods, 
and a subsequent delivery of them to the carrier will not cliargc 
the vendee with their price, his only liability Ix-ing for damages 
for refusing to accept them.”

But counsel for the plaintiff seeks to avoid this result by sug
gesting that in the present cast; the claim arises on a special con
tract whereby the sum of $100 liecame due and payable in any 
event on the 1st September, 1918, irrespective of anything else. 
Supplementing this, he relies on the 3rd paragraph of the agree
ment, whereby, on default, in payment of any instalment, of the 
purchase-price, the whole of the unpaid balance Ijecomes forth
with due and payable.

I do not think that argument can prevail. The whole basis of 
the contract is, in my opinion, the delivery by the plaintiff com
pany to the defendant of a piano. It is true that the contract 
does not name a date when such delivery must lx- made—but in 
such case the law implies a delivery within a reasonable time. I 
find as a fact that in this cast; the reasonable time which the law 
implies did elapse at some time prior to the 1st Septeml>er, and 
that delivery on the 1st Septeinl>er would have been unreasonable. 
I hold that it was a condition precedent to the payment of $100 
on the 1st Septemlxir that there should have been a deliver}' or 
tender of delivery to the defendant, before that date, of a specific 
piano legally appropriated to the contract. For the reasons 
already stated, this had become impossible; the piano which was 
tendered had not been sold to the defendant, and hence the $100 
never became payable.

The contract here under consideration is broadly distinguish
able from cases like the shipbuilding cases where the parties have
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clearly agreed that the buyer shall pay instalments of the price 
during construction.

I therefore hold tliut the measure of damages is the estimated 
loss directly and naturally resulting in the ordinary course of 
events from the defendant’s breach of contract.

At the trial I invited counsel for the plaintiff company, with
out prejudice to its contention, to give evidence upon which such 
damages might lx* estimated, but lie declined so to do, preferring 
to rest his case strictly upon the pleudings as drawn.

1 therefore direct judgment for the plaintiff declaring that the 
contract has boon established, that the defendant has committed 
a breach of his contract, and referring it to the Master at Chatham 
to take an account of the loss ilirectly and naturally resulting in 
the ordinary course of events from the defendant's breach of 
contract.

On confirmation of the Master's report, judgment will be 
entered in the action for the amount found due by the rejxirt 
without any motion on further directions.

The plaintiff company will recover from the defendant its costs 
of the action down to and inclusive of the trial, ami no costs of the 
reference will lx* allowed to either party.

BANK OF MONTREAL v. STAIR.
Ontario Su/irnne Court, Rime, J. Stimnlur IS, ISIS.

Hrai dvi.knt conveyances ($ VI—.‘ill)—-Vonregante from hat
band la u'ife—Absence of intention to defeat, hinder or delitg (‘ridi- 
tore—(‘ircumetaneee nrgatiring fraud —Action to set aside Ounf y- 
ance.]—Action to net aside conveyances of lands from the defend
ant W. Stair to his wife, the other defendant, as fraudulent and 
void as against the plaintiffs, execution creditors of K. W. Stair.

Wallace NeMU, K.C., and J. A. Worrell, K.C., for the plain
tiffs.

//. J. Scott, K.C., and T. U. Ferguson, for the defendant Della 
M. Stair.

(i. IV. Mason, for the defendant F. W. Stair.
Hose, J.:—In the year 1901, the defendant F. W. 

Stair, who hail hail experience as the manager of theatres 
in various cities, heard that there was for sale in Toronto a building
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which might be made suitable for a theatre in which to give per
formances of burlesque. He and his wife, who had also had 
theatrical experience, came to Toronto to make investigations, and 
it was decided to buy the building. Apparently, F.W. Stair was 
without means, but his wife had some money, and paid the amount 
which had to lx* paid in cash, $5,250. The conveyance was taken 
in the name of F. W. Stair, and he executed a mortgage for $10,250, 
the balance of the purchase-price, Mrs. Stair joining in it to bar 
her dower. Alnnit a month later, F. W. Stair conveyed the land, 
subject to the mortgage, to Mrs. Stair, the deed reciting that she 
had advanced the moneys required to effect the purchase, upon the 
understanding and agreement that F. W. Stair should forthwith 
convey the land to her. No very satisfactory explanation as 
to why the conveyance from the vendors was taken in the name of 
F. W. Stair is forthcoming.

The theatre was soon opened. F. W. Stair was known as 
manager, but Mrs. Stair took an active pare in the business. At 
first she sold the tickets and did other work; but, after a time, the 
work in the liox-oflice was handed over to a paid employee, and 
Mrs. Stair ceased to perform services in the theatre itself, although 
it is probably true that she continued to discuss with her husband 
the affairs of the business and to advise him as to the course to 
l>e followed. The bank-account was in the name of F. W. 
Stair, but Mrs. Stair had a power of attorney from him to sign 
cheques; and, apparently, each of them drew moneys from the 
bank at will.

The business was very prosperous. Out of the profits the 
mortgage was paid off, and the properties in question in this action 
and other properties, inter alia, a dwelling-house, were bought. 
One of the properties in question is a leasehold interest in a piece 
of land near the theatre, upon which there was a warehouse. This 
was acquired in 1906, as an investment. The other is land 
adjoining the theatre, acquired in V.MNi, as a site for an extension 
to the theatre, which extension was built in due course. The 
conveyances of both of these pro|ierties were taken in the name of 
F. W. Stair, for some reason which does not apjiear, or for no 
reason at all, ns Mts. Stair says, except that F. W. Stair was her 
husband. Mrs. Stair asserts that she often nski-d her husband 
for conveyances to herself, and that when she spoke to him he
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always said that he was going away, but would attend to tile 
matter upon hie return.

Some difTerenree arose between the two defendants, and they 
ceased to live together. After the separation, Mrs. Stair con
sulted Mr. Charles Millar alxiut her rights. She knew that her 
husband was interesting himself in a new theatrieal venture 
known as the Progressive Circuit, and she feared, as she admits, 
that he might lose money in that new venture, anil that if the lands 
continued to stand in his name they might fall into the hands of 
his creditors; but she says that she ilid not know that lie had, in 
connection with the new business, bought land in Montreal. 
(The plaintiffs’ judgment is upon a mortgage of this Montreal 
land.)

Mr. Millar sent for K. W. Stair, questioned him, had searches 
made in the registry ofiirc, and demanded conveyances. The 
deeds in question are the result. Concurrently with them there 
was executed an agreement by which Mrs. Stair engaged F. W. 
Stair as manager for live years, at a salary of >.">,00(1 a year, and 
released him from all liability to account for his past dealings.

It does not seem to me to lie necessary to decide whether, as a 
matter of law, lands acquired and held as those lands were would, 
in the absence of S|x-cial agn-ement, la-long to the wife or to the 
husband or to the two as partners; la-cause 1 think it is clear 
upon the evidence that, whatever the law is, Imth defendants 
believed Mrs. Stair to be the owner and to lx- entitled to a con
veyance.

If there was no agreement tlint the husband should lie the 
owner, there would lx- nothing unnatural in a belief that lands 
paid for out of the profits of a business conducted in premises 
Ixnight with the wife's money were tlx- wife’s lands; anil such a 
belief would lx- very natural indeed if, as in this ease, one of the 
piei-cs of land was acquired and used as a site for an extension to 
the building originally purchnscd and promptly conveyed to the 
wife. I recognise the fact that in a case like this it would proli- 
ably be unsafe to hold upon the evidence of the parties alone that, 
natural as such a lx-lief might lx-, it actually existed; see Kuop v. 
Smith (1915), 25 D.L.R. 3,56, 51 Can. 8.C.H. 554; but I unhesi
tatingly accept the evidence of Mr. Millar, and hie statement of 
the circumstances under which the conveyances wen- made eon-
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vinces me that F. W. Stair was telling the truth when he said in 
the witness-lane that, when he had thought about the demand S. (\ 
made upon him, he eame to the conclusion that he “had not a 
leg to stain! upon,” and that In* had letter make the In st bargain 
possible. I do not Ixdieve that he was actuated by any desire to 
defeat, hinder, or delay the plaintilTs or any other creditor

It was argued that the conveyances were voluntary, notwith
standing the release of F. W. Stair from liability to account and 
the engagement of him as manager. It may be that the release 
did not amount to much; it n ight well In- found that F. W. Stair's 
dmwings from the bank were with the consent of Mrs. Stair, and 
that there was really a gift to him of the moneys drawn or of her 
interest in such moneys, and, therefore, that he was under no 
liability to account; but, however that may Ik*, there does not 
seem to l>e any reason for holding that the agreement to employ 
him was fictitious, and 1 do not see why it should not be looked 
upon as consideration for the conveyances. It is true1 that he did 
not servo as manager for any time after the agreen ont was made; 
but it seen s to be true also that Mrs. Stair had perfectly good 
grounds for dis:1 issing him. For those reasons, 1 am not prepared 
to deal with the case* u]x>n the footing that there was no considera
tion for the conveyances: lint, upon my finding as to the reason 
why the- conveyances were made, it appears to me that it makes 
no difference in the result whether there was or was not considera
tion. It is true that there are in the cases many very broad 
statements to the effect that if, after deducting the projx-rty 
which is the subject of a voluntary conveyance, the grantor’s 
remaining assets are insutlicient for the payu ent of his debts, 
it must lie presumed that his intent was to defraud his creditors.
Such a case- is Freeman v. Pojte (1870), L.K. 5 ( 'll. 538; but, as was 
said by Meredith, J.A.,inOttot«i Wine Vault* Co, v. McGuire f 11)12), 
8D,L.!t. 229, 27 O.L.K. 311), 324. “rules, base*don certain circum
stances, as to when a transaction should lx*, and when it should not lie, 
considered fraudulent, must always give way if they conflict with 
the very truth regarding the question of intent. In short, the 
single question in such cases as this always has Ix-en, and must 
always lx*, whether the transaction impeached was actually made 
with intent to-defeat, hinder, or delay creditors. The means of 
proving the intent is another thing."

41)—40 D.L.R.
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A case in which the general rule as to inferring the frauihilent 
intent where the conveyance is voluntary gave way, because it 
conflicted with the very truth, as disclosed by all the evidence, is 
Carr v. Corfidd (1800), 20 O.R. 218. The conveyance there 
attacked was the spontaneous act of the grantor. She thought 
that she was a trustee of the land, and tlie conveyance was to the 
supposed cestuis que trust. In fact, there was no valid trust, 
hut the circumstance that the lielief existed was held to negative 
any intent upon her port to defraud her creditors. That case 
seems to me not to lie distinguishable from the present one, and 
it is quite in accord with other cases. For instance, in In re 
Vinqoe <t* Daiics, Ex p. Viney & Norton (1804), 1 Mans. B.(\ 
410, Vaughan Williams, J., said (p. 419): “If a debtor makes 
a payment under the lielief that he is under a legal obligation 
to make it, that will prevent the payment living a fraudulent 
preference; but doing so under a sense of honour or moral 
obligation alone will not, any more than a mere motive «if 
kindness.” That was a case of an attack upon a conveyance as 
a preference, void under the Bankruptcy Act, but the words 
quoted seem to lie quite applicable here. Set* also In re Fletcher, 
Ex /). Suffolk (1891) 9 Movr. B.C. 8; In re Vaulin, Ex p. Saffery, 
[1900] 2 Q.B. 325; ami as to the effect of the existence of a desire 
upon the part of Mrs. Stair to prevent the property falling into 
the hands of her husband's creditors, see CibboM v. Tomlinson 
(1891). 21 O.R. 489, at |>. 497.

The action fails; but the circumstances were such as to arouse 
suspicion and t<i justify an inquiry, and I think the dismissal 
ought to be without costs.

Action dismissed without costs.

BARR ▼. TORONTO R. Co. and CITY OF TORONTO.
Ontario Supreme Court, Middleton, J., Decemlxr 8, 1918.

Street railways (| III, B—33)—Injury to Person in Highway 
by outward Swing of Hear Steps of Car—Negligence—Proximate 
Cause of Injury—Liability.]—Action by a man and his wife to 
recover damages arising from an injury to the wife, upon McCaul 
street, in the city of Toronto, after she had alighted from a car of
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the defendant railway company, by reaeon, an the plaintiffs alleged, 
of the negligence of the servant# of the company or of those of the 
defendant city corporation in charge of a waggon, owned by the 
corporation, standing in the street.

William Prowlfoot, K.C., for the plaintiffs.
//. H. Detvart, K.C., ami (l. S. Hodgson, for the defendant 

railway company.
C. M. Colquhoun, for the defendant city corporation.

Middleton, J.:—McCauI street is very narrow. A double 
line of tracks runs from the north ami turns east on Queen 
street. The distance from track to kerb is 12 feet. ami. as 
the cars round the curve, the steps at the rear swing some (i feet 
over this narrow roadway.

On the day of the accident, a team and large waggon, owned 
by the defendant city corporation, was removing snow from Mc('nul 
street, and at the time < f the accident was standing on the road 
just alme Queen street while being loaded.

The plaintiff ami her sister-in-law had lieen passengers on the 
car and had alighted for the purpose of making a transfer to a 
Queen street car, and would have gone from the McCauI car west 
to the walk ami then across Queen street, had the conditions been 
normal. There was, however, a foot of water and slush between 
the place where they alighted from the car ami the walk, and to 
avoid this they pusse» 1 north between the car and the waggon to 
reach ground from which snow and slush had l>een removed. 
The space between the car and the waggon was 1 «tween 3 and 4 
feet. When they were about the middle of the waggon, the car 
started round the curve, ami the rear steps swinging sideways 
passed a few inches from the waggon, and Iwfore the plaintiff could 
escape she was struck and injured.

The obligations of the railway company to the plaintiff as its 
passenger were ended when she reached a place of safety upon the 
road, and the liability of the railway company to her must lie 
based upon its obligations to individuals lawfully upon the street.

The conductor says that his duty liegins and ends with seeing 
that passengers make safe ingress and egress by the rear door— 
that he has no duty toward pedestrians upon the road.

ONT.
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The motorman cares for imssengers at the front door, and takes 

care that he does not run any one down by the forward motion of 
the car.

No one takes any precaution against the obvious danger to 
persons on the matt by reason of the sideward swing of a car which 
has a wheel base much shorter than its length when it goes round 
a curve. The railway company must not run down |>ersons who 
aie in a dangerous position in front of a car; and there seems to me 
a precisely similar obligation toward persons who are in danger 
from the lateral motion. The conductor might well be called upon 
to see that all is safe before he signals the motonnan to round a 
curve. The proximate cause of this accident was the negligence 
of the railway company in starting its car when the plaintiff was 
in such a position that it was plain that there was no esca|>e from 
the swing of the rear ste|»s.

No case was made against the city corporation.
There was a serious injury, but I think the recovery will lie as 

substantially complete as it can lie in cases of this description.
I a wan I the plaintiff $1,000, and her husband, who joins in the 

action, $350, with costs against the railway company, and dismiss 
the action with costs so far as the city corporation is concerned.

Judgment accordingly.
[Affirmed on upiwal, June 23rd. 1919.]

PETERSON LAKE SILVER COBALT MINING Co., Limited, v.
DOMINION REDUCTION Co., Limited.

Ontario Supreme Court, Appellate Division, Meredith, C.J.O., M net area, Magee, 
Hudgins and Firguson, JJ.A., December 6, 1918.

Mines (§ II—34Deposit on, of Tailings, by Neighbor, with 
Permission of Owner—Property in Tailings—Evident License— 
Conduct of Parties] —Appeal by the defendant company from the 
judgment of Middleton, J., 41 O.L.R. 182. Affirmed.

Wallace Nesbitt, K.C., and R. McKay, K.C., for appellant 
company.

/. F. Hellmuth, K.C., and MçGregor Young, K.C., for the 
plaintiff company, respondent.

The judgment of the Court was read by Meredith, CJ.O.:— 
This is an appeal by the defendant from the judgment, dated 
the 29th November, 1917, which was directed to be entered by 
Middleton, J., after the trial before him, sitting without a jury 
at Toronto on the 11th day of October, 1917.
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The respondent is a mining company, and the appellant a 
mining and ore milling and reduction company. The respondent is 
the owner of the land covered by water known as Peterson Lake 
and of a strip of land “33 feet in perpendicular width adjacent to 
the water’s edge of the 66 feet road allowance” reserved along the 
shores of the lake. The appellant is the owner of a mill for treating, 
milling, and reducing ore. situate on land adjoining the land of the 
res|>ondent.

The pro|ierty of the appellant had lielongcd to the Nova Scotia 
Cobalt Silver Mining Company, and had lieen acquired by I). M. 
Steindlcr from the assignee of that company, and Steindlcr had 
conveyed it to a company referred to in the statement of claim as 
the old Dominion Reduction Company, and it was acquired by the 
appellant from that company.

The reduction mill was a custom mill for the treating of the 
ore of its customers, erected by the Nova Scotia company in or 
about the year 1009, and in it was treated ore from the rcsjmndent's 
property and from other customers. The directors of the two 
companies were practically the same until the Nova Scotia com
pany assigned.

Peterson Lake is a lody of water having a considerable area, 
and in some places, according to my recollection of what was stated 
in the argument, a depth of alsiut 30 feet.

The tailings from the reduction mill were discliarged through 
a pipe into Peterson Take. Thc> consisted of a sludge composed 
of slime and the other residue and material which remained after 
the ore hail lieen treated in the mill, and this sludge probably 
contained particles of silver which had then, owing probably in 
part to the then value of silver and the only known processes for 
extracting the ore from the rock, no commercial value.

No distinction was made lietween the tailings from the respon
dent’s ore and the other ones, but all were discharged into the lake. 
Whether or not it will be possible to separate the tailings from the 
respondent’s ore, from the other tailings, does not appear—though 
it was stated by counsel for the appellant at the trial that it could 
be done.

The contest between the parties is as to the ownership of the 
tailings from the mill which were discharged into the lake, the 
claim of the appellant being that they have always been and are

ONT.
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its property and that it is entitled to remove them, while the 
res|)ondent claims that they belong to it.

The arrangement under which the tailings were discharged 
into the lake was a verbal one, made in 1909 or 1910. Permission 
was then given to the apjiellant to discharge them into the lake.

Nothing appears to have been said as to the ownership of the 
tailings, though an attempt was made at the trial to shew that the 
understanding of the parties was that they were to remain the 
property of the appellant.

The evidence as to the arrangement was that of Jacob D. 
Jacobs and David M. Steindler. Jacobs was secretary-treasurer 
of the Nova Scotia company, and was also interested as a share
holder in the Peterson lake company. According to his testimony, 
there was a discussion lietween Kdxvard Steindler, the president of 
the Peterson lake company, Mr. Kirby, the manager of the appel
lant company, D. M. Steindler, and himself, at which those who 
represented the Nova Scotia company “asked permission to put 
their tailings in the lake," and that Mr. Edward Steindler “con
sented as president of the Peterson lake," as he himself also did, 
and that nothing was then said or arranged as to the ownership of 
the tailings.

No minute apiiears to have been made in the books of either 
company of this arrangement, but the Nova Scotia company 
acted ujKjn it, and, when the mill liegan to operate, commenced 
to discharge the tailings into the lake, and continued so to dis
charge them while the company continued to operate the mill.

David M. Steindler testified that when the Nova Scotia 
company was considering where its mill should be located, Edward 
Steindler gave permission to dump the company’s tailings into the 
lake, and that nothing was then said as to the Nova Scotia com
pany removing them. According to his testimony, that was first 
spoken of after Sir Mortimer Davis became associated with him 
in the appellant company. Steindler also spoke (p. 51 of the 
notes of evidence) of his company having the right to dump the 
tailings in the lake, and having to "stop dumping them after they 
gave us notice."

On the 26th Octolier, 1914, a letter was written by Mr. Kirby 
to the respondent (p. 12), stating tiiat the appellant company for 
some time past had lieen " discharging the residue from its mill
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into whnt is known ns the Nova Scotia ami of Peterson Luke, 
which property is owned by your company; that it lias Ion* lieen 
understood between us by past verbal agreement on the matter 
that your company had no objection to this company discharging 
its residue in this ami of Peterson Lake, the surface of your 
property as occupied by this residue not living of any use to you 
at this time, and no damage being done by our residues on the 
surface of the same;" also stating that his directors felt that their 
company should have some written confirmation of the agreement 
on its 61cs to shew that it had not encroached on the respondent’s 
property without permission, and asking for tlûs permission in 
writing.

On the following day a resolution was passed at a ous ting of 
the directors of die respondent company instructing the secretary 
to “advise Mr. Kirby that this company would allow the Dominion 
Reduction Company to discharge their residues into the Peterson 
Luke until advised to the contrary," ami on the next day the tenus 
of tliis resolution were communicated by the secretary to Mr. 
Kirby. In liis letter the secretary did not follow the terms of the 
resolution, but said Hint the ap|x'llant company was to discontinue 
discharging residues into Peterson Lake on one mouth's notice 
from his company.

On the 2nd Xovcmlicr, 1014, Mr. Kirby replied saying that 
his company would comply with the request to cease depositing 
the residue in the lake upon 30 days' notice from the rca|xmdent.

It is probable that what led to this correspondence and the 
action taken was the interviews wliich Mr. Kugcnc M. Steindler, 
the secretary of the appellant company, testified that he hail had 
with Mr. Morrison, the sec retar)' of the respondent company, and 
Sir Henry Pcllatt, its president; and it is, I think, safer to treat 
what was done as carrying out the arrangement said to liavc been 
made than to rely upon Mr. Steindler's recollection as to what that 
arrangement was.

At a later period Sir Mortimer Davis, who had become inter
ested in the appellant company, pressed David M. Steindler to 
get the terms of the arrangement entered in the minutes—i.e., of 
the respondent company. What that arrangement was Steindler 
stated as follows (p. 51):—

“I had taken Sir Henry Pcllatt's word for it for two or three

ONT.
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years that we had a perfect right to dump these tailings in the lake 
and we siK>uld stop dumping them after a certain time after they 
gave us notice.”

Mr. Steindler and Sir Mortimer Davis would seem to have liven 
ignorant of the correspondence in 1914 and of the resolution of the 
25th October, 1914, which did that which Sir Mortimer Davis 
thought should be done. On the 14th May, 1915, Kerr, Bull, 
Shaw, Montgomery, & Kdge, who were then acting as solicitors 
for the appellant company, wrote to the respondent asking for a 
letter from it signifying its assent to the dejioeit of tailings from the 
appellant's mill in the hay of the lake immediately adjoining the 
works of the respondent, on the understanding that if these tailings 
should ever prove to be of any value, the respondent should lie at 
liberty to remove them. They then went on to say: “We under
stand this matter has liecn discussed several times between Mr. 
Steindler, the president of the Dominion Reduction Company, 
and different officers of your company, and that your company is 
agreeable to extend this privilege to Mr. Stcindlcr's company;" 
and they ask for a letter confirming the understanding.

That letter was replieel to on the 2nd July, 1915, by the secre
tary of the respondent company, in a letter in which he stateel that 
at a directors' meeting held on the 30th June, 1915, he was 
instructed to write the solicitors stating " that it would tie satis
factory to the directors of the Peterson Lake company for the 
Dominion Reduction Company to deposit their tailings in the bay 
of Peterson Lake provided that the Peterson Lake company had 
the right to deflect the point of deposit should they so desire."

The resolution that had been passed was that the secretary 
should write to the solicitors stating that what they had proposed 
would be satisfactory if the respondent had the right to deflect 
the point of deposit of the tailings.

It was said by counsel for the respondent that the right thus 
stipulated for was an important one, as the removal of the tailings 
if deposited in some parts of the lake might injuriously affect the 
respondent's mining operations under the lake.

It is not disputed by the respondent that the appellant has the 
right to remove the tailings which were deposited in the lake after 
the making of this arrangement, and the trial Judge has held that 
the respondent has that right.
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At a later period the apixilant company came to the conclusion 
that it would lie advisable to drain the lake in order to reclaim the 
tailings. This was in the early part of the year 1917, and it led to 
a proposition living made to the respondent looking to that end.

A meeting of the directors of the respondent company was 
held on the 15th February of that year, at which the company's 
consulting engineer and Mr. Eugene M. Steindlcr were present.

The minutes of this meeting record that the president stated 
that the meeting was called to consider an agreement with D. M. 
Steindlcr for draining the lake, a tentative form of which had lx*en 
prepared; that Mr. Steindlcr was asked for some remarks, and that 
he stahxl that “it was their intention to drain a portion of the 
lake, putting a dam across the narrow part, and either draining all 
the water out of the lake or lowering the water sufficiently to 
recover their tailings which had l>een dumped into same . . . 
that they were just considering the proposition at the present 
time, and they would of course have to obtain permission from the 
Don:inion (sic) Government both as to the draining and placing 
of the water, and tills had not been done.”

A resolution was then passed:—
“That the period of time that the agreement should run would 

be five years and if required by the Dominion Reduction Company 
a further extension of throe years.”

It is also recorded that the engineer could not see that “the 
draining of the lake* could be a detriment to Peterson Lake, but 
that it might lie a decided advantage, as in the draining of other 
lakes in Cobalt the shores of the lake had shewn veins that would 
not have otherwise I icon known to exist.”

The tentative agreement contains a recital that the respondent 
company had lieen using and was desirous of having the appellant 
company continue its permission to use the shaft on that com
pany's property, for the mining operations of the respondent 
company, and that the appellant company was desirous, “for the 
purpose of treating certain tailings deposited in Peterson Lake, to 
drain, either by pumping or by such other method as they may 
deem advisable, that portion of Peterson I^ake coloured . . . 
on the plan attached hereto.”

The agreement then grants a license to the respondent com
pany to use the shaft on certain conditions, and grants to the

ONT.
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appellant company the right, eo far as the title, interest, and right 
of the respondent company is concerned, to drain that portion of 
the lake coloured ... on the plan, and for that purpose to 
build or construct dams in, under, or across the lake, and such 
other works as might be necessary for the purpose of the drainage, 
“and to pump, excavate, use, and deal with all tailings from ores 
deposited in or found upon the saiil area, it lieing agreed that said 
tailings are the property of the said Dominion Reduction Com
pany;" and it is provided that the license to the respondent com
pany may be revoked on fi months’ notice in writing living given, 
but nothing is said as to the revocation of the license to the appel
lant company.

This proposed arrangement fell through. Why it fell through 
was not explained. It was, however, stated by counsel for the 
appellant at the trial, and was apparently not disputed, that it 
fell through owing to a change in the directorate of the respondent 
company.

This agreement is relied on by the appellant as containing an 
admission that all the tailings belonged to the appellant. To give 
to it that effect would lie, I think, unreasonable. It may well be 
that, as a term of the arrangement that was proposed to lie entered 
into, the respondent was willing to give to the appellant a right 
which it did not then possess, especially as in the view of the respon
dent's engineer the draining of the lake would be of advantage to 
the respondent.

I concur in the view of the trial Judge that the question to be 
decided is, “whether, when the defendant” (the appellant com
pany) “returned this ore, won from the earth and earthy in its 
nature, to the bosom of the earth, the right to regard it as chattel 
property was lost, and it became part of the land owned by the 
plaintiff" (41 O.L.R. at p. 186).

I also agree with the conclusion of the learned Judge and the 
reasoning upon which it is based, and have little to add to what he 
has said.

That there was no express agreement between the parties as 
to the reclaiming of the tailings is clear, and the question therefore 
is, what, in the circumstances of the case, is the proper inference 
to be drawn as to the intention of the parties?

That the appellant is not entitled to any of the tailings which
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were discharged into the lake by the Nova Scotia company, is 
clear. No transfer of them was made by the company, and, if it 
was the owner of them, it still owns them.

With regard to some things the inference to be drawn would 
be clear. If they had been lumber or coal or ore of commercial 
value, the proper inference would l)e that they remained the prop
erty of the person who dej>osited them on the land of another; 
while, on the other hand, if they had been earth or débris which was 
discharged into a hole or depression on the land of another, the 
contrary inference would be drawn.

In my opinion, the tailings in question, when discharged into 
the lake, ceased to be the property of the appellant. I refer of 
course only to the tailings which were so discharged before the 
3rd July, 1915, when the arrangement was made that the appellant 
should have the right to remove them.

The tailings were of no commercial value, and it was problem
atical whether they would ever have any such value.

It is quite consistent, 1 think, with the testimony of the appel
lant’s witnesses that it was not in the contemplation of the parties, 
or cither of them, that the tailings which were discharged into the 
lake should be reclaimed by the appellant, but that the true posi
tion was that the appellant was finally getting rid of them, though 
it was thought that in the future tailings n ight have some com
mercial value and was contemplated that when that time should 
arrive persons who had tailings produced in the course of their 
operations would dispose of them otherwise.

No witness ventured to say that it would be commercially 
practicable, even if at all practicable, to take the tailings from the 
lake without pumping out the waters of the lake or otherwise 
draining it. The lake was of considerable depth, and if, after 
dumping into it sufficient to cover the bottom of it to the depth of 
8 or 10 feet, the tailings would l>e many feet below the surface of 
the lake, the difficulty that there would lie of removing them is 
obvious. The tailings went into the lake in the form of sludge, 
consisting of water and particles of rock and earth, and much of 
this W’ould probably spread for a considerable distance beyond the 
point at which it was discharged into the lake.

The arrangement that was proposed in 1917 affords reasonable 
ground for concluding that it was only by draining the lake that
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it would lie practicable to remove the tailings except those on, 
above, or very little below the surface of the lake—when I say 
practicable, I mean commercially practicable.

What was said by Steindler at the meeting of the 15th Febru
ary, 11117, when the proposed arrangement was being considered, 
shews, 1 think, that his view was that it was essential in order to 
recover the tailings that all the water should lie drained out of the 
lake or that the water in it should he lowered.

If, as the appellant contends, there was always a right to 
remove the tailings from the lake, it must follow that there was a 
reciprocal obligation upon it to remove them when required by 
the respondent to do so. The license that was given was deter
minable on notice by the respondent, and I cannot conceive that 
any one dreamed that, if it should be determined, when tailings 
that had been discharged into the lake lay at the bottom of it 
with many feet of water over them, the appellant or its predecessor 
in title should lie bound to remove them.

It is important also to observe that it was not until the 14th 
May, 1915, that the appellant sought to obtain the right to 
remove the tailings from the lake, and that, when agreeing that 
the appellant should have that right, the respondent stipulated 
that it should have the right “to deflect the point of deposit."

The letter of the appellant’s solicitors of the 14th May, 1915, 
appears to be inconsistent with the view that the appellant had 
or that it thought that it had the right to remove the tailings that 
were then in the lake. What is asked is the consent of the respon
dent to the tailings from the appellant’s mill being discharged into 
the lake, on the understanding that if they should ever prove to 
be of any value the appellant should be at liberty to remove them. 
This obviously applied only to the future, and it is most significant 
that there is no suggestion that the privilege to remove should 
extend to the tailings then in the lake.

This letter affords, I think, ground for concluding that the 
appellant thought that it was necessary to provide for the right 
to remove, and that, unless that permission were given, the 
tailings when discharged into the lake would cease to belong to 
the appellant; and, if that be the case, it leads to the conclusion 
that its view waa that the tailings which had been discharged into 
the lake without any such permission having been stipulated for
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had ceased to be the property of the appellant. The fact that the ONT‘
permission applied for was in respect to future deposits, and was 8. C.
not asked for as to the tailings then in the lake, is, I think, cogent 
evidence that the view' of the appellant then was that it did not 
own those tailings.

It is also a cogent circumstance making against the contention 
of the appellant that, when the assignee of the Nova Scotia 
company sold its property to David M. Steindler, the appellant's 
predecessor in title, the tailings then in the lake were not treated 
as an asset of the company or transferred to him, and that no sug
gestion appears to have been made by Steindler, who knew that 
the tailings were in the lake and the circumstances under which 
they had been discharged into it, that they belonged to the com
pany, or any complaint because they were not being transferred 
to him.

I am of opinion that the judgment should be affirmed and that 
the appeal should be dismissed with costs.

Appeal dismissed with costs.

McCALLUM v. COHOE.
Ontario Supreme Court, Appellate Division, Mulock, C.J. Ex., Riddell,

Sutherland and Kelly, JJ. Decnnher 21, 1918.
Husband and wife (§ IB—26)— Liability of Wife on Promis

sory Note and Agree ment Signed for Benefit of Husband—Duress—
Threat of Prosecution—Implied Promise not to Prosecute—Agrei- 
ment Made—Estoppel—Evidence—Appeal—Undue Influence of 
Husband—Want of Indipendent Advice.]—Appeal by the plaintiff 
from the judgment of Falconbridgo, C.J.K.B., 42 O.L.R. 595, in so 
far as the judgment dismissed the action as against the defendant 
Martha Cohoe, and in so far as it failed to require the defendants 
to execute two mortgages.

G. N. Shaver, for appellant.
J. W. Payne, for defendants, respondents.
Mulock, C.J.Ex.:—This is an appeal from the judgment 

of the Chief Justice of the King’s Bench, who dismissed 
the action. The action was brought against Harry G. Cohoe and 
his wife, Martha K. Cohoe, to recover $500 and for a mandatory 
injunction directing them to execute and deliver to the plaintiff a 
mortgage of certain real estate as security for $1,000 and interest.

There is, I think, no conflict of evidence which affects the 
issues. The material facts are as follows:—
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The plaint iff, who resided at Burford and there curried on a 

partnership business under the name of the Burford Coal end 
Grain Company, entered into an agreement with the defendant 
Harry G. Cohoe, who resided at Norwich, whereby the latter 
agreed to buy wheat on commission for the plaintiff, and was to 
lx? entitled to draw on the plaintiff from time to time, through the 
branch of the Royal Lank at Norwich, for funds wherewith to 
purchase the wheat. Mr. McLachlin was the manager of this 
branch, and the plaintiff’s firm, the Burford Coal and Grain 
Company, guaranteed payment to the bank of Cohoe's drafts on 
the plaintiff.

* Cohoe was also personally a customer of the Norwich branch 
of the bank. Under this agreement Cohoe purchased considerable 
quantities of wheat for the plaintiff, drawing upon him through the 
Norwich bank from time to time for funds, and these <lrafts were 
duly met by the plaintiff. The bank-account in respect of these 
transactions was kept in Cohoe’s name. In December, 1917, the 
plaintiff discovered that Cohoe was short in his delivery of wheat, 
and pressed Cohoe for payment of the deficiency. The extent of 
Cohoe's indebtedness to the plaintiff was uncertain, owing to 
Cohoe not having kept accurate accounts, and during the plain
tiff’s investigations as to the state of the account he discovered 
that Cohoe, contrary to his agreement with the plaintiff, was also 
buying grain on his own account. He also ascertained that certain 
real estate which Cohoe had told the plaintiff was his own was 
his wife's.

The plaintiff made frequent efforts to secure a settlement of 
the indebtedness, the amount of which was uncertain. The 
plaintiff, however, told Cohoe that, in his (the plaintiff's) opinion, 
it much exceeded $1,500, but that he would accept that amount 
in full satisfaction, and Cohoe made promises of payment on 
account, which, however, he did not keep, and at last the plaintiff, 
knowing that Cohoe was a customer of the Norwich bank and 
thinking that Mr. McLachlin was familiar with Cohoe's dealings, 
called upon McLachlin with a view to ascertaining Cohoe’s 
financial position and obtaining a settlement. During the con
versation that ensued the plaintiff made reference to a possible 
criminal prosecution against Cohoe. McLachlin and he differ as 
to the precise w ords used, but they were such as to cause McLachlin 
to think that, unless there was a settlement, Cohoe would probably
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bp prosecuted criminally. McLachlin at this interview expressed 
his belief that Cohoe would settle, and the plaintiff then suggested 
an appointment with Cohoe at the bank; shortly afterwards, such 
a meeting took place, the plaintiff, McLachlin, and Cohoe I wing 
present. After a conversation in regard to the matters in question, 
the plaintiff said to Cohoe as follows: “I will limit your liability 
to $1,500. You put up a note signed by Mrs. Cohoe and yourself, 
depositing it with Mr. McLachlin, and we will choose a board of 
arbitrators of three; make your own choice, right in Norwich, and 
I will submit my books to them, you submit yours to them, and 
their finding is final. If they find you owe me only SIKH), we will 
take $G()0. If they find you owe me $2,400, I will make the limit 
$1,500 to shew that I want to settle;” and at this interview the 
plaintiff expressed a willingness to allow two years for payment. 
On the following day, McLachlin went to the home of Mr. and 
Mrs. Cohoe and discussed the matter with them. Mrs. Cohoe 
at first was unwilling to sign the proposed note, and Mr. McLachlin 
then informed her that the plaintiff “was going to have Mr. Cohoe 
arrested if he did not settle.” Mrs. Cohoc then appeared greatly 
troubled, and her husband said to her: “You need not sign that 
if you don’t want to; do not sign on my account.” She said, “I 
am placed in the position where I can hardly do otherwise.” 
After some further conversation, she said: “Well, call up Mr. 
McCallum and see if he will extend the time of payment for the 
$1,000 over three years, and I will sign.” Cohoe then called up 
Mr. McCallum on the telephone, and McLachlin then told him 
that Mrs. Cohoc was willing to sign, provided that payment of 
the $1,000 vas extended over a term of three years, and the 
plaintiff agreed to such extension, whereupon she signed the note 
in question, l>eing the joint and several note of herself and her 
husband for $1,500, payable to the order of the plaintiff, and 
delivered the same to Mr. McLachlin, who took it away with him. 
At this interview McLachlin referred to the proposed arbitration 
proceedings, w hereby Cohoe was to have two years in which to 
pay the $1,000; and it was, no doubt, well understood by Mrs. 
Cohoe and her husband at the time of the giving of this note that 
arbitrators were to be appointed to determine the amount owing 
by Cohoe, and that it was to lie a term of the arbitration that $500 
was to be paid in cash and the remaining $1,000 within three 
years. McLachlin explained how it happened that he went to 
the Cohoes. He emphatically denied having been sent there by

ONT.
S~C.
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McCall um or that lie was McCall urn’s agent in the matter. He 
said: “Mr. Cohoe had been engaged to purchase grain and produce 
for him (the plaintiff), and Mr. McCallum supplied us with a 
letter of guarantee saying he would accept all Cohoe's drafts on 
presentation, and Mr. Cohoc had independent transactions out
side of the grain that he was supposed to buy for McCallum; and 
he claims that, as there was a loss in connection with Cohoe’s 
business, the bank was responsible for those losses on account of 
holding that letter of guarantee, that we should not have had 
independent transactions with him.”

“Q. Is that why you were interested in getting the thing 
settled? A. Yes.”

In furtherance of the understanding between all the parties, 
the plaintiff and defendant, by instrument under seal, submitted 
it to three arbitrators to determine the amount of Cohoe's indebted
ness to the plaintiff, and that submission contains the following 
recital: “Whereas the parties hereto of the first part” (that is, 
Mr. and Mrs. Cohoe) “have delivered to J. R. McLachlin, as 
aforesaid, their promissory note in favour of the party of the 
second part” (that is, the plaintiff) “for the sum of $1,500, to be 
held by liim and disposed of ns is hereinafter set forth;” and the 
submission, among other things, provides as follows:—

“Should the said arbitrators or the majority of them find and 
declare that the parties of the first part” (the defendants) “or 
either of them is or arc indebted to the party of the second part 
in a greater amount than the sum of $1,500, the party of the 
second part” (the plaintiff) “agrees to accept the sum of $1,500 
in full satisfaction of the indebtedness of the parties of the first 
part.”

“Should the said arbitrators or a majority of them find and 
declare that the parties of the first part” (the defendants) “or 
either of them arc or is indebted to the party of the second part” 
(the plaintiff), “such indebtedness shall be paid in the following 
manner:” then follows a provision that, to the extent of $500 of 
the indebtedness, the amount shall l>e paid at once, and, as to any 
excess over the $500, the same is to be paid in three yearly instal
ments, and that in neither circumstance shall the defendant Cohoe 
be required to pay more than $1,500. The submission also pro
vides for the defendants giving a mortgage of all their real estate 
as security for the amount found due.
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The arbitrators found the defendant Cohoe indebted to the 
plaintiff in the sum of $1,820.18, which, because of the agreement, 
they reduced to $1,500.

Mrs. Cohoe’s defences are: (a) duress on the part of the 
plaintiff; (b) undue influence of her husband and the absence of 
independent advice; (c) no consideration for the note.

There is no evidence that, in procuring the note from Mrs. 
Cohoe, Me Lac hi in acted as the plaintiff's agent. On the contrary, 
the evidence clearly established the alisence of agency. McLachlin 
knew that Mrs. Cohoes joining in the note would save the bank 
from any claim by the plaintiff, and his intervention was solely 
in the interests of the bank. As said in I^eake on Contracts, 
6th ed. (Canadian notes), p. 285, duress, to affect a contract, 
“must be the act of the party himself, or imposed with his know
ledge and taken advantage of by him, for the purpose of obtaining 
the agreement; duress by a third person would not avoid a con
tract made with a party who is not cognizant of it: 1 Uolle, 
Abr. 688.”

It was not until several days after the note had lieen given to 
McLachlin for the plaintiff that the latter learned of w hat occurred 
at the Cohoe house which induced Mrs. Co hoe to sign the note. 
In his reasons for judgment, the learned trial Judge, who did not 
find agency, said (42 O.L.R. at p. 597): “The plaintiff, after 
receiving this information, never repudiated or disavowed the 
transaction. I think that under these circumstances McLachlin 
was an agent so as to bring the case within the rule.” The moment 
the note w as delivered to McLachlin, it l>ecame the property of the 
plaintiff, and the contract between the plaintiff and Mrs. Cohoe 
was then complete. McLachlin not having been the plaintiff’s 
agent to obtain the note, the plaintiff was not affected by any 
duress which he may have exercised upon Mrs. Cohoe; and I am 
unable to understand how his subsequently ascertaining from 
McLachlin the circumstances of the interview can affect the 
validity of the note, which up to that time was, I think, unassail
able. Thus, in my opinion, the defence of duress fails.

As to that of undue influence by the husband and the absence 
of independent advice, the onus w as on Mrs. Cohoe to establish that 
defence: Hutchimon v. Standard Hank of Canada, (1917), 36 D.L.R 
378, 39 O.L.R. 286. This she has not attempted to do, nor could

50—46 D.L.R.
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she hope to establish it, for her husband told her before she signed 
the note: “You need not sign that if you don't want to; do not 
sign on my account.”

As to the defence of no consideration: Mrs. Cohoe agreed to 
i.ign the note if the plaintiff would agree to extend the payment 
over three years, ami he agreed to do so, and this constituted 
valuable consideration.

The note was intended to operate as collateral security that 
the husband would pay the amount of his liability, limited to 
$1,500, a hen ascertained by the arbitrators; the plaintiff should 
have based his claim on the note as well as the submission and 
award, and should have leave so to amend his statement of claim.

For these reasons, I think the appeal should he allowed and the 
judgment set aside and judgment be entered for the plaintiff for 
$500 and ordering the defendants to execute and deliver to the 
plaintiff a mortgage as claimed in the statement of claim; the 
plaintiff to be entitled to costs throughout, including those of this 
appeal.

Sutherland and Kelly, JJ., agreed with Mulock, C.J.Ex.

Riddell, J.:—An appeal by the plaintiff from the judgment of 
the Chief Justice of the King's Bench so far as it relieves the defend
ant Martha K. Cohoe from liability and fails to order the defendants 
to execute certain mortgages.

The plaintiff, residing at Burford, is a member of the Burford 
Coal and Grain Company, which carries on business, inter alia, as 
a grain buyer. Cohoe, living at Norwich, was employed by the 
plaintiff to buy wheat on a commission of 2 cents per bushel. The 
financial arrangement is not quite clear—that Cohoe was to pay 
for the grain is certain: that he was to draw upon the plaintiff 
or his company for what he needed is also certain; but whether 
he was to draw in advance and apply that money in buying grain, 
or whether he was to pay for the grain first and then draw for his 
disbursements, is not clear. The plaintiff, in order that Cohoe 
might be certain of receiving the proper amount of money, had 
McLachlin, manager of the Norwich branch of the Royal Bank 
(which was Cohoe’e bank), guarantee that drafts drawn from time 
to time by Cohoe on the plaintiff’s company for the purpose of 
buying produce, would be accepted.
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In Decemlier, Cohoe fell liehind; he drew over *50,000. hut 
the price of the grain lie had liought and forwarded fell considerably 
short of the amount sent liirn. The plaintiff went north and saw 
him at Dublin, Ontario, charged him with lieing $4,800 short; and 
they finally went together to Norwich. They checked over their 
accounts, and, after examining the cars at various places, they 
seem to have come to the conclusion that there was a shortage of 
about $2,400. There was some talk about Cohoe paying $2,000: 
the plaintiff inquired about his property and Cohoe told him the 
property was in his own name. Cohoe failed to pay the $2,(XX); 
the plaintiff got suspicious and searched the title to Cohoe's 
property, finding it in Mrs. Cohoe's name.

Apparently he then went to McLachlin “with a view of getting 
settlement with Mr. Cohoe . . . because he was Mr. Cohoe's
banker.”

The evidence as to the time of this interview at the hotel in 
Norwich is confused and perhaps conflicting, and it may lie that 
this intemew took place before the plaintiff saw Cohoe about the 
accounts; I do not think the particular time is material.

The plaintiff had apparently the thought that he had a claim 
against McLachlin's bank; he told McLachlin that if the matter 
were not settled he intended to bring an action against the bank 
as well as against Cohoe.

The plaintiff had his solicitor working on the case, and had in 
his mind the possibility of taking criminal proceedings against 
Cohoe: he told McLachlin (according to McLachlin) that, unless 
Cohoe settled, he was going to have Cohoe arrested. As the 
plaintiff puts it, he did not say so in so many words, but, “ I said 
there was a possibility of criminal action being taken against 
Mr. Cohoe," “criminal proceedings might be taken," this was 
when “simply discussing the account and a possibility of a settle
ment, going over it carefully."

McLachlin said, “I think Mr. Cohoe will settle;" the plaintiff 
said, “Make an appointment," and “we made an appointment in 
Mr. McLachlin's office . . . Norwich ... in the bank."

The three met in McLachlin’s office; the plaintiff accused 
Cohoe of not keeping his agreement and said: “If you will give 
me evidence of good faith that you will stay, you put me up a 
note of $1,500; I will limit your liability to $1,500, because with

ONT.
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the $950 mortgage on it *1,500 is about all that it is worth . . . 
that is, the property” (referring to the real property which he had 
found to lie in the name of Mrs. Cohoe with a mortgage upon it 
of *950).

From the evidence of McLachlin it ie clear that the note for 
*1,500 waa to he signed by both Mr. and Mrs. Cohoe.

It was agreed that the liability of Cohoe should be determined 
by three named arbitrators, McLachlin Ireing one of them, but 
that the amount should in no case exceed *1,500. Nothing was 
said at the time al>out Mrs. Cohoe being a party to the arbitration.

The note w as not draw n up at that time, nor was a submission 
to arbitration, the arbitration being conditional on the note being 
furnished. Then the plaintiff left McLachlin and Cohoe—again 
quoting Mcl-achlin’s evidence, “ he left, and he said he must have 
that security as an evidence of good faith that Mr. Cohoe would 
go on with the arbitration.

“Q. And was it agreed to? A. Yes, and he wanted that 
arranged at once.

“Q. Mr. McCallum wanted it arranged at once? A. Yes, 
that is, the security must be given at once; and he went home 
and he left it over till noon of the following day.

“ Q. That is to sign the note? A. Yes.”
The following morning, the 11th January, 1918, McLachlin 

went to see Mrs. Cohoe; she hesitated about signing the note, and 
finally said she would not sign. McLachlin says; “I saw that 
she was not going to sign, so I says, ‘ I may toll you this, that Mr. 
McCallum told me he was going to have Mr. Cohoe arrested if he 
did not settle.’ Well, she appeared greatly troubled and worried 
about it, and Mr. Cohoe said; ‘You need not sign that if you don't 
want to; do not sign on my account.’ ... I just simply 
made the statement, that is all. So she said—Mr. Cohoe said, 
‘ You do not need to sign that on my account.’ She said, 11 am 
placed in the position where I can hardly do otherwise,’ and she 
said, ‘ I wish I could see the boys so I would know what to do.’ 
... I thought at the time she meant Mr. Cohoe’s brothers. 
Perhaps she meant her own brothers; I do not know; I did not 
ask them ; and so finally, after some deliberation, she said; 1 Well, 
call up Mr. McCallum and see if he will extend the time of pay
ment for the *1,000 over three years, and I will sign.’
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“Q. What waa the original agreement? A. Two years.
“Q. You left her then? A. No.
"Q. They have a ’phone in the house? A. Yes. Mr. Cohoe 

sent in the call and I talked with Mr. McCallum and told him 
that Mrs. Cohoe was willing to sign providing the 11,(XXI was 
extended over a term of three years, and I made the remark at 
the time that it was a very serious thing for her to sign ; and he 
agreed to that; he agreed to extending the terms of the payment, 
and she signed the note, and I came away.”

Mrs. Cohoe's account is not materially different; she hut 
makes assurance doubly sure that she was frightened into signing 
the note: “Mr. McLachlin told me that Mr. McCallum said that 
Mr. Cohoe would be arrested if I did not sign it.

“Q. Who were present at that time? A. Mr. Cohoe and Mr. 
McLachlin.

“Q. And yourself? A. Yes, just the three of us.
“Q. Why did you sign it? A. Because I was frightened into it.
“Q. In what way? A. I did not want Mr. Cohoe arrested. 

He said if I did not sign it that he would arrest him.
“Q. Did anybody advise you at all? A. No.
“Q. Any lawyer? A. No.
“Q. Anybody else? A. No, no one.”
Mr. McLachlin said : “I don’t want to make you angry, but 

Mr. McCallum told me if you did not sign that note he would 
arrest your husband.” The note, the essential prerequisite, being 
thus obtained, McLachlin set about the arbitration : he went to 
the bank’s solicitor, told him that Mr. and Mrs. Cohoe had signed 
a note which he (McLachlin) was holding, and that it had been 
agreed that the whole matter should be submitted to arbitration. 
The solicitor drew up an agreement for arbitration, making Mrs. 
Cohoe a party along with her husband and a co-covenantor with 
him for the payment of the amount to be found due. This was 
signed by Mr. Cohoe and handed to him for his wife’s signature.

Her account—the only account in evidence—is as follows:—
“Q. How did you come to sign the arbitration papers? A. I 

would have signed anything after I signed the $1,500—it would 
not have made any difference.

“Q. Was it read over and explained to you by anybody, the 
arbitration papers, I mean? A. No, it was not.
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“Q. I think your husband took it out and got you to sign it? 
A. He did not get me to sign it; I signed it myself.

“Q. Did he ask you to sign it? A. No, he did not. He said 
I could do as I liked about it.

“Q. But you did sign it? A. Yes, I signed it.
His Lordship: “You had no legal advice about this at all? 

A. No. No explanation by anybody.
Q. As you say, you would have signed anything? A. Yes, I 

would have.”
The arbitration had in the meantime lieen going on; lx?fore its 

conclusion the agreement hail been executed; the result was to 
find Cohoe indebted to the amount of some $1,800; but, as the 
plaintiff had agreed to limit his claim to $1,500, the award was 
made for that sum. The agreement of the 23rd January, 1018, 
provided for $500 cash and the remainder to lie secured by second 
and third mortgages—nothing has lieen paid and no mortgage 
given.

McLachlin says he was not sent by the plaintiff to get the note 
signed, and was not the plaintiff’s agent in obtaining it—the 
plaintiff agrees. It seen s that the plaintiff did not know of the 
statements made to Mrs. Cohoe until a few days after.

Cohoe having failed to pay the $500, this action was com
menced, by a writ issued on the 26th January, against him and 
Mrs. Cohoe, founded on the agreement of the 23rd January. 
About the san e time, McLachlin told the plaintiff how the note 
had been procured. The plaintiff says:—

. “Q. Did he" (i.e., McLachlin) “tell you on any of those 
occasions after getting the note signed that he informed Mrs. 
Cohoe that you intended to institute criminal proceedings against 
her husband if she did not sign the note? A. No, he did not put 
it that way. He said, ‘1 told her there was a possibility.’

“Q. And he told you he had told Mrs. Cohoe that before she 
signed the notes? A. He said he just mentioned it.”

McLachlin’s account is substantially the same:—
“Q. And, after you got the note signed, did you at another 

time see McCallum in regard to getting the note? A. Yes.
“Q. Did you tell him what you had said to Mrs. Cohoe? A. 

Yes, in a general way I did.
“Q. What did you tell him? A. I told him that in the first
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place she said she would sign for $500, and that I told her that 
that would not he acceptable to Mr. McCalluni, and finally that 
I had made the statement to her and to Mr. Cohoe that Mr. 
McCallum had said to me that if he did not settle he would have 
him arrested.

“Q. And you said that to Mr. McCallum afterwards? A. 
Yes, I did.”

The action was tried before the Chief Justice of the King's 
Bench at Woodstock, in March, 1918. Judgment was given 
against Cohoe for $500, interest, and costs, but the action as 
against Mrs. Cohoe was dismissed with costs.

As against Cohoe it is contended by the plaintiff that there 
should also have l>een a mandatory injunction directing him to 
execute the mortgages as security for the balance as provided 
for by the agreement. This seems to have been a mere oversight; 
on the settling of the judgment the attention of the learned Chief 
Justice should have been called to the omission, and, no doubt, 
he would have made the correction. It is a wholly vicious and 
inexcusable practice for a party, who finds any of his claims not 
dealt with, to enter judgment without reference to such claim and 
without the attention of the trial Judge being called to the omission. 
While it cannot be said that the Appellate Division will not on 
appeal correct the error, no favour should be shewn to such a 
slovenly practice, by way of costs or otherwise. The claim of the 
plaintiff should have lieen allowed; and, no doubt, the learned 
Chief Justice would have allowed it had his attention been called 
to it in settling the judgment.

The judgment should l>e amended accordingly, but no costs 
should be given on that branch of the appeal.

The substantial defence is on the part of the female defendant 
—“I was frightened into it;” and it was to prevent the arrest 
and prosecution of her husband on a criminal charge.

There can be no doubt, I think, that, if these instruments had 
been obtained by McCallum himself or by his agent, under the 
circumstances they would have been voidable; and that was con
ceded by Mr. Shaver in his able and logical argument.

It is said, however, that McLachlin was not the agent of the- 
plaintiff in the transaction, and therefore the acts of McLachlin 
will not affect the plaintiff.

ONT.
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It is elementary that a contract procured between A. and B. 

through fraud of C. is not thereby voided if C. have no relation 
to A. or B. It is obvious that A. cannot be allowed to rescind his 
contract with B. because he has been induced to enter into it by 
some fraud of C. to which B. is no party: Smith's Case (1867), L.R. 
2 Oh. 604, at p. 616, per Lord Cairns; Sturge v. Starr (1833), 2 
My. & K. 195, 39 E.R. 918; Wheetton v. Hardisty (1857), 8 El. & 
Bl. 232, 120 E.R. 86, (the last an exceedine'' interesting as well as 
a “very important, complicated and dilucult case," as Lord 
Campbell calls it); Masters v. Ibberson (1849), 8 C.B. 100, 137 
E.R. 446; Puls}ord v. Richards (1853), 17 Beav. 87, 51 E.R. 965; 
Barnes v. Pennell (1849), 2 H.L.C. 497, 9 E.R. 1181; Barnett 
v. South London Tramways Co. (1887), 18 Q.B.D. 815.

And, even if the primary wrongdoer is an agent, if the fraud 
lie perpetrated by the agent for his own advantage without the 
knowledge of the master, the contract is not necessarily void: 
Union Bank v. Munster (1887), 37 Ch.D. 51.

I think that there is ample evidence upon which a trial tribunal, 
Judge or jury, could find that the plaintiff made McLachlin his 
agent to procure the notes and to make the threat—here the 
plaintiff, a creditor, a business man, when negotiating with a 
banker who, in a sense, represents his debtor, informs the banker 
that he will prosecute unless the matter is settled. He is told 
by the banker that when he, the banker, was arranging the settle
ment, he was at Mrs. Cohoe's house—and a few days afterwards 
he is told by the banker that he has communicated the threat 
to Mrs. Cohoe.

Taking these facts in connection with all the other facts of the 
case, the learned trial Judge might well have found McLachlin 
the agent of the plaintiff, on the ground that the plaintiff must 
have intended the natural result of his action, must have expected 
that the threat would lie communicated to Mrs. Cohoe and would 
be used to induce her to sign the required note—in other words, 
the plaintiff might he dislielieved where his evidence was not con
sistent with the natural consequences of his conduct.

It is recognised even in the criminal law that it is “an universal 
principle, that when a man is charged with doing an act, of which 
the probable consequence may be highly injurious, the intention 
is an inference of law resulting from the doing the act:" per 
Lord Ellenborough, C.J., in R. v. Dixon (1814), 3 M. & S. 11,
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105 E.R. 516. Of course the doctrine must not be carried so far as 
to compel a Court to find intent as a matter of law where the 
evidence is convincing that the intent did not exist: Ex p. Mercer 
(1886), 17 Q.B.D. 290, which cleared up what it had lieen supposed 
followed from Freeman v. Pope (1870), L.R. 5 Ch. 538.

Had the learned Chief Justice put his finding of agency on 
some such ground, I do not think it could lie disturbed.

But that does not seem to he the ground upon which the 
finding of agency proceeds—there is no discrediting of the plaintiff: 
his story seems to he accepted at its face value, and it is said 
(42 O.L.R. at p. 597): “McLachlin, on cmes-examination, sax’s 
that he told the plaintiff afterwards what he had told Mrs. Cohoe 
alxiut his intention to arrest her husband. The plaintiff, after 
receiving this information, never repudiated or disavowed the 
transaction. I think that under these circumstances McLachlin 
was an agent so as to bring the case within the rule."

It is clear law that one who desires to liecome a principal, or 
whom it is desired to charge as a principal, does not liecome a 
principal by any art of so-called ratification unless at the time of 
the contract the so-called agent was not acting for himself but was 
intending to bind an ascertainable principal: Wilton v. Tumman 
(1843),6 Man. <kG. 236,134 E.R. 879; Marsh v. Joseph, [1897] 1 Ch. 
213: even if he intended that some unnamed prinrinal shall benefit, 
if the so-called agent purports to be acting for himself and not for 
another, the rule applies: Keighley Moisted <t Co. v. Durant, 
[1901] A.C. 240 (which case is of great value as getting rid of some 
loose expressions in the cases).

The once somewhat prevalent idea that one taking an advantage 
obtained by a wrong etc. must lie held to hax-e ratified the wrong 
has received its quietus by Eastern Construction Co. Limited v. 
National Trust Co. Limited, 15 D.L.R. 755, [1914] A.C. 197.

There can lie no pretence of agency by estoppel in the present 
case.

I do not think that Mrs. Cohoe can succeed on the ground that 
the banker was the agent of the plaintiff. This, however, by no 
means disposes of the case.

Here there is more than fraud, there is a threat of a criminal 
prosecution. "If the note be not signed, McCallum will arrest 
your husband," to my mind clearly implies, “If the note be
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signed, he will not,” and the ease comes within Williams v. Bayley 
(1866), L.R. 1 H.L. 200; Brook v. Hook (1871), L.R. 6 Ex. 89, an 
implied agreement not to prosecute.

“There is a distinction between getting a security for a debt 
from the debtor himself and getting it from a third person who is 
under no obligation to the creditor:" per Cotton, L.J., in Flower 
v. Sadler (1882), 10 Q.B.D. 572, at p. 576—and it seems to me the 
note was obtained under an implied promise not to prosecute.

Where this is the case, and the security is obtained by a third 
party, the test is, “ Did the contractée at the time he accepted the 
contract know that he was getting it by reason of the (non-debtor) 
contractor fearing the prosecution of the debtor?” Jones v. 
Merionethshire Permanent Benefit Building Society, [1891] 2 Ch. 
587, at p. 598, affirmed in [1892] 1 Ch. 173: see especially per 
Lindley, L.J., at p. 183; because it is well established that “it is 
not the law that, if a lady makes a sacrifice to get her husband out 
of a scrape, she can necessarily impeach the security which she 
gives, even although the result is to ‘stifle a prosecution:'” per 
Lintiley, L.J., in McClatchie v. Haslam, (1891), 17 Cox C.C. 402.

There is enough in the evidence, I think, to justify the trial 
Judge in so finding, but he has not so found, as we have seen. He 
has held the plaintiff responsible on the ground that, when he 
received the “information, he never repudiated or disavowed the 
transaction,” and “under these circumstances McLachlin was an 
agent so as to bring the case within the rule.”

I have read and re-read the evidence, and am unable to say 
that it has been proved that the plaintiff knew when he took the 
note and the agreement that they had been obtained by the 
implied agreement not to prosecute.

It seems to me that in order to find it we must disbelieve the 
plaintiff, who swears that he had not intended McLachlin to 
repeat it, that he did not make the threat with the object of 
forcing a settlement, that he did not know till some days after
wards that the threat had been communicated. McLachlin’s 
evidence is pro (onto corroborative. I do not think we can find 
the plaintiff’s knowledge as a fact, and accordingly it follows 
that this defence is not made out.

It remains to consider the defence based upon the facts that 
Mrs. Cohoe is a married woman and the transaction was for the
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benefit of her husband. The proposition that a married woman 
should be treated differently by the law from any one else is a 
relic of the times when she was almost a nullity in the eye of the 
law, the husband and wife were one, and the husband was that 
one. Equity took charge of her as though she were a babe and 
protected her from the legitimate consequences of her own acts. 
How long and how far these equitable principles are to prevail 
in the wholly changed conception of the capacity of a married 
woman is for the Legislature; how far in the present state of the 
law she is protected is for the Courts. And for the present purpose 
the law has been recently and authoritatively laid down by the 
Appellate Division in Hutchinson v. Standard Hank of Canada, 36 
D.L.R. 378, 39 O.L.R. 286—this we are bound to follow. The 
law there laid tlown is that in “ a transaction lietween husband and 
wife for the l>enefit of the husband, there is no presumption of 
undue influence, and no burden is cast on the person sustaining 
such a transaction to prove that the wife had independent advice; 
on the contran’, it lies upon the person attacking the transaction 
to prove affirmatively undue influence by the husband and know
ledge thereof by the creditor:” sec Euclid Avenue Trusts Co. v. 
Hohs (1911), 24 O.L.R. 447, and cases cited. Here not only was 
undue influence by the husband not proved: it was disproved. 
“Mr. Cohoe said to his wife not to sign it on his account” (p. 31 
of the notes of evidence). Pressure there undoubtedly was, but 
that was pressure not by the husband or by the plaintiff but by 
McLachlin, who was anxious to have the note signed in order that 
the arbitration might go on, and his bank l>e free from an action 
at the suit of the plaintiff; and, as we have seen, the plaintiff did 
not know of that pressure until after he had received the note and 
had entered into an agreement on the strength of receiving the 
note by which he deprived himself of the right to recover more than 
$1,500 out of a claim which he thought was about $2,400, and 
which turned out in fact to be $1,800.

This defence also fails.
It will be seen that I have considered the agreement sued on 

and the note as parts of the one transaction, as Mrs. Cohoe makes 
them, and as I think they were; but, if the agreement sued on be 
considered as a separate and independent transaction, the defend
ant’s position is not strengthened, but rather the reverse.
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I would allow the appeal against Mrs. Cohoe and direct the 

same judgment to be entered against her (in the same terms as 
against her husband) with costs of action ami appeal.

Appeal aUau'ed.

LYNCH-STÀUNTON v. SOMERVILLE.

Ontario Supreme Court, Appellate Division, Mulock. C. J. Ex., Clute, Riddell.
Sutherland and Kelly, JJ., December, 1918.

Costs (6 II—26)—Solicitor—Bill of Costs—Action to Recover 
Amount of—Solicitors Act, R.S.O. 1914, ch. 169 sec. 84—Services 
rendered by Plaintiff in Capacity of Solicitor—Reference for Taxation 
—Lump-sum Charged for Specific Items Set out in Bill—Com
pliance with Statute—Costs of Action and Appeal—Scale of Costs] 
—Appeal by the plaintiff from the judgment of Masten, J., (1918) 
43 D.L.R. 736, 43 O.L.R. 282. Reversed.

Riddell, J.:—This action was begun, by writ of summons 
specially endorsed, “for legal services rendered. The following 
are the particulars: Dec. 21, 1912, to Dec. 1, 1913, Fees, charges, 
and disbursements, $1,089.90.” The affidavit filed with the 
appearance—which with the writ the plaintiff adopted as the 
pleadings—sets up that no proper bill had been rendered as 
required by the Solicitors Act, R.S.O. 1914, ch. 159, sec. 34*; 
and this is the sole issue.

The learned trial Judge, Mr. Justice Masten, decided that the 
contention of the defendants was well-founded, and dismissed the 
action with costs; the plaintiff now appeals.

At the trial it was admitted that the plaintiff was a barrister 
and solicitor and that he had Iteen retained by the defendants;

*34.—(1) No action shall be brought for the recovery of fees, charges or 
disbursements for business done by a solicitor as such until one month after a 
bill thereof subscribed with the proper hand of such solicitor . . . has 
been delivered to the person to be charged therewith . . . or has been 
enclosed in or accomimnied by a letter subscribed in like manner, referring to 
such bill.

(2) In proving a compliance with this Act is shall not be necessary in the 
first instance to prove the contents of the bill delivered . . . but it shall 
be sufficient to prove that a bill of fees, charges or disbursements subscribed as 
required by sub-section 1 . . . was so delivered ... ; but the
other party may shew that the bill so delivered . . . was not such a bill 
as constituted a compliance with this Act.
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the receipt of the bill sued on was not denied ami the case is one 
of law, i.e., the proper interpretation of sec. 34 of K.8.O. 1914, ch. 
159.

It appears that the defendant Somerville had certain property 
in Hamilton which he sold, and his purchaser sold to the Canada 
Grocers Limited. Somerville claimed that he had the right to 
repurchase within a certain time, and he wished to do so, taking in 
his co-defendant as an interested party in the repurchase. They 
saw the plaintiff, who wrote the owners, but they denied the alleged 
right of Somerville, as did the Dominion Canners, who had an 
interest with the Canada Grocers. It was determined to issue a 
writ: the plaintiff told the defendants that he itiil not practise as a 
solicitor, and they retained as solicitor Mr. C., who issued a writ. 
Considerable negotiation toek place, which resulted in a settle
ment, whereby Somerville was to have the property for *30,1X10; 
this settlement was carried through; the plaintiff rendered a lump
sum bill, which the defendants refused to pay, whereupon the 
plaintiff rendered the bill in question; and, after the lapse of more 
than a year, it not being taxed, he sued—the defendants paid 
$500 into Court; the plaintiff says: "I have always been willing to 
have it taxed. I am only insisting upon coming here liecuuse I 
want what I am entitled to by law ... I ... am here 
now to have it taxed."

The bill rendered contains 53 items of ordinary law services 
for which a fee might be charged; 39 of these have a fee charged; 
then there arc two charges of a kind not quite usual, but in no way 
extraordinary : “ Fee on revising deed, examination of title, closing 
transfer of property, etc., amount paid on settlement, *30,000;’’ for 
which a charge of *105 is made; and a “fee on negotiations as 
above set out and recovering property of the value of *00,000, 
subject to a payment of *30,000,” charged at $700: there are 14 
items against which no charge is made—there are also 7 items 
which merely state the receipt of letters and the like, which of 
course have no charge. Of the 14 against which no fee is entered, 
there are 2 letters, 10 attendances and consultations, etc., 1 draft 
pro|)osal, and 1 telephoning, all apparently I icing during the 
negotiations for settlement and lieing the “negotiations as above 
set out,” referred to in the $700 item. The plaintiff was offered a 
judgment for the $500 paid into Court, but declined to accept it:

ONT.
8. C.
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he also declined to accept judgment for such part of the bill as is 
min ittedly according to the Act, as that would deprive him of the 
right to the remainder under the decision in In re Davy (1865), 
1 V.C.L.J.N.8. 213, which we followed in (iould v. Ferguson, 
29 O.L.R. 161, 14 D.L.R. 17.

I agree with the learned trial Judge that the bill sued on is such 
as is covered by sec. 34 of the Act; but I am unable to follow him in 
his decision that the bill as rendered is not a sufficient compliance 
with the Act.

It is argued that the present case con es within the decisions 
binding u]K>n us: it will lie well to consider the decisions.

The present bill lias no resemblance to the bill in question in 
Could v. Ferguson, supra: that was almost wholly for 
conveyancing, attending registry offices, examining deeds, letters, 
searching executions, etc., etc., all"of the most usual kind, and 
sulistantially every item the ordinary subject of a charge—nothing 
depended on ability in negotiation or the like, and the charge 
should in practically every case lie the same whether the land was 
worth #10,000 or $100,000. In addition to the disbursements, 
a lump-sum of $250 was charged for all the services rendered.

So, too, in Philby v. Hade, 8 C.B.N.S. 647,7 Jur. N.S. 125, a 
lump-sum bill was rendered at £50 and disbursements. The 
plaintiff set up that there was an agreement whereby he was to 
receive the sum of £50 and disbursements if he succeeded. He did 
succeed, and rendered a bill with items, every one of which admitted 
of a charge, but with a lump-sum covering them all. The sum of 
£50 was sued for as “for business done as per agreement” (8 
C.B.N.S. at p. 647). The Court held the agreement not binding, 
and that the bill was not “in such a shape as will enable the Master 
to judge of the propriety of the several charges" (p. 653, per 
Williams, J.); the bill did not shew “the several items of charge" 
(p. 653, per Willes, J.) ; not “in such a form that the Taxing Officer 
of the Court may judge of their reasonableness" (p. 653, per 
Byles, J.)

In Wilkinson v. Smart (1875), 33 L.T.R. 573, the solicitor had 
tieen employed in five matters, apparently quite distinct—he 
rendered a bill setting out the work he had done in four of them, 
and did not place any charge against any of the four items—then 
as a fifth item he charged “Attending you" etc. (specifying the
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business done, and continuing), “when ultimately Mr. C. told us 
that the matter had l>een arranged by Capt. F. having given an 
undertaking to pay you a lump-sum down, such sum to include 
£25, at which he agreed our costs should lie taken, and attending 
you when you confirmed this statement and instructed me to take 
no further action in the matter—£25." Another item was: “ Letters, 
messengers, cabs, etc.,” but no sum was placed opposite thereto. 
This was held bad: Coleridge, C.J., says (p. 575): “There is 
nothing to enable the Master to exercise his discretion as to the 
propriety of the charges," etc., etc. Grove, J.: “If the items are 
not distinguished, how could the client make up his mind whether 
the charges were reasonable and such as he would pay without 
objection, or whether he would have the bill taxed? The Master 
would have to ascertain if he could how much of t he amount ought 
to lie disallowed; in fact he would have to find the value of each 
item by making some multiple (measure?) of £25." Archibald, J., 
says: “The object of . . . the Act . . . was to secure 
a mode by which the items of which the total sum was made up 
should be clearly and distinctly shewn, so as to give the client an 
opportunity of exercising his judgment as to whether the bill was 
reasonable or not, and to give the Master an opportunity of taxing 
it."

Nearly all the English cases lay down the rule, and are based 
upon the rule, that the bill must shew sufficient to enable both the 
client to exercise a reasonable judgment as to whether he will pay 
without taxation and the Master to ascertain how much, if any, 
is to be disallowed.

The next case shews how this rule works out:—
In Blake v. Hummell (1884), 51 L.T.R. 430, the bill, so far as 

material, read: “The Rev. F. H. Hummell to Edwd. F. Blake.
1881. —Oct. and Nov.—Perusing al«tract of the title to Wilcot
Lodge, Shanklin. Instructions for requisitions on the title and 
drawing san e, and fair copy. Perusing Mr. Harper’s replies there
to. Instructions for assignment. Drawing same, and fair copy 
for perusal. Engrossing same, and journey to London to examine 
the abstract, and completing purchase, including attendances, and 
correspondence with you and Mr. Harper and Messrs. Dean and 
Taylor, including travelling and hotel expenses . . . £38 10s.
1882. —April 1.—Yourself ats. Urn,'. Attendances on you in refer-
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ence to this case on which you were summoned for an assault, and 
conferring thereon and receiving your instructions to attend the 
petty sessions on the hearing of the case, and attending accordingly 
on your behalf, when the magistrates considered an assault had 
been committed, and fined you in the penalty of 2s. (id. and costs 
... £2 2s." The remaining items of the bill were properly 
described, and a distinct charge placed against each item, and as 
to them no objection was raised.

Denman, J., says (p. 431) as to the £2 2s. charge being “in 
reality a lumpsum for a number of services rendered," “It appears 
to me to be sufficiently specific, and it is a charge that can be 
fairly taxed by the Taxing Master." It will be seen that there were 
included in this charge: (1) an attendance on client when retained; 
(2) instructions to defend before the magistrates; (3) attendance 
before the magistrates at the trial.

It seems to me that the charge “ Fee on revising deed, examin
ation of title, closing transfer of property, etc. . $166," is just
as specific and as fairly taxable as that passed upon favourably by 
Denman, J.

Mr. Justice Denman, in reference to the other items for what 
are in reality conveyancing charges, says: “The items ... are 
numerous, and it is impossible to see from the bill what particular 
sums ought to be charged against each particular item." Dealing 
with a conveyancing bill in which it was possible to affix a charge 
to each item, he decided as we did in Gould v. Ferguson—but that 
is no authority for saying that no lumpsum charge is in 
accordance with the Act.

In Gould v. Ferguson we did not—and did not affect to—over
rule Re R. L. Johnston (1901), 3 O.L.R. 1. There, there was a bill 
charging ordinary fees and disbursements in other proceedings, 
and also shewing in full the negotiations conducted by the solicitor 
resulting in a settlement and charging a lump-sum to cover all the 
services rendered by him in the negotiations out of Court—the 
Taxing Officer allowed $3,200 for such services, and this allowance 
was approved by the Chancellor and the Divisional Court, leave to 
appeal to the Court of Appeal being refused. It is true that the 
objection was not expressly raised that the bill was insufficient: 
but the decision implied that the client had all he required, and the 
Taxing Officer could fairly tax it.
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Taking the lump-eum of 8700 in the present hill, there is a 
detailed chronological account of what was done by the plaintiff 
in his negotiation leading up to settlement, so set out that the 
client could have no difficulty in exercising a judgment whether 
to pay the bill or to have it taxed: there was ample to enable the 
Taxing Officer to determine what (if anything) ought to lie taxed 
off; and therefore, in my view, it is sufficient.

We are referred to a judgment, Ht Solicitor, 12 O.W.N. 191, by 
Mr. Justice Middleton, in which that learned Judge thought him
self lfound by authority to hold that the bill did not conform to the 
statute—although he said, “with reference to the matter under 
discussion, common sense and case-law had long since parted 
company.” We have lieen furnished with a copy of the bill there 
under consideration, and find that it is for fees for attending on an 
arbitration, just such fees as would be charged by solicitor and 
counsel in an ordinary action before the change of the tariff in 1913, 
attendances at the registry office and on persons named, conferences 
with counsel, and the like, to every item of which a fee could with 
perfect facility Ik* affixed—then a lump-fee of 87,000 is charged.

In this bill I am unable to see the least difficulty in making a 
charge for each item: and there is nothing in the way of continued 
negotiations resulting in a set tien eut. The case is not at all like 
that now under consideration: 1 know of no case binding upon us 
at all like the present in which it has been held that a lump-sum 
charged for a series of negotiations or the like has tieen held im
proper. If case-law ami common sense have parted company, 
it is the function of an appellate Court—and I humbly conceive its 
duty—to reconcile them, unless absolutely prohibited from doing 
so by binding decisions.

Common sense, I venture to think, indicates that the amount of 
remuneration a lawyer should receive depends to some extent on 
the magnitude of the interests concerned, and more upon the skill 
which he manifests in his client's Isehalf than upon the nundier of 
interviews he may have or the time spent. When negotiating for a 
settlement in a matter of importance, it is often impossible to 
attach a particular value to a particular interview and less or more 
to another: nor should either the client or the Taxing Officer require 
it. It is infinitely lietter to state in reasonable detail what the

ONT.
8. C.
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lawyer has done and what lie has accomplished, and from the 
whole course of the transaction determine the fee to lx? allowed.

1 entirely agree in what has been said in lie Solicitor, 12 O.W.N. 
at p. 192": “Where a professional n an is called upon to advise upon 
a con plicated situation and to take charge of investigations and 
negotiations, his fee can be better estimated by the result attained 
and the care and skill shewn in what was done than by any sum
mation of iten s each attached to an individual move in the game 
played with living persons;” and, finding no case binding upon us 
which precludes n efrom so holding, I am. of opinion that this bill 
answers the statute.

I would allow the appeal with costs here and below, direct the 
bill to be taxed by the proper officer, who will deal with the costs 
of taxation, and order that judgment be entered for the plaintiff 
for the an ount found due by the Taxing Officer, with costs as 
above.

Mvlock, C.J. Ex., and Clute and Sutherland, JJ., agreed 
with Riddell, J.

Kelly, J.:—At the close of the argument the only difficulty 
which appeared to me to stand in the way of the appellant was in 
respect of the charge of $165 for “Fee on revising deed, examination 
of title, closing transfer of property, etc., amount paid on settlement 
$30,000,” as to w hich 1 was inclined to the opinion that we were 
bound by the decision in Gould v. Ferguson, 29 O.L.R. 161. That 
case was decided in appeal by the other members composing this 
Divisional Court; and, as they now unanimously state that the 
bill now under discussion has no resemblance to the bill in question 
in the Gould case, I see no reason why the appellant should not 
succeed.

I readily sul)scril)e to what was said by Middleton, J., in lie 
Solicitors (1911), 2 O.W.N. 596, 18 O.W.R. 366, that many cases 
arise in which there are a series of consultations and interviews in 
the course of negotiation, and it is quite impossible to divide and 
allocate the sum proper to be paid between the different “items” 
of work done; and there are other cases where the work in its nature 
is an “entire” thing incapable of intelligent subdivision; and again: 
“When a solicitor is employed to adjust a matter of difficulty, noth
ing more injurious to the client could be suggested than that the 
solicitor’s remuneration must depend upon the length of time taken
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and the number of interviews had. ( >ne may grasp a situation with 
great rapidity, and his skill and ex|>erience may lead to its satis
factory solution in a way that after the event appears easy. 
Another, lacking the necessary skill and experience, may plod away 
at great length and in the end fail to reach as satisfactory a result, 
but an itemised bill would give him greater remuneration.”

It can readily be conceived that in many instances the solicitor 
is sought out and retained liecause of his exi>crience and his skill 
in attaining the desired result without unnecessary exjienditure of 
time.

The appeal should be allowed, the bill referred to the proper 
officer for taxation, and judgment lie entered for the plaintiff for 
the amount taxed, with costs of the ap]>eal and of the action, 
including the costs of taxation if the Taxing Officer find the plaintiff 
entitled.

After the delivery of judgment as above, the defendants moved 
the Court to vary the minutes of the judgment as settled, in respect 
of the costs.

The direction at the end of the reasons for judgment of Riddell, 
J., was; “Allow' the appeal with costs here and below', direct the 
bill to l>e taxed by the proj>er officer, w ho will deal with the costs of 
taxation, and order that judgment l>e entered for the plaintiff for 
the amount found due by the Taxing Officer, with costs as above.”

White, for the defendants, pointed out that the bill might l>e 
reduced so that the amount recoverable upon it would l>e within 
or beneath the jurisdiction of a County Court, and asked that the 
costs should not l>e taxed and paid forthwith nor until the conclusion 
of the taxation.

Robinson, for the plaintiff.

The Court held that the trouble which arose in Avery & Son 
v. Parka (1917), 35 D.L.R. 71,39 O.L.Ii. 74, ought not to be allowed 
to arise again; that the ordinary rule for the payment of costs such 
as these was that they should l>e taxed on the scale of the Court 
in which the action was brought, and paid forthwith; and that, 
therefore, the costs should be taxed on the Supreme Court scale 
and paid forthwith after taxation.

ONT.
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Order accordingly.
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