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DIssenrigNT OPINIONS IN THE
PRIVY COUNCIL.

In discussiu,f;;, a few weeks ago, the question
r:“PDTessing dissentient opinions in the Su-
e Court, reference was made to the Judicial
"MWittee of the Privy Council as au appellate

. Unal which never revealed the fact of a
$ent, or the name of a dissentient mermmber,
8t is the practice, but it is not invariable.
i:ppffars that a dissenting Judge may express
OPinion if the majority of the Committee do

. Tefuse him permission to do so. As a mat-
. f fact, in two cases of importance of no
ol'y Temote date, the dissent of members of the

) Wmittee was declared. That of the Bishop
woy don and of Lord Justice Knight Bruce
% stated in the celebrated Gorham case, and
] © case of « Essays and Reviews” the dis-
of the two Archbishops was declared. In

. €F cages of general interest the names of the

Senticnt Judges have been well known to
¢ bar,

N S
a .ot long ago a curious incident arose out of

Rj S8ent in the Privy Council. In the tamous’

l¢ judgment—one of the cascs springing
hﬁ:’;‘l“?%ions of vestments and postures which
Ellg Agitated the ecclesiastical atmosphere in
benc:nd\no dissent was declared from the
o thr. But it was generally known that two
°°ncn:e- membefs of the Committee did not
ou In the judgment, and their opinion,
aiy S0 bottled up at the time, exploded some
‘hen:onths afterwards with intensified vehe-
- It happened in this way. A clergy-
eg::;()te a letter to a newspaper, in which he
the Rig that the Lord Chief Baron, who sat in
sdale case, had authorized him to state

“ u’fe Judgment of the Privy Council was
Riquitoug one ; that it was not a judgment

re _‘{Pon law, but upon policy.” This
Criticism of his colleagues led to a cor-

' the ';dence between the Lord Chief Baron and
o 29:‘; Chancellor, published in the Times of
October last, in which Sir Fitzroy

Y Practically admitted that he had spoken

in terms of disparagement of his colleagues,
though he rcpudiated the use of the term
«iniquitous.” Itappecared that the Chief Baron
desired that his dissent should be made public
at the time the judgment was delivered, but
his request to be allowed to state his view was
refused by the majority of the Committee. The
result was that his dissent was made known
under circumstances which gave it much greater
prominence than it would otherwise have at-
tained.

It may be remarked that the press on that
occasion did not secm to regard the system of
suppression as one to be commended. The
Zimes, referring to the fact that the Lord Chane
cellor had invoked the rule made in 1627, re-
marked @ ¥ We are quite sure that a defence of
it for which the Lord (?hunccllur‘hus to go
back to 1627 is not adequate. We wonder
whether there is auy othicr country in the world
except England in which, upon a question of
procedure in a Court of about a quarter of a
century’s standing, any one would go back two
hundred and tifty years. The Order of 1627, as
the bord Chict Baron says, was made when the
Privy Council Lad very different work to do,
when its occupation was very difierent from
that of a Judicial Committee, wn i when it dealt
in a very summary mauncr with ecclesiastical
offences.  In point of fact, all the world knew
ol the dissent of the Lord Chief Baron and of
one or two of his collcagues immediately after
the decision was delivered. 1t was commonly
discussed in Ritualistic journals, and treated as
something very mpysterious, instead of being
one¢ of the most commonplace of occurrences.
The Lord Chancellor must find some better
authority than the rule of 1627 if he thinks it
worth while to make the Judicial Committee
an exception to our other Courts.”

The excitement of the Lord Chief Baron was
due in part to the fact that as counsel, in con-
sultation with cight others, he had given an
opinion in opposition to the judgment of the
majority of the tribunal, and yet he was de-
prived of the opportunity of stating that his
views had undergone no change. This bears
out the opinion we formerly ventured to ex-
press, that the total suppression of dissents is
unfair to the Judges themselves as well ag
objectionablé in other respects.
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SPECULATIVE CONTRACTS.

The U. 8. District Court of Wisconsin, in
Clark v. Foss et al., has given a decision affecting
& very numerous class of contracts entered
into at the present day. The action was
brought by the assignee of C. B. Stevens &
Sons to set aside and cancel certain promissory
notes made by the bankrupts in favor of the
defendants. It was alleged that the notes
were void, being given to secure a consideration
arising out of certain option contracts for the
sale and delivery of grain, which it was claimed
were wagering contracts.

The bankrupts were for many years prior to
the fall of 1874, when the transactions occurred,
merchants and dealers in grain and produce
upon the Mississippi river at De-Soto, Wis,,
and as guch, had for several years purchased
and shipped wheat and other grain to
the defendants, who were commission mer-
chants at Chicago, and members of the
Board of Trade, doing business under the
name of 8. D. Foss & Co., and had, also, from
time to time, speculated in grain in the Mil-
waukee market, and also in the Chicago market,
through the defendants acting as their factors
and commission men at that place. They were
then in good financial circumstances, though
with small capital ; had a running account, and
were in good credit and standing with S. D,
Fors & Co. In October, 1874, the bankrupts
ordered defendants, at different times, by tele-
graph, to make sales of grain for them upon
the Chicago market for November delivery,
amounting in the aggregate to 70,000 bushels
of corn, and 5,000 or 10,000 bushels of wheat.
The defendants, upon receiving these orders,
went upon the market in Chicago and executed
them, by making, as was the custom, contracts,
generally in writing, and in their own name,
with different parties, for the sale of the grain
for November delivery, in lots of 5,000, or
multiples of 5,000 hushels, aud immediately
notified bankrupts by telegram and by letter, of
what they bad done. and their acts were fully
approved by the bankrupts. No « margins 7’
were required to be put up by C. B, Stevens &
(o, as they had an account with the defendants,
and were accounted by them respunsible.

About the time or a little before these con-
tracts matured, the defendant performed a part

b
of them on behalf of C. B. Stevens & S00% !

a purchase and actual delivery of the g“u:[,'h’
the parties to whom the sales were made- o5
evidence showed that as io 20,000 bush -
of corn, there was an actual delivery © ~ ¢
grain, 'and as to 10,000 more, 8 delive"y“he
warehouse receipts for that amount. As t0
balance of the grain contracted to be solds .
defendants went upon the market and P
chased it of different parties and bad i”e’{i
for delivery; and then finding other P® s
who bad similar deals for November purct
and sales, formed rings, or temporary o (o
houses, through which, by a system of w?
offscts and cancellations that had grownd U o
the board, the contracts were settled by 8%
justment of differences, saving an actual deli¥e
and change of possession. It happeﬂed tkc"
there was a considerable rise in the M8 .
price of corn during the month of Novexﬂ!’d
and it was found that after these transact® ’
were ‘closed, there had been a loss t0 ‘;'0’
Stevens & Sons, of somcthing over $10/
which the defendants, having paid in 8B
them on the ‘purchase of the grain, debit?
their account, according to the previous cot
of dealing between the parties.

6

The notes were soon afterwards given by ﬂ;,.
bankrupts to secure a portion of the gumé
advanced by the defendants for them.

Two years afterwards, on November 19 f
C. B. Stevens & Sons filed their Peﬁuoﬂ o
bankruptcy, and were on the same dsy ok
judged bankrupts. The assignee i
ruptcy brought this suit to set aside
notes, and in substance claimed that
Stevens and Sons, at the time the orders for
sale of grain were made and exect 3"
October, 1874, had no com to sell, 8 g4
expectation of having any, with which*"‘,
these contracts. That these facts were k:;p
to both parties, that is to the bankrupté M
the defendants, and that it was Und‘f Pr
between them at the time, that no grai®
in fact to be delivered by C. B. Stevens &
but the contracts were to be settled PY o
payment or receipt of differences, accO o
the market should rise or fall in the moﬁﬂ"
November, and that they were th“s‘nd v
wagers upon the November markeb “dﬂ
such, contrary to law and void, and i o
notes and mortgage confessedly giver
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Cag)
of h advances made by defendants, as the factors

;h:‘ bankrupts, and with their approval, to
'O“lhe losses sustained upon these sales,
d be canceled and delivered up.

don € question was whether this should be
e,

T .
he Court, adopting the following prin-

Vlli:: a8 governing the case, sustained the
ity of the notes :—

L
You That the weight of authority is that you

th, :::S{ g‘o behind the writing and show what
ore lfltent and meaning of the parties
; e’x‘nd if it appears that the writing does
§ ep’eﬂs the real intent of the parties, but
u'ely colorable and used as a cloak to
lennd .gam})ling transaction, the Court will
fir it 1ts aid to enforce the contract, however
may be on its face.

<ony Coxtratr ror Furure Druivery —That a
b Dertt for the future delivery of personal
<0 Y;‘Which the seller has not got when the
iy ng:ct ‘8‘ made, nor any means of getting it,

void for illegality; that the seller is
if he b.y the contract to deliver the goods, and
Is, must pay damages.

3 Semcoarive ContracTs.—That such con-
& cu’h::}o“gh entered into for pure purposes of
enlon, ho.wevcr censurable when made by
angq whog:ged in ordinary nxert?antile pursuits,
ent of thaYe L:re(htors depending for the pay-
eir just claims upon their prudent
p,ohiiietment in business, are nevertheless not
ed by law.

4w
) Har Necgssary 1o Viriate.—That the

N
The sece Of‘ the contract itself must control.
W "Omnclmt~ intention of one of the parties
fu) illmcatcd to the other party, not to
N\csi “ontract, is not enough to make the
ey, b(::: 'lllega.l; the intent that it should be
oy ‘etting upon the market without any
“&lt;zg of m':tual performance, must be
contr&cti constitute an integral part of the
D order to vitiate it.

In
e ti::uC&Se of Jones v. Shea, noted in the pre-
Wag r&isec;’ P. 163, a point somewhat similar
the View ‘on the part of the defendants, but in
Johhs(,n . tt&ken of the case by Mr. Justice
) Whay e‘theC&me unnecessary to determine
ineq bent speculative transactions will be
)y the law.

AGENCY—LIABILITY OF PRINCIPAL—
EMPLOYER AND WORKMEN.

[Wm. Evans in London Law Times.]

1. The master or employer is not liable
unless on his part there is negligence in that
in which he has contracted or undertaken with
his workmen, either expressly or impliedly ¢
Wilson v. Merry, L. Rep., 1 Sc. Ap, 332. He
is liable :

1. Where he personally interferes and an
accident happens through his negligence :
Roberts v. Smith, 2 H. & N, 213. See Ormond
». Holland, 1 E. B. & E,, 102.

2. Where he neglects to select proper and
competent workmen or Iaanagers: Wilson v.
Merry, sup.

3. Where he fails to supply adequate re-
sources for the work. Ib, provided the work-
man has not taken the employment with
knowledge of the want of such adequate
resources, infra.

4. The same remark applies where the
master knowingly orders his workman or ser-
vant to use unsafe tackle: See Williams v.
Clough, 27 L. J., 325, Ex. See infra for other
instances of his liability.

I1. When a servant enters onan employment
he accepts the service with the risks incidental
to it, and if he accepts an employment on
machinery defective from its construction, or
from the want of proper repair, and with the
knowledge of the facts enters on the service,
the employer is not liable to any injury to the
servant within the scope of the danger which
both the contracting partics contemplated as
incidental to the employment. This danger
cannot, however, be aggravated by any omission
on the part of the employer to keep such ma-
chinery in the condition in which, from the terms
of ihe contract, or from the nature of the
employment. the workman has a right to expect
that it would be kept : Clarke v. Holmes, 7 H.
& N., 937 ; Woodley v. Metropolitan Railway
Company, 36 L. T. Rep. N. 8., 420; Barton's
Hill Coal Company v. Reid, 3 Macg, 2825
Dynen v. Leach, 26 L. J,, 221, Ex, explainedin
Mellors ¢. Shaw, 1 B. & 5., 446.

I11. If the danger is concealed from the
workman, and an accident happens before he
becomes aware of it, or if he is led to expect,
or may reasonably expect, that precautions will
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be adopted by the employer to prevent or
lessen the danger, and from that want of such
precaution an accident happens to him before
he has become aware of their absence, he may
hold the employer liable : Ib.

So far as civil consequences are concerned, it
is competent for an employer to invite persons
to work for them under circumstances of dan-
ger caused or aggravated by want of due
precautions on the part of the employer. If a
man chooses to accept the employment, or to
continue in it with a knowledge of the danger,
he must abide the consequences, so far as any
claim to compensation against the employer is
concerned : Ib.

Semble, if he becomes aware of the danger
which has been concealed from him. and which
he had not the means of becoming acquainted
with before he entered on his employment, or
of the necessary means to prevent wischief, his
proper course is to quit the employment. If he
continues in it he is in the same position a8
though he had accepted it with the full know-
ledge of its danger in the first instance.

IV. An employer does not warrant the
soundness of materials or machinery nsed by
the workmen, but he is bound to exercise
reasonable care in their selection: Wigmore o.
Jay, 5 Ex. 354.

V. In selecting a manager or workmen the
employer is only bound to exercise reasonable
care ; he does not warrant their competency :
Potter v. Faulkner, 31 L. J. 30, Q. B.; Tarrant
v. Webb, 18 C. B, 796.

VI. The ordinary rule with respect to the
non-liability of an employer for injuries sus-
tained by a workman, does not apply in cases
where the master, being one of several co-
proprietors and engaged jointly with the servant
in the work, is guilty of the negligence from
which the servant suffered: Ashworth ». Stan.
wix, 30 L.J, 183 Q. B.; Mellors ». Unwin, 1
B. & S, 437.

The other co-owners are also liable under the
circumstances mentioned : Ashworth ». Stanwix
sup.

VII. Semble, the rule respecting the non-
liability of a master or employer is only one of
a clags and applies to every establishment, so
that no member of an establishment can main-
tain an action against the master for an injury

done to him by another member of thst
establishment, in respect of which, if he bad
been a stranger, he might have had & right
action. Thus, a friend of the servant, & 80% "
relative living in the same house, not in
character of servant, but as a member of
same family, cannot maintain an action anf
more than a servant could : See per Pollocks ™"
B., in Abraham ». Reynolds, 5 H. & N., 143-

st £

the

VIII. Persons who voluuateer to ass
vants or workmen are in the same positio®
the workmen or servants, so far as conc®
their right to recover from the master for sy
injury resulting from the negligence of 89¢
workmen or servants. They can have »o
greater rights against, nor impcse any E"eawr
duty upon a master than would have exis
had they been hired servants : Degg o. Midia?
Railway Company, 1 H. & C,, 733. )

When, however, a person assists in 8 mabte’
in which he has common intcrest, and whe?
his assistance is solicited by a person of co!ﬂf
petent authority, he has a remedy against t?,e
master of the servants through whose neg”
gence he ig injured : Holmes . Northeaste” |
Railway Company, L. Rep. 4 Ex., 254 affire
6 Ib., 128 ; Wright ». London and Northwest
Railway Company, L. Rep,, 10 Q. B., 298.

Semble, . person censes to be a volunte®
his assistance was given upon request : 5€¢ p°
Cockburn, C. J, in Wright ». Londom o
Northwestern Railway Company, sup.

IX. A man is not liable to his serva
the acts of the person whom he leaves 88 hl.'
vice-principal in the management of the b“s’,
ness : Wilson v. Merry, L. Rep. 1 Sc. Ap» 326(;
Howels ». Landore Steel Company, L. ReP: lr
Q. B, 62 ; nor docs the fact that the employee
is a corporation make any difference in .
defendant’s liability for the act of his man8ag? t:
Morgan @©. Vale of Neath Railway co .
pany. sup.; Howells v. Landore Steel 00!1:
pany, sup.; nor is it reaterial that the mans® z
is appointed pursuant to an act of P&l'“"menor
Howells ». Landore Steel Company, sup-/ »
that the person to whom the negligenc® o
directly imputable, was a servant of SuPeﬂ.
authority, whose lawful directions the P]”'inm
was bound to ovey: Feltham v. Engm‘d"
Rep. 2 Q. B, 33 ; Gallagher v. Piper, s#P-  ..g

X. To define with precision the eXPress‘wf
fellow-servant and fellow-workman is 8

r i

nt 0

-
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“,’m small difficulty. It may, however, be
‘h.&t the authorities go to the length of the
Position that those only are to be considered
low.gervants who are employed by the
meni fnaster and engaged in a common employ-
! Warburton v. Great Western Railway

Pany, I, Rep. 2 Ex., 30 ; Vose v. Lancashire .

Ay X
7;; Yorkshire Railway Company, 2 H. & N,

B
U workmen employed by a contractor and }

‘olkl;:en employed by a person or company
. eredas em.ployted such contractor, are¢ con-
Reng a8 being in the same common employ-
nd fellow-servants : Murphy v. Caralli, 8
24:& E, 109 ; Murray ». Currie, L. Rep. 6 C.P,,
e' Zee per Cockburn, C. J., in Woodley v. The
8 Politan Railway Company, 36 L. T. Rep.
4 419, '
seohe following instances were given in a
o case of the absence of such common
Ployment :
th:. “: dajirymaid in bringing milk home from
n M is carelessly driven over by the coach-

2. . .
A painter or slater is engaged at his work
e € top of a high ladder placed against the
of g country house, and is injured by the

e],
®88ness of the gardener, who wheels his '

ow against the ladder and upsets it.
* Aclerk in a shipping company’s office scnt

Oy
Wity :rd a ship belonging to the company,
ey Wessage to the captain, meets with an

Ny, hby falling through a hatchway which the
88 carelessly left unfastened.

;v: Plowman at work on land held by a
“hijg y. Company, and adjacent to a railway, is,
killed In the employment of the company,

Y an engine, whick through the default

n, i‘;t“'ngine driver, leaps from the line of

R‘ilwa °'the field : McNorton v. Caledonian
ei iaomPany, 28 L. T. Rep. N. S., 376.

ant : tl‘ovnng have been held to be fellow-

0ty he workmen injured, and the work-

Deneq . CUEh Whose negligence the injury hap-

) A 1ng in the employ of the same master :
it wag l:f‘borer travelling by a train by which
Why, 18 duty to travel, and the guard through
begligence the laborer was injured :
Rep, Y v. The Midland Railway Company, L.
2 LG P29l

ﬂ"’.lte:e driver and guard of a stage coach;

™han and rowers of a boat; the men

who draw the red hot iron from the forge and
those who hammer it into shape; the engine-
man and the switcher ; the man who lets the
miners down and winds them up, and the
miners : Suggested in Barton’s Hill Coal Com-
pany 0. Reid, 3 Macq. H. of L. Cas. 266.

3. A scaffolder and the general manager of
the common employer: Gallagher v. Piper, 16
C. B. N. S, 669; 33 L. T. Rep. C. P. 329.

4. A carpenter employed for the gencral pur--
poses of the company and the porters : Morgan
o. Vale of Neath Railway Company, L. Rep. 1
Q. B., 149 ; affirmed 33 L. T. Rep. Q. B,, 260.

5. The guard of a train and plate layers:
Waller v. The Southeastern Railway Company,
32 L. J.,, 205, Ex.; 8 L. T, Rep. N. 8., 325.

6. A laborer employed to do ballasting and a
plate layer: Lovegrove ». The London, Bright-
on and South Coast Railway Company, 33 L.J.,
329, C. P.; 16 C. B. N. 8., 669.

By the application of the principle that a
workman accepts an employment with the risks
incidental to it, and the gradual modification of
the rule that fellow servants are such as have a
common master. the power of a workman or
servant to obtain compensation for injuries
received by him, is considerably narrowed :
See (8) supra, and Woodley ». The Metropolitan
' Railway Company (sup.), per Cockburn, C.J.

i
I
|
: SUPERIOR COURT.

i Montreal, March 29, 1878.

TORRANCE. J.

REPORTS AND NOTES OF CASES.

Mackay v. Routm et al.; and Tug Bank of
MoNTREAL et al., Garnishees.

Concurrent Garnishment.

The existence Xa previous saisic-arrét in the hands
of the defendants as garnishees does not prevenf t_.ho
plaintiff, (defendant in previous suit,) from seising
moneys due to defendants in the hands of other gar-
nishees.

The plaintiff having obtained judgment
against the defendants for $4,168.09, issued
an attachment after judgment in the hands
of divers garnishees. The defendants con-
tested the attachment, alleging that before it
issued they had been summoned as garnishees
to declare what they owed to the now plain-
{iff, in & suit wherein he was8 defendant ; that
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they declared they owed $4,819, and that this
writ of attachment was still pending. The de-
fendants prayed, therefore, that the attachment
in the present cause be declared null.

* The plaintiffs demurred to the contestation
on the ground that contestants did not allege
that they had been ordered to pay the sum ad-
mitted to be due, or that they had deposited it
in the hands of the Treasurer of the Province,
under 36 Vict. c. 5, and 36 Vict. c. 14.

The Court maintained the plaintiff’s answer-
in-law and dismissed the contestation, remark-
ing that the existence of a prior attachment at
the suit of another plaintiff was no bar to the
attachment in the present case.

Counsel for plaintiff cited Duvernay and
Dessaulles, 4 L. C.R., 142.

ITvan Wotherspoon for plaintiff.

L. 0. Loranger for defendant.

Montreal, March 30, 1878.
JoHNsoN, J.
DunaMeL et al. v. PAYEITE.
Insolvent Act—Claim not properly inventoried..

Held, where an insolvent who was indebted to *“ Du-
hamel, Rainviilo & Rainville,” merely put the name
“ Duhamel ” in his list of debts, without specifying
any amount, that he was not discharged from the
elaim by obtaining his discharge under the Act.

This was an action to recover the amount of
an account due to a firm of lawyers by a client.
The latter pleaded that he had obtained his
digcharge as an insolvent, and that the amount
sued for was included in the list of his debts to
the knowledge of the plaintiffs.

JorxngoN, J. Theonly question is whether the
terms of the G1st section of the Act of 1875 have
been complied with. That section discharges
from all debts that «“are mentioned or set forth
in the statement of his attairs exhibited at the
first meeting of his creditors, or which are shown
in any supplementary list furnished by the insol-
vent previous to such discharge, and in time to
permit the creditors therein mentioned obtain-
ing the same dividend as other creditors upon
his estate, or which appear by any claim subse-
quently furnished to the assignee.”  The list of
creditors with the certificate of the assignee of
the 27th November, 1877, contains the name
# Duhamel,” but without mentioning any
amount. The name of the creditors was
« Duhamel, Rainville & Rainville)' A substan-

tial compliance with the Act will free ':b’
debtor no doubt, There is abundant authori?
for that; but on the other hand there i8 &

in the Upper Canada Law Journal, Robso® w
Warren, cited in the note to this section e
Edgar & Chrysler’s Insolvent Act of 1875, the

where the plaintiff was incorrectly named, 8%

gave evidence that he had not been notified ¢

the proceedings in insolvency, the debtor wob
held not to be discharged. That is mot P&
cisely the case here, I think, because, probﬂbly’
the plaintiffs were aware of the insolvency ; V"

there are numerous other cases reportedy"'n

the substances of all of them is that the defe®
dant must clearly bring the case within tbe
conditions of exemption. Now I am far fro
being satisfied that he has done so. There ba?
never been any claim made by the plaintiﬁ’ or
by any one of them. The register gives 20
amount, and no name of the real creditors. )

‘subsequent certificate of the name ¢ Dubam®

with ¢avocat’ after it in the list of creditor®
not only at variance with the first certific®
but throws no light as to when the WO
‘avocat’ was put there. The letter about pap-
ineau's claim does not touch this one at ail, 8% d
is not written by the insolvent, and I Sho“‘
have to strain the law to say that defendant ©
bar the plaintiffs’ claim without more attentt®
on his part to what the law held him to.
Judgment for amount demande

Duhamel § Co. for plaintiffs.
De Lorimier & Co. for defendant,

Lgrage v. WyriE.
Slander— Aggravation by Unfounded Pled-

Jomxsox, J. The plaintiff is the wido¥ o:
the late Mr. John Brothers, who died o ¥
8th of January, 1877, and on the 4th of Aug® i
ensuing she gave birth to a child. The
fendant is charged with having, on two
sions in July, said that her husband wa8 no
the father of the child, and is summoned b .
in an action of damages for slander in 50 8. 0
ing. He pleads that the allegations of
action are false, and adds, very unjustiﬁab]y oy
it turns out, that the sole object of the &8¢
is to extort money, and that the plainti
peatedly tried to get a loan of money 0
him before she brought her action, and mi‘;xd
ing with a refusal, threatened to 8U®
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a?“oo‘;l}y brought a groundless action. The
e“ols direct and’ positive by two witnesses—
say t: and Doolan. Now, this appears, I must
ti ﬂ,ls e, a very serious business. The plain-
Proved to be a most respectable person.
e_defendant himself, when called as witness,
U8 it. It was attempted to show that the
she 5‘38 ought to be small, on the ground that
The a8 not a person of susceptible feelings.
Proof showed that she kept a boarding
8¢ and galoon frequented by captains of
of pz‘” Canada steamers; and she is, happily
fight :}? & brave, omtspoken woman, fitted to
But it e battle of life in her bereaved position.
infer . would be a grievous wrong to her to
riet hat' the evidence points to any impro-
“ng of life of a nature to blunt her feelings.
erstand the witnesses to speak in & sense
1y the reverse of this. Well, the defend-
Meets Sexton, and afterwards Doolan, and
a: this thing, I must say not only with brutal
n"mess, but adds: “Some say it is Creel-
e t;; some say it is mine.” Now, it struck
t though this was very coarse, it might
!sk:;ave been intended as malignant, and I
. ththat question of the witnesses, and they
‘bere wag nothing jocular about it at all;
1t is simply impossible to tell this woman,
or er tl}e circumstances, when she comes here
o Justice, that she is to submit to such an
ak"’“*Whether originated or only repeated
i 810 gort of difference. Therefore, she is,
ages € very nature of things, entitled to dam-
a » and substantial damages, for the defend-
enyi:s not co.ntcnt‘ed himself with simply
apol, g}lw th'mg. nor with admitting and
w &tmhzmg for it ; but he has wantonly added
at hee ha.s been utteriy unable to prove, viz.,
- T object was extortion.
tiongme.m for plaintifi $200, with costs of
88 instituted.
Felvre § Co. for plaintiff.
ulre § Co. for defendant.

fay,

LaTour v. CAMPBELL.

] Costs— Distraction—Art. 482 C.C. D.
OHNyg

Hi?\soh, J. Judgment was rendered in this
an April, 1875, condemning John Parker
ng $20 damages, for which he and his co-
a:m Campbell had confessed judgment;

to Campbell himself there had been a

efe

discontinuance filed by the plaintiff, and the
judment granted acte of it merely, without dis-
missing the action as to him, and gave the
costs of contestation subsequent to the confes-
sion against the plaintiff. Campbell afterwards
issued execution against the plaintiff for his
costs, and was met by a judgment which the
plaintiff held against him for a larger amount
Thereupon Campbell, or rather his attorneys,
inscribe the case now for final judgment upon
the discontinuance, and ask for distraction of
costs in their favor. The court holds that the
defendant at present inscribing and moving for
distraction is wrong in both of those proceedings:
By article 482 C.P. the attoruey has notan
incontestable right to distraction of his costs,
unless he moves for it on or before the day on
which judgment is given. After that if he
wants it, the opposite party must have notice.
Here the notice has been given, and the plain-
tiff produces the judgment against Campbell.
This is surely a good answer to the pretension
that he ought to be made to pay anything due by
him to Campbell of less amount. Then as to
the inscription. There is8 no necessity for in-
scribing at all. By Art. 450 the discontinuance
of which acte was granted in the judgment wasa
discontinuance in the express terms of the law,
that is, on payment of costs, and acte was given
of that, and it was cxecutory, and in fact 'was
executed. After acquicscing in that judgment
in this manner, it is clearly too late to come in
and change the right of the plaintiff under his
judgment against Campbell. Both the motion
and the inscription are therefore dismissed with
costs.

Joxgs v. Suea et al.
Advances for Speculative Purposes.

Jomssox, J. The plaintifi’s action i8 to
recover §111.46. He was employed by the
defendants to negotiate divers purchases of
pork in the Chicago market through a firm
there. The defendants plead that all their
dealings with the plaintiff were gambling
transactions on margin—no property passing—
speculations not on merchandize, but on the
price of merchandize ; at least, that is what I
gather from the plea, and the argument made
in support of it; but it must be confessed that
the language of the plea itgelf is rather singu-
lar. It says that ¢ the only transactions which
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the defendants ever had with the plaintiff in
pork speculations were made in the usual
gambling way,” and that “the defendants fur-
nished margins, and the pork was to be held
till they were eaten up,” meaning presumably
the margins and not the pork. This is not an
action between the parties to a gambling tran-
saction at all. It is an action by an agent to
recover advances made in a course of business
proved to have been usual between the parties
previously. The Chicago brokers looked to
the plaintiff for their pay, and he produces
and proves their receipt, and proves
moreover, by & witness named Vipond, that the
defendant Shea promised to pay the account.
I am not going to discuss the subject of what
are, or what are not gambling transactions.
There is nothing precise before me, either in
the pleadings or in argument, to show that, as
between the go-called purchasers and vendors
here, there was anything illegal, and even if
there was, there is nothing whatever to reach
the third party, the plaintiff, whose money was
used by the defendants ; and going even a step
farther, and assuming that the plaintiff's ad-
vances were for gambling purposes, the parties
probably may be surprised to hear that a per-
son advancing money for the purpose of bet-
ting at cards may recover it from the one to
whom he advanced it, and that transactions
made illegal by our law are only transactions
in our own country, and not transactions in a
foreign country; but I decline to give any
opinion upon these important questions. If
the defendants attach importance to them, they
should be properly raised and properly argued.
I have other things to do besides furnishing
factums in appeal to parties who come before
me, not to state or to elaborate by exposition
and authority what they may contend for as
the law, but come as it were fishing for law, in
the hope of hooking something that may serve
elsewhere.

Judgment for plaintiff for amount claimed.

Robertson & Co. for plaintiff.

Curran & Co. for defendant.

—1It is stated that the cost of the new Palace
of Justice in Brussels, which will be a splendid
building, will amount to 35,000,000f. The
original estimate was 8,000,000f;

CURBRENT EVENTS.

ENGLAND.

A QuEsTioN o NEGLIGENCE.—A curious qUe®”
tion of negligence arose in the case of Firth ¥-
Bowling Iron Co., decided on the 2nd ult 'bY
the Common Pleas Division of the Enghse
High Court of Justice. The action was for th
loss of a cow which had died from eating :
piece of wire fencing. Plaintiff and defendan?
were adjoining occupiers of land, and the de-
fendants had fenced off the land occupied by
them with a fence composed of iron T0pe-
From exposure to the weather the strands ©
wire rusted and separated into pieces, some 0
which fell to the ground and lay hidden in the
grass of the plaintiff’s adjoining pasture.
1867, two heifers belonging to the plaintiff b
died in consequence of taking up piece 0
wire while grazing in the plaintifi’s said P3*
ture. The court held that the action was m":‘n"
tainable ; for that the defendants, by maintaininé
this fence, the nature of which was knowi o
them, were liable for the injury caused t0 the
plaintiff, which was the natural result of th
decay of the wire.

UNITED STATES.
W
INvRINGEMENT oF Trape Marks.~—The N€

s ch
York Supreme Court, in the recent case of Enot®

Morgan Sons' Co. v. Schwachhofer, has ,cndef'
a decision on an intercsting point of the ‘1" .
respecting trade marks, particulaily imitatw“e
of labels for the purpose of imposing on t }
public. The subject is one of increasing “:e
portance, and as the judgment refers tO tw
principal decided cases, it will be of valué 0
members of the profession who may bave
examine similar questions. We copy the re”
port below :

Exocn Morean Sons' Co. v. Scnwuvuuoﬂ“'y
Plaintiff had for many vears made and sold 8 swaﬂ
pamed by him “ Sapolio.” Kach cake sold .
inclosed in two wrappers, a tin-foil and a blue °°
the wrappers containing the name of the s08P col
certain printed words and cuts. Defendant Oﬂ-ew
for sale a soap he called ‘‘ Saphia.” Each cak? !
inclosed in a tin-foil and a blue wrapper, contﬂ'l’f“_o‘n
printed words and figures differing entirely er’l
those on plaintiff’s wrappers, but having agenbli"
resemblance and calculated to deceive the P
into a belief that the soap was that munufﬂct:;

by plaintiff. Held, that plaintiff was entitle
injunction restraining defendant from vendiP®
soap in the tin-foil and blue wrapper.

if
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¥or .'.he accomplishment of a fraud in such cases as
0:1’ :1:70 circymsumces are required : First, to mis-
i8 ovy :iDul‘)ll.c. anfi. next, for defendant to preserve
ndividuality.
. hAilcl:,i'O? to restrain defendants from infringing
Years iff s t.rade-marks. Plaintift had for many
S previous to the commencement of the
N 100 manufactured a soap designed for clean-
th and polishing, which was named « Sapolio.”
&~d extensively advertised this preparation,
g 1t became known in the market and by
. Jerous consumers under the name men-
°ll-ed. The soap was sold in cakes of a con-
Dient size. Kach cake was inclosed in two
. Ppers, one a square sheet of paper covered
tin-foil, and the other a strip of paper
Ut an inch and a half wide, which was blue
the outside. Each wrapper contained the
e « Sapolio,” and cuts and printing referring
he article and its use. The devices on the
Dpers were registered as trade-marks. De-
kh::nt, after plaintiff’s article became well
Wcln’ be.gan the manufacture of a similar
. © Whl.(‘h he named ¢ Saphia Transparent.”
o::fered it for sale in cakes similar in size to
made by plaintiff, inclosed in two wrap-
'h:ﬂ (tin-foil and blue) of the same size and
Pe of plaintifi’s, but containing different
and printed words. The general appear-
m:i‘; t(.’; the packages made by defendant and
- °llldlb was.the same, and the general public
¢ easily led into purchasing one for the
T, Such other facts as are material will
Pear in the opinion.

I;‘YVRENCE, J. It is quite difficult iz actions

Qw;s character, to.precisely draw the line

“ltitl:: those cases in which the plaintiff is

s oulq to relief and those in which relief

" be denied. The decisions are conflict-

i!’ :nd many of them irreconcilabie, but in

ofase’ after fully considering the evidence, I

. the.Opinion that the plaintiffs are entitled

m Po.l‘tlon at least of the relief which the
Plaint demands.

1 Do‘n Principle no man should be allowed to
°l11dlsh goods as.thc goods of another, nor
to enab) e b'e permitted so to dress his goods as
g the him to induce purchasers to believe
"Sideey are the goods of another. In the
ew thmtwn- of this case, I shall lay out of
. ¢ United States statute in relation to
“Warks, because that provides that “no-

thing in this chapter shall lessen, impeach, or
avoid any remedy at law or in equity which
any party aggrieved by any wrongful use of
any trade mark might have had, if the pro-
visions of this chapter had not been enacted.”

1 do not therefore regard the plaintifis as
being compelled, in order to obtain the relief
they seek in‘this action, to show that there has
been an imitation of the trade-mark, which
the plaintiffs have filed in the patent office.

It would seem that the true rule is laid down
in the case of Edelston v. Vick, 23 English Law
and Equity Reports, pp. 51 and 53, where Vice-
Chancellor Wood, adopting the language of
Lord Langdale in Groft v. Day, T Beaven, pp-
84 and 87, says: « That what is proper to be
done in cases of this kind depends on the cir-
cumstances of each case. * * * * That for
the accomplishment of a fraud in each case,
two circumstances are required, first to mislead
the public, and next to preserve his own individuality.-
Commenting further upon the language of Lord
Langdale in Groft v. Day, the vice-chancellor
proceeds : « Now in that case of Groft v. Day,
there was, as Lord Langdale said, many dis-
tinctions between the two labels, and in this
case before me just as in that of Groft v. Day,
any one who takes upon himself to study the
two labels, will find even more marks of dis-
tinction than were noticed in argument. Bud
in this case aus in that, there s the same general,
Here there is the same com-
bination of colors, pink and green. There is the
same heading, « Her Majesty’s Letters Patent ”
and “ Solid Headed Pins” and the name D. K.
Taylor, with the words «exclusively manufac-
tured ” upon the two labels, which are of pre-
cisely the same size, and the scrolls in the same
form, « and exclusive patentee” in an exactly
similar curved line, nor does it rest only with
the general resemblance of the outer wrappers =
The papers in which the defendants pins are stuck
bear also a very great similarity ; they are as like
as can be to the papers in which the plamtiff's pins
are stuck.”

Then, after stating that he agrees that there
must be an intent to deceive the public, the
vice-chancellor holds that the defendants, both
in the outer and inner wrapper, made a palp-
able imitation, with the intent to deceive the
public, and he accordingly restrained them. I
have referred to this case at length because it

resemblance in color.
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séems to me to be peculiarly 1n point, but there
-are several authorities in our own courts which
uphold the same doctrine. In Williams v.
Spence, 25 How. Pr. Rep. 307, Monell, J., says:
4 The only question to be determined therefore
in this case is whether the labels, devices and
handbills used by the defendants, as set forth in
the complaint, are calculated to, and do, de-
ceive the public into the belief that the soap
that they are selling is the soap made and sold
by the plaintiffs. * * * The oral evidence,
that the labels, devices and hand-bills used by
the defendants are calculated to deceive the
public also preponderates, and an inspection of
the respective labels, devices and hand-bills
satisfies me that the public would be readily
deceived and purchase the defendant’s soap
under the belief that they were purchasing
plaintiff’s.”

In Lea v. Wolf, 13 Abbott (N. S.), 391, Mr.
Justice Ingraham says: « The color of the paper,
2he words used, and the general appearance of the
words when used, show an evident design to give a
representation of those used by the plaintifis. It is
impossible to adopt any conclusion other than
that the intent was to lead purchasers, from
the general appearance of the article, to sup-
pose that it was the original Worcestershire
sauce which they were buying.” See also Cook
v. Starkweather , 18 Ablott (N. 8.), 202. And
in Lockwood v. Bostwick, 2 Daly, 521, it was
held, « that a party will be restrained by in-
Jjunction from using a label as & trade-mark,
resembling an existing one in size, form, color,
words and symbols, though in many respects
different, if it is apparent that the design of the
tmitation was to depart from the other supficiently to
constitute a difference when compared, and yet not
80 much so that the difference would be detected by
an ordinary purchuser unless his attention was par-
ticularly called o it, and he had a very perfect
recollection of the other trade-mark.’ And in
Kinney v. Busch, 16 Am. L. Reg. (N. 8.) 597,
Mr. Justice Van Brunt says: «A careful in-
spection of the labels in question shows beyond
a doubt that those of the defendant were
adopted in order to deceive the public into
supposing when they purchased the cigarettes
of the defendant’s manufacture they were pur-
chasing those of the plaintiffs. I am satisfied
from the evidence in this case that the intention
of the defendant has been from the first to

———

make an article as nearly as possible resem”
bling that manufactured by the plaintiffs, aod
to put it off upon the public as the sam®
article.”

I am also satisfied that it was the inteﬂtif’n
of the defendant, in adopting the blue and t9”
foil wrappers, and in printing on them the
directions for use in language so closely rese®”
bling that employed by the plaintiffs, to impo#®
upon the public and to lead purchasers tO_bo'
lieve that in purchasing the defendant's artic e
they were in fact obtaining the sapolio of th®
plaintiffs. In this connection the Wondel'f“
similarity of the color of the inside of the tn-
foil wrapper, used by the defendant, with that
used by the plaintiff, should not be forgotte®
The whole case, to my mind, shows an inte™
tion on the part of the defendant to avail hi®™
self of the reputation which the plaintiffs b
acquired in the market for their sapolio,
their enterprise and ability and by the lﬂfge
expenditures which they had made in bringi"8
the sapolio to the attention of the public.

It appears that the plaintifis have been t:"r
many years engaged in manufacturing saP‘?ho’
that the article has acquired a great reputat“’“’
and that the plaintiffs have expended very 1asg®
sums of money in advertising. The evidenc®
shows that the defendant, after analyzing ® ‘
cake of sapolio, and ascertaining how it W
made, set about making an article similar 1
character, color and appearance to that Of'
plaintiffs. This he may possibly have a f'gd‘
to do, but when the court finds that the defe? .
ant, after having possessed himself of ¢
secret of the manufacture of the plaintiffs !
in addition coined a name much reseml?hng
sapolio, in appearance, and which he adm‘t? !n
a fancy name, having no particular derivati®
or signification, and has then proceeded
encase his cakes of saphia in wrappers 8 i
closely resembling the plaintiffs’, both in fh"lr
external and internal appearance, as to C?lo"
size, and partially as to inscription and dire””
tions for use, the court has in my judgment ¥
power to interfere, and should exercisé lo
power. It is claimed that the plaintiffs cab®
have an exclusive right to use tin foil or W,
marine blue colored paper, in putting up't y
article, a8 such paper is much used for Ord"
commercial purposes. This is true, but

. Cad
cases cited show that the courts will interf
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“here it jg apparent that there is an imitation
of the plaintiff’s label, whether as to color,
Pe or inscription, which imitation is calcu-
and intended to deceive the general
Public, The evidence satisfies me that the
blye Wrapper as used by the defendant is calcu-
I to deceive purchasers, and I think that
is very clearly proven that the ordinary
PUchager s deceived by the similarity of the
©88es in which the soaps are put upon the
Market .
A critical and careful examination of the two
kages will undoubtedly reveal distinctions
4 differences between the labels, and the
evices thereon are different ; but there is such
% general resemblance, that, to borrow the
Buage of the vice-chancellor in Edleston v.
'k, supra, « the court or jury would be bound
Presume that it was not a fortuitous concur-
UCe of events which has produced this
Bimila'l'ity; it would be irrational not to rest
WVinced that this remarkable coincidence of
DDearance, external and internal, is the result
deai_qn,”
l,In the case of Abbots v. Bakers and Confec-
‘Oners Toq Association, Weekly Notes, 1872, p.
' 81 injunction has been issued restraining the
) .endam,, JSrom issuing wrappers which were in
Mitation of those of the plaintiffs. On appeal the
™ Chancellor said, ¢that though no one
Perticular mark was exactly imitated, the com-
Ration was very similar, and likely to deceive;
Bt it wag true that there was no proaf that
tiﬂ‘i one had been deceived, or that the plain-
i had incurred any loss, but where the
mﬂ‘ﬁty is obvious, that was not of import-
°¢” The appeal was therefore dismissed.
© cage reported below. Weekly Notes, 1871,
P 207, This last case seems to be decisive of
® qQuestion now under consideration. See,
:llao, Lockwood v. Bostwick, 2 Daly, 521; God-
V. Hazard, 49 How. 10.
am, therefore, of the opinion that the plain-
are entitled to an injunction restraining
¢ defendant from vending saphia in the blue
do ages in which it is now sold. By thisI
10t mean to be understood as holding that
© defendant has not the right to manufacture
&30 to gell saphia, mor to restrain him
the use of that name, or of the figure or
ot % upon the label ; but I do intend that he
8bstain from dressing bis goods in Wrap-

tiﬁ‘s

&om

pers 80 closely resembling the plaintitfs’, as to
enable him to deceive the public and to per-
petrate a fraud; and that he shall not sell
saphia as and for sapolio. In other words, he
must sell under his own colors and not under
those of the plaintiffs.

Judgment accordingly.

CLERICAL BANKRUPTS. — Clergymen in the
United States are entitled to take advantage of
the Bankrupt Act, and the last issue of the
Chicago Legal News refers to the fact that R, W.
Patterson, “the veteran Presbyterian Minister
of Chicago,” has just filed a petition in bank-
ruptcy. Our contemporary remarks : « It seems
hard for a man who has devoted so many years
to labor in the Lord’s vineyard as Dr. Patterson
has, to have to go through the bankrupt court
in his old age.” Before expressing sym-
pathy with the venerable pastor, one would
like to know how the debts were incurred.
One would like to be sure that the Doctor has.
not brought himself into his unpleasant situa-
tion by ¢ selling short,” or by the bursting of a
« corner.”

GENERAL NOTES.

—A curious judgment was recently delivered
by a sessions judge in onc of the Bengal dis-
tricts. Four persons were brought before him
on a charge of murder, and were duly convicted ;
but in passing sentence the judge apparently
found himself in a difficulty. ¢ There is no
doubt,” said he, «that all four are guilty of
murder, and are therefore liable to be hanged ;
but I do not think it is necessary for tour lives
to be taken for one, but that one case of eapital
punishment will be enough for example!”
Although, in addition to this, he said further
on that «all four seem to have been equally
active,” yet he concluded by sentencing the
apparently oldest and strongest of the prisoners
to death, and the other three to imprisonment
for life. It is needless to say that on an appeal
to the High Court the sentence WAas not con-
firmed. Yet such is the reading of the law by
some of the Indian Judges— Albany Law Journal.

EvirY Dog nas mis Dav.—In the Cro}tden,
England, County Court, in a case eni.:xt'led
Saunders V. Evans, the English idea of giving
every one a chance was well illustrated.
Plaintiff sought to recover damages for the loss
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of alamb, which had been killed by defendant’s
dog. “In answer to his honor, the plaintiff
said he could not prove that the defendant was
aware that the dog was in the habit of biting
other animals.” « His honor thereupon remark-
ed that by the law of England a dog was
allowed his first bite. Assuming that the lamb
did die through an attack made by the defend-
ant’s dog, plaintiff was not entitled to recover
unless he could say that the defendant was
aware that the dog had previously misconducted
himself in a similar way. He, therefore, non-
suited the plaintiff, and advised the defendant
to take better care of his dog in future.” Itis
suggested by a correspondent of the Solicitors
Journal, that there is a statutory provision
covering the case. In that case the Court may
have erred, but it is to be assumed that he
stated the common law correctly.

TriAL BY Jury IN Russia.—While some older
countrics have been debating the advantages of
consinuing the time-honored institution of trial
by jury, Russia has been trying the experiment
for the first time. It is barely ten years since
it was introduced, and according to a corres.
pondent of the Tumes it leads often to curious
results. A prisoner after making a clean breast
of it and confessing his guilt in Court, some-
times finds the jury differ with him, and a
verdict of “not guilty” is returncd. This
arises in part, says the correspondent, from the
rough-and-ready way in which a jury, especially
if composed of peasants, will look at the
prisoner and the whole circumstances, irres-
pective of evidence. A motorious offender
should be punished—a decent citizen should
be acquitted, :they think. They listen but
little to the advocate’s eloquence, and fail to
comprehend the need of him, « What difference
ig there between paying an advocate and bribing
a judge ?” they argue. Then again, the Russian
criminal law fixes minutely the punishment
for each item of the category of crime, and
scarcely leaves any latitude to the judge for
extenuating circumstances and the like. Now
Russian juries have their own methods of
looking at the various kinds of wrong-doing,
and what the code defines a8 very sinful indeed
and deserving of transportation to Siberia, or
penal servitude with hard labor, may appear to
the enlightened twelve a very minor oftence, or
no offence at all—a thing they would, under

certain circumstances do themselves. D
many of these trials the jury will weigh
own plain common sense and kindly feel .
for a fellow-creature against the clearest ev’;
dence, and will find the prisoner « not gui"’"
In all cases of assault, cruelty or disho™
dealing in matters commercial, the mind ©
jury of Russian peasants inclines towards wmered:
The position of women is so low in Russia tb®
« husband’s rights "’ are alone recognizeds ar
these include the privilege of enforcing'
will by chastisement if necessary ; and noJ
will convict unless the assault has been 0n€
a serious kind indced. Juries of all classes’
however, very severe in cases of « crimes agﬁf
the Deity,” as they are called. In conclusio™
it must be borne in mind that the Ministfy
St. Petersburg has all but unlimited powers "n,,
the so-called “independence of the judg®
exists only in name.

Ul
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NOTICES OF PUBLICATIONS.

BENJAMIN ON SALES.~A second edition of tbe
« Treatise on the Law of Sale of Perso?
Property,” Ly Mr. J. P. Benjamin, Q
has appeared in New York, the United St",(e’
editor being Mr. J. C. Perkins. In this editi’?
about five hundred new cases are added, En8 !
as well as American. A contemporary l.em.af "
with regard to the author: « Mr. Benjamml
one of the products of the Southern statch
which the profession and the country geﬂeﬂdl:f
could not well afford to lose. At the clos¢
the war, after more than thirty years of prac 10
at the lar, service in the United States Send ;
from Louisiana and in the Cabinet of the C%
federate States, he went to England, wher®
ability was at once recognized. Three Y
after, he was made Queen’s Counsel, 8P
1872 received a patent of precedence under *
Great Scal. In 1868 he published his tré8
on the Sale of Personal Property, which is f
most valuable contribution to the litel‘ﬂt"rco
the law, as a full and accurate collecﬁ’-’."
cases, and a masterly deduction of princ
In 1873, the second English edition
published.””

e

To CorresponpENTs.—The opinion of E”g'“:;
counsel in the case of Brassard v. O’ Farr
appear in our next issue,




