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DIARY FOR JULY.

1. ¥riday.........Loog Vacation ronmences. Last day for County Councll to
equalize Rotls of Local Munfelpalitive,
8. BUNDAY ...GtA Sunday after Trinuy.
4. Mounday ...... Helr aad Dovlece S&ltlug‘ commence, County Court avd Sus-
rogate Court Term begins,
9. Saturday ...County Oourt and Surrogste Court Term ends.
10. BUNDAY ...2tA Sunday afier Trinu
14. Thursday ...Last d.q r Judg« or (%unty Courts to make return of sppeals
17, BUNDA «.8th Su 1y, {from Assessents.
10, Tuesday ... Helr and Devuee mlnga end,

24, SUNDAY «Sth Sunday afler Irinity.

25, Mouday ..... St. Jawmes,
80. Saturday .. Last d.ay for County Clerk to certify County Rate to Mubieipsli-
3L BUNDAY ...10¢A Sunday after Tnndy, [ties in County,

BUSINESS NOTICE.

Perzonsindebledtothe ProprictorsufthisJournalarerequested to remembder that
allour pastduecaccounts have beenplaced in thehandaof Messrs, Ardagh & Avdagh,
Attorneys, Barrie, for coliccirion : and thut only a promptremtiance to them wll
sare cosls. .

It {swithgreat reluctance that the Proprietorshave adopted thiscourse; dbutthey
kave deen compelled to do g0 n orderto emable them to meelthear current expenses
which are very heavy.

Now that the usefulness of the Journal {s so generally admitted, it would not be
unreasonable to ctpcd that the Pro/anon and Officers of the Courls would accore
€ aliberal suppurt, 1 1 of allowing themselves to be sued for thewr subscripiions.

&lre Upper Ganada Laty Journal,

JULY, 1864.

THE LAW OF REPLEVIN IN UPPER CANADA.

Replevin at common law was for the epecific recovery of
personal property, and that only under particular circum-
stances, and in no case for the recovery of damages.

Blackstone wrote that replevin ¢ obtains only in one
instance of an unlawful taking, that of a wrongful dis.
tress ” (3 Com. 146).

If by this expression he meant that in practice it was
not usual to have recourse to replevin except in the case
of a distress alleged to be wrongful, he was probably
justified by the fact; but there are not wanting authorities
to shew that the remedy by replevin was not so confined,
(per Coleridge, J., in Mennie v. Blake, 6 El. & B. 847),

In Comyn’s Digest it is said that Replevin lies < of all
goods and chattels unlawfully taken out of the possession
of the owner, (Pl. 3 K. 1.) but a mere wrongful detention
was not held to be a taking within the meaning of this
definition (Mennie v. Bloke, 6 El. & B. 847).

Whether Replevin could at common law be sustaived
upon a mere tortious taking or detention, was at all times
a question of considerable doubt (Foster v. Miller, 5 U.C.
Q. B. 509).

The Legislature of Cabada in 1851 removed the
doudt by decluring that whenever any goods, chattels,
deeds, bonds, debentures, promissory notes, bills of ex-
changre, books of account, papers, writings, valuable

securities, or other personal property or effects, havo been
or shall be wrongfully detained, the owner, or person, or
corporation who by law can now maintain an action of
trespass or trover, shall bave and may bring au action of
replevin for the recovery of such goods, chattels, or other
personal property afuresaid, and for the recovery of the
dnmages by reason of such unlawful capture or detention,
in like manner as actions are now by law brought and
maintaived by any person complaining of an unlawful dis-
tress (14 & 15 Vie. cap. 64, Con. Stat. U. C. cap. 29).

It was by s. 8 of the same act pruiided that where the
original taking o the goods, chattels, or other personal
property is not complained of, but the action is founded
on a wrongful detention thereof, the declaration shall con-
form to the writ, and may be the same as in an action of
detinue (s. 8—Cou. Stat. U. C. cap. 29, 5. 17).

So it was declared that the defendant should be eatitled
to the same pleas in abatement or bar as heretofore, and
may plead as many matters in defence as he shall think
necessary, and which would by law constitute a legal de-
fence if the action were an action of trespass, when the
taking be complained of, or were an action of detinue, when
the detention only be complained of (8. 9--Con. Stat. U. C.
cap. 29, s. 15).

The expression ¢ the owner, &c., who by law can now
maintain trespass for personal property, &ec.,”’ is not very
distinet. It may mean that the owner who, under the
circumstances, could maintain trespass or trover for the
recovery of damages for the taking or conversion of goods,
may in his option bring replevin, though the words “in
like manner as actions are now brought and maintained by
any person complaining of a wrongful distress’ may seem
to point to a restriction in the case of replevin (per Draper,
C. J., in Henderson v. Sills, 8 U. C. C. P. 71).

Nor does the enactment enabling the defendant to plead
as many matters of defence as he shall think necessary,
and which would by law constitute a legal defence in tres-
pass, trover or detinue vespectively, throw much light on
the question. The old ples denying property in replevin
always prayed areturn. The plea of not possessed in tres-
pass or trover in terms prays no retura, for in trespass or
trover, as the action is for damages only, no prayer for
return i¢ necessary.

If o plea of not possessed in replevin assart property in
defendant, and the ples be found for him, he would most
assuredly be entitled to a return. But the rights of a
defendant iv replevin who pleads not possessed siwply, are
not so easily defined. It will probably be found that the
object of the act is not so much to make replevin concur-
rent with trespass or trover as to extend the remedy, with-
oui altering it to cases other than {hosg of wrongful
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taking (Henderson v. Sills, 8
v. AMaror, 8 U. C. C. P. 461).

In trespass it is sufficient for the defendant to allege in
his plea matter of excuse, but in replevin the avowant
who is to have a return is in the nature of a plaintiff, and
therefore the avowry, which is in the nature of a declara-
tion, must shew a good title in omnibus and contain suf-
ficient matter to cntitle defendant to a return. Thus in
trespass, if the « fendant justify for an amercemesnt in a
Court he must set forth a warrant, for he is a wrong-doer
unless he acted under a warrant ; but it is not necessary to
aver the matter of presentment, because as to him it is
immaterial whether the offence was committed or not, so
there wos a presentment, and his plea is only to exeuse the
wrong. But iu an avowry, the defendant ought to aver
in fact that the plaintiff committed the offence for which
he was amerced, because defendant is an actor, and has to
recover, which he can only do upon the merits. It docs
not, therefore, follow that whatever would be a good plea
in trespass, trover or detinue would also be a good plea, or
more correctly avowry, in replevin. The avowant, it is
apprehended is still an actor, and if successful, is entitled
to a return and must therefore show title good in omnibus
in order to entitle himself to the return. (Sce Huacke v.
Maror, 8 U. C. C. P. 441).

The verdict is divisible so that the defendant may have
a return of whatever part of the goods he proves himself
entitled to. (Sillsv. Hunt,16 U. C. Q. B. 521; Haggart
v. Kernahan, 17 U. C. Q. B. 341 ; Ucnderson v. Sills, 8
U. C. C. P. 658). If plaintiff obtain a verdict for damages
he is entitled under the statute of Gloucester to the
general costs of the cause ; but where defendant is entitled
to a return of pari of the goods he is entitled to a propor-
tion of the costs occasioned by that part of the case, and
to deduct them from plaintiff’s bill (Canif v. Bogart,
6 U. C. L. J. 59).

Shortly after the passing of our act of 1831 it was held
that goods seized under an attachwent from a Division
Court might be replevied to a third person not a party to
the suit, claiming them as iz owa.  (Arnold v. Higgins,
11 U. C. Q. B. 491.) But the law in this respect is now
changed by act of Parliameot (23 Vic. cap. 45, s. 8).

Nor can goods seized uander precess issued out of a
Court of Record for Upper Canada be replevied. (Con.
Stat. U. C. cap. 29, s. 2). DBut tho taking of goods under
one writ of replevin does not prevent the operation of a

UC C. P.68; I[aa-c-ké

second writ in the hands of the same sheriff (Craw/ford:

v. Thomas, 7 U. C. C. P. G3).

When the action is brought for goods, chattels or other
_persoual property distrained, the action is local, but in
other cases the venue way be laid in any county. (Con.

Stat. U. C. 25,

8. 13 ; Bugfulo and Lake Iluron Railway
Company v. Gordon, 3 7J. C. L. J. 28; Vance et al. v.
HWray, 3 U. C. L. J. 69).

In case the value of the goods or other property or
cffects distrained, taken, or detained does not exceed the
sum of $40 the writ may issue from the Division Court of
the division within which the defendant or one of the
defendants resides or carries on business, or where the
goods or other property or effects have been distrained,
taken, or detained. (23 Vie. cap. 45, 8. 6). Where the
value does not exceed the sum of $200 the writ may issue
from the County Court of the county wherein the goods,
property, or effccts were distrained, taken, or detained.
(Con. Stat. U. C. cap. 29, 5. 8). A certificate is necessary
to obtain full costs in replevin, as in other actions* (Ashton
v. e Millan, 3 U. C. Pr. 10).

Before any writ of replevin can issue, the person claiming
the property, his servant, or agent must make an affidavit
entitled and filed in the court out of which the writ is to
issue, and sworn before any person entitled to administer
an affidavit therein, stating :—

1. That the person claiming the property is the owner
thereof, or that he is lawfully entitled to the possession
thereof, deseribing the property in the affidavit.

2. The value thereof, to the best of his belief, and such
description of the property and value shall be stated in the
writ (Con. Stat. U. C. cap. 29, s. 4).

No writ of replevin shall issue :—

1. Uuless an order is granted for the writ, on an affidavit
by the person claiming the property, or some other person,
showing to the satisfuction of the court or judge, the facts
of the wrongful taking or detention which is complained
of, as well as the value and description of the property,
and that the persor claiming it is the owner thereof, or i3
lawfully entitled to the possession thereof (us the case
may be);

2. Or unless the affidavit for the wiit ctates, in addition
to what is required by the fourth section of the Act relating
to replevin, that the property was wrongfully taken out of
the possession of the claimant, or was fraudulently got out
of his psssession, within two calendar months next before
the making of the aflidevit, and that the deponent is
advised and believes that the claimant is entitled to an
order for the writ, and that there is good reason to appre-
hend that unless the writ is issued without waiting for an
orCer, the delay would materially prejudice the just rights
of the claimant in respect to the property ;

3. Or, in case the property was distrained for rent or
damage feasant, the writ of replevin may issue without an
order, if the affidavit states, in addition to what is required
by the fourth section of the Act relating to replevin, that



July, 1864.]

LAW JOURNAL.

[Vol. X.—171

the property was distrained and taken under color of a
distress for rent or damage feasant, and in such case the
writ suall state that the defendant hath taken and unjustly
dotains the property, under color of a distress for rent or
damage feasant (os the case muy be).

In case the writ issue without an order the sheriff is to
take and detain the property, and is not to replevy it to
the clnimant without the order of a Judge or that of the
Court; but may within fourteen days from the time of his
taking the same re-deliver it to the defendant, unless in the
meantime the claimant obtain and serve on the sheriff a
a rule or order dirceting a different disposition of the pro-
perty, but this is not to apply in case of a distress for rent
or damage feasant (23 Vie. cap. 45, s. 2).

When an application for an order is made, the Court
or Judge may proceed on the ex parte application of the
claimant, or may grant a rule or order on the defendant to
show cause why the writ sbould not issue; and may, on
the ex parie application, or on the return of the rule or
order to show cause, graot or refuse the writ, or direct the
sheriff to take a bond in less or more than treble the value
of the property, or may direct him to take and detain the
property until the further order of the Court, instead of at
once replevying the same to the plaintiff; or may impose
any terms or conditions in granting the writ, or in refusing
the same, (on the return of a rule or order to show cause),
as, under the circumstancesin evidence, appear just (Ib. 8.3).

In case a writ of replevin is issued, whother with or
without an order, or in case any rule or order is made un ler
the preceding section, the defendant may, at any tiwe, or
from time to time, apply to the Court or Judge, on affidavit
or otherwise, for a rule or order on the plaintiff to show
cause why the writ, or why the rale or order respecting
the same, should not be discharged, or why the same
should not be varied or modifed, in whole or in part, as
therein specified, or why all further proceedings under the
writ shonld not be stayed, or why any other relief, to be
referred to in the rule or order so applied for, should not
be granted to the defendant, with respect to the return,
safety or sale of the property or any part thereof, or other-
wise; and the Conrt or Judge may make such rule or order
thereon, as, under all the circumstances, best consists with
justice between the parties (Ib. sec. 4, Scott v. Mclea,
3 U. C. Pr. 16).

The writ must be tested in the same wanver as a writ of
summons under the Common Law Procedure Act, and be
returnable on the cighth day after service of a copy thereof,
and may be in the form given (Con. Stat. U. C. cap. 29,
sch. A) or otherwise adapted to the circumstances of the
case (Con. Stat. U. C. cap. 29, s. ).

The copy of writ should be served on defendant person-

ally, or if he cannot be fourd, by leaving a copy at his
usual or lust place of abude, with his wife, or some other
grown person being s member of his houschold or an
inmate of the house wherein he resided (0. s. 6).

The sheriff is not to serve the copy of writ uatil he has
replevied the property or some part of the property therein
mentioned—if he cannot replevy the whole in consequence
of the defendant having ecloigned the ssme out of his
county, or because the same is not in the possession of the
defeudant or of any person for him (Zb. s. 7).

Before the sheriff act on any writ of replevin he is to
take s bond in treble the value of the property to be
replevied, as stated in the writ, conditioned that if the
plaintiff do prosecute his suit with effect and without delay
against defendant for the taking, and unjustly detaining
(or “unjustly detaining,” as the case may be) of the
property described, make & return of the property, if a
return thercof be adjudged, and pay such damayes as the
defendant shall sustain by the issuing of the writ of replevin
if the plaintiff fail to recover judgment in the suit ; and
further, do obscrve, keep, and perform all rules and orders
made by the Court in the suii, then the bond to be void,
or else to remain in full force and virtue (Con. Stat. U. C.
cap- 29, 8. 8; Form B; 23 Vie. cap. 45, s. 5).

In case the property to be replevied or any part thereof
be secured or concealed in any dwelling house or other
building or enclosure of the defendant, or of any other
person holding the same for him, and in case the sheriff
publicly demands from the owner and occupant of the
premises deliverance of the property to be replevied, and
in case the same be not delivered to him within twenty-
four hours after such demand, he may, and if necessary
shall break open such house, building or enclosure for the
purpose of replevying such property or any part thereof,
and shall make replevin according to the writ (Con. Stat.
U. C. cap. 29, 8. 9).

If the property to be replevied, or any part thereof, be
concealed either about the person or on the premises of the
defendant, or of any other person Lolding the same for
him, and in case the sheriff demands from the defendant
or such other - vson aforesaid deliverance thereof, and
deliverance be neglected or refused, he may, and if neces-
sary, shall search and examine tiie person and premises of
the defendant or of such other person for the purpose of
replevying such property or apy part thereof, and shall
make replevin according to the writ (Ib. 5. 10).

The sheriff must return the writ at or before the return
day thereof, and must transmit annexed thereto :—

1st. The names of the sureties in, and the date of the
bond taken from the plaiatiff, and the name or names of
the witnesses thereto;
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2nd. The place of residenceand additions of thesuraties;

8rd. The number, quantity and quulity of the articles of
property replevied; and in case he has replevied only a
portion of the property mentioned in tho writ and cannot
replevy tho residue by reason of the same having ween
eloigned out of his county by the defendant, or not being
in the possession of the defendant, or of any other person
for hiw, he must state in his return the articles which he
cannot replevy and the reason why not (Ib. s. 11).

In case the defendant has been duly served with a copy
of the writ, and does not enter his appearance in the suit
at the return thereof, the plaintiff may, on filing the writ
and affidavit of its due service, enter 2 common uppearance
for the defendaut, and procced thereon as if he had
appeared (Ib. s. 12).

Upon an appearance being duly ontered by or for the
defendant ia the office of the Clerk or Deputy Clerk of the
Crown or of the Clerk of the County Court from whose
office the writ of replevin issued, the plaintiff and defendant
respectively shall (in the absence of any provision herein
or in any rules of the Superior Courts of Common Law to
the contrary), declare, avow, reply, rejoin and otherwise
plead to issue and toke all subsequent proceedings to trial
and judgment according to the practice in replevin in
England, so far as applicable to the Court having cogni-
zance of the case, but all such proceedings shall be taken
respectively, within the same time as in other personal
actions in the same Court, and in case of default so to do,
the parties respectively shall be liable to the like judgment
and proceedings as in such personal actions under the
“ Common Law Procedure Act” (Ib. 14).

Auny plaintiff or defendant in replevin, who, if judgment
were obtained, would be cntitled to relief against such
judgment on equitable grounds, may plead the facts which
entitle him to such relief by way of defence, and the Court
will receive such defence by way of plea; bit such plea
must begin with the words ¢for defence on equitable
grounds,” or words to the like effect (Ib. s. 16).

If the defendaot justifies or avows the right to take or
distrain the property, in or upon any place in respect of
which the same might be liable to forfciture, or to distress
for rent, or for damage feasant, or for any custom, rate or
duty, by reason of any law, usage or custom at the time
when, existing and in force, he must state in his plea of
justification or avowry a place certain witkin the city, town,
township or village within the county, as the place at which
such property was so distrained or tzken (Ib. 5. 19).

If the sheriff makes such a returs of the property
distrained, taken or detained, having been eloigaed, as
would warrant the issuing of a capias in cithernam by the
law of England, then upon the filing of such return, such

writ may be issued by the officer who issucd the writ of
replevin (Ib. s. 20).

The sheriff, before executing a capias in Withernam,
must take pledges according to the law of England in that
behalf in like manuer as in cases of distress (Jb.)

The Courts of Queen’s Bench and Common Pless may,
from time to time, make such rules for advancing and
rendering easy and effectual the remcdy by replevin, as
well by regulating the practice to bo observed in such
actions, as by prescribing or changing the forms of writs
and proceedings to be used thercin, ns such Courts deem
conducive to the ends of justice, and all such rules shall
have the like force in the County Courts as in the said
Superior Courts (Ib. s. 21).

So far as relates to proceedings in the Superior Courts
of Law and in the County Courts, the sections of the
Common Law Procedure Act, numbered respectively from
three hundred and thirty-three to threo hundred and forty-
one, are to be deemed to apply to the Act 23 Vie. cap.
45, amending the law of Replevin, a3 if that Act had been
incorporated with the Common Law Procedure Act, but it
is declared not to be necessary to lay before Parliament the
rules, orders, or regulations made by the Judges for the
purposes of the Act amending the law of Replevin (28 Vie.
cap, 45, sec. 9).

In replevin, in a Division Court, the matter is to be
disposed of without formal pleadings, and the powers of
the Courts and officers, and the proceedings generally in
the suit must be, as nearly as may be, the same as in other
cases which are within the jurisdiction of Division Courts
(23 Vie. cap. 45, 8. 7).

JUDGIIENTS.

QUEEN'S BENCH.

Prescnt: Draper, C. J.; Hacazry, J.; Mognrsox, J.
June 13, 1864,

Bank of Upper Canada v. Deedes et al.—Rule nisi discharged.

Kingan v. Hall.—Judgment for plaintiff on demurrer.

In re Corbett v. Taylor.—Appeal allowed, and rule absolute to
enter nonsuit in court below.

Severn v. Toronto Street Railway Co.—Appeal allowed, and rule
abaolute for new trial in court below.

McLean v. Buffalo and Lake Huron Railway Co.—Rule absolute
for new trial without costs.

Wilson v. McKechnie.—Rule discharged.

O'Rorke v. Great Western Railway Co.—Rule absolute to enter
verdict for defendants, as goods carried under a special contract.

DBrickenv. Ancell —Rule discharged.

McAnany v. Tickell —Judgment for plaintiff on special case.

Hasmilton v. Montreal Assurance Co.—Judgment for defendants
on demurrer.

Hamilton v. Montreal 4ssurance Co.—Application for rule nisi
for new trial. Stands.

In re Motteshed v. Read.—Appeal dismigsed. Plea held good.
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White v. Batty.—Appeal allowed, and rule shsolute to increaso
vordict by $¥0 on leave reserved.

Ihil et uz. v. Greemcood.—Rulo discharged.

Craig v. Corcoren.—Rulo absolute for new trial.—~Costs to abide
the event.

McQee v. Mclaughlan.~Rule discharged.
Cotan v. Smith.—Relo discharged.

Morley v. Bank of British North America.—Rule absolute for
now trial on payment of costs.

Fisher v. Hartly.—Rule discharged.

Bank of Montreal v. Monro.—Postea to plaintiffs.
Swann v. Scott.~Judgment for plaiotiff on demurrer.
Corporation of Simcoe v. Groff.—Rulo discbarged.

Stevens v. Mojors.—Rulo absolute for new trial. Costs to abide
the event.

1Poods v. Bowden.—Rule discharged.
Couch v, Munro.—Rule disobarged.
Biggar v. Howie.—Rulo discharged.
@anton v. Size.—Rule discharged.
Wismer v. Wismer —Rule discharged.

Young v. Elliott.—Rulo ab.olute for new trial.
the event.

The Queen ¥. Switzer.—Rule discharged without costs.
In re Hewilt, J. P., §e.—Rule dissharged without gosts.

Costs to abide

Present: Dravsn, C. J.; HagarTty, J.; Moznisox, J.
June 18, 1864,

Hamilton ¥. Montreal Insurance Company.—Motion for rule nisi
withdrawn by defendants.

Harmer v. Cowan.—Appeal dismiesed with costs.

Bostwick v. Mills.—Appeal allowed. Judgment to bo given in
court below for plaintiff oo demurrer.

Strachan ¥. Sessions.—Appes} dismissed with costs,

Nevine v, Jardine.—Special case.~Judgment for pluintiff,
Jones v, Smith.—Writ of error allowed.

Secretary of State for War v. City of London.—Postea to plaintiff,
Qucen v. Boultbee.——~Appeal dismissed.

Battersby v. O’ Dell.—Appeal allowed.
court below to be discbarged

Kelly v. City of Toronto.—Rule discharged without costs.
Moore v. Boyd.—Rale absolute to enter nonsait.

In re Arnold & Rogers—Rule nisi grauted, and cross rule dis-
charged.

Melntosh v. Tyhurst.—Rule nisi grauted.

Rule for nonsuit in

COMMON PLEAS.

Present: Ricmanps, C. J.; Apax Wisox, J.; Jomx Wizsox, J.
Juno 13, 1864.
Cooper v. Wellbanks.—Ruie absolute for new trial without costs.
Roberts v. Mnten.—Rule refased.
Henderson v. McLean.—Rule nisi granted.
In re Tremayne.—Rulo refased.
Boulton v. McNabb,.—Rule absolute for new trial without costs.
Gilchrist v. Weller.—~Judgment for defendant on demurrer, with-
out costs, no one haviog appearcd for defendant.
Eadus v. Dougall.—Judgment for defendant on demurrer to first
count, and for plaintiff on second count.

Turnbull v. McNaught—Judgment for plaintiff on demurrer.
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Inre Kelly § Macarow.—Rule discharged without costs.

Ilspe v. Greaves.—Rulo absolute to enter nonsuit.

Ansley v. Breo.—Rule discharged.

Joslin v. Jefferson.—Rule absolute to enter verdict for plaintiff.

Wingate v. Enniskillen Ol Co.—Rulo to enter nonsuit absotute.
Leavo to appeal granted.

Dickson v. Grimshawe,—Rule absoluto to sct asido proceedings
for irrcgularity, with costs.

Prince v. Moore.—Dostes to plaintiff.

Woodull v. Sullwan.—Rule discharged.

Reynolds v. Pearcz.—Rule absolute for new trial on payment of
costa,

In re Stanton, one, §c.—Rule discharged upon payment of costs.

Weller v. Hartgraves,—Rule discharged.

In re Vampbell and the Corporaticn of the City of Kingston.—
Rule absolute to quash a section of a by-law, with costs.

The Queen v. Schram —Rule discharged. The Foreign Enlist-
ment Act to be held in force in this colony.

The Queen v. Anderson.—Rule discharged.

June 18, 1864.

Mills v. King.—Interpleader issne. Specinl case. Decision as
to description of goods under Chattel Mortgage Act.

Rowe v. Jarvis.—Rule dischsrged with costs,

In re Staley v. Bigelow.—Appeal allowed, and rule to enter
ponsuit in court below absolute, withoat costs of appeal.

Lavis v, Baker.—Rule for new trial discharged without costs.

Corporation of Wellington v. Wilson.—Judgmen for plaintiff ¢n
demurrer.

Ailler v. Beaver Insurance Co.—Rale absolute to enter verdiot
for plaintiff on first issue. Stat. 27 Vic. cap. 13, sec. 2, as to
renewal of writs of execation, held not to be retrospective.

MecCarthy v. Oliver.—Rule absolute to e .ter nonsuit.

The Queen v. Carson.—Conviction afirmed.

The Queen v. Ross.—Counviction quashed. Held, that county
megistrates have no jurisdiction to act as such in cities, though in
matters relating to the county.

Carnegie v. Tuer.—If plaintiff consent within ten days to reduce
damages to $160, then rule discharged, otherwise rule absolute
for new trial on payment of costs,

Sanderson v. Gairdner.—Rulo discharged.

Cameron v. Milloy.~—Rale absolute for new trial on payment of
costs.

Bannon v. Frank.—Rule absolute to enter nonguit if plaintift
olects nonsuit before first day of nexi term, otherwise rule abso.
lute to eater verdict.

————

PRACTICE COURT.

Present: Apax Winsox, J.
June 186, 1864,

MeRenzie v. Harris.—Rule discharged without costs.

Severn v. Cosgrave.~Reule discharged without costa.

Robson v. Arbuthnot.—Rulo as to irrcgularity discharged with
costs, with leave to defendant next term to move for a new trial
on the merits, unless plaintiff shall in meantime consent to new
trial on payment of costs.

Hannahk v. Goodenough.—Rule directing feigned issue enlarged
till last day of Easter term past. Such rule to be amended so ag
to include the trial at which the record was made a remsnet.
Plaintifi’s rule made absolute, allowing him the costs of the trial
of the feigned issue, and of this application,
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THE NEW STAMP ACT.
We give this important Act an early insertion. We
shall have oceasion hereafter to notice it more at length.
Its operation has been postponed, we arc informed, until
tka Ist of August next. Quare a8 to tho effect of this,

AN ACT TO IMPOSE DUTIES ON PROMISSORY NOTES
AND BILLS OF EXCHANGF.

Wherens it is necessary to incrense the Provine inl Rovenue
and for that purpese to impose and provide for the collection
of the duty hereinafter mentioned : Thereforo Her Majesty, by
and with the ndvice and consent of the Legislative Cuuncil
and Assembly of Canada, enacts ns follows:—

1. Upon and in respect of every Promissory Noie, Draft or
Bill of Ezchange, for an amount not less than one bundred
dollars, mado, drawn or accepted in this Province, on or after
the first day of July in the present year one thounsand eight
hundred and sisty-four. there shall be levied, collected nnd
paid to Her Majesty for the public uses of the Province, the
duties hereinnfter mentioned, that is to sny :

On ench such Promissory note, an® on each such draft or
Bill of Exchange executed singly, a duty of three cents, for
the first hundred dollars of the amount thereof; and a further
duty of three cents for each additional hundred dullars or
fraction of a hundred dollara of the amount thereof;

On each such Draft or Bill of Exchange executed in dupli-
cate, a duty of two cents on each part of the first hundred
dollara of the amount thereof, and a further duty of two cents
for each additional hundred dollara or fraction of a hundred
dollars of the amount thereof;

On each such Draft or Bill of Excbange executed in more
than two parts, a duty of vne cent on each part fur the first
hundred dullars of the amuunt thereuf, and a further duty of
one cent for each additivnal hundred dullars ur fractivn of a
hundred dullars of the amuunt thereof;

And any interest made payable at tha maturity of any Bill,
Draft or Nute, with the principal sum, i.all be cuunted as part
of the amount thereof.

2. The duty on any such Promissory Note, Draft, Bill of
Exchange or part thereof, shall be paid by affixing thereto an
adhesive atamp or adhesive stamps of the kind hereinafter
mentioned, to the value of such duty, upon which the signa-
ture or part of the signature of the maker or drawer, or in
the case of a Draft o= Bill made or drawn out of this Province,
of tha acceptor or first indorser in this Provinee, or his initials,
or some integral or material part of the instrument shall be
written, 0 as (as far as may be practicable) to identify each
stamp with the instrument to which it is attached, and to
show that it has not before been used, and to prevent its being
thereafter used for any other instrument.

3. Every bill, draft, order or instrument,—

For the payment of any sum of money by a bill or prom-
issory nute, whether such payment be required to be made to
the bearer or to order,—

Every document usually termed a letter of credit, or where-
by any person is entitled to have credit with, or to receive
from or draw upon any person for any sum of money,—

Anud every receipt for money given by any bank or person,
which shall entitle the person paying such money or the bearer
of such receip*. to receive the like sum from any third person,—

Shall be deemed a bill of exchange, or draft chargeable with
duty under this Act.

4. Every bill of exchiange, draft or order drawn by any of-
ficer of Her Majesty’s Commissariat, or by any other officer in
Her Majesty’s Imperial or Provincial service, in his official
capacity, or any acceptance or cudorsement by such officer on

a bill of exchange drawn out of Canada, or any draft of or on
any Bank payable to the order of any such officer in his offi-
cial capacity na nfuresaid, ur any note payable on demand to
bearer issucd by any chartered Bank of this Province, or by
any Bank issuing such note under the Act chapter 55 of the
Consolidated Statutes of Canada, intitoled, * An Act reapect-
ing Banks and freedum of Banking,” shall bo free from duty
under this Act,—

Any cheque upon any chartered Bank or Licensed Banker,
or any Savings Bauk, if tho same ehall bo payable on
demand,—

Any post offico money order,—and

Any municipal debenture or coupon of such debenturs,—
shall bo freo of duty under this Act.

5. The Governor in Council may from time to timo direct
stamps to be prepared for tho purposes of this Act, of such
kinds and bearing respectively such devico a8 he thinks proper,
and may defray the cost thereof out of any unappropriated
moneys forming purt of the Consolidated Revenue Fund ; but
the device un each stamp shall express the value thereof, that
is to sny, the sum at which it shall be reckoned in payment
of the duties hereby imposed.

6. The Mipister of Finance may appoint any postmasters,
collectors of inland revenue or other officers of the Government,
to be the distributors of stamps under this Act, and may
aathorize any other persuns to purchase stamps from such dis-
tributors to sell again ;—and the Governor in Council may fix
the remuneration to be allowed to such distributors, and the
discount to be made to persons so purchasing to seil again ;
but such discount shall 1n no case exceed five per cent on the
value of such stamps, and shall not be allowed on any quan-
tity less than one hundred dollars worth.

7. The Governor in Council may make such further regula-
tinns »2 he may deem necessary fur carrsing chis act into
effect, and may by any order in Cuuncil declare that any
kind or class of instruments as to which duvubts may arise,
are or are not chargeable with any and what duty under this
Act according to the tiue menninﬁ thereof ; and any order in
Council made under this Act shall be published, and may be
proved, in the manner provided by the Act respecting the
duties of customs and the wullectivn thereof, as tv orders in
Council under that Act.

8. The stamp or stemps required to pag the duty hereby
imposed ahall in the case of any promissory note, drafs or
bill of exchango made or drawn within this province, be
afixed by the maker or drawer thereof, and in the case of
any draft or bill of exchango drawn out of this province by
the acceptor thereof or the first indorser thereof in this pro-
vince ; and such maker or drawer, acceptor or first indurser,
failing to affix such stamp or stamps at the time of mn_kmg.
drawi~g, accepting or indorsing such note, draft or bill, or
affising stamps of insufficient amount shall thereby incur the
the penalty hereinafter imposed, and the duty payable on
such instrument, or the duty by which the stamps aflixed fall
short of the proper amount, shall be doubled.

9. If any person within this Province makes, draws, accepts,
indorses, signs, becomes a party to or pays any promissery
nute, draft, or bill of exchange, chargeable with duty under
this Act, befure such duty (or double duty as the case may
be) has been paid by afixing hereto the proper stamp or
stamps, such person shall thereby incur a penalty of one hun-
dred dolars, und except only in caseof the payment of double
duty as hereinafter mentioned, such instrument shall be .o
valid and of no effect in law or in equity, and the acceptance,
or payment, or protest thereof shall be of no effect, except
that any subsequent party to such instrument or person pay-
ing the same, may at thg time of his so paying or becoming
a party thereto, pay such double duty by affixing to such in-
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strumont a stamp or stamps to the amount thereof, or the
amount of double the sum by which the stamps aflixed full
short of the proper duty, and by writing his signature or part
thereof, or his initials, on such stamp or stamps, in the mau-
ner and for the purposes mentioned in the socond sectivn of
this Aect; and such instrument shall therei,y becomo valid,
but no privr party who ought to hase paid the duty thereon
shall be released from the penalty by him incurred as atore-
snid ; and in suing for any such penalty, the fact that no part
of the signature o? tho party charged with neglecting to affix
the proper stamp or stamps is written over the stamp or
stamps affixed to any instrument, shall be prima fucic evi-
denco that such party did not affix such stamp as required by
this Act,

10. if any person wilfully aflixes to any promissory note,
draft, or bill uf exchenge, any stamp which has been previ-
ously affixed to any other, or used for the purpose of paying
any duty under this Act ur any other Act, ur which has been
in any way previvusly written upun or defuced, such person
shall he guilty of a misdemecouner, and shall thereby incur a
penalty of five hundred dollars.

11. The penaities hereinbefore imposed shall be incurred in
respect of each such promissory note, draft or bill of exchange,
on which the duty or double duty hereby imposed is not pad
as aforesaid, or to which a stamp, previously iused, has bLeen
fraudulently affixed, whatever be the number of such instru-
ments, executed, accepted, paid or delivered, or offeuces com-
mitted on the sume day; and a separate penalty to the full
amount shall be incurred by each person committing such
offence, whatever be the number of such persons.

12. The penalties imposed by the furegoing sections of this
Act shall ue recoverable in the manner prescribed by the
Interpretation Act in cases where penalties are imposed and
the recovery is not otherwise provided for.

13. If any persou forges, counterfeits or imitages, or pro-
cures to be forged, counterfeited ur imitated any stamp issued
or authorised to be used fur the purpuses of this Act, or by
means whereof any duty hereby impused may be paid, or any
part or portiun of any such stamp, ur knowingly uses, offers,
gells or exposes to sale, any such furged, couunterfeited or
imitated stamp, or engraves, cuts, sinks, or makes any plate,
die, or other thing whereby to furge, cvunterfeit vr imitate
such stamp, or any part or portion thereof, except by permis-
sion of the Minister of Finance, or of somo officer or persans
who, under an order in Council in that behalf, may lawfully
grant such permission—or has possession of any such plate,
die, or other thing, without such permission, or without such
permission uses, or has possessicn of any such plate, die, or
thing lawfully engraved, cut, or made, or tears off or removes
from any instrument, on which a duty is payable under this
Act, any stamp by which such duty has been wholly or in
part paid—or removes from any such stamp any writing or
mark indicating that it has been used for or towards the pay-
ment of any such duty—such person shall be guilty of felony
and shiall on conviction be liable to bo impcisoned in the Pro-
vincial Peniteatiary, for any term not exceeding twenty-one
years ; and every such offence shall be forgery within the
meaning and purview of chapter ninety-four of the Consoli-
dated Statutes of Canada, intituled: An Act respecung For-
gery, and all the pruvisions of that Act, sball apply to every
such offence, and tv principals in the second degres and
accessories, as if such .Jeuco wese expressly mentioned in
the said Act.

14. The duties imposed by this Act, shall be duties within
the meaning and purview of chapter sixteen of the Consoli-
daled Statutes of Canada, intituled: An Act respecting the col-
leciion and management of the Ievenue, the auditing of Public
Acrounts and the Lability o)” Public Acconntants, and the pro-
ceeds of the said duties shall form part of the Consolidated
Ravenue Fund of this Province.

SELECTIONS.

RESTRAINT OF CORRUPTIUN AT ELECTIONS.*

This paper has n practical object and one idea.  Can a moral
enthusiasm be roased, and mural influences brought to bear
widely and effectively, by combined efforts of indisiduals,
againat bribery and extravagant expendituroe at electivns which
legislation is powerless to deg&tmy ? Can this Associntion
organizo or initinte such an action ?

1 couple extravagant oxpenditure with bribery, and need
hardly oxplain that tho groater part of the expenses of expen-
sivelv cuutested elections are virtual corruption. The expon-
sive 288 of elections,independently of bribery, may be regarded
aa n ~ocinl question deserving the attention of sueial reformers,
inasmuch n3 it restricts the area of choice of represen tatives,
helps wealth against inteilect, thwarts political earnestness,
and degrades counsiituencies. Mr. John Mill, in denvuncing
tho expenses of elections ns ““one of the must cunspicuous
vices of the existing electoral system,” furcibly puints out tho
importance of the ruling idea under which elections are con-
ducted and votes soughi and given, and sugsgest the affect on
an elector’s mind, auxiliary to corruption, of the simple fict
of n patent large expenditure by candidates to gain a seat in
Parliament.  “In o good representative system,” siys Mr.
Mill, ““ thero would be no clection expenses to be borne by the
candidate. Their effect is wholly pernicious. Politically,
they constitute s Yroperty qualification of the worst kind.
Morally, it is still worse; not enly by the proflignte and
demoralising character of much of the exponditure, but by the
corrupting effect of the notion inculcated on the voter, that the
person he votes fur should.p:\y a large sum of money for per-
mission to serve the pubiic. They must be poor politiciars
who do not know the efficacy of such indirect moral influences.
The incidental circumstances which serrvund a public act,
and betuken the expectativn entertained by suciety 1n regard
to it, irrevocably determine the moral sentiment which adireres
to the act in the mind of an average individual. So lone as
tho candidate himself, and the custums of the world, geem to
regard the function of a Member of Parliament less as o duty
to be discharged than as a personal favour to be solicited, no
effort will avail to implant in an ordinary voter the feoline
that the election of a Member of Parliament is a matter of
duty, and that he is not at liberty to bestuw the vote on sy
other consideration than that of personal fitness. The neces-
sary expenses of as election, those which concern all the
cardidates equally, should, it has often been urged, beo defrayed
either by the municipal body or by the State. With ragard
to the sources of expense which are personal to the indindusl
candidate, committees, canvassing, even printing and public
meetings, it is in every way better that these things should not
be dono at all, unless done by the gratuitous zeal, or paid for
by the concributions of his supporters. Even now there are
several Members of Parliament whose elections cost them
notbing, the whole expense being defrayed by their con-
stituents: of these members we may be completely assured
that they are elected from public motives ; that they are the
men whom the soters really wish to see elected, in preference
to all others, either on account of the principles they repre-
sent, or the services they are thought qualified to reader.”t

Perfection is unattainable in this world, and a perfeey
representative system is an impossibility. Human nature
hes everywhere engendered bribery and rioting in popula?

* A Paper by W. D. Christie (late inister at Brazil), read at o
Meeting of the Jurisprudence Department of the National Acsaciation
for the Promutiun of Suctal detence, held on Monday, 2:20d February,
1864,

+ Thoughts on Pariementary Reform By John Stuart Mill,”
1€59.
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electians for places of honour, and corruption in parlinmentary | which is not fasourcd, as duelling was, by opinion, but which

goverpment.

But, though perfection is unnttainable, improve- | is connived at from habit, and sheltered by charitablo indul-

ment in beat effected by keeping a perfect aystem in view aa | gence, and practised wit™ compunction of conscionco under
n gaol, which may be neared, though it cannot bo renched ., the influence of circumatances, paasion, rivalry, and temptation.

and moral influences have alrendy done nuch to purify Engliah
government. In the seventeenth century there was not only
general corruption of coustituencies and notorivus bribery of
Members of Purliament, but there were also vennl ministers
of State. It is lung since there wns oven a suspicion that an

Eughsh Miniater of State could be bribed.  The corruption of |
Members of Parliament by government bribes was rampant in ,

the last contu?', and there are men living who may remember
traces of it; but wo may sny that bribery of Members of
Parliament has been for many years oxtinct. The curruption
of constituencies remains to be cured.  Words used by Andrew
Marvel in 1678, to describo the evil which had then suddenly
nssumed large proportions, aro still applicable to a large
number of English constituencies. * Itis not to be expreased,
the debauchery nnd lewdness which npon ocension of elections
to Parlinment are now grown habitual through the nation.
So that the vice and the expense are risen to such a prodigious
height that few sober men can endure to stand to be chosen
on such conditions.”*

Bishop Burnet, in the general review of the moral and
socinl condition of England, with which he winds up the
History of hiz own time, covering four reigns and half a cen-
tury, wrote thus in 1708 on bribery at elections :—** All laws
that can be made will prove incffectual to curoe so great an
evil till there comes to be a change and reformation of morals
in the nation. We see former Inws are evaded, and so will all
the iaws that can be made, till the candidates and electors
both become men of another temper and other principles than
appesr now among them.”’t

Since the Reiorm sct, and more especially since the ge..eral
election of 1841, Parlinment has passed & number of anr's
agninst bribery at elections ; and an able historian of our own
time, having passed in review this series of acts, each ranidly
proved inefficacious, makes some remarks which, after the
lapse of & century and a half, are an unconscious reproduction
of Bishop Burnet’s observation. *To repress so grave an
evil,” says Mr. Erskine May, in his * Constitutional History,”
published in 1261, ** more effectual measures will doubtless bo
devised, but they may still be expected to fail, until bribery
shall be unmistakably condemned by public opinion. The
law had treated duclling as murder, yet the penalty of death
was unable te repress it; but when society discountenanced
that time-hunoured custom, it was suddenly abandoned.
Voters may always be found to receive bribes if offered; but
candidates belong to a class whom the influence of society may
restrain from committing an offence condemned alike by the
law and by public opinion.”’}

I wish to suggest whether at this moment, when a general
clection cannot be far distant, but while there is yet time to
act on public ofinion, and while, before parties are engaged
in pnssionate contention, ihe voice of reason may yei be heard,
sn Associatiun might not be called into exia ence to ruuse,
concentrate, and guide the mursl feeling of the natiun, and to
arrange and superintend an extensive eystem of concerted
practical effort, for an object which all respectable men desire,
and which laws will not accomplish.

The sudden turn of fecling, which within our memories
suppressed the long-cherished and strongly rooted fashion of
duelling, gives encouragement to huope fur pood effects of a
well-aimed 1mpulse to public feeling on corruption at electiuns,

® Marvel's “ Growth of Popery and Arbitrary Government in
England.” Works, vol. 1, p. b4v.

+ Burnet's « History of tis Own Time,” VI. 208, cd. Oxford,
1828.
1 May’s * Constitutional History of England,” I, p. 336.

I believo that the formation of the Anti-duelling Assaciation
in 1844 had eomo share in bringing about tho sudden great
chango of public upiniun on duelling which occurred shortly
after, and I feel suro that the formation of an Associatiog
against corruption at elections, compriaing the leading mon
of all partics, and perhaps combining fur a social reform
dignitaries of tho Church and uf the Law with the must eminent
in pulitical lifo, would be itself a great strido towards success.

Such an Aseuciation might of courae nct on opinjon by large
pubhic meetings and circulation of suitable pamphlets; but I
louk chiefly to the fullowing modo of action, aided by the
enthusinsm which the existenco of the Association would
engender,

Endeavours should be made to include ns many Members
of Parlinment and candidates for seats, and leading members
of constituencies, as possible, of all parties. Every ono in
becoming a member of the Association would thereby pledge
himself to abstain from corrupt expenditure by himaelf or
friends, and to do everything in his power to discourage and
preveat it.

Local committees composed of lending men of all varties
should be organised through the conatituencies. Endecavours
should be made everywhere to procuro agreements between
opposing candidntes, and opposir. 3 leaders of parties in con-
stituencies, to abstain from bribery and to limit expenditure.
Such agreements could probably be made without much diffi-
culty in most cases some time befure an election. All
candidates have a strong common interest in abstaining from
bribery, and election expenditure is for the most parta matter
of forced habit and involuntary rivalry, There can be no
doubt that it is generally the wish of the respectable lending
men in all*constituencies to pwt down bribery aud profligate
expendituroatelectivns. They know and regret the bad effects
on the classes which furnish the bribed, ans must care some-
thing for the reputation of their own commuuities. But in
this as in cther matters, what is everybody’s business is
nobody’s ; no one initiates a reform; political oppunents do
oot naturally come together to talk of joint activn; there
are thoso interested in keeping up the system; the election
comes nn, candidates spend largely because they cannot help
themaelves, following the babits of the place, and one doing
what the other does, and bribery is practised at the last to
win, or to meet Lribery. In many boronghs compuleion is put
upon candidates by inferior persons, having influence amon
the poorer electors which they use for their own profit, an
encouraging large expenditure for the eame object; where one
such middle-man of corruption exists on one side, his fellow
is generally to be found on the other; these men might
generally be ovorcome by previous concert hetween candidates
aod leading electors.

Itis to be expected that these o reements deliberatel( made
batween gentlemanand gentleman, and cumprising the leading
supporters on ench side, would in general be honourably and
completely fulfilled.

Public meetings might, if necessary, be held in constitaen-
cies to promute thr desired end; in somo cases, perhaps, a
body of electors o different politics might act together to
requiro from the candidates and leaders on both sides absti-
nence from corrupt expenditure, I should lovk for much aid
from the clergy both of the Church and of'the -issenting bodies
for this movement in constituencies.

In many cases, parties will remain in the same relative
position in constitueccies after such an apgreement, Candidates
will save their money, the cause of public morality will gain,
and the result of the election be tge same. In other cases
where a candidate could only gain his end by bribery, he and
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hia party will make up their minds ta loso by tho agreement '
only what eould nit he securely won (for there always remains
the danger of an election petition and its cunsequences,) and .
what nne political party losss in this way in une cunstituoncy,
the other will probably {nso in another. TheLalance of parties .
wili probahly be little affected on the whule. In some of the;
many boroughs, where parties are noarly balanced. and a small
corrupt phalanx turus the scalo (and sume of theso are amung.
the worat cnses of corruption), thero will probably be com-
rrumisov, by which each purty will ubtain an uncontosted seat. |
fore agnin tho cause of public mornlity will gain, aud the
peace of the barough will be secured; and in theso cases of
nearly balanced parties a large minority, which a fow accidents
or more caro in Aucceeding registrations might convert into a
majority, has a fuir clnim tv o share of tho representation,
Such compromises occurring in several constituencies would
probably not disturb in the end the balance of parties. This
may be considered a low mado of treatin~ the subje.t, but itl

ie well to endeavour to conciliate politica) Jartisanship.

All the money comes from cundidates and woalthy sup-
porters.
spending money there will bo no corruption.

A witness before the Committteo of the House of Commans of |
1860, on the Corrupt Practices Prevention Act, n gentleman
of largo experience in el .tions, Mr. Philip Rose, used a!
phrase in recommending Jsuspension of writs for corrupt)
buroughs, which I would appropriate. Mr. Rose said,* I should |
treat o venal constituency as I wonld & drunken man, I would |
tako away the stimulant in the hope that it would recover, and
if Wakefield or Gloucester, fur instance, were kept without‘
their members for five or ten years, a new class of voters would |
arise in those boroughs, and corruption would be very much
lessened.” Now thisis my plan, to take away * the stimulant.”” :
I propose to invite and incite candidates through the country
to co-operate and combine to keep * the stimulant” in their |
own pockets. The suggested agrcements and compromises ;
will take away * the stimulant.”” Habits of corruption may
then die away by disuse, and the appetite for bribes decay for ;
want of the food which it has fed on.

Let us ascend from the lenders of constituencies t» the
leaders of parties. It is generally known that thero is an
organization for promotion of elections at head quartersin each
Earty, and that, on the occasion of a general election, there

ave been always large subscriptions on the side of the ‘
Government and on tho side of the Opposition. The Associa- |
tion might begin by nddressing itself to the head of the .
Govertment and the leader of the Opposition, in order to cbtain
their co-operation in this movement, and assurances that they !
will orge those, with whom respectively a word from either,
would be a command, and who influence many others, to
sbstain from everything which can excite or fucilitate corrupt |
expenditure, and to give every aid in promoting agreements
and compromaises, whose object is to prevent corruption.

Patronage provides other modes of influcacing votes at
elections, ﬁase gross and palpable than Lribery, and ** lends
corruption lighter wings to fly.” This brings us to the,
subjects of vur administrative system and party-government, |
admitted, I believe, to be within the limits of social scieneo,
but whose bounds are divided by thin partitions from the
uestions of passionate politics, which here must be avoided.
:}hew are thoughtful men who regard the rivalries of party
and the possession of large patronage by the Guvernment fur
distribution among political supporters, a8 necessary to good
parliamentary government. I cannot think this. I regard |
these things as defects and blots. One of the chiefadvantages,
I concerve, of the system of examivations for appoinunents
which has of late years made progress among us, i its
tendency to purify representative government. The tull
edvantage can only be derived frum fres cumpetitive examia- ‘
ations. The small places given away in all tho boroughs and

If these can be got by agreement to abstain from ; !

vounties hy the great pubilic departments, the Treasury and
Gicus . 3} Pust Offico for instance, through political supportere,
might be gmiven as prizes of loeal examinations ; n suggestion
of this sort was made 1n 1344, sume years beforo the first
intruductivn of examinativns nto our adumisteative systen:,
by tho present Lord tirey tihen Lord Huwick) wn the House of
Cummons, vn the vccusion of a mation by Me, William Ewart,
va public eduecativn. Lord tirey urged the instuitution by
Guvernment of perivdical exauinations in districts, for tho
benefit of sehuuls of the luwer urders, and added : —'* Govern-
ment mwight bring candudates to their examinations by holding
vut muro substantial rewards to a fow of tho cluldren. This
could bo done at no expensoe whatever. Thay ali knew how
earnestly situations in the lower ranks of the public servico
wore luvked fur amung the classes likely to send their children
to these schools, and if a few such situations as those of tide-
waiters for examplo were made prizes fur perseverance,
attention, and ability, the hope of winning them wnuld attract
gront numbers of peraons totheexaminations. By asmall sacri-
fico of patronage this important vhject might be attained.””* §
remember that [ myself recalled attentivn to this suggestion
in the House of Commons, on tho oceasion of another motion
of Mr. Ewart’s in 1846, and then read an excellent passage in
recommendation of it from a letter of Mr. Dawes, the pregent

l Dean of Hereford, then a clergyman in Hampshire, zealously

promoting public educativn in his parish, which is printed in
the Minutes of the Committeo of Council on Education for
1845 + I believe this to have been one of the earliest, as it is
oua of the most practical, suggestions of a plan which combinea
the advantages of extension of education, improvement of local
administration, and lessening of electoral corruption. This
plan of giving local appointments to local examinations has
never been adopted. ’Fho plans which have been generally
adopted, of nppointment subject w0 an examination, nnd of
nominations for limited compotition, fail short of producing
all the desired good. The patronage system remains. Pa-
tronsge is even increased by the system of nominations for
lip>ted competition, each nomination being a fuvour. Members
must still go to the Treasury to ask favours for their con-
stituents, hike the Roman clients thronging thc patron’s
doorstep for the woll-£lled basket.)

. * Nune sportula primo
Limine parva sedet, turba: rapienda togate.”

Constituencies can ouly be made thoroughly pure by re-
moving all sources of corruptivn. So long as nominations
can only be got by application to the Government, how can
voters and Members help, or how can they be blamed for
making applications? How can the Government be expacted
while the system remains, to favour their opponents ? ’

When, vighty years ago, Mr. Pitt had defied alarge adverse
parliamentary majority, and successfully appealed to a general
election, and stood by the result on & superemineat pinnacle
of personal ascendency, one of his must attached and most
celebrated friends, Mr. Wilberfurce, thougut (s it 18 recorded
in his life) that “he was then able, if he had duly estimated
hie position, to cast off the corrupt machinery of influence.”’t
* Party on one side,” said Mr. Wilberforco, * bogets party on
the other.” The ungoverned fury of contending parties
begets and perpetuates corruptivn.

The leader of a grest party is in this matter in the same
positivn and difficulty as a great maoy candidates for seats in
Parliament, that he does not know all that is done by others.
But this can hardly over be altogether an innocent ignorance.
Friends and supporters will not in the end do what the chief
is really .termined shall not be done. As it is, leaders and

* Hausard, July 19, 1844, { Hansard, July 21, 1549,
t “Life of William Wilberforee,” vol. L., p. 64.
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candidates are not told what goes on, and they do not inquire,
coutented, like Wordsworth’s poet—

“ Contented if they may enjoy |
The things which others understand.”

Thoey resign themselves not without reluctance and misgiving
to this coutentment; and the activn of public opinivn is,
needed to savo them from it and its consequences. X
To return to the subject of agreements to abstain from cor.
ruptivn ; where any candidate ur his committee should refuse.
on being formally applicd to for the purpose, to join in suchan:
agreement, be will be an ohject of suspicion. Amid the
hubbub of a general clection, the suggested Association may
bo a central eye to watch exerywhere, ard a central head nud,
hand to aid in exposure and puhishment through existing laws. .

I have not mentioned coercivn and intimidation, but these:
also may be regarded as forms of corruption, nnd the proposed
agreements should include all illegitimate influences, such as
of custower over tradesman, landlord over tenant, &c.

In a paper read by Mr. Chadwick before the Law Amend-
ment Society, in February, 1859, the collection of information
on u large scule by a Commission as to existing constituencies
in order to lny a basis for 8 measure of parliamentary reform
was powerfully recon.mended. I have only to do here with
50 much of Mr. Chadwick’s proposal as concerns corrupt pro-
ceedings.  Men of all opinions on parliamentary reform will
cuncur in an observation of Mr. Chadwick’e that the Legisla.
ture cannot be in the best position for extending or lowering
franchise until it has obtained full knowledge of the kinds of
corruption prevailing in constituencies, and while so much cor-
ruption exists, and i3 even in scme pluces increasing. A
similar opinion was intimated before the Corrupt Practices
Prevention Committee by a gentleman, whose profession,
experience, and well-known political opinions, give peculiar
value to his statement. I refer to Mr. Joseph Parkes, wha!
said, “ A certain class of boroughs are much influenced byi
attorneys on both sides, and also by tho licensed victuallers;
and beerhouse keepers, which latter I consider the most
growing evil of the day, particularly if the franchise is to bc]
lowered.” The suggested Association may do the work of
Mr. Chadwick’s proposed Commission, as regirds corrupt
practices, by collecting information about bribery and corrupt
expenditure. By printing and widely circulating facts as to
corruptionin constituencies, it willdo furth ¢ good—strengthen
the feeling apainst theexisting evila. Themisdeeds of corrupt
constituencies may thus be widely made known for shame,
and in the same way the conduct of pure boroughs returning
members in the public-spirited manner mentioned by Mr.
Mill, may be held up in tracts widely circulated for general
admiration and example.

In constituencies LEke the large metropolitan boroughs,
where there is no purchasing oit; votes with coarse money
bribes, it would well become leading men to combine to
regulate and limit expenditure, the greater part of whic.
Jeads to virtual corruptivn, and which has often notoriously
become so large in amount as to deter candidates. In the
evidence already referred to, taken by the Committeo of the
House of Commons of 1860 on the Corrupt Practices Preven-
tion Act, there are many interesting and instructive particulars
as to the corruption involved in general expenditure, showing,
what nerhaps does not need to be shown, how voters who let |
carringes are secured by hiring their conveyances, printers by |
lavish printing, publicans by refreshments to supporters and '
hire of committee-roomns, and how an unnecessary number
of voters and their relations are engaged as paid canvassers,’
messengers, &c., &. Thesc expenses which the fury of
election rivalry carries beyond bounds might, by agreement

between the leading men of a large borough solicitous for its

political reputation, some of them be got rid of, aud others
reduced to tho limits of recessity. :

Mr. James Vaughan, who was the Chief Commissioner for
the inqury in 1859 at Gloucester, strongly recommended the
prohibition of paid canvassers, and limitation of messengers.
A great deal of this might be effected by agreement. It would
be in the long run, the same for both partics. * In the
evidence we reccived,” Mr. Vaughae said, ** we found 112
messengers employed on the one side, and 150 on the other,
and it was stated that ten or twenty could do the work.”

Mr. Vaughan also conducted an inquiry at Tynewouth, in
1852, and sayg, ** There were 882 on the register, and 669
polled ; the publicans who voted were 108, and in that case we
fuund scarcely a single instance where there were not 2ither
refreshment orders, or dinners, or suppers provided by the
publicans, and the publicans were wavering backwards and
forwnn,is as they received a good order from one party or the
other.’

Iir. Vaughan says of paying cxpenses of voters from a
distance, ** We found at Gloucester there were a great num-
ber of voters brought up upon either side, and the result was
that the expenees to the candidate were largely augmented,
with no practical result as regards the success of the candi-
date: there would be ten men breught up on the one side
and ten on the other.”

I should think that ir large boroughs where public spirit
prevails, there might often be no dificulty about the appoint-
ment of a Committee, having the confidence of the whole
constituency, to regulate the mode of conducting elections,
with a view to l'mitation of ecxpenses and suppression of
corruption ; and he would be a rash candidate who wonld not
thankfully abide by the rules.

The limitation of the number of attorneys employed to one
for each candidate was strongly recommended by Mr. Pigott,
the present Judge. Of the employment of attorneys, he said,
I am sure that it leads to undua influence. If you employ
attorneys, they have irfluence over a great number of voters;
in a borough particularly. Some sro debtors, some have
mortgages, sume expect 2 lawyer’s letter; in one way or
anaother there are pumerous modes in which an attorney has
influence over voters.” Mr. Vauglan said on the same suliject,
*“We found that there were alarge number of solicitors
emploged at Gloucester. Sulicitors know a great deal about
people in a town, and they are no deubt employed in conse-
quence of the influence which they can bring to bear. [ re-
collect that one voter mentioned he felt ho must vote ona
particular side, because the solicitoron that sidehad a mortgage
o his cottage.”  Mr. Juseph Parkes, a distinguished member
of the profession, and most experienced manager of elections,
strongly protested against payment of attorneys as agents,
and made the following statement. ‘I think that it isan
eril to the public and an evil to themselves [to pay solicitors
as agents] nearly sll the professional men in towns aod
counties act gratuitousiy. I myself, after 1826, neser took o
feo in my life, and I never would. I know all the saluablo
agents in Warwick, in Coventry, and at Birmingbam, and I
know that at tho town and county clections most of them,
whether upon the Conservative side, or upon the Li* -0l side,
are volunteers ; they are tho men who do the w 4, and it
“~ the class of the young solicitors, and the class of ge. rally
snferior men, who do a great deal of mischief, and incur
useless cost. I should wish to state only one reason xhy I
should object to tho employment of solicitors. Itis notorious
that every ngent causes more people to vote in consequence of
the fee given to him, and I think is is & gross anomaly, that,
becauso ho is a lawyer, ho is to be receiving the candidate’s
money ; you might just as well give a fec of fifty guineas or
five guineas a day to a medical man, who would be cqually
influential. A general practitioner, from his influence among
families. would bring up more people to vote thao cven the
lawyer could. How absurd it woul1i be that you should retain
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asurgeon! Why should the legal profession alone be a paid
class? I take it to be a custom fraught with evil.”

There is no class of men whose co-operation would he so
important a3 that of suliciturs in a general movement for the
diminution of election expenditure and the destruction of
curraption.  Other eminent suliciturs versed in elections gave
evidence hefore the Cummittee, Mr. Ruse, Mr. Clabon, Mr.
Drake, and vthers. Themembers of the prufession throughout
the constituencies, animated by the spirit and example of
these witnesses, would be invaluable aids for the proposed
Association.,

I will only mention the notorious fact of 3 great increase of
corruption in many boroughs by currupt practices at the
annual municipal elections. Mr. Philip Ruse speaks of the
municipal contests as the “ nursery of the evil.” e says,
“These oft-recurring contests have led to the establishment
of what I might almost term an organised system of corruption
in the municipal boroughs throughout the kingdom, which
provides a machinery ready made to hand, available when the
parlinmentary contest arrives. I am sure that if Members of
Parliament on both sides of the House will inform the Com-
mittee accurately, it will be admitted that the great strain
upon them by their constituents is not s0 much for the support
of charities or public institutions, as iti3 for the support of the
municipal contests in Nuvember, the argument invariably
being, on the part of the local agents, that £10 spentata
municipal coutest is hetter and more advantageous than £100
spent at the parliamentary contest.” Other witnessess called
attention to this subject. Buroughs rapidly get worse and
worse under an ananual administrativa of * the stimulant” at
municipal elections; and a strong impulse from without for
local organization against corruption hecomes more and more
necessary.

Mr. Erskine May’s condensed account of the general results
of the inquiries which have been prosecuted by Commissions
since 1852, is o painfully striking statement :

“ At Canterbury. 155 electors had been bribed at one
election, and 79 at another; at Maldon, 76 electors had re-
ceived bribes; at Barnstaple, 255; at Cambridge, 111 ; and
at Kingston-upon-Hull, no less than 847. At the latrer place,
£326.506 had been spent in three alections. In 1858, a Com-
missiva reported that 183 freemen of Galway bad received
bribes. In 1860. there were strange disclosures affecting the
ancient city of Gloucester. ‘This place had been lung famliar
with corruption. In 1816, a single candidate had epent
£27,500 at an election ; in 1818, nnother candidate had spent
£16,000; and now it appeared that at the last election in 1839,
250 clectors had been hribed, and 81 persons had been guilty
of corrupting them. Up to this time, the places which had
been distingoished by such malpractices had returned mem. |
bers to Parliament prior to 18325 but in 1860, the perplexing
discovery was made, that bribery had also extensively pre-
vailed in the populous and thriving borough of Wakefield,
the creation of the Reform Act; S6 electors had been bribed,
and such was the zeal of the canvasseis, that no less than 98
persons had been concerned in bribiog them.”"*

And how many more boroughs may there he equally steeped
in corruption which huve escaped inquirg?  Let the leaders |
in all such boroughs, if they care for the reputation of their !
towns, bethink themselves that detection may auother time '
fall on them. The above statement, in a work which will live, !
casts diveredit on English civilization.  Should not every effort
be made to diminish such an en1l? Every Act of Parliament !
proves inoperative.  May not the evil increase ?

The Association might also make it one of its objects to con-
sider, prepzre, and urge measures for restraining bribery and

~ ¥ . a“Consitutional History of England.” L, p 384,

expenditure, which require the interposition of the legislature ;
and among such measures which have beza from time to time
suggested, are a comprehensive declaration fu{r members on
taking their sents, 80 framed as to prevent evasivn by & man of
honour, and the plan of taking votes by vuting-papers col-
lected frum the vuters’ houses, which has been often atrungly
pressed by Mr. Chadwick, and was recommended by Mr.
Philip Ruse in his evidence befure the Corrupt Practices Pre-
vention Committee, which was the subject of a bill propused
by Lo-d Shaftesbury in 1833, and was intreduced into the
Reform Bil! propused in 1859, by Lord Derby’s Guvervment,

But tho great object is to rouse an enchusinsm against
electoral corruption, and tu cover the country with it, and to
carry it int every cunstituency. We have this advantage to
begin with, that the moral sense of thp nativn already unmis-
takably condemns bribery. ‘There is no need to creato &
fecling ; we have to_intensify it, and to make it conquer.
It is only among the inferivr people who profit by corruption,
and whom temptation and habit hgwe degmdgd, thf\t ther'tls‘ is
any insensibility or want of conscience on tl)ns subject. The
classes from which candidates for seats in Purliament come,
are entirely opposed to bribery. Suggcstqu have .lxmerly
often been made for the application of degrading punishment
to candidates convicted of bribery, which could never have
been pnt forward, if bribery were not condemned by opinion.
Such punishments were recommended by several witnesses be-
fure theCorrupt Practices Preventivn Committee, among others
by the present Baron Pigott. This distinguished witness re-
commended that the punishment should be incapacity from
holdingany office of trust or publicemployment. Evenstronger
measures had been previvusly suggested by one whose numo
occupies the highest place of authority, and whose cpinions
must ever he most valued here. There is in print a letter
written in 1856 by Lord Broughain to Mr. Hastings on the
oceasion of an anniversary meeting of the Law Amendment
Society, from which I will make an estract. ** With our
distinguished colleague, Sir John Pakington,” said Lerd
Brougham, *“I have long been in co-operation upon this
impurtant subject, and I retain, as I beheve he does, copﬁ-
dence in the beneficial tendency of a stringent declaration
exacted from membera on taking their scate. But I conceive
that we should also go to the root of the evil as regards the
agents of corruption. Why may we not deal with this as five
and forty years ago I dealt with the exccrable slave trade ?
For the gains of that infernal trafic we found that men
would run the risk of heavy pecuniary penalties, but they
shrunk from the risk of buing transported as felons, and
the trafic ceased. So the prize of a seat in Parliament will
tempt some men to run the risk of being unseated on petition,
and even of being exposed as having furnished the means of
corruption to their agents; and the guilty profits will induce
those agents to accent the employment with the comparatively
tnfling hazard that now attend it.  But neither the candidate
nor his supporters will encounter the danger of the treadmill
or transportation ; and we may sece bribery, as we have seen
slave-trading, cease o bring disgrace on the country.” ¥

Let us hope that such (ivong measures may not be necessary.
Let us make one ;reat endeavour to attain the desired end
by a large pian of ¢ -operation fur prevention by persuasion
and agreement. I have thopght that such an effort might
well bo made, at this moment, under the auspices of an
Assuciation, whuse oliject is to utilize sucial science and pro-

]mote all social refurm, which numbers nmong its members

leading men of all the parties that divide the State, and the
name of whuse President is already conspicuously associated
with this question.

> Law Amendment Juurnal.” vol 3. p 113
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DIVISION COURTS,

TO CORRESPONDENTS.

Al Communicalions on the sulject of [irennn (hurte, ar haring any relation to
Duvision Churts, arean future to be addressed to * I'he Editors of the Law Journal,
Barrie Vst Ofhee

Al other Communications are as Jatherto lo be addressed to ** The Bliturs of the
Law Jouraal, Toronte,”

RECENT LEGISLATION—A VALUABLE REFORM IN
PROCEDURE.

A valuable bill of Mr. McConkey (the member for
North Simcoe) was passed through the House at the very
close of the session, having bees rcad twice and finally
passed the same day—it is now law. A friend has sent
us a copy of the Act, the substance of which we subjoin.
The preamble declares ¢ That it is desirable to lessen the
expense of proceedings in the Division Courts, and to pru-
vide, as far as may be, for the convenience of parties having
suits in these Courts.”” Scetion 1 epacts “That any suit
cognizable in a Division Court may be entered, tried and
determined in the Court, the place of sittings whereof is
the nearest to the residence of the defendant or defendants,
and such suit may be entered and tried and determined
irrespective of where the cause of action arose, and not-
withstanding that the defendant or defendants may at such
time reside in a county or division other than the county
or division in which such Division Court is situated and
such suit entered.” Section 2 enacts that the summons
in such case may ¢“be served by a bailiff of the court out
of which it issues, in the manuner provided in the 57th sec-
tion of the Act, and upon judgment recovered in any such
suit”” execution against goods and other process ““to en-
force the payment of the judgwent, may be issued to the
bailiff of the court, and be executed and eaforced by him
in the county in which the defendant resides, as well as in
_the county io which the judgment was recovered.” Sec-
tion 3 incorporates the Act with the Divisior Court Act,
the foregoing provisions to be read as inserted imme-
diately after section 71,and the power to make rules vested
in the judge is extended to the provisions of the Act.

‘This brief and plain enactment is a most decided improve-
nment in the law, and the objects indicated in the pream-
ble—to lessen expense and convenience parties—we believe
this new law is eminently calculated tosccure. It issound
in principle, and we are only surprised that an alteration
s0 desirable was not effected long since.

It is obvious enough that the court to which litigants
and their witnesses may most conveniently go to trial is
the court in which a suit in the Division Courts should be
commenced. The venue clauses in the statute had this in
view in providing that suits might be entered where the
defendaut resided, or where the cause of the action arose.

-

[P

Section 72 had this object also in view, but it could ounly
be done on a judge's order founded on affidavit previous to
action brought, and the proceeding was consequently dila-
tory and cumbrous. The Act under consideration enables
a cause to be instituted (without any previous order) of
right in the court most convenient to the defendant, irre-
spective of county lines. Ivery one acquainted with the
country knows that it would be a physical impossibility to
set off Upper Canada into divisions of a uniform size, with
the place of holding the court in the centre of each; and
30, all over the country, a man way reside in one division
while the nearest court to him is in another division in the
same or an adjoining county. Thus, a man may live withia
a mile of a court but out of his division, while the coart
for the division in which he lives is twenty or thirty miles
distant—and the expense and inconvenience of suing him
in his own division would be consequently great. This Act
gives an appropriate and safe remedy. One effect will be
to throw more work on some of the judges, but the public
will be the gainers. This is a ¢ law reform " of the right
kiud, and its benefits will be found decided and lasting.

UPPER CANADA REPORTS.

QUEEN’S BENCH.

{Reported by C. Rosixsox, ¥sq., Q.C., Reporter to the Courl)

Biaagz v. HowlEe,

Dower—Offer to assign under C. 8 U C. ch. 28, sec. 7— Errdence.

The offer to assign dower required by Con Stats. U C. ch. 28, sce. 7, to deprive
the demandant of costx, 1s proved by a bona fide offer. shewing a concession of
detnaudant’s right, and a readliness 2o do what i« requlsite to ronderit; ftis not
uaceasary that the land should be staked out or assizned

The fxsue being vpon ruch offor, it appeared that a demand having been made
under tho statuie the tenant servéd a notice on demandant adautting her right,
and appolntic 2 & day oa which ho would be upon the land to axsign her dower.
On that day 1o one appesred, buton the pext day demandaot’s son and another
person rent by her camne, and the tenant pointed out to them a cleared 6eld,
which he stid he would give. with onethind of the bush land. This was not
accepted, nar did they tell the tenant what they required

leld, that the exidence was suflicient to go to the jury, sud the court refused to
disturb a verdict for the tenant.

Remarks upon the uncertainty of the preseat law as to dower.

{Q B E.T. % Vic))
Dower, unde nilil hahet, in lot No 153, in the township of

Stamford, as widow of William Bigwer, heretofore her husband,

with averment of demand in writing of the dower Lefore the com-

mencement of this suit, according to the statute, and that the ten-
ant hath not offered to assign it. Declaration entitled, October

17th, 1863.

Plea.—That the tenant did within one month after the service of
the demand, and before the commencement of this suit, offer to
assien to the demandant her dower in the said lands, and has
always been ready and willing to render her dower to the demand-
ant, and rendereth the same here in court,

Replication, traversing both allegations in the plea, concluding
with ‘& verification and prayer of judgment for the dower, and
damages for the detention.  Issue.

The trial took place at Welland, in March last, before Hagarty, 3,

‘ The defendant began, It was admitted that the demandant
iscrvud her demand of dower on the 16th of May, 1863, On the
Shoof Junde following, the tenant caused a notice 1 writing to be
served ou the demandant, admtting her right to the dower claimed,
! and <tating her willingness to assign dower to her, and appointing
i Wadnesday  the 1uth of June, 1503, at 1 o'cleck p ., at winch
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day and time he would be on the lot to assign her dower, and for i
te
|

that purpose he requested her attendance

On the day nuned the tenant attended, with a neighbour, whom
he had asked to come to set out the dower,  No one appeared on
the demandunt’s part.  On the next day this neighbour was sent
for aguin, and the demandant’s son was theee  The tenant said he
was ready to set off the portion the law allowed—to give what he
thought the law would give: that he would give a field, pointing
it out, and one-third of the bush land. The demandant's son said
he had no anthority to take it, but would go home and consult his
mother; he made no objection. McCurry, who served the notice
on demandant, was present.  The demandunt had a claim against
kim also for dower,  McCurry asked her son if hedad any written
authority from the demandant, and learning there was none, said
tenant ought to see his lawyer and mect next day, to which the
tenant apparently assented.

A witness called by the demandant stated that he was asked to
go and receive the duwer fur the demandant, and was present on
the occasion above stated. that un the next day they (JAis witness
and the son) went to the tenant’s at the tenant's request, that he
p+ ted out what land he would assign, but did not stuke off or
oL to stake off any specific portion. He said there were about
forty-five acres of woodland, and he would give one-third of that:
that when demandant’s husband sold the property there were only
three or four acies cleared, and he would give three acres of that,
which he said was more than the commissioners would give, and
he asked them to accept that, which they refused to do.  The wit-
ness said the tenant scemed to wish the demandant to have her
dower, but not to have to pay costs. They did nut tell the tenant
what they wanted. The husband died seven or cight years before
the trial, and there was about the same quantity of Jand deared as
at present.

The learned judge left the question in the words of the issue to
the jury, to be decided by them according to their view of the evi-
dence, and they gave a verdiet for the tenant.

Robert A. Harrison obtained a rule calling on the tenant toshew
cause why a new trinl should not be granted, on the ground of
misdirection, in this, that the learned judge refused to tell the jury,
that in order to coustitute o good offer to assign the dower the
tenant should have staked out the land offered, or have done some
act on the ground suflicient to entitle the demandant at once lognll)y
to take and retain possession of the land intended to be offered,
and that the learned judge refused to tell the jury that there was
no evidence of an offer by the tenant according 1o law to assign
dower; or on the ground that the verdiet is contrary to law avd
evidencee, because it was not shewn that the tenant had staked out
the land intended to be offered, nor done any act on the grovud
sufficient to enable the demandant to take and retain possession-
that the offer proved was of one third of the wood land and only
three or four acres of the cleared land, whereas there was about
sixty acres of cleared land, in respect of which the demandant was
entitled to dower: and because the offer was not made to the
demandant,  He cited Quin v, MeRbbin, 12 U, C. Q. B 329 Ruck-
man v. Ryckman, 15 U. C. 4. B. 266, Kadv. Foster, 19 U.C. Q. B.
298,

Janes Miller shewed cause, citing Rishoprick v, Pearee, 12 V. C.
Q. B. 306.

Drarer, C. J., delivered the judzment of the court.

As to the alleged misdirection we do not find in the notes of
the learned judge that he was asked or refused to give the direction
stated in the rule, though it does not appear that he told the jury
that to constitute a guod offer to assizn, the Jand offered must be
staked out, or some act be done on the ground suflicient to entitle
the demandant to eater and retain possession.  The same point,
however, is taken on the ubjection that the verdict is against law
and evidenee,

As to the last ground for & new trial taken in the rule, we donot
remember that it was mentioned on moving for the rile, and we
arc clearly of upinion it should not be entertained; first, becanse
a notice In writing was persanally served on the demandant, stat-
ing the tenant’s willingness to assizn dower to her, and, sccondly,
because she was represented when the propasal to assign certain

; !
portions of the land was made by a person who swore that he was

sent to reeive the dower.

The plea in this case is not confined to the averment that the
nant Jdid within one month after the demand, and before the com.
mencement of the suit, offer to assizen the dower, It also contains
the substantinl averments of a plea of tonl tengs prec, which under
the old faw, 1t duly pleaded, excused the tennt feom damuges.
(Co. Lit, 326,) But such a plea cannot prund fucie at least be
tr ated as tendering an immateral issae, It is swimilar to that in
Cook v, Plaleps, 23 U, C. Q. B. 64, in which we granted a new trial,

As an answer to the statement contained in the declaration of a
demand made inorder to give the demandant a right to costs under
the statute, it follows the words of the section, (Consol, Stats. U,
(., ch, 28, see. 7,) which provides that ©if it appears on the trial
that the tenant vtfered to assign the dower demanded befure action
brought, the demandant shall not recover costs.”  There certninly
was evidence to go to the jury of such an offer.  We do not con-
strie the words ' offered to assizn™ to mean *“ made a complete
assignment,” which is the interpretation put on them when it is
contended that the land must be staked out, or some other act be
done su that the demandant may at unce enter into possession.
No doubt the offer must be dona fide—not illusory, but so made as
to indicate, first, & concession of the demandant’s right to dower,
aud, secundly, o readiness to do what is requisite to render at,
The determination of metesand bounds, of the giving and accepting
certain specific pareels of land or premises, must be a question of
discussion and agreement on both sides.  The tenant has no
abstract right to ingist that a particular parcel shall be accepted.
nor the demandant that sume other parcel shall be assigned.  If

the circumstances shew that the offer to assizn was made w bad

faith, without any real intention o essign dower, the jury would
doubtless treat it as no offer to assign, but we cannot accept the
propusition that an offer to assign 13 only proved by the making
an actual assignment. A bond fide offer to assign is all that the
statute requires to exempt the tenant from costs where the demand-
ant has no legal right to recover damages. Where that right
exists, the right tn costs follows the recovery of damages, though
the tenant did offer to agsign, because we do not construe the stac-
ute (see. 7) to take away any right to costs which before its passing
the demandant had, but to confer a new right not existent before,
though in hazarding that opinion we are free to confess that as the
clause is frumed there is an opening for a contrary conclusion.

The whole matter involved in this issue is the right to recover
costs, and unless there was a most palpable miscarringe, we ought
not 10 grant a new tral to determine such a question,  We think
there wus evidence to go to the ,}ury, and thut the question being
for them, we should not disturh their finding, in order to give the
demandant the chance of burdening the tenunt with costs, besides
obtaining her dower, which this verdict does not affect.

Weall feel the law is not in a satisfactory state, and the frequent
litigution on the subject shews the ditliculty that is found in its
administration.  We content ouselves, however, with eapressing
an carnest hope that the legislature, in merey to suitors, will so
alter or eaplain it as to wahe their rights and liabihties more
readily ascertainable.

In our opinion this rule should be discharged.

Rule discharged.

Terry v. Tia CORTORATION OF QTT\WA,

Humapal (rporatun--Lalilily of for work, without eorparale seal or bylaw.

A committee of the corporation waa appuotited fn Juoe, 1660, with power, among
other things, (o treat with a2d recomziend to the councit an engiover to make
the requisite surveys, &¢. for supplying the city with water, xnd making applt-
catlon to tho government for a site for the remervoir. Tha chatrman of this
conmittee employed the plainti to make plans, which the mowmissioner of
public wurks tevjuteed to s, and ons 0f the aldermer WLeing 1u Yaelne wro.e to
the plaintiflf to come down, and assist in presang thefr applicstion for a site,
which hic did, the chatrman having also told bimi to go. The report of therr
procecdiogs there wan adopted by the coun.dl.

I id, that the plalntif wax entltled o recoser for his work, and the journey to
Quebre, though these was nu contract under sedl, and no by-law relating tu the
niatters out of which bis claim arose.

Draper. C. J . and Mogrrisan, J , Aeld that the caso wax governad by JAm v. The
Munmapal (uncd of Ontarie, but tor which they would have thought a Ly-law
tudispeneable under the municipal act.

Hagzarty, J . thought the plaintilT entitled, without reforence to that decinjon ar
caiployet by & duly appointed commitive, whose procvedings hiad been reported
aud adopted Ly rervlution.

{IBET.ZVie]

Deddaration for work and labon as civil engineer in drawing
plans, maps and sections, and the appraisement and valuation of
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certain warks, and for journeys and attendances, for goods sold and
delivered, and on the common money counts,

Plea —Never indebted,

The trinl took place at Ottawa, in October, 1862, before
Haoart v,

It was proved that in January, 1851, the council of the corpora-
tion appointed a comittee of tive of their manbers, on streetx and
improvements in the city: and on the 5th of February, 15861, a
{wtilinn wng presented to the council. complaming that alderman

Perking held possession of certamn property belonging to the cor-
poration, and praying thas steps might be taken to test his title,
which petition was referred to the conmnittee on streetaand im.
provements, with instructions to take such action as they might
deem advisable, and report to the conneil,

in the previvus year a committee of the council of the corpora-
tion had reported to the council, making certain recommendations,
among others, that the same or some other committee should be
appointed, with power, among other things, to treat with and
recomnmend to the council an engineer to make the requisite survey,
plan and estimates of the intended expenditure for supplyving the
city with water, for applving to governuient to grant a site for a
reservoir and water power, and generally to superintend the mat-
ter. ‘The report was adopted, and a connnittee appqinted in June,
1860,

On the 31st of August, 1801, alderman Skead, being in Quebec,
wrote taurge the plaintitf fo come to thateity, to assist in pressing
for the site for the proposed rescrvoir, &e.  Alderman Goodwin
was & witness at the trial, and stated that he was a member of the
waterworks committee, and acted as chairman: that they (the
committee) employed the plaintift to make plans, to be laid before
tho commissioner of public works, of the hill and of the reservoir
proposed to be constructed on it.  The commissioner had required
these plans, The witness told the plaintiff to go to Quebee.  The
plaintiff had previousli' drawn a plaa of the city of Ottawa for the
defendants, for which he got £500. Mz, Beuchon, the chairman of
the strect committee in 18631, proved that by authority of that
committee he employed the plaintiff to make a copy of a certain
plan which was in the registry office, which he did. and which had
not been paid for.  The plaintift also proved a report prepared by
him for the water-works committee, which they submitted to the
council of the corporation, with their own report; and he called
two civil engineers to prove the value of his services.

For the defence, it was objected that uo contract under the seal
of the corporation was proved, and that they were not therefore
bound to pay the plantitf. It was agreed that the value of the

Plaintifi’s strvices shonld be left to the jury, and o verdiet for the!

ameunt so found should be entered, and that the defendants shauld
have leave to move to enter a verdict or nonsuit, and that the
court should be at liberty to draw inferences of facts, as a jury
might do.  The verdict was entered for £282,

In Michaclmas Term, 26 Ve, S Richards, Q.C., obtamed a rule
to shew cause why a nonsuit should not be entered pursaant to
leave reserved, on the ground that the contract alleged by the
plaintiff was nat shewn to have been made by defendants under
their corporate seal. that no contract binding on the defendants
was shewn, nor any liability on them for the plaintiff's claim,

During Hilury Term last MeBride shewed cause.

Praveg, CJ.—1 feel precluded from entering into any discussion
on this question, by the strong decision in len v. The Munmeypal
Councl of Out o, AU, C. C. P304, decided by the Court of Appeal.
Laoking at the Municipal Corporations Act, see. 294, sub-see, 5;
xec 298, sub-secd. 4. 5 and 9, and sec. 299, 1 should have thought
a by-law indispensable, as the foundation for the proceedings on
which the plainuil's claim i3 founded; but that case has decided
that the building conunittee of the council of the corporation wight
authorise the taking out of the hands of a contractor, who held a
contract under the corporate seal, the building partially completed,
and might further authorise the employment of a party to finish
the building, without any specific anthority being shewn from the
corporation to take this step, and without any sealed or written
contract, or any agrecment for g certain price.  The act of de
building committee in taking the bailding out of the hands of the
contractor, and entrusting its completion to others, to be employed
by the archtect, was approved and adopted by the council, but so
far as the veport shews pot by by law

1 cannot, on comparing the facts of that cace as reported with
those before us, find any satisfactory ground to distingnish between
the two, and, therefore, um of opinion that thisv rule must be
discharged,

Hacarty, J—I do not wnderstand that the decision in Pim v.
The Municipal Council of Ontario necessarily decides this case,

I think the plaintiff here entitled to recover for his plans and
reports, on the ground that he was employed to make them by a
dnly a)ppointod compmittee of the council, which committee reported
what had been done by them, and by the plaintiff, under their
orders, to the council ; and the Iatter body, by rc 2lution, adopted
and approved the action of the committee.

1 feel some dificulty a3 to the plaintitfs claim for expenses to
Quebee, to which he proceeded on the summons of Mr, Skead,
chairman of the committee, to attend the commissioner of erown
lands respecting the water.works,

Unless T can satisfy myself that the evidence points to a direet
vecognition of this alleged service by the defendants as a council,
[ see grave reasous aguirst allowing it. 1 deem it all important
to prevent claims being advanced ‘against municipal bodies for
services rendered at the request or order of any one or more mem-
bers individually.  The journey to Quebec was in September. The
committed’s report was adopted in October, and therein the inter-
views of the chairman and engincer with the commissioner of
crown lands are stated as on the 17th of September, in suach a
manner that the council must huve known that they took place in
Quebec and not in Ottawa,

I think the verdict may be allowed to stand. No objection as to
the want of a by-law was specially urged at the trial,

Moreisoy, J., coneurred with the Chief Justice.

Rule discharged.

Kerey axp tne Corroration of tue City oF Toroxto.

Bylaw— Markrts—Suale cf bulcher's meat—C 8. U. C,ch. 54, sec. 294, sub-secs*
7 10,

A by law enacting *‘ that no butcher or otber per=on shall cut uvp or exposo for

sale any fresh meatin any pare of the city, except in the shops or stalls in the

public markets, or at such places as the stunhng commmittee on public markats

may appuint ;" Ueld, good, us befug clearly within the powers given to the cors
porntion,

The corporation not haviog sppeared;to the rale to quash such by-law, it wasdis.
charged wathiout costs.
{Q. B. E. 1. 27 Vic.)

Robert A, Ifarrison, during last term, abtained a vule nisi to quash
so much of the section 19 of by-law nutber 313 of the Corporation
“ Respecting the public markets and weigh-houses,” as follows:
“ No butcher or other person shall cut up or expose for sale any
fresh meoat in any part o. the city, except in the shops or stalls in
the public markets, or at such places as the standing committee on
public markets may appoint,” as being in restraint of trade, having
a tendency to create a monopoly, and in excess of the powers con-
ferred by law upon city corporations.

No cause was shewn, and in this term Farrison moved absolute
and supported the rule, citing Baker and The Municipal Councl of
Puaris, 10 U, C. Q. B. 621 ; Buarclay and The Junieyml Council of
Dartington, 11 U. C. Q. B. 470, 12 U. C. Q. B. 86 ; Greystock and The
Mumerpality of Otonabice, b, 438 ; Shaw v. Pape, 2 B. & Ad. 468
Lockicood v. Wood, 6 Q. B, 88: Wiltshire v. Willett, 11 C. B. N. 8.
210; Casewell ¥. Cook, 1b. 637 ; MeKenzie v. Camphell, 1 U, C. Q. B.
241; Com. Dig. Trade D. 4.

Drarer, C. J.—The affidavit of the complainant or relator sets
forth a ditferently expressed grievance from that stated in the rule,
namely, that butchers and others uot being farmers are prohibited
from sclling fresh meat in any part of the public market, except in
the shops and stalls in the market: that all the stalle and shops
for «elling meat are rented and ocenpied, so that it it not possible
to procure one ; and that under this by-law many persons have
been hindered from following their trade as butchers, although
there is abundant space therefor in said public market outside the
shops and rtalls.

The object and expectation, therefore, in getting this portion of
the by-law quashed s to enable those desirous of so dving to expose
meat for sale in some portion or portions of the public market
other than the shops and stalla appointed for that purpose
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The 21st scction of the bylaw contemplates the opening
butchers’ shops not within the market, but not less than six hun.
dred yards distant trom it.”

The power of regulating markets is expressly given by sub.cec.
tion 7 of section 294 of the Municipal Institutions Act. Regula-
tion must of necessity include the approprintion of one or more
parts of the market for one }mrposc, and other part or parts for
other purposes, of providing for free pas<age through the market
being kept open for ready secess to shops, stalls or other places
where ditferent commodities are exposed for sale.  Sub-see 10
confers authority for regulating the place aud manner of sclling
and weighing butchers’ meat.

We think that the section of the by-law moved against is clearly
within the powers given to the corporation, and unless in confor-
ming to the letter they have gone beyond the spint of the act, and

holl, &c, unto the caid John Rennick, his heirs, exccutors, ad-
ministrators and avsigns.”  The instrument then procecded—
*the condition of the above mortgage is, that if payment is
made by Joseph Pére then this mortgage shall be void, and
hereby giving and granting unto the said John Rennick, his
heirs, executors, administratars and assiguy, full power and
authority to sell the aforesaid launds and premises, or a suf-
ficient portion of the same to satisfy the aforesaul paymerts, &c,
and in cage the property so mortgaged is not redecmed, the eaid
John Rennick, or lus legal representatives, may sell the smid lunds
land premises, and grant to the purchaser or purchasers a good and
sufficient deed or deeds of conveyance in Jaw of the said premises
in fee simple.” And the question was, whether that instrument
conveyed any title or estate in the land to Juhin Rennick, and
Iwhexher the word ¢ mortgage” in the following words, *Ido

have passed n by-law manifestly unreasonable and ealeuluted to ! hereby mortgage o that land " is a good operative word of trans-

produce injury to the commumty, we should not interfere, and | gopg

He cited Niwcholson wv. Dillabough, 21 U. C. Q B. 591;

then our interference would be under the statute, but in the exer- | yuer 5. Feader, 12 U. C. C. P. 254 ; 4 Cruise’s Dig . ch. 4 scc 86

¢ise of our common law jurisdiction,

We are not prepared to say there is anything un-easonable in
requiring that fresh 1eeat shall only be sold in the market in the !
shops and stalls provided for that purpose, nor is it atall estab.,
lished that the accomodation proved is not reasonably suticient or
proportioned to the wants of the general community. There is no
duty on the Corporation to find a stall for every man who wants to
set up as a butcher, and that trade is not restricted to the market
slone, as it may becarried onin houses, &e., not within six hundred !
yards of any of the public markets, !

The corporation, it is true, have offered no resistance to this
rule. but it is incumbent on us not to exercise the statutory autho-
rity te quash by-laws without sufficient cause.  We do not think
this 13 a case calling for its exercise, and think the rule should be
discharged.  We do not see that the Corporation, not appearing,
can clann any costs,

Rule discharged, without costs.

CCOMMON PLEAS.

{Leported by E C JowNEs EsQ, Barnsderallaw, Reperter to the Court )

VAXDELINDER v. VANDELINDER.

Ejctment— Deod poll—Mortgage—Legal estate passed.

Ield, that a deed pol) to secure a suin of rwoney in which the words passing the
ertile Were > moettge all that certain pareel of land, &¢., to bave and 10 hold
the afuresard land unto the satd J. R, lis hetrs, executors, administrstors and
assigns,” was sutlicient to pass tho right of pussession to the grantue.

[C. P. 1. T. 27 Vie)

Ejectment to recover possession of the front 40 acres of the east
haif of lot no No. 14, in the 3rd concession of the township of
Mountain, in tke county of Dundas. The plsintifi's notice of
title stated that he claimed the same by virtue of a conveyance
by way of assignment of mortgage to him from John Rennick,
who claimed the same under an indenture of mortgage fromn one
Joseph Pére.

The defenlant appenred and defended for the whole land claim-
ed, nnd beardes denying the plaintifi’s title, he set up title ju him-
self by deed from Joscph Pére to him. the defeadant.

The cause was tried at the last Cornwall assizes, before J.
Wilson, J., when a verdict was rendered for the plainuff, with
leave reserved to the defendant to move to enter a nonsuit in case
the court should be of opinion the plaintifi was not entitled to
recover upon the constrvction of his deeds produced  According-
ly, 1w last Michaelmas Term, Aerr moved for and obtained a rale
nast, to which § Richards, Q. C., during this Term, shewed cause,
and contended that the.morigage of the 18th of April, 1860, from
Jusepli Pére to Jobn Rennick, was a deed poil by which for better
securing the Iatter in the sum of $601 31, payable in certain
instaliments with interest at 12 per cent, the former did thereby |
“mortgage all that certain piece of land, &c., to have and to;
'

* This secti~n la a« f.Qlows —* Nn butcher’s shap, or any shop or place to cut .
up or expose for sale sty fresh Diest in the city, shall Ve grankd 10 by opened, !
Kept oF used, wbich i3 not in a preper public warket, or which ta lese than ux
}lul;x:’rrd yards from suy proper public market buildisg hercafter to beastzb.

i "

also ci. 19, secs. 38, 39, [the Awerican edition of 1834] ; Goodule
v. Bailey, Cowper, 597. ~ At any rate the assignment executed by
Rennick to the , laintiff was a good exccation of the power of salo
under this document, which clearly conferred a power.

Kerr, in support of the rule, referred to Doe dem. Ross v. Pupst,
8U.C. Q B.574; 4Cruise’s Dig ch. 21, secs. 67, 73, 75, 76;
also ¢h. U, secs 4,19, 22, 23, 26 Wood's Conveyancing. 212;
Touch. 76, 221, 517: Watkins on Conveyatccing, 355, note; Doe
dem JMeyers v. March, 9 U. C. Q. B. 242; Bartels v. Benson, 21
U.C. Q B. 143.

Apax Wirsox, J.—The case in our own court of Rossv. Papst, 8
U C. Q B.574,i3 in somc respects very similar to the present one,
There the tessor of the plaintiff conveyed the land in fee ¢o the
defendant, and the defendant for securing the payment of a certain
sum therein mentioned, agreed as follows, that is to say, aund for
securing the said sum the defendant < doth hereby specinlly biad,
oblige, mortgage and bypothecate the said land above de-cribed
and hereby granted.”  And the Chief Justice said **it cannot be
held that any estate passed to the plaintiff by these words—they
shew an intention to create a charge or lien, but they pass no
interest. JJypothecate is a term pfoper to the civil law, and con-
templates possession of the thing pledged remaining with the
debtor. We cannot hold that under these words an estate wae
reserved to the plaintiff or passed to him: by grant from the defen-
dant. Unless we could hold that if A. should execute a deed by
which he declared that he thereby mortgaged certain lands to B.
for a certain time, without other words of limitation, B. could set
up the deed as creating an estate in him, which entitled him to
disposses A.” ‘The decision then is that Aypothecate passed vo
estate, and that mortgage did not either without other words of
lunitatton—are there then, in the case in hand, thesc other words
of limitation ?

Joseph Pére did thereby morfgage to Rennick, ¢ to bave and to
hold the same voto Renvick, his heirs, executors, administrators
and nassigns.” The other words of the instrument are rather
words of & power being granted than of any interest being passed
by them. It speaks however ¢ of the property so mortgaged
There can be very little doubt that the partiesintended to execnte
an instrument which would pass the fee simple of the land by way
of mortgage, and this purpsse should be given cffect to if it can
be done coasistently with the rules of law. We have here certain-
Iy «the other words of limitation,”” which the Chief Justice thought
migbt crente and pass an estate in the land expressed to be mort-
gaged, and altbouzh no other operative word was used to creato
or to pass such an estate than the word morlyage ; we couceive
this to be an authcritative expression of opinion in favour of the
zalidity of this instrunent, esen if it be not a direct decision of
the point. It is an established rule that a deed shall never be lnid
aside asg'void, if by any construction it can be made good. Hob.
277; Doe dem. Witkimsonv. Tranmer, 2 Wils. 78  As where one
granted land in fee to his kinsman, but a person who was not the
tenant made the attornment, and so the land could not pass that
way ; it was adjudged that ag the deed was made to a relative it
might operate ss a covenant to stand seised. Sanders v Satile. 8
Lev. 8372, So a deed maudo by way of bargain and sale to a
duughter, which fuiled n3 cuch for want of a money consideration,
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was held to operato as a covenaat to stand scised Crossing v.
Scudamore, 1 Vent. 187. So a feoffment to a relation, which was
not accompanied with Livery, was held to uperate a3 a covenant
to stand seised.  Tomlinson v Deaghton. 1 P. Wms. 163 ; 2 Wm.
Saund. 96, (a) note (1). The words **limit and appoint” may
operate 13 words of grant, 8~ as to pass a reversion. Shove v.
Puicke, 6 T R. 124 The yroper words of & grant {1t is saud in 4
Cruise's Dig. Title XXXII. ¢ Deed,” ch. 4, sec. 37,5 are dede et
concesst, but any other words that shewed the intention of the
parties will have the same cffect. Thus where A. eateredinto an
article with B. by which ke granted and agreed that in considera-
tion of a certain rent, B. should have a way for himself and his
heirs over certain lands of A.; this was held to be a good grant of
a right of way, nut merely a covenanttor enjuyment ; Citing fHolms
YI Seller, 3 Lev. 305. Seealso Serrel v. Grove, Vin, Abr. ¢ Grant's”

.7pl.8

If the words skall have, and limit and appoint, are good words of
of grant, I think it wiil be found there i3 quite sufficient in the
deed in this casc to pass the land according to the plain intent of
the parties, which we should try to give effect to. * Mortgage"
is & term well known to the law, it is described in Zermes de la
Ley,—* when a man makes a feoffment to another on condition
that if the feoffur pay the feoffce at a certain day a sum of money,
then the feoffor may re-enter, and in this case feoffee is called
tenant iu mortgage.” And when the owner says, *I mortgage
my land to have and to hold the same tn A. B., his beirs and as-
signs, as security, &c.”” The intent is plain not only that the
land shall be mortgaged or charged with the debt, but that A. B.
is to have and to huid the land itselfin fee in sccurity for the pay-
ment of the debt. A declaration that the party mortgages his
land would pass notbing, it would be a declaration quite inetfectual
fur any purpose at law, but when he saysin additon to this, *“ and
you A. B. [the creditor] are to have aud to hold the land in fee
in security,” there is sumething more than a mere declaration to
create a charge, thereis a direct chargiog of the land by the crea-
tion of an cstate upon which the charge can take effect, and which
the party himself afterwards describes in this document, as the
st property so morigaged.”

It is true the tendency of mdfintaining such loosely drawn docu-
ments may be to encourage ill-drawn and careiessly worded
instiuments ; but this we caunot help.  We should do infinitely
mare barm by trying to establish a stercotyped form of conveyance,
and by cumpelling every such document to be conformable to this
standard at the peril of 1ts being vacated if 1t varied from it in any
respect. The law must be adapted to ccinmon exigencies, for 1t
has been well said by C. 8 Pollock, in Ienshaw v. Bean, 18 Q. B.
112, the law is a practical and not a pure science.

We think the defendant’s rule should be discharged, and the
postea be deiivered to the plaintiff.

Ler cur.—Rule discharged.

Dewar FT AL. DFEFENDANTS, APPELLANTS, V. CARRIQUE,
PLAINTIFF, RESPONDENT.
Judgment— Cosls— Rerrsion of — Fxecutem—Want of reasomable and probable
cause for enforcing same—Demurrer.

Tho declaration statad, that defendant, S., recovered a gjudzment io the Queen’s
Beach against the now plaintff, for ore abilling damages, and that the taxung
mastar of the court improperly allowed the costs of the now dofendant, S, at
£39 3s. 1d., for wiuch judgment was entered. Procosdiugs werv aftorwards
taken. and the ¢ 8 were revised and allowed at £11 32 94, and that for the
latter amount, 8. was cottled tooxeention  Yetthe dofendants wrongfu' - -nd
wmaliciously, xnd withont reasonable and probable cause, caused 3 fi. fu « be
cuforced by the sherltf for £39 3< 14,

Demurrer. because the declaration did not ailege that the judgment was sltered,
&c, or that thy amount was levied on an execution improperly zued oat &c

Held. that the declaration as framed was sufficiont,and that plaic.§ff was eutitled

to recover thoreon.
[C.P.H.T, 27 Vic.]

This was an appeal from the County Court of the County of
Halton, for a judgment on demurrer to the declaration, gisen in
tavor of the plaintuff below.

The declaration stated that Spiers, for whom his present co-
plaintiff Dewar was acting as his attorney in an action in the
Queen’s Bench, in which Spiers was p'aintffand Carrique defend-
am' recovered in the action one shilling damages, and that the

taxing ofticer erroneously and improperly allowed Spiers the sum
of £39 3s. 1d. costs, for which judgment was entered, and that
such procedings were afterwards had, that the costs were reviewed,
and the master moderated and nllowed to Spiers costs at the sum
of £11 3« 9d. only, and certified that this sum was the full
amount of judgment in this cause, and that for that amouunt only
Spiers was entitled to execution, of all of which the defendanis
bad notice.

Yet they wrongfully and maliciously, and without reasonable or
prohable cause, caused a fi. fa. [which they had before then sued
out] to be acted on by the sheritf for £39 3s. 1d, although they
well koew that £11 33, 9d. was all they were entitled to by virtue
of the judgment; whereupon tho shenff seized and sold uuder the
execution the goods of the plaintiff of more value than the amount
that Spiers was entitled to under the judgment, and the plaintiff
also lost, &c.

Spiers and Dewar pleaded seperately.

Spiers also demurred to the declaration; the substance of the
demurrer being that the declaration did not allege the judgment
was altered, or set aside, or varied, or that the amount was levied
on execution improperly sued out, or without a judgment to sup-

ort It.
P Dewar stated the snme exceeptions, and added : that the master
could rot by his certificate alter the effect of the judgment; and,
that he, this defendant, could not be held liable for enforcing a
judgment remaining of record unsltered and uvsatisfisd.

Dewar also pleaded, Firstly, that no proccedings were ever
taken in the Queen’s Bench whereby the judgment was altercd or
reduced in smount ; and, thirdly, that the costs werereviesed by
the master, and £2 15s. 7d. only deducted upon such review, and
the fi. fa. was not enforced for the £2 16s. 7d., aud no proceedings
for reviewiong the execution or reducing the costs were ever law-
fully had or taken except as aforesaid.

Spiers pleaded o secoad plea as follows : that the seizure end
levy of the goods of the plaintiff was under o £ fa. issued on a
judgment which was, at the time of tho seizure, levy and sale, in
full force against the plaintifi.

The plaintiff demurred to Dewar’s first and third pleas, and also
to Spiers’ second plea; for that his complaint is not for any irreg-
ularity in the judgment or execution, but for wilfully, &c. causing
it to be enforced for too large an amount.

The Judge of the court below held, that the declaration stated
a guad cause of action; that the cave of Radv Ball, 16U C Q.
B 568 was the same in principle as the present; he also referred
to Churchul v. Sigyers, SE & B 929; Lucke v. Wuson, 6 U. C. Q
B. 600; Auckliand v. Adams, T Tb. 139, us in favor of the plintiff

The case was argued during last Term €. § Zatterson for
the appellants, referred to Brown v. Jones, 16 M & W. 191 ; Pren-
tice v. Hurrison, 4 Q B. 852; Runkin v. De Medina, 1 C B 183;
Codrington v. Lloyd, 8 A & El 418 ; Bullen and Leake’s Prec. 653.

McMichael, contra, referred to Suzon v. Custle, 6 A. & El 652
Leyland v. Tancred, 16 Q. B. 664 : Porter v. Weston, 5 B. N. C.
715; IHewoed v.Collinge, 9 A. & EL 269; Barber v, Damell, 12U.
C P.C. 68

Apax WiLsox, J —Upon the authorities it is well settled that
an action will not he angainst a party or his attorney for entorcing
2 judgment by execution against the debtor’s person or goads {or
the full amount of the judgnent, although it has been reduced by
payments made since judgment catered, and although the person
or goods of the debtor has or bave been takea in execution for
such larger sum ; because the party’s remedy is only to the equit-
able powers of the court to obtain relief, ¢ prima facie, the plan-
tiff has o right to take out ¢cxecution upon an unsatisfied judgineunt
for the amount recovered.”

The complaint in such o case is only ¢ that the party has levied
for too much, ”’ which is not actionable.

But whea in addition to this levy for too muck, it is alleged that
the larger claim has been made ¢ maliciously, and without reason-
able or probable cause,” these facts constitute the cause of action,
and the excessive claim is only a circumstance to be taken into
considetation in the action

The cases of e Medina v Grove, 10 Q B 1562, 172 Churclall
v. Siggers, 3EL & Bl 937; Guding v Lyre, 10 C. B N. 8. §92;
and Barber v. Danmell. 12 U. C. C. P. (8, fully establish this.
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The question then here is, whether it appears the plaintiff way
claiming fur too much, and scized for too large a sum; tho decla-
ration containing the proper averments of mahce and want of |
probable cause? i

The judgment was entered for £39 33. 1d. costs. These costs -
were reviewed, and on such review the master allowed them £11 1
83. 9d., nnd certified that this was the full amount of the judgment,
and that for that amount only Spievs was entitled to execution ;
but the judgment itself was not aitered, and continued to stand,
and still appears to stand at the original sum, notwithstanding !
such reduction upon review.

If, therefore, this declaration werce founded only upon the seiz-
ure for too much, umiting all allegations of malice, &c. no action
could have lain against these defendants; but as mahice, &c., are
alleged, does it or does it not sufficiently appear that they have
levied for too much, although the judgment has not been reduced
or corrected ?

In the case of payments reducing the amount of the judgment
no reduction appears either by the roll or by the execution, why
then should a Jdifferent rule prevail as to these costs so taxed off ?

We know as a fact that the master is the proper officer of the
court to settle what the quantum of costs shall be; and this he
has dJone, although the roll bas not been corrected. No doubt,
upon these facts relief would be affurded by the court, in the exer-
ercize of its equitable powers, but upon what ground 2 Upon the
ground that ti.2 judgwent creditor was entitled to no more than
the amouat allowed by the master. Now, in such a case, if the
defendants, knowing that they are not entitled to more thaw the
reduced sum, proceed ** mahciously, and without reasonable or
probable cause,” to enforce payment of the larger sum, why
should they not be liable for this mabhicous procecding, although
they are not responsible for the merely excessive demand and
scizure ?

The case of Sazon v, Custle, cited in the argument, was also a
case where the costs included in the judgment were reduced on a
review, azd there the judgment roll does not appear to have been
altered, yet an action was held to be maintainable in that case.

I think, therefore, that the reduction of the costs included in
the judgment by a re-taxation, does prevent the creditor from
claiming more tban the reduced amount, altbough the judgment
has not been corrected to correspund witn the last taxation, and
does subject the creditor and his attornsy to an action, for enforc-
ing such larger sum, by seizure of the debtor’s goods under an
execution, when it is alleged that such proceedings are conducted |
‘“maliciously, and without any reasonable or probable cause”
This view is also supported by Joknson v. Harris, 15 C. B. 357,
where judgment technically was recovered for £500, but to secure
the sum of £16, and the court held that the £16, Leing the sum
upon payment of which the defendant would be cutitled to be
discharged, must bo considered to be the sum recovered.

The plaintiff bas apparently dropped the shdling damages, in his
computations, but I am not disposed to notice this, for by intend-
went the sums may perhaps be read as correctly stated.

I therefove think the declaration states a sufficient cause of
action. For the reasons already stated, [ think Dewar's first plea,
and Spiers’ second ples, bad; as to Dewar’s third plea, I do not
sce why this should not be a good defence.

He says no proceeding were cver had or taken for reviewing the
costs, than the onoe which he speaks of in his plea, when £21 5s. 7d.
only was deducted from the costs inciuded in the judgment.

This surely is & traverse of the alleged review in the declaration
stated to have taken place, and appears to be fully warranted by
the case of Suxon v. Castle.

I think, then, the judgment of the learned judge of the court
below should be affirmed, excepting as to his judgment upon the
demurrer to Dewar's third plea, and as to that, bis judgment
shounld be reversed, and judgment bo directed to be entered there-
on for the defendant Dewar.

Jony Wissoy, J.—The plaintiff,in hi= declaration, in substance,
alleges that the defendant, Spie=s, recovered 8 julgment in the
Coutt of Queen’s Beuch for one shilling dimages, and £30 35 1d.
costs, and thereupon is<ued a fi fu against the goods of Carrique,
and so far the conduct of the defendants is not questioned, but he

says that afterwards, aud before this f£. fu. was put in force, on a

revirion of taxatinn, the costs were reduced to £11 3s. 9.1 yet
that afier this reviston, and notice of it. the defendants wrongfully
and maliciously, and without reasonable or probable cause, en-
forced the i fu for the greater instend of tho Jess sum whereby
ns goods were sold and he was damnified.

Hud theve been no express decision on the point. wo should
have had no doubt of the plaintifi's right to recover for the injury
of which ne complains. True, there was an existing judgment
and writ of i fiz, but the right to enforco this judgmeut to tho
extent, they did, had ceased, novertheless they did wrongfully
enforce it.

In the case of Churchill v. Siggers, 8 El. & B., 929, it scems in
the argument to have been conceded that if the case had been the
enforcing of n i fa. against goods, instead of aca sa against the
person as in that case, there would have beea no doubt ns to the
plaintiff’s right to maiotain his action. There it was argued, be
it for a large sum or a small one, the plaintiff was linble to arrest,
and the amonnt made no difference, bat it would have been otber-
wize with a £ fa against goods, for if the execution was endorsed
to levy a largo sum, the shertff would take goods sufficient to sat-
isfy it, whereas, if the sum had been small he would but scize
enough to satisfy it Tho court held, that the action would lie
for maliciously endorsing the warrant to arrest for an amount
more than was due, for it made o great difference to a man ia
procuring his release, whether he was arrested for a large or
small sum. The cases in ZLocke v. Wilson, 6 U. C. Q B. 600;
Auckland v. Adwons, 7 16, 139; and Red v. Dall, 15 Tb. {08,
affirm the same principle On the authority of these cases, as
well ag on our opinion of the plaintiff’s right to maintain his
action on the grounds ho states, I am of opinion the declaration
is good in substance, and I concur in the judgment of my brother
Wiison.

Ler cur.—Judgment in the court below affirmed except as to
Dewar’s third plea, upon which the appeal is allowed.

DurriL v. DICKRNSON.

Appenl—-Bond—Jwlgment.

IT.ld, that the right to appeal from a decision of & judgeof the County Court must
e sxercised befure the entry of judgment in the cauxe. A boud haviog Ween
nllowed, and the appeal books set down for argument, after judgmeaent « ntered,
the cuss was struck out upon wotion to that effect. {C I, H. T, 27 Vic]

R. A. Hurriccn, in last Trinity Term, obtained a rule calling
upon the appellnnt to show cause why the appesl in tins cause
should not be shenissed by this court with costs, or be struck out
of the paper with costs:

1 Because final judgment was regularly entered, and execution
regularly issued in this car2q in the County Court, before the
appeal boad was allewed or any proceedings had by the appellant
with a view to the appeal of this cause; which judgment ard
execation are still in force.

2. Because no grounds of appeal have ever been filed, served,
or stated, in said appeal books, and no grounds are disclosed in
the nffidavits or papers filed.

The affidavit on which the rule was moved. stated: That judg-
ment was entered on the 7th of May last, and an execution issued
thereon the same day; that the appeal bond was filed on the 23rd
of the same month, and that the appeal wns set down on Saturday,
the 30th of the same moath, to be heard on the first Saturday of
Trinty Term thereafter,

M. C. Cameron, Q. C, sheved zanse this term,

R. A Harrisen supported the rale.

The following authorities were cited : Murphy v. The N. R. Co.
13U C.C. P.32; Simpsonv. @. W. R. Co. 17 U. C. Q. B. 67;
Smth v. Foster, 11 U. C. C. P. 161 ; the Cons. Stat. of U. C. ch.
15, 88 67.68; the Rule in 22 U. C Q B 166.

Avay Wasox, J.—The decision in 13 U C. C.P. 32, is that in the
case of a judgment entered on the 30th of January, and an appeal
bond putin on the 2ad of February, the judge of the County
tourt could not he compelled to certify the groceedings by way of
appeal to this court, under the statute, as ** the right of appeal
should be exercived before the entry of the judgment.” Thisisa
Jdecision expressly in point, and here the delay has been much
longer. The appeal must therefore be dismissed with costs.

Der cur—Appeal dismigsed.
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PRACTICE COURT.

(Reported by Ropert A, Harrisos, Ee., Barrster-at-Law )

Ropsox v. ArpuTnNoTT.

Service by mad—Computation of tme.

Where It was agrecd between the attorney of the parties to a cavro (the ono resl-
dont in Whitby and the other lu Collingwood), that papera should be served
by nail, it was held, that the tine of the eervice «f potlee of trial commenced
ta count from the tine it was nailed Ly plaintif’s attorney, and not from
the tine of 1ts receipt by the sefendatnt’s attoruey

Semble.~Where such n mode 0f gervice §4 agreed upon, tho paper matled, in the
event of luss or miscarriage, ts entirely at the risk of the attorney to whowm gent.

(P.C.E.T. 27 Vic)

Sampson, for the defendant, during last Easter terin, obtained a
rule misi, calling on the plaintf to show cause why the verdict tor
the plaintiff should not be set aside on the ground of irregularity,
the plainuff having procecded to trial on a notico served too late
for the agsizes.

The notice of trial was served, as the defendant says, on the
17th March, for the assizes to be holden on tho 23rd of the same
month, accompanied with a letter from the plaiatiff’s attorney,
dated 15th March.

There was no argument on the question of merits, the rule not
calling upon plaintiff to answer some statements made in the de-
feudnut’s affidavit on that subject.

O’ Brien showed cause. lle filed the aflidavit of Mr. Billings,
the plhiintiffi's attoroey. Mr. Billings stated that on the 1Yth
September, 1863, he wrote to the defendant’s attoruey, sending
him particulars of the plainuff’s claim, and concleding as follows:
“1 will file any papers for you and send declaration by postif you
like.” And that o few days afterwards he received #n answer
from the defendant’s attorney, desiring the plaintiff 's attorney to
send declaration by post. Mr. Bullings further stated, that from
letters received by bim from the defendaut’s attoruey, he always
understood he (defendant’s attorney) would accept service of papers
by muwl in this cause, and upon such understanding he (plaintiff’s
atterncy) acted; and that he gerved the notice of trial by maihng
it on the 15th, in consequence of the understauding he had with
the defondant’s attorney. Mr. O'Brien cited Warren v. Thompson,
2 Dow!. N. 8. 224

Sampson supported the rule, and referred to Allen v. Boice, 10
U C L. J T0; Franas v, Breach, 9 U C. L. J. 266; Cuthbert v.
Street, 6 U. C. L J. 20; Bremer v Bacon, Rob. & Har ig 327;
C.nsumers’ Gas Co. v. RKussock, 5 U C Q. B 542; Grand Riwer
Nuwvigation Co v. Wilkes, Har. & O’Br. Dig. 654 ; Lyman v. Snarr,
99U C.C P 64

Avadx WiLsox, J.—1I have examincd the different cases referred
to, but noue of them are directly to the point The facts here are
not disputed; there is no doubt that the defendant’s attorney did
desire service of papers in this cause to be made by mail. But
the question is, whether the timo should be reckoned from the
time of their being mailed by the plaintiff 's attorney, or from the
time of their being reccived by the defendant’s attorney—whether
the time of the transit is to be deducted from the plaintiff or
defeudant, and at whose rick the transmission is to be.

When an attorney bas desired papers to be left for him at a par-
ticular place, service at that place is sufficient, and of courso
counts from the time when left at that place.

1o this case, if any paper, after having been mailed. had been
lost, or had never reached its destination, Iincline to think thatit
would have to be at the risk of the defendunt's attorney ; that the
plaintifi’s attorney would have done all that he had engaged to do;
and that, notwithstanding its loss or miscarriage, it would be a
good service on the defendant’s attoruey.

1f vot then, when would it be a good service? How could the
plaintiff ’s attorney know whether the defen lant’s attorney recerved
the paper, or whether he ever received it? By taking the time of
the deposit in the post office as the time from which to reckon the
service as baviog been made, he knows the time precisely; and by
the defendant accepting this mode of service, he has, I think,
accepted as a part of it the rme of its deposit as the time of its
service.

Notice of dishonor of & Iill or note is duly given by sending a
letter by post at and from the time the letter is posted.

So where parties carry on a contract by communication through
the post, tho contract is completed upon tho posting of the letter
of acceptance, although the letter never reach its destination. (See
Duncan v. Topham, 8 C. B. 225, and the cases there cited.

Tho defendant’s attorney was not obliged to accept of this man-
ner of service; but having agreed to it, the mods and the time of
the service must go together, and be at his risk, as the plaintiff’s
attorney could have done no more than he did do uuder such an
agrecwent.

The defendant has s=orn to merits, and probably his attorney
wag misled a3 to the effect of the arrangement he had made with
the plaintiff’s attorney for service of papers. I shall thereforo
discharge the rule as to irregularity with costs, and give leave to
the defemifant to move for a new trinl on the merits next term,
unless the plaintiff consents to the defendant getting & new trial
oa payment of costs at once.

Rule discharged accordingly.

COMMON LAW CHAMBERS.

(RReported by Ropear A. HarnisoN, Esq. Barristerat-Law.)

REYNOLDS v. STREETSR.

Setting aside fi. fa. lands—Spent writ— Feigned issue.

A £ fi Tands bad been renswed on 25th August, 1862, and nothiog done under
it ull the 148t day of ita currency, 24th August, 1863, On rhis day alist of
defendant's landy was given by plaintuT's a1toryey (o the sheriff, and the latter
on same gay sent the usual advertisemont thereof to the Cunada Gusetle and
a local piper. Ou September 2nd following itappeared in local paperand tn the
Guzrette on a subsequent day. Held, that the writ was spent, and that thelands
could not be legaily sold under it. Thers being the utmost diftculty in do-
ctdingg whether the judsment had been psid or sios, the learoed judge decided
that tho parties should pruceed to the trial of a fuignud iasue on that ground.

(Chambers, Feb., 1864.)

Fuster obtained & summons ealling on plaintiff to shew cause
why the fi. fa. lands in the hands of the sheriff of the county of
Hastings, and all proceedings thercunder, should not be set aside,
and further proceedingsin the judgment stayed on the grounds that
no action had been taken on the writ until after it had expired,
and that the judgment. was paid before the issuing of the writ.

Many affidavits were filed on each side, bearing chiefly on the
question of payment or non-payment of the judgment, and the
decision of the learned judge turned chiefly on the question
whether or not the writ had expired. The facts on that point
were undisputed. The writ was rencwed on 25th August, 1862,
Nothing tad been done under it till the last day of ity currency,
24th August, 1863. On that day a list of defendant's lands was
given by plaintiff's attorney to the sheriff. The latter on samo
day sent the usual advertisement to a local newspaper and the
Canada Guazette. On 2nd Septewber, 1803, it appeared 1 the
local newspaper, and not until a subsequent day in the Canada
Gazette.

M. B, Jackson shewed cuuse, citing Doe Tiffany v. Miler, 6 U.C.
Q. B, 426; Doc Tuyfany v. Meller, 10 U. C. Q B. 65.

Lewic Wallbridge, Q C., supported the summons.

Hagarty, J.—The first question is, whether the lands can
legally bo sold on this £ fa., or whether it is a spent writ.

Unless bound by some decisioas to the contrary, I should have
no hesitation whatever in deciding that in my judgment it is
clearly » spent writ. I caunot understand upon what principle it
can be held that the act of a sheriff in drawing up an advertise-
ment on the last day of the currency of the writ, and sending it
for publication on a day necessarily long after that day, can be
such au inception of execution us to give force and vitality to all
subsequent proceedings.

The C. L. P. act, sec 268, enacts ‘‘that the advertisement in
the official Gazette of any lands for sale under a writ of execution
during the currency of the writ, (giving some reasonably definito
description of the land in such advertisemeant,) sball be deemed 2
sufficicnt commencement of the execution to enable the came to
be completed by a sale and couveyance of the laud after the writ
has become returnable;” and the next clause provides for the
case of the sheriff going out of office during the currency of the
writ before the sale, and directs the new sheniff to execute, setl
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and coovey, but allowing the outgoing sheriff to execute any cor-
veyance of land sold by hiw while in office.

I certainiy understand that these sections were intended to
reduce to reasonable certainty the very unpleasantly vague state
in which the law previously stood. Scction 268 gives an iotelli-
gible definition of what shall be a legal inception of an execution
against lauds. It is pressed upon me by counsel that the act
Jeaves tho law as couociated in Doe Miller v. Tiffuny untouched,
In tho absence of any express decision to that effect, { am un-
willing to believe thot the section in question is so apparently
useless.

But even without the intervention of the C. L. P. act, I do not
think that enough was donc in this case to bring it within the
decision of Dow Tiffuny v. Miller, and I do not understand that
caso as going the length required by the present plaintiff,

Sir J. B. Robinson says{Ib. 6 U C. Q@ B. 437): **We have here the
sheriff going with a writ (as may be fairly presumed); which com-
munded him to seil Miller's lands, entering on lands which be saw
him in possession of, and which he knew he owned, and which it was
therefore, as we may suppose, in his mind to seize and sell as being
subject to the writ. When we consider that he went to Miller for
that purpose, which in the natui c of things he must have declared,
aud took from bim a list of bis lands, both in the town and out of
it, omitting only those which he saw him actually seized and pos-
sessed of, and which be knew the extent of, &o., I tbink we
should, in support of the execution which the law favours, and
in protection of the purchaser, look upon him as declaring to
defendaut, *I come under the authority of these writs, which [
hold, to seize your lands, both those on which I gee you living,
and of which I bave knowledge, and any others which you may
possess in this district of which I have no knowledge, which lands
I shall proceed in due counrse to sell under these writs.” That is,
1 think, the plain corstruction and effect of Mr. Jarvis’s conduct
according to his evidence, and it is as formal an act of scizure as
we have any reason to suppose takes plece in all or any of such
cases.”

Macaulay, J.: ‘ Upon tho best convideration, I think that if
sheriff, before leaving office and before the retura day, takes pro-
ceedings under a fi. fa. lauds, which constitutes 2n overt act to-
wards execution, and equivalent to seizure of goods sufficient as
between the creditors and debtors, as by entry, with the declared
purpose of seizing, taking possessian of the title deeds, or adopt-
ing some other symbe?, a8 laying hold of the knocker of the door,
the limb of a tree, &c, acts usual in giving livery of seizin in
feoffments, which I consider would be a laying on of the execu-
tions that he may proceed to advertizeand sell afterwards, though
out of office, aud after the return day. * * If he entered, not
meditating any proceeding against those lands, but merely inquir-
ing of tho deteadant what land he had, and took a note of these
as returned by him, it would not be a seizure; but if he entered
knowing the lands to be the defendant’s, aud with intent thercby
to commence the execution ; if he entered on these lands as de-
fendant’s, and also 8o entered in order to inquire of other lands,
it would be evidence of a seizure. * * | think the cvidence
warraoted tbe inference that the ex-sheriff did by actual entry
seize and levy on these lands with defendaut’s knowledgo while in
office, and long before the return day, and that such incipient
proceeding was duly kept alive undil the sale.”

Draper, J., dissented from these judgments. ¢ I understand
these two very learned judges to have arrived at their conclusion
on the special facts of the case, and that the acts of Mr. Sheriff
Jarvis were evidence of a seizure of the lands and a laying oo of
the executions.”

Their language, quoted absve, seems clear as to that view. Iam
far from thinking that they would have held it sufficient for the
sheriff to have sat down 1n his office the day before the writ ex-
pired, copy out s list of lands bhe heard defendant owned, and
send it to the Gazelte and another paper to be advertised long
after tbe writ was spent. I bave wholly misconceived tucir ex-
pressed views if they support plaintiff®s contention.

In another ejectment between game parties, in 10 U. C. Q. B.,
the same point is again noticed.  The court adberes to its former
view. Mr. Justice Burns, who had in the interval joined the
court, gave & judgment agreeing with tha. formerly delivered.

Some of his expressions are quoted by plaintiff a8 in his favour?
e. g.: ** 1 do not sco that the sheriff could well have done anything
more towards a begioning of the execution, abort of making an
actual and formal catry epon the lands, and that I think he was
not bound to do. It seems that he followed up his first act by
publishing an advertiseraent of the sale betore the expiration of
the writ, though of course that was done after he ceased to hold
office. If he had remained in office, I think the publication of the
advertiseuent would, without any other act done by him, have
been an inception of' the writ, and it appears to me there may bo
other modes of beginning an execution agninst lands besides the
publication of the advertisement, and otherwise than by an actual
and formal catry upon the land.”

I repeat that, in my judgment, even befors the C. L. P. snet,
there was no legal inception or laying on of this writ against
lands durlng its currency sufficient to support any subsequent
advertising or sale thercunder.

1 further think that the C. L. P. act clearly defines what shall
be an inception, and that io either view the plaintiff faiis, and
that the summons must be made absolute to seteaside the writ,
or rather, I suppese, all proceedings thercunder.

1 feel the utmost difficulty in deciding (if necessary so to do,)
whether the plaintiff’s judgment has bteen paid or not. Having
given it the best consideration in my power, I think it a case in
which the opinion of a jury should be taken if possible. and fol-
lowing the coarse adopted in cases where s judgment is attacked
as fraudulent, I should direct that the parties should proceed to
the trial of a feigned issue; that defendant, Streeter, should be
plaintiff, and the no# plaintiff, Reynolds, tho defendant.

That the question to be tried shall be, whether the judgment
recovered was paid or not before the issuing of the £ fa. against
lands, and that tbe trial take place at the next fail assizes for the
county of ————-. All question as to costs reserved.

If 1 had the power I should direct that plaintff and defendant
be admissable as witaesses.

Order accordingly.

Gristsuawe v. WHITE ET AL.
Wit of summons in gectment—~TIesued 1n blank—FHow (alen advantage of —Pre
cipe—Seennd action stayed while former pending—IYyactice.

The practice of Issuing writs of summons in blank by oflicers of the court is not to
Lo sanctioned ot approved.

Where a ground of olyection to a writ of summons s that it was {ssued in dlank,
the facts connected with te iszuo must be clearly laid before the court, fur
nothiog will be intended {n favor of such an objection,

The fsct that a wrlt of summons {n ejectment in some respects varies from the
precips on which it issned is no ground for setting aside the writ, fur the pro-
cipe 18 O atep ur proceeding fo the caure,

Where an urtl :n of ejectmont was brought hy plaintif agalnst three defendants,
whereon a verdict was rendered for plaintiff, aud plaiotiff afterwards, without
dixcontinuing his action, commenced a socond action of ejectment against two
of the defendanta for the recovs sy of the same premises, an order was made
that ubless plainti(f elected to disconsir ue ono or other of the twc sults, and
gave the costsf the smt discontinued, the proceedings in the second action

should ba stayed.
(Cbambers, March 18, 1864 )
Defendants cbtained & summons ealliog on plaintiff to shew
cause¢ why the writ of eummons herein and the services and
copies thereof upon tho said defendants should not be set aside
with costs for irregularity in the following particulars;-—

1. That the said writ was nct duly issued by the.deputy clerk
of the crown and pleas for the United Counties of Northumber-
iand and Durbam, by whom it purports to have been issued.

2. That no precipe on sufficient precipe for the said writ was
filed with the said deputy clerk before the same was issued.

3. That the said writ was altered without authority (after the
same was issued.) by the plaiatiff or his attoroey.

4. That no sufficient venue is sta*»d in the margin of the said
writ, the venue be‘ng laid in the Uni.cd Counties of Northumber-
Jand and Durham, instead of the proper vounty of the said united
couunties.

Or why all proceedings in the action should not be stayed on
the ground that at the time of the commencement thereof another
action for the same cause was and still is peoding against tho
defenaants at the suit of the plainuff.

Or why all proceedings hereir should wo¢ be stayed on the
ground that the costs of a former action for the recovery of the
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sam9o Iands and premises brought by the plaintitt agaivst the de-
fendants have not been paid.

Tho affidavits on which the summons was issued shewed that
somo officer in the office of the deputy clark of the crown told
tho defendant's attorney that he, tho officer, issued the writ in this
cauge without filling it up himeelf, and had given a blank writ
to a clerk from tho office of tue plaintiff’s attorney upon a precipe
in tho following form :

In e Qusex's Bexcn,
Thomas Grimshawe v. Josiah Chas.] Required o writ of sum-
Whito and Catherino White, of the | mous in cjectment in the
Town of Cobourg, in the County ot‘J’ above cause.
Northumberland, defendants. Jares CocrBuRy,

Dated 27th Feb’y, 1864, Plaintff’s Attorney.

It was also shown that an action of ejectment was brought in
October, 1662, by the above-named plaintiff against defendants and
onge Zaccheus Whito to recover possession of the same land as
described in the writ of summons in this cause, plaintiff in that
action claiming title in like manuer ag in this action; that in that
action a verdict for plaintiff was obtained at the last fall assizes
for the United Counties of Northumberlano and Durham; that a
rule nisi for setting aside the same was granted, which rule was
still pending at the time of the commencement of this action.

Osler for plaintiff. Moss fur defendant, Cole on Eject. 80;
Cotion v. McCulley, T U. C. L. J. 272, wero cited.

Drarsg, C. J.—In what [ am about to say, I do not wish to be

understood 88 giving sanction or approval to any of the officers of

the court letting writs of summons go out of their hands in ap
incomplete form.

The first objection, that the writ was not “ duly issued,” might
ho a very solid objection if maintained. It depends for validity
on what follows. First, that the writ varies from the proecipe.
This, if true, is not I think any ground for sotting the writ aside.
The preecipe is no step or proceeding in the cause. Second, that
the writ was sltered after it was issued. This means that some
officer in the office of the deputy clerk of the crown told the de-
fendant’s attoruey that he had not filled up the original himself,
but had given to the clerk of the plaintiff's attorney a blank writ
upon the praccipe.  Until addressed to some one, #nd ustil the land
to recover possession whereof it was desired to bring ejectment
was ingerted, it was in truth no writ. By whom or where it was
filed up is not shown, For all that appears, it was done in the
office of the deputy clerk of the crown, and under his supervision.
I shall not intend a/nything in support of this objection.

The remaining objections were given up.

As to irregularity, therefore. the objection fails.

As to staying proceedings becauso there is another action
pending,

There were three defendants in the former action; there are
~uly two of them made defendants in this action. DBut the notice
of title by which the plaintiff claims appears to be the same in
both. That another suit is pending for the same cause of action
is ground for & plea of abatement in other actions, but in eject-
ment there are no plendings, and in tbat shape tho defendants
cannot raise the question. The plaintiff offers no denial to the
factsasserted in the affidavits on which this summons was granted,
and 1 thiok I must take it to be admitted, therefore, that this ac-
tion is brought to recover tho same premieges and on the same title
as a former action breught and still pending agninst these two
defendants and & third person. Whether he appeared to defend
the forroer action is not shewa. I do not see why it was deemed
necesgary to bring a second action, and on this assumption of
facts it seems a vexatious proceeding.

I have not met with any case since the new cjectment which
decides the question raised, but by analogy to the proceediogs in
the old action I think the plaintiff shou!d not be allowed to pro-
ceed in this cause until he pays the costs of the former action, if
he determine to abandon it.

If he determinc to proceed with it, then the proceedings in this
case should be stayed, as it is unnecessary and vexatious. 1t is
in the power of the plainuff to discontinue cither action, and it
appesrs to me he should bo compelled to take this course in one
cause or the other.
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I think, therefoee, an order should go that aunleas the plaintiff
elects to discontinuo one or other of the two suity, and to pay the
costs of tho action so discontinued, the procecdings in the present
actlon should be stayed.

Order accordingly.

TuRLRY v WILLIAMSON BT AL.

Fjectment— Notice of tile—Application to amend.

Loave was given to plaintiff {n ejectment to amend hls notice of title by eetting
up a double elaim, notwithstanding delsy on his part In making the applica-
tion. If such an appliention wero refused. plaintl® would coly have to
discontinue, pay costs and bring a new action; aud the application ought
1ot tv be refused weroly to causo delay and Incrosas costs

{Chambers, March 25,1864 )

This was aa action of ejectment. Plei i Jhtained & summons
calling on defendants to show cause why plaintift should not havo
leave to amend his notico of title by claiming title by length of
possession in addition to the claim set up.

The summons was granted upon an aflidavit made by the attor-
noy for plaintiff, in which *.e stated that the plaintiff gave notice
with the writ that he claimed titie by deed from Jas Williamson,
deceased, the former husband of the said Mary Williamsou, the
defendaut; that juldgment by default was sigued against the said
Mary, which judgmen’ was afterwards, on application of the
defendant, Johuoson, set aside by oraer of the Honorable Mr. Justico
Jobn Wilsun, and the said Johnson Jet in to defend as lavdlord of
the said Mary, and he had appeared and given notice of claim as
heir at law of one James Johnson ; that as deponent was advised
and believed plaintiff had a good title to the land in question by
length of possession as against the said Johuson, and that it was
important and necessary for the plaintiff that he should be permitted
to claim title in addition to the claim aforesaid, by length of posses-
sion; that deponent wasaware from personal acquaintance with tho
proceedings in two actions brought by the said Johuson and one
William Johunson, now deceased, for the same lot of land now in
question, in ono of which actions one Abraham Maybee defended
for one half of the lot, snd in the other whereof one Sylvester
McKenna defended for the other half, which is the same part of
the Jot for which this action is brought; Maybee established
his title by possession against the Jobusons, and McKenna proved
also upwards of tweaty yecars possession, but failed because he
was then ucable to prove that Johnson kuew of the possession;
and the Johnsons therefore in the said last menticned action
obtained judgment in the year 1852, but never executed any writ
of possession thereupon until the year 1863, the possessiou having
in the meantimo continued in McKenna and those in priority of
title with him; that plaiatiff in this action claimed under the
same chain of title as McKenna and Maybee, and was eatitled to
the same right by possession as they were entitled to; that tho
the veuue in this action is in the United Counties of Northumber-
tand and Durham, and natice of trial had not been given.

Defendaut Johnson, in auswer, filed an affidavit in which ho
stated, that the land was granted by the Crown to one James
Joknson ; that he deponent was the cldest son and heir at law of
James Johuson; that in the year 1852 depooent brought an
action of ejectment in the Court of Queen’s Bench for the land
agninst Sylvester McKenna, then being in possession of the said
land ; that the action was tried at the Fall Assizes in Cobourg in
the year 1852, and a verdict was rendered in his favour; thata
motion was made for a new trial in the cause, which was refused
by the Court of Queen’s Bench; * that by the verdict and jadg-
ment of the Court deponent’s right to the land was fully estab-
lished; that one Adamn Henry Meyers was his attorney in the
said suit, aod from bhis ceasing to practice his profession
shortly after the trial of the said cause deponent was unable
to get poscession of the land until the first day of June, 1863,
when having employed aoother attorney to get him possession
of the said land the Sheriff of the United Counties of Northum-
berland and Durham put deponent in pogsession of the land under
an aling writ of Habere facias possessionem issued in the spid eanse ;
that Mary Williamason was in possession of the said land when the
said Sheriff s0 put deponent in possession; that she having

*10U.C.Q.B. 5.
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attorned he left her on the said land; that the plaintiff was
present ni tho time possession of the eaid land was so given to
deponent and wag aware thereof; that ufterwards an appheation
waa made on behalf of the plaintiff in this suit to eet aside the
snid writ of possession, and to order restitution of the said land,
which application was refuged; * that thereupon this action
was commenced agninst the said Mary Willinmson, whom the
plaintiff. at the time he commenced this action, well knew was
in possession of the said land as depounent’s tenant, and the
said Mary Williamson having, as I believe, purpesely and at the
suggestion of the plaintiff or of some one on his behalf, neglected
to inform deponent of the gervice of the writ of summons in this
cnuse judgment was obtained herein, which was afterwards on his
application sct aside and he let in to defend as landlord; that he
accordiogly entered an appearance in this suit on the 220d day of
December in 1863 , that the plaintiff in this suit was well aware
of his bringing the suit sgrinst McKeona, and of depoaents
recovering judgment therein for the said land and took the deed
from James Williamson, mentioned in his notice of title in this
suit with full knowledgo of the said suit and of deponents
recovery therein; that Sylvester McKenna against whom he
recovered the judgment was worthless, and deponent was obliged
to pay his own costs of the said suit, it not being possible to
recover tho same from McKenna; that this suit was brought
oppressively and vexatiousty against him by the plaintiff, he being
well awarc before he acquired his alleged interest in the said Jand
that the eaid land had been determined to belong to depoacat in
my said suit against McKenna.

C § Patterson for plaintiff.

S. Richards, Q.C. for defendnnts.

The following cases were cited during the argument : —Joknson
v. McKenna, 9 U.C. L J. 293; Coltman et al v. Brown, 16 U. C.
Q. B. 133: McCallum v. Boswell, 16 U C. Q B 343, il v.
McKinnon, 16 U. . Q B. 216; Cenada Company v. Wer, 70 C.C
P 341; Kenny v Shaughnessey, 3 U C L. J. 29; Morgan v. Cook,
18U.C Q B 699; Joanson v. McKenna, 10 U. C Q B. 620.

Drarer, C. J.—If I refused this application, and the plaintiff
could not in consequence go on with the action, he would be
obliged to discootinue, and then on payment of costs be might
bring o new action I think I ought not to refuse the application
merely to cause delay and increagse costs. The only substantial
objection to the application is the delay in making it, and the
probability that the time may be too short Lo enable defendants to
prepare for their defence. But the whole burthen of the affirm-
ative is on the plantiff. If the defendcats find it necessary to
apply to put off the trial on the grounds above suggested, and
succeed in the application, they may well urge the plaintifi’s
delay as an answer to defendants being made to pay tho costs of
the day. Let the order go.

Order accordiogly.

Warp, Judgment Creditor; Vance, Judgment Debtor; Tmomrsox,
Garnishee.

Attacking order— Order to pay—Suggestion ¢f death of Garnishee—~Execution.
There i3 no power fn thecourtor judge to order or permit a suggestion to beontered

of tho death of a garnisbeo 50 as to lugalize exceution against his executors or

adminisirators.

(Chambers, March 27, 18¢4.)

The judgment creditor obtsined & summons catling upon Thomas
Brunskill and Andrew Stoddart, the executors of the last willand
testament ¢f David Thompson, deceased, the garnishee in this
cause, to shew cause why George Ward should not be at liberty
to enter a suggestion on the order made in this cause on the
twenty-fourth day of June, A D. 1863, for the garnisheo to pay
the judgment creditor the debt due from him to the judgment
debtor, or so much thereof as would satisfy the judgment debt, to
the eifeot that it manifestly appears to the court that the said
George Ward is entitled to have execution thereupoun, or why the
snid George Ward should not have exccution against the said
Thomas Brunskill and Andrew Stoddart, assuch executors, in
any other mavuaer that the presiding judge should think fit.

*9 9.C. L.J., 203.

| The affilavit on which the summons was granted sboswed that
on 2ad August, 1862, the judgment creditor recovered o judgment
| against the judgent debtor for the sum of $1,007; that the judg-
ment was still unsatisfied ; that the judgment creditor attached &
debt due from the garnisheo, David Thompson, and on 26tb June,
1863, obtawned an order directing the garnishee forthwith to pay
the judgment creditor tho debt due fro:a him to the judgment
debtor, or so much thereof as would satisfy the judgmeat debt;
that the garnisheo did not puy the amount directed to be paid, or
any part thereof, and before execution issued died; that Thomas
l Brunekill and Apdrew Stoddart were esecutors of the deceased
! garnishee.
Raobert A. Ilarrison shewed cnuse, contending that no sugges-
tion could be ontered where there is no rcll upoen which to enter
| it; that an attaching order is not a judgment, and cven if a judg-
ment, thero is no roll; that there can be no suggestion entered on
a judgmeut onler. Ho referred to Eng. Stat. 1 & 2 Vie. cap.
110 s 18, and Furmer v. Mottram, 1 D. & L. 781.
7u( supported the summons. He argued that for all purposes
the order to pay must be deemed a judgment. Cou. Stat U. C.
cap. 24 8. 15. He also referred to Swan v. Cleland, 13 U. C. Q. B,
335 ; Moor v. Roberts, 3 C. B. N. 8., 830.

Duarer, C. J.—I am satisfied that I have no authority to order
or permit a suggestion to be entered of the death of a garnisheo
80 a3 to legalize execution against his executors or administra-
tors. Very cxtensive power~ to enter suggestions are given by
law, but I find none spplicable to such a caso as this. I must
discharge the summons.

Sumwmons discharged.

alason v. MoRaAN.
Oertiorari—Declaration for a different cause of action—Setling aside,

Hedd, 1. That although a piaintiff may, after removal of bis plaint from a disision
cuurt, declnre in the superior court jo a different form of actioo he canvot
declare for a different cause of action

Ield, 2. That If a plalntiff 1 soch caro vary his causa of action [n blis declaration
the declsrution sy be ret aside an irreguilar with costs.

1eld, 3. That where platotiff aued a the division court for Ivjuries done to a fitly
by a bull, alleged to belung to defendant, and afterwards duclared §n the superfor
court {or entry by defendant on {and of plaintifT with the bull, aud tear:ng up
the eacth and soil, &c., the causo of action was va, od

(Chhambdors, March 29, 1864).

Daving the month of October last plaintiff had a filly, which
was gored, as he suppcsed, by a bull belonging to the defendant,
the defendant and the plaintiff, at the time, being adjoiniog
farmers in the township of Scarborough.

On or about the 27th January last plaintiff caused defendant to
be sammoned before a magistrato to answer a chargo ¢ for that
he the defendant did on or about the 20th October, 1863, in the
townsbip of Scarborough, wilfully, negligently and maliciously
commit damage to tho personal property of the plaintiff.”

Defendant appeared before the magistrate, and objected that the
magistrate had no jurisdiction, to whick view the magistrate
accceded, and so dismissed the complnint.

Plaintiff then, on 8th February last, caused defendant to be
sued in the twelfth division court of the Umted Counties of York
and Peel, for the same alleged wrong, claiming * the sum of $99
for damages sustained.”

On 17th of same month of February, dcfendant obtained and
isgued a writ of certiorari, directed to the judge of the division
court for the removal of the plaint.

Tho certiorars was duly returoed into the court of Queen’s
Bench, and so the plaint was removed from the twelfth division
court of York and Peel.

Phaintiff thereupon declared in trespass—*¢ Far that the said
defendant broke and entered a certain close of the plamntiff called
and known a3 lot thirty-one, in the third concession of the town-
ship of Scarborough, in the county of York, one of the umted
counties aforesaid, and thea and there with a certsin bull of the
defendant's tore up, damaged, and spoiled the earth and soil of
the said close; and also then and there with the said bull cut,
gored, wounded and killed divers, to wit, two horses of the plsin-
titf’s, then and there found and being quiotly depasturing in the
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plaintif’s said close, and other wrangs to the plaintiff did, to the {
i Setiang ande jwilgment on payment of corle within a time imilad— Lffect of tender

plainuil’s damage of threo huundred dellars. aud, therefure, he
briogs this suit, &o.

Robert A. Harrison, for defendant, obtained a summous, calling
upon plaintiff to shew cause:

1. Why tho declaration, copy nnd servico thereof should not be
set aside, upon the ground that the declaration wus not for the
cauve of action in respect of which the plaintiff sued in the inferior
court.

2. Or why the declaration should not be set aside or struck out
a3 tending to embarrass tho fair trial of the action.

3. Or why the declaration should not be amended, 80 as to make
the same conform to the plaint laid by plaintiff in tho inferior
court, on grounds disclosed in affidavits and papers filed.

John Bell, Q.C., shewed cause. He contended that tho decla-
ration was for the same cause of action as in tho court below :
that it might be ic a different form, but that so long at the cause
of action was tho snme the difference in the form of action was of
no consequence. e cited Gunn v. Mackenry, 1 Wils. 277 ; Bot-
erbank v. Walker, 2 Chit. R. 017 ; DBlacklock v. Millikan, 3 U. C.
C. P. 34.

Robert A. Ilarrison, in support of the summons, argued that
the cause of action in the court below was the entry of the bull,
to sustain which proof of scienter would be necessary; but that
here the cause of action wasg the entry of the defendant itk the
bull—a cause of action in respect of which plaintiff could not sue
in the division court, and a cause of action, which, under the cir-
cumstances, he calculated could not at all be maintained in any
court. He cited Beckuith v. Shoredike, 4 Burr. 2092 ; Coward v.
DBoddeley, 4 H, & N. 478; 2 Chit. Archd. 9 edn. 1247,

DraPeR, C. J.—The first summons to the defendant states the

cause of action to be that the defendant did *¢ wilfully, neghgently :

and maliciously commit dawage to the personal property” of the
plaintiff.
This was issued by a magistrate, and on the hearing dismissed.

The plaiotiff then sued out a summons from the division court,
to answer * in au action for Jdamages, for the causes set forth in
the plaintiff’s statement of claim hereurto annexed.” That state.
meut was—* William Mason c'aims of John Burgan the sum of
pinety-vine dollars for damages sustained.”

The affilavit on which the writ of certtorar: was granted shews
distinctly that the plaiotiff was complaining that defendant's bull
had gored a filly belooging to the plaintiff.

The plaiotiff has now declared, ¢for that defendant broke and
entered a close of the plaintiff, called, &c., and then and there
with a certain bull of defendant’s tore up, &c., the earth and soil,
and there with the said bull gored, wounded and killed two borses
of the plaintifl’s, then and there found and being depastured in
plaintifi’s close.”

It seems to me that this is not meroly varying the form of action
in the court below, but varying the cause of action, and stating
one not only not instituted in the court below, but which could
not have been iostituted there.

If tho plaintiff bad sued in the division court for damages for
breach of contract, and had, on the cause being removed by cers-
orar:, have declared for breach of promise of marringe, he would,
according to the argument relied oa for the plantiff, have been
reguiar, though the Division " ~urt Act expressly enacts that those
courts Jhall cot have jurisdiction in cases of hreach of promise of
marriags.

1 have not overlooked the provision in the C. L. P. Act, that a
plaintiff may join different causes of action in the same suit; but
I apprehend it applies to suits instituted irreg .tarly in the supe-
rior courts, and not to such as are removed by certierari. Hereo,
too, the plaintiff has not joined different causes of action, but pro-
fesses to declare on tho cause of action in the court below. [
think the declaration is irregular, and must be set aside with
costs.

Summons absolute with costs.

Gors District Murvarn Firg Ixsurasce Co. v. WERSTER.

of onle within the time— Right of plandfs o costs afler refusal Un  ugh error—
Sharp practice cmdemned.

On the 1st March an order was made settlog aside & judgment on pay nent of
coats within a week  Un the Rth March the costs were tendercd. aud  hirough
error refured. On the =sama day the defendant, treatiog tho judement as rot
asfie, fited and served his pleas, togother with a demand of replication  Ilala.
tifls afterwarde demanded the costa, and on non paytest {ssued execution.

Ifdd, 1, That the tonder of costs was In suflicient timo.

Hed, 2, That the tonder was a compitance with the order retting aside the judg-
ment on terms.

Held, 3, That tho effect of tho order, followed by the tender, was to gat aride the
Judgment and execution, 8o as to make the flling and serviceof the pleas regular.

Held, 4, That where the conduct of the defondant's attorney was vexativue, this
was a ground for refusing costa uf the application

Plaintifis afte  7arda, to avold judgment of non pros, tonk fasne on the pleas, and
then exocuted a power of attorney authorizing a party to demand payment of
the costa. payment of which was refaret on the ground that tho power of attor-
ney was not countersizned by the Prostdent of tha Company.

Held, 1, That the duty to pay the rosts continued, notwithstandlng the refusal to
recefve them when tendered.

Il ul, 2, That the filing of the replication was not, under tho circumstances, a
waivar of plaintiff right to coats

Held, 3, That the plaintilTs were entitted to a substantial order directiug the pay-
ment of the costs, and the costs of the application.

Queers: Plaintiffe eight, under the circumstanc s, to costs between attorney ard
chient, to bu pald by the attorney for the defeadant, as a puvishment for his

vexativus conduct.

{Chambers, March 29 and May 8, 15G1.)

The declaration’in this cause contained a count on a promissory
note made by defendant in favor of pisintiffs, 2ud the common
money counts, .

On the 2Uth February last, final judgment was signed, in default
of a plea.

On the 24th February defendant’s attorncy obtained a summons
from Mr. Justice Adam Wilson, calling on the plaintiffs to show
cause why the final judgment should not be set aside on the ground
that an application had been made by the defendant’s attorney for
the defendant, residing in Dundag, to the attoroey for the plain-
tiffs, reaiding in Galt, for further time to plead ; to which appli-
cation nc answer was received uotil the 20th February, the day
on which judgment was sigaed, and on the merits.

On the 1st March last, Mr Justice Adam Wilson made an order
setting aside the judgment on payment of costs within one week,
tho defendant undertakiong to go to trial at the then next assizes
for the county of Waterloo, and to plcad issuably within the same
period cf’ one week.

On the 4th March the master taxed the costs under the order of
the 1st March at the sum of £6 6s. 2d.

On the 8th March the agent for the defend-..8 au..may ten-
deved the costs to a clerk in the office of tne plantiffy’ attor_ey,
the plaiotiffy’ attorney being at the time temporarily absent in
Berlin. which costs the clerk refused.

On the same day the ngent for defendant’s attorney filed pleag
of noa-fecit and necver indebted, and served the same, together
with notice to reply.

On the 9th March, the attorney for the plaintiffs having retarned
from Berlin to Galt,attended the office of the agent of the attorney
for defendant, explained to him that the costs had been refused by
the clerk through error, aud that he (the attorney) was willing at
oace to join issue and go to trial on the money being paid; where-
upon tho rngent for defendant's attorney stated he had returned
the money to his principal in Dundas, but that h. (the agent)
would write for it.

On the same day the plaintifiy’ attorney sent a telegram to tho
defendant’s attorney, informing him that the costs had been refused
through error, sod would be accepted; of which telegram no
notice was taken by defendant’s attorney.

Oc the same day the plaintiffs’ attorney jnstructed Lis agent in
Dundas, by letter, to call upon the defendant's attorney and
explain what had occurred, and at the same time receive the
amount of costs if the defendant’s attorney would pay the same,

On the 10th March tho agent of plaintiffs’ attorney at Dundas
called upon the defendant’s attorucy for the costs, but the latter
refused to pay them, stating that he was not acquainted with the
bandwriting of the plaintiffs’ attorney, and expressing an opinion
that a powcr of attorney was necessary before he would pay the
amount.

On the 11th March the plaintiffs’ attorney caused a written
rotice to be served upon the defendant’s attorney, demauding pay-
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ment of the costs, and directing pnyment of the nwount to the On the 2nd April Inat, plaintiffs execated, under their corpornte

ngent of the Plnintiﬂ's’ attoroey in Dundas; but of this demand
the defendant’s attorney took no notice.

Plaintiffy’ attorney thereupon treated the order of Mr. Justice
Adam Wilson as abandoued, and placed a writ of exccution in the
hands of the sheriff,

Ou the 19th March defendant obtained a summons from the
Chiet Justice of Upper Canada, calling upon the plaintiffs to show
cnuse why all proceedings on the execution should not be set aside
or stayed, and why the filing or serving of the pleasand of the notice
to reply should not be deemed a good filing and service under the
order of Mr. Justice Adam Wilgon, on the ground that the costs
under the order having been tendered and refused, the order had
been complied with.

On the 21st March the assizes for the county of Waterloo com-
menced, and termioated sbortly thereafter,

Robert A. Iarrisen showed cause to the summons. He argued
that tender on the 8th March was not **in & week” from the lst
Mareh, within the meaning of the order; that **in a week* meant
in seven days; that the first and last days were inclusive (Moore
v. Grand Trunk Raiway Company, 2 U. C. Prac. R. 227; Ridout
v. Orr, 1b.231; Cuameron v. Cameron, 1b. 259; Rale Pr. No. 166;
Con. Stat U. C. eap 22, sec. 342); and that under any circum-
stauces defendant’s subsequent conduct showed he was not ready
and willing to pay the costs, and so be was entitled to no relief.
(Cook v. Phillips, 23 U. C Q. B. 69)

S Rickards, Q.C., in support of summons, contrn, argued, that
the tender was in time (1 Arch. Prac. 11 Edn. 160, 161); and if
80, that defendant, in strict law, was entitled to have his summons
made absolute, and with costs (Ib ).

Drarer, C. J.—I take the tender and refusal of the costs taxed
to be, for the purpose of fulfilling the terms of tho order imposed
upon the defendaut, equivalent to payment, and therefore that he
had done all that was required for setting aside the judgment.

The plaintiffs’ attorney admitted tbat the refusal of his clerk to
receive the costs was an error; and he, by a telegram, and through
an agent, to whom he wrote for the purpose, applied to the defen-
dant’s attorney for them. But, owing to an ili-feeling between
them, arising from earlicr proceedings in the cause, the payment
has been hitherto evaded by excuses which. in tho mildest furm of
expression with which I can characterize them, are not such as a
manof professional respectability should condescend to rely upon.
If 1 felt that the question which I have to dispose of rested on
their sufficiency, 1 could not be induced to graot this appiication.

In my view of the facts, the judgmeut was, by force of the
order, and of the taxation and tender of the costs and the filing
and servico of the pleas, at an end. The plaintiffs shoald have
taker: izsue, and have served notice of trial immedintely. They
would have had no difficulty in getting the costs paid, after a
proper demand and refaessl. The course the plaintiffs’ attornoy
elected to take, after he became aware of the error his clerk bad
committed in refusing the costs, has, it seems, throwa him over the
assize; but though this is to be regretted, I do not think I can
impose any new conditions on the defsndant. The proceedings on
the execution, whatever they are, must be set aside. As for the
writ itself, the order of Mr. Justice A. Wilson extended to it as
well as to the judgment,

As 1 think the conduct of the defendant’s attorney not to be
approved, in reference to his withholding payment of the vosts, I
shall give no costs of this application,

On the 29th March the Chief Justice mode an order directing
that all proceedings under the execution should be set aside, and
that the filing and service of the pleas should be deemed a good
filing and service, and of the notice to reply under the order of
Mr. Justico Adam Wilson.

On the same day the Toronto agent of the plaintiffs’ attorney
sent a telegram to »laintiffs’ attorney of the result, and advised
him, in order to avoid judgwment of non-pros., at ooce to take igsue
upon defendant's pleas.

On the 3lst March plaintiffs’ attorney at Berlio took issue on
the pleas, by filing and serving joinder in Berlin. On the game
day tho agent of defendant's attorney at Berlin reccived papers
from the defendant’s artorney to sign judgment of noo-pros if
Jjoinder not filed, but too late to cuable um to do 20, as the joinder
Lad been previously filed.

!
t
|
1

seal, o power of attorney in favor of the agent of plnintiify’ atter-
ney in Dundas, authorizing him todemand from defendant and his
attorney payment of the sum of £8 Gs. 2d,, taxed under the order
of Mr. Justice Adam Wilson.

Oa the 9th April a copy of the power of attorney and affidavit
of exccution wore served on defendant, who said ho had paid the
coats to his attorncy and referred the party to him: and the
attorney, on the ground that the power of attorney was not coun-
tersigned by the president of the corporation, refused payment.

On the 3rd May last, plaintiffs’ attorney obtained from Chief
Justice Draper a summons calling on defendant, hiy attorney or
agent, to show cause why defendant should not be ordered forth-
with to pay to the plaintiffs or their attorney tho costs taxed to
the plaintffs under and pursuact to the order of Mr. Justico
Adam Wilson; why, in default of payment, the summons,
obtained by defendant oo or about the 24th day of February last
past, should not be discharged with costs, the said order of Mr.
Jastice Adam Wilson and all proceedings had thereunder be act
aside and vacated with costs, the pless filed by defendnnt be set
aside, and plaintiffs be at liberty to withdraw the joinder filed by
them herein, and sign judgment as against defendant for want of
s plea; or wby such other order should not be made in tho
premises as to the presiding jodge in Chambers may scem meet,
on grounds disclosed in affdavits and papers filed; and why
such order as to the costs of the application should not be
made, as to the said presiding judge should seem meet, on
grounds disclosed in affidavits and papers filed as aforesmid, with
liberty to plniatiffs to refile, on the application, sach affidavits and
papers pled ou former applications herein, as he might be advised.

Plaintiffs’ attorney filed, on moving tho summons, affidavits and
poapers disclosing the foregoing facts.

S Richards, Q C, showed cavce. He contended that as the
order of Mr. Justice Adam Wilion did not absolutely direct the
payweat of the costs, there never was at any time an obligation on
the part of defendant to pay them; but cven if there was, it had
been forfcited by refusal to accept the costs when tendered ; or
that plaintiff, by joining issue on the pleas filed under and pursu-
ant to the order, hnd watved the costs, and could not now recover
them He also argued that the power of attorney was insufficient.

Rohert A. Harrison, in support of the summons, argued, that
plaintitfs had » right to the costs; that their right was inchoate
till defendant availed himself of the terms of tho order; that there-
upon the right becaume and was absolate; that the right continued
till “discharged by payment; that tender i3 not payment; that
the duty of defendant is reciprocal with the right of plaintiffs; that
there was no waiver by filing the joinder, becauso that was dene
with inteotion to avoid a judgment of non-pros., and not with the
iotention of abaundoning the costs of pleading the pleas; that the
right is one thing and the remedy anotber: that if plainuffs had
not a remedy under the order of Mr. Jistice Adam Wilson =3
framed, the court or judge had power lo afford plaintiffs & new
remedy, by making a new aod sub- antive rule or order upon
defendant or his attorney for the pr yment of the costs

Drarer, C J.—The point for lecision is, whether an order
should be made that the defendant pay certain costs.

An interlocutory judgment had been signed, and A. Wilson, J.,
set it aside, and gave tho defendant leave to plead on payment of
costs.  On the last day for plesding, the costs were tendered to a
clerk of the agenti for the plaintiffs’ attorney, who, knowing
nothing about the matter, declined to accept them. The pleas
were nevertheless fiied, and a notice to reply served. The next
day the agent for plaintiffs’ attorney, who was absent when tho
the costs wero tendered, telegraphed to the defendant’s attoracy
that tho refusal of the costs was a mistake, and requested their
paymeut, that the canuse might proceed. He wrote nlso to another
attorpey to demand them  But the defendant’s attorney refused
to pay them, setting up that the latter sttorney was not legally
aunthorized to rece.ve them. Execution waz then jssued on tho
judgment. Aa spplication was made in Chambers to set aside the
proceedings under the execution, and for the allowance of ihe
pleas and demand of replication This was granted, on the ground
that the defendant, having tendered the zosts, had acquired tho
right to plead under the order of A. Wilson, J., and that his pro-
ceeding was by nature of that order regular, and tho interlocutory
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judgment at an end, A formal power of attorney was then sesled
with tho corpurate seal of the plainuffs, countersigned by their
secretary, aod the costs have been demanded of the defendant,
who referred the matter to his attorney, stating that the money
was in his hands; and the attorney, being applied to, refused,
because the power-of-attorney was not countersigaed by the pre-
sident of the corporation. Ia the meantime tho plsiatiffs’ attor~
ney, spprehensive that a judgment of non-proes. might be sigaed
for want of a replication, tock issue on the pieas, nnd, a3 appears,
just in tinse, as the defendsat’s attorney had prepared to aign
judgment against him.

1t is now contended, on an application for a peromptory order
to pay these costs, that the order of A. Wilsen, J , in that respect
has bees waived by the plaintffs' takiog aoutler step (filiog &
replication). and that by the refusal to take the cesty when tea-
dered the right to them was forfeited ; and also the. no sufficient
demand of then has been made, if the plaintiffs are entitled to
recover them.

1 thiok nothing can be more vesatious than the conduct of the
defendant’s attorney in this matter. It is endeavored to palliate
or cxcuse it by representing that the plaistifis’ attorney had been
guilty of sharp practice in & precediog stage of the cause, snd
that the defendant’s sttorney wag ealy retaliating, and has & right
to ingist on the strict adberenco to rules and torms of procedure,
oud is deing no more.

1 bate not been ahle to take this view of his conduct; for 1
think that though technically e had a right to treat the iaterlo-
cutory judgmoent as set aside, the duty of paying the costs when
subsequently demanded remaiucd ; and that bis repeated refusals
to do 50, on the most futile pretecces, render it proper not only
thet bo sbouid pay them, but sbould alsv pay whatever costs the
plaintiffs have been put to in trying to obtain them,

I take 8 strong view of the duty of the judges to put down this
stylo of proce~ding, which is & prostitution of the rules aud prac-
tice, in ploce of making o proper use of them for tho due regu-
larity of proceedings, aud the proper protection of the interests
of clients.

1 will give the attorney a Zocus penelenticr, by sllowing him
forty-cight hours to pay the coots alroady demeaded, and those of
thig application ; the time to be computed from the serving of my
order. If be does not comply, then I recummend the plaintifis to
apply to the full court next week.

1 am much inclined to order the subsequent costs to be taxed as
between attoraey and client; but 1 think it better, on the whole,
a3 the matter stapds, to leave this to the court above, in case it
becams necessary for plaintifis to make application to the court.

Order accordingly.®

Dicrsox v. GRIMSHAWE.
DPla agalngt good furth—Striking oulmTerms.

Defandsnt contracted o 203} azd coptey 1o plaintiff cerltaln real catats, and cove
uanted o give porsersion within cetiain times specified. Defendant found it
neoearaly, 1 order 1o Pocovar pussessiop oY tha proparty frota s third party, o
Tequire from plaintilf ao assignment of all his Intoreat in the Inud. The deed
of ansfgument was sccordingly made by plalatiff to dafsndant. and only for the
purpoke of tho propored agtion of eyertmont. Afterwands plaintifl, pot haviag
Teceived possesaion of the ixod sccordiog o the termeof the coptract, oam-
menced &B a~tion against defendant ob bis coreasnt. Delondant pleaded, that
Defors bresc: piaintiff, by the deed already mentionad, hergsined, wid and
ssigned to detewuant all his Suterest {0 the Jand. Plaintill, wlith & full know.
indge of the facin tn order o got down at the then spproaching sxsluas for
Nonhumbeciand sod Durhem, took lssae and served notieo of telal. Aerwands
Plaintifl obtained a summons o sct asido tho plea with costs, and 10 bo allowed
10 gn Julgment a3 for want of a plea, withount pregadice 0 his notice of trial,
and that zauch notice of trial abould stacd ax & natice of assessment 0 d3mages,
the plea being agaluat good hith, or that plaictiff should, without prejudico o
the notico of triat, have lmve 10 reply on oqaitable groands the facts abore
siated  An order was made 1o sirike oot the plea, and tiving plstatifl leave Lo
#ixn judgment uniess be profesvod to Wake an order to 21ld the proposcd oquita-
ble replication ; but, under the clrcumstances, the Judge refused oo fucrther,
and allow the notice of trisl 1o stand for the amendnl alate of the pleadings.

(Chunbors, March v, 1868}

The declaration in this cause was on covenant in n deed, dated
11th March, 1862, to give plaiatiff immediate posseasion of & mitt,
and full posscssion of auother mill and of s house within two

* The attorney avaled himuwlf of the lcuz pearlentsce, and pad tho codls; 0
hat Do application 1o tho court becamie Necsssass.— Eod. 1.3

months, and to give phintff o conveynace thereof in fee simple,
and to protect hun agaiust the dower of Catharine White, siduw,
in the premises.  Averment: That defendant gave plaintiff pos-
sessivn of one mill, as agreed; that by deed made between plaia-
Qif and defendaat, the time for gimng possession of the house was
extended untill the st December, 1862, and of the residae until
wubin o month from the 17th April, 1862; that defendant gave
plaintiff possession of all but the dwelling-house and orchard.
Breach : That defendant had not given plaintiff possession of the
house, &e., nor had he given the conveyance, nor protected plain-
tiff ngainst the dower of Catharine White, but that sho kad reco-
vered her dower agsinst defendant, which had been asdigned to

. ber, and plaintiff had been evicted from the third part of the lands,

and from possession of the mills. There were slso the common
counts for moncy paid, &c.

Plen to first count: That before breach of the covenant com-~
plained of, plaintiff, by deed, dnted 19tk September, 1862, bar-
gained, scld, assigned snd grantel to defendant, hig heirs and
assigas, all his right, title, interest and possession in and w the
gaid lands apd premises in the first count mentioned, to bold in
fee simple This ples was filed and served on the 2lst March,
1864, lssuo was joiucd on the same day, and notice of trinl was
given on that day for the next assizes at Cobourg, which begen on
the 20th March.

On the 23rd March, the plaintiff raade afidavit getting forth o
capy of the agreement on which be sued, sad of the sbove decla-
ration snd pies, snd statiog further that in March, 1862, the
defendant brought an ejectment for these premises agaiast Josiah
Charles White, Znccheus White snd Catbarine White, tenants in
possession, and failed; that another action was sbout to be com-
menced against the saumo partics, but in consequence of platotiff
beiog in possession of & portion of the prewises uader the agree-
ment, the etter following was writtea by the atternoy for Grim-
shawe, the plaintiff in the ¢jectment, to the now olaintiff:

« Cobourg, Sept. 29, 1862.

+ Dear Sir,—We require your assignment back to Mr. Grim-
shawe, in order that ap cjectment may bs brought in his nams
against White, otherwige the action will have to bo brought in
your own, which 1 supnose you would rather avoid. Please siga
it at once.  This is not to affect the bargain between you.”

Plaint:T swore that upon receipt of this letter he sigaed tho
dsed in the first plea mentioned, but only for the purpose of the
cjectment

On the 24th March tha plaintilf obtained s sommodns, return-
ble on the 26th (Good Friday intervening), to set aside this first
plea with costs, and to sitow plaintiff to sign judgment as for want
of & ples, without prejudice to the notice of trial already given;
and that such notice should stand 98 & notice of assessmeat of
damages on the first count, the piea beiog sgatost good faith; or
that plaintiff should, without prejudice to the notice of trinl, have
Jeave to reply ob cquitablo grounds to tho plea as shown ia the
abstract of replication snpexed:

The sbstract stated that the deed pleaded was given as pointed
out in the affidavit charging that the use intended to be made of
guch deed was contrary to equity and good faith.

This summons vwas served oo tho 24th, snd was enlargud by the
parties {uot by tho judge in Chambers) uctil the 29th Mareh
Jast. No affidavit was filed for the defendant on shewing cause.

Moss for pleintifl.  Osler for defendant.

Drarsg, C. J.--The plaintiff, no doubi with s view to provent
hia being thrown ovr the prescnt agsizes at Cobourg, which begin
to-day, took issue on the ples he now moves fo strike out, and
gavo aotico of trial of that issue, a8 well as on the ples of **never
indebted™ to tho common mobey count. He might at the same
time, instead of inking issuc on the first ple, havo replied 10 it on
cquitable grounds, or have moved to strike it out, a3 he bas Dow
dane.

He secks, therefore, now to abandon so mrzh of bis procceding
as relates to the tnking issuo, and to hold good ris notice of trinl
as applicable to the proposed cquitable replication, to which the
defendant will be cotitled to the usoasl tme, in order ta rejoin or
to strike out tho ples, and to sign judjment on the first count
with leato to treat the notics of trisd as & uotice of asseasment of
domages.
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1 am not prepared to say that if the facts on which this applica- { that on the Bth September, 185, nn ultas flers fucias iszued aguinst

tion is grounded had not all exixted and been knuwn ty tive plaiu-
6iff when-he took issue on the first plea, that I should not have
been strongly inclined to strike cut the plea and let the uotice
stand es prsyed. But what the plaintiff did, be did with full
krowledge of the state of facts, and I think 1 cannot properly
alfow bim to change the pusition he deliberately assumed in order
to eutitlo himself to give potico of trial in that frst particular,
and yet nltlow the notice to stand.

At tho same 1ime I think the plaintif bas roade a strong and
an upangwered case agrinst the plea. 1t seeks to raise an issne
which in conscicoce and good faith tie defendant, after his attor
ney’s letter, ought not to be permitted to set up; and 1 am wmil-
ling 10 make rn ovder to strike it out, and give the plaintil leave
to sign judgment, unless he prefers to take an order to add the
proposcd equitable replication. In either event the costs to be
costs in the cause. I think 1 ought not to go further.

It ia trae that the plaintif will most probably lose the nssize.
Parties very often press this consideration for or agaiast an apphi-
cation, and it is under certain circumstances to be weighed; but it
is only to be considered as gecondary to the other matters urged
and submitted.

Qrder to strike out the first ples.®

McNioer v. Bagpe.
Judgntent—Satiyfaction— Inlerpleader—Selting aride proceedings=-Furiies.

On the 25¢h February, 1858, defeadant gase n cognovit 1o plaiatiff. On the 27ty
February. 1853, julgment was entored on the cognorit. On the 3lst March,
1853, defendant made a ¢ha tel morigage o favor of plaiatiff On the b
January, 1832, pisintsll gave defendant & curtticato of the discharge of the
Judsment.  lo 18S9, dofendsit’s bruthsr axecuted 8 mortgsge in Savor of platn-
uff for $2000. Defendant futt Cansde 1o 1858 0o the 8th Swptember, 1359, an
alas fi. fa. gonds was issuad on the judgment of Tth June 1882 an ahar
plures i fa.goods was Isxuad on the mmw judcment. A quaatity of flovr way
reized voder gliag plurees oxes on. This £ 02 was ¢lalmed by . & 8. These
upon an ioterpeader lono. between K. & 8. ay plaintifle, and the execu fon
creditor av defendant, wax directed. The jury fouud that the Sour was not the
property of K. & 8. and 20 found agsiast them. A summons was oblaluad,
calito; on plaintifls to show cause why satiefaction should not be entered un the
roll, the writs of sxecution and {aterpleader order and procecdings thereundes
et axide, and todaclare she taterplesder bond glven by K. & & to be partand
parcel of the anw s of 2. ndanl

Rdd, 1, That the execution delitor was notantitled 1o mova in the cause In which
Sudment was ahlatned sgaingt him, o xet axide the Interpleader order, &c., the
asme being betwesn the exccution creditor and stranpers 1o the cause.

Hetd, 2 That the execution debtor bad bo right ta Yo heard In the interpleader
suit, the result of which establishad nothing 1o aflect bislutereat.

Hed, ], Thattha suthority tn ose the executian detitor's pame o make the applt-
aation did nos efther 21608 1ho exacutinp dedlor's right in the malter. or ens-
Ula the persens authorized W move for thefr own relief o 3 cause to which they
were o pasties.

Heid, 4. That under the special clrcamatances of the rase, defendant wax not ene
titled to have the summ-ns wade absolule, oven 10 the oxtent of havisg satls-
fact}on entored oo the roll.

Beld, 5. That the spplication todaclaro the Interplesder bond assets of the cxeca-
tion dedtor, would, If grantsd. be not anly an extension of the equitable juris.
diction of a comumon law judge, but o Jtself uttesly unwarzastable.

{Charsbers, March 31, 1564.)

Tho defendant obtained s summons, calling on the plaintiff to
show cavse wby a writ of alias gluries fi. fa. against defendant’s
goods, issued in this csuse, and all preceedings had thereunder,
should not bo set 2side, and satisfaction entered on the judgment
roll; sud to sct aside an interpleader order herein granted, sad
dated 16th January, 1863, which dirceted sn 1ssuo between Benj.
Stedman and Thomas Kelso as plaintiffs, and Joha McNider as
defendant; and to rescind nll proceedings had, and the judgment
entered thereon ; and to declarc the interplender bond given by
Stedmnn aml Kelso te be psrt and narcel of the assets of the
defendast ; and that MeNider should be precluded from enforcing
that bord. on the grounds that the judgmeot in this cause waa
discharged by McXider before the issuiag of the said olias pluries
flers facias: and that the judgment was {raudulently prosccuted
by McNider as sgainst defcndant, snd as kgsiast Stedman and
Kelro.

It appeared that judgment in this cause wa  _.cred on tho 27th
February, 1898, on s cogaovit dated the 25th »f the ssme month;

* Plalntiff after the enter of the record astruck out the jlas, and had » vargdice;
bat hie prooredings 1o the Wrm Hllowing (1asd terz) were set xsido for drrogu-
tarjty~~Xps. L. J.

goods ; and on the Tth June, 1862, an alius pluries fiers fucras wag
issued, uader which, it would seem, fifty-two barvels of flour wero
seized ; that Stedman and Kelso claimed them, and oa the 15th
January, 1863, an interpleader order was made to try thesr right
to this floar, in which they were made plaintiffs, and the above
named pinintiff was wade defendrot; that at the following assizes
the trial was postponed Ly Stedman and Kelso, on the ground that
the defendant Baker wns a material witaegs for them; that the
cause was tried at the then following asmuzes, but without defen~
dant's testimony, and o vendict was rendered for the plawntiff in
this case against Stedmno and Kelso, and judgment was eatered
thereon on the 1st December, 1863, and execution issued for costs.

The principal foundation for this applicatioq was, that the plain-
1iff signed and guve to the defendant a paper in these words: I
do bereby certifg that & judgment rendered in the Queen's Bench
in fuvor of John McNider agatnst William Bnker, for the sum of
£213 63, and registered in the Regiatry office of the county of
Hastings, has been discharged  Dated Belteville, 12th January,
18569." This was witnessed by Morgan Jellett, who made uﬂidavi{
of 1ts execution on the same day, before his brother R. £, Jellett,
in whose writing the original was drawn.

The defendant siso, on the 31st March, 1838, executed 5 chattel
mortgage to the plaintiff, covering a large amount of personsal
property, among which was all ti3 household furniture, to secure
the full sum of £244 9s. 1d. with ioterest, payable on the 30th
June then pext, which mortgage was filed the next day in the
proper office.

The defendant represented in his affidavit that he gave this
mortgage, at plaintiffs’ request, in satisfuction of the judgment,
and not as collateral security ; nud that the plaintiff thereupon
gave him the above discharge. The defendant awore he neglected
to register this discharge, though it was sworn to for registration
by the very attorney who issued the writs of execution in faver of
piaintiff against bim.

The defendant also swore that thig chattel mortzage was after-
wards fully satisfied, and that he recollected distinetly having a
settlement with the plaintff early in 1859 ; that he procared his
brother-in-law to give pismtft & mortgage for nbont $2004, which
plaintiff accepted in full payment of all defendant owed him, as
well as to cover cortain advances which plaintiff was to make, nnd
did make ; and that be {defendant) left Canada in November, 1832,
and wos then largely indebted to Stedman and Kelso.

The summons wag granted on two sffidavits; one merely stating
the proceedings in an interpleader guit; the other, mado by Kelso,
stating the fact of plaintiff’s judgment, and that it was « fully
poid and discharged,” as sppears by the writing already set out;
that the defendsnt abscouded from the Province abeut the 21st
November, 1862, being then largely indebted to Stedman and Kelso,
and that heis still indebied to them in the sum of $7000; that when
ho absconded be left bebind bim, among other things, abont fifty«
two barrela of flour, all of which were seized under the alias
plurier fi. ja. in this cause, which was issaed by Morgan Jellett
while plaintifif and defendant were absent from this Province;
that bo end Stedman claimed the flour; and, after atating tho
result of tho interplender suit, he gaid that Robert P. Jellett, who
wag attorney sod counsel for the present plaiatiff, threatened to sue
them on behalf of plaintiff. ou tho Yond which they gave to the
plaintiff auder the terms of the intorpleader order for the payment
of the value of the flour, if the issue were decided against them.
He further stated that be applicd to defeadant for authority to uso
bis name in an application 20 sct aside the alias plures £ fa , and
received an snswer giving bim authority, aud stating that the
judgment had been paid and satisfied.

The defendany, ia bis affidacit, atated he had authorized Stedman
and Kelso to use Ins nswme io this application.

. B. Morphy for plaintiff. Jokn Boyd for defendant.

Draren, C. J.—1 have not been able to find any authosi*y for
an ¢xecutiop debtor morving, in the cause in which judgment bas
heen recovered agaitst him, to set aside aa interpleader order, the
issue and judgment therern, and the execution founded op such
judgment; which order and subsequent proceedings wero beiween
his judgment creditor and certain strangers te the first cause, who
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claimed to own goods which had been taken in execution as the
property of the execution debtor,

The cxecution debtor has not, that T can perceive, the slightest
right to be heard wn the interpleader suit, the result of whi *h can
cstablish nothiog to affect his interest, or that of any one Lut the
parties to it.

As this is the defendant’s application, it must, I think, as to all
relating to the interpleader suit, be discharged.

It neced hardly bo said that the autherity given to others to use
the defendant's name to make the appliciuon, will not either
extend his right in the matter or enable Stedman and Kelso to
move for their own relief in a cause to which they are no parties.

I dixclaim all idea of treating this as the application of any one
but the defendaut, or as esabling other questions to be raised,
excepting such as it is competent for him to raise.

Moreover, if I felt at hberty to deal with the application in
reference to the ioterests of Stedman and Kelso, which I do not,
1 shuuid hold that the application must fail; because it is found
by the jury that the flour in question was not theirs; and itis
sworn by W.S. Bowes that tho grain of which this flour was
made was bought from one Woodward by the plainti¥ (gu., if de-
fendant be not meant), and that it was out of this lot of grain that
;;lt: flour was made, and not out of any grain of Stedman aud

clso.

It remains, therefore, for me to consider the first branch of the
summons.

The judgment was for £213 5s. The chattel mortgage was
for £244 93. 1d. The affidavits of R. P. Jellett and of the plain-
tiff explain this differenco by stating in substauce that the mort-
gage was for the same debt as the judgmeat, with interest and
costs, anud 8100 which plaintiff paid Mr. Jellett on gefendant's
account. The fifth paragraph of Mr. Jellett’s affidavit, though
confusedly expressed, leaves no doubt in wy mind on this subject.
The plaintifi ’s affidavit throws uo light on the subject [t appears
that the plaintiff went to Europe in the spring of 1839, as he
says, soon after the giving of the chattel mortgage. I think be
must mean, after the giving of the discharge, which is dated 12¢h
January, 1859; whereas the chattel mortgage bears date 3lst
March, 1858. The coucluston I draw fivus these facts is, that the
plaintiff, in January, 1839, was content to rely for security on the
chattel mortgage, nod thereupon gave the dischburge of the judg-
ment ; and if tho matter rested there, I think the plainuff could
pot resist successfully the application to set aside all or any exe-
cutions subsequently issued to enforce psyment of the judgment.
But in the seventh paragraph of Mr. Jellett’s affidavit, he swears
that some montbs after the plaintiff’s departure from Canada, he
had a conver:ation with the defendant as to the chattel mortgage
raaping out, and as to the impracticability of renewiug it in the
plaintiff 's absence, and as to it not covering cordwood, which was
constantly replacing that mentioned in the mortgage (the mill
being dr-ven by steam as well as by water power), when defendant
said, ¢ Why not issue an execution on the judgment? I have
never discharged it and it is still in force.” Whereupon, with the
full knowledge and consent of the defendant, he (R. P. Jellett)
did, on the 8th September, 1859, issuo on the said judgent an
alias fi. fa. against defendant’s goods, aud caused it to bo placed
in the sheriff's bands, uad Le allowed the chattel mortgage to run
out. In the pinth and tenth vparagraphs of Nr. Jellett's affidavit,
he states, upon information, certain declarations of the defendant,
quite inconsistent with his prescot contention. 1 do not accept
this as proof that the defendant made such declarations; but the
deferdant, in bis afiidavit in reply, passes the statement without
notice : nor does he deny the conversaticn stated by Mr. Jellett,
further than by swearing that he never gave Morgan Jellett or any
one clse nothority to sdize on or sell the goods or any part thereof
in dispute in ti.o interpleader suit, nor to seize or scll any goods
under the writ of exccution under which said goods were scized
and sold. If this be taken, as 1 thiok it must be, as an admission
that the plaintiff was at liberty to procced to recover on tho judg-
maent, and to abandon the chattel mortgage, there is an end of the
defendant’s case, which rests on the written discbarge of the
judgment alone. Agamn, ip the defendant's letter of the l4th
December, 1963, wnitten to plawntfi's brotber, defendant, while
assertiog that the judgment was satisficd, never once alludes
to the chattel mortgoge.

Bat the defendant farther swears, ns already set out, that early
in 1859 he got hit brother-in-law, Willinm Gould, to give the
plaintiff a2 mortgage; und he says that the money thensadvanced
by plrintff to hia, together with bis previous indebtedsess,
amouated to o sum between £400 and £500, which mortgage * he
believes the plaintiff hag foreclosed ”* Ia reply the plaintiff sweare
that when he took the Gould mortgage, whioh secms to have been
early in 1859, ho advanced £200 in addition to the defendant’s
previous indebtedness, aond as a gecurity for this advynce, aad an
additional security for the other sums due, and not as a payment
or discharge of the securities on defendaunt’s chattels; that the
Gould mortgage contained no covenants, and it was agreed that on
cale of the mortgaged property plaintiff was to account to defen-
dunt for tho amount realized, and no more. that the defendant
continued to pay intercst half-yearly on the whole debt, up to
August 1862, in tho latter part of which year be left Canada.

There are statoments in the affidavits which are well calculated
to give rise to a suspicion that the defendant, besides giving secu-
rity to the plaintiff, had in view the covering his property from
other creditors. The conversation sworn to by Mr. Jellett, and
not denied by the defendant, and seme expressions jn defendant’s
letter to the plaintiff 's brother, tend strongly that way.

1f it were 80, it would not help the defendant's present applics-
tion, nor indeed any application having his relief in view.

But 1 feel it unnccessary to enter into a closer consideration of
such statemcnts, as, after all, the defendant’s claim to the relief
sought by the first part of the summons rests upon the efficacy of
the discharge. There can be no doubt the defendant might waive
it, and, according to Mr. Jellett's statement, he did waiveit. He
pever registered it nor advauvced it till guite recently, and even
now he farnishes it as o weapon for others to use in his name,
rather than sct it up on his own bebalf. Though he professes to
have paid the amount of the chattel mortgage, he does not say
cither how or when. If bsfore he absconded, why did be continue
to pay the interest up to the end of the last half-year prior to his
leaving? If since, he could not have forgotten by what chanuel
be remitted the money. Added to which, his letter of the 14th
Dccember, 1863, shows pretty clearly he had no meaus of payment
after he left.

To my mind the primad facie casecs of the dischurge of the judg-
ment is so far met and displaced that I ought pot to act upono it;
and so far as, by a comparison’of tho different and oonflicting
statements, it is possible to arrive at a conclusion, I think the
weight of the testimony i3 in favor of holding that the chattel
mortgago never wes paid, but lapsed or expired, and the judgment
rematoed as security in lieu of it.

1 am of opinion, on the whole, that this summons mus¢ be dis-
charged with costs.

1 havo omitted to notice one part of the summons, which asks
that tbe interpleader bond given by Stedman aod Kelso (and, as I
gather, to the pinintiff ) should be declared part and parcel of the
agsets of the defendant Baker. This ~vould be an exteusion of the
cquitable jurisdiction of & comwmon law judge, not only unprece-
deated, but, it appears to me, utterly unwarrantable

Sammons discharged, with costs.

CHANCERY.
{ Reported by ITexRY O'BRIts, Esq., Barrideral-Law.)

Avstiy v, Storr,
Mortgagor and mortgagec—Destruction of durldings by fire~Application of

insurance money.

A3 botwaen mortpagnr and mortgagee, where bulldings on mortgaged premises
onvered by losurance are dostroyed by fire, and tho insuranco money it paid to
the mortgageo with the cobrent of the mortgagor (there being no provision in
the mortgage 2s to its application) i fore the prindpat money beemes Goe (and
in this caze after 09 Intereat had accrued duc) the mortgages i pot bound to
apply this money on the mortgage, asof the time he receivea %&. but mzy expend
{t on the property or may hold it in llen 6f 90 much of the security asir covers,
being. howcever. in the latter casc, bound to apply it eventually on the money
found due oo tho morigage.

On the 13th April, 1864, the plaintiff filed a bill for the foreclo-
sure ot sale of certain property, setting out two several mortgages
made by the defeadant to the plaintiff. It appeared from the bill
that the buildings on the premises were insured for $1200, and tho
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policy assigned to the plaintiff; that theso builduigs, subsequent | 1863, and judgment given sustaining the appeal. The judg-
to the assiznment of the pulicy to the plaintuff, and after some . l

" . ment has pot beea reported. It is a very impurtant case, and
stalments of interest had becotie due, were destroyed by tire, that | . -0 should 1
the «um of $1000 was paid to the plaintift i fall of the policy by (B8 WO brought the activn we shou ' ike t know the grounds
an arrangement between the parties,  That the time for payment | of fuilure,  Will you have it published for us. We find your
of the principal money sceured by the mortgage had not expired, paper is of a vast deal moro service to us, country practitivoers
but that certain instalments of iaterest, awounting to $620 were i I i ’ r W ’
overdue and unpaid, than the reports, such ag they are, of the reporters. 0

The defendant demurred to this Lill fur want of equity, in that | would except the reporter of the Q. B.
the amount of insurance money received by the plaintiff should

td v Q
have been applied by him in payment of the'interest due, and if so S Yours truly. Sunscrisess.
applied there would be nothing due on the mortgage, and no right |  Guelph, June 8, 1864,
of forcclosure. _—
The demurrer was, however, overruled. The defendant then y sos :
filed a notice disputing the amount of the plaintiff’s claim, We have not space for the decision to which our corres-

On settling the minutes of the deeree before the regi-trar, there | pondent refers. It wil! probably be rublished by the regular
being no incumbrancers, it was contended by the plaintiff that the | reporter of the Court. We have seer the judgment aud have

account should be taken of the whole amount of the mortgage s aetl : H
p D : 3 ts J
moneys and interest up to the day ordered for payment, and that o objection for the information of ous correspundents to state

the £1000 should then be credited. The defendsnt, on the other the substance of it. The Court held that there was no money
hand contended that the first gale of interest which had acerued | received by the defendants, Heward and Roche, for the

due before the $1000 was reccived, should be paid out of that s s .
money, and the balance of it applied to the reduction of the prin- plaintiffs use. Tho money neser was in their hands. All

cipal 2o fer as it went, or that this §1000 should bear interest in they had was authority, the one as directur and the other as
the hands of the mortgagee for the benetit of the mortgacor, at the | manager of the Canada Agency Association, to draw in faver

rate of ten per cent. per annum, being the rate of interest reserved | o partics entitled to receive it, upon the funds of tha. asso-
in the mortgages, or at the ordinary rate of six per cent. iation 1 . . o 2300
'The mortgages were in the common form There was, however, | ¢iation ludged in the bank, in this instance for $800 in the

a covenant in one of them tqQ insure the buildings on the premises, | whole.  Defendants, in doing what they did, in no wise acted

and keep them insured.  There was no covenant to rebuild in case | 44 individuals personally responsible, but solely as the officers
of destruction by fire.

The point being, as was concidered by the registrar, a new and of tho company. The evidence wholly failed to establish any
important one, he desired that it might bo spoken to by counsel | privity between plaintiff and defendants in respect of the
befure Ins lordship the Chancellor, before whom the demurrer Was ) money cluimed, and without such prisity the action conld
arzued, which was accordingly done on the 14th June, 1864. intained. If tl a f rfull

Roaf, for the plaintiff, referred to an ansupported note in David | Dot -be maintained. the money sued for was wrongfully
son’s Precedents, vol, it. p 784,  Butit was acknowledged on both | detained it was so detained by the company. The action
sides that no direct authority could be found upon the point. should have been brought against the company and not

O Brien for the defendant, . .
. t ficers —Eps. L. J.
Vaxrovcusrr, C.—I agree with Mr. Roaf that, under the cir. nagoinst 18 oliicer

cumstances of this case, the mortgagee is entitied to interest, with-
out any abatement in consequence of his holding the ivsurance
money paid over to him in respeet of a portion of the mortgaged
premises.  The insarance money stands, or should stand, in lien of - o . _
s0 much of the secarity as it covered. It should properly be used To tue Eprrons of Tue Lrrex Caxapa Law Jounyat.

to replace the propertvy in the position, as nearly as possible. in . . N . '

which it was at the time of the lllre. The mortgagee is entitled to | 1+ T beliese t.ha.t. D E.\glaf\d, 8 well a3 in Canada, there
have it expended on the property  The mortgagee, unless by ex- | has to be a preliminary examination passed before call o the

press stipulation, cannot, 1 apprehend, himself Iny out the money, | yar?  Counld you say what kind of an examination it is—
ut all events when he is not in possession of the premises. Neither,

1 think, can he invest it in any other way without the assent of what are the subjects ? . .
the mortmagor.  Here the mortgagor consents to the mortgagee [ 2. Y understand that after haviog served tho requisite term

taking the insurance money. Noarrangement was made in regard I ynder articles in any of the Colonies and passed the exami-
to the use or application of it. 1t remains idle in the hands of the . there, one can ret admitted to practice in Ensland
mortaagee, who, if he retains it, will be bound, however, to apply | BaN0D there, g6l adm br. 1o Lagl

it in reduction of the amount found due to him on his mortgage. = | by paying the difference between the fees in the Colonies and
Deceree accordingly.® | in England? Could you say witether the costs of the stamp

- I - = | on the articles, which I think is about £80 sterling, isin-
GENERAL CORRESPONDENCE. cluded, as weil as the fees paid at the time of admission or

Right of Colonial barristers {o b¢ called te the bar in England.

call?
The U, C. Reporis— Moncy had and received. If you wyuld answer the abuse yuestivns you would much
—— oblige
To Tue Loitor or THE Urrer Caxapa Law Jourxar. Yours obediently,
—_ Wy, WiLpe,

GeNTLENEN,—Logan v. Hlacard el al, tried in the County| June 27th, 1864.
Court of Wellington, judgment for plaintiff, defendant ap-
pealed 1o Commnion Pleas, argued in Easter or Trinity term, | [1. Wo believe that in England there is no preliminary

- examination of a compulsory character before call to the bar.
e b TR Pt thy s g sty o, 2 | We have sumo recullection of n solautary esamination being
that the m TIgag 7 intght have the benefit of Interest ~ Mortgazors shuuld how. | required, with a view to prizes, &c., but we are unible to

vver, protect themeclvee by inserting a provision in the mortgage that Snsuranco . . . .
woney should v apphicd Snen recerned.” 6% state the natare of the examination or anything about it.
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2. We are not aware of the right of a colunial barrister to
be called to the bar in England. Weo knuw that something
of the kind was at one time contemplated by one or more of
the Inns of Court, but whother anything was actually done
or not wo cannot say.

Wo trust some of our English cotemporaries, or others bet-

ter informed than ourselves, will be goud enough to eniighten
us.—Ebs. L. J.]

REVIEW.

A Pracricar Treatise oN toe Orrice axp Dcries or Coro-
NERS IN UPrER CaNaDa, wiThH AN APPENDIX oF Forus, By
William Fuller Alves Boys, LL.B., of Osgoods Iall, Barris-
ter-at-Law. Toronto: W. C. Chewett & Co. Price $2.

In the first year of the Law Journal (1855) we gave to the
public a brief treatise on the Office of Curoners to meet an
acknowledged want. We sought at the time to induce some
medical gentleman, who had served in the office, to assist us
with some practical hints, such as his professional knowledge
and experience would bave enabled him to do. Such assist.
anco was not given, and the work, a serial publication limited
as to space, was nccessarily an outline, and many important
branches of the subject were not noticed. English works on
the subject are of little practical value to us in Cavads, and
none of them keep pace with the progress in the science of
medicine. Jervis on Coruners’, the best of the English works
dues not embrace all the subjects cunuected with the office,
and up to this time thero has been no reliable vade mecum for
coroners. It is with peculiar satisfaction we direct the atten-
tion of our readers to Mr. Boys’ work just published. It
embraces the whole subject of the Coroners’ judicial duties,
snd supplies all that is pecessary for a Canadian Curoner to
know. Were it in our power to aid the cicculation by any
testimony of our approbation we would almost be at a loss for
terms sufficiently strong and ewphatic. In our judgment it
14 yue of the must comprehensive works on Coroners extaut,
or no Euglish work contains all the suljects Mr. Boys has
dealt with. We cannot do more than give a very brief analysis
of ite contents, but the most cursory examination will show
the ability with which it is executed.

Part 1. is divided into five chapters as to the office and duties
of Corcners generally. It treats of the aatiquity of the office,
their qualification and mode of appointment, the duty and
authority of Coruners as conservaturs of the peace, in inquests
of deaths, fire inquests, &e., of their general jurisdiction and
Jurisdiction in particular cases, their fees, exemptions, rights,
privileges, &c., and their liabilities for misconduct in office.

Part I1. deals with the office and duties of Curoners in par-
ticular, and coatains thirteen chapters.

Chapter 1 treata of cffenders, who may commit crimes, in- |

fants, and as to ignorance, misfortune, &. Chapter 2, of prin.
cipals and accessories; and, Chapter 3, of crimes which come
under the notice of coroners, as murder, manslaughter, infan-
ticide, excusable homicide, justifiable homicide, &c. ey

Chapter 4. A must important chapter on puisons, mioeral,
vegetable aud animal, classified and treated of in detail.

Chapters 5, 6 and 7, treat of wounds and bruises, the by-
drostatio tost and the blood test.

Chapters 8 and 9, relato to Jeodands, flight and forfeiture.

Chapter 10 contains a very valuable condensation of the
law of evidence, under the usual heads: competency of wit-
ness, primary evidence, presumptive evidence, hearsay evi-
dence, relevancy of evidence, leading questions, proof of
hand-writing, proof of documents, &e.

Chapter 11, on the Coroner’s courts, seems to exhaust the
subject, and the particulars are too long for enumeration. The
section in this chapter, ** Viewing the Body,” will be found of
eminent practical value, and the same may be said of the long
section on medical testimony.

The proceedings subsequent to the inquest, and the subject
of fees, are fully treated of in Chapters 12 and 13, and the
appendix furnishes no less than 126 valuable forms required
for the Coroner’s use. Reference to the work is facilitated by
a very good index. In fine, we must congratulate Mr. Boyson
haviog given to the public a work of no ordinary merit, and
countaining in & small compass so much information on the
subject of which it professes to treat.

Not only to the Corener, but to the medical man and to the
Magistrate will the work be of great value. Chapters 1 and
10 contain matter most necessary to be known by Magistrates,
and which is scarcely noticed in works accessible to them. We
aro sorry, however, to learn that only & small edition has been
struck off—not more than safficient to supply two-thirds of
the Coroners in Upper Caunads, and the price is put far t00
low to secure & money compensation to the author on such
an issue. A second edition we are satisfied must be speedily
called for. Parties desiring the work should make early
application.

The book is well and clearly prioted, aud indeed got up in
a style equal to English publications, and dues much credit
to the enterprising and eminent law publishers, Messrs.
Chewett & Co.

APPOINTMENTS TO OFFICE, &c.

CORONERS.
GEORGE J. 1, SPENCER, Fsquire, M D., Assoclawe Coroner, United Countlos
of Fruntenac, Lennox and Addingten. (Gazetted Junell, 1864 )
LLEWELLYN OLIVER, Esquire, M.D., Associate Coroner, County of Simcoe,
(Gazetted Juno 18, 1861 )

REGISTRARS.

DUNALD FREDERICK CAMPBELL, Esquire, to bo Reglstrar of the Connty
of Pecl, In tho room and stead of Solomion Brega, Esqulre, resigned. (Gazetted
Juune 18§, 1864,

TO CORRESPONDENTS.

“P.W.K” Thanks—shall publish it next izsue.
Scas cribzR,” and “ Wx. Wine,”’ under General Correspondonce, p 105.



