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RICHARDSON v. SABINS.

Conveyances of Land—Action to Set aside—Improvidence—
Undue Influence—Lack of Independent Advice—Evidence—
Ante-nuptial Agreement—Invalid Marriage—Consideration—
- Provision for Child of Parties.

Action to set aside certain conveyances of land made by the
ntiff to the defendant, on the grounds of improvidence, undue
fluence, absence of independent advice, and other grounds.

he action was, tried without a jury at Belleville.
. G. Porter, K.C., for the plaintiff.
Gideon Grant, for the defendant.

- BRITTON, J., in a written judgment, said that the plaintiff was
unmarried man and was the owner of a farm subject to the
fe-estate of his mother. ' The defendant was a married woman,
yut supposed she had obtained a divorce from her husband, and
went through a ceremony of marriage with the plaintiff. Before
supposed marriage, the parties made an oral agreement that,
psideration of the marriage, the plaintiff would convey his
or a portion of it, to the defendant; but no conveyance was
od before the marriage ceremony. A considerable time after
ceremony, and after the death of the plaintiff’s mother, the
tiff conveyed the farm to the defendant; the deed was exe-
ted on the 12th August, 1909. There was a second conveyance,
1t merely to confirm the first.

34—14 o.W.N,
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The learned Judge found that there was no undue influence
such as ought to vitiate the conveyance. He referred to Collins v.
Kilroy (1901), 1 O.L.R. 503, per Maclennan, J.A., at p. 504.

The transaction was not an improvident one for the plaintiff;
a lease of the farm to him for life was to be made by the defendant,
and this she was willing to do.

As to obtaining independent advice, the parties thought they
had all the necessary advice. The conveyances were drawn by a
solicitor, who was acting as much for the plaintiff as for the
defendant.

There was a third conveyance, made because in the earlier ones
no provision was made for the daughter of the plaintiff and defend-
ant. The third conveyance made the defendant a trustee for this
daughter.

The third conveyance was voluntary, and was not supported
by the ante-nuptial agreement. The plaintiff did not understand
the true meaning of it. It was not obtained by undue influence,
but was executed by mistake of both the plaintiff and defendant.

The third conveyance should be set aside and the registration
thereof vacated.

The action should be dismissed as to the other two convey-
ances.

As suceess was divided, there should be no costs.

Favconsringe, C.J.K.B. JuLy 26TH, 1918,
*CAMPBELL v. MAHLER.

Contract—F ormation—=Sale of Goods—Telegrams—Bought and Sold
Notes—Statute of Frauds—Letter Repudiating Contract neper-
theless Evidence to Satisfy Statute—Omission of Statement of
Time for Payment—*Terms Usual”—Custom of Trade—
“Shipment Opening Navigation”—Breach of Contract by Ven-
dors—Damages—N ominal Damages—Costs.

Action for damages for breach of an alleged contract for the
sale by the defendants to the plaintiffs of a car-load of evaporated
apples.

The action was tried without a jury at London.
G. 8. Gibbons, for the plaintiffs.
R. G. Fisher, for the defendants.

* This case and all others so marked to be reported in the Ontario
Law Reports.
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FavconBrIDGE, C.J.K.B., in a written judgment, said that the
tiffs, carrying on business in Calgary, Alberta, asserted that
had bought from the defendants, through Nicholson & Bain,
nts for the defendants, a car-load of apples, which the defendant
d to ship in accordance with the contract.
~ The contract was said to be evidenced by: (1) a telegram of the
~ 14th October, 1914, from N. & B. to the defendants saying that
N. & B. had sold the plaintiffs a car choice winter pack at 5 cents
- fifties, 514 for twenty-fives, including commission—shipment
ning navigation; (2) telegram from the defendants to N. & B.
“the 16th October, “ Accept price;” (3) sold note sent by N. & B.
the defendants on receipt of telegram, 16th October; (4) bought
~ note sent on the same day by N. & B. to the plaintiffs; (5) letter
of the 20th October written by the defendants to N. & B. on
‘receipt of the sold note, objecting to terms mentioned in sold

- If the terms of the contract had not sufficiently appeared by
 the telegrams and bought note, the letter of the 20th October
would supply a sufficient memorandum to satisfy the Statute of
jj[g’uds, notwithstanding that it contained a repudiation of the

ntract by the defendants—the question is not one of the inten-
of the person signing the document, but merely of evidence
inst him: Bailey v. Sweeting (1861), 9 C.B.N.S. 843, and other
cited in Benjamin on Sale, 5th ed., pp. 266, 267.

The omission of the particular mode or time of payment does
ot necessarily invalidate a contract of sale: Valpy v. Gibson
7), 4 C.B. 837.

Correspondence between the defendants and N. & B. con-
ed up to the end of 1914, the defendants always insisting on
ment for the car when packed, but eventually offering to take
yment as of the Ist January, 1915. The plaintiffs always
ed upon their contract.
The contention of the defendants that “shipment opening
tion” could mean anything but the opening of navigation
915 was absurd—if they failed to grasp the obvious meaning
~of the first telegram, their misapprehension could not affect the
ralidity of the contract.
In the bought and sold notes, the only reference to payment
in the two words used—“Terms usual.” The effort to shew
custom of trade by which these words meant payment at the
of the sale or payment before shipment, failed.
s to damages, the measure was not the price which the plain-
s had to pay at the time for shipment of the apples—say from
ddle of April to the middle of May, 1917. When the plain-



350 THE ONTARIO WEEKLY NOTES.

tiffs found that the defendants would not carry out the contraet,
the plaintiffs ought to have gone into the market and done the
best they could with a similar contract. There was no evidence,
except of the most general kind, given on the plaintiffs’ behalf of
any praticular rise in price from that time on up to the end of the
year. The defendant Mahler swore that he could have bought at
a little less when he objected to the contract; that the prices
remained low up to March, 1915, when they went up about 2
cents.

The plaintiffs were therefore entitled only to nominal damages.
There should be judgment for them for $5 damages with costs
upon the County Court scale, without any set-off of costs. The
defendants should be deprived of a set-off because they broke
their contract without any reasonable or valid excuse.

CampBELL V. CAaMPBELL—HOLMESTED, SENIOR REGISTRAR, 1N
CHAMBERS—JULY 23.

Husband and Wife—Alimony—Interim Allowance—Earnings of
Wife—Means of Husband—Assignment by Husband for Benefit of
Creditors—Quantum of Allowance—Date of Commencement of Pay-
ments—Delay in Delivery of Statement of Claim—Interim Disburse-
ments.|—Motion by the plaintiff in an alimony action for an order
for interim alimony and disbursements. The motion was heard
by the Senior Registrar, sitting in the absence of the Master.
The Registrar, in a written judgment, said that the defendant
(a practising physician) contended that, because his wife, the
plaintiff, had been earning money by working as a milliner, she
was in no need of support. Prima facie a husband is bound to
support and maintain his wife; and the fact of the existence of a
suit for alimony does not ordinarily relieve him of that obligation
pendente lite. Having regard to the position in life of the parties,
the husband was not entitled to be relieved from his prima facie
obligation because his wife, in her dire need, had resorted to
manual labour to gain a living. The small pittance which she
had earned, even if it were a certain and permanent source of
income—which it did not appear to be—was insufficient to main-
tain her in the position to which she was entitled as the wife of the
defendant. The defendant had not made out that he was desti-
tute of means, nor that the plaintiff was in no need of support.
The fact that the defendant had made an assignment for the
benefit of creditors was no reason for refusing to make the order
asked. The defendant should pay the plaintiff $14 a week interim
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ny. As there had been an apparent, but unexplained, delay
month in filing the statement of claim, the interim alimony
run from the service of notice of this motion: Parish v.
ish (1912), 4 O.W.N. 105. The defendant should also pay the
intiff’s solicitor forthwith $30 for disbursements. J. H. Ham-
nd, for the plaintiff. Grayson Smith, for the defendant.

Vicror v. Romovitz—BrirTON, J.—JULY 24.

'»endo'r and Purchaser—A greement for Sale of Land—Fa?,lure of
pt to Prove Abandonment by Purchaser—Agreement as to Col-
on oj Rents and Payment of Disbursements—Account—Specific
ance—Costs.]—Action for a declaration that a certain
ement is unenforceable and that the defendant has forfeited
rights thereunder. Counterclaim for an account and specific
ormance of the agreement. The action and counterclaim were
d without a jury at Toronto. BrrrToN, J., in a written judg-
, said that the agreement was for the sale by one Raffleman,
plmntlﬁ ’s assignor, of certain land to one Beck, the defendant’s
signor, for $1,850. The money was payable in mstalments, and
became due in 1915. The defendant alleged that there was an
ngement between him and Raffleman that Raffleman should
ect the rents, pay the taxes, make the other necessary dis-
ments, and ‘“‘carry the property’”” until after the end of the
r for some other reasonable time, and give an account to the
dant of amounts received and paid out. The plaintiff had
It with the property in a way consistent with such an agree-
t. Upon the evidence, the case was not one in which an
ndonment or forfeiture should be declared. The defendant
d his willingness to carry out the purchase according to the
ment, and asked for an account of rents and profits and
fic perfonnance of the agreement. The defendant was
ed to a judgment for specific performance. The plaintiff
d pay the costs, fixed at $100, and that amount should be
ted from the purchase-money to be paid by the defendant.
count having been rendered, there was no need for a refer-

ary as to title, if deemed necessary by either party. J. M.
son, for the plaintiff. H. H. Shaver, for the defendant.
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DISTRICT COURT OF THE DISTRICT OF NIPISSING.

PowgLy, Dist. Cr. J. JuLy 10TH, 1918,
YOUNG v. CANADIAN PACIFIC R.W. CO.

Railway—Animals Killed by Train—Defective Cattle-guards and
Fences at Level Highway Crossing—N otice—F ailure to Repair—
Cattle Lawfully on Highway Getting on Railway Tracks—
Prozimate Cause—Liability—Railway Act, R.S.C. 1906 ch. 37,
sec. 294 (4)—9 & 10 Edw. VII. ch. 50, sec. 8. -

Action to recover the value of a cow and two heifers belonging
to the plaintiff, killed on the 29th May, 1917, by a passing train on
the defendants’ line of railway in the township of Humphrey, in
the district of Parry Sound.

The action was tried without a jury.
W. L. Haight, for the plaintiff.
J. D. Spence, for the defendants.

Powery, Dist. Cr. J., in a written judgment, said that the
animals got on the railway lands within a short distance of the
plaintiff’s property, at the north side of a level crossing of a high-
way, by reason of the broken condition and nonrepair of the
cattle-guards and of the defective condition of the portion of the
east fence turned in towards the cattle-guards or railway track;
the animals were killed on the railway track at a considerable dis-
tance north of this crossing.

The defects were such as to allow the cattle to pass easily upon
the railway strip, and had continued for some weeks; the defend-
ants had ample notice and ample time for making the necessary
repairs, but had failed to perform their manifest duty, as required
by sec. 254 of the Railway Act, R.S.C. 1906 ch. 37, and the
amendments thereto, 9 & 10 Edw. VIL. ch. 50, sec. 5, and 1 & 2
Geo. V. ch. 22.

The animals were not breachy, and would not have got on the
railway if the cattle-guard and fence had been in proper repair.
The defective condition plus the neglect to repair was the proxi-
mate cause of the cattle being on the railway lands and of their
being killed. Under sec. 427 (2) of the Railway Act, the defend-
ants were liable to the plaintiff for the value of the cattle killed,
unless relieved by the provisions of sec. 294 or 295 of the Act.

The defendants relied on sub-sec. 4 of sec. 294, as amended
and re-enacted by 9 & 10 Edw. VIL. ch. 50, sec. 8, that is to say, the
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ja.ntas maintained that the animals got at large through the
nce or wilful act or omission of the owner or custodian of

coordlng to the local municipal by-laws, the plaintiff’s cattle
not improperly on the highway, from which they got upon

b-sectmn 4 of sec. 294 places on the defendants the onus of
blishing that the animals got at large through the negligence,
‘act, or omission of the plaintiff, and requires the defendants
blish this in every cast in which they seek to avoid liability
killing of cattle at large on the railway track (not at a
ing) ; but it does not follow that in every such case in which
ea is established the defendants must be relieved of liability
damages.

The plaintiff was justified in assuming that the cattle-guards
ences of the railway were in proper repair when he allowed
tle out to graze. It was not his duty to fence against the
y nor against the highway. To allow the cattle out on his
. premises to graze, at the end of May, was a necessary and
wral and reasonable thing to do; it was what was usual, daily;
cattle were quiet and inoffensive; he did not at the time
e any danger to his cattle; and the act of the plaintiff was
one for which he should be blamed, nor was the act even
otely the cause of the cattle getting on the property of the
ay company where they were killed.

Reference to Higgins v. Canadian Pacific R.W. Co. (1908),
0.L.R. 12, 15; Palo v. Canadian Northern R.W. Co. (1913),
O.L.R. 413 McLeod v. Canadian Northern R.W. Co. (1908),
,L.R 616.

Judgment for the plaintiff for $200 and costs,






