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PREFACE
TO THE SUPPLEMENT.

The Criminal Code ami the Canada Evidence Act,—as originally 
passed, and from time to time amended,—have, by the Revised 
Statutes of Canada, 1906, Ixon repealed, and, (with alterations in 
the arrangement and in the numbering of the sections of each),— 
have (along with other Federal enactments included in the Au
thors second edition of his annotated work on the Criminal Law 
of Canada,—some of which enactments are mentioned below—), 
been re-enacted as separate chapters of the new Revised Statutes,— 
the Adulteration Act being chapter 133, the Canada Evidence Act 
being C r 145, the Criminal Code being chapter 116, the Iden
tification of Criminals Act being chapter 110, the Tid'd of Leave 
Art being chapter 150, the Fugitive Offenders Act being chapter 
154 and the Extradition Act being chapter 155.

This makes it necessary to issue either a new edition of the Au
thor's work, or a supplement thereto; and, as only a little over 
live years have elapsed since the publication of the Author’s second 
edition, and, in view of the greater time, labor and expense involved 
in the preparation and publication of a new edition, a Supplement, 
such as the one now issued, will more expeditiously and economical
ly place, at the disposal of the legal fraternity, the Criminal Law 
of Canada as it now exists.

Being mainly in the shape of a Coi: ' ,—Itetwecn the num
bering of the sections of the Criminal Code and other Acts (as or
iginally enacted and amended to the end of 1901, when the Author’s 
second edition was published), and the numbering of the sections 
of the corresponding chapters of the New Revised Statutes,—the 
present Supplement has three columns, the first column giving the 
old 'numbering, and the second column giving the new numbering ; 
while the third column shews what has been omitted from, what 
has been added to and what changes have lx*eii made in the law as 
contained in the Author’s second edition.
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VI PHEFAVK TO THE SUPPLEMENT

Where there is no omission, no addition, no change and no ann-nd- 
men;,—any particular section of the old law being the same as a 
section (corresponding therewith) of the new law,—a statement to 
that effect is made ; but, in case of a change in or of ati addition to 
or of an amendment of the law, not only is there a statement to 
that effect, but the section of the Jaw, as it now stands, is in
variably set out in full ; and all important judicial decisions, bear
ing upon tine law of any section, and rendered since the publica
tion of the Autli "s second edition, (as well as some decisions ren
dered prior to but no* cited and annotated in the second edition), 
are cited and annotated under the sections of the law to which they 
apply.

In the Appendix, the same system is adopted of concordance be
tween the numbering of the sections of the old Acts, (contained in 
the Appendices to the Author’s second edition), and the numbering 
of the sections of the corresponding Acts of the new Revised Stat
utes ; a!nd the latest decisions upon the law contained therein are 
likewise cited and annotated.

Moreover, the Appendix contains,—(besides the Alien Labor Act. 
tli Fugitive Offenders’ Act, the Extradition Act and.a part of the

ukon Act),—the Money Lenders Act, the Adulteration Act, a re
çut Amendment of the Adulteration Act, the Lord’s Day Act, a 

reference to the Quebec Sunday Observance Act (recently passed), 
a List of Extradition Treaties between Great Britain and Foreign 
Countries, and an Extract from the Governor General’s Proclama
tion. (of the 10th of June 1907), bringing into force a portion of 
Part III ot' the Criminal Code, relating to the Preservation of 
Peace in the vicinity of Public Works.

Montreal, 30th June 1907.
J. C.
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PRELIMINARY.
Sec. 1. Sec. 1. Short title. Unchanged.
Sec. 2. Commencement of Act. Omitted.
Sec. 3. Six*. 2. Interpretations. In this Act, unless the Context 

otherwise requires.
(a) (1) ‘any Act/ or ‘any other Act/ includes, etc.

Unchanged.
(b) (2) ‘Attorney General ’ means tin- Attorney General

or Solicitor General of any province in Canada 
in which any proceedings are taken under this 
Act, and, with respect to the Northwest Terri
tories ami the Yukon Territory, the Attorney 
General of Canada ; Altered us here set forth.

(c) (3) ‘banker’ includes, etc. Unchanged.
(-1) ‘bank-note’ includes all negotiable instruments

issued by or on behalf of any person, body cor
porate, or company carrying on the business of 
banking in any part of the world, or issued by 
the authority of the Parliament of Canada, or 
any governor or other authority lawfully au
thorized thereto in any of IIis Majesty’s domin
ions, or bv the authority of any foreign prince, 
or state or government, and intended to be used 
as equivalent to money, either immediately upon 
their issue or at some time subsequently.

Taken from sec. 420 of the old Act.
(«) (5) ‘cattle’ includes, etc. Unchanged.

(6) ‘chief constable’ includes, etc (1)
(1) Taken from sec. 575 (4) of the ol«l Act.
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(e) (7) ‘court of appeal’ means and includes,
(*) (a) in the province of Ontario, the Court of Ap

peal for Ontario,
“ (if) (b) in the province of Quebec, the Court of 

King's Bench, appeal side.
“ (Hi) (r) in the provinces of Nova Scotia, New Bruns

wick and British Columbia, the Supreme 
Court in banc,

“ (ir) (d) in the province of Prince Edward Island, 
the Supreme Court,

“ (r) (r) in the province of Manitoba, the Court of
Appeal.

(f) in the provinces of Saskatchewan and Alber
ta, the Supreme Court of the Northwest 
Territories in banc, until the same is abo
lished, and thereafter such court as is by 
the legislature of the said provinces respec
tively substituted therefor :

(g) in the Yukon Territory, the Supreme Court 
of Canada:

Altered ns here set forth. 
(8) ‘ copper coin * includes any coin of bronze or 

mixed metal and every other kind of coin other 
than gold or silver ; (2)

(0) ‘ deputy chief constable * includes deputy chief of 
police, deputy or assistant marshal or other de
puty head of the police force of any city, town, 
incoi d village, or other municipality, dis
trict or place, and, in the province of Quebec, 
the deputy high constable of the district ; (3)

(f) (10) ‘district, county or place'. Unchanged. (4)
(g) (11) ‘ document of title to goods ' Unchanged.
(h) (12) ‘ document of title to lands' Z nchanged.

(13) f every one,' ‘person,’ ‘owner,’ and other expres
sions of the same kind include His Majesty and 
all public bodies, bodies corporate, societies, com
panies, and inhabitants of counties, parishes, 
municipalities or other districts in relation to 
such acts and things as they are capable of do
ing and owning respectively:

Taken from sec. 3 (t) of the old Act.
(2) Taken from sec. 44M) (r) of tlie old Act.
(3) Taken from sec. ">7.1 (•!) of the old Act.
(4) For the meaning of “dlstrU-t” or “county,” — in relation to 

summary convictions. — see sec. 705 (c) post.

95
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(0 ( 14 ) ‘ explosive substance *
(15) * form * means a form in Part 

and ‘ section ’ means a section

Unchanged. 
XXV of this Act, 
of this Act.

Added.
<y> ‘ Finding the indictment ’ Omitted here. (’.»)

‘ Having possession * Omitted here. (6)
(0 (16) ‘ Indictment ’ and * count * Unchanged. (6n)
(m) (17) ‘intoxicating liquor’ Unchanged. ((»/*)
(») (IK) * justice ’ Unchanged.
(n) (19) ‘ loaded arms’ Unchanged.

(20) ‘military law " 1 'n changed.
U') (21) ‘ municipality * Unchanged.
ly'i (22) ‘ newspaper * 1 n< hanged.
(-/) (23) ‘ night * or ‘ night tiimV and ‘ day time.’

Unchanged.
(<•) (24) ‘ offensive weapon ’ or ‘ weapon

(25) ‘ Part ’ means a Part of this
Unchanged. 

Act. Added.
(») (26) ‘ peace officer ’ Unchanged.
(0 ‘ person ’ ‘ owner ’ etc. Omitted here. (7)

(27) ‘public department " includes the Admiralty and 
War Department, and also anv public depart
ment or office of the Government of Canada, or 
of the public or civil service thereof, or any 
branch of such department, or office :

Taken from sec. 883 (a) of I he old Act.
(28) ‘ public stores’ includes all stores under the care,

t nee or control of any publie depart
ment as herein defined, or of any person in the 
service of such department ;

Taken from see. 883 (h) of the old Act.
(29) ‘ public officer ’ includes any inland revenue or

(f>) This clause Is converted Into section 5 (a), post.
(0) This clause Is converted into 5 (ft), post.
(Ua) This paragraph Is. (by the Criminal Code Amendment Act 1007, 

• » and 7 Ed. 7. e. 8. — assented to on the 27th April 11)07), repealed 
and re-enacted as follows : — “(10) ‘ indictment ’ and ‘count’ re
flectively Include information, and presentment, as well as Indictment, 
and also any plea, replication or other pleading, any formal charge un
der section 873A, and any record.”

(Oft) This paragraph is. (by the 0 and 7 Ed. 7. c. 9). repealed and re- 
enacted as follows: — “ (17) 4 intoxicating liquor ’ means and Includes 
any alcoholic, spirituous, vinous, fermented or other intoxicating liquor, 
or any mixed liquor a part of which is spirituous or vinous, fermented 
or otherwise intoxicating, and any such liquor shall be presumed to be 
intoxicating, if it contains more than two and a half per cent of proof 
spirits. ”

(7) And transferred to sec. 2 (13), ante.

019568
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customs officer, officer of the army, navy, ma
rine, militia, Koval Northwest mounted police, 
or other officer engaged in enforcing the laws 
relating to the revenue, eu. toms, trade or navi
gation of Canada; Taken from 8 (tv) of old Act. 

(u) (30) 1 prison ' Unchanged.
(31) ‘ prize fight’ means an encounter or fight with 

fists or hands, between two persons who have met 
for such purpose by previous arrangement made 
by or for them; Taken from sec. 98 of old Act. 

(r) (32) ‘property’ includes
“ (i) (a) every kind of real and personal property,

and all deeds and instruments relating to or 
evidencing the title or right to any proper
ty. or giving a right to recover or receive any 
money or goods,

“ (it) (b) not only such property as was originally in 
the possession or under the control of any 
person, but also any property into or for 
which the same has been converted or ex
changed and anything acquired by such 
conversion or exchange, whether immediate
ly or otherwise,

“ (m) (r) any postal card, postage stamp or other
stamp issued or prepared for issue bv the 
authority of the Parliament of Canada, or of 
the legislature of any province of Canada, 
for the payment to the Crown or any cor
porate body of any fee, rate or duty, and 
whether still in the possession of the Crown 
or of any person or corporation ;

Unchanged. (7fl)
(«•) ‘ public officer ’ Omitted here. (8)
(r) (33) ‘shipwrecked person’ 1 nclianged.

(34) ‘stores’ includes all goods and chattels, and any 
single store- or article,

Taken from sec. 383 (c) of the old A cl. 
(y) (35) ‘superior court of criminal jurisdiction’ means

and includes,
(a) in the province of Ontario, the High Court 

of Justice for Ontario,

(7«)' Except, that paragraph (e) of the new subsection omits the last 
[\ lines of paragraph (Hi) of see. :t (v) of the olil Act. which 3 Unes are 
converted Into see. 3, post.

(S) And transferred to sec. 2 (2ti). ante.
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(b) in the province oi' Quebec, the Court of 
King’s Bench,

(c) in the provinces of Nova Scotia, New Bruns
wick, and British Columbia, the Supreme 
Court,

(d) in the province of Prince Kdward Island, 
the Supreme Court of Judicature,

(e) in the province of Manitoba, the Court of 
Appeal or the Court of King’s Bench 
(Crown side),

(f) in the provinces of Saskatchewan and Al
berta. the Supreme Court of the Northwest 
Territories, until the same is abolished, and 
thereafter such court as is by the legislatu
res of said provinces respectively substitut
ed therefor,

(.'/) in the Yukon Territory, the Territorial 
Court; Altered as here set forth.

(-) CW) ‘ territorial division ’ Unchanged,
{an) (Ji) ‘ testamentary instrument ’ Unchanged.

(38) ‘ trade combination ’ means any combination be
tween masters or workmen or other jiersons for 
regulating or altering the relations between anv 
persons being masters or workmen, or the con
duct of any master or workman in or in respect 
of his business or employment, or contract of 
employment or service;

Taken from *ec. ft 10 of the old Act 
(lib) (3!>) * trustee * Vnchimgeâ.
(it) (to) 1 valuable security* Mutinies imv oriler, exchequer 

acquittance nr other security entitling nr evid
encing tile title nf any [lerson to anv share or in
terest in any public stock or fund, whether nf 
Canada or nf any province thereof, or nf the 
I tilled Kingdom, or of Great Britain or Ireland, 

or of anv British colony or possession, or of any fo
reign state, or in any fund of any body corpo
rate. company or society, whether within Can
ada or the I nited Kingdom, or any British co
lony or possession, or in anv foreign state or 
country, or to any deposit in any savings hank 
or other bank, and also includes anv debenture, 
deed, bond, bill, note, warrant, order or other 
security for money or for payment of money, 
whether of Canada or of ahy province thereof,
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or of the United Kingdom or of any British co
lony or possession, or of any foreign state, and 
any document of title to lands or goods where
soever such lands or goods are situate, ami any 
stamp or writing which secures or evidences title 
to or interest in any chattel personal, or aJny re
lease, receipt, discharge or other instrument, ev
idencing payment of money, or the delivery of 
any chattel personal;

The I ant serai lilies of clause (ce) of sec. ,i of 
the old Act, are here omit led, and are con
verted into a separate section (sec. J/.post) 
of the new Act.

A lien note is a valuable security; (D) and so is a promissory 
note. (10)

(dd) (41) ‘wreck’ Unchanged,
(ee) (42) ‘ writing ’ Unchanged.

(43) ‘in Part Nil. and in Parts XXII.. XXIII. and 
XXIV. of this Act ‘ Part III.’ means such sec
tion or sections of the said Part as are in force by 
virtue of any proclamation in the place or places 
with reference to which the Part is to be con
strued and applied ; and a ‘ commissioner ’ 
means a commissioner under Part III. Added.

3. Postal cards and stamps are chattels. — For the 
purpose of this Act a postal' card or any stamp 
referred to in the last preceding section shall 
be deemed to la* a chattel, and to be e<|iial in va
lue to the amount of the postage rate or duty 
expressed on its face in words or figures or both. 
Taken from the last three lines of clause (iii) of 

sec. 3 (v) of the old Act.
4. Value of valuable security. — Valuable security 

shall, where value is material, be deemed to be of 
value equal to that of the unsatisfied money, 
chattel personal, share, interest or deposit, for 
the securing or payment of which, or delivery or 
transfer or sale of which, or for the entitling or 
evidencing title to which, such valuable security 
is applicable or to that of such money or chattel 
personal, the payment or delivery of which is 
evidenced by such valuable security.

(!)•, It. v. Wagner, 6 Can. <Y. Cas.. 113. 
(10) It. v. (Jordon. 23 <J. B. D., 354.
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Taken from the, last seven lines of sec. 3 (cc) 
of the old Act.

5. ‘ Finding Indictment.' and 4 having possession.’
—In this Act, unless the context otherwise re
quires,
(a) finding the indictment includes also exhi

biting an infiormation and making a pre
sentment ;

(h) having in one's possession includes not only 
having in one’s own personal possession, hut 
also knowingly
(i) having in the actual possession or cus

tody of any other person, and
(ii) having in any place (whether belonging 

to or occupied by one’s self or not) for 
the use or lienefit of one’s self or of any 
other person.

2. If there are two or more persons, and 
any one or more of them, with the knowledge 
and consent of the rest, has or have anything in 
his or their custody or possession, it shall be 
deemed and taken to be in the custody and pos
session of each and all of them.

Taken from section 3 (j) and (k) of the old 
Act.

Sec. 4. Sec. 6. Meaning of expressions in other Acts. — In every 
case in which the offdnee dealt with in this .Vet 
relates to the subject treated of in any other Act 
tho words and expressions used herein in respect 
to such offence shall have the meaning assigned 
to them in such other Act.

Altered, as here set forth. 
Ad 7. Carnal knowledge. - Unchanged.
5. Offences against Imperial Statutes. —

Omitted here.( 11 )
G. Punishments. — Omitted.

THE INTERPRETATION ACT 
The old Interpretation Act (R. S. C., 188G, c. 1), — extracts 

from which are given at pages 9 and 10 of the Author’s second 
edition of the Criminal Code, — is repealed, ami now replaced by 
the new Interpretation Act, (R. S„ 1906, c. 1) ; and the section's 
of this new Act more or less applicable to Criminal law and pro
cedure are the following:—

(11) Transferred to see. HSU. post.
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8<v. 9. Dominion Arts. Every Act of the Parliament of 
Canada shall, unless the contrary intention ap
pears, apply to the whole of Canada.

Sec. 13. Public Ads. Every Act shall, unless, hy express 
provision, it is declared to be a private Act, be 
deemed to he a public Act.

See. 17. Private Arts. No provision or enactment in any 
Act of the nature of a private Act shall affect the 
rights of any person, save only as therein men
tioned or referred to.

See. 28. Indictable and non-indiclable offences. Construc
tion of Arts. Every Act shall be read and con
strued as if any offence for which the offender 
may bo (a) prosecuted by indictment, howsoever 
such offence may he therein described or referred 
to, were described or referred to as an indictable 
offence* ami (b) punishable on summary convic
tion, were described or referred to as an offence; 
and all the provisions of the Criminal Code relat
ing to indictable offences, or offences, as the case 
may be, shall apply to every such offence.

2. Every commission, proclamation, warrant or 
other document relating to criminal procedure, 
in which offences which are indictable offences, or 
offences, as the case may bo, are described or re
fer rod to by any names whatsoever shall be read 
and construed as if such offences were therein 
descrilkMl and referred to as indictable offences, 
or offences, as the case may be. (12)

Sec. 29. Summary convictions and summary or speedy 
trials. Unless the context otherwise requires, a 
reference in any Act to,—
(a) the Summary Convictions Act, shall be con

strued as a reference to Part XV of the 
Criminal Code;

(b) the Summary Trials Act, shall be construed 
as a reference to Part XVI of the Criminal 
Code.

(r) the Speedy Trials Act. shall be construed as 
a reference to Part XVIII of the Criminal 
Code. (12)

(12) So ti<ms 28 and 2» of the new Interpretation Act are taken from 
soc-.-, 53d and 537 of the old Criminal Code.
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Sec. 31. General Unies. — lu every Act, unless the con
trary intention appears.
(d) whenever forms are prescribed, slight devia

tions therefrom, not a Meeting the substance 
"v calculated to mislead shall not invalidate 
them ;

(A) it tin1 time limited by any Act for any pro
ceeding or the doing of anything under its 
provisions, expires or falls on a holiday, the 
time so limited shall be extended to. and such 
thing may he done on the day next following, 
which is not a holiday;

(i) words importing the masculine gender in
clude females;

(/) words in the singular include the plural ; and 
words in the plural include the singular.

Sec. 34. Definitions. In every Act, unless the context
otherwise requires,
(1) ‘ Artas meaning an Act of a legislature in

cludes an ordinance of the Northwest Terri 
tories as now or heretofore constituted or of 
the district of Ivewatin or of the Yukon 
territory.

(3) ‘County’ includes two or more counties 
united for purposes to which the enactment 
relates.

(4) *County Court,* in its application to the 
province of Ontario, includes ‘ district court.'

(3) * Governor ’; ‘ Horernor of Canada ’ or ‘ Gov- 
erual General9 means the Governor General 
for the time being of Canada, or other the 
chief executive officer or administrator for 
the time being carrying on the government 
of Canada on behalf and in the name of the 
Sovereign, by whatever title he is designated;

(7) ‘Governor in Council’ or ‘Governor Gen
era! in Council ’ means the Governor General 
of Canada, or person administering the Gov
ernment of Canada for the time being, act
ing by and with the advice of, or by and with 
the advice and consent of, or in conjunction 
with the King’s Privy Council for Canada;

(5) ‘ G real Seal ’ means the great seal of Canada.
(!)) ‘herein ’ used in any section shall be under-
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stood to relate to the whole Act, and not to 
that section only. t

(10) ‘ 11 is Majesty ’ ‘ the King ’ or ' the Crown, 
or other reference to the Sovereign reigning 
at the time of the passing of the Act, means 
the Sovereign of the V ni ted Kingdom of 
Great Britain and Ireland, his heirs and suc
cessors ;

(11) ‘holiday’ includes Sundays, New Year's 
• Day, the Ascension, All Saints' Day, Concep

tion Day, Easter Monday, Ash Wednesday, 
Christmas Day. the Birthday or day fixed by 
proclamation for the celebration of the birth
day of the reigning sovereign, Victoria Day, 
Dominion Day, the first Monday in Septem
ber designated Labor Day, and any day ap
pointed by proclamation for a general fast 
or thanksgiving ;

(15) ' Magistrate ’ means a justice of the peace ;
(l(i) * Month ’ means a calendar month ;
(18) * Now ’ or * Xext ’ shall be construed as hav

ing reference to the time when the Act was 
presented for the 1 loyal Assent ;

(19) ' Oath ’ includes a solemn affirmation or de
claration whenever the context applies to any 
person and case by whom and in which a 
solemn affirmation or declaration may be 
made instead of an oath ; and in like cases 
the expression ‘ sworn ’ includes the expres
sion ‘ affirmed ’ or ‘ declared ’ ;

(20) * person ’ includes any body corporate and 
politic, and the heirs executors administra
tors or other legal representatives of such 
person according to the law of that part of 
Canada to which the context extends ;

(21) ‘ proclamation ’ means a proclamation, under
the Great Seal ;

(22) ‘province’ includes the Northwest Ter
ritories, as now or heretofore constituted, the 
district of Keewatin and the Yukon Ter
ritory ;

(24) ‘ shall ’ is to be construed as imperative, and 
' may ' as permissive ;

(27) ‘sureties’ moans sufficient sureties and the 
expression ‘ security ’ means sufficient secur-
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ity ; and whenever these words are used one 
person shall he sufficient therefor, unless 
otherwise expressly required ;

(28) ' two justices ’ means two or more justices of 
the peace assembled or acting together ;

(31) 'writing* ‘written/ or any other term of 
like import includes words printed, painted, 
engraved, lithographed, or otherwise traced 
or copied.

See. 36. ‘Telegraph.’ The expression ‘telegraph ’ and its 
derivatives, in any Act of Parliament of Canada, 
or in any Act of the legislature of any province 
now forming part of Canada, passed before such 
province entered into the Union, on anv subject 
which is within the legislative powers of the Par
liament of Canada, shall not he deemed to include 
the word f telephoneor its derivatives.

CRIMINAL CODE (resumed)

PART I.

GENERAL.

APPLICATION OF THIS ACT.

Sec. 983-2. Sec. 8. Not to affect His Majesty’s forces. —
U nchanged.

See. 983-1. See. 9. Scope of Act. — Except in so far as they are 
inconsistent with the Northwest Territories 
Act and amendments thereto as the same ex
isted immediately before the first day of Sep
tember 1905, the provisions of this Act extend 
to and are in force in the provinces of Saskat
chewan and Alberta, the Northwest Ter
ritories, and, except in so far a< inconsistent 
with the Yukon Act, the Yukon Territory.

Altered, as here set forth.
APPLICATION OF THE CRIMINAL LAW OF ENGLAND.

Sec. 10. To Ontario. The criminal law of England as 
it existed on the seventeenth day of September 
1792, in so far as it has not been repealed by
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any Act of the Parliament of the United 
Kingdom having force of law in the province 
of Ontario, or by any Act of the Parliament 
of the late province of Upper Canada, or of 
the province of Canada, still having force of 
law, or by this Act or any other Act of the 
Parliament of Canada, and as altered, varied, 
modified or affected by any such Act shall he 
the criminal law of tin* province of Ontario.

Added.
See. 11. To British Columbia. The criminal law of 

England as it’existed on the nineteenth day 
of November, one thousan I eight lnmdn I 
and fifty eight, in .so far as it has not been 
repealed by any ordinance or Act — still hav
ing the force of law — of tho colony of Brit

ish Columbia, or the colony of Vancouver 
Island, passed before the union of the said 
colonies or of the colony of British Columbia 
passed since such union, or by this Act or any 
other Act of the Parliament of Canada, and 
as altered, varied, modified or affected bv any 
such ordinance or Act. shall he the criminal 
law of the piovinee of British Columbia.

Added.
Sec. 12. To Manitoba. - The Criminal law of Eng

land. as ii existed on the fifteenth day of July 
one thousand eight.hundred and seventy, in 
so far as it is applicable to the province of 
Manitoba, and in so far as it has not been re
pealed, as to the Province, by any Act of the 
Parliament of the United Kingdom, or by this 
Act or any otlu r Act of the Parliament of 
Camilla, and as altered, varied, modified or 
affected, as to the Province, by any such Act, 
shall he the criminal law of the provint- • of 
Manitoba. Added.

EFFECT OF ACT ON REMEDIES.

Sec. 13. Civil Remedy not suspended. Vwhanged.
Sec. 14. Distinction between felony and misdemeanor 

abolished. Unchanged.
Sec. 15. Offences punishable under more than one Act.

— Where an act or omission constitutes an
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offence punishable on summary conviction or 
indictment, under two or more Acts, or both 
under an Act and at common law, the offender 
shall, unless the contrary intention appears, 
be liable to be prosecuted and punished under 
cither or any of such Acts or at common law, 
hut shall not he liable to In» punished twice for 
the same offence. Changed, as here set forth.

Sec. 7. Sec. 16.
See. X
Sec. 9. See. 17.
Sec. 10. Sec. 13

V whanged.
Omitted.

Unchanged.

JUSTIFICATION OR EXCUSE.

Common law rule in force.
General Rule.
Children under seven.
Children between seven and thirteen. No per
son shall be convicted of an offence by reason 
of an act or omission of such person, when of 
the age of seven hut under the age. of fourteen 
years, unless he was competent to know the na
ture and consequences of his conduct and to 
appreciate that it was wrong.
Unchanged in the fronting of the section hut 

haring in the heading or margin the iront 
thirteen" for " fourteen."

A charge of perjury cannot be sustained against a hoy under 14, 
without proof of guilty knowledge by him of wrong doing. ( 1 )
Sec. 11. Sec. 19. Insanity. Unchanged.
See. 12, Sec. 20. Compulsion by threats. J'whanged.
Sec. 13. Sec. 21. Compulsion of wife. Unchanged.
Sec. 14. Sec. 22. Ignorance of the law. Unchanged.
Sec. 15. Sec. 23. Execution of sentence. Unchanged.
Sie. Hi. See. 24. Execution of process. Unchanged. (2)
Sec. 11. See. 25. Execution of warrants. Unchanged. (2)
See. 18. See. 26. Execution of erroneous sentence or process.

Unchanged as now corrected In/ the il amt 7 
Ed. 7, c. 8.

A warrant affords absolute justification to the officer executing 
it. if it has been issued by competent authority, and is valid on its 
face, although the warrant may in fact be bad and although it be 
set aside by reason of a failure to comply with legal require
nt nta. (3)

(1) R. v. Carvery, 11 Can. Cr. Cas., 331
(2) Kxe, pt that each of these sections is divided Into two paragraphs.
(3) S’eetli v. Ilurlbort, 3 Can. Cr. Cas., 197.
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Sec. 19. See. 27. Sentence or process without jurisdiction.
Unchanged.

Hoc. 20. Six*. 28. Arresting the wrong person. Unchanged.
Where a peace ofiioer would In- justified by virtue of this section 

in ambling a person without a warrant, the justification will ex
tend to an arrest in respect of which lie held a warrant which was 
insufficient because of the misnomer of the person -intended to be

Irregular warrant or process. Unchanged.
Arrest of suspect by peace officer. Unchanged. 
Persons assisting peace officer. Unchanged.

charged. (4)
Sue. 21. Soc. 29.
Sue. 22. Sec. 30.
Sue. 23. Sec. 31.
Sec. 84. Sec. 32.

See. 2-5. Sec. 33.

Sec. 26. Sec. 34.

See. 27. Sec. 35.

See. 28. Sec. 36.

See. 89. See. 37.
S4-C. 30. Sir. 38
See. 31. Sec. 39.

See. 32. Sec. 40.

See. Sec. 41.
See. 34. Sir. 42
See. 35. Six*. 43.
Sec. 36. Sec. 44.
Sec. Six*. 45.
See. 38. See. 46.
See. 39. Sec. 47.
See. 10. Sec. 48.
Sec. 11. Sec. 49.

See. 42. Sec. 50.

See. 43. Sir. 51.

offences. U n changed.
n offences.

Unchanged.

offence by night. Unchanged.
Arrest by peace officer of person found com
mitting any offence. Unchanged.
Arrest of persons found committing any of
fence at night; and Arrest by peace officer of 
any person he finds loitering by night.

Unchanged.
Arrest during flight. Unchanged.
Statutory power of arrest. Unchanged.
Force used in executing warrants, and in mak
ing arrests. I nchanged.
Duty of persons executing warrants, etc.

Unchanged.
Peace officer preventing escape. Unchanged. 
Private person preventing escape. Unchanged. 
Preventing escape in other cases. Unchanged.

Unchanged.
Unchanged.
Unchanged.
Unchanged.
commanded
Unchanged.

Suppression of riot by persons 
thereto.

Suppression of riot by persons apprehending 
serious mischief. Unchanged.

Protection of persons subject to military law.
Unchanged.

(4) R. v. Sahi-nns, 7 Cnn. Cr. Cas., 498.
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Sir. 44. Set*. 52. Using force to prevent the commission of cer- 
. tain offences. Unchanged in effect.

Sir. 45. Sec. 53. Self defence against unprovoked assault.
Unchanged, in effect.

Sir. 4<>. Sec. 54. Self defence against provoked assault.
Unchanged, in effect.

Sir. 47. See'. 55. Prevention of insulting assault.
Unchanged, in effect.

Sir. 48. Sir. 56. Defence of moveable property against tres
passer ; and assault by trespasser.

Unchanged, in effect.
Sir. 49. Sec. 57. Defence of moveable property with claim of 

right. U whanged.
Sir. 50. Sec. 58. Defence without claim of right. Unchanged.
Sir. 51. Sir. 59. Defence of dwelling house. Unchanged.
Sec. 52. Sec. 60. Defence of dwelling house at night.

U whanged.
Sir. 53. Sir. 61. Defence of real property. Unchanged, in effect. 
Sir. 54. Sir. 62. Assertion of right to house or land.

Unchanged.
Sir. 55. Sir. 63. Correction of child by force. Unchanged.

The authority of a school teacher to chastise a pupil is to be re
garded as a delegation of parenta/l authority. (5)

A school teacher who inflicts upon a pupil unnecessarily severe 
chastisement is criminally responsible for the excess of force used, 
although the punishment inflicted occasioned !no permanent injury 
and was inflicted without malice. (6)
See. 56. See. 64.

Six*. 57. See. 65.
Sec. 5 8. Sec. 66.
See. 59. See. 67.
Six*. 60. Sec. 68.

Sec. 61. Sec. 69.
See. 62. Sec. 70.

Sec. 63. Sec. 71.
Sec. 64. Sec. 72.

Use of force by master of a ship 
ing discipline.

Stirgical operations.
Excessive force.
Consent to death.
Obedience to ‘‘de facto’* law.

for maintain-
U nchanged. 
Unchanged. 
Unchanged. 
Unchanged. 
Unchanged.

PARTIES TO OFFENCES.

Principals. Unchanged.
Person counselling an offence afterwards com

mitted is a principal. Unchanged.
Accessory after the fact. Unchanged.
Attempts. Unchanged.

(5) R. v. Robinson. 7 Can. Cr. Co*., 52.
(6) R. v. Gaul, 8 Can. Cr. Cas., 178.
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OFFENCES AGAINST PUBLIC ORDER. INTERNAL 
AND EXTERNAL

INTEKVKETATION.

Suc. TO. See. 73. As to information illegally obtained or 
communicated. U nchanged.

TREASON AND OTHER OFFENCES AGAINST THE KING S 
AUTHORITY AND PERSON.

Sec. 05. Sec. 74.

Sec. GO. Sec. 75.

Sec. 07. Sec. 76.

See. 08. Sec. 77.

Treason, — its definition, and Punishment.
Unchanged, in effect.

Treasonable Conspiracy. Overt act.
I nchanged.

Accessory after the fact to treason.
Unchanged.

Levying War. by subject of a State at peace 
with His Majesty, and Subjects assisting same.
— Every subject or citizen of any foreign 
State or country at peace with 1 lis Majesty, 
who,—
(a) is or continues in arms against 11 is Ma

jesty within Canada; or 
(h) commits any act of hostility therein; or 
(r) enters Canada with intent to levy war 

against His Majesty, or to commit any 
indictable offence therein for which any 
person would, in Canada, he liable to suf
fer death; and

every subject of His Majesty, who, —
(«) within Canada levies wa r against His

Majesty in company with any of the- sub-
jects or citizens of any foreign state or
country at peace with 1T is Majesty : or

(6) enters Canada in company with any such
subjects or citizens with intent to levy
war against His Majesty,, or to commit
anv such offence therein ; or

(0 with intent to aid and assist, joins liira-
self to any person who has entered Can-
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tula, with intent to levy wav against II is 
Majesty, or to commit any such offence 
in Canada;

.—is guilty of an indictable offence, and liable 
to sutler death.

I tic hanged except as here set forth. 
Sw. ci. Sec. 78. Treasonable Offences. — Unchanged, in effect.

There is nothing in the Imperial Naturalization Act, 1S70. 
which legalizes an act which would have been a crime before the 
statute; therefore, a person, who becomes naturalized in a foreign 
country under such circumstances that before the statute lie 
would have been guilty of treason, is not relieved by the statute 
from the consequences of his act. Nor can an act of treason give 
any rights, by virtue of the statute, to the person guilty of the 
treasonable act; and therefore, if war lcis broken out helw.c.i 
(iront Britain and another country, a British subject commits an 
act of treason by becoming naturalized in the belligerent country: 
he is not thereby protected from the consequences of the commis
sion of subsequent treasonable acts. (1 )

Where, an indictment for treason alleged that the prisoner ad
hered to the enemies of the late Queen without the realm, it was 
held to he good. ( 2 )
Sec. 70. Sec. 79. Conspiracy to intimidate a Legislature.

I ’ nchanged.
Sec. 71. Sec. 80. Assaults upon the King. Unchanged.
Sec. \2. See. 81. Inciting to Mutiny. Unchanged.
See. 7b. See. 82. Persuading or assisting soldiers or sailors to

desert. U nchanged, in effect.
Sec. Î 4. Sec. 83. Resisting execution of warrant to search for 

deserters. Unchanged.
See. 75. See. 84. Persuading or assisting militiamen or Royal 

N. W. Mounted Policemen to desert.
Unchanged.

INFORMATION ILLEGALLY OBTAINED OR 
COMMUNICATED.

See. 77. Sec. 85. Wrongfully obtaining information by enter
ing fortress, etc.

Sec. 78. Sec. 86. Communicating information lawfully or un
lawfully obtained. Unchanged in effect. 

UNLAWFUL ASSEMBLIES AND RIOTS.

Sec. 79. Sec. 87. Definition of Unlawful Assembly.
Unchanged.

(1) R. v. Lynch Tl L. J. K. B.. 1U7; [1UU3], 1 K. H.. 144.
00
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Sec. 80. See. 88.
Soc. 81. See. 89.

Sec. 82. See. 90.
See. 83. Sec. 91.
Sec. “ Sec. 92.
See. 84. See. 93.

See. 140. See. 94.

See. 141. See. 95.

See. 85. See. 96.

See. 80. Sec. 97.

Rkviskh Stati tkk VJ06 Hkmaiikh

Definition of Riot. Unchanged.
Punishment of Unlawful Assembly.

U nchanged.
Punishment of Riot. Unchanged.
Reading the Riot Act. Unchanged.
Preventing Proclamation. Unchanged. (3) 
Duty of officers, if rioters do not disperse.

Unchanged.
Neglect of peace officer to suppress riot.

Unchanged in effect.
Neglect to aid peace officer thereat.

Unchanged.
Riotous destruction of property.

U nchanged.
Riotous injury or damage to property.

Unchanged.

UNLAWFUL DRILLING.

Sec. 87. See. 98. Prohibition of assemblies for drilling and
punishment of persons present thereat.

Unchanged in effect.
See. 88. See. 99. Being unlawfully drilled, Unchanged.

AFFRAYS AND DUELS.

See. 90. See. 100. Affray defined. Unchanged.
Sec. 91. See. 101. Challenge to fight a duel. Unchanged.

FORCIBLE ENTRY AND DETAINER.

See. 89. See. 102. Definitions of forcible entry and forcible 
detainer. Unchanged. (4)

See. “ Sec. 103. Punishment.

PRIZE FIGHTS.

See. 92. Definition of prize fight. Omitted here. (5)
See. 93. Sec. 104. Challenge to fight a prize fight.

Unchanged.
See. 94. Sec. 105. Principal in a prize fight. Unchanged.

(3) Except Unit Aoc. 83 of the old Act is divided into two sections 
(ill and 02) of the new Act.

(4) Except Unit see. Nil of the old AH is divided Into two sections 
(H2 and 103) of tlie new Act.

(5) Transferred to sec. 2 (31) ante.
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Sec. 95. Set. 106. Attending or promoting a prize fight.
Unchanged.

Sec. 96. Sec. 107. Leaving Canadii to engage in a prize fight.
Unchanged.

An exhibition of fighting with fists, to witness which an admis
sion fee is charged to the public, and at which it is announced that 
the stake money will go to the contestant who knocks out his op
ponent in a stipulated number of rounds, is a “prize fight” within 
section 92, now sec. 2. (HI ) of the Code : and such an exhibition 
for gain must be viewed as it was intended to appear to the pub
lic; and it is no defence that the participants had morelv feigned 
to fight. (6)

A sparring match with gloves, given merely as an exhibition of 
skill and without any intention to fight until one is incapacitated, 
is not a “ prize fight.” (7)
Src. 97. Sec. 108. When fight is not a prize-fight. Unchanged.

INCITING INDIANS.

Sec. 98. Sec. 109. Inciting Indians to riotous acts. Unchanged.
►Sec. 110. Inciting Indians to commit indictable of

fence. Every one who incites any Indians to 
commit any indictable offence is guilty of an 
indictable offence, and liable to imprison
ment for anv term not exceeding five years.

Added.
EXPLOSIVE SUBSTANCES.

Sec. 99. 
Sec. 488.

imi.

See. 101.

Sec. 111. Causing dangerous explosions. Unchanged.
Sec. 112. Attempt to destroy or damage property with 

explosives. U nchanged.
Sec. 113. Doing anything with intent to cause an ex

plosion ; and making or possessing explo
sives with intent to endanger life.

. Unchanged.
Sec. 114. Making or possessing explosives under sus

picious circumstances. Unchanged.
OFFENSIVE WEAPONS.

Sec. 102. Sec. 115. Having offensive weapons for dangerous 
purposes. Unchanged.

Sec. 103. Sec. 116. Openly carrying offensive weapons so as to 
cause alarm. Unchanged.

Sec. 104. Sec. 117. Smugglers carrying offensive weapons.
Unchanged.

(0) Stecli? v. Maher. 0 Cnn. Cr. ('as.. 440. 
(7) It. v. Littlejohn, S Can. Cr. Cas., 212.
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THE CUSTOMS ACT

AND

THE INLAND BE VENUE ACT.

The ol.l Cum to him Art (R. S. C., 188(5, c. 32), and the 
old Inland Revalue Act (It. S. C., 188(5, c. 34), — cer
tain sections of which, relating to seizures and for
feitures. are set out at pages 101-106 of Crank si raw's 
second edition of the Criminal Code, — have been re
pealed and are now replaced by the new Customs Art 
(It. S., 190(5, e. 48), and the new Inland Revenue Art 
(11. S., 190(5, v. 51) ; and the following are some of the 
sections thereof relating to punishments and forfeitures:

THE CUSTOMS ACT.

Forfeiture of goods unlawfully imported. — Section 
13 of the new Customs Art provides that no goods shall 
he unladen from anv vessel arriving at any port or place 
in Canada from any place out of Canada, or he unladen 
from any vessel having dutiable goods on hoard brought 
coastwise, until the entry has 1mm n made of such goods 
and warrant granted for the unlading of the same; and 
it is provided, by see. 189. that all goods unladen con
trary to the Act shall he seized and forfeited.

Section 22 provides that no g<x>ds shall be imported 
into Canada in any vehicle otherwise than in a railway 
carriage nor on the person between sunset and sunrise 
on anv day nor at any time on a Sunday or a statutory 
holiday except under a written permit from a Customs 
collector and under the supervision of a customs officer, 
and it is. by sections 192 and 193, declared that all 
goods imported contrary to the aho\«e section and the 
vehicle, etc., in or with which the same are import'd 
shall he seized and forfeited, and that any goods brought 
into Canada in the charge or custody ol any person shall 
he forfeited, and may he seized and dealt with according
ly, if the person in charge thereof does not (among 
other things) come to the Custom House nearest to the 
point at which he crossed the frontier line or to the sta
tion of the officer nearest to such point, if such station 
is nearer thereto than any Custom House, and there 
makes a report in writing to the Collector or proper of
ficer of Custopis stating the content* of each and every
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package and parcel of such goods and the quantities and 
values of the same.

Sections 21 Hi, 21 .5, 21$), 227, 2.54, 2.5!) and 2i>H of the 
new Customs Art are as follows :—

Sec. 206. Smuggling. — Passing forged invoices, etc. •* 11 any
person smuggles or clandestinely introduces into Canada 
any goods subject to duty, or makes out or passes or at
tempts to pass through the Custom House any false, 
forged or fraudulent invoice, or in any way attempts to 
defraud the revenue by evading the payment of the duty 
or of any part of the duty on anv goods, such goods, if 
found may he seized and forfeited; or, if not found hut 
the value thereof has been ascertained, the person so 
off mling shall forfeit the value thereof as so ascertained ; 
and every such person his aiders and abettors shall, in 
addition to any other penalty to which lie and they are 
subject for such offence, forfeit a sum equal to the value 
of such goods, — which sum may be recovered in any 
court of competent jurisdiction, — and shall further bo 
liable, on summary conviction before two justices of the 
peace or any other magistrate having the powers of two 
justices of the peace, to a penalty not exceeding two 
hundred dollars and 'not less than fifty dollars, or to im
prisonment for a term not exceeding one year and not 
tes*» than one month, or to both fine and imprisonment.”

Sec. 215. Possessing goods liable to forfeiture. “ If any two or 
more persons in company a re found together and they 
or any of them have any goods liable to forfeiture under 
this Act, every such person having knowledge of the fact 
is guilty of an indictable offence and punishable accord
ingly.”

Sec. 219. Dealing in goods unlawfully imported. " If any per
son knowingly barters, keeps, conceals, purchases, sells or 
exchanges any goods unlawfully ini|>orted into Canada 
(whether such goods are dutiable or not) or whereon 
the duties lawfully payable have not been paid, such 
goods, if found, shall be forfeited, and may be seized. If 
such goods are not found, the person so offending shall 
forfeit the value thereof ; and every such person 
shall, in addition to any other penalty forfeit a 
sum equal to the value of such goods, which may 
be recover'd in anv court of competent jurisdidtion, 
and shall further be liable on summary conviction before 
two justices of the peace or any magistrate having the 
powers of two justices of the peace, to a penalty not ex-
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reeding two hundred dollars and not less than fifty dol
lars, or to imprisonment for a term not exceeding one 
year, and not less than one month, or to both fine and 
imprisonment.”

The punishment imposed by this «section ?s not only to the 
case where the goods am not found in the )H>ssi*ssion and keeping 
of the offender, but also to the case where they are so found; it 
being apparent that the object of the enactment is to make the per
son liable to punishment who illegally imports goods without pay
ing duty, whether the goods are fourni or are not found in his pos
session or keeping. (8)
See. 227. Gaining access without permission to bonded goods.

“ Every person who without the express permission of 
the proper officer of Customs, bv any contrivance gains 
access to bonded goods in a railway car or to goods in a 
railway car, upon which goods the Customs duties have 
not been paid, — or delivers such bonded or other goods 
shall, for every such offence, be liable to imprisonment 
for a term not exceeding one year and not less than one
month.

Sec. Forged marks or brands. “ If any person at any time 
forges or counterfeits any mark or brand to resemble 
any mark or brand provided or used for the purposes 
of this Act, or forges or counterfeits the impression of 
any such mark or brand, or sells or exposes to sale, or 
lias in 1ns custody or possession, any goods with a coun
terfeit mark or brand, knowing the same to be counter
feit, or uses or affixes any such mark or brand to any 
other goods required to be stamped as aforesaid, other 
than those to which the same was originally affixed, — 
such goods so falsely marked or branded shall In- seized 
and forfeited, and every such offender and his aiders, 
abettors and assistants shall, for every such offence, be 
liable on summary conviction before two justices of the 
peace, to a penalty of two hundred <1 — and, in
default of payment, to imprisonment for a term not 
exceeding twelve months and not less than two 
months.” (This mis sec. 810 of old Act, now omitted).

Sec. 254. Falsifying documents and using documents falsified.
— “ Every person who forges, « rfeits, falsifies or 
uses, when so forged, counterfeited or falsified, any pa
per or document required under this Act. or for any

(8) O Grady v. Wiseman. Que. Off. Rent., 0 Q. It.. KM); 3 Can. Cr. Gas.. 
332.

■

38

3

01



Til K < HIMIXAL CODE 26

Hkvinkh Statvtkk 1906 Remark#»

purpose, therein mentioned, — whether written, print
ed or otherwise, — or, by any false statement procures 
such document knowing the same to be forged, counter
feited or falsified, or forges, counterfeits or falsities any 
certificate relating to any oath or déclarai ton or affirm
ation by this Act required or authorized is guilty of an 
indictable offence.”

See sections 259 and 260 of the Customs Act for the 
respective penalties, punishments and forfeiture* in
curred by (a) any master or person in charge oil any 
vessel and by every driver or person conducting or hav
ing charge of any vehicle who refuses to stop such ves
sel or vehicle when required by a Customs officer, and 
(b) by any person who offers for sale any goods under 
pretence of the same having been smuggled.

Although sections 215 and 254, (above quoted) of the Customs 
Act declare that the acts thereby prohibited arc indictable offences 
they provide no punishment. But section 1052 of the Criminal 
Code, post, provides that every person convicted of a indictable 
offence, for which no punishment is specially provided, shall be 
liable to imprisonment for five years.

THE INLAND REVENUE ACT.

The following are some of the clauses of the new In
land eveuuc Act (H. S., 190(1, e. 51) by which penal
ties and forfeitures arc imposed:—

See. 58. Removal of excisable goods before payment of duty 
thereon. — “ No goods subject to a duty of excise un
der this Act, shall be removed from any distillery, malt 
house, brewery, tobacco manufactory, cigar manufacto
ry, bonded manufactory or other premises subject to 
excise, licensed as herein provided, or from any ware
house in which they have been bonded or stored, until 
the duty on such goods has Ixien paid or secured by bond 
in the manner by law required." And section 116 pro
vides that any goods removed from any distillery, malt 
house, brewery, tolxacvo manufactory, cigar manufactory, 
bonded manufactory, or other premises subject to excise, 
licensed as provided by the Act, or from a warehouse, 
before the duty thereon has lx en, pa id or secured by bond 
in the manner by law required, shall l>e seized and de
tained by any officer of excise having a knowledge of the 
fact, and shall be and r main forfeited to the Crown.
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Sec. 59. Removal of dutiable goods in the night. — ” Except 
• under departmental authority in such case specially ob

tained, no goods subject to a duty of excise under this 
Act, shall Ik- removed from any distillery, malt house, 
brewery, tobacco manufactory, cigar manufactory, bond
ed manufactory, or from a bonding warehouse or other 
premises licensed as herein provided, between the hours 
of six o’clock in the afternoon and seven o’clock on the 
following forenoon ” ; and section 117 provides that 
any goods removed in violation oV section fill shall be 
seized and detained by any officer of Inland Revenue 
having knowledge of the fact, and shall be and remain 
forfeited to the Crown.

See. 100. Forfeiture of goods and apparatus of an unlicensed dis
tillery. etc. (f/) All grain, malt, raw tobacco and other 
material in stock, (h ) all engines, machinery, utensils, 
worms, stills, mash tubs, fermenting tubs, tobacco 
presses or knives, (v) all tools or materials suitable for 
tin* making of stills, worms, rectifying or similar appa
ratus. (</) all spirits, malt. I>ee,r. tobacco, cigars and 
other manufactured articles, which are at any time 
found in any distillery malt house, brewery, tobacco ma
nufactory. cigar manufactory, bonded manufactory or 
other premises or place where anything is being done or 
any working carried on which is subject to excise, and 
lor which a license is required under this Act. hut in 
respect of which no such license has been taken out, 
shall he liable to be seized bv any officer of Inland Re
venue having a knowledge thereof, and to be forfeited 
to the Crown, and may either he destroyed when and 
where found, or removed to some place for safe keeping, 
in the discretion of the seizing officer": and “all horses 
vehicles and other appliance*» which have been or are 
lieing used for the purpose of removing any spirits, malt, 
beer, tobacco, cigars, materials or apparatus used or to 
he used in the production of anv article subject to ex
cise. in violation of this Act, shall likewise be liable to 
be seized by any such officer and to he forfeited to the 
Crown, and may lie dealt with in like manner.”

Sec. 102. Forfeiture of engines, etc., in case of fraud. — Every 
steam engine, boiler, mill, still, worm, rectifying appa
ratus, fermenting tun, mash-tub, cistern, couch-frame, 
machine, vessel, tub, cask, pijx? or cock, with tho contents 
thereof and all storeys or stocks of grain, spirits, malt, 
lieer, tobacco, cigar.», drugs or other materials or com mo-
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dities which an- in any promises or place subject to excise 
shall he forfeited to the Crown and be dealt with ac
cordingly. if any fraud against the Revenue m com
mitted in any such place or premises or if tin? owner of 
any such place, premises, apparatus, goods or commo
dities or any person employed by him or any person 
having lawful possession or control of such place, pre
mises, apparatus, goods or commodities is discovered in 
the act of committing or is convicted of committing any 
act in or about such place or premises which is declared 
by this Act to Ik- an indictable offence.*’

See. 103. Forfeiture of goods for non payment of duty. ** Every 
article or thing subject to duty under this Act and on 
which the duty hereby imposed has not been paid at the 
proper time for paying the same shall In- seized by any 
officer of Inland Revenue and shall he forfeited to the 
Crown and dealt with accordingly.”

OFFENCES WITH RESPECT TO EXCISE STAMPS. ETC.

See sections 104, 105 and 100 of the new Inland lie- 
venue Ait for the respective penalties, punishments and 
forfeitures incurred by any person (a) who unlawfully 

• uses any stamped, marked or branded packages, barrels
or casks or (b) who being a vendor of the contents of 
any labelled, branded, marked or sealed package, etc, 
fails, so soon as the contents have been removed to oblit
erate such label, mark, brand or seal, or (e) who, except 
as permitted by the Act, brings into or has in his licensed 
promises any stamped packages, etc.

Forfeiture of stills, etc. See see. 100 as to forfeiture 
of all stills, worms, apparatus, etc., in respect of which 
any penalty is incurred.

Unapproved weights or measures. S(-c see. 11:» for 
the penalty and forfeiture incurred by any one using or 
permitting the use, except as by the Act otherwise pro
vided, of any unapproved weights or measures.

Breaking Crown's Lock.—Abstracting bonded goods, 
etc. See sections 114 and 115 for the respective punish
ments and forfeitures incurred by any person, (a) who 
opens or breaks the Crown’s look attached to any appara
tus, etc., or abstracts goods in bond, or (/>) who unlaw
fully removes bonded goods.

Distilling, brewing or malting; or Manufacturing 
tobacco or cigars without license. Section 180, sections
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204 to 20Î, sections 2.‘IT to 239, and section 338, make 
every person guilty of an indictable offence and subject 
to certain punishments and forfeitures who, without 
license, distils or rectifies or assists in distilling or recti
fying any spirits, etc., or sets up, possesses or conceals in 
any place, any still, etc., or brews any beer, etc., except 
for the use of himself or his family as by the Act provid
ed, or makes any malt or steeps any grain, etc., for malt
ing. or manufactures any tolmcco or cigars, etc., except 
as permitted by tlie Act.

It is an offence under sec. 180 of the Act to have pos
session of a “still" without the notice or registration 
provided by the Act even though such possession be 
that of a carrier only. The phrase “ in any place used 
in subsec. (e) of sec. 180 is equivalent to “anywhere : 
and the context does not limit its meaning to distilleries 
or places used as distilleries. (Hu )

Compounding without license. Sec. 191 of tlie Act 
provides for the imprisonment of or the infliction of a 
|K-nalty u|h>ii every person who, without liwense, carries 
on business as a compounder and for the forfeiture of 
all goods compounded or in course of being compounded 
by such person anil of every comjiounding article found 
on tlie compounder’s premises.

Opening Tobacco or Cigar Packages, boxes, etc., with
out breaking excise stamps, etc. See sections 341, 342, 
343, 340 and 347, for the respective penalties, punish
ments and forfeitures inclined by any person, (a) who 
o|kmi8 any jwickage of tobacco or cigars without breaking 
tlie excise stamp thereon, or (b) who, except as permitt
ed by the Act, puts up or has possession of tolMicro or 
cigars in previously used packages, etc., or (r) who sells 
or offers for sale, except in a licensed tobacco or cigar 
manufactory any loose or unpacked foreign raw leaf to
bacco, or (#/ ) who neglects or refus *s to destroy the stain} vs 
On emptied cigar boxes, wrappers, or buys or accepts 
from another any such empty stamped boxes, etc., or the 
stam]>s taken therefrom, or (e) who puts tobacco or 
cigars in any emptied or partially emptied packages, etc., 
or lias possmion of or sells any box, etc., stauipixl with 
any fraudulent stamp or any stamp prev *v used.

Affixing forged or previously used stamps. Station 
348 makes every person guilty of an indictable offence

H. v. Brennan & Kemwily. i$ Can. Cr. Cas.. 2!>.

4
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mill IialhU* in a |KJiialty not exceeding $5on ami not less 
titan $11111 and to imprisonment for anv term not ex
ceeding five years and not less than six months, who af
fixes to any package of tobacco or cigars any forged 
stamp or any stamp previously used.

Removing tobacco or cigars not properly put up and 
stamped, etc. — Purchasing such. See s -étions 349, 
do 1. 3o2, dot!, do! and 358, for the respective penalties 
punishments ami forfeitures incurred bv any jierson, 
(a) who removes from anv tobacco or cigar manufactory 
or uses, sells or possesses any tobacco or cigars without 
the same being put up in proper packages and stamped 
or without the stamps being properly cancelled, or (k) 
who knowingly purchases or receives for sale any manu
factured tobacco or cigars from any manufacturer not 
duh licensed, or (c) who pun-bast's or receives for sale 
any manufactured tobacco or cigars not legally packed, 
branded or stamped, or (d) who sells or offers for sale 
or, not being a licensed tobacco or cigar manufacturer, 
has in his possession any kind of manufactured tobacco 
or cigars not put up in packages and stamped according 
to the provisions of the Act, or (e) who sells or offers for 
salt' any imported tobacco or cigars or tobacco or cigars 
purporting to lx1 imported, not put up in packages and 
stamped as providitl by the Act. or (/) who sells or of
fers for sale any cigars in any other form than in new 
boxes as provided by the Act, or who packs in any box 
any cigars in excess of the numlier required by law to lx1 
put in each box or affixes a stamp on any box denoting 
a less amount of duty than required by law, or (g) who 
remous any cigars from, any manufactory without being 
packed in boxes as 'required by the Act.

Acetic Acid. See sections 362 to 36.") as to licenses to 
siness of ma'nuifactaring acetic acid.

In theci ion under the Inland Revenue Art and of
a money penalty being imposed and, in default of payment, impris
onment for a fixed term, unless the penalty and costs and charges 
of conveying the accused to gaol are sooner paid, it is necessary 
that the amount of the latter should be stated in the warrant of 
commitment, and, where not so stated, the prisoner is entitled to 
be discharged on habeas corpus. (9)

(0) R. v. <"ortx‘tt, 2 Can. C’t. Cas., 490.

0QX
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2xu Eiiit.

Sec. 105. See. 118.

Sec. 106. See. 119.

Sec. 107. See. 120.

Sac. 108. See. 121.

Sw. 100. See. 122.

See. 110. Sec. 123.
See. 111. See. 124.

See. 112. Sec. 125.
Sir. 113. See. 126.

See. 114. See. 127.

See. 115. See. 128.

RevisKi) Statutes 190B Remarks

Carrying a pistol or air-gun.
Unchanged. (10)

Selling pistol or air-gun to minor.
Unchanged.

Having pistol or air-gun on person when 
arrested. Unchanged.
Having pistol or air-gun with intent to in
jure any one. Unchanged.
Pointing any fire-arm or air-gun at any one.

Unchanged.
Carrying offensive weapons. Unchanged. 
Carrying sheath-knife in town or City.

Unchanged.
Exception as to soldiers, etc. Unchanged. 
Refusing to deliver up offensive weapon to 
a justice. Unchanged.
Coming armed near public meeting.

Unchanged.
Lying in wait for persons returning from 
public meeting. Unchanged.

SEDITIOUS OFFENCES.

Sec. 120. Sec. 129.

Sec. 121. Sec. 130.

Sec. 122. Sec. 131.

Sec. 123. Sec. 132.
Sec. “ Sec. “
Sec. “ Sec. “
Sit*. ** Sec. 133.

Sty*. 124. Sec. 134.
Sec. 125. See. 135.
Sec. 126. Sec. 136.

ing. U n changed.
)aths. Administering or taking.

Unchanged. 
Compulsion no excuse, unless declaration 
of it duly made. Unchanged.
Seditious words.
A seditious libel.
A seditious conspiracy.
Bona fide intentions not seditions.

Unchanged. (11) 
Punishment of sedition. Unchanged.
Libel on foreign sovereigns. Unchanged. 
Spreading false news. Unchanged.

(10) Kx<vpt til tat see. 105 of tile old Avt contained five i Mira graph* but 
section 118 of tilie new Act contains only four paragraphs, which are 
Identiflil with paragraphs 1, 2. 2 and .1 of the old Avt, paragraph 4 there
of being now transferred (differently warded but the same in effet) 
to section 1185, punt.

(11) Excelrt that eee. 123 of the old Act Is converted Into two sec
tions (132 and 183) of the new Act,
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PIRACY.

Sec. 127. Sec. 137. Piracy by the law of nations. Unchanged.
Sec. 128. Sec. 138. Piratical Acts. Unchanged.
Sec. 120. Sec. 139. Piratical Acts, with violence. Unchanged.
Sec. 130. Sec. 140. Not resisting pirates. Unchanged.

CONVEYING LIQUOR ON BOARD HIS MAJESTY’S SHIPS.

Sec. 110. Sec. 141. Taking or attempting to take liquor on 
board. Unchanged.

PANT III.

[The whole of the sections of this Part, (namely, 142-134), are 
new as sections of the Code. They are taken from the. old 1{. S. ('. 
( 188d), c. 131, which formed part of the Appendix to the old Code.]

RESPECTING TI1E PRESERVATION OF PEACE IX TIIE VICINITY 
OF PUBLIC WORKS.

Interprétai ion

Sec. 142. Definitions. In this Part, unless the context otherwise 
requires :—
(a) ‘this Part’ means such section or sections thereof 

as are in force, l>\ virtue, of any proclamation, in 
the place with reference to which the Part is to he 
construed and applied

(b) ‘commissioner* means a commissioner under this 
Part

(r) ‘ public work ’ includes any railway, canal, road, 
bridge or other work of any kind, and any mining 
operation constructed or carried on by the Govern
ment of Canada or any province of Canada or by 
any municipal corporation, or by any incorporated 
company or by private enterprise

PROCLAMATION.

Sec. 143. Bringing this Part into force. The Governor in Coun
cil may, as often as occasion requires, declare by pro
clamation that upon and after a day therein named this
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Part or any section or sections thereof shall be in force 
in any place in Canada in such proclamation designated, 
within the limits or in the vicinity whereof any 
public work is in course of construction, or in any place 
in the vicinity of any publie work within which he 
deems it necessary that this Part, or any section or sec
tions thereof should he in force ; and this Part or any 
such section or sections thereof, shall, upon and after 
the day named in such proclamation, take effect within 
the place or places designated therein.

2. Declaring this Part to be no longer in force. The 
Governor in Council may. in like manner, declare this 
Part or any section or sections thereof to he no longer 
in force in any such place, and may again, from time 
to time, declare this Part or anv section or sections 
thereof to lx» in force therein.

3. No such proclamation shall have effect within the 
limits of any city.

4. All Courts, magistrates and justices shall take ju
dicial notice of every such proclamation.

WEAPONS.

Sec. 144. Delivery of arms On or lie fore the day named in such 
proclamation, every person c on or al>out the
public work to which the same relates, shall bring and 
deliver up, to some commissioner or officer appointed for 
the purposes of this Part, every weapon in his posses
sion. and shall obtain from such commissioner or offi
cer a receipt for the same.

Sec. 145. Seizure of arms not delivered. Every weapon found in 
the possession of any person employed as aforesaid aifi- 
ter the day named in anv proclamation and within the 
limite designated in such proclamation, may lie seized by 
any justice, commissioner, constable or other peace offi
cer, and shall he forfeited to the use of His Majesty.

Sec. 146. Possessing weapons near public works. Every one em
ployed upon or about anv public work, within any place 
in which this Part is in force, who, ujion or after the 
day named in such proclamation, keeps or has in his 
possession or under his care or control within any such 
place, any weapon, is liable on summary conviction to a 
penalty not exceeding four dollars and not less than two 
dollars for every such weapon found in his possession or 
under his care or control.

9606
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Sec. 147. Receiving or concealing arms, with intent. Even-one 
who, for the purpose of defeating the enforcement of this 
Part, receives or conceals or aids in receiving or conceal
ing or procures to bo received or concealed, within any 
place in which this Part is in force, anv weapon belonging 
to or in the custody of any person employed on or about 
anv public work, is liable, on summary conviction, to a 
penalty not exceeding one, hundred dollars and not less 
than forty dollars: and a moiety of such penalty shall 
belong to the informer and the other moiety to ITis Ma
jesty. for the public uses of Canada.

Sec. 148. Employees carrying weapons. Every person employed 
on any public work carrying any weapon, within
any place in which this Part is at the time in force, for 
purposes dangerous to the public peace, is guilty of an 
indictable offence.

Sec. 149. Return of weapons when this Part ceases to be in force.
Whenever this Part ceases to be in force within the place 
where any weapon has been delivered and detained in pur
suance thereof, or wherever the owner or person lawful
ly entitled to any such weapon satisfies the commission
er that he is about to remove immediately from the li
mits within which this Part is at the time in force, the 
commissioner may deliver up to the owner or person au
thorized to receive the same, any such weapon, on pro
duction of the receipt given for it.

INTOXICATING LIQUOR.

Sec. 150. Retail Sale of liquor prohibited. Upon and after the 
day named in such proclamation and during such |>e- 
riod as the proclamation remains in force, no person 
shall, at any place within the limits specified in the pro
clamation, sell, barter or directly or indirectly, for any 
matter, thing, profit or reward, exchange, supply or dis
pose of, or shall give to any other person anv intoxicat
ing liquor intended to l>e dealt with in any such way.

2. The provisions of this section shall not extend to 
any person selling intoxicating liquor by wholesale, and 
not retailing it, .if the said person is a licensed distiller 
or brewer nor shall they apply where liquor is supplied 
for bona file medicinal purposes upon the prescription 
of a duly qualified medical practitioner. (.4s Amended 
by the 6 and 7 Ed. 7, c. 9, sec. 2).

0



Sec. 151. Penalty. Every one who. by himself, his clerk, servant.
agent or other person, violates any of the provisions of 
the last preceding section, is guilty of an offence against 
this Part, on summary conviction, to a penalty
of fifty dollars and costs and, in default of payment, to 
imprisonment for a tenu not exceeding three months; 
and, upon any subsequent conviction, to a penalty of one 

'red dollars anil costs, or to imprisonment for a 
term not exceeding six months, or to lx>th, and, in default 
of payment of such penalty, to imprisonment or to fur
ther imprisonment not exceeding three months; and im
prisonment in each case shall he either with or without 
hard ilabor. (.4* amended by the G and 7 Ed. 7, c. 9, 
ner. 3).

Sec. 152. Agent’s liability. Every clerk, servant, agent or other 
person who, being in the employment of or on the prem
ises of another person, violates or assists in violating any 
of the said provisions for the person in whose employ
ment or cm whose premises he is. shall he equally guilty 
with such person, and shall he liable to the punishment 
mentioned in the last preceding section.

Sec. 153. Recovery of money, etc., paid for liquor. Any payment 
or compensation, whether in money or seeurith* for 
money, labor or property of anv kind, for intoxicating 
liquor sold, bartered, exchanged, supplied or disposed of 
contrary to the provisions aforesaid, shall be held to have 
been criminally received without consideration and 
against law, equity and good conscience, and the amount 
or value thereof may be recovered from the receiver by 
the person making, paying or furnishing such payment 
or compensation.

Sec. 154. Transfers for liquor void. All sales, transfers, convey
ances, liens and securities of every kind which either in 
whole or in part have been or given for or on ac
count of intoxicating liquor sold, bartered, exchanged, 
supplied or disposed of contrary to such provisions shall 
be void against all persons, and no right shall be acquired 
thereby.

2. No action of anv kind .shall be maintained, either 
in whole or in part for or on account of intoxicating 
liquor sold, bartered, exchanged, supplied, or disposed of, 
contrary to the said provisions.

04
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OFFENCES AGAINST TilK ADMINISTRATION OF LAW AND JVSTICE.

Interpretation.

St-v. 133. Sec. 155. Definitions:
“ 3. “ (</) ‘ the Government ’ includes the govern

ment of Canada and the government of 
any province of Canada as well as His 
Majesty in the right of Canada or of 
any province thereof and the Commis
sioners of the Transcontinental Railway.

Extended, as here set forth. 
“ (b) ‘Official or person in the employment

of the goverment ’ and ‘ official or em
ployee of the government,’ extend to 
and include the Commissioners of the 
Transcontinental Railway and the per
sons holding office as such commis
sioners, and the engineers, officials, of
ficers, employees and servants of the said 
commissioners ; Added.

Sec. 137. “ (c) “office”. Unchanged.

CORRUPTION AND DISOBEDIENCE.

131. 156. Judicial Corruption. Unchanged.
132. 157. Corruption of prosecuting officers.

U nchanged.
133. 158. Frauds upon the Government.

“ (a) “ (a) Making offer or gift to unduly influence
official. Unchanged.

“(b) “(b) Accepting such offer or gift.
U nchanged.

“ (c) “ (c) Procuring withdrawal of tenders.
Unchanged.

“ (d) “ (d) Accepting gift, etc., for withdrawal of
tender: In case of tendering for the per
formance of any work, the doing of any
thing, or the furnishing of any goods, ef
fects, food or materials for the government 
when tenders are called for by or on behalf 
of the government, accepts or receives,
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directly or indirectly, or permits or allows 
to l>o accepted or received by any member 
of his family or by any other person under 
his control, or for his benefit, any such gift, 
loan, offer, promise, consideration or com
pensation, as a consideration or reward for 
withdrawing or for having withdrawn such 
tender :
Slightly changed (in the wording), as here 
set forth.

“ (e) “(e) Official accepting gift or person giving
anything concerning government bus
iness. Unchanged.

“ (/) “ (/) Compensation for procuring payment of
claim, etc. Unchanged.

“ (o) “ (£7 ) Commission or reward to any official.
Having dealings of any kind with the gov
ernment through any department thereof, 
pays to any employee or official of the gov
ernment or to any member of the family 
of such employee or official, or to any per
son under his control or for his benefit, any 
commission or reward : or, within one year 
before or after such dealings, without the 
express permission in writing of the head 
of the department with which such deal
ings have been had. the proof of which 
permission shall lie upon him, makes any 
gift, loan, or promise of any money, matter 
or tiling to any such employee or other per
son aforesaid;
Slightly changed (in the wording) as here 
set forth.

u (It) “(h) Official accepting such commission or re
ward. Unchanged.

“ (•) “ (i) Contractor subscribing, etc., to election
fund. Unchanged.

“2 “2 Penalty, if gift, etc., exceeds one thousand
dollars. Unchanged.

“ 3. “ ‘the Government,’ (meaning of). (1)
Sec. 134. Sec. 159. Other consequences. Unchanged.
See. 135. See. 160. Breach of trust by public officer. Unchanged.

(1) Converted (with a little extension) Into sec. 1ST» (fl). See p. 33, 
ante.



2\!> Edit. Rkviskd Stati tks 1906 It I'M AUKS

S«\ 136. 
Sec. 137. 
S***. “

Her. 161. 
See. 162. 
-Sv. 163.

See. “ 
S«\ 138. 
See. 139. 
Sec. 140.

See. 164. 
See. 165.

See. 141.

See. 143. See. 166.

See. 142. See. 167.

See. 144. 
Sec. “

See. 168. 
See. 169.

Municipal corruption. Unchanged.
Selling or purchasing office. Unchanged.
Corrupt négociations about offices.

Unchanged.
‘ Office,’ (meaning of). (2)
Disobeying a Statute. Unchanged.
Disobeying orders of Court. Unchanged.
Neglect of peace officer to suppress riot.

Made into see. 94, ante.
Neglect to aid peace officer thereat.

Made into sec. OS, ante.

cution of writs.

PEACE OFFICERS.

offenders.

Unchanged.

Unchanged.
Unchanged.

cuting process. Unchanged. (3)
It is necessary for the prosecution to prove that rent was due 

and in arrear before a conviction can ho made under section 144, 
(now section 169) of the Code for the offence of wilfully obstruct
ing a lawful distress. (3a)

On such a charge evidence, is admissible for the defence in proof 
that no rent was due. (4)

The retaking of possession bv a vendor of goods, under a con
tract for the conditional’ sale of them, is not within the term “law
ful distress or seizure*’ as used in clause (h) of section 169 and 
an obstruction of the vendor’s bailiff in regaining such possession 
is not an offence under the section. (5)

Where the process of an inferior court is void by reason of its 
containing a direction to a peace officer to seize certain goods at a 
place outside of the territorial jurisdiction of the court, such process 
is insufficient, upon which to base a conviction for resisting 
the officer in its execution. (6)

Where a bystander states, to other bystanders, in the hearing of 
a peace officer making an arrest for drunkenness that the person

(2) Converted into mv. 1 .Vi (r). Sec p. 33, ante.
(3) Except that the clauses of the section arc differently arranged. 
(3a) R. v. Ilarron et al., 7 ('an. Or. Cas., 543.
(4) lh.
(5) R. v. Khand. 7 Ont. L. R„ 190.
(«) R. v. Finlay. 4 Can. Cr. ('as., 539.

rtl
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being arrested is not drunk, such statement does not constitute the 
offence of obstructing a peace officer, if the statement was made 
bona fide and in the belief of its truth. If, in an unwarranted fat
ten! pt of the police to arrest a bystander, the latter strikes the 
policeman, he is not guilty of an assault upon a peace officer in the 
execution of his duty ; for. the policeman has no duty to arrest 
him. (7)

MISLEADING JUSTICE.

See. 145. See. 170. Perjury defined.
Sec. -4. Sec.

Unchanged. (8)

Set.

See.
Sec

-1. Sec.

2. Subornation of perjury defined.
Unchanged.

3. Evidence in this section includes evi
dence given on the voir dire and evidence 
given before a grand jury.
Transferred from the last danse of par. 
1 of the old sec. 1J/5.

2. Sec. 171. Witness defined. Unchanged. (0)
3. Sec. “ 2. Judicial proceeding. Unchanged. (9)

It is perjury under this section to give false testimony before a
justice of the peace holding a judicial proceeding under a prov
incial law although the justice was by the terms of that law dis- 

from hearing the charge by reason of not being a resident 
of the county in which the alleged offence took place. (10)

Counselling a person to commit perjury is not subornation of 
perjury, unless the perjury counselled is actually committed, but it 
is punishable as an incitement to give false evidence, which is an 
offence at common law. (11)

Perjury may be assigned in respect of an examination for dis
covery in a civil action : an examination for discovery being a ju
dicial proceeding. (12)
Sec. 148. Sec. 172. Other acts of perjury. Unchanged.
Sec. 149. Sec. 173. False affidavit made out of a province but 

within Canada. Unchanged.
Sec. 14fi. Sec. 174. Punishment of perjury or subornation of 

perjury. Unchanged.

(7) It. v. Cook, 11 Can. Or. Cas.. 32.
(8) Except that the last clause of the first paragraph of the old sec. 

(145) Is a separate paragraph (3) of the new see. 170.
(9) Except that paragraphs 2 and 3 of the old sec. (146) Is a separate 

section (171) of the now Act.
(10) It. v. 1 >rew (No. 1) <1 Can. Cr. Cas., 241. Aff. In appeal (by the 

Supreme Court of Canada). It. v. Drew (No. 2) 0 Can. Cr. Cas.. 424.
(11) It. v. Cole. 5 Can. Cr. Cas., 330.
(12) It. v. Thickens, 11 Can. Cr. Cas.. 274.

0791
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Sec.

Sec.

147.

150.

Sec. 175. False oaths in extra-judicial matters.
Unchanged.

Sec. 176. False statements in extra-judicial matters.
Unchanged.

Sec. 177. Fabricating evidence. Unchanged.
Sec. 178. Conspiring to bring false accusation.

Unchanged.
Sec. 153. Sec. 179. Administering oaths without authority.

I ’n changed.
Sec. 180. Corrupting witnesses or jurors. Unchanged. 
Sec. 181. Compounding penal actions. Unchanged. 
See. 182. Corruptly taking reward for recovering sto

len property, without bringing offender to 
trial# Unchanged.

Sec. 183. Advertizing reward for return of stolen 
property. Unchanged.

Sec. 184. False declaration of execution of judgment 
of death. Unchanged.

Sec.
Sec.

Sec.
Sec.
Sec.

Sec,

Sec

151.
152.

154.
155.
156.

157.

158.

Sec. 159.

Sec. 160.

Sec. 161. 
Sec*. 162.

Sec. 164. 
Sec. 165.

Sec. 166. 

Sec. 166a. 

Sec. 167. 

Sec. 168. 

Sec. 169.

ESCAPES AND RESCUES.

Sec. 185. Being at large while under sentence of im
prisonment. Unchanged.

Sec. 186. Assisting prisoner of war to escape.
Unchanged.

Sec. 187. Prison breach. Unchanged.
Sec. 188. Attempt to break prison. Unchanged. 
Sec. 189. Escape from custody after conviction or 

from prison whether convicted or not.
Unchanged.

Sec. 190. Escape from custody. Unchanged.
Sec. 191. Rescue or assisting escape of person under 

sentence of death or imprisonment for life.
Unchanged.

Sec. 192. Rescuing or assisting escape in other cases.
Unchanged.

Sec. 193. Escape by failure to perform legal duty.
Unchanged.

Sec. 194. Escape by conveying things into prison.
Unchanged.

Sec. 195. Causing discharge of prisoner under pre
tended authority. Unchanged.

Sec. 196. Punishment of escaped prisoner. Unchanged.
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PART V.

OFFENCES AGAINST RELIGION, MORALS AND PUBLIC 
CONVENIENCE.

Interpretation.

See. 197. Definitions. — In this Part, unless the con
text otherwise requires: —
(a) ‘theatre' includes anv place open to 

the public, gratuitously or otherwise, 
where dramatic, musical, acrobatic or 
other entertainments or representations 
are presented or given ; Added.

Sec. 186a. (b) ‘guardian’ includes anv person who
has in law or in fact the custody or con
trol of any girl or child referred to; 

t’nrhanged, except as here set forth.
Sec. 207(2). Sec. 197. (r) ‘ public place ’ includes any open place 

to which the public have or are permitt
ed to have access, and any place of pub
lic resort.

Unchanged, except as here set forth.

OFFENCES AGAINST RELIGION.

Sw. 1Î0. K<v. 198.
See. in. Sec. 199.

Sec. 118. Sec. 200.

Sec. i;.i. Sec. 201.

Blasphemous Libels. Unchanged.
Obstructing Officiating Clergyman.

U nehanged.
Violence to Officiating Clergyman.

Unchanged.
Disturbing Religious or other special meet
ings. Every one is guilty of an offence and 
liable, on summary conviction, to a penalty 
not exceeding fifty dollars and eoists, and in 
default of payment to one months' imprison
ment who wilfully disturbs, interrupts or 
disquiets any assemblage of persons met for 
religious worship, or for any moral, social or 
benevolent purpose, by profane discourse, by 
rude or indecent liehaviour, or by making a 
noise, either within the place of such meet
ing or so near it as to disturb the order or 
solemnity of the meeting.

Slightly altered, as here set forth.
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This section does not apply to a meeting of electors called by one 
of the candidates during a municipal election. (1)

See It. S. Q., Articles 2946 and 2964, as to the preservation of 
order at political meetings. And see sections 126-12H. tinte, ami 
sections 619-621, post, as to the preservation of order at public 
meetings.

A person, who enters a hall, leased by a religious association or 
body while a meeting for religious worship is being held in it under 
tlie direction of officers of the association, and. addressing himself 
to the assemblage, savs he is a Catholic and a French Canadian, as 
most of them are, that they should not stay where they are, and 
calls u)M)n them to 'leave, is guilty of an offence of disturbing a re
ligious meeting under the above section of the Code. (2)

Tlie offence of unlawfully obstructing divine service under this 
section is not made out where the obstructed clergyman had no 
legal claim to the possession of or use of the church premises and 
w s in point of law a trespasser thereon himself. (2a)

II a jury .sent back to reconsider its verdict of guilty brings in 
the same verdict a second time contrary to the judge’s direction 
ui>on a point of law, such verdict must he recorded, and the ac
cused left to his remedy bv reserved ease or appeal. (2a)

SUNDAY OBSERVANCE.
The selling of cigars on Sunday mav he prohibited, either direct

ly by a provincial Legislature or by municipal by-laws authorized 
by such legislature; and in either ease such restriction is of a mere
ly locill nature, to toe classed as a police or municipal regula
tion and not as a matter essentially appertaining to the criminal 
law, and so within tlie sole competence of the parliament of Can
ada. (3) tint see the Lord's Dap Art, in Appendix, post.

A city by-law, — permitting the sale, on Sunday, of “ fruits, 
cigars, confectionery and temperance I leverages," by aill persons irho 
sell all these things a'nd are not engaged in trade, — is invalid, as 
arbitrary and unjust, because it does not authorize the sale of to
bacco as well as cigars, and because it does not extend to all persons 
engaged in the same business. (4)

It. ha^lieen held in British Columbia that a conviction for ‘‘keep
ing a barber shop open " on Sunday contrary to a municipal bylaw 
cannot hi* supported ujion tlv mere admission of the accused when

(1) H. v. Lavoie, 0 Cun. Or. Cas., 39.
(2) It. v. Gauthier, 11 Onn. Or. Cos., Que OPT. Rep., 14 K. B., 

630.
(2a) It. v. Wusyil Kapij. 9 Can. Cr. Cas., 180 ; -16 Man. L. It., 110.
(3) Ite Greene. 4 Can. Or. Cas., 182.
(4) City of Montreal v. Fortier, 0 Can. Or. Cas.. 340.
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called upon to plead that he had shaved customers in his shop on 
tin- day named : and it seems that a barber who exercises his trade 
at his shop witli the doors barred cannot be said to be “keeping 
open.” (5)

The Lord’s Day Art, (H. S. (190<i), c. 153), forms pert of the 
Appendix to the present

Correction. — Un pages 157-159 of his second edition «if the 
Criminal Code, the Author cited (among others) the case of It. v. 
Alliertie, which was by error entered there as being reported in 
volume 1 (instead of in volume 3) of the Canadian Criminal
Cases, (0)
See. 174. See. 202. Buggery. Unchanged.
See. 175. See. 203. Attempt to commit it. Unchanged.
See. 176. See. 204. Incest. Unchanged.
See. 177. Set-. 205. Indecent Acts. Unchanged.

The word “willfully” as applied to the offence declared by this 
section implies that the act was done with evil intent, anil without 
justifiable excuse, while the word “unlawful” does not necessarily 
refer to criminal penalty or prohibition. (7)

A charge of “ unlawfully ” committing an indecent act does not 
sufficiently charge that the act was “wilfully” done: and an ac
cused person who, on his plea of guilty, is summarily convichd upon 
such a charge and who is sentenced to imprisonment, is entitled to 
be discharged on habeas corpus, as the commitment and conviction 
disclose no offence under the Criminal Code. (7)

A summary conviction for indecency under section 205 must 
find that the act was wilful, and the omission of such finding is a 
good grouml for discharge upon habeas corpus. A statement in tin* 
conviction that the accused “ unlawfully ” committed an indecent 
act does not cure the defect of not stating that the act was done 
wilfully in terms of the enactment creating the offence. (8)
Sec. 178. Sec. 206. Gross Indecency. Unchanged.
Sec. 179. Sec. 207. Publishing Obscene Matter. Unchanged.

Where a defendant was indicted for offering for sale a medicine 
called a “ Female Regulator,” contained in a box on which was 
printed, — “ Caution, — Toadies are warned against using these 
tablets during pregnancy,” and no evidence was offered as to the 
ingredients of the tablets, the Crown simply contending that the 
caution in reality counselled the use of the medicine to avoid pre
gnancy, the Judge held that the words must l>e taken in their na-

(5) He Lambert, 4 Can. Cr. Cas.. 533.
(U) It. v. Alliertie, 3 Can. Cr. Cas.. 350.
(7) II. v. O’iSliaughiMwy, 8 Can. Or. Cas., 13(1.
(8) It. v. Tapper. 11 Can. Cr. Cas., 199.

13519^
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tural sense, and directed the jury to acquit, reserving atj the Crown’s 
request, a case, (9) ; and it was afterward* held, by the Court of 
Appeal, that the trial judge may withdraw such a case from the 
jury if the advertisement is incapable of such a meaning as was im
puted to it, but that if it be hold to be capable of such a meaning 
it should be left to the jury to decide whether or not it actually had 
such meaning, having regard to the context of certain objectionable 
words. (10)

To constitute a book or printed matter “ obscene ”, within the 
meaning of the above section, it must express unchaste or lustful 
ideas, and tend to corrupt those whose minds arc open to.such im
moral inHue'nces and into whose hands the publication may fall. It 
is obligatory on the prosecution to prove knowledge, on the part 
of the accused, of the contents of the obscene publication. (11)

Sec. 208. Immoral Theatrical Performance. Every 
person who, being the lessee, agent or person 
in charge or manager of a theatre, presents 
or gives or allows to be presented or given 
therein any immoral, indecent or obscene 
play, opera, concert, acrobatic, variety, or 
vaudeville performance, or other entertain
ment or representation, is guilty of an of
fense punishable on indictment or on sum
mary conviction, and liable, if convicted 
upon indictment, to one year’s imprisonment 
with or without hard labour, or to a fine of 
five hundred dollars, or to both, and, on sum
mary conviction, to six months’ imprison
ment, or to a fine of fifty dollars, or to both.

2. Every person who takes part or apjMiars 
as an actor, performer, or assistant in any 
capacity, in any such immoral, indecent or 
obsccTii play, opera, concert, performance, or 
other entertainment or representation, is 
guilty of an offence and liable, on summary 
conviction, to three months’ imprisonment, 
or to a fine not exceeding twenty dollars,, or 
to both.

3. Every person who so takes part or ap
pears in an indecent costume is guilty of an 
offence and liable, on summary conviction,

(9) R. v. Kara, 38 C. L. J., 126 ; 6 Can. Or. Cae., 643.
(10) R. v. Kara. « Can. Or. One.. 479.
(11) R. v. Beaver, 9 Can. Or. Cas.. 415; 9 Ont. L. R., 418.
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to six months’ imprisonment, or to a fine of 
fifty dollars, or to both. Added.

Ordinary ballot-dancing in the customary costume is not an im
moral or indecent play or |H»rformanco within the moaning of this 
section.

The word “indecent” lias no fixed legal meaning, and it devolves 
u|H>n the prosecution in a charge of presenting an indeoent thea
trical performance to affirmatively prove that the performance in 
question was of a depraving tendency. (12)

A provincial legislature has jurisdiction to legislate concerning 
matters of police1 regulation of public morals ; but, in so far as the 
same subject is dealt with bv the Dominion Parliament, the Dom
inion legislation will prevail. (Id)
See. 180. Set-. 209. Posting obscene publications. Unchanged.
See. 1 fWa. Six*. 210. Burden of proof in seduction. Unchanged.
Six*. 181. Six*. 211. Seduction of girls between fourteen and six

teen. Unchanged.
See. 182. See. 212. Seduction under promise of marriage.

Unchanged.
See. 183. Sec. 213. Seduction of ward or of female employee.

Unchanged.
S»x>. 184. See. 214. Seducing female passengers on vessels.

Unchanged.
Where a seduction under promise of marriage has taken place 

and the illicit intercourse between the parties is continued, u|>on 
renewals of promise, for more than a year lieforc the commencement 
of the prosecution, a prosecution for the original seduction is barr
ed, ( under section 1140 (#•), post), and a conviction is not warrant
ed ns for a sulwcquent seduction within the year, ns the girl is not 
then of “ previously chaste character.*' The term “ previously chaste 
character,” in section 212, is not equivalent to previously chaste re
putation. but refers to the actual moral status of the girl. (14)
Ax*. 186. Six-. 215. Parent or guardian procuring defilement of 

girl or woman. Unchanged.
Sec. 185. Sec. 216. Procuring defilement of women or girls.

Unchanged.
Six*. 187. Sec. 217. Householders permitting defilement of girls 

on their premises. Unchanged, in meaning. 
Vpon a charge of procuring a girl to come to Canada from abroad 

with intent that she. may Ixxxmic an inmate of a broth11! in Canada 
the acta of inducement must lie shewn to have been committed in 
Canada, in order to give jurisdiction to a Canadian court, unless 
the accused is a British subject. ( ! !</).

12) R V. M. AniiiTv. v Cam of. ÔhC 2Ï.
(1.1) Ex parte Ashley. S Can. Cr. I 'as.. .128.
( 14) U. v. î»ub1kxi1„ 8 Can. Cr. One., 184.
(14m) He llertie Johnson, 8 Can. Cr. Cas., 243.
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Sol*. 188. Soc. 218. Conspiracy to defile. Unchanged.
Set*. 189. Sec. 219. Carnally knowing idiots. Unchanged.
Set*. 190. Sec. 220. Prostitution of Indian Women. Unchanged.

NUISANCES.

See. 191. Sec. 221. Common Nuisance defined. Unchanged.
Sec. 192. Sec. 222. Criminal Common Nuisances. Unchanged..
Sec. 193. Sec. 223. Non-criminal common nuisances. Unchanged.

A street railway commits a common nuisance by systematically 
moving electric cars reversely on a public street without fenders and 
gongs or other signalling appliances being placed at the rear of the 
cars, while being so operated, and thereby endangering the lives and 
safety of the public. An indictable nuisance, under the above sec
tions may consist in the mode of using or controlling anything, and 
it is not essential to the offence that there should be anything dan
gerous in the thing itself. (15)

An indictment for a nuisance in obstructing a public highway 
is insufficient to charge a criminal offence under the above sections, 
if it does not allege injury to the person of some one; and personal 
injury is not to be inferred from a count which states that ‘‘actual” 
injury lias been occasioned to an individual named. (15a).
Soc. 194. Sec. 224. Knowingly selling articles unfit for human 

food. Unchanged.

ADULTERATION.

At pages 176-190 of the Author’s second edition of the Criminal 
Code, some of tlm principal provisions of the old. Adulteration Act 
(11. S. C., 188(1, c. 107), and of the old Canned Goods Art (R. S. 
('., 1886, c. 105). and of their respective amendments are set out 
and annotated. These Acts and their respective amendments are 
now repealed and replaced by the new Adulteration Act (R. S. 
(1903), e. 133), and the new Canned Goods Act (R. S. (1906), c. 
134) ; which are now set forth and annotated in the Appendix to 
the present Supplement.
S<-c. 195. Sec. 225. Common Bawdy House defined. Unchanged.

This section i'll larges the meaning of the term “common bawdy 
house,” and a conviction for keeping “ a disorderly house, that is 
to say, a laiwdy house,” should shew further particulars of the of
fence by specifying the subject of the keeping for purposes of pros
titution, i. e. whether a “ house/’ a “ room,” a “ set of rooms ” or 
other “ place,” so as to come within the definition of the sec
tion. (156)

(15) I!, v. Toronto Ry. Co., lu Ont. L. It.. 20; 10 Can. Cr. Gas., 100. 
(l.lfl) It. v. Reynolds. 11 Can. Or. Gas.. .112.
(1.1b) It. v. Shepherd. 0 Can. Cr. Cas., 403.
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By the Criminal Cade Amendment Act, 1907, this section, — 
225, — lias been report led and re-enacted as follows : — “225. — A 
common Imwdy house is a house room or set of rooms or place of 
any kind kept for purposes of prostitution, or occupied or resorted 
to by one or more persons for such purposes.”

A woman reputed to he a prostitute living alone in a house and 
receiving men for the purpose of acts of prostitution with herself 

. alone, but not allowing other women to resort there for a similar 
pur|K>se is not thereby guilty of keeping a bawdy house, (16)

A prosecution against the keeper of a common bawdy-house may 
be brought either by indictment or under the Summary Trials pro
cedure, or the keeper may be charged as a vagrant under the Sum
mary convictions procedure; and neither the provision for summary 
trial nor that for summary conviction abrogates tlm right of the 
Crown to bring an indictment. The different methods of procedure 
with the varying, penalties, dependent upon the class of tribunal se
lected. are not inconsistent but are alternative. (17)
See. 196. See. 226. Common Gaming House defined. Unchanged.

Where the keeper of a cigar store allowed gaming upon his prem
ises and received the “ rake-off,” a portion of the stakes, in consider
ation of his supplying refreshments and cigars to the players, the 
jury may be instructed that such facts arc evidence of keeping the 
place “ for gain ” so as to constitute the same a common gaming 
house, although the amount so received was no more than a reason
able remuneration for the articles supplied.

The question in such case is not whether the accused made an ac
tual substantial profit by the gaming, hut whether the receipts of 
his business were increased by sales to.persons who resorted to the 
store for the purpbse of gaming. (18)

The proprietor of a place in which the game known as “ darts ” 
or in which a cane and ring game is carried on, under conditions 
which make .the chance of the proprietor much more favorable than 
that of the customers is properly convicted of keeping a gaming 
house. ( 19)

It is a question of fact and not of law whether the use of a slot 
machine for selling cigars, whereby customers obtained, for the one 
price, a number of cigars varying according to the working of the 
machine, is or is not a game of chance, a mixed game of chance 
and skill, or a game of skill only. (20)

(10.) It. v. Oaborg. » Onu. Cr. Vas.. 180; 15 Man. L. R., 147 ; R. v. 
Mminix, 10 Ont. L. It, 303: 10 Van. Cr. One.. 150.

(17) R. v. Sarnli Smith. Van. Or. Vas., 338.
(IS) R. v. James, o, Out L. It. 35; 7 (Jan. Or. Oas., 190.
(10) R. v. Vashen, 11 Van. Cr. Oas., 183; R. rv. Russell, 11 Can. 

Cr. (’as.. 180.
(‘JO) R. v. Fortier. 7 Can. Cr. Cas., 417 ; Quo. Off. Rep., 15 K. B., 308.
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A person who keeps in his shop an automatic slot machine, for 
use by customers, is, — when its operation involves a game of 
chance in which the chaînes are not alike favorable to all,—guilty 
of using his shop for unlawful gaming under the English darning 
House Act, 1854. (21)

If, in contravention of a regulation of Ontario License Com
missioners, games are played in licensed premises, in the absence 
of the licensee, the latter may be convicted. (22)

Proof that a game with cards, dice and “ chips ” was being play
ed by several jieople seated at tables, each player procuring the 
“chips” from the accused, the, proprietor of the place, and hand
ing over to him the money therefor, and that the accused said that 
the game was “fan tan." and that he was “ doing well out of it,” 
is evidence that the game was a game of chance and that the place 
was being kept by the accused for gain under the sections of the 
Code relating to common gaming houses. (23)

Proof that persons, other than those resident at or belonging to 
the house, room or place, at which the proprietor operates for gain 
a game of chance or a mixed game of chance and skill, were in 
attendance there and participated in such game is evidence that 
such persons “ resorted " to such place for the purpose of playing 
such game, and of the place being a common gaining house. (24) 

The publication in a newspaper of an advertisement soliciting 
bets to be placed upon horse races and also giving the results from 
day to day of the races is illegal : and the newspaper proprietor is 
guilty, under section 1 (d) — now section 227 (rZ), — of the
Code, of the indictable offence of using the newspaper office for 
the purpose of facilitating the making of bets upon horse races 
and of keeping a common lotting house. (25)

The manager of a football coupon competition, (being a means 
of receiving money as the consideration for a promise to pay 
money on the event of football matches), published in a newspa
per, — as an essential part of his scheme, — an advertisement, of 
prizes offered to and the rules to be observed and amounts to be 
paid bv intending competitors, who were directed to fill in coupon 
sheets or forms appended to the advertisement, and to send them, 
with the amounts payable, to an address in Holland. He also pub
lished, in the same newspaper, lists of the prize winners in previous

(21) Flowing v. Tumor. [1003], 1 K. It.. 807; Thompson v. Mason 
on L. T.. (MO.

(22) It. v. LnJrd. 7Can. Cr. ('as.. 31S.
(23) It. v. Mali Kee, 0 Cam Or. Cat»., 47.
(24) lb.
(25) It. v. Smallpieve. 7 Can. Cr. Cas., 550. And see McKenzie v. 

Hawke |19o2] 2 K. B., 210.
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competitions. 'I he office of the newspaper was opened and kept 
for the, purpose of the competition. Hold that there was evidence 
that the manager of the competition was a person using the office 
of the newspaper for the purpose of money being received by him 
ils the consideration of the promise to pay money on the event of 
a game within the meaning of section 1 of the English Helling 
Act. 1853. and that the registered proprietor of the newspaper was 
a person knowingly and wilfully permitting the office to be used 
as aforesaid within the meaning of section 3 of the Act. (26)

It has been held, in England, that any person publishing an ad
vertisement, whereby it is made to appear that an office is used for 
the purpose of a coupon competition, being a scheme whereby money 
is received as the consideration for a promise to pay money on the 
event of a football match, is liable to the penalty mentioned in 
section 7 of the English Hotting Act 1853. (27) It was also held 
that any person publishing an advertisement whereby it is made 
to appear that any person will, on application, give information 
or advice with respect to a coupon competition, — being a scheme 
whereby, through the medium of an office, money is received as a 
consideration for a promise to pay money on the event of a foot
ball match, — is liable to the penalty mentioned in section 3 of 
the English Betting Act, 1874. (28)

The proprietor of a newspaper issued, with each copy of the pa
per, a coupon, so that the purchaser might till in the names of the 
probable winners of certain football matches, a prize of twenty 
pounds sterling being given for the most accurate forecast. No 
money was paid except the price of the newspaper and any com
petitor. desiring to send in more than one estimate, could do so 
by obtaining additional copies of the paper. By far the greater 
number of copies were sold to the public through agents and not 
at the newspaper office. The appellant purchased copies of the 
newspaper at the newspaper office and filled in and returned the 
coupons to the office. Hold that if the money was in fact received 
for the coupons and not merely for the newspaper, the proprietor 
had committed the offence under section 1 of the English Hotting 
Act, 1853, of having \ kept and used an office for the pur
pose of money being received in consideration of an undertaking 
to pay money on a contingency relating to a game. (29)

(20) Mackenzie v. Hawke. 71 L. ,T.. K. It., 501; [1902] 2 K. It.. 210 ; 
29 Cox C. CI05. See StoiMnrt v. Hawke, 71 L. J., K. It.. 133; [W2] 
1 K. It.. 853: 20Cox V. (\. 111.

(27) Hawke v. Mackenzie (No. 1 ami No. 2). 71 L. J.. K. B.. 505; 
119021 2 K. It.. 225 : 20 Cox <’. <\. 314.

(28) lb. It. v. Stodilnrt. 70 I,. J.. K. It.. 189. fallowed.
(29) Hawke v. Hutton. 22 T. L. It.. 1IK); Mews Ann. Dig. [1900], 110.

14
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In an English cast», the defendants were charged with unlawfully 
using certain premises, occupied by a social club, for the purpose 
of betting therein with persons resorting thereto, and with keeping 
u common gaming house, — the defendants lieing res|»ectively the 
chairman and secretary of the club, and the betting being exclu
sively with other members of the club. It appeared that the varions 
members were not betting with one another indiscriminately, but 
were divided into two classes, the defendants being the bookmak
ers ami the others going there to bet with them. On many occa
sions the defendants occupied the same places, sat at the same table, 
and used the tape list. IIfid that there was evidence to go to the 
jury in support of the charge. (30)

Mere acquiescence by a director in prohibited acts of a corjio- 
ration is not such a participation therein as will constitute him an 
aider or abetter, or make him criminally liable as a party for the 
illegal acts of the corporation. The lease hv an incorporated jockey 
club of the lotting privileges on the race tracks of tli * club with 
the knowledge and acquiescence of the Club’s president in the 
making of the lease» and in the use of the covered betting enclosu 
by Itookmakens exercising its privileges, but without the pres
ident taking part otherwise in the betting or in the management 
of the enclosure, does not involve the club’s president in criminal 
liability as the keeper of a common lotting house under seetions 
197 and 198 (now sections 227 and 228) of the Code. (30a)
Sec. 197. Sec. 227. Common Betting House defined. Unchanged.

The exemption contained in sub section 2 of section 233, post. 
as to bets made on the race course of an incorporated association 
during a race meeting is not to be read into sections 227 and 228, 
as to the offence of keeping a common lotting house.

It is an offence to keep a common lotting house whether or not 
it is kept on the race course of an incorporated association, and is 
operated only during the actual progress of a race meeting. (31) 
Sec. 198. Sec. 228. Punishment for keeping any disorderly 

house, that is, any common bawdy house, 
common gaming house or common betting 
house. Unchanged.

Sec. 199. Sec. 229. Playing or looking on in gaming house.
Unchanged.

Sec. 200. Sec. 230 Obstructing peace officer entering gaming 
house. Unchanged.

(30) It. v. Corrlc. UK J. P.. 294: 20 T. !.. It.. 305.
(3On) It. v. Hvmlrte. in Can. Cr. Can.. 298; 11 Ont. L. R.. 202.
(31) It. v. Ilnnriihaii. 3 Ont. L. It.. 050; .1 Can. Cr. C**., 430. flee also 

It. v. Saunders, 12 Ont. L. It., 615; Aff. by tlie Supremo Court, 27 C. L. 
T., 228.
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Unchanged. (32) 
Bucket shops. Unchanged. (32)
Frequenting Bucket shops, — {places in 
which gaming in stocks is carried on). Every 
one is guilty of an indictable offence and 
liable to one year’s imprisonment who habit
ually frequests any office or place wherein 
the making or signing or procuring to be 
made or signed, or the negociating or bar
gaining for the making or signing of such 
prohibited contracts of sale or purchase is 
carried on. Unchanged. (32a)

It lias been held, in Montreal, that a broker, who acts as such for 
two parties, — one a buyer and the other a seller, — without hav
ing any pecuniary interest in the transaction, beyond his fixed com
mission, and without any guilty knowledge on his part of the in
tention of the contracting parties to gamble in stocks or merchan
dise, is not liable to prosecution under section 201 (a) and (6) 
(now section 231a and b) of the Criminal Code of Canada, nor as 
accessory under section fil (now see. 69) of the Code. (326).

But it lias since lieen held, in Ontario, that a person, who acts 
as agent for another in managing a branch office for gambling 
transactions within this section, (231 of the now Act) knowing that 
there was no intention of transferring any property or title to prop
erty, is liable to conviction as an accessory, although his sole in
terest in the transactions was in the commissions paid to him for 
effecting the same ; and such agent is also liable under section 232 
of the new Act, as the keeper of a common gaming house; and, 
upon a speedy trial, is liable to imprisonment for five years, under 
section 1052 of the Code. (33)

It is open for the jury, or the judge trying the case without a 
jury, to find, notwithstanding the form of the papers, passed be
tween the parties, that there was a secret understanding between 
them that there should be no delivery of tlie stocks or property, but 
payment of differences only. (34)

(32) Except that sec. 201 of the old Act Is made into two sections 
(231 and 232) of the mew Act.

(32o) Except toy the Insertion of the word “prohibited’’ before the 
word “contract.'’

(32b) R. iv. Dowd. 4 Gan. Or. Cas.. 170.
(33) It. v. Darkness, (No. 1). 10 Gan. Cr. Oas.. 103 ; Aff. in appeal. 

It, v. Darkness (No. 2), 10 Gan. Or. Cas., 100: 10 Ont. L. R., 555.
(34) R. v. Darkness. (No. 2), 10 Gan. Gr. Gas.. 100.
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Stic. 203. Sec. 

Sec. “ (a) See.

See. “(b) Sec.

Stc. « 2 Sec.

Sec. « 3 Sec.

See. “ 4 Sec.

Sec. “ 5 Sec.

234. Gambling in public conveyances. Every one 
is guilty of an indictable offence, anti liable 
to one year’s imprisonment who, —

“ (a) in any railway car or steamboat, used as 
a public conveyance for passengers, by 
means of any game of cards, dice or other 
instrument of gambling, or by any device 
of like character, obtains from any other 
person any money, chattel, valuable secur
ity or property ; or

“(b) attempts to commit such offence by ac
tually engaging any person in any such 
game with intent to obtain money or other 
valuable thing from him.

“ 2. Every conductor, master or superior officer 
in charge of and every clerk or employee 
when authorized by the conductor or su
perior officer in charge of any railway 
train or steamboat, station or landing 
place in or at which any such offence, as 
aforesaid, is committed or attempted, 
shall, with or without warrant, arrest any 
person whom he has good reason to be
lieve to have committed or attempted to 
commit any such offence, and take him 
before a justice, and make complaint of 
such offence, on oath, in writing.

“ 3. Every conductor, master or superior officer 
in charge of any such railway car or steam
boat, who makes default in the discharge 
of any such duty is liable, on summary 
conviction, to a penalty not exceeding one 
hundred dollars and not less than twenty 
dollars.

“ 4. It shall be the duty of every person who 
owns or works any such railway car or 
steamboat to keep a copy of this section 
posted up in some conspicuous part of such 
railway car or steamboat.

“ 5. Every person who makes default in the 
discharge of such duty is liable to a iten
sity not exceeding one hundred dollars, 
and not less than twenty dollars.

Meaning Unchanged. (34a)
(34a) Verbal changes noted In Italics.



50 (SUPPLEMENT TO

2nd Edit. Rkvinkd Htati tk* 1906 Rkmaiikh

Sec. 204. Sec. 235. Betting and pool-selling. Unchanged
Sec. 205. Set. 236. Lotteries. —

Unchanged. (345)
Sec. “ 6 Sec. “ 6. Saving clause. This section does not apply

to :—
(a) the division by lot or chance of any 

property by joint tenants or tenants in 
common or persons having joint inte
rests (droits indivis) in any such prop
erty ; or

(b) raffles for prizes of small value at anv 
bazaar held for any charitable or reli
gious object, if permission to hold the 
same has been obtained from the city 
or other municipal council or from the 
mayor, reeve or other officer of the city, 
town or other municipality wherein 
such bazaar is held, and the articles 
raffled for thereat have first lx*en offer
ed for sale and none of them are of a 
value exceeding fifty dollars;

(c) the. Art Union of London, firent Brit
ain, or the Art Union of Ireland.

Provincial Legislatures have no power to authorize the running 
of lotteries. ( 35 )

Article 2920 of the Revised Statutes of Quebec, and the 53 Vie. 
c. 3(1, (Que.), in amendment thereof, made provision for the hold
ing of certain bazaars and lotteries in aid of certain religious and 
charitable establishments. But it was held that this legislation 
was ultra circa the Quebec Legislature and an unconstitutional en
croachment upon the powers of the Dominion Parliament, which 
alone has the power to legislate on the subject of lotteries; and 
the Quebec statutes have since been repealed by the 5!) Vic., (Que.), 
c. 26. (36)

Where a defendant placed in his shop window a sealed glass jar 
full of buttons of different sizes, and offered to give, to anyone 
who should guess the nearest to the number of buttons contained 
in the jar, a pony and cart, the successful guesser being required 
to purchase goods of the defendant to a certain amount, it was 
held that as the approximation of the number of buttons depend-

(34b) Except subsection (I ihcre set out In full. Alteration Italicized. 
(31) Brault v. St-Jean Baptiste Aa*or. of Montreal, 4 Can. Cr. Cns., 

2S4.
(301 Pigeon v. MainvU’e. & Mainvllk* v. Poltras, 17 L. N„ 08. See 

It. v. Harper. Que. OIT. Hep., 1 S. ('., 327.
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ed on the exercise of judgment, observation and mental effort, this 
was not a mode of chance for disposing of property. (37)

A swuepstake for money prizes in respect of winning horses in a 
steeplechase is, where the person suffering it to be drawn makes a 
profit, an unlawful lottery. (38)

Where tickets for a drawing by lot are sold as part of a scheme 
for the disposal of goods and the holder of the winning ticket, by 
thcj conditions of the drawing, must shoot a turkey at fifty yards 
in five shots in order to win the prize, such a condition does not 
necessarily take the case out of the lottery sections of the Criminal 
Code. It is a question for the, jury whether such condition was 
imposed as a contest of skill, or as a mere pretence in evasion of 
the lottery law. (39)

A competition for a prize offered for the nearest estimates of 
the number of votes to be east at a coming election and the sale 
of certificates of admission thereto in consideration of money paid 
or services performed is not a lottery under section 205 (now 23<>) 
of the Code. (40)

The advertizing by a firm of shopkeepers in a newspaper of a 
prize to be awarded, free of cost, to the one of their customers who 
could make the nearest guess to the number of their cash sales on 
a given day is not a violation of the provisions of the Criminal 
Code prohibiting lotteries. (41)
See. 200. Sec. 237. Not burying the dead; offering indignity to 

dead body or human remains, Unchanged,

VAGRANCY.

Sec. 207. See. 238. Vagrancy defined. I'nchanged. (42)
Sec. 208. Sec. 239. Vagrancy, — punishment of.

Unchanged in effect.
A summary conviction for being a loose idle person, or vagrant, 

without specifying in what the vagrancy consisted, is void for un
certainty. (43)

To constitute a wilful refusal or neglect by a husband to main
tain his wife, there must be an absence af any reasonable ground 
for believing the refusal or neglect to be lawful. A husband, who

(87) R. v. Jamieson. 7 <un. R„ 116.
(38) Har.lwick v. Lime, | 1 K. H.. got.
(30) R. v. Johnson. <> Can. Or. Cas.. 48. *
(40) It. v. Johnston, 7 Can. Cr. Cas.. 525.
(41) R. v. Fish et al.. 11 Can. Cr. Cas.. 201.
(42) Except that subsection 2 of the old section 207. — defining “pub

lic iplave.' ’ — Is made Into subsection (r) of sec. 197 of the new Act 
(See p. 38, ante).

(43) It v. M-cVormaek. 7 Can. Cr. Cas., 135 ; R. v. llarkness, 12 C. 
C. C.. 54.
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lias l>cen adjudged by a civil court, in an action brought by his 
wife for separation, to pay his wife an interim alimentary allow
ance, is relieved from that liability, in the province of Quebec, on 
proof that the wife is supporting herself by immorality ; and a 
criminal prosecution against him for non support will be dismiss
ed on the like proof. (44)

\\ here a body of students march upon a sidewalk in liles of four 
with arms linked, any of them may be properly convicted of an of
fence against a municipal by-law prohibiting “ walking or march- 
in a group or near to each other on the sidewalk so as to obstruct 
a free passage for foot passengers,” although sufficient space re
remained for persons walking in single file to pass thereon. (45) 

There is no legal right at common law for persons to assemble 
in any numbers upon a highway and to remain assembled there as 
long as they please to the detriment of others having equal rights 
of passage over the highway. And it has lieen held in Nova Sco
tia that an assembly of a religious character, for instance, the Sal- 
' at ion Army, is subject to this rule, and that members thereof who 
hold a religious service on a town street and thereby collect a 
«crowd which blocks the free passage of the street are pro|x*rly con
victed under a statute prohibiting persons from standing in a 
group or near to each other on the street so as to obstruct a free 
passage for carriages, etc. (46)

It has been held, however, that the mere fact of holding a meet
ing in a street does not necessarily imply the impeding or incom
moding of peaceable passengers, and proof of actual impeding or 
incommoding is essential to justify a conviction. The law of va
grancy does not apply to persons of general good character, but 
is intended to apply to loose idle and disorderly persons only. (47) 

Slandering a person in a restaurant, open to the public, is not an 
offence under Vagrancy clauses of the Code, either as an obstruc
tion to passengers by using insulting language or as a disturbance 
incommoding passengers. (48)

A restaurant open to the public is not a public place within 
the meaning of the section. (40)

A conviction for vagra'ncy under section 238, clause (/) is not 
warranted where the accused had, at the time of his arrest, suffi
cient money for his immediate wants and had been regularly em
ployed in another city until two months prior thereto, although he

(44) Anon.. (H —v. H.). « Can. Cr. One., 168.
(45) R. v. Yates, ti Onn. Cr. Cas., 282.
(44!) R. v. Watson & Kenway, <$ Can. Or. Cas., 881.
(47) R. v. Kneelnml, (l Can. Or. Cas.. 81.
(48) R. v. Merrier, fi Can. Cr. Cas., 44.
(40) lb.
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whs shown to have been an associate of pickpockets in the city 
from which he came. (50)

A summary conviction for vagrancy is bad, if made upon evi
dence not reduced to writing. (50a)

It has been held that a recorder, — in condemning an accused 
to pay a fine and costs, for vagrancy and to imprisonment in case 
of non-payment, — has no right to impose, as a condition of the 
discharge of tfie accused, at the expiry of the fixed term of impri
sonment, the payment of such costs and of expenses of conveyance 
to gaol, and such conviction will be quashed on certiorari. (505)

PART VI.

OFFENCES AGAINST THE PERSON AND REPUTATION 

Interpretation.

Sec. 275. 2.

Sec. 240. Definitions. — In this Part, unless the con
text requires.
(a) ‘ form of marriage ’ includes any rm 

either recognized as a valid form by ti e 
law of the place where it is gone 
through or which, though not so recog
nized, is such that a marriage celebrat
ed there in that form is recognized 
as binding by the law of the place 
where the offender is tried :

• Unchanged, ( 50c)
Sec. 210. 3. Sec. 240. (h) ‘ guardian ’ includes any person who has 

in law or in fact the custody or control 
of any child referred to

Same as sec. 107 (b), ante. 
* abandon ’ or * expose * includes a wil
ful omission to take charge of any child 
referred to, on the part of a person le
gally bound to take charge of such 
child, as well as any mode of dealing 
with it calculated to leave it exposed to 
risk without protection. Unchanged.

Sec. 216. 2. Sec. (*)

(50) It. v. Collett. 10 Can. Or. Cas.. 280: 10 Onf. L. K., 718.
(50a) It. y. McGregor, 10 Can. Cr. Cas., 313.
(50fo) Leonard v. Celletivr. 0 Can. Cr. Cas., 10.
(’50c) But It contains only the first five lines of subsection 2 of the old 

see. 273.
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DUTIES TENDING TO THE PRESERVATION OF LIFE.

Sec. 209 Sec. 241. Duty of peinons in charge of others to pro
vide necessaries of life. Unchanged.

Sec. 210. Sec. 242. Duty of head of family to provide necessa
ries. Unchanged. (51)

Sec. 211. See. 243. Duty of masters to provide necessaries.
Unchanged.

Sec. 215. Sec. 244. Omitting duty to provide necessaries.
Unchanged.

Medical attendance and remedies are necessaries within the mean
ing of sections 241 and 242 ; and any one legally liable to provide 
such is criminally responsible for neglect to do so. as well under the 
common law as under the Criminal Code. Conscientious belief that 
it is against the teachings of the Bible and therefore wrong to have 
recourse to medical attendance and remedies is no excuse. (.52)

A parent who omits to provide his child, under sixteen, with med
icines and medical treatment when reasonably necessary and when 
the parent is able to provide the same, is thereby guilty of criminal 
neglect, amounting to manslaughter, if the death of the child is the 
result thereof; and a conscientious objection to medical treatment 
because of a Ixdief in the doctrines of “Christian Scientists,” is not 
a lawful excuse for the omission. (53)

When the husband’s failure to support his wife caused no injury 
to the wife’s health, she having been maintained by the charity of 
friends on the husband's default, such default does not give rise 
to criminal responsibility under sections 210 and 215 ('now sections 
242 and 244) of the Oxle. (54)
Sec. 216. Sec. 245. Abandoning children under two years old.

Unchanged. (55)
Sec. 212. Sec. 246. Duty of persons undertaking acts dangerous 

to life. Unchanged.
Sec. 213. Sec. 247. Duty of persons in charge of dangerous 

things. Unchanged.
Sec. 214. See. 248. Duty to avoid omissions dangerous to life.

Unchanged.
It has been held by the Supreme Court of Canada, (confirming 

a judgment of the Supreme Court of British Columbia in the case

(51) Except that snlieo-tlon 3 of see. 210 of the old law Is here omitt
ed. having lieen invade Into subsection (b) of see. 240 of the new law. 
(See p. 50, ante).

(52) II. v. Brook*, 5 (inn. Or. Oast., 272.
(53) It. v. Lewi*, 7 Can. Cr. Cas., 201.
(54) U. v. Wilkes, 11 Can. Cr. Cas.. 220.
(55) Except that soltsee. 2 of the old section Is here omitted, having 

be:n made into subset*, (c) of sec. 240, ante.
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of the Queen v. Union Colliery Co.. :l Can. Cr. Cas.. .V<£3) that, un
der section 5213 (now 247) of the Criminal Code, a Corporation 
may lie indicted for omitting without lawful excuse to perform the 
duty of avoiding danger to human life from anything in its charge 
or under its control and that the fact that the consequence of the 
omission to perform such duty might have justified an indictment 
for manslaughter in the ease of an individual is not a ground for 
(plashing the indictment, and further that as the Criminal Code 
provides no punishment for the offence, the common law punish-

56)
See. 217. Sec. 249.

See. 218. See. 250.
See. 210. Sec. 251.

See. 220. Sec. 252.

Sec. 221. Sec. 253.

See. 222. Sec. 254.

Sec. 220. Sec. 255.

See. 224. Sec. 256.
See. 225.* Sec. 257.

See. 220. Sec. 258.

vants.

HOMICIDE.

flicted.

Unchanged.

Unchanged.
tiuman being.
Unchanged. (57)
homicide.

Unchanged.
vidence.

Unchanged. 
rear and a day.

Unchanged. (V>8) 
le mind.

Unchanged. 
Unchanged. 

been prevented.
Unchanged. 

nt of injury in- 
U nchanged.

MURDER AND MANSLAUGHTER.

See. 2527. Sec. 259. Murder defined. Unchanged.
See. 228. See. 260. Culpable homicide is also murder in certain

special cases. In case of treason and the 
other offences against the King's authority 
and person mentioned in Part II. piracy and 
offences deemed to he piracy, escape or rescue 
from prison or lawful custody, resisting law
ful apprehension, murder, rajH*, forcible ab-

(5tl) Colon Colliery Co. v. It.. .Tl Cnn. S. C. It.. HI.
(.-,7) Exwpt that the set'lion Is divided Into two [inragraphiu 
(.78) Kxecpt that the motion is divided Into four paragraph*.
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duet ion. robbery, burglary or arson, culpable 
homicide is also murder, whether the offender 
irmans or not death to ensue, or knows or not 
that death is likely to ensue, —
(a) if lie means to inflict grievous bodily 

injury for the purpose of facilitating the 
commission of any of the offences in this 
section mentioned, or the flight of the 
offender upon the commission or at
tempted commission thereof, and death 
ensues from such injury; or

(b) if he administers any stupefying or 
overjrowering thing for either of the 
purposes aforesaid, and death ensues 
from the effects thereof ; or

(c) if he by any means wilfully stops the 
breath of any person for either of the 
purposes aforesaid, ami death ensues 
from such stopping of the breath.

Slightly riminial.
On a trial for murder, if the fact of the death of a human being 

is established, by direct proof, and the remains of the dead man 
have been so destroyed by fire that direct identification is impos
sible, circumstantial evidence is admissible to prove the identity 
of the remains and also the identity of the person who caused the 
death. While the fact of death must always he established bv direct 
proof, the fact of the killing by the defendant as alleged inav be 
proved by circumstantial evidence supporting the charge beyond a 
reasonable doubt. (59)

An indictment charged a person with encouraging persons un
known to murder the sovereigns and rulers of Europe. Held that 
the indictment was good, as a sufficiently well-defined class was re
ferred to by the words “ sovereigns of Europe.” (59a)

Where two persons are jointly indicted for murder and one 
pleads “ guilty ” and the other “ not guilty ” ;. and the trial, upon 
the latter plea, results in an acquittal, leave should be given to the 
other accused to change his plea to one of “ not guilty,” if the cir
cumstances are such that the verdict of acquittal already given in 
rcsjiect of the one would Ik* inconsistent with the guilt of the 
other. (60)

Where a package of revolvers was thrown into a carriage in 
which three prisoners conjointly charged with a crime were being

(80) K. v. King, !» Can. Of. » 488; Can. Ann. Dig., [1008] 94.
(r>t)<f) It. v. AntonelU, 70 J. P.. 4.
(00) R. v. Herbert, 6 Can. Cr. Cas., 214.
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conveyed under lawful arrest and tli.- prisoners all struggled to ob
tain revolvers, two of them succeeding in doing so, whereupon all 
of them attempted to eflWt a forcible escape during which one of 
the peace officers was shot dead hv one of tin- prisoners but by 
which of them is unknown, proof that the defendant had one of the 
revolvers in the melee and had ordered another of the peace officers 
present to “give up” immediately after another of the prisoners 
had told the defendant to “ give it to him ” is, with such facts, <uf- 
ficient evidence of a conspiracy bv the throe prisoners for an unlaw
ful purpose, to wit, the escape, and of a common design to use for 
its accomplishment any amount of violence and force: and a con
viction of the defendant for murder is, therefore, proper without 
proof that he fired the fatal shot.

It, was proper for the trial Judge to instruct the jury that “where 
all the parties proceed with the intention to commit an unlawful 
act and with the resolution or determination to overcome all opposi
tion by force, that if by reason of such resolution one of the party 
is guiltv of homicide, his companions would he liable to the penalty 
which he has incurred.”

The shooting of the constable by one of the conspirators, in the 
prosecution of such common purpose was an act which was or ought 
to have l>evn known to be a probable consequence of prosecuting 
such purpose, and each of the conspirators become under Criminal 
Code, sec. Gl (2), — now section GO (2), — a party to the hom
icide. (61)

XYhere the accused charged with murder goes into the witness 
box on his own behalf, and then and there for the first time makes 
known his claim that he was a mere eye-witness of the murder, and 
that the principal witness for the prosecution had committed the 
deed, the trial judge may properly direct the jury that they may 
draw inferences from the prisoner’s previous silence on the matter 
of such claim, and consider whether the facts in evidence shewed 
the motive for such silence to be fournie;! on a consciousness of in
nocence, ex. fjr., that, he would thereby the hotter establish his in
nocence. or to be a design founded on a knowledge of guilt to ad
vance a false defence at the 'last moment, and to take the prosecu
tion by surprise.

Even if the charge were erroneous in that respect, a new trial 
should not he granted if there was ample evidence1 of guilt apart 
from that question, and if, in the opinion of the Court of Appeal, 
no substantial wron<r or miscarriage was occasioned by the er
ror. (62)

(01) It. v. Itlce, 5 Can. Or. Gas., .ri09.
(02) It. v. Hlgglna, 30 N. B. It., 18 ; 7 Can. Or. Cae.. 08.
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Unchanged. (05) 
Unchanged. 
Unchanged. 
Unchanged.

Where two persons mutually agree to commit suicide, and only 
one of the two accomplishes that object, the survivor is guilty of 
murder, according to the law of England. (63) But this is not so 
in our law. See section 260, post, which makes aiding and abetting 
suicide a specific offence, punishable by imprisonment for life.

CIRCUMSTANTIAL EVIDENCE.

In order to justify a finding of guilt from purely circumstantial 
evidence, the inculpatory facts must lie incompatible with the in
nocence of the accused and must be incapable of explanation upon 
any other reasonable hypothesis than that of guilt. (64)
See. 220. Sec. 261. Provocation.
Sec. 230. Sec. 262. Manslaughter.
Sec. 231. Sec. 263. Punishment for Murder.
Sec. 232. Sec. 264. Attempts to murder.
Sec. 233. See. 265. Letters threatening murder.

Unchanged.
See. 234. Sec. 266. Conspiracy to murder and counselling mur

der. Unchanged.
Sec. 235. See. 267. Accessory after the fact to murder.

Unchanged.
Sec. 236. See. 268. Punishment for manslaughter. Unchanged. 

SUICIDE.

See. 237. See. 269. Counselling or aiding or abetting the com
mission of suicide. Unchanged.

See. 238. See. 270. Attempt to commit suicide. Unchanged.

NEGLECT IN CHILDBIRTH AND CONCEALING DEAD BODY.

See, 230. See. 271. Neglect to obtain assistance in childbirth.
Unchanged.

See. 240. See. 272. Concealing dead body of child. Unchanged.
To constitute the offence of concealment of birth, there must be 

a concealment of the fact of the birth, and that concealment must 
he carried out bv the secret disposition of the dead body. The se
cret disposition must he of sueh a nature that any one coming to 
the place where the body is would not be likely to see it. (66)

((«) R. v. Atiiott, <17 .1. I'., 151.
(C4) K. v. Telford. 8 Can. Or. Cm.. 323.
(65) Except slightly In the wording thereof, and without altering the 

meaning and effect.
(66) It. v. Rosenberg, 70 J. P., 264.



BODILY INJURIES AND ACTS AND OMISSIONS CAUSING 
DANGER TO THE PERSON.

See. 241. See. 273. Wounding or shooting at a person with in
tent. Unchanged.

See. 242. See. 274. Wounding. Unchanged.
Upon an indict nient for wounding l»v shooting with intent to 

disable, under section 241 (now section 2Î3) of the. ('ode, tlie jury, 
is projM-rly instructed that, if such intent is negatived, the accused 
mav still be convicted of the simple offence of wounding under 
section 242 (now section 2Î4), if the jury find that he pointed a 
loaded gun, and tired it at another and either knew or ought to 
have known that the gun was loaded. A verdict of “guilty, with
out malicious intent,*’ upon such an indictment, was held to lie 
a verdict of guilty of such lesser offence, (fit)

Hut this was reversed in appeal, — the Supreme Court of Can
ada holding that the verdict of “guilty without malicious intent.” 
was equivalent to a verdict of acquittal of the charge laid in the 
indictment, namely, that of wounding with intent to disable, (fifi) 

Upon a charge of shooting with intent to do grievous bodily 
harm, in which the plea is self-defence, it is a question for the jury 
whether the assault upon the accused, which hud provoked the shoot
ing, had ended or was still being pursued. It is a mis-direetion to 
charge the jury that, to support a plea of self-defence to the in
fliction of grievous lwidily harm, they must find that the accused 
could not otherwise have preserved himself from death or grievous 
bodily harm, it being sufficient justification if the accused had a 
reasonable apprehension of grievous Ixxlilv harm to himself from 
the violence of the. assault u|»on him and if he believed on reasonable 
grounds that he could not preserve himself from grievous bodily 
harm otherwise than by inflicting grievous bodily harm upon his 
assailant. (GO)
Sec. 243. Sec. 275. Shooting at the King's vessels. — Wound

ing public officer on duty. Unchanged. 
To justify a sentence of more than three years imprisonment 

for assault and wounding a public officer, the charge must allege 
that the offence was committed while the officer was engaged in 
the execution of his duty.

A mere description of the assaulted party in the information aa 
a'n acting detective does not justify a sentence of seven years on a

(uf) It. v. Slnugtien white, (No. 1). » Can. O. Oml. 53.
(ON) It. v. Skiiiglnuiwlilte, (No. *J), or Sinuglienwbite v. It., 0 Otui. Cr. 

Cas.. 173.
(OO) It. v. Ritter, 8 Can. Cr. Cas., 31.
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plea of guilty, nor does it imply that the assault took place while 
the officer was engaged in the execution of his duty. (TO)
Sec. 244. Sec. 276. Disabling or drugging with intent to com

mit any indictable offence. Unchanged.
Sec. 245. Sec. 277. Administering poison, etc., so as to endanger 

life or inflict grievous bodily harm.
Unchanged.

Sec. 246. Sec. 278. Administering poison, etc., with intent to 
injure or annoy. Unchanged.

Sec. 247. Sec. 279. Causing bodily injuries by explosives.
Unchanged.

Sec. 248. Sec. 280. Attempt to cause bodily injuries by ex
plosives. Every one who unlawfully, —
(a) with intent to burn, maim, disfigure or 

disable any person, or to do some griev
ous bodily harm to any person whether 
any bodily harm is effected or not;

(i) cause* any explosive substance to ex
plode,

(ii) sends or delivers to, or causes to be 
taken or received by any person, any 
explosive substance, or any other «lan
gerons or noxious thing.

(iii) puts or lays at any place, or casts or 
throws at or upon, or otherwise
to any person any corrosive fluid, or 
any destructive or explosive substance; 
or

(/>) places or throws in, into, upon, against 
or near any building, ship or vessel an 

*n explosive substance, with intent to do
any bodily injury to any person, whether 
or not any explosion takes place and 
whether or not anv bodily injury is ef
fected,

is guilty of an indictable offence and liable, 
in cases within paragraph (a) of this section, 
to imprisonment for life, and in cases within 
paragraph (h) of this section, to fourteen 
years’ imprisonment.

Changed, (an here set forth).
Sec. 249. See. 281. Setting Spring Guns and Man-Traps.

Unchanged.

(70) R. v. Dupont. 4 Can. Cr. Gas.. 500.

01
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Sec. 2.-.0, Sec. 282.

See. *81. Sec. 283.

Sec. 282. See. 284.

Sec. 283. Sec. 285.

Se<*. 284. See. 286.
Six-. 238. Sec. 287.

Sec. 28(1. Sec. 288.

Six-. 237. Sec. 289.

Six-. 288. Stx*. 290.
Six-. 2(13. Sec. 291.

See. 289. Sec. 292.
Six-. 2110. Sec. 293.
Six-. 2(i1. S*x*. 294.

Rkvihkd Statvtkh 1906

Intentionally ends 
sons on railways. 
Negligently endan 
sons on railways.

Unchanged.
ifety of per-

U nchanged.

person. Unchanged.
Injuring persons by furious driving.

Unchanged.
Impeding shipwrecked person. Unchanged. 
Unguarded holes in ice, and unguarded 
mines out of use. Unchanged. (70a)
Sending unseaworthy ships to sea.

Unchanged.
Taking unseaworthy ships to sea.

Unchanged.

ASSAULTS.

Assault defined. Unchanged.
Common Assaults. — Punishment.

Unchanged.
Indecent assault on female. Unchanged.
Indecent assaults on males. Unchanged.

Unchanged.
It is not essential, in all eases of indecent assault, that complaint 

should have been made at the earliest opportunity after the offence, 
and. under special circumstances, evidence mav he received of such 
complaint made after the lapse of several davs. (71) Thus, the 
fact of tin- girl being only seven years of agi-, that the act was com
mitted without violence and that the girl did not realize the, serious 
nature of the act, are circumstances which make a complaint made 
ten days afterwards admissible in evidence. (72)
Sec. 2(12. Sec. 295. Assaults occasioning bodily harm.

Unchanged.
Sec. 2(13. Sec. 296. Aggravated Assault. Unchanged.
Sec. 204. Sec. 297. Kidnapping. Unchanged.

(70«) With tin- exception of n verbal alteration in par. (6). and with 
the exception of tile addition of tine words “ or unenclosed ’’ at the end 
of tlie section.

(71) It. v. Barron. 0 Can. Cr. Cas., 190. And see R. v. Smith. 9 Can. 
-O. Cas., 21.

(??) lb.
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UNLAWFUL CARNAL KNOWLEDGE.

Sec. 2<t($. See. 298. Rape defined. Unchanged.
K<r. 237. See. 299. Punishment for Rape. Unchanged.
See. 2«18. See. 300. Attempt to commit Rape. Unchanged.
See. 239. See. 301. Carnally knowing girl under fourteen.

Unchanged.
S«v. 270. See. 302. Attempt to carnally know girl under four

teen. Uni‘hangnd.
Th • expression “not living his wife ” used in section 30,1 is an 

exception, and if required to In* stated in the indictment, and 
negatived, the omission thereof would 1m* a defect which could lie 
remedied by the Judge by an amendment under fiction 880 : so 
that, where no objection is taken by the defendant before pleading, 
the omission of the words will not invalidate a conviction upon such 
an indictment. 'Hie objection thereto should 1m* taken, bv the de
fendant’s counsel, before plea, by demurrer or by a motion to quash : 
and then the Court could have amended the indictment, and. not. 
having done so, it was not open to him to take it subsequently. (73)

An accused was committed for trial upon a charge of “ unlawful 
assault with intent to carnally know.” On the accused wishing to 
make election for speedy trial, the Crown contended that the charge 
was not one in which a speedy trial could he had, as it not only 
amounted, by its description in the warrant of eommitment, to the 
charge of “ attempt to eommit rape.” but it was the Crown's inten
tion to indict the accused for this offence. Held that though the 
charge as worded in the commitment might lie either that of “ as
sault with intent to commit an indictable offence,” ‘ * un
der section 2f>3 (now section 29(>), and, as such, capable of sp«*edv 
trial, or that of “ attempt to commit rape,” punishable under sec
tion 238 (now section 300) and, as such, not capable of spmlv 
trial, the Court refused to receive the accused’s election of spmlv 
trial and left the responsibility with the Crown of preferring an 
indictment for the more serious charge. (74)

Where the depositions on which the indictment for rape is found
ed shew that the prosecutrix’s statements, relied upon by the Crown 
to shew that a complaint was made, were not spontaneous, but 
made in answer to questions bv the police officer, evidence of her

On a charge of rape, evidence is inadmissible, for the defence, of 
the general had reputation of the prosecutrix for unchastity. (7(7)

(73) It. v. Wirtflht, 11 Can. Or. <
(74) Jt. v. Preston, 0 Onn. Or. <
(75) It. v. Bishop et ail., 11 «
f7U) It. v. Bishop et al., /b.

30 N. S. II.. 103

3143
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On a charge of aiding and abetting another to commit rape, if 
it ap|X‘ars that a man called as a witness for the prosecution had 
immediately prior to tlu> offence been in the company of the prose
cutrix under circumstances making it probable, that he had hail 
illicit connection with her, ami that the man accused of the rape 
had taken the prosecutrix away from the witness, the witness may 
he cross-examined as to his relations with the prosecutrix for the 
purpose of shewing prejudice against the accused, and for this 
purpose is bound to answer whether he had hail connection with 
the prosecutrix on that occasion. (76a)

ABORTION.

Sec. 372. Sec. 303. Using means to procure abortion.
Unchanged. (77)

Sec. 273. Sec. 304. Woman using means to procure abortion on
herself. Unchanged.

S«*\ 274. Sin. 305. Supplying means to procure abortion.
Unchanged.

Sec. 271. Sec. 306. Killing Unborn Child. Unchanged.

OFFENCES AGAINST CONJUGAL RIGHTS.

Sec. 275. Sec. 307. Bigamy defined. Bigamy is,—
(a) the act of a person who, being married, 

goes through a form of marriage with 
any other person in any part of the 
world ; or

(h) the act of a jwrson who goes through a 
form of marriage in any part of the 
world with any person whom he or she 
knows to lx1 married ; or 

(c) the act of a person who goes through a 
form of marriage with more than one 
person simultaneously, or on the same 
day.

2. The fact that the parties would, if unmar
ried, have boe’n incompetent to contract mar
riage shall lx* no defence upon a prosecution 
for bigamy.

3. No one commits bigamy by going through a 
form of marriage, —
(fl) if he or she in good faith and on reason- 

(Wa) R. v. Fhmewy 10 Clan. <t. Cvl, 84L
(77) Mx<v|*t In the wording ami without altering the meaning and
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ahlv grounds Itclievcs his wife or her 
husband to Ik» dead ; or 

(b) if his wife or her husband has been 
continually absent for seven years then 
last past and he or she is not proved to 
have known that his wife or her hus
band was alive at any time during those 
seven years; or

(r) if he or she has boon divorced from the 
bond of the first marriage; or 

(d) if tin- former marriage has been declar
ed void by a court of competent juris
diction.

4. No person shall be liable to be convicted of 
bigamy in resjM'et of having gone through 
a form of marriage in a place nor in Canada, 
unless such person, being a British subject 
resident, in Canada, leaves Canada with in
tent to go through such form of marriage.

Meaning Unchanged. (77a)
5. Every form of marriage shall for the purpose 

of this section Ih> valid, notwithstanding any 
act or default of the person charged with 
bigamy, if it is otherwise a valid form.

Sec. 27(1. Hoc. 308. Punishment of bigamy. Unchanged.
A guilty mind is an essential ingredient of the offence of bigamy, 

and if a woman, after obtaining information that the man with 
whom she has gone through a form of marriage is already married, 
leaves him and marries another man, her honest and reasonable be
lief that the man she left had a wife living, is a good defence to a 
charge of bigamy; and it seems that the fact of such honest and 
reasonable belief may be found from the circumstances of the. ease, 
without strict proof of the man’s former marriage. (78)

AMicre both parties to a marriage in Canada are of Canadian 
domicile, but afterwards become bona fide domiciled in a foreign 
country, a decree of divorce obtained in the foreign country, while 
they are domiciled there, will he valid in Canada as a defence to a 
prosecution of either of them for bigamy in having re-married.

A decree of divorce granted by a court foreign to the domicile of 
both parties, pronounced bv consent or collusion of the parties both 
temporarily within its jurisdiction and which recites due proof of

(77o) Rut the first senten<*e of subsection 2 of the old sec. 27”>, ns to 
* form oi marriage ’ i< made ini" par. (a) of section 2-to. ante.

(78) It. v. Sellars, 0 Can. Cr. Ois.. 153.
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grounds sufficient under the foreign law for dissolving a marriage, 
is invalid in (’anada, if it Ik* proved that such recital is incorrect, 
and that, in fact, no evidence was given. (Tit)
Sec. 27 7. Sec. 309. Feigned marriages. Unchanged.
Sec. 278. Sec. 310. Polygamy. Unchanged.

It has recently been held by a district magistrate in the 
province of Quebec, that a man who, after going through the form 
of marriage with a woman known to him to be the wife of another 
man. cohabits with her in o|N\n continuous adultery in Canada 
claiming to Ik* lier second husband and falsely pretending that she 
had obtained a divorce, is properly convicted of unlawfully cohabit
ing in conjugal union by an illegal form of contract and bv mutual 
consent, contrary to the provisions of the Code prohibiting poly
gamy. (80)

The accused, in this case, mav have been guilty of bigamy, if 
his pretension that the woman had obtained a divorce from her 
first husband were shewn to l>c false to his (the accused's) know
ledge; but. in view of several previous decisions to the effect that 
section 278 (now section 310) of the Code was intended to apply 
to Mormons, the district magistrate's holding does not seem to he 
correct. (81)

UNLAWFUL SOLEMNIZATION OF MARRIAGE.

Sec. 270. Sec. 311. Solemnization of marriage without lawful 
authority. Unchanged.

See. 2SO. Sec. 312. Solemnization of marriage contrary to law.
Unchanged.

ABDUCTION.

Sec. 281. See. 313. Abduction of a woman of any age.
Unchanged.

Sec. 282. See. 314. Abduction of an heiress from motives of 
lucre ; and allurement and taking or detain
ing of a woman under twenty-one against 
the will of her parents. Unchanged.

Sc. 283. Sec. 315. Abduction of girl under sixteen. Unchanged.
Where then- is no abduction by force, there must be persuasion 

by the accused by blandishment or otherwise, to constitute an of
fence of constructive abduction under this section ; and if. without 
such persuasion, the girl suggests going away with him, and he

(7ft) R. v. Woods. 7 Can. Or. Oas., 22ft.
(NO) R. v. John Harris. 11 Can. Or. Cm., 2Ô4.
(HI) It. v. fjihrle. Mont. Low R.. 7 Q. B., 211 ; R. v. Liston. 34 L. C. 

J., Mti.
3
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thereupon takes the merely passive part of yielding to the sugges
tion, it is not an offence under the section. (82)
Sec. 284. Sec. 316. Abduction of children under fourteen. Even- 

one is guilty of an indictable offence and 
liable to seven years imprisonment who, with 
intent to deprive any parent or guardian of 
any child under the age of fourteen years, 
of the possession of such child, or with in
tent to steal anv article about or on the per
son of such child, unlawfully,—
(a) takes or entices away or detains any 

child; or
(b) receives or harbours any such child, 

knowing it to have been unlawfully 
taken, enticed away or detained with in
tent aforesaid.

2. Nothing in this section shall extend to 
anv one who gets possession of any child, 
claiming in good faith a right to the 
possession of the child.
Slight!if changed, (not in meaning hut 
in the wording), an here set forth.

Hie child’s own father may lx1 guilty of child stealing within 
tlie above section of the Code, if, after a divorce by a court of com
petent jurisdiction and the award thereon of the custody of the 
child to the mother, the father wilfully removes the child from her 
custody. (83)

A father having, under the law of the province of Quebec, the 
care of his minor children may, with the consent of the manage
ment of the school, place his child in a reformatory school author
ized, under the old section 936 (now section 29 of the Prisons and 
Reformatories Act), for the commitment of youthful offenders; and 
the detention of the child for the purposes of discipline and sub
ject to release by the father at anv time, will! not lx* interfered with 
by habeas corpus issued o>n behalf of the child by his mother. (84)

DEFAMATORY LIBEL.

Sic. 283. See. 317. Defamatory Libel defined. Unchanged.
Sec. 286. Sic. 318. Publishing defined. Unchanged.
S<c. 287. Sec. 319. Publishing on invitation or challenge.

Unchanged.

(88) It. v. Jarvis, 2» Cox C. <'.. 249.
(83) It. v. Watt*. 3 Can. <’r. C.m., 246.
(84) Ur A. B.. 9 Can. Or. Ca*.. 390.
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Set*. 288. Sec. 320. Publishing proceedings of Courts of Justice.
Unchanged.

K«v. 289. Sec. 321. Publishing parliamentary papers.
Unchanged.

S«t\ 290. See. 322. Fair Reports of proceedings of Parliament 
ana cf Courts. Unchanged.

The Court lias power summarily to commit for constructive con
tempt, notwithstanding sections 322. 324 and 325 of the Code, as 
to fair reports of court proceedings and fair comment upon public 
affairs; hut the Court will not exercise the power where the of
fence is of a trifling nature, hut only when necessary to prevent in
terference with the course of justice.

A st. ment in a newspaper editorial to the effect that one of the 
parties to a pending suit will lose the ease, is a contempt of Court.

A statement to the effect that a Judge of the Court having taken 
an active part in a general election, would have to devote his spare 
moments to schooling himself into forgetfulness of his political 
career, is not a contempt.

A statement to the effect that the spectacle of such Judge trying 
election cases is not edifying and that it does not produce a good 
impression in the public mind, is not a contempt.

A party to a suit has a status to move to commit a stranger to 
the suit for constructive contempt, although no affidavit is filed 
hy him or on his India If to the effect that the alleged contempt is 
calculated to prejudice him in his suit.

Any person may bring to the notice of the Court anv alleged con
tempt ; hut, unless the offence is of so serious a nature as to make 
it necessary to inflict summary punishment in order to prevent 
interference with the course, of justice, there should he no commit
tal. (88)

Where a jury disagreed upon the trial of an indictment and a 
new jury was ordered for another sitting the case is in the mean
time ‘dill a pending one; and improper and partial newspaper 
comments thereon passed bv one of the accused wiill constitute a con
tempt of court hy him. The court in imposing sentence upon a 
newspaper proprietor for a contempt of court contained in a news
paper comment may, in addition to the. infliction of a fine and im
prisonment. require the accused to find sureties to keep the j>eace 
and to refrain from publishing further articles reflecting on the 
pending case and may order imprisonment for six months or until 
security is sooner given or until the pending cause is sooner 
ended. (8fi)

(85) Stoddard v. Prentice, 5 fan. (*r. Vus.. 1413.
(86) It. v. ( burlier, U Cun. Cr. Cas., 480; Que. Off. Rep., 12 K. It., 385.
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It lias lice.n held, in Kngland, that the High Court of Justice 
there has jurisdiction to grant a writ of attachment against a per
son who publishes improper comments with reference to the de- 
fendant in a case, pending liefore justices, which may possibly, 
though not necessarily, come before the High Court. (87)

A reception order having been made under the Imp rial Lunacy 
Act, 1890, proceedings were taken under section 49 of the Act for 
the examination of the. patient by two medical practitioners ap
pointed bv the Commissioners in Lunacy with a view to his dis
charge. Reports were made by two medical practitioners under the 
section, but the Commissioners refused to order the discharge of the 
patient. A newspaper subsequently published the two reports in an 
article commenting on the detention of the patient. A day liefore the 
publication of the reports an application was made under section 
116 of the Act for the appointment of a receiver of the patient’s 
property during his detention, and the reports of the two doctors 
were made exhibits to an affidavit i'n these proceedings. Neither 
the publisher nor the editor of the newspaper knew of these pro
ceedings under section 116, nor did the articles discuss such pro
ceedings. Upon an application to commit for contempt of Court 
in publishing the reports of the doctors and the article, it was held 
that, as the proceedings under sec. 49 were concluded, it was not a 
contempt of Court to publish the reports and the article, and that, 
as to the pending proceedings under see. 116, there, was no evidence 
that the respondents knew of those proceedings, and they were 
therefore not guilty of contempt. (88)

Where a person having been charged before the petty sessions 
with an indictable offence, triable only at the assizes, matter is 
published in a newspaper tending to interfere with the fair trial 
of the charge, the High Court has jurisdiction to attach the pub
lisher of such matter, for contempt of court, notwithstanding that, 
at the time of the publication the person had not yet been commit
ted for trial. (89)
Sec. 291. Sec. 323. Fair reports of public meetings.

Unchanged.
Sec. 292. See. 324. Public Benefit. Unchanged.
Sec. 293. See. 325. Fair comment on public person, or on works 

of literature or art, etc. Unchanged.

(87) It. v. De vie*. fWOO] 1 K. B.. 32; 73 L. J.. K. B.. 104; 22 T. L 
It.. 1>T.

(8K) In re Townsheml. (Marqui»), 22 T. L. R„ 341 ; Mews Ann. Dig., 
1 190U] Ul.

(89) It. v. I*arke. 72 L. J„ K. B , 839; [19U31 2 K. B.. 432.
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Sec. 294. Sec. 326.

Sec. 295. Sec. 327.
Sec. 29U. Sec. 328.
Sec. 29T. Sec. 329.

Sec. 298. Sec. 330.

Sec. 299. Sec. 331.
Sec. 300. Sec. 332.
Sec. 301. Sec. 333.

Sec. 302. Sec. 334.
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Publication seeking remedy for grievance.
Unchanged. (90) 

Answers to enquiries. Unchanged.
Giving Information. Unchanged.
Newspaper proprietor presumed responsible 
for defamatory matter published in his 
newspaper. U whanged.
Selling books containing defamatory matter.

U n changed.
When truth is a defence. Unchanged. 
Extortion by defamatory libel. Unchanged. 
Punishment of defamatory libel known to be 
false. Unchanged.
Punishment of defamatory libel.

Unchanged.

PART VII.

OFFENCES AGAINST RIGHTS OF PROPERTY AND RIGHTS ARISING 
OUT OF CONTRACTS, AND OFFENCES CONNECTED 

WITH TRADE.

Interpretation.

Sec. 335. Definitions. — In this Part, unless the context other
wise requires, —
(a) ‘ act ’. for the purposes of the sections relating to 

offences connected with trade and breaches of con
tract. includes a default, breach or omissi.n: (1) 

(h) ‘ Admiralty ’ moans the T»rd High Admiral of the 
United Kingdom or the Commissioners for execut
ing the office of Lord High Admiral; (2)

(c) * break ’ means to break anv part, internal or ex
ternal. of a building, or to open by any means what
ever (including lifting in the case of things kept in 
their places by their own weight) anv door, win
dow, shutter, cellar-flap or other thing intended to 
cover openings to a building or to give passage from 
one part of it to another. (3)

(90) Except tliat tike danse “If the defamatory matter Is believed 
by him to l*> true.”— near the end of tiie section. la now worded us 
follows. “If the defamatory matter la belle veil by the person publi*hing 
the same to be true. ' ’

(1) Taken from the latter part of the old sec. 519.
(2) Taken from suhsee. 5 of the old see. .‘*>2.
(3) Taken from |>nr. (b) of the old sen-. 407.
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{(I) ' covering ’ includes any stopper, cask, bottle, ves
sel, box, cover, capsule, case, frame or wrapper ; and 
‘ label ' includes any brand or ticket; (4 )

(e) * dwelling-house * means a permanent building, the 
whole or any part of which is kept by the owner or 
occupier for the residence therein of himself, his 
family or servants, or any of them, although it may 
at intervals Ik* unoccupied; (5)

(/) ‘document’ means any paper, parchment or other 
material used for writing or printing, marked with 
matter capable of being read, but does not include 
trade marks on articles of commerce, or inscriptions 
on stone or metal or other like material: (0)

(g) ' every one,’ * vendor,’ ‘ purchaser,’ ‘merchant,’ 
‘ agent,’ or ‘ person,’ for the purposes of the sec
tions relating to trading stamps, includes any part
nership or company or body corporate; Added. 

(It) "exchequer bill’ includes exchequer bonds, notes, 
debentures and other securities issued under the 
authority of the Parliament of Canada, or under 
the authority of the legislature of any province form
ing part of Canada, whether before or after such 
province so became a part of Canada ; (7)

(t) ‘exchequer bill paper’ means anv paper provided 
by the proper authority for the purpose of being 
used as exchequer bills, exchequer bonds, notes, de
bentures or other securities issued under the au
thority of the Parliament of Canada, or under the 
authority of the legislature of any province form
ing part of Canada, whether before or after such 
province became a part of Canada; (8)

(;) ‘ false document ’ means
(t) a document the whole or some material part 

of which purports to be made by. or on behalf 
of any person who did not make or authorize 
the making thereof, or which, though made 
by, or by the authority of, the person who 
purports to make it, is falsely dated as to time 
or place of making, where either is material, 
or

(4) Taken from par. (r) of tire old sec. 443.
\5) Taken from par. (a) of the old sec. 407.
(<S) Taken from the old sec. 410.
(7) Taken from par. («) of the old sec. 4*20.
(8) Taken from par. (a) of ««*. 433 of t.lie old Code.
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(it) a document, the whole or some material part 
of which purports to he made bv or on behalf 
of some person who did not in fact exist, or 

(**t) a document which is made in the name of an 
existing person, edther by that person or by his 
authority, with the fraudulent intention that 
the document should pass as being made by 
some person, real or fictitious, otlier than 
the person who makes or authorizes it; (!>) 

(k) * false name or initials * means, as applied to any 
goods, any name or initials of a person which 
(t) are not a trade* mark or part of a trade mark, 
(ii) are identical with, or a colorable imitation of 

the name or initials of a person carrying on 
business in connection with goods of the same 
description, and not having authorized the use 
of such name or initials.

(Hi) are either those of a fictitious person or of 
some person not bona fide carrying on business 
in connection with such goods; (10)

(?) ‘ false trade description ' means a trade descrip
tion which is false in a material respect as regards 
the goods to which it is applied, and includes every 
alteration of a trade description, whether by wav of 
addition, effacement or otherwise, where that alter
ation makes the description false in a material res
pect. and the fact that a trade description is a 
trade mark, or part of a trade mark shall not pre
vent such trade description being a false trade des
cription within the meaning of this Part : (11) 

(m) ‘ goods,* for the purposes of the sections relating to 
forgery of trade marks and fraudulent marking of 
merchandise, means anything which is merchandise 
or the subject of trade or manufacture; (12)

(m) ■ name * includes any abbreviation of a name; (13) 
(o) * person ‘ manufacturer 1 dealer or ‘ trader ’ 

and ‘ proprietor ’ for the purposes of the sections 
relating to forgery of trade marks and fraudulent 
marking of merchandise, include any body of per
sons, corporate or not corporate; (14)

(U) Taken from the old sec. 421.
(10) Taken from tin* latter part of subs**1. of tin* old sec. 443.
(11) Taken from par. (r) of tlw okl wv. 443.
(12) Taken from par. (</) of sec. 443 of the okl Code.
(13) Taken from |wr. (u) of the old m;. 443.
(14) Taken fruon par. ( f ) of tin* okl hhc. 443.



(/>) * revenue paper * means any paper provided by the 
proper authority for the purpose of being used for 
stamps, licenses or permits, or for any other pur
pose connected with the public revenue; (15)

(</) 1 seaman ' means every person, not being a com
missioned, warrant or subordinate officer, who is 
in or belongs to His Majesty’s navy, and is borne 
on the books of any one of Ilis Majesty’s ships in 
commission, and every person, not being an officer, 
as aforesaid, who, being borne on the Imks of 
any hired vessel in His Majesty’s service, is by vir
tue of any Act of Parliament of the United King
dom for the time being in force for the discipline 
of the navy, subject to the provisions of such Act; 
(16)

(r) ‘seaman's property’ means any clothes, slops, me
dals, necessaries or articles usually deemed to be 
necessaries for sailors on hoard ship, which belong 
to anv seaman; (17)

(s) ‘ trade mark * means a trade mark or industrial 
design registered in accordance with the Trade 
Mark and Design Act, and the registration where
of is in force under the provisions of the said Act, 
and includes any trade mark which, either with or 
without registration, is protected by law in any 
British possession or foreign state to which the 
provisions of section 103 of the Act of the Unit
ed Kingdom, known as The Patents, Designs and 
Trade Marks Act. 1883, arc, in accordance with 
the provisions of the said Act, for the time being 
applicable; (18)

(/) trade description’ means anv description, state
ment or other indication, direct or indirect;
(i) as to the number, quantity, measure, guage 

or weight of anv goods,
(ii) as to the place or country in which any goods 

are made or produced,
(tit) as to the mode of manufacturing or producing 

any goods,
(iu) as to the material of which anv goods are 

composed,

(16) Taken from par. (b) of the old see. 433.
(10) Taken from Ktihsee. 3 of the old sec. 302.
(17) Taken from subsec. 4 of the old sec. 802.
(18) Taken from par. (o) of the old sec. 443.
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(v) us to any goods living the subject of an exist
ing patent, privilege or copyright : ( ID)

(m) ‘ trading stamps' includes. Insides trailing stamps 
commonly so called, any form of cash receipt, re
ceipt. coupon, premium ticket or other device, de
signed or intended to be given to the purchaser of 
goods by the vendor thereof or his employee or 
agent, and to represent a discount on the price of 
such gocxls or a premium to the purchaser thereof, 
which is redeemable, either —
(i) by any jierson other than the vendor or the 

person from whom he purchased the goods or 
the manufacturer of the gixids. or 

(it) by the vendor, or the person from whom he 
purchased the gixids. or the manufacturer of 
the goods, in eash or gocxls not his property, or 
not his exclusive property, or 

(iii) by the vendor elsewhere than in the premises 
where such good s are purchased : or which 
does not show upon its face the place of its de
livery and the merchantable value thereof, or 
is not redeemable at any time : Added,

(v) ‘ watch ’ for the purposes of the next succeeding 
section means all that portion of a watch which is 
not the watch case. (20)

2. An offer printed or marked by the manufacturer 
upon any wrapper, box. or receptacle, in which goods 
arc sold, of a premium or reward for the return of such 
wrapper, box or receptacle, is not a trading stamp within 
the meaning of this Part. Added.

Sec. 444. Sec. 336. Words or marks on watch cases.
Unchanged. (21)

Sec. 337. ‘ Trade description.* The use of any figure 
word or mark which, according to the cus
tom of the trade, is commonly taken to lie 
an indication of any of the matters herein- 
Ix-forv referred to in the interpretation of the 
expression ‘ trade description * is a trade des
cription within the meaning of this Part. 
(22)

(19) Taken from par. ( /») of the odd sec. 148.
(20) Taken from the bitter part of the old see. 444.
(21) Except that the latter part of the old see. 444 Is omitted, and 

made Into paragraph (y) of see. 336( ante) of the new Act
(22) Taken from a portion of the old see. 44.'!.
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Sec. 421.1. Sec. 338. False document. — To constitute1 11 false 
document it is not necessary that the 
fraudulent intention should appear 
on the face of the document, but it may be 
proved by external evidence.

Slightly changed in the wording.
Sec. 339. Outbuilding.—A building occupied with 

and within the same curtilage with any 
dwelling house, shall be deemed to be part 
of the said dwelling house, if there is, be
tween such building and dwelling house, a 
communication cither immediate or by 
means of a covered and inclosed passage 
leading from the one to the other, but not 
otherwise. ( 23 )

Sec. 340. Entrance into a building.—An entrance in
to a building is made as soon as any part 
of the body of the person making the en
trance, or any part of anv instrument used 
by him, is within the building. (24)

See. “ 2. Entrance by artifice, etc. — Every one
who obtains entrance into any building by 
any threat or artifice used for that purpose 
or bv collusion with any person in the build
ing or who enters any chimney or other aper
ture of the building permanently left open 
for any necessary pur post1, shall be deemed 
to have broken and entered that build
ing. (25)

APPLICATION OF PART.

Sec. 341. False Trade description by means of figures, 
words or marks. The provisions of this 
Part respecting the application of a false 
trade description to goods extend to the ap
plication to goods of any such figures, 
words or marks, or arrangement or combin
ation thereof, whether including a trade 
mark or not, as are reasonably calculated to 
lead persons to believe that the goods arc 
the manufacture or merchandise of some

(23) Taken from dUuwe (1) of par. («) of the old j*v. 407.
(24) Taken from clause (i) ol' par. (b) of the old see. 407.
(25) Taken from clause (id) of par. (b) of the old eec. 407.
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person other than the person whose manu
facture or merchandise they really are. (2(J) 
2. False Trade description by means of
false name or initials. - The provisions of 
this Part respecting the application of a 
false trade description to goods, or respect
ing goods to which a false trade description 
is applied, extend to the application to goods 
of any false name or initials of a person, 
and to goods with the false name or initials 
of a person applied, in like manner as if 
such name or initials were a trade descrip
tion. (2:)

Sec. 455. Sec. 342. Trade description applied prior to 22nd May
1888. Unchanged.

Sec. 343. Trading Stamps. — The provisions of thU 
Part with respect to trading stamps shall 
not apply to any trading stamps issued by 
a manufacturer or vendor lie fore the first
day of November 1005. Added.

THEFT.

Sec. 303 Sec. 344. Things capable of being stolen. — Every
inanimate thing whatever which is the 
property of any person, and which either 
is or may he made moveable, is capable of 
being stolen as soon as it becomes move- 
aide. although it is made moveable in or
der to steal it: Provided that nothing 
growing out of the earth of a value not 
exceeding twentv-five cents shall, except 
in cases hereinafter provided, lie deemed 
cfl ”? of being stolen.

Slightly changed in the wording. 
See. 304. Set. 345. Animals capable of being stolen.
Sec. “ -1. Sec. “ -1. All tame living creatures, whether tame

bv nature or wild bv nature and tamed, 
shall he capalde of being stolen : Provid
ed that tame pigeons shall be capable of 
being stolen so long only as they are in a 
dovecot or on their owner’s land.

Slightly changed in the wording.

(20) Taken from subsec. 2 of the old sec. 443.
(27) Taken from the first part of aubatv. 3 of the old ate. 443.

4
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Set*. “ -2. See. “ -2 j Living creatures wild by nature and
Sec. “ -3. Sec. “ -3. kept in a state of confinement.
Sec. “ -4. Sec. “ -4.1 Unchanged.
Sec. " -6. Sec. " -5. Wild creatures in enjoyment of their na

tural liberty. Unchanged.
Sec. “ -7. See. “ -6. Parts of living creatures. Unchanged.

It has been held, in England, that ferrets arc “animals kept in 
a state of confinement,” under sections 21 and 22 of the Imperial 
Larceny Act, 1861, and that, therefore, persons, resisting appre
hension by a police oflicor, who finds them in possession of a bu
ret, which they knew to be stolen are guilty of murder, if such 
resistance on their part results in the police officer’s death. (28) 
Sec. 304-."). Sec. 346. Oysters capable of being stolen.

Unchanged.
Sec. 30.r>. Sec. 347. Theft defined. Theft or stealing is the act 

of fraudulently and without color of right 
taking, or fraudulently and without color 
of right converting to the use of any per
son anything capable of being stolen, with 
intent,—

Sec. “ (a) (a) to deprive the owner or any person
having anv special property or interest 
therein temporarily or absolutely of 
such thing or of such property or in
terest; or

Sec. “ (6) (h) to pledge the same or deposit it as 
security ; or

Sec. “ (=) (r) to part with it under a condition as 
to its return which the person parting 
with it may be unable to perform : or

Sec. “ (d) (d) to deal with it in such a manner that 
it cannot lx; restored in the condition 
in which it wag at the time of such 
taking and conversion.

Sec. “ -4. Sec. “ -2. Theft is committed when the offender 
moves the thing or causes it to move or to 
be moved, or begins to cause it to become 
moveable, with intent to steal it.

Sec. “ -2. Sec. “ -3. The taking or conversion may be fraudu-
lent, although effected without secrecy or 
attempt at concealment. Unchanged. (29)

(28) K. v. SlMMTiff. 20 Cox C. C.. 334.
(29) Except In the arrangement of the clauses, and by the omission 

of paragraphs f» and 0 of the old section to make sec. 348 infra.
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See. -3. Sec*. It if* immaterial whetlier the thing con
verted was taken for the pur|>osv of con
version, or whether it was, at the time of 
the conversion, in the lawful possession of 
the person converting. t’nrhanged. (2D) 

Sec. “ -5. Sec. 348. Agent pledging goods entrusted to him 
for sale; and Servant feeding horse con
trary to master's orders. No factor or 
agent shall lie guilty of theft by pledging 
or giving a lien on any goods or document 
of title to goods entrusted to him for the 
purpose of sale or otherwise for any sum 
of money not greater than the amount clue 
to him from his principal at the time of 
pledging or giving a lien on the same, to
gether with the amount of any hill of ex
change accepted by him for or on account 
of his principal.

Slightly changed in the wording. 
See. " -G. Sec. “ -2. Any servant, contrary to the. orders of his 

master, taking from his possession any 
food for the purpose of giving the same or 
having the same given to any horse or 
other animal belonging to or in the posses
sion of his master, shall not, by reason 
thereof be guilty of theft.

Slightly changed, in Hie wording. 
Fish taken at sea are in the possession of the owner of the smack 

by which they are taken, as soon as they are taken, and are cotise- 
que ntl y the subject of theft by taking. A., — who whs employed as 
a skipper of a smack, used for trawling outside territorial waters, 
— during the course of a fishing voyage, put into port, sold the 
fish he had taken, and appropriated the proceeds to his own use. 
Held, properly convicted of theft. (30)

The appropriation for purposes of loading and shipment, of a rail
way car intended by the railway company for another person who 
had a prior statutory right to lie supplied with a car, is not a fraud
ulent taking or conversion of the car from such other person, if 
the latter had not received notice from the railway company that 
the car had been assigned to him. An applicant for a railway car 
under the Manitoba Grain Act (Can.) does not acquire a tem
porary “ special property or interest ” in the car within section 347 
of the Code, until he is informed of its assignment to him. (31)

(30) It. v. Ma l Ison, -JO Vox V. V.. 204.
(31) It. v. Mvtilroy, 11 Can. Ur. Cas., 34; *» Terr. It., 10.
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An unqualified instruction to the jury on a prosecution for theft 
against the finder of goods, that the pledge of same by him con
stitutes theft, is a misdirection entitling the accused to a new trial. 
Whether or not the conversion by tin- finder is theft depends upon 
tli - attendant circumstances, such as the class of goods, tin» place 
«of finding, tin- interval between the finding and conversion, and the 
probability of being able to discover the owner. (32)

On a charge of stealing goods from a store, evidence of the find
ing. in prisoner's house, of the goo,Is and of the keys fitting the 
store doors, and of the fact that, at the time of the alleged theft, 
the goods v.M-v in the store exposed for sale and had not been * dd, 
is sufficient to put the onus upon the prisoner of accounting r his 
possession of the goods. (32a)

Whore the prisoner was charged, before the County Court Judges’ 
Criminal Court, with unlawfully stealing goods, but the charge did 
not allege that the offence was committed fraudulently ami without 
color of right, it was held, affirming the decision appealed from, 
that the offence, of which the prisoner was accused, was sufficiently 
stated in the charge. (32b)
See. 30(5. Sec. 349. Theft of things under seizure. Unchanged.
Sec. 307. Sec. 350. Theft of animals. Unchanged

Sec. 351. Theft of Electricity. — Everv one commits 
theft who maliciously or fraudulent!v ab
stracts, causes to bo wasted or diverted, con
sumes or uses any electricitv. Added

Sec. 311. Sec. 352. Theft by owners, co- ners, partners, etc.
U n changed.

Sec. 312. See. 353. Theft by defraud’ g partner in mining
claim. Unchanged.

Sec. 313. Sec. 354. Husband and v Unchanged.
Sec. 308. Sec. 355. Theft by Agei. Unchanged. (33)

A railway conductor who takes from a passenger, for his tran
sportation a sum much less than the authorized fare and issues no 
ticket or receipt therefor, is guilty of theft as an agent, if he 
fraudulently omits to account for and pay, to the railway compa
ny, the money so received. Money so taken for transportation is 
money received by the railway conductor “on terms requiring him 
to account for or pay tlie same*’ to the company. (34)

A broker who receives money from a customer to purchase stocks

(32) It. v. 9kivJan 35 X. It. It.. 388) 7 Gan. Or. Cas.. 175.
(32a) It. v. Thor In lift. 11 B. C. It.. 117.
(33b) George v. It.. 35 Can. 8. C. R.. 37(5.
(33) Kx<-ept for some slightly verbal aliteration*, not affecting the 

meaning, mul except that paragraph 2 1* made Into paragraphs 2 mul 3.
(34) It. v. MoLeOlan (No. 1), 10 Can. Cr. Cas.. 1.
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on margin for a firm of correspondents, holds them in hie own 
name, and allows them to be sold on his account, but subsequently 
re-arranges with his correspondents to resume business and carry 
the same stocks, receiving in the meantime remittances from his 
customer to maintain the margin, without informing him of what 
has taken place, and who afterwards severs anew his connection 
with his correspondents and receives at the same time from his 
customer instructions to sell the stocks, which would have resulted 
in a comparatively small loss, but instead of doing so. replaces 
them by purchase of a like quantity of the same kind from an
other firm whose subsequent failure cause's their total loss, — is 
not guilty of theft by an agent under the Criminal Code. (33) 
See. 309. Sec. 356. Theft by holder of power of attorney.

Unchanged.
See. 310. See. 357. Theft by misappropriating proceeds held 

under direction. Unchanged.

PUNISHMENT OF THEFT.

See. .‘120. See. 358. Agents and Attorneys. — Every one is guil
ty of an indictable offence and liable to 
fourteen years imprisonment who steals any
thing by any act or omission amounting to 
theft under the provisions of the three last 
preceding sections.

Changed, as here set. forth. 
See. 319. See. 359. Clerks and Servants. Unchanged.
See. 328. Sec. 360. Tenants and Lodgers. Unchanged.
Sec. 323. See. 361. Testamentary Instruments. Unchanged.
Sec. 324. Sec. 362. Documents of Title to Lands or goods.

Unchanged.
Sec. 325. Seer. 363. Judicial or Official Documents, etc.

Unchanged.
Sec. 326. See. 364. Post Letter Bags, etc. Unchanged.
See. 327. See. 365. Other postal letters, etc. — Every one is

guilty of an indictable offence and liable to 
imprisonment for any term not exceeding 
seven years and not less than three years who 
steals,
(a) any post letter other than post letters 

referred to in the last preceding sec
tion ;

(b) any parcel sent bv parcel post or any 
article contained in any such parcel ; 
or

(35) It. v. Baetien, 11 Can. Cr. Cas.. :*ni ; Qm*. Off. iô K. It.. Ul.
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(c) any key suited to any lock adopted for 
ust1 by the Post Office Department, and 
in use on any Canada mail or mail bag. 

Slightly altered, as here set forth. 
Sec. 328. Sec. 366. Stealing other mailable matter.

Unchanged.
A decoy letter duly stamped and placed bv post office officials 

amongst the letters at a post office for the purpose of testing the 
honesty of the letter carrier whose duty it was to deal with the 
same, is none the less a post letter, because of its being directed to 
a fictitious address. (3G)
Sea 32!>. Sea 367. Election Documents. Unchanged.
Sec. 330. Set. 368. Tramway, Railway or Steamboat Tickets.

Unchanged.
Unchanged.Sec. 369. Cattle.Sec. 331

Sec. 331 a. Fraudulently taking or refusing to give up
cattle. Made into section 392, post.

Sec. 332. Sec. 370. Dogs, birds, beasts and other domestic
animals.
Unlawfully injuring pigeons.

Unchanged.
Sec. 333.

Omitted here. (37)
Sec. 334. Sec. 371. Oysters,—Theft of. — Meaning unchanged. 
Sec. 335. Sec. 372. Things fixed to buildings or in land.

Unchanged.
Unchanged.
Unchanged.

Sec. 336. Sec. 373. Trees, etc.
Sec. 337. Sec. 374. Idem.
See. 341. Sec. 375. Plants, etc., growing in a garden.

Unchanged.
Six*. 342. Sec. 376. Cultivated Plants, etc., growing elsewhere.

U n changed.
Sec. 33!). Sec. 377. Fences, stiles or gates. Unchanged.
Sec. 343. Sec. 378. Ores or minerals from mines. Unchanged.

Sec. 345. Sec. 380. Stealing in a dwelling-house. Unchanged.
Six-. 346. Sec. 381. Stealing by picklocks, etc. Unchanged.
Sec. 34!). Sec. 382. Stealing goods from ships or wharves, etc.

U nchanged. 
Unchanged. 
Unchanged.

Sec. 350. Sec. 383. Stealing Wreck.
Sec. 351. Sec. 384) Stealing on Railways.
Sec. 352. Sec. 385. Stealing things deposited in Indian graves.

(3(1) Mmyor v. Voiuglian, 5 Gan. Cr. ('as.. 302; 0 Can. Cr. Cas., 68. 
And see It. v. Ryan, 0 Can. Or. Cas.. 347 ; 9 Ont. L. It., 137.

(37) Made Into sec. 393. post.
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Sec. 356. Sec. 386. Stealing things not otherwise provided for.
Unchanged.

Sec. 357. Sec. 387. Additional punishment when value exceeds 
$200. Unchanged.

Sec. 347. Sec. 388. Stealing goods in process of manufacture.
Unchanged.

OFFENCES RESEMBLING THEFT.

Sec. 348. Sec. 389. Fraudulently disposing of things entrusted 
for manufacture. Unchanged.

Sec. 363. Sec. 390. Criminal breach of Trust. Unchanged.
Sec. 321. Sec. 391. Public servants refusing to deliver up 

property lawfully demanded. Unchanged.
Sec. 331a. Sec. 392. Fraudulently taking cattle, or fraudulently 

refusing to deliver up cattle, etc. — Every 
one is guilty of an indictable offence anil 
liable to three years' imprisonment who, — 
(a) without the consent of the owner there

of fraudulently takes, holds, keeps in 
his possession, conceals, receives, appro
priates, purchases or sells, or fraudu
lently causes or procures, or assists in 
the taking possession, concealing, ap
propriating, purchasing or selling of 
any cattle which are found astray ; or 

(h) fraudulently refuses to deliver up anv 
such cattle to the proper owner thereof, 
or to the person in charge thereof on be
half of such owner or authorized by 
such owner to receive such cattle : or 

(f) without the consent of the owner, 
fraudulently wholly or partially oblit
erates, or alters or defaces, or causes 

or procures to be obliterated, altered or 
defaced, any brand or mark on any 
cattle, or makes or causes or procures 
to be made any false or counterfeit 
brand or mark on any cattle.

Changed slightly as here set forth.
Nee. 333. Sec. 398. Pigeons, — Unlawfully killing or injuring.

Unchanged.
Sec. 338. See. 394. Drift Timber. Unchanged.
Sec. 340. See. 395. Possessing trees, etc., without being able 

to satisfactorily account for same.
Unchanged.
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Sec. 353. Sec. 396. Destroying documents of title. Unchanged. 
Sec. 354. Sec. 397. Concealing anything capable of being sto

len. U nchanged.
Sec. 355. See. 398. Bringing stolen property into Canada.

U ncliangcd.

RECEIVING STOLEN GOODS.

Sec. 314. Set. 399. Receiving property obtained by any indict
able offence. Unchanged.

Sec. 315. Sec. 400. Receiving stolen property.. Unchanged.
Sec. 316. Sec. 401. Receiving property obtained by offence

punishable summarily. Unchanged.
Sec. 317. Sec. 402. When receiving is complete. Unchanged.
Sec. 318. Sec. 403. Receiving after restoration to owner.

Unchanged.
FALSE PRETENCES.

Sec. 358. Sec. 404. Definition. Unchanged.
The giving of a post-dated cheque implies no more than a 

promise to have sufficient funds in the bank on the date thereof, 
and is not, in itself, a false representation of a fact past or pres
ent. (38)

False representations amounting to mere promises or professions 
of intention, though they induce the defrauded part to part with 
the possession of his goods, are not false pretences under this sec
tion, as they are not representations of a mat ter of fact either pres
ent or past : and where a person is induced, by a false representa
tion, to part with the possession of goods but does not part with his 
right of property therein (ex. gr. in a contract of hire of a chattel), 
there can be no conviction for obtaining the goods under false pre
tences. (39)
Sec. 3*59. Sec. 405. Punishment for obtaining by false pretence.

Unchanged.
Sec. 360. Sec. 406. Obtaining execution of valuable security by 

false pretence. Unchanged.
Sec. 361. Sec. 407. Falsely pretending to enclose money, etc., 

in letter. Unchanged.

PERSONATION.

See. 456. Sec. 408. Personation with intent to obtain property.
U nchanged.

(38) It. v. Ilk-hard, 11 Can. Or. Cas., 279.
(39) It. v. Nowe, 8 Can. Cr. Cas., 441: 36 N. S. R., 631.
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Sue. 457. Sec. 409. Personation at examinations. Unchanged. 
Sw. 458. Sec. 410. Personation of owners of stock, etc.

Unchanged.
Sec. 459. Sec. 411. Acknowledging any instrument in a false

name. Unchanged.

THE DOMINION ELECTIONS ACT.

The Dominion Elections Act, 1900, — (63-04 Vic., c. 12), — 
certain sections of which are set out at pages 519-524 of the Au
thor's second Edition of the Criminal Code, — is repealed, and the 
Dominion Elections Act, now in force, is chapter (» of the Revised 
Statutes, 1906, the principal provisions of which, with reference 
to the forgery, etc., of ballot papers, and with reference to persona
tion and other offences at elections, arc the following:—

Forgery of ballot papers and ballot box frauds, etc. Sec. 255 
enacts that “Every one who —

(a) forges, counterfeits, fraudulently alters, defaces or fraud
ulently destroys a ballot paper, or the initials of the deputy 
returning officer signed thereto, or —

(h ) without authority supplies a ballot paper to any person, or— 
(f) fraudulently puts into a ballot box a paper other than the 

ballot paper which he is authorized by law to put in, or —
(d) fraudulently takes a ballot paper out of the polling station, 

or —
(e) without due authority destroys, takes, opens, or otherwinse 

interferes with a baliot box or book or packet of ballot pa
pers then in use for the purpose of the election, or —

(a) forges, counterfeits, fraudulently alters, defaces or fraud
stamping of ballots papers, or uses any such stamp for any 
purpose other than the stamping of ballot papers, or not 
being a returning officer, has in his possession any such 
stamp or any counterfeit or imitation thereof, or —

(<7) being a deputy returning officer, fraudulently puts, other
wise than as authorized by this Act, his initials on the back 
of any paper purporting to be or capable of being used as 
a ballot paper at an election, or —

(/< ) with fraudulent intent, prints any ballot paper or what pur
ports to be or is capable of being used as a ballot paper at 
an election, or —

(i) being authorized by the returning officer to print the ballot 
papers for an election, with fraudulent intent prints more 
ballot papers than he is authorized to print, or —

(;) attempts to commit any offence specified in this section,— 
is guilty of an indictable offence, and shall be liable, if he
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is a returning officer, deputy returning officer or other of
ficer engaged in the election, to a fine not exceeding one 
thousand dollars and not less than three hundred dollars, or 
to imprisonment for a term not exceeding five years and 
not less than one year, with or without hard labor, in default 
of paying such fine, — and, if he is any other person, to a 
fine not less than one hundred dollars a!nd not exceeding 
five hundred dollars, or to imprisonment for any term not 
exceeding two years and not less than six months, with or 
without hard labor, in default of paying fine.”

Secrecy of Voting. Section 258 contains special provisions for 
ensuring the secrecy of voting and for the punishment of any in
terference therewith.

No flags nor party badges to be used at elections. Section 260 
makes it an offence (punishable, on indictment or summarily by 
fine not exceeding $100 or imprisonment not exceeding three 
months, or both, in the discretion of the Court), for any person 
to furnish any party flag, etc., or any ribbon or badge, with intent 
that the same shall l»e carried, or worn or used, on or for eight days 
prior to an election day, for distinguishing the bearers or wearers 
thereof as supporters of any candidate, or for any person, during 
such period, to carry, or wear or use any such party flag, etc., or 
any such ribbon or badge.

Bribery. — Bribery is defined by section 205, and is thereby 
made indictable and punishable by imprisonment for a term not 
exceeding six months; and a person guilty thereof is, moreover, 
rendered liable to forfeit $200 and costs to any one who sues there
for. See sections 266, ct seq., as to other corrupt practices, etc., at 
elections.

Personation at Elections. Section 272 enacts that “Every per
son is guillty of personation and liable to a penalty not exceeding 
two hundred dollars and not less than fifty dollars, and to im
prisonment for a term not exceeding two years and not less than 
three months, who, at an election, —

(«) applies for a ballot paper in the name of some other person, 
whether such name is that of a person living or dead, or of 
a fictitious person ; or —

(5) having voted once at any such election, applies, at the same 
election, for a ballot paper in his own name.” And, by sec
tion 273, it is enacted that “Every person who aids, abets, 
counsels or procures the commission by any person of the 
offence of personation shall be liable to a penalty not exceed
ing two hundred dollars and not less than one hundred dol
lars, and to imprisonment for a term of two years and not 
less than three months.”
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See, also, sections 274 and 275 of the Act as to other offences 
of the same nature.

By expressly enacting that every person, who, at an election, ap
plies for a ballot paper in the name of some other person, is guilty 
of personation, section 272 of our Dominion Election* Act follows 
the view taken by Judge Blackburn in the English case of It. v. 
Hague, cited at p. 528 of the Author’s second <-d ion of the Crim
inal Code. (40)

Procedure. By section 284 of the Act, it is provided that, ( ex
cept in cases of indictable offences and offences made punishable on 
summary conviction ), all s and forfeitures imposed by the
Act shall be recoverable or enforceable wiith full costs of suit by 
any person who sues therefor by action of debt or information, in 
any Court of competent jurisdiction in the province in which the 
cause of action arises, and that, in default of payment of the amount 
which the offender is condemned to pay within the period fixed by 
the Court, the offender shall be imprisoned for any term less than 
two years, unless such penalty and costs are sooner paid ; but, by 
section 285, it is provided that no action or information for the re
covery of any such penalty or forfeiture shall be commenced unless 
the person suing therefor has given security to the amount of $50 
for the defendants costs of defence.

Section 301 of the Act provides that the provisions of Part XVI 
of the Criminal Code shall apply to all proceedings under the Act 
against any person or persons accused of personation.

By section 306 of the Act, it is enacted that no indictment for 
corrupt practices shall be tried before any Court of Quarter Sessions 
nr General Sessions ; .and section 583 (/), post, of the new Criminal 
Code provides that no Court of general or quarter sessions has 
power to try any indictment for bribery or undue influence, per
sonation or other corrupt practice under the Dominion Elections 
Act.

Section 307 of the Dominion Elections Act provides that every 
prosecution for an indictable offence under the Act, and every ac
tion, suit or proceeding for any pecuniary penalty given by the Act 
to the person suing therefor shall be commenced within one year 
next after the act committed and not afterwards (unless the pros
ecution is prevented by the, withdrawal or absconding of the defend
ant out of the jurisdiction of the Court), and, when commenced, 
shall be proceeded with and carried on without wilful delay.

(40) It. y. Hague. 9 Cox C. C„ 412.

0380
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FRAUD AND FRAUDULENT DEALING WITH PROPERTY.FRAUD AND

See. 362. Sec.

Sec. 364. Sec.

See. 365. Sec.

Sec. 368. Sec.

valuable security. 
False prospectus sta 
ters. directors, etc.

Unchanged.
ng book or
Unchanged.

., by promo-
17 nchanged.

or valuable security, or making or concurr
ing in making any false entry in any book, 
etc. Unchanged, in meaning.

In an English case taken under the Imperial Falsification of Ac
counts Act, 1875, section 1, the accused was employed in Paris to 
receive money on account of his employers in London. It was his 
duty to pay money so received into a bank, to enter on slips an ac
count of all such sums, and to send those slips to London. A cash 
account book was kept in London into which those1 slips were enter
ed by one of the prisoner’s employees. The accused received various 
sums of money which he kept, and intentionally omitted from the 
slips sent to London, knowing that entries omitted on the slips 
would likewise be omitted from -the cash accoifnt book kept in 
London as, irt fact, they were. Held, ( Kennedy J. and Channel 1 J. 
doubting), that the accused was properly convicted, of omitting 
and concurring in omitting the entries in the cash account book in 
London, and that, as the offence was completed in London, where 
the slips were received, the English Court in London had jurisdic
tion to try the case. (41)
Sec. 367. Sec. 416. False statement or return by public officer.

Unchanged.
THE BANK ACT.

The provisions of the new Bank Act, (IL S., 1906, c. 29), relat
ing to returns and statements to be made by Banks, are sections 
112, 113, 114, 147, 148, 149, 150, 151, 153, 154, 15*5, 156 and 157; 
which sections are to the following effect: —

Monthly Returns and Penalty for not making same. “Monthly 
Returns shall lie made by the bank to the Minister, (42), in the 
form set forth in schedule D of this Act.

(41) R. v. OUplmivL 74 L. J.. K. R.. 501: [1905] 2 K. B.. «7.
(42) “Minister” means, according to the Interpretation section of 

tin* Bank .let, the Minister of Finance anil Receiver General. (See sec. 
2, of the Bank Act).
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2. Such returns shall he made up and sent in within the first fif
teen days of each month, and shall exhibit the condition of the 
bank on the last juridical day of the month last preceding.

3. Such returns shall be signed by the chief accountant and by 
the president or vice-president, or the director then acting as pres
ident, and by the manager, cashier or other principal officer of the 
bank at its chief place of business.” (Sec. 112 of the Bank Art).

And by section 147 of the Act it is provided that every Hank 
which neglects to make up and send to the Minister, within the 
first fifteen days of any month any such monthly return shall incur 
a jK*nalty of fifty dollars for each and every day after the expira
tion of such time, during which the bank neglects to make and send 
in such return.

Special Returns and Penalty for not making same. “The Min
ister may also call for special returns from any bank, whenever, in 
his judgment, they are necessary to afford a full and complete 
knowledge of its condition.

2. Such special returns shall be made and signed in the manner 
and by the persons specified in the last preceding section.

3. Such social returns shall be, made and sent in within thirty 
days from the date of the demand therefor by the Minister: Pro
vided that the Minister may extend the time for sending such spe
cial returns for such further period, not exceeding thirty days, as 
he thinks expedient.” ( See. 112 of the Hank Act). And, by sec. 148 
of the Act, it is provided that every Bank which neglects to make 
and send in any such sftocial return within thirty days from the 
date of the demand therefor by the Minister, or, if such time is 
extended by the Minister, within such extended time, not exceeding 
thirty days ils the Minister may allow, shall incur a penalty of 
live hundred dollars for each and every day such neglect continues.

Annual Returns. — Section 114 requires the Bank, within twen
ty days after the close of each year, to transmit or deliver to the 
Minister returns of all dividends remaining unpaid for more than 
five years, of all drafts or bills of exchange issued by the bank to 
anv person and remaining unpaid for more than five years, and of 
the names and addresses of its shareholders and the Humber and 
value of their respective shares. And by sections 149, 150 and 151 
of the Act, it is provided that every bank, which neglects to tran
smit or deliver to the Minister, within the time aforesaid, any of 
such annual returns, shall incur a penalty of fifty dollars for each 
and every day during which such neglect continues.

OTHER OFFENCES AGAINST THE BANK ACT.

Making a false statement in any return, etc. — Sec. 153 enacts 
that, “The making of any false or deceptive statement in any ac-
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count, statement, return, report or other document respecting the 
affairs of the bank is an indictable offence punishable, unless a 
greater punishment is in any ease by law prescribed therefor, by 
imprisonment for a tenu not exceeding five years*’; and that 
“every president, vice-president, director, auditor, manager, cash
ier or other officer of the bank, who (a) prepares, signs, approves 
or concurs in any such account, statement, return, report or docu
ment containing such false or deceptive statement, or (b) uses the 
same with intent to deceive or mislead any person, shall be held to 
have wilfully made such false or deceptive statement and shall fur
ther be responsible for all damages sustained by any person in 
consequence thereof.”

Director refusing to make calls in case of suspension. — It is
enacted by sec. 154 that, — (a) If any suspension of payment in 
full, in specie or Dominion notes, of all or any of the notes or other 
liabilities of the bank continues for three months after the expira
tion of the time which under the provisions of the Act, would con
stitute the Bank insolvent; and (b) if no proceedings arc taken 
under any Act for the winding up of tlie bank; and (<•) if any 
director of the bank refuses to make or enforce or to concur in the 
making or enforcing of any call on the shareholders of the bank, 
to any amount which the directors deem necessary to pay all the 
debts and liabilities of the bank; such director shall be guilty of 
an indictable offence, and liable. — (a) to imprisonment for any 
term not exceeding two years; and (b) personally for any damages 
suffered by any such default.

Officers giving undue preference to any creditor. “ Every pe r
son who, being the president, vice-president, director, manager, 
cashier or other officer of the bank, wilfully gives or concurs in 
giving to any creditor of the bank any fraudulent, undue or unfair 
preference over other creditors, by giving security to such creditor 
or by changing the nature of his claim, or otherwise howsoever, is 
guilty of an indictable offence, and liable, — (a) to imprisonment 
for a term not exceeding two years, and (b) for all damages sus
tained by any person in consequence of such preference.” (Sec. 155 
of the Bank Act).

Unauthorized use of title of “ bank,” etc. “ Every person assum
ing or using the title of ‘Bank,’ ‘banking company,’ ‘banking 
house,* ‘ banking association,’ or ‘ banking institution,* without 
being authorized so to do by this Act, or by some other Act in force 
in that behalf, is guilty of an offence against this Act.” (Sec. 156 
of the Bank Act).

Punishment of Offences against the Bank Act. " Every person 
committing an offence declared to be an offence against this Act,
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shall he liable to a fine not exceeding one thousand dollars, or to 
imprisonment for a term not exceeding five years, or to both, in the 
discretion of the Court before which the conviction is had.” (Sec. 
157 of the Bank Act).

CRIMINAL CODE (resumed)

Nee. :m. See. 417. Defrauding Creditors by disposing of prop
erty, or failing to keep books of account.
Every one is guilty of an indictable offence 
and liable to a fine of Eight hundred dollars 
and to one year’s imprisonment who, —

Sec. “ (a) (a) with intent to defraud his creditors, or
any of them,
(i) makes or causes to be made any 

gift, conveyance, assignment, sale 
transfer or delivery of his proper
ty, or

(ii) removes, conceals or disposes of 
any of his property ; or

Sec. “ (b) (b) with the intent that any one shall so
defraud his creditors, or any one of 
them, receives any such property ; 
or Unchan f/cd.

(c) being a trader and indebted to an 
amount exceeding $1,000, is unable to 
pay his creditors in full and has not, 
for five years next before such inability 
kept such books of account as according 
to the usual course of any trade or bus
iness in which he may have been engag
ed, are necessary to exhibit or explain 
his transactions, unless he be able to ac
count for his losses to the satisfaction 
of the court or judge and to shew that 
the absence of such books was not in
tended to defraud his creditors. Added.

A finding that, an insolvent has secreted a part of his property 
with intent to defraud his creditors, is not supported by ev
idence merely of a discrepancy between two financial statements 
made by him a few months apart, and the failure of th * insolvent 
to account for the deficit in his affairs other than as being the re
sult of an expenditure of capital in living expenses. (42«)

(42a) Bryce v. Wiilkcs, 5 Cnn. Cr. Cas., 445.



Sec. 369. 

Soc. 370. 

Sec. 371. 

See. 372. 

See. 373. 

Sec. 374. 

Sec. 375. 

Sec. 376, 

Sec. 377.

Sec. 378.

See. 379. 
See. 380. 
Sec. 381.

See. 418. Destroying or falsifying books to defraud 
creditors. Unchanged.

See. 419. Vendor concealing deeds or encumbrances or 
falsifying pedigrees. Unchanged.

Sec. 420. Fraudulent registration of titles.
Unchanged.

Sec. 421. Fraudulent sales of real property.
Unchanged.

Sec. 422. Fraudulent hypothecation of real property.
Unchanged.

Sec. 423. Fraudulent seizures, under execution, of 
land. Unchanged.

Sec. 424. Unlawful dealings with gold or silver.
Unchanged.

Sec. 425. Giving or using false warehouse receipts.
Unchanged.

Sec. 426. Fraudulent disposal of merchandise on 
which advances have been made or security 
given by consignees. Unchanged.

See. 427. Fraudulent receipts under Bank Act; br 
fraudulently alienating property covered by 
receipt. Unchanged.

See. 428. Innocent Partners. Meaning Unchanged.
Sec. 429. Selling vessel or wreck. Unchanged.
Sec. 430. Offences respecting Wrecks. Every one who,

(а) secretes any wreck, or defaces or oblite
rates the marks thereon, or uses means 
to disguise the fact that it is wreck, or 
in any manner conceals the character 
thereof, or the fact that the same is 
wreck, from any person entitled to in
quire into the same : or,

(б) receives any wreck, knowing the same to 
l>e wreck, from an person other than 
the owner thereof or the receiver of 
wrecks, and does Hot within forty-eight 
hours inform the receiver thereof ; or,

(c) offers for sale or otherwise deals with 
any wreck, knowing it to be wreck, not 
having a lawful title to sell or d»-' with 
the same ; or,
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(d) keeps in his possession any wreck, know
ing it to be wreck, without a lawful 
title so to keep the same, for any time 
longer than the time reasonably neets- 
sary for the delivery of the same to the 
receiver ; or,

(f) boards any vessel which is wrecked, 
stranded or in distress against the will 
of the master, unhos the person so 
boarding is, or acts by command of the 
receiver ;

is guilty of an offence punishable on indict
ment with two years* imprisonment, and on 
summary conviction before two justh-es with 
a penalty of four hundred dollars or six 
months’ imprisonment with or without hard 
labour.

Kcv. 382. Sec.

Sec. 383.
Six*. 384. Sec.

431. Offences respecting old marine stores.
Unchanged.

Definitions with regard to public stores. (43)
432. Marks to be used on public stores. The marks 

specified in this section in that behalf may 
be applied in or on any public stores to 
denote His Majesty’s property in such stores,

Marl's appropriated for His Majesty's use in or on y aval, Military, 
Ordnance, Barrack, Hospital and Victualling Stores.

Stores.

Hempen cordage and wire rope.

Canvas, fearnought, hammocks 
and seamen’s bags.

Bunting.
Candles.

Timber, metal and other stores 
not before enumerated.

Marks.

White, black or coloured threads 
laid up with the yarns and the 
wire respectively.

A blue line in a serpentine form.

A double tape in the warp.
Blue or red cotton threads in 

each wick, or wicks of red cot
ton.

The broad arrow, with or with
out the letters W. D.

(43) Transferred to subjection* LiN ami 34 of wet Ion 2. ante.
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Marks appropriated for use on stores, the property of His Majesty 
in the right of his Government of Canada.

Stores. Marks.
The name of any publie depart

ment, or the word “Canada,”
Public stores. either alone or in combination

with a Crown or the Royal 
Arms.

The broad arrow, within the let-
Militia Stores. ter C.

2. It shall be lawful for any public depart
ment and the contractors officers and work
men of such department to apply such marks, 
or any of them in or on any such stores. 
Slightly altered in the wording; and amend
ed, and added to, — as to “Militia Stores,”— 
by 6-7 Ediv. VII., c.

See. 385. See. 433. Unlawfully applying marks to public stores.
Unchanged.

Sec. 386. Sec. 434. Obliterating marks from public stores.
Unchanged.

Sec. 387. Sec. 435. Unlawful possession, sale, etc., of public 
stores. — Every one who without lawful 
authority, the proof of which lies on him, 
receives, possesses, keeps, sells or deli
vers any public stores bearing any such 
mark as aforesaid, knowing them to bear 
such mark, is guilty of an offence punishable 
on indictment or on summary conviction, and 
liable, on conviction on indictment, to one 
year’s imprisonment, and, if the value there
of does not exceed twenty-five dollars, on 
summary conviction before two justices, to a 
fine of one hundred dollars or to six months’ 
imprisonment with or without hard labour.

Slightly altered, as here set forth.
Sec. 388. Sec. 436. Being in possession of public stores with

out being able to justify.
Mean in g v n eh a n ged.

Sec. 389. Sec. 437. Searching for stores near his Majesty’s ves
sels, wharfs or docks. Unchanged.

Sec. 390. Sec. 438. Receiving regimental necessaries, etc., from 
soldiers, militiamen or deserters.. — Every 
one who
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(a) buys, exchanges, or detains, or other
wise receives from any soldier, militia
man or deserter any arms, clothing or 
furniture belonging to His Majesty, or 
any such articles belonging to any sol
dier, militiaman or deserter as are gen
erally deemed regimental necessaries 
according to the custom of the army ; 
or,

(b) causes the colour of such clothing or 
articles to be changed ; or.

(c) exchanges, buys or receives from any 
soldier or militiaman, any provisions, 
without leave in writing from the of
ficer commanding the regiment or de
tachment to which such soldier belongs ;

is guilty of an offence punishable on in
dictment or on summary - conviction, and 
liable on conviction on indictment to five 
years’ imprisonment, and on summary con
viction before two justices to a penalty not 
exceeding forty dollars, and not less than 
twenty dollars and costs, and, in default of 
payment, to six months’ imprisonment with 
or without hard labour.

Altered, as here set forth.
Sec. 439. Receiving necessaries from seamen or marines.

—Every one who buys, exchanges, or de
tains, or otherwise receives from any sea
man or marine, upon any account what
soever, or has in his possession any arms or 
clothing, or any articles, belonging to any 
seaman, marine or deserter, as are generally 
deemed necessaries according to the cus
tom of the navy, is guilty of an offence 
punishable on indictment or on summary 

.conviction, and liable on conviction on in
dictment to five years' imprisonment and on 
summary conviction before two justices to a 
penalty not exceeding one hundred and 
twenty dollars, and not less than twenty dol
lars and costs, and in default of payment to 
six months’ imprisonment.

Slightly altered as here set forth.
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See. 392. Sec. 440. Receiving seaman’s property, unless in 
ignorance, or on sale by authority. —Every 
one who detains, buys, exchanges, takes on 
pawn or receives, from any seaman or any 
person acting for a seaman, any seaman’s 
property, or solicits or entices any seaman, 
or is employed by anv seaman to sell, ex
change or pawn any seaman's property, un
less he acts in ignorance of the same being 
a seaman’s property, or of the person with 
whom he deals being or acting for a sea
man, or unless the same is sold bv the order 
of the Admiralty or commander in chief, is 
guilty of an offence punishable on indict
ment or on summary conviction and liable 
on conviction on indictment to five years’ 
imprisonment, and on summary conviction 
for a first, offence to a penalty not exceeding 
one hundred dollars; and on summary con
viction for a second offence, to the same 
penalty, or in the discretion of the justice, 
six months’ imprisonment, with or without 
hard labour. Slightly altered. (41)

Sec. 393. Sec. 441. Not justifying possession of seaman’s prop
erty. Unchanged.

Sec. 395. Sec. 442. Cheating at play. Unchanged.
Sec. 39G. Sec. 443. Pretending to use witchcraft. Unchanged.

Deception is an essential element of the offence of “undertaking 
to tell fortunes'’, under this section, and it. has been held by the 
Court of Appeal for Ontario, that to uphold a conviction for that 
offence there must be evidence upon which it may be rea mahlv 
found that the accused was assorting or representing that he had 
the power to tell fortunes, with intent that his assertion or repre
sentation should be believed and with intent to delude and defraud 
others. (45)

So, that where the prediction of the future was expressly stipu
lated only to be a delineation made pursuant to rules laid down 
in published works on palmistry, etc., an acquittal was directed as 
the express contract negatived any intention to deceive. (4fi)
See. 394, Sec. 444. Conspiracy to defraud. Unchanged.

(44) Paragraphs 3, 4 ami 5, here omitted, of the old : 
made into clause* (</), (»•) and (6) of sec. 335, ante.

(45) It. v. Mim-ott, 4 Can. C’r. Cas.. 437.
(4<!) R. v. t'hlftcQtt, <i Cun. Or. Vas., 27.

et ion 392. are



TICK CRIMINAL CODH 95

2xn Kiht. Rkvikkh Statvtks 190G Rrmaukh

It is a conspiracy to defraud a railway company for an employee 
of tlte audit office of the railway to agree with train conductors to 
sell to them secret information as to the time of special audits of 
passenger tickets on their trains, which information ,t was the 
duty of the accused, as such ( vee, to keep secret. (47)

Upon a charge of conspiracy to defraud the Canadian Pacific 
Railway Co. by bribing clerks in the company's employ to ille
gally and fraudulently disclose information of the secret audits 
to be made on trains and to furnish such information to conduc
tors to enable them to Ik* prepared for audits when made and to be 
free at other times to retain fares and to allow passengers to ride 
free or for a -reduced fare, -the Court properly rejected evidence of 
conductors to the effect that if they knew the date of a proposed 
secret audit, they would communicate it to the conductor, whose 
train was to be audited, for a purpose other than that of defraud
ing the company. (48)

Tt is not error for the trial judge to permit proof of acts of the 
alleged conspirators to be given in evidence before the agreement 
to conspire had been established if the latter is in fact proved dur
ing the course of the trial. (49)

The defendants were indicted for unlawfully conspiring and 
agreeing together to deprive one W. G. of the necessaries of life, to 
wit, proper medical care and nursing, whereby his death was caused. 
Held that this count did not charge the defendants with a con
spiracy to commit anv indictable offence known to the law and 
was properly quaslied. A second count charged the defendants 
with having unlawfully conspired and agreed together to effect 
the cure of \V. G. of a sickness endangering life, by unlawful and 
improper means, thereby causing his death. Held that this count 
was equally bad and was properly quashed. (50)

An information laid in general terms charging that the accused 
did in specified years “conspire with others whose names are un
known by deceit, falsehood and other fraudulent means to defraud 
the public”, sufficiently state» an offence under section 394 (now 
section 444) of the Code to give jurisdiction to a magistrate to 
hold a preliminary enquiry. (51)

A combination by two or more persons to obtain by false repre
sentations from the Foreign Office in England a passport in the

(47) II. v. Johnston. 0 Can. Or. One., 232.
(48) It. v. Carlin. <i (Vm. Or. Cos., 305; confirmed In appeal. 0 Con. 

Or. Oas.. 507: C>ih\ Off. Rep.. 12 K. It.. 308; Que. Off. Hep.. 12 K. B., 
483.

(49) II. v. Hutchinson. 8 Can. (V. One.. 480; 11 B. C. R.. 24.
(50) It. v. (iootlfellow. U Ont. !.. R.. 359.
(51) It. v. Vh,illi>s. U Can. Or. On*.. «>.

6
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name of one person with intent that it should be used by another 
person is an act tending to bring about a public mischief and is 
therefore an indictable offence at the common law. (51a)

Sec. 397. Sec. 445.
Sec. 31)8. Sec. 446.

Sec. HIM). See. 447.
Sec. 400. Sec. 448.
See. 401. Se.e 449.

Sec. 402. See. 450.

Sec. 403. Sec. 451.

Sec. 404. Sec. 452.

Sec. 403. Sec. 453.

ROBBERY AND EXTORTION.

aery defined. Unchanged.
See. 446. Robbery with violence. Punishment.

U n changed.
447. Robbery. Punishment. Unchanged.

Assault with intent to rob. Unchanged. 
449. Stopping the mail with intent to rob.

Unchanged.
Sec. 450. Fraudulently compelling execution of do

cument. Unchanged.
See. 451. Letters demanding property, with menaces.

Unchanged.
Sec. 452. Demanding with intent to steal.

Unchanged.
See. 453. Extortion by threats to accuse of a capital 

or infamous crime. Unchanged in meaning.
Where, on the trial of a charge' of having, with intent to ex

tort money, accused or threatened to accuse a physician of having 
procured an abortion on the prisoner’s wife, — the evidence for 
the prosecution being that, the demand for money was on a claim 
of seduction as well as abortion, and the defence claiming that the 
demand was in respect of seduction only, it was held that evidence 
on the part of the defence to prove the charge of seduction was 
not admissible. (52)
Sec. .388. s e. 454. Extortion by threats to accuse of any other 

offence. Meaning unchanged.
It is an offence under this section for any person, with intent 

to extort or gain, to cause another person to be served with a jus
tice’s summons charging the latter with a criminal offence, not
withstanding that the information was laid by a third person who 
had no such intention to extort. (53)

Soe. 407. 
Sec. “ (fl) 
Sec. “ (t)

BURGLARY AND HOUSE-BREAKING.

Meaning of Terms.
“ Dwelling-house.” (54) 
“Outbuilding.” (55)

(61o) R. v. Bmitaford, [1906] 2 K. R.. 730 ; 75 L. J., K. B., 04.
(52) R. v. Wilson, O ('.an. Or. Ob»., 131.
(53) R. v. Cornell, 8 Can. Or. ('as.. 410.
(54) Transferred to see. .3.35 (e). ante.
(35) Made into nee. 339. (See ante).
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See. “ (b) “ Break.” (56)
Sir. “ (/) “ Entrance into a building.” (o« )
Sit-. “ (ü) “ Entrance by artifice,” etc. (57)
Sec. 408. See. 455. Breaking place of worship and committing

indictable offence therein. Unchanged.
See. 409. See. 456. Breaking place of public worship with in

tent to commit indictable offence.
Unchanged.

Sec. 410. Sec. 457. Burglary. Unchanged.
Str. 411. Sec. 458. House-breaking. Unchanged.

To effect an entrance to a dwelling-house hy further lifting a 
partly open window is not a “breaking.”

When1 an indictment for burglary charges only the breaking and 
entering with intent, — and does not charge a breaking out, — 
and the evidence shew® that two windows bad been disturbed suf
ficiently to allow of an entrante, one of them being previously closed 
ami the other partly open, but ift does not appear by which of them 
the entrance was made, it is error to instruct the jury that an en
trance by either is sufficient, and the misdirection is a substantial 
wrong to the accused entitling him to a new trial. (58)
Sec. 412. Set . 459. House-breaking with intent. Unchanged.
See. 413. Sec. 460. Shop-breaking. Unchanged.
Sec. 414. Sec. 461. Shop-breaking with intent. Unchanged.
See. 415. Sec. 462. Entering or being found in a dwelling-house

at night with intent. Unchanged.
On an indictment for being unlawfully in a dwvlling-house by 

night with intent to assaillit, a written verdict of ‘guilty of lw'ing 
in the bouse unlawfully, also guilty of assault,” is a good verdict 
of guilty on the charge, as the assault necessarily includes the in
tent. (59)

To complete the offence of being unlawfully in a dwelling-house 
with intent to assault, it is sufficient that the intent originated after 
the entry, and that the assault was threatened bv the amised in 
bis efforts to escape from the bouse after being discovered there
in. (60)
Sec. 416. Sec. 463. Being found armed with intent to break a 

dwelling-house. Unchanged.
Sec. 417. Sec. 464. Having burglars’ tools, or being disguised, 

etc. Unchanged.
Sec. 418. Sec. 465. Punishment after previous conviction.

U n changed.

(50) Transferred to see. 3115 (c). unie.
(57) Tnt inferred to mc. 340. ante.
(58) It. v. Hums. 7 ('an. Or. Oils., 95: :t4i x. S. It.. 257.
(50) R. v. Higgins. 10 dun. dr. das.. 450; :ts X. S. It., 328.
(00) lh.

4
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FORGERY AND PREPARATION THEREFOR.

Sou. 419. 
Sec. 420. 
SU. “

Meaning of “ Document.” (61)

See. 421.

“ *• Bank Note.” (62)
“ “ Exchequer bill.” (63) 
“ *• False document." (64 i

Sou. 422. Sec. 466. Forgery defined. Unchanged.
See. 424. Sec. 467. Uttering forged documents. Unchanged.

The uttering of a false letter of introduction, the signature to 
which is forged is an indictable offence, if the jxerson uttering same 
knows it to be a false document and to have been made with intent 
that it should be acted upon as genuine to the prejudice of any 
one. (65)

Unless the forged instrument has Ixecn lost or destroyed, it must 
be produced to establish a prima facie case of forgery. (66)
See. 423. See. 468. Punishment for forgery. — Every one who 

(A) commits forgery of —
(a)to(y) (a)to(y) any document, etc. is guilty of an indictable

offence, and liable to imprisonment for life, 
if the document forged purports to be, or 
was intended by the offender to be under
stood to be, or to be used as genuine.

Meaning unchanged.
Sec. 423. Sec. 469. Punishment for forgery. — Every one who

(B) commits forgery of —
(a),(6), (a),(6), any entry, etc.

is guilty of an indictable offence and liable 
to fourteen years’ impi oament, if the do
cument forged purports to be or was intend
ed by the offender to be understood to be. 
or to be used as genuine.

Meaning unchanged.
Sec. 423. Sec. 470. Punishment of forgery. — Every one who

commits forgery of —(C)
(aj,to(n), (a)to(n),any record of any court of justice, etc.

is guilty of an indictable offence and liable 
to seven years' imprisonment, if the docu
ment forged purports to be, or was intend
ed by the offender to bo understood to be, 
or to be used as genuine. Meaning unchanged.

Unchanged.See. 434. Sec. 471. Instruments of forgery.
(61) Transferred to see. 335 (/). ante.
(62) Transferred to sec. 2. subsection (4). ante.
(63) Transferred to see. 335 (//), ante.
(64) Transferred to see. 335 (/). ante.
(66) lie Afoeel. 8 4 an. Or. (’as.. 18».
(66) Re Huroba, (No. 1). 10 Can. Or. On*.. 433: 10 Ont. L. R.. 457.
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Sec. 425. 

Sec. 420.

Sec. 427.

Sec. 428. 

Sec. 429. 

Sec. 430. 

Sic. 431. 

Sec. 432.

Sec. 433.

Sec. “

Sec. 435. 
Sec. 436.

Sec. 437.

Sec. 438.

Sec. 439.

Sic. 440.

Sec. 441. 
Sec. 442.

OFFENCES RESEMBLING FORGERY.

Sec. 472. Counterfeiting government seals..
Unchanged in meaning. 

Sec. 473. Counterfeiting seals of courts or registry 
offices or burial boards.

Unchanged in meaning. 
Sec. 474. Unlawfully printing or tendering in evi

dence any counterfeit proclamation.
U nehanged.

Sec. 475. Sending telegrams in false names.
Unchanged.

Sec. 476. Sending false telegrams or letters.
Unchanged.

Possessing forged bank notes.
Omitted here. (67)

Sic. 477. Drawing document without authority.
Unchanged.

S<v. 478. Obtaining anything by forged instrument or 
by probate of forged will.

Meaning unchanged. 
Interpretation of terms, (if) Exchequer bill 
paper. (68)
Interpretation of terms. ( h ) Revenue paper.
(69)

Sec. 479. Counterfeiting Stamps, etc. I'nehanged. 
Sec. 480. Injuring register of births and deaths.

U nehanged.
See. 481. Falsfying extracts from registers.

Unchanged.
Sic. 482. Making false certificates of entries, and ut

tering false certificates. Unchanged.
S<c. 483. Knowingly certifying false copy by official, 

and forgery of certificates. Unchanged. 
See. 484. False entry in Government account books.

Unchanged.
Sec. 485. False dividend warrants. Unchanged.

Printing circulars, etc., in likeness of notes.
Omitted here, (70)

(07) Transferred ito etc. 550, post.
(08) Transferred to see. 335 («), ante. 
(tai) Transferred to sec. 333 (/>). ante. 
(70) Transferred to sec. 561, punt.
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See. 443. Definitions of (a) “Trade mark.” (71)
Sec. “ (6) “Trade deserip-

tion." (71a)
sw. “ “ (c) “ False trade descrip-

tion." (716)
See. U “ (d) “Goods." (71r)
Sec. “ ' “ (e) "Covering.” (71<f)
Sec. “ (/) “ Person, manufacturer,

dealer, or trader,” anil 
“proprietor.” (7le)

Sec. “ “ (g) “ Name." (71/)
Sec. “ “ 2. “False name or ini-

tials.” (71y)

FORGERY OF TRADE MARKS and 
FRAUDULENT MARKING OF MERCHANDISE.

Sec. 445. Sec. 486. Forgery of Trade Marks defined. Unchanged. 
See. 446. See. 487. Applying trade-marks or trade descriptions 

to goods. Unchanged.
Appellant asked at respondent’s shop for two half pou’nds of itea, 

and was supplied with two packets, on the outside of each of 
which was stomped, in ink, a notice that the weight, including the 
wrapper, was more than half a pound. The Court upheld the re
fusal of the magistrates to convict, and held that there had l>een 
no false trade description within the meaning of the Act. (72)

An article was sold in packet* as “ S\s patent refined isinglass.” 
preceded by the words “ By Him- Majesty’s Royal letters Patent ” 
and the Royal coat of arms. On analysis, the contents of the pack
ets were found to he gelatine. An information for unlawfully ap
plying to gelatine a 'false description, and thereby stating it to be 
isinglass, also with representing it to Ik1 the subject of an existing 
patent, was rightly dismissed on the ground that isinglass was often 
used for gelatinous matters, and that the words “patent refined 
isinglass” was not an untrue description. (73)

(71) Tnanefenred to see. 335, (#), ante.
(71«) Transferred to see. 335 (/). ante.
(7Hj) Transferred to sec. 335 (/), unie.
(71c) Transferred to sec. 335 (in), ante.
(71f/) Transferred to sec. ."{35 (#/), ante.
(71c) Transferred to sec. 335 (o). ante.
(71/) Transferred to sec. 335 (m), ante.
(71g) Transferred to *ec. 335 (/.•). ante.
(72) Langley x. Bombay Ten ("o.. 10 Cox C. (’., 551.
(73) (irUlley v. Swinlnn-ne, 52 .7. P., 701.



The foundation of a margarine mixture made in France and im
portai as “ Oleo Margarine,” was mixed, in Southampton, with a 
small percentage of Danish hotter ami English milk. The finished 
product was called “ Le Dansk,” and was sold in England in card 
ho-xt a umler the description “ lx* Dansk French Factory, lx* Dansk, 
Paris.” The conviction was affirmed on the grounds that the 
words were a false description, and the article was obviously re
presented as a foreign make when it was not. ( «4)

At his establishment in Ireland, Lipton sold, under the descrip
tions, — (1) “ Lipton’s prime mild cured,” and, (2) “ First qual
ity smoked ham, own cure at Lipton’s market,” hams which had 
l»oen manufactured and cured by him in America. The Court of 
Queen’s Bench (Ireland), held that neither of the descriptions was 
a false trade description. (75)

At Christies, there was sold a piece of china marked, in the cata
logue, “Dresden,” but on the *lot being reached, the auctioneer said, 
to the assembled, buyers, “Our attention has been drawn to this 
lot, and we sell it for what it is worth,” and put his pen through 
the word “ Dresden.” No attempt was made to shew that the ar
ticle was Dresden China. The Queens Bench Division set aside 
the conviction of the auctioneers, and held that the defendant 
might show in his defence that he acted innocently, although at the 
time of the sale he had reason to euspeot the genuineness of the 
trade-description and so Ik* exonerated. (7(>)
ISec. 447. Sec. 488. Forgery of a trade mark, or false applica

tion of a trade mark, etc., an indictable of
fence. Unchanged.

2. On any prosecution for forging a 
trade mark, the burden of proof of the as- 

.sent of the proprietor shall lie on the de
fendant. Taken from old see. 710.

TTpon a prosecution for falsely applying an imitation of a trade 
mark, with intent to defraud, it is open to the accused to attack 
the validity of the registered trade mark : and if, u/pon the evidence, 
it appears that the registered trade mark merely denotes the com
ponent parts of the goods, the registration is invalid. (77)
Sec. 448. Sec. 489. Selling goods falsely marked. — Defense.

Unchanged.
Sec. 449. Sec. 490. Defacing trade marks on Casks, etc. — 

Trading in bottles marked with a trade

f74) Rlm-lmp v. Toler, IKS !.. .1. M. (’. 1 : Twin war's Criminal Code, 
.177.

(75) It. v. Lipton. .12 L. It. (It.). 115.
(70) r-lirlutle Manson & Wools v. Oop|»er, 2 Q. R.. 522.
(77) It. v. Crutfetwlen. 10 Can. Cr. Cas.. 22.1: 10 Oat. L. R.. Ho.
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mark, without consent of owner.. — Every
one is guilty of an indictable offence who, —
(а) wilfully defaces, conceals or removes 

the trade mark duly registered, or name 
of another person upon any cask, keg, 
bottle, siphon, vessel, can, case, or other 
package, unless such cask, keg, bottle, 
siphon, vessel, can, case or other pack
age has been purchased from such other 
person, if the same shall have been so 
defaced, concealed or removed without 
the consent of, and with intention to 
defraud such other person ;

(б) being a manufacturer, dealer or trader, 
or bottler, trades or traffics in any 
bottle or siphon which has upon it the 
trade mark duly registered or name of 
another person, without the written 
consent of such other person, or with
out such consent fills such bottle or si
phon with any beverage for the pur
pose of sale or traffic.

2. The using bv any manufacturer, 
dealer or trader or bottler, other than such 
other person, of any bottle or siphon for the 
sale therein of any beverage, or the having 
by any such manufacturer, dealer, trader or 
bottler upon any bottle or siphon such trade 
mark or name of such other person, or the 
buying, selling or trafficking in any such 
bottle or siphon without such written con
sent of such other person, or the fact that 
any junk dealer has in his possession any 
bottle or siphon having upon it such a trade 
mark or name without such written con
sent, shall be prima facie evidence of trad
ing or trafficking within the meaning of 
paragraph (b) of this section.

Changed ax here set forth.
A soda water manufacturer who fills, for the purpose of sale, 

bottles having the name of another manufacturer permanently 
placed thereon is guilty of an indictable offence under section 449 
(-now «vtrion 490) of the Code, unless the manufacturer whose 
name appears on the bottles has given a written consent to such



THE CRIMINAL CODE 103

2nd Edit. Rkvishd Statutes 1906 Remarks

filling- It is not essential to the offence that the name on the 
liottles should be registered as a trade mark. (78)

B., a mineral water manufacturer made use of liottles mould
ed with the name and address of W.. another manufacturer, hut 
caused a paper label, bearing his own name and address, to be put 
upon the bottles. The delivery was accompanied by an invoice, 
which left no doubt that B. was the vender. The magistrates dis
missed the summons on the ground that B. had acted innocently. 
But the Queen’s Bench Division held that an intent to defraud 
the purchaser was not an ingredient in the offence, and that B. 
was guilty of using a false trade description. (79)
Sec. 450. Sec. 491. Punishments. — Every one guilty of an of

fence defined in this Part in respect to trade 
marks or names, or in respect to trade des
criptions or false trade descriptions for which 
no penalty is in this Part otherwise provid
ed, is liable, —
(n) on conviction on indictment,, to two 

years’ imprisonment, with or without 
hard labor, or to a fine, or to both, im
prisonment and fine : and 

(6) on summary conviction, to four months’ 
imprisonment, with or without hard la
bor, or to a fine not exceeding one hun
dred dollars; and, in case of a second 
or subsequent conviction, to six months’ 
imprisonment, with or without hard la
bor, or to a fine not exceeding two hun
dred and fifty dollars.

2. In any case, every chattel, article, in
strument or thing, by moans of, or in 
relation to which the offence has been 
committed shall be forfeited.

Changed, as here set forth. 
Sec. 451. Set. 492. Falsely representing that goods are manu

factured for His Majesty. Unchanged. 
Sec. 452. Sec. 493. Unlawful importation of goods liable to for

feiture. Unchanged.
Sec. 453. Sec. 494. Defence where accused has acted innocently 

in ordinary course of business. Unchanged. 
Sec. 454. Sec. 495. Servant not liable. Unchanged.

(78) It. v. Irvine. 9 Can. C'r. <\is.. 407 : 0 Oi>t. L. It.. 380.
(79) Wood v. Burgess, 50 I.. .1. M. ('.. 11.
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OFFENCES CONNECTED WITH TRADE AND BREACHES OF 
CONTRACT.

See. 496. Conspiracy in restraint of trade. Unchanged. 
See. 497. What acts in restraint are not unlawful.

Unchanged.
Prosecution for trade conspiracy.

Omitted here. (80) 
Meanings of the expressions “trade com
bination ” ami “ act.” (81)

See. 498. Combinations in restraint of trade. (82)
Unchanged.

A person who organizes an association to restrict and control the 
business of retail coal dealing to the members of the association, 
and to prevent any one else from obtaining it from the foreign 
shippers at wholesale rates for resale in the district in which the 
association operates, is properly convicted, under this section, of 
conspiracy to prevent competition in the sale of a commodity which 
is the subject of trade. (83)

Even if section 1140, post, of the Code, which limits certain pro
ceedings to certain delays after the offence could be held to apply to 
a prosecution by indictment, it would not apply to bar a prosecution 
for the above offence, inasmuch as the offence was a continuing one, 
the association remaining in active operation under the presidency 
of the defendant up to the commencement of the prosecution. (84) 
See. 521. Sec. 499. Criminal breaches of contract. Every one is 

guilty of an offence punishable, on indict
ment on summarg conviction, before two 
justices and liable on conviction to a penalty 
not exceeding one hundred dollars or to three 
months’ imprisonment, with or without hard 
labor, who —
(a) wilfully breaks any contract made by 

him knowing or having reasonable cause 
to believe that the probable consequence 
of his so doing either a lorn1 or in com
bination with others will be to endanger 
human life, or to cause serious bodily 
injury, or to expose valuable property, 
whether real or personal, to destruction 
or serious injury; or

(HU) Transferred to wet Ion 500, pout.
(81 ) Transferred to see. 2. sufoeevtlou (.’IS), ante.
(82) See soc. 581, post, giving right to option for trial without a jury.
(«:) It. v. Elliott. » Ont. !.. It.. 048.
(W) lb.

Si c. 516. 
See. 517.

Sec. 518.

Sec. 519.

Sec. 520.
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(b) being bound, agreeing or assuming, un
der any contract made by him with any 
munici|ml corporation or authority, or 
with any company, to supply any city or 
any other place, or any part thereof with 
electric light or power, gas or water, 
wilfully breaks such contract knowing 
or having reasonable cause to believe 
that the probable consequences of his so 
doing, either alone or in combination 
with others, will Ik* to deprive the in
habitants of that city or place, or part 
thereof, wholly or to a great extent, of 
their « of power, light, gas, or 
water; or

(c) being bound, agreeing or assuming un
der any contract made by him with a 
railway company, or with His Majesty 
or any one on behalf of His Majesty in 
connection with a government railway 
on which His Majesty’s mails, or pass
engers or freight are carried, to carry 
His Majesty's mails or to carry pass
engers or freight, wilfully breaks such 
contract knowing or having reason to 
believe that the probable consequences 
of his so doing either atone or in com
bination with others, will Ik* to delay or 
prevent the running of any locomotive 
engine or .tender or freight or passen
ger train, or car, on the railway.

Changed as here set forth.
Sec. “ 2. Sec. “ 2. Municipal corporation or company supply

ing light, power, gas or water, wilfully 
breaking contract. Unchanged.

Sec. “ 3. Sec. “ 3. Railway Company breaking contract.
Unchanged.

Sec. “ 4. Sec. “ 4. Malice not an element. Unchanged.
Sec. 522. Sec. 500. Posting up of provisions of law respecting 

criminal breaches of contract. Unchanged.
Sec. 523. Sec. 501. Intimidation. Every one is guilty of an of

fence punishable, at the option of the ac- 
cused, on indictment or on summary convic
tion before two justices, and liable on con
viction to a fi'nc not exceeding one hundred

4
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Sec. 524. Sec. $02.

See. 525. See. 503.

See. 526. Sec. 504.

Revised Statutes 1906

dollars, or to throe months’ imprisonment 
with or without hard labor, who, wrong
fully and without lawful authority, with a 
view to compel any other person to abstain 
from doing anything which lie has a lawful 
right to do or to do anything from which lie 
has a lawful right to abstain, —

besets, etc. Changed, an here set forth.
Assaulting or using violence or threats of 
violence to hinder persons from working 
at any trade. Meaning unaltered.
Intimidation of dealers, seamen and others.

Meaning unaltered. 
Intimidation to hinder or prevent bidding 
on public lands. Unchanged.

TRADING STAMPS.

Sec. 505. Issuing Trading Stamps. Every one is guilty 
of an indictable offence and liable to one 
years imprisonment, and to a tine not ex
ceeding five hundred dollars, who, by him
self or his employee or agenjt, directly or in
directly, issues, gives, sells or otherwise dis
poses of, or offers to issue, give, sell or other
wise dispose of trading stami>s to a merchant 
or dealer in goods for use in his business.

See. 506. Giving trading stamps to a purchaser. Every 
one is guilty of an indictable offence and 
liable to six months’ imprisonment, and to 
a fine not exceeding two hundred dollars, 
who, being a merchant or dealer in goods, by 
himself or his employee or agent, directly or 
indirectly, gives or in any way disposes of, or 
offers to give or in any way dispose of, trad
ing stamps to a purchaser from him of any 
such goods.

Sec. 507. Executive officers of offending company 
liable. Any executive officer of a corpora-
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tion or company guilty of au offence under 
the two hint preceding sections who in any 
way aids or abets in or counsels or procures 
the commission of such offence, is guilty of 
an indictable offence and liable to the punish
ment stated in the said sections respectively.

Sec. 508. Receiving Trading Stamps. Every one is 
guilty of an offence and liable, on summary 
conviction, to a line not exceeding twenty 
dollars, who, being a purchaser of goods from 
a merchant or dealer in goods, directly or 
indirectly receives or takes trading stamps 
from the vendor of such^ods or his em
ployee or agent. Added.

PART VIII.

WILFUL AND FORBIDDEN ACTS IN RESPECT OF CERTAIN 
PROPERTY.

INTERPRETATION.

Sec. 481. Sec. 509. “ Wilfully ” defined. Every one who causes 
any event by an act which he knew would 
probably cause it, being reckless whether 
such event happens or not, is deemed for the 
purposes of -this Part to have caused it wil
fully. Paragraph 1 of old sec. 481.

MISCHIEF.

Sec. 499. Sec. 510. Mischiefs causing danger to life, etc. — 
Punishments : (A), Imprisonment for life, 
(B), Fourteen years’ imprisonment, (C), 
Seven years’ imprisonment, (D), Five years’ 
imprisonment, and (E), Two years' im
prisonment, — according to the object dam
aged, and the circumstance® attending the 
act. Meaning unchanged.

A drainage ditch filled with water is not an “inland water’’ 
within the meaning of section 499, sub-section (c). — (now 
section 010 (c) sub-sec. (r), — making it an indictable offence 
to wilfully destroy or damage any inland water or canal. (85)

(8.1) K. v. Rrnun. S ('an. <’r. ('as.. :t!>7.
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ARSON.

See. 482. Sec.

See. 483. See.

Sec. 484. Sec.
Sec. 485. Sec.

Sec. 480. Sec.

See. 487. See.
Sec. 488.

511. Puniihment of Arson or setting fire to cer
tain buildings, etc. Meaning unchanged.

512. Attempt to commit arson. Unchanged.

SETTING OTHER FIRES.

513. Setting fire to crops, etc. Unchanged.
514. Attempt to set fire to crops, etc.

Unchanged.
515. Recklessly setting fire to any forest, etc.

Unchanged.
516. Threats to bum. Unchanged.

Placing or throwing explosives with intent 
to damage or destroy anything.

Made into sec. 112, ante.

RAILWAYS, MINES AND ELECTRIC PLANT.

See. 48!). Sec. 517. Injuries affecting railways and likely to en
danger property. U nchanged.

See. 400. See. 618. Obstructing the construction or use of any 
railway. Unchanged.

See. 491. See. 619. Destroying or damaging goods in custody of
a railway, etc. Unchanged.

See. 408. See. 520. Mischief to mines, etc. Unchanged.
See. 402. See. 521. Damaging any electric telegraph, telephone,

or fire-alarm. Unchanged.

VESSELS AND RAFTS.

See. 403. See. 522. Wrecking. Unchanged.
Sec. 404. See. 623. Attempting to wreck. Unchanged.
Sec. 406. See. 624. Preventing the saving of wrecked vessels,

or wreck. Meaning unchanged.
See. 497. See. 625. Injuries to dams, piers, rafts, etc.

Unchanged.
PUBLIC PROPERTY.

See. 495. Sec. 626. Interfering with marine signals, buoys, etc.
Unchanged.

Sec. 507fl. See. 527. Removing harbor bars. Unchanged.
See. 503. S<e. 628. Injuries to election documents. Unchanged.

BUILDINGS, FENCES AND LAND MARKS.

S<c. 504. See. 529. Injuries to buildings, etc., by tenants or 
mortgagors. Unchanged.
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See. 507. Set;. 530. Injuries to fences, etc. Unchanged.
See. 505. See. 531. Injuring or removing marks indicating the 

boundaries of any province, county, etc.
U nchanged.

See. 506. See. 532. Injuring or removing other boundary marks.
U nchanged.

TREES, VEGETABLES. ROOTS AND PLANTS.

See. 508. See. 533. Injuries to trees, etc., wheresoever growing.
Unchanged.

Sty. 509. See. 534. Injuries to vegetable productions in gar
dens. U nchanged.

Sec. 510. See. 535, Injuries to cultivated roots or plants not 
growing in a garden, etc. Unchanged.

Sec. 500.

See. 501. 
Sec. 502.

CATTLE OR OTHER ANIMALS.

See. 536. Attempting to kill or injure or poison cattle.
Unchanged.

See. 537. Injuries to other animals. Unchanged. 
See. 538. Threats by letters to injure cattle.

U nchanged.

CASES NOT SPECIALLY PROVIDED FOR.

Sec. 511. See. 539. Every one who wilfully commit* anv da
mage, injury or spoil to or upon any real 
or personal property, either corporeal or in
corporeal and either of public or private na
ture, for which no punishment is hereinbe
fore provided, is guilty of an offence an.l 
liable, on summary conviction, to a penalty 
not exceeding twenty dollars, and such fur- 

. ther sum, not exceeding twenty dollars, as 
appears to the justice to be a reasonable 
compensation for the damage, injury or 
spoil so committed, to be paid in the case 
of private property, to the person aggriev
ed.

2. If such sums of money, together with 
the costs, if ordered, are not paid either int- 
immedlately after the conviction, or with
in such period as the justice, at the time of 
the conviction appoints, the justice may cause 
the offender to be imprisoned for any term 
not exceeding two months, with or without 
hard labour. (86)



A summary conviction under this section for wilful injury to 
property should specify the act done and the nature of the prop
erty injured, or it will be void for uncertainty. (87)

LIMITATION.

S«*c. 511. Sec. 540. Fair claim of Eight. — And Sporting. —
Nothing in the last preceding section ex
tends to, —
(a) any case where the person acted under 

a fair and reasonable supposition that 
he had a right to do the act complained 
of: or

(b) any trespass, not being wilful and ma
licious, committed in hunting or fish
ing, or in the pursuit of game. (86)

Sec. 481. Sec. 541. Qolor of right. — Partial interest. — Noth
ing shall he an offence under any of the 
foregoing provisions of this Part, unless it Is 
done without legal justification or excuse, 
and without color of right.

2 Where the offence consists in an in
jury to anything in which the offender 
has an interest, the existence of such int- 
terest, if partial, shall not prevent his act 
being an offence, and if total, shall not pre
vent his act being an offence, if done with 
intent to defraud.

Paragraphs 2 and 3 of old sec. 481. 
The “color of right” on the part of the defendant, — which, 

under this section, removes the criminal character of an act of 
damage to property,, — means an honest belief in a state of facts, 
which, if it actually existed, would constitute a legal justification 
or excuse. Proof of such “color of right” in fespect of the des
truction of a fence complained of under Part XXXVII of the 
old (*V>de, (now Part VIII of the new Act) ousts the jurisdiction 
of the magistrate to summarily try the charge. (88)

Upon an information against a game-keeper, under section 41 
of the Imperial Malicious Damage Act 1861, for unlawfully and 
malliciouialy killing a dog, it was held to lw> a defence to show that 
the defend.mt did the act in the hona tide belief that it was ne
cessary for the protection of his master’s property, and that noth-

(80) The old sec. 511 is made Into t.lie two new sections 530 and 540.
(87) It. v. J»ary. S (’an. Cr. (’a®.. 141.
(88) It. v. Johnson, S (’nil. Cr. Cas.. 123: 7 Ont. L. It.. 525.
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ing vise could have been done which would elTectually have pro
tected it. (89)

CRUELTY TO ANIMALS.

Sec. 542. Ill-treating or ill-using any cattle, etc., or 
fighting any bull, dog, etc. Unchanged. 

Sec. 543. Keeping Cockpit. Unchanged.
Sec. 544. Conveyance by railways, etc., of cattle with

out proper rest and nourishment.
Unchanged.

Sec. 545. Search of premises. Obstructing Officer.
Unchanged.

PART IX.

OFFENCES RELATING TO BANK NOTES, COIN AND COUNTERFEIT 
MONEY.

Interpretation.
Sec. 4(10. Sec. 546. Definitions. — Meanings of —

(a) (a) ‘current gold or silver coin.’ Unchanged.
(b) (6) 4 current copper coin.’ Unchanged.
(c) 4 copper coin.’ Omitted here. (90)
(d) (c) 4 counterfeit ’ means false, not genuine. (91)
(i) Omitted here. (92)
(ii) Omitted here. (98)
('•) (d) 4 gild ’ and 4 silver.’ Unchanged.
if) (e) 4 utter.’ Unchanged.

(f) 4 counterfeit token of value * means any spu
rious or counterfeit coin, paper money, in
land revenue stamp, postage stamp, or other 
evidence .of value, by whatever technical, 
trivial or deceptive designation the same may 
be described, and includes also anv coin or 
paper money, which although genuine has no 
value as money. (93)

Sec. 460. Sec. 547. A genuine coin altered, etc. Any genuine 
coin prepared or altered so as to resemble or

Sec. .112.

See. 513.
Sec. 514.

Sec. 515.

pass for any current coin of a higher denom
ination is a counterfeit coin.

(811) Miles v. Hutching*. 72 L. J.. K. B., 777»; [1003], 2 K. B.. 714. 
(DO) Transferred to si-c. 2, nulwtv. (8). ante.
(01) Taken from par. 1 of sec. 4450 (</) of the old Act 
(U2) Made into see. 547. post.
(93) Taken from the first half of the old see. 479.
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2. A coin fraudulently filled or cut at the edges 
so as to remove the milling, and on which 
a new milling has lx-en added to restore the 
appearance of the coin, is a counterfeit 
coin. (94)

CERTAIN OFFENCES — WHEN COMPLETE.

See. 461. Sec. 548. Complete, although intended counterfeiting
not perfected. Unchanged.

See. 479. See. 649. Coin, etc., genuine but valueless. In fth*i
case of coin or paper money, which, although 
genuine, has no value as money, it is neces
sary, in order to constitut<‘ an offence under 
this Part, that there should be knowledge, on 
tlic part of the person charged, that such 
coin or paper money was of no value as 
money, and a fraudulent intent on his part 
in his dealings with or with respect to the 
same. (95)

BANK NOTES.

Sec. 430. Sec. 550. Purchasing, receiving or possessing forged
bank notes. Unchanged.

The taking possession of or using a counterfeit token of value is 
an offence under section 569, post, biut if such counterfeit be also a 
forged bank ’note, the prosecution may lx* under section 550 for the 
offence of having a forged bank note in possession knowing it to be 
forged. (96)
See. 442. Sec. 651. Printing circulars, etc., in the likeness of

bank notes. Unchanged.

COIN.

Sec. 462. Sec. 552. Counterfeiting gold or silver coins.
Unchanged.

Sec. 463. Sec. 553. Dealing in, or importing or receiving into 
Canada any counterfeit gold or silver coin.

U nchanged.
Sec. 464. Sec. 554. Manufacturing or importing copper coin.

Unchanged.

(14) (Manses (I) ami (11) of par. (d) of olid sec. 4(50. 
(95) Latter half of old sec. 479.
(90) It. v. Tutty, 9 (’an. Or. Ons., ."44.
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Sue. 465.

Sue. 466.

Sue. 467.

Sue. 468.

Sec. 469. 
Sec. KO.

See. 471.

Sue. 472.

Sec. 473.

Sue. 474.

Suc. 475.

Sec. 476. 
Sec. 477.

Sec. 478.

Sec. 479.

Sec. 479. 
Sec. 480.

Sec. 555. Exportation of counterfeit coin..
U nchanged.

Sec. 556. Making or possessing instruments for coin
ing. Unchanged.

St-c. 557. Conveying Coining Instruments out of 
mints into Canada. Unchanged.

See. 558. Clipping current gold or silver coin.
Unchanged.

Sec. 559. Defacing current coin. Unchanged.
Sue. 560. Possessing clippings of current gold or sil

ver coin. Unchanged.
See. 561. Possessing counterfeit coins, with intent to 

utter. Unchanged.
Sec. 562. Making or dealing in counterfeit copper 

coin. Unchanged.
Sec. 563. Offences respecting foreign coins.

Unchanged.
Sec. 564. Uttering counterfeit gold or silver coin.

Unchanged.
S«c. 565. Uttering light gold or silver coin, or false 

gold or silver coin, or counterfeit copper 
coin. Unchanged.

Sec. 566. Uttering defaced coin. Unchanged.
Sec. 567. Uttering uncurrent copper coin.

Unchanged.
Sec. 568. Punishment on conviction for a second 

offence. Meaning unchanged.

ADVERTIZING COUNTERFEIT MONEY.

“ Counterfeit token of value ” interpreted
(97)
Coin, etc., genuine but valueless. (98)

Sec. 569. Punishment for advertizing, possessing or 
using counterfeit money. Unchanged (99)

PART X.
ATTEMPTS — CONSPIRACIES — ACCESSORIES.

Sec. ‘528. Sec. 570. Attempt to commit certain indictable of
fences. Unchanged.

Sec. 529. Sec. 571. Attempt to commit other indictable offences.
Unchanged.

(97) Transferred to nee. 044! (f). unie.
(!>s) Mode into y<v. 54!), ante.
(99) Except in the arrangement mud order of the paragraphs.
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S*v. 530. Sec. 572. Attempt to commit statutory offences.
Unchanged.

Sec. 527. Sec. 573. Conspiring to commit indictable offence.
Unchanged.

S<v. 531. See. 574. Accessory after the fact to certain indictable 
offences. U nchanged.

S<r. 532. See. 575. Accessory after the fact to other indictable 
offences. Unchanged.

CRIMINAL PROCEDURE.

PART XI.

JURISDICTION.

Rules of Court.

Sir. 533. Sec. 576. Power of every Superior Court of Criminal 
Jurisdiction to make rules.

Meaning unchanged.
Sec. 534. Civil remedy not suspended.

Omitted here. (1)
See. 535. Distinction between felony and misdemean

or abolished. Omitted here. (2)
See. 536 Construction of Acts with reference to of

fences which are or are not indictable.
Omitted here. (3)

See. 537. Construction of references to Speedy Trials
Acts, etc. Omitted here. (4)

GENERAL.

See. 640. See. 577. Jurisdiction of Courts generally. — Unless 
otherwise specially provided in this Act, 
every court of criminal jurisdiction in any 
province is competent to try any crime or 
offence within the jurisdiction of such court 
to try. wherever committed within the prov
ince, if the accused is found or apprehended

(1) And limite into not. 13. p. 12, ante.
(2) And made into see. 14, p. 12, ante.
(3) Transferred to and now forming sec. 28 of the new Interpretation

Art. (R. S.. 1ÎKM1. c. 1). See p. H. ante.
(4) Transferred to and now forming see. 29 of the new Interpretation

Art. See p. 8, ante.
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or is in custody within the jurisdiction of 
such court or if he has been committed for 
trial to such court or ordered to be tried l>e- 
fore such court, or before any other court, 
the jurisdiction of which has by lawful au
thority been transferred to such first men
tioned court under any Act for the time 
being in foret».

Paragraph 1 of old sec. 640. (5) 
Sec. 578. Certain persons not to try Intimidation

cases. — No person who is a master, or the 
father, son or brother of a master in the 
particular manufacture, trade or business, in 
or in connection with which any offence un
der section five hundred ami one is charged 
to have been committed, shall act as a magis
trate or justice in any case of complaint or 
information under that section, or as a mem
ber of any court for hearing any appeal in 
any such case. Added.

INDICTABLE OFFENCES.

Sec. 753. Sec. 579. Reserve for final decision of questions raised 
at trial of an indictable offence.

Unchanged.
Sec. 538. Sec. 580. Jurisdiction of Superior Courts of Criminal 

Jurisdiction over indictable offences.
Unchanged.

Sec. 581. Option for non-jury trial in trade conspiracy
cases. — Whore an indictment is found 
against any person for offences provided 
against in this Act, the defendant or person 
accused shall have the option to be tried be- 
fore the Judge presiding at the Court at 
which such indictment is found, or the Judge 
presiding at any subsequent sitting of such 
Court, or at any Court where the indictment 

. comes on for trial, without the intervention 
of a Jury; and in the event of such option 
being exercised the proceedings subséquent 
thereto shall be regulated, in so far as may 
be applicable, by Part Will. Added. (6)

(5) T1m» remainder of par. 1 and the whole of par. 2 of the old see.
<►40 are made into sen*. 8HS, />o#f.

(6) Taken from section 4 of the 52 Vic., e. 41. forming part of the
Ain>endlx to the old Criminal Code.
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Svc. 582. Jurisdiction of General Sessions and certain 
other courts to try indictable offences.

U nchanged.
Sec. 583. Cases within the exclusive jurisdiction of 

Superior Courts of Criminal Jurisdiction. —
No count mentioned in the last preceding 
section has power to try any offence under 
sections, —
(а) seventy-four, treason; seventy-six, ac

cessories after the fact to treason ; seven
ty-seven, seventy-eight, and seventy- 
nine, treasonable offences ; eighty, as
saults on the King; eighty-one, inciting 
to mutiny ; eighty-five, unlawfully ob
taining and communicating official in
formation ; eighty-six, communicating 
information acquired in office; or,

(б) one hundred and twenty-nine, adminis
tering, taking or procuring the taking 
of oaths to commit certain crimes; one 
hundred and thirty, administering, tak
ing or procuring the taking of other un
lawful oaths ; one hundred and thirty- 
four, seditious offences ; one hundred 
and thirty-five, libels on foreign sov
ereigns; One hundred and thirty-six, 
spreading false news ; or,

(c) one hundred and thirty-seven to one 
hundred and forty inclusive, piracy ; or,

(d) one hundred and fifty-six, judicial, etc., 
corruption; one hundred and fifty- 
seven, corruption of officers employed in 
prosecuting offenders ; one hundred and 
fifty-eight, frauds upon the Govern
ment ; one hundred and sixty, breach 
of trust by a public officer ; one hun
dred and sixty-one, municipal corrup
tion; one hundred and sixty-two (a), 
selling offices; or)

(e) two hundred and sixty-three, murder ; 
two hundred and sixty-four, attempt to 
murder; two hundred and sixty-five, 
threat to murder; two hundred and 
sixty-six, conspiracy to murder; two 
hundred and sixty-seven, accessory after 
the fact to murder ; or,
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(/) two hundred and ninety-nine, rape; 
three hundred, attempt to commit rape; 
or,

(g) three hundred and seventeen to three 
hundred and thirty-four, defamatory 
libel ; or,

(h) four hundred and ninety-eight, com
bination in restraint of trade; or,

(i) conspiring or attempting to commit, or 
being accessory after the fact to any of 
the offences in this section before men
tioned; or,

(j) any indictment for bribery or undue in
fluence, personation or other corrupt 
practice under the Dominion Elections 
Act. Altered, as here set forth.

Sec. 541. Officials with powers of two justices.
Omitted here. (7)

SPECIAL JURISDICTION.

Sec. 553. Sec. 584. Magisterial Jurisdiction over offences com
mitted on water, etc., between two juris
dictions, or on or near the boundary of two 
jurisdictions, or in course of a journey, etc.

Meaning unchanged.
The offence of fraudulent conversion of the proceeds of a va

luable security, mentioned in sec. 308 (now see. 355) of the Cotie, 
consists of a continuity of acts — the reception of the valuable se
curity, the collection of the proceeds, the conversion of the pnxftds, 
and lastly, the failure to account for the proceeds; and where the 
beginning of the operation is in One district and the continuation 
and completion are in another district, the accused may lie arrested 
and proceeded against in either district. (8)
Sec. 555. Sec. 585. Offences in unorganized tracts in Ontario.— 

All offences committed in any of the unor
ganized tracts of country in the province of 
Ontario, including lakes, rivers and other 
waters therein, not embraced within the li
mits of any organized county, or within any 
provisional judicial district, may be laid 
and charged to have been committed and 
may be inquired of, tried and punished within

(7) Made into hv. U04. post.
(8) It. v. 1 logic, 5 Can. Cr. Cas.. 53.
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any county of such province; and such of
fences shall be within the jurisdiction of
any court having jurisdiction over 
offences of the like nature committed within 
the limits of such county, liefore which 
court such offences may be prosecuted; and 
such court shall proceed therein to trial, 
judgment and execution or other punish
ment for such offence, in the same manner 
as if such offence had been committed with
in the county where such trial is had.

2. Where any provisional judicial district 
or new county is formed and established in 
any of such unorganized tracts, all offences 
committed within the limits of such prov
isional judicial district or new county, shall 
be inquired of, tried and punished within 
the same, in like manner as such offences 
would have been inquired of, tried and pun
ished if this section had not been passed.

3. Any person accused or convicted of any 
offence in any such provisional district may 
be committed to any common gaol in the
province of Ontario. Unchanged. (9)

See. 586. Offences committed north of Ontario and
Quebec. — All offences committed in any 
part of Canada, not in a province dut g con
stituted ns such and not in the Yukon Ter
ri tori/, may be inquired of and tried within 
any district, county or place in any province 
so constituted or in the Yukon TerrHorg, a* 
wan h° most convenient.

2. Such offences shall be within the ju
risdiction of anv court having jurisdiction 
over otfenees of the like nature committed 
within the limits of such district, county or

(9) Uvept that title greater part of ]Nir. 3 of the old see. 6,15 is here 
omitted and made into sec. .Hi of the Prisons ami Reformatories Act 
(R. S„ 1900, <-. 148).

3. Such court shall proceed therein to 
trial, judgment and execution or other pun
ishment for any such offence in the same 
manner as if such offence had been commit
ted within the district, county or place 
where such trial is had.

place.



.{tided. (Since amended by the Criminal 
Code Amendment Act, 1UUÎ, sec. 2).

Sec. 587. Competency of provincial courts.—
The several courts of criminal jurisdic

tion in the provinces aforesaid, ami in the 
Yukon Territory, f justice#, shall
have the same powers, jurisdiction and au
thority in ease of such offences, as they ie- 
apect ively have with reference to offences 
within their ordinary jurisdiction as provin
cial or territorial! courts.
Added. (Since a men tied by the Criminal 
Code Amendment Act, 1907, sec. 2).

Sec. 556. Sec. 588. Offences committed in the district of Gaspé.
Unchanged.

PART XII.

SPECIAL PROCEDURE AND POWERS —OFFENCES REQUIRING 
STATUTE.

Sec. 589. Offences against Imperial Statutes. — No
person shall be proceeded against for any of
fence against any Act of the Parliament of 
England, of Great Britain, or of the Unit
ed Kingdom of Great Britain and Ireland, 
unless such Act is, by the express terms 
thereof, or of some other Act of such Parlia- 

• ment, made applicable to Canada or some 
portion thereof as part of 11 is Majesty's 
dominions or possessions.

Section 5 of old Code.
Sec. 590. Prosecution for Trade Conspiracy.—No pro

prosecution shall be maintainable against 
any person for conspiracy in refusing to 
work with or for any employer or workman, 
or for doing any art or causing any act to 
he done for the purpose of a trade combina
tion, unless such art is an offence punish
able by statute. Section 518 of old Code.

CASES REQUIRING OFFICIAL CONSENT.

See. 542. Sec. 591. Offences within the jurisdiction of the Ad
miralty and requiring for their prosecution 
the consent of the Governor-General.

Unchanged.

2046
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A charge against a seaman, not a British subject, on a British 
ship, for inciting a revolt upon the ship while on the high seas 
cannot, if taken under section 12K of the old Code (now section 
138 of the new Code) he made without the consent of the Gov-
ernor-(reneral obtained prior to the 'laying of. the information. (10)

592. Consent of Attorney General required in 
prosecutions for disclosing official secrets,

or
593. for Judicial Corruption,

or
594. for making explosives. (11)
595. Consent of Minister of Marine and Fisheries 

required in prosecutions for sending unaea- 
worthy ship to sea. ( 11 )

596. Consent of Attorney General required in 
prosecutions for criminal breach of trust,

Sec. 543. Sec.

Sec. 544. Sec.

«See. 545. Sec.
►Sec-. 546. Sec.

Sec. 547. Sec.

Sec. 548. •Sec.

Hoc. 549. Sec.

597. for concealing deeds 
falsifying pedigrees,

or encumbrances or

598. for uttering defaced coin. (11)

PROVISIONS AS TO ONTARIO AND NOVA SCOTIA.

Sec. «54. 'Sec. 699. Practice in the High Court of Justice in
Ontario. Unchanged.

Sec. 755. Sec. 600. Commission of Court of Assize, etc., in On
tario. Unchanged.

Sec. 7V>6. Sec. 601. Gaol Delivery by Court of General Sessions
in Ontario. Unchanged.

Sec. 760. Sec. 602. Calendar of Criminal Cases in Nova Scotia.
Unchanged.

Sec. 761. See. 603. Sentences in Nova Scotia. Unchanged.
The omission to send to a Grand Jury the depositions taken on 

the preliminary enquiry, as required in Nova Scotia, under this sec
tion, will not invalidate an indictment found without such deposi
tions. (12)

POWERS OF CERTAIN OFFICIALS.

«Sec. 641. Sec. 604. Officials exercising the powers of two jus- 
. tices. The Judge of the Sessions of the

Peace for the City of Quebec, the Judge of

(10) It. v. Heckman, ,r« Con. Cr. Ons.. 242.
(11) Meanings uoclmugcri.
(12) It. v. Turpin. 8 Onn. t'r. (’as., 56.
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tlie Sessions of the Peace for the City of 
Montreal, and every recorder, police magis
trate, district magistrate or sti|iendiary ma
gistrate appointed for any territorial divi
sion, and every magistrate authorized by the 
law of the province in which he acts to per
form acts usually required to be done by two 
or more justices, may do alone whatever is 
authorized by this Act to be done by any two 
or more justice. Meaning unchanged.

Su. 557a. Set. 605. Clerk of the Peace in Montreal. In the dis
trict of Montreal the Clerk of the Peace or 
Deputy Clerk of the Peace shall have all the 
powers of a justice under Parts XIII and 
XIV, and under sections six hundred and 
twenty-nine to six hundred and forty-three 
inclusive. Slightly altered, a# here set forth.

Sec. 606. Jurisdiction as to prize fights. Every judge 
of a Superior Court or of a county court, 
judge of the sessions of the peace, stipen
diary magistrate, police magistrate, and com
missioner of police of Canada, shall, within 
tlie limita of his jurisdiction as such judge, 
magistrate or commissioner, have all the 
powers of a justice with respect to offences 
against provisions of this Act as to prize 
fights. Added. (13)

Sec. 908. Sec. 607. Preserving order in court. — Every judge 
of the sessions of the peace, chairman of 
the court of general sessions of the peace, 
police magistrate, district magistrate or sti
pendiary magistrate shall have such and the 
like powers and authority to preserve order 
in courts held by them during the holding 
thereof, and by the like ways and means as 
now by law aro or may be exercised and used 
in like oases and for the like»purposes by any 
Court in Canada or by the judges thereof, 
during the sittings thereof.

Slightly altered, a.* here set forth.
There is no doubt that any judicial officer, (including a justice 

of the peace), when trying a case or performing other judicial

(13) Taken from It. S. 1880, e. 1Ô3, forming part of tlie Appendix 
to tlie o d < Tim inn 1 Code.
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acts, has the power to order the removal and exclusion, from the 
place where the trial is going on, of all persons who interrupt or 
obstruct the proceedings by disorderly conduct, insulting words, 
or in any other way; such power being indispensable for the prop
er exercise of the officer’s judicial functions. (14) And if, while 
any judge of sessions, magistrate or other functionary mentioned 
in the above section 007, is acting judicially, a person charge him 
to his face of being corrupt or partial, such judge, magistrate or 
other functionary may commit the offender for contempt, provid
ed the commitment be made out in writing and be for a time cer
tain. (15)

All the powers given by section 007 to the magistrates therein 
mentioned are not exerciseable by a single justice, who, — al
though lie may order the removal and exclusion of persons ob
structing or interfering, by their disorderly conduct, with the bu
siness of the court, — has no power to commit for contempt : (10) 
except to this extent, that, when holding a preliminary inquiry, — 
he is, by sec. 678, post, empowered to commit for contempt any per
son who, being subpœnaed or otherwise present, refuses to lie 
sworn or to answer questions, or refuses to produce any documents 
or to sign his deposition.

When the exclusion of a person, acting in an improper manner, 
is ordered, it should be done bv means of a written order, or a 
warrant, under seal, to a constable, authorizing the exclusion, and 
setting forth the grounds and the particulars of the improper con
duct.

And, when a magistrate commits a person for contempt, he 
must do it by a regular conviction; that is, he must call upon 
the offending party to defend himself and to show cause whv he 
should not lie convicted ; and, having allowed him to be heard, 
he should then, at once, enter an adjudication convicting the 
party, and awarding the punishment ; (17) and he should issue 
a formal warrant of commitment under his hand and seal, set
ting out the facts which constitute the contempt. For, although a 
Superior Court of Criminal Jurisdiction has the right to intervene 
and prevent any usurpation of jurisdiction by a magistrate, treat
ing as a contempt that which there is no reasonable ground for so 
treating, it has#no power to act as a court of appeal from the ma
gistrate’s finding upon a matter of fact, nor to review the facts 
stated in the warrant of commitment ; but, if there lx* no formal

ill) Young v. Saylor, 2.'! O. It., : 20 Ont. A. It., U4.1.
(16) It. v. Jaauea, .1 B. and A., *♦!>: It. v. Scott. 2 V. (’.. L. J.. N. S.. 

823; Armstrong v. McCaffrey, 12 N. B. It.. .12.1 ; It. v. Skip worth, 12 
Cox C. C„ 371.

(HI) Young v. Saylor, supra.
(17) McKenzie v. Newham. 0 O. S., 48(1.
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warrant indued, the magistrate must, in tliat vase, establish such 
facts as will justify his action, if it is questioned. (18)

The commitment must lie for a definite period; (19) and there 
is no power to award hard lalmr.

The contempt may be shown either by language or manner, 
and even by language, not offensive in itself, if it he uttered of
fensively. (20)

For a person to say, in court, of a magistrate, in reference to 
his judgment, “That is a most unjust remark;’ is a wilful insult 
and contempt; (21) and so is a reflection, in any way, upon the 
magistrate’s honesty and impartiality. (2<)

A magistrate, who is abused and insulted, while acting judicial
ly, may, instead of exercising, himself, the power of committal for 
contempt, proceed, if lie thinks fit. in a less summary manner, 
by way of indictment against the offender. (23)

A person who indemnifies another against the consequences of 
contempt involves himself in the same. (24)

The power of a magistrate to commit for contempt does not 
exist when the abuse or insult is offered while the magistrate is 
acting ministerially, (25) nor for contempts committed out of 
court.
(26)

Slanderous words spoken of a magistrate, lichind his back, out 
* of court, are not indictable; (27) although, like any other person, 

the magistrate or justice thus slandered may have a civil action 
of damages, therefor.

The power of exclusion and the power of punishment for con
tempt should Ik* exercised with great forbearance, and with the 
sole view of maintaining proper order and decorum during the 
performance bv a magistrate of his judicial functions. (28)

The importance of maintaining proper respect for and decorum 
before magistrates and justices in the exercise of their duty should 
render them careful not to be guilty themselves of any abuse of

(IX) It. v. .Ionian, 30 W. H.. 589; Ex p. Lee# and Judge of Oarleton, 
24 V. C.. C. P., 214.

(19) Ex p. Porter. 0 R. & 8.. 290.
(20) (\iniN \V Heim's Oasp, 7 Q. IL. 115.
(21) It. v. .Ionian, xtipra.
(22) It. v. Xkipworth. supra.
(25) It. v. Revel. 1 Sir., 420.
(24) Hinting Vo. v. Panjuhnrson. L. It., 17 Ob., 49.
(25) Mayhew v. I/x-ke, 7 Taunt, 03.
(20) Hr Scakfe, 5 R. €. 1U 188. See R. v. Payne, [1800], 1 Q. R.. 577 

and la re Hotmar. 30 C. J* J., 532.
(27) R. v. Welitje. 2 Onmp., 142; It. v. Pawxx-k, 2 -Sir.. 1157; It. v. 

Brampton, 11893J. 2 Q. IL, 196; R. v. Lefroy, L. It., 8 Q. IL, 134.
(28) 1 Icy wood v. Waite. 18 W. It.. 205.
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their position, and not to inflict a wrong upon, nor maliciously 
punish, a party or a witness by the use of insulting or improper 
language. A justice who makes use of language of this character, 
without any legal justification, will be liable for exemplary dama
ges. (W)

For form of warrant of commitment for contempt, see Crank 
shaw’s Practical Guide to Magistrates, 2nd Ed., p. 32.
S<v. 909. Sec. 608. Resistance to execution of process. Special 

Powers and Duties of certain officials.
U nchanged.

Sec. 609. Arrest of person carrying weapon in pro
claimed district. — Any commissioner or 
justice, constable or peace officer, or any 
person acting under a warrant, in aid of 
any constable or peace officer, may arrest 
and detain any person employed on any 
public work, found carrying any weapon, 
within any place in which Part III. is, at 
the time in force, at such time and in such 
manner as in the judgment of such commis
sioner, justice, constable or peace officer, or 
person acting under a warrant, afford just 
cause of suspicion that iit is carried for 
purposes dangerous to the public peace.

2. The justice or commissioner arresting 
such person, or before whom he is brought, 
may commit him for trial unless he gives 
sufficient bail for his appearance at the next 
term or sitting of the Court before which 
the offence can be tried, to answer to any 
indictment to be then preferred against 
him. Added, (80)

Sec. 610. Search warrant for weapon. — Any com
missioner or any justice having authority 
within any place in which Part ITI. is at 
the time in force, upon oath before him of 
belief of the deponent that any weapon is in 
the possession of any person or in any house 
or place contrary to the provisions of Part 
III., may issue his warrant to any constable 
or peace officer to search for and seize the 
same.

(29) OUaxufcl v. MiivheLI. 25 V. Q. ».. 89: 29 V. <*.. Q. It.. 422.
(30) Taken from title It. S. <’.. 1880, c. 151. forming part of the Ap

pendix to t he old Criminal Code.
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2. Such constable or peace officer or any 
person in his aid, may search for and seize 
the same in the possession of any person, 
or in any such house or place. .1 third (30) 

Sec. 611. Right of entry for search. — If the admis
sion to any such house or place is refused 
after demand, such constable or peace offi
cer and any person in his aid, may enter the 
same by force, by day or by night, and seize 
any such weapon and deliver it to such com
missioner or justice.

2. Unless the person in whose possession 
or in whose house or premises the same is 
found, within four days next after the seiz
ure, proves to the satisfaction of such com
missioner or justice that the weapon so 
seized was not in his possession or in his 
house or place contrary to the provisions of 
Part III., such weapon shall he forfeited to 
the use of His Majesty. Added (30)

Sec. 612. Disposal of forfeited arms. — All weapons 
declared forfeited under Part III. shall he 
sold or destroyed under the direction of the 
commissioner or justice by whom or by 
whose authority the same are seized, or lie- 
fore whom the same are brought, and the 
proceeds of such sale, after deducting neces
sary expenses, shall be received by such 
commissioner and paid over by him to the 
Minister of Finance for the public uses of 
Canada. Added (30)

Sec. 613. Search for and seizure of liquors in pro
claimed district.. — If any person makes 
oath or affirmation before any such com
missioner or justice, that he has reason to 
believe, and does believe, that any intoxicat
ing liquor with respect to which a violation 
of the provisions of section one hundred and 
fifty has been committed or is intended to 
lie committed is on board of any steamboat, 
vessel, boat, canoe, raft or other craft, or in 
any railway carriage, or freight car, or in 
any carriage, vehicle or other conveyance, or 
i:n any railway station, freight shed or other

(3t>) Taken from the U. S. ('., wsi;, <•. tôt. forming part of the Ap- 
jtcmîix to the old (Ylniiiia.l Code,
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railway building, or in or about any other 
building or premises, or in any other plaee 
within the limits specified in any proclama
tion under the said Part, the commissioner 
or justice shall issue a search warrant to any 
sheriff, police oftioer, constable or bailiff who 
shalil forthwith proceed to search the steam- 
l>oat, vessel, boat, canoe, raft, other craft, 
or the railway carriage freight car, or the 
carriage, vehicle or conveyance or the rail
way station freight shod or other railway 
building or the other building or premises, 
or tile place described in such search warrant.

2. If any intoxicating liquor is found 
therein or thereon the person executing such 
search warrant shall seize the intoxicating 
liquor and the barrels, casks, jars, bottles or 
other packages in which it is contained and 
shall keep it and them secure until final ac
tion is had thereon.

3. No dwelling house in which, or in part 
of which, or on the premises whereof, a shop 
or bar is not kept shall be searched, unless the 
said informant also makes oath or affirma
tion that some offence in violation of the 
provisions of the said section has been com
mitted therein or therefrom within one 
month next preceding the time of making 
his said information for a search warrant.

Added. (30a)
Sec. 614. Owner to be summoned, and the liquor to be 

forfeited and destroyed. The owner, keeper 
or person in possession of the intoxicating 
liquor so seized, if he is known to the officer 
so seizing it shall lie brought forthwith 

% before the Commissioner or justice who is
sued the search warrant, and, if it appears to 
the satisfaction of the commissioner or jus
tice that, a violation of the provisions of the 
said section has been committed or was in
tended to be committed, with reflect to such 
intoxicating liquor, it shall be declared for- 
feited, with any package in whioh it is oon-

(:«ki) Taken from the R. S. C., 1880. e. 151. forming part of the Ap
pendix to the old Criminal Code. (As amended by the V» and 7 Ed. 7. 
c. 9. sections 4 and 5).
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tairoed, ami filial I he destroyed by authority 
of the writtrti order to that effect of the Com
missioner or Justice, and in his presence or 
in tile presence of some person appointed by 
him to witness the destruction thereof.

2. Such Commissioner or Justice or the 
person so appointed by him, and the officer 
by whom the said intoxicating liquor has 
been destroyed, shall jointly attest, in writing 
upon the hack of the said order, the fact that 
it has been destroyed. Addl’d. (30a)

Section 0 of the fi and 7 Ed. VI l, e. !). provides that, “Every of
ficer appointed under Part III of the Criminal Codr. and every 
constable appointed under any law of Canada, may seiae, upon view, 
anywhere within the limits specified in any proclamation under the 
said Part any intoxicating liquor in respect of which he has reason 
to believe that a violation of the provisions of the said Part is in
tended, and he shall forthwith convey any liquor so seized together 
with the owner or person in possession thereof Indore a commission
er or justice who shall thereuijton proceed as is provided in section 
611."

Sec. 615. Owner, keeper, or possessor may be convicted
at once. The owner, keeper or person in pos
session of any intoxicating liquor so seized 
and forfeited may lie convicted of an offence 
against the said section without any further 
information laid or trial hid, and shall be 
liable to the penalties mentioned in section 

• one hundred and fiftv-onc. Added. (30)
Sec. 616. Procedure if owner unknown. If the owner, 

keeper or possessor of intoxicating liquor 
seized as aforesaid, is unknown to the of
ficer seizing the same it shall not lie con
demned and destroyed until the fact of such 
seizure with the number ami description of 
the packages, as near as may be, has lieen ad
vertised for two weeks, by posting up a writ
ten or a printed notice and description there
of, in at least three public places of the place 
where it was seized.

2. If it is proved within such two weeks, to the 
satisfaction of the Commissioner or Justice 
by whose authority such intoxicating liquor 

(80s) Taken from the it. s. < 1666,c. 131, fanning part <»r the Ap
pendix to the o!<l Criminal Code. (A* amended by the 6 and 7 Ed. 7, 
c. 9. sections 4 and 0).
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was seized, tliait with respect to such intox
icating liquor no violation of the provisions 
of section 150 has been committed or is in
tended to be com ini ted it shall not be de
stroyed, but shall be delivered to the owner, 
who shall! give his receipt therefor in writing 
upon tlie back of tlie search warrant, which 
shall be returned to the Commissioner or 
Justice who issued the same.

3. If after such advertisement as aforesaid, it 
appears to such Commissioner or Justice 
that a violation of the provisions of the said 
section has been committed or is intended to 
be committed, then such intoxicating liquor, 
with any package in which it is contained, 
shall be forfeited and destroyed, as herein 
Ix'fore provided. .4 dded. (31)

Sec. 617. Evidence of precise description of liquor not 
necessary. In any prosecution under this 
Act for any offence with respect to intoxicat
ing liquor, it shall not be necessary that any 
witness should depose directly to the precise 
description of the liquor with respect to 
which the offence has been committed, or to 
the precise consideration therefor, or to the 
fact of the offence having been committed 
with his participation or to his own jiersonal 
and certain knowledge; but the commis
sioner or justice trying the case, so soon as 
it appears to him that the circumstances in 
evidence sufficiently establish the offence 
complained of, shall put the defendant on 
his defence, and in default of such evidence 
being ©butted, shall convict the defendant 
accordingly. Added. (31)

Sec. 618. The provisions of Part XV relating to sum
mary convictions apply. Any commissioner 
or justice may hear and determine, in man
ner provided by Part XV., any case arising 
within his jurisdiction.

2. AH the provisions of Part XV. shall, in so 
far as they are not inconsistent with this 
Part, apply to every commissioner or justice

(31) Taken from the It. S. (’., 18NU, c. 131. forming part of tile Ap
pendix to the old Criminal Code.
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mentioned in this Part or empowered to try 
offenders against Part III.

3. Every such commissioner shall be deemed 
a justice within the meaning of Part XV., 
whether he is or is not a justice for other 
purposes. Added. (31)

Sec. 619. Justices may disarm persons attending meet
ing. Any justice within whose jurisdiction 
any public mooting is appointed to be held 
may demand, have and take of and from any 
person attending such meeting, or on his way 
to attend the same, without his consent and 
against his will, by such force as is necessary 

. for that purpose, any offensive weapon, such
as firearms, swords, staves, bludgeons, or the 
like, with which anv such person is so armed, 
or which any such person has in his posses
sion. Added. (31")

Sec. 620. Restitution of weapons. Vpon reasonable 
request ito any justice to whom any such 
weapon has lieen peaceably and quietly deliv
ered as aforesaid, made on the day next after 
the meeting has finally dispersed, and not 
liefore, such weapon shall, if of the value of 
one dollar or upwards, be returned by such 
justice to the person from whom the same 
was received. Added. (31a)

Sec. 621. No liability in case of accidental loss. No 
such justice shall lie hold liable to return any 
such weapon, or make good the value thereof, 
if the same, by unavoidable accident, has 
been actually destroyed or lost out of the pos
session of such justice without his lawful 
default. Added. (31a)

Sec. 622. Weapon not a pistol to be impounded. The 
Court or Justice before whom any person is 
convicted of any offence against the provi
sions of sections one hundred and twenty to 
one hundred and twenty-four inclusive, shall 
impound the weapon for carrying which such 
person is convicted, and if the weapon is not 
a pistol, shall cause it to be destroyed.

(81) Taken from the R. s. <\, is.se,. 151, forming part at the a;> 
jm ndix to the old Criminal Code.

(31a) Taken from the R. S. C., 1880, <•. 132, forming Dirt of the Ap
pendix to the old Criminal Code.
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2. If the weapon is a pistol the court or 
Justice shall cause it to be handed over to the 
corporation of the municipality in which the 
conviction takes place, for the public uses of 
such corporation.

3. If the conviction takes place when* there 
is no municipality, the pistol shall be hand
ed over to the Lieutenant-Governor of the 
province in which the conviction takes place, 
for the public uses thereof in connection with 
the administration of justice therein.

Added. ( )

Sec. 623. Seizure of unlawfully manufactured or im
ported copper coin. —Any two or more jus
tices, on oath, that any copper coin has been 
unlawfully manufactured or imported, shall 
cause the same to be seized and detained, and 
shall summon the person in whose possession 
the same is found, to appear before them ; 
and if it appears to their satisfaction, on 
evidence, that such copper coin has been 
manufactured or imported in violation of 
this Act, such justice shall declare the same 
forfeited, and shall place the same in safe 
keeping to await the disposal of the Governor 
General for tlie public uses of Canada.

Added. (33)
Sec. 624. Enforcing penalty. If it appears to the sa

tisfaction of such justices that the person in 
whose i>osfie9sion such copper or brass coin 
was found, knew the same to have been so 
unlawfully manufactured or imported, they 
may condemn him to pay the penalty provid
ed by Part IX for manufacturing or import
ing copper coin, with costs, and may cause 
him to lie imprisoned for a term not exceed
ing two months, if such penalty and costs are 
not forthwith paid. Added. (33)

Sec. 625. Recovery of penalty from owner in certain 
cases. If it appears to the satisfaction of 
such justices that the person in whose pos-

(82) Taken from the U. S. <\. issu. ns. forming part <*f tin* Ap- 
I endlnx to the old Criminal Code.

(83) Taken from the It. S. C.. 188U, e. 107. forming part of the Ap
pendix to the old Criminal (’ode.
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session such copper coin was found was not 
aware of it having been so unlawfully man
ufactured or imported, the penalty may be 
recovered from the owner thereof by any per
son who sues for the same in any court of 
competent jurisdiction. Added. (33)

Sec. 626. Customs officers may seize such copper coin.
Any officer of customs may seize any copper 
coin imported or attempted to be imported 
into Canada in violation of this Act, and 
may detain the same as forfeited, to await 
the disposal of the Governor General for the 
public uses of Canada. Added. (33)

See. 627. Proceedings when prize fight anticipated.
If. at any time, the Sheriff of any county, 
place or district in Canada, anv Chief of 
Police, any Police Officer, or any Constable, 
or other Peace Officer, has reason to believe 
that any person within his bailiwick or juris
diction is about to engage as principal in any 
prize-fight within Canada, he shall forthwith 
arrest such person and take him before a jus
tice, and shall forthwith make complaint i‘n 
that behalf, upon oath, before such justice.

2. Such justice shall inquire into the 
charge and if lie is satisfied that the person 
so brought before him was, at the time of his 
arrest, about to engage as a principal in a 
prize-fight, he shall require him to enter into 
a recognizance, with sufficient sureties, in a 
sum not exceeding five thousand dollars and 
not less than one thousand dollars, condition
ed that he will not engage in any such fight 
within one year from and after the date of 
such arrest.

3. In default of such recognizance, the 
justice before whom the accused has been 
brought shall commit the accused to the gaol 
of the county, district or city within which 
such enquiry takes place, or if there is no 
common gaol there, then to the common gaol 
nearest to the place where such inquiry is

(33) Taken from the H. S. C.. 1880, c. 107, forming part of the Ap
pendix to tin- old Criminal Code.
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had, there to remain until lie gives such re
cognizance with such sureties. Added. (34) 

Sec. 628. Sheriff may summon posse to prevent prize
fight. if any Sheriff has reason to believe 
that a prize-light is taking place or is about 
to take place within his jurisdiction as such 
Sheriff, or that a!ny persons are about to 
come into Canada at a point within his juris
diction, from any place outside of Canada, 
with intent to engage in. or to be concerned 
in, or to attend any prize-fight within Can
ada, he shall forthwith summon a force of 
the inhabitants of his district or county suf
ficient for the purpose of suppressing and 
preventing such lighit.

2. Such Sheriff shall with their aid, sup
press and prevent the same, and arrest all 
persons present thereat, or who come into 
Canada as aforesaid, and shall take them be
fore a justice , to lx* dealt with according to 
law. Added. (34)

Sec. 560. Sec. 629. Information for search warrant. Any jus
tice who is satisfied by information upon oath 
in form 1. (35a) that there is reasonable 
ground for believing that there is in any 
building, receptacle, or place,—
[а) anything upon or in respect of which 

any offence against tins Act has boon or 
is suspected to have been committed ; or,

(б) anything which there is reasonable 
ground to believe will afford evidence 
as to the commission of any such of
fence; or,

(r) anything which there is reasonable 
ground to believe is intended to be used 
for the purpose of committing any of
fence against the. person for which the 
offender may be arrested without war
rant :
may at any time issue a warrant under 
his hand authorizing some constable or 
other person named therein to search

(:U) Taken from R. S. <'.. 1886. c. 153. forming part of tlie Appendix 
to the old Criminal Voile.
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such building,* receptacle or place, for 
any such thing, ami to seize ami carry 
it before the justice issuing the warrant, 
or some other justice for the same ter
ritorial division to be by him dealt with 
according to law. (35)

Sec. 569. Sec. 630. Execution of search warrant. — Every 
search warrant shall be executed by day, un
less the justice shall by the warrant author
ize the constable or other person to execute 
it at night.

2. Every search warrant may be in form 2 
or to the like effect. (35 a)

Sec. 569. Sec. 631. Detention of things seized; and their restor
ation. When any such thing is seized and 
brought before such justice he may detain 
it. taking reasonable care to preserve it till 
the conclusion of the investigation; and, if 
any one is committed for trial, lie may order 
it further to be detained for the purpose of 
evidence on the trial.

2. If no one is committed, the justice shall 
direct such thing to be restored to the per
son from whom it was taken, except in the 
cases next hereinafter mentioned, unless lie 
is authorized or required by law to dispose 
of it otherwise. (35)

See. 569. Sec. 632. Destruction, etc., of seized forged bank notes 
and seized counterfeit coin. If under any 
such warrant there is brought before any 
justice any forged bank note, bank note- 
paper, instrument or other thing, the jkis- 
session whereof in the absence of lawful ex
cuse is an offence under any provision of this 
or any other Act, the court to which any 
such person is committed for trial or, if there 
is no commitment for trial, such justice may 
cause such thing te lie defaced or destroyed.

2. If under any such warrant there is 
brought before any justice, any counterfeit 
coin or other thing the possession of which

(86) Tlieee 7 new section* (tt2ft-«35) are taken from tlie aid sec. 5«K).
(3ôa) Forms 1 and 2 a re-the same as Forms J and I referral to in see.

5<!9 of tlie old Code.
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with knowledge of its nature and without 
lawful excuse is an indictable offence under 
anv provision of Paît IX., every such thing 
so soon as it has been produced in evidence, 
or so soon as it appears that it will! not be re
quired to be so produced shall forthwith lie 
defaced or otherwise disposed of, as the jus
tice or the court directs. (35)

See. *569. Sec. 633. Seizure of explosives and their forfeiture.
Every person acting in the. execution of any 
such warrant may seize a'ny explosive sub
stance which he has good cause to suspect is 
intended to be used for any unlawful object, 
— and shall, with all convenient speed, after 
the seizure, remove the same do such proper 
place as he thinks fit, and detain the same 
until ordered by a judge of a Superior Court 
to restore it to the person who claims the 
same.

2. Any explosive substance so seized shall, 
in the cvdnt of the person in whose possession 
the same is found, or of the owner thereof, 
being convicted of any offence under any 
provision of Part II, relating to explosive 
substances, be forfeited, and the same shall be 
destroyed or sold under the direction of the 
Court before which such person is convicted.

3. In the case of sale, the proceeds arising 
therefrom shall be paid to the Minister of 
Finance, for the uses of Canada. (35)

Sec. 509. Sec. 634. Offensive weapons seized under search war
rant. If offensive weapons believed to l>e 
dangerous to the public peace arc seized un
der ti search warrant the same shall be kept 
in safe custody in such place as the justice 
directs, unless the owner thereof proves, to 
the satisfaction of such justice, that such 
offensive weapons were not kept for atoy pur
pose dangei his to the, public peace.

2. Any peiùon from whom any such offen
sive weapons are so taken may, if the justice 
upon whose warrant tho same are taken, upon 
application made for that purpose, refuses

(30) These 7 new sections (U29-4J85) are taken from the old sec.



THE CRIMINAL CODE 135

2nd Edit. Rkvihkd Statvtb* 1906 Rkmakks

to restore the same, apply to a judge of a 
superior or county court for the restitution 
of such offensive weapons, upon giving 
ten days’ previous notice of such application 
to such justice; and such judge shall make 
such order for the restitution or safe custody 
of such offensive weapons as upon such ap
plication appears to him to be proper. (35) 

Sec. 569. Sec. 635. Suspected goods seized under search war
rant. If goods or things by moans of which 
it is suspected that an offence has been com
mitted against any provision of Part VII. 
relating to forgery of trade marks and fraud
ulent marking of merchandise, are seized 
under a search warrant, and brought before 
a justice, such justice and one or more other 
justice or justices shall determine summarily 
whether the same are or are not forfeited 
under the said Part.

2. If the owner of any goods or things 
which, if the owner thereof had been con
victed, would be forfeited under this Act, is 
unknown or cannot lie found, an information 
or complaint may be laid for the purpose 
only of enforcing such forfeiture, and the

, said justice may cause notice to be advertised
stating that unless cause is shown to the con
trary at the time, and place named in the no
tice, such goods or things will be declared 
forfeited.

3. At such time and place the justice, un
less the owner, or some person on his behalf, 
or other person interested in the goods or 
things, shows cause to the contrary, may de
clare such goods or things, or any of them, 
forfeited. (35)

The proceedings upon which a search warrant is issued and the 
warrant itself may be brought before the Court on certiorari, and 
if the warrant is deemed to have been improperly issued, it may be 
quashed. The information necessary to justify the issuing of a 
search warrant must disclose facts and circumstances showing the 
causes of suspicion, which tended to the belief of the commission 
of the alleged offence, with regard to which the warrant is deemed

(35) Th«we 7 new sections (iGtMLTi) are taken (Irani the o'.il sec. fini».
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Sec. 570. Sec. 636.
Sec. 571. Sec. 637.

Sec. 573. Sec. 638.

Sec. 573. Sec. 639.

See. 574. Sec. 640.

Sec. 575. Sec. 641.

essential ; and, where the infonnation was, in this respect, defect
ive, the warrant was directed to be quashed. (36)

Sec. 636. Search for public stores. Unchanged.
Sec. 637. Search warrant for mined gold, silver, etc.

Unchanged. (36a)
Sec. 638. Search for timber unlawfully detained.

Meaning unchanged. 
Sec. 639. Search for and seizure of intoxicating liq

uors on His Majesty's Ships.
Unchanged. (37)

Sec. 640. Search for women in house of ill-fame.
Unchanged. (38)

Sec. 641. Searching gaming houses, betting houses 
and lotteries. If the chief constable or 
deputy chief constable of any city, itown, in
corporated village or other municipality or 
district, organized or unorganized, or place, 
or other officer authorized to act in his ab
sence, reports in writing to any of the com- 
sioners of police or to the mayor or chief 
magistrate or to the police, stipendiary or 
district magistrate of such city, town, in
corporated village or other municipality, dis
trict or place, or to any police, stipendiary 
or district magistrat, having jurisdiction 
there, or if there lx? no such mayor, or chief 
magistrate, or police, stipendiary or district 
magistrate, to anv justice having such juris
diction, that there are good grounds for be
lieving, and that he does believe that any 
house, room or place within (the said city or 
town, incorporated village or other muni
cipality, district or place, is kept or used as 
a common gaming or betting house, as de
fined in sections two hundred a'nd twenty-six 
and two hundred and twenty-seven, or is

(30) It. v. Kehr, 11 Ont. L. It.. 517.
(300) Excel* that in the ln*t oLnuse. the provisions of Part XV of 

the new Act (.Instead of Part LVIII of the old Act), are referred to as 
governing appeals.

(37) Except that, In the body of tlie section, the reference to section 
119, Part VI of the old Criminal Code. Is altered to a reference to sec
tion 141 of tine new Act.
' (.*18) Except that, in the body of the section, tire reference to section 
185, Part XIII of tlx* old Criminal Code, is altered to a reference to eec- 
tion 216 of the new Act.
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used for the purpose of carrying on a lottery, 
or for the sale of lottery tickets, or for the 
purpose of conducting or carrying on any 
scheme, contrivance or operation for the 
purpose of determining the winners in any 
lottery contrary to the provisions of section 
two hundred and thirty-six, whether admis
sion thereto is limited to those, possessed of 
entrance keys or otherwise, such commis
sioner, mayor, chief magistrate, police, sti
pendiary or district magistrate or justice 
may, by order in writing, authorize the chief 
constable, deputy chief constable, or other 
officer as aforesaid, to enter any such house, 
room or place, with such constables as are 
deemed requisite by him, and if necessary to 
use* force for the purpose of effecting such 
entry, whether by breaking open doors or 
otherwise, and to take into custody all per
sons who are found therein, and to seize, as 
the case may be, all tables and instruments 
of gaming or betting, and all moneys and 
securities for money, and all instruments or 
devices for the carrying on of such lottery, 
or of such scheme, contrivance or operation, 
and all lottery tickets, found in such house 
or premises, and to bring the same before the 
person issuing such order or any justice, to 
be by him dealt, with according to law.

2. The chief constable, deputy chief con
stable or other officer making such entry, in 
obedience to any such order, may, with the 
assistance of one or more constables, search 
all parts of the house, room or place which 
he has so entered, where Re suspects that ta
bles or instruments of gaming or betting, or 
any instruments or devices for the carrying 
on of such lottery or of suen scheme, con
trivance or operation, or any lottery tickets, 
are concealed, and all persons whom he finds 
in such house or premises, and seize all tables 
and instruments of gaming or betting, or any 
such instruments or devices or lottery tickets 
as aforesaid, which he so finds.

3. The person issuing such order or the
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justice before whom any person is taken by 
virtue of an order under this section, may 
direct any cards, dice, balls, counters, tables 
or other instruments of gaming or used in 
playing any game, or of betting, or any such 
instruments or devices for the carrying on of 
a lottery, or for the conducting or carrying 
on of any such scheme, contrivance or o^iera
tion, or a'ny such lottery tickets, so seized as 
aforesaid, to bo forthwith destroyed, and any 
money or securities so seized shall be for
feited to the Crown for the public uses of 
Canada. Slightly altered, as here set forth.

Sec. u 4. ‘ Chief Constable ’ defined.
Omitted here. (39)

Sec. “ 5. ‘ Deputy Chief Constable ’ defined.
Omitted here. (40) 

Sec. 642. Magistrate may require any person appre
hended and brought before him to be ex
amined on oath. The person issuing such 
order, or the justice before whom any person, 
who has been found in any house, room or 
place entered in pursuance of any order un
der the last preceding section, is taken by 
virtue of such order may require any such 
person to be examined on oath and to give 
evidence touching any unlawful gaming in 
such house, room or place, or touching any 
act done for the purpose of preventing, ob
structing or delaying the entry, into such 
house, room or place, or any part thereof, of 
any constable or officer authorized to make 
such entry ; and any such person so required 
to be examined as a witness who refuses to 
make oath accordingly, or to answer any 
question, shall be subject to be dealt with in 
all respects as any person appearing as a wit
ness before any justice or court in obedience 
to a summons or subpoena and refusing with
out lawful cause or excuse to be sworn or to 
give evidence, may, by law, be dealt with.

2. Every person so required to be examined

(39) Transferred to subsection (($) of see. 2, l>. 1. ante.
(40) Transferred to subsection (9) of sec. 2, i>. 2, ante.
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as a witness, who, upon such examination, 
makes true disclosure, to the best of his 
knowledge, of all things as to which he is 
examined shall receive from the judge, jus
tice, magistrate, examiner or other judicial 
officer before whom such proceeding is had, 
a certificate in writing to that effect, and 
shall be freed from all criminal prosecutions 
and penal actions, and from all penalties, 
forfeitures and punishments to which he has 
become liable for anything done before that 
time in respect of any act of gaming regard
ing which he has been so examined, if such 
certificate states that such witness made a 
true disclosure in respect to all tilings as to 
which lie was examined ; and any action, in
dictment or proceedings pending or brought 
in any court against such witness, in respect 
of any act of gaming regarding which he 
was so examined, shall be stayed, upon the 
production and proof of such certificate, and 
upon summary application to the court in 
which such action, indictment or proceeding 
is pending, or any judge thereof, or any 
judge of any of the superior courts of any 
province. Added. (41)

Sec. 578. Sec. 643. Warrant to search for vagrants, in disorder
ly houses, etc. Unchanged. (42)

TRIALS UNDER SPECIAL PROVISIONS.

Sec. 550. Sec. 644. Juveniles not to be tried publicly.
Paragraph 1 (Unchanged), of the old sec. 
550.

The second paragraph or subsection 2 of section 550 of the old 
Code related to the imprisonment of young persons under sixteen 
and the keeping of them in custody separate from older persons. 
It is omitted from the new Code, and made into section 28 of the 
Prisons and Reformatories Act (R. S., 1906, c. 148).

Tlie provisions of various Acts relating to Reformatories, Chil
dren’s Homes, Industrial Schools, Houses of Refuge, etc., (includ-

(41) Taken from sections 9 nudTO of tïïë R. S. ('.. 1SS0, <•.
(42) Except that, in the laxly of the section, the reference ito Part XV 

of the okl (Minimal Code, Is altered to a -reference to Part V of the new 
Act.
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ing those mentioned at pages 044-646 of the Author’s second edi
tion of the Criminal Code), are now embodied in the Prisons and 
Reformatories Act (11. S., 1906, c. 148).
See. 550a. Sec. 645. Exclusion of the public from place of trial 

in certain cases. At the trial of any person 
charged with an offence under any of the 
following sections, that is to say: — Two 
hundred and two, two hundred and three, 
two hundred and four, two hundred and five, 
two hundred and six, two hundred and 
eleven, two hundred and twelve, two hundred 
and thirteen, two hundred and fourteen, two

I hundred and fifteen, two hundred and six
teen, two hundred* and seventeen, two hun
dred and eighteen, two hundred and nine
teen, two hundred ami twenty, two hundred 
and twenty-eight in so far as it relates to 
common bawdy-houses, two hundred and 
thirty-nine in so far as it relates to par
agraphs (i), (/) or (k) of section two hun
dred and thirty-eight, two hundred and taine- 

• ty- two, two hundred and ninety-three, two 
hundred and ninety-nine, three hundred, 
three hundred and o'ne, throe hundred and 
two, three hundred ami three, three hundred 
ami four, -three hundred ami five, throe hun
dred and six, three hundred and thirteen and 
three hundred and fourteen, or with con
spiracy or attempt to commit or being an 
accessory after the fact to any such offence, 
the court or judge or justice may older that 
the public l>e excluded from the room or 
place in which the court is held during such 
trial.

2. Such order may be made in any other 
case also in which the court or judge or jus
tice may be of opinion that the same will be 
in the interest of public morals.

3. Nothing in this section shall be con
strued by implication or otherwise as limit
ing any power heretofore possessed at com
mon law by the presiding judge or other 
presiding officer of any court of excluding 
the general public from the court-room in 
any case when such judge or officer deems 
such exclusion necessary or expedient.
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Sections 202 to 2U(>, ante, relate to abominable offences, incest 
and acts of indecency. Sections 211 to 220, ante, relate to seduc
tion and defilement of women and girls. Section 228, ante, relates, 
(among other things) to bawdy houses. Section 238, (t), (y), (&), 
ante, relate to prostitutes and to inmates and frequenters of bawdy 
houses. Sections 202 and 293, ante, relate to indecent assaults. 
Section 299, ante, relates to rape. Sections 301 and 302 relate to 
Defilement of children. Sections 303 to 30ti relate to Abortion. 
And sections 313 and 314 relate to Abduction.
Sec. 551. Limitations of time for commencing certain

prosecutions. Made into see. 1140, post.

PART XIII.

COMPELLING APPEARANCE OF ACCUSED BEFORE JUSTICES.

Arrest without Warrant.

Sec. 552. Sec. 646. Arrest without warrant by any person in 
certain cases. Any person may arrest with
out warrant any one who is found committ
ing any of the offences mentioned in sec
tions,
(a) severity-four, treason ; seventy-six, ac

cessories after the fact to treason ; seven
ty-seven, seventy-eight and seventy-nine, 
treasonable offences ; eighty, assaults on 
the King ; eighty-one, inciting to mu
tiny;

(b) ninety-two, offences respecting the read
ing of the Riot Act; ninety-six, riotous 
destruction of property; ninety-seven, 
riotous damage to property ;

(c) one hundred and twenty-nine, adminis
tering, taking or procuring the taking 
of oaths to commit certain crimes ; one 
hundred and thirty, administering, tak
ing or procuring the taking of other un
lawful oaths ;

(d) one hundred and thirty-seven, piracy ; 
one hundred and thirty-eight, piratical 
acts; one hundred and thirty-nine, pi
racy with violence ;

(e) one hundred and eighty-five, being at 
large while under sentence of imprison-
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ment ; one hundred and eighty-seven, 
breaking prison; one hundred and 
eighty-nine, escape from custody or 
from prison; one hundred and ninety, 
©9cape from lawful custody;

(/) two hundred and two, unnatural offence ;
(g) two hundred and sixty-three, murder; 

two hundred and sixty-four, attempt to 
murder; two hundred and sixty-seven, 
being accessory after the fact to mur
der; two hundred and sixty-eight, man
slaughter ; two hundred and seventy, at
tempt to commit suicide ;

(/<) two hundred and seventy-three, wound
ing with intent to do bodily harm; two 
hundred and seventy-four, wounding; 
two hundred and seventy-six, stupefy
ing in order to commit an indictable 
offence; two hundred and seventy-nine 
and two hundred and eiighty, injuring 
or attempting to injure by explosive sub
stances; two hundred and eighty-two, 
intentionally endangering persons on 
railways; two hundred and eighty-three, 
wantonly endangering persons on rail
ways; two hundred and eighty-six, pre
venting escape from wreck ;

(t) two hundred and ninety-nine, rape; 
three hundred, attempt to commit rape; 
three hundred and one, defiling children 
under fourteen;

(j) three 'hundred and thirteen, abduction 
of a woman ;

(k) three hundred and fifty-eight, theft by 
agents and others; three hundred and 
fifty-nine, theft by clerks, servants and 
others; three hundred and sixty, theft 
by tenants and lodgers; three hundred 
and sixty-one, theft of testamentary in
struments; three hundred and sixtv- 
two, theft of documents of title; three 
hundred and sixty-three, theft of judi
cial or official documents; three hun
dred and sixty-four, three hundred and
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sixty-five and three hundred and sixty- 
six, theft of postal matter; three hun
dred and sixty-seven, theft of election 
documents ; three hundred and sixty- 
eight, theft of railway tickets ; three 
hundred and sixty-nine, theft of cattle; 
three hundred and seventy-one, theft of 
oysters ; three hundred and seventy-two, 
theft of things fixed to buildings or 
land; three hundred and seventy-nine, 
stealing from the person ; three hundred 
and eighty, stealing in dwelling-houses ; 
three hundred and oighty-onc, stealing 
by picklocks, etc. ; three hundred and 
eighty-two, stealing from ships, docks, 
wharfs or quays ; three hundred and 
eighty-three, stealing wreck : three hun
dred and eighty-four, stealing on rail
ways ; three hundred and eighty-eight, 
stealing in manufactories ; throe hun
dred and ninety-one, public servant re
fusing to deliver up chattels, money val
uables, security, books, papers, accounts 
or documents ; three hundred and nine
ty-eight. bringing stolen property into 
Canada ;

(/) three hundred and ninety-nine, receiv
ing property obtained by crime,

(m) four hundred and ten, personation of 
certain persons ;

(n) four hundred and forty-six, aggravated 
robbery; four hundred and forty-seven, 
robbery; four hundred and forty-eight, 
assault with intent to rob; four hun
dred and forty-nine, stopping the mail ; 
four hundred and fifty, compelling ex
ecution of documents by force ; four 
hundred and fifty-one, sending letter 
demanding with menaces ; four hundred 
and fifty-two, demanding with intent to 
steal ; four hundred ami fifty-three, ex
tortion by certain threats:

(o) four hundred and fifty-five, breaking 
place of worship and committing an in
dictable offence ; four hundred and fifty-
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six, breaking place of worship, with in
tent to commit an indictable offence ; 
four hundred and fifty-seven, burglary ; 
four hundred and fifty-eight, house- 
breaking and committing an indictable 
offence ; four hundred ami fiftyJnine, 
house-breaking with intent to commit 
an indictable offence; four hundred and 
sixty, breaking shop and committing an 
indictable offence ; four hundred alnd 
sixty-one, breaking shop with intent to 
commit an indictable offence ; four hun
dred and sixty-t-wo, being found in a 
dwelling-house by night ; four hundred 
and sixty-three, being armed, with in
tent to break a dwelling-house; four 
hundred and sixty-four, being disguised 
or in possession of house-breaking in
struments ;

(p) four hundred and sixty-eight, four hun
dred and sixty-nine and four hundred 
and seventy, forgery ; four hundred and 
sixty-seven, uttering forged documents ; 
four hundred and seventy-two, counter
feiting seals ; four hundred and seventy- 
eight, using probate obtained by forge
ry or perjury ; five hundred and fifty, 
possessing forged bank notes;

(q) four hundred and seventy-one, making, 
having or using instrument for forge
ry, or having or uttering forged bond 
or undertaking; four hundred and sev
enty-nine, counterfeiting stamps; four 
hundred and eighty, injuring or falsify
ing registers ;

(r) one hundred and twelve, attempt to 
damage by explosives ; five hundred and 
ten, mischief ; five hundred and eleven, 
arson ; five hundred and twelve, attempt 
to commit arson ; five hundred and thir
teen, setting fire to crops ; five hundred 
and fourteen, attempting to set fire to 
crops ; five hundred and seventeen, mis
chief on railways; five hundred and 
•twenty, mischief to mines ; five hundred
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and twenty-one, injuries to electric tele
graphs, magnetic telegraphs, electric 
lights, telephones ami tire alarms; five 
hum! ml and twenty-two, wrecking ; five 
hundred and twenty-three, attempting 
to wreck; five hundred and twenty-six, 
interfering with marine signals ;

(s) five hundred ami fifty-two, counterfeit
ing gold and silver coin; five hundred 
and fifty-six, making instrumente for 
coining; five hundred and fifty-eight, 
clipping current coin; five hundred and 
sixty, 'possessing clippings of current 
coin ; five hundred ami sixty-two, coun
terfeiting copper coin; five hundred and 
sixty-three, counterfeiting foreign gold 
and silver coin ; five hundred and sixty- 
seven, uttering copper (coin not cur
rent. (43)

Sec. 552. Sec. 647. Arrest by a peace officer, without warrant 
in the above and the following cases. — A
peace officer may arrest, without warrant, 
anv one who has committed any of the of
fences mentioned in the sections in the last 
preceding section mentioned, or in sec
tions, —
(a) four hundred and five, obtaining by 

false pretenses; four hundred and six, 
obtaining execution of valuable secur
ities by false* pretense;

(b) five hundred ami twenty-five, injuring 
dams, etc., or blocking timber channel ; 
five hundred and thirty-six, attempting 
to injure or poison cattle ;

(c) five hundred ami forty-two, cruelty to 
animals ; five hundred ami forty-three, 
keeping cock-pit ;

(d) five hundred and fiftv-five, exporting 
counterfeit coin; five hundred and six
ty-one, possessing counterfeit current 
coin; five hundred and sixty-three, par
agraph (6), bringing into Canada or

(43) Tims «even new sections (040-4132) are taken from the old *ee. 
Cm2, wltliout any material alterations.
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possessing counterfeit foreign gold or 
silver coin; five hundred and sixty- 
three, jwragraph (d), counterfeiting 
foreign copper coin. (43)

Sec. 552. See. 648. Arrest, without warrant, of a person found 
committing a criminal offence. A peace of
ficer may arrest, without warrant, any one 
whom lie finds committing any criminal of
fence.

2. Any person may arrest, without war
rant, any one whom lie finds committing any 
criminal offence by night. (43)

Sec. “ Sec. 649. Arrest, without warrant, by any person on 
fresh pursuit. Any one may arrest without 
warrant a person whom he, on reasonable 
and probable grounds, believes to have com
mitted a criminal offence and to be escaping 
from, and to be freshly pursued by, those 
whom the person arresting, on reasonable 
and probable grounds, believes to have law
ful authority to arrest such person. (43)

Sc<-. Sec1. 650. Arrest, without warrant, by owner of prop
erty with respect to which any person is 
found committing an offence. The owner of 
any property on or with respect to which any 
person is found committing any criminal of
fence, or any person authorized by such 
owner, may arrest, without warrant, the per
son so found, who shall forthwith be taken 
before a justice to be dealt with according 
to law. (43)

See-. “ Sec. 651. Arrest, without warrant, by an officer in
His Majesty's service. Any officer in His 
Majesty’s service, any warrant or petty of
ficer in the navy, and any non-commissioned 
officer of marines may arrest without war
rant any person found committing anv of 
the offences mentioned in section one hun
dred and forty-one. (43)

Sec. “ Sec. 652. Arrest, without warrant, by peace officer, 
of person loitering at night. Any peace of
ficer may, without a warrant, take into cus-

(4^1) These seven new sections (040-052) ore taken from the oJd nee.
552. without any material alterations.
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tody any person whom he finds lying or loi
tering in any highway, yard or other place 
during the night, and whom he has good 
cause to suspect of having committed or 
being about to commit, any indictable of
fence, and may detain such person until he 
can In* brought before a justice to be dealt 
with according to law.

2. No |>erson who has been so apprehended 
shall be detained after noon of the following 
day, without being brought before a jus
tice. (43)

Sec. 553. Magisterial jurisdiction over offences com
mitted on or near boundary of two jurisdic
tions, etc. Made into sec. 584, ante.

PROCEDURE. — SUMMONS OR WARRANT.

Sec. 554.

Sec. 55o.

Sec. 556.
6

Sec. 557a. 

Sec. 558.

Sec. 653. Cases in which justice may issue summons 
or warrant to compel an accused's attend
ance before him for preliminary enquiry.

Unchanged.
Offences in unorganized tracks of Ontario.

Omitted here. (44) 
Offences in Gaspé. Omitted here. (45)
Preliminary enquiry into offence committed 
out of justice's jurisdiction; and Procedure 
before justice where offence was committed.

Omitted here. (46)
Powers of clerk of the peace in Montreal.

Omitted here. (47) 
Sec. 654. Information or Complaint. Atiy one who, 

upon reasonable or probable grounds, be
lieves that any person has committed an in
dictable offence under this Act may make a 
complaint or lay an information in writing 
and under oath before any magistrate or 
justice having jurisdiction to issue a warrant

(43) These seven new section* (046-U3CÎ) are taken from Ms* ol<l sec. 
M2. without any mater In* alteration*.

(44) And made (except ns to n large portion o£ par. 3 thereof) Into 
sec. 586, ante.

(45) Aiul made Into eec. 588. ante.
(441) And made Into sets. 0435 and 0fi6. post.
(47) And made Into sec. tX)3. ante.
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or summons against such accused person in 
respect of such offence.

2. Such complaint or information may be 
in form 3, or to the like effect.

Slightly altered.
Set*. 559. Sec. 655. Issuing summons or warrant after hearing 

and considering information or complaint.
Upon receiving any such complaint or in
formation the justice shall hear and consider 
the allegations of the complainant, and if 
of opinion that a case for so doing is made 
out lie shall issue a summons or warrant, as 
the cast; may be, in manner hereinafter 
provided.

2. Such justice shall not refuse to issue 
such summons or warrant, only because the 
alleged offence is one for which an offender 
may lie arrested without warrant.

Slightly altered.
A sworn information merely stating that the complainant has 

just cause to suspect and believe and does suspect and believe that 
the defendant has committed the offence charged will not alone 
authorize a justice to issue a warrant to arrest, in the first instance. 
It is thfe duty of the justice to enquire into the facts on which the 
informant’s belief is founded, and exercise his own judgment there
on. When the complaint is laid upon information and belief, and 
the causes of suspicion are not disclosed therein, the justice should 
examine the complainant and his witnesses ex jtarte, under oath, 
touching the grounds of suspicion ; and the justice should grant a 
warrant of arrest only in ease he himself entertains the like sus
picion as a result of such investigation. (48)

An information and a warrant of arrest thereunder charging 
the accused as an accessory to the violation of a statute named, 
without specifying the fact as to which lie is alleged to be an acces
sory, has, — on habeas corpus proceedings taken for the prisoner's 
discharge while in custody under a verbal remand ujk»ii a prelimi
nary enquiry, — been held void for uncertainty, such a warrant 
charging no offence and neither it nor the remand thereon being 
validated by section 669, which provides that no irregularity or 
defect in the solwtanee or form of the warrant shall affect the vali
dity of any proceeding at or subsequent to the preliminary enquiry 
berore the justice. (49)

j iv i / / parte Cotton, n Can. Cr. Gas* 48; 87 N. B. it., 188; Ss /'• 
tioyt-e. 24 X. It. It., :t47.

(49) It. v. Holley, 4 Can. Or. Cas., 510.
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A justice of the peace who issues a warrant of arrest without 
enquiring into the grounds which the complainant hud to suspect 
tlie accused, becomes liable'towards the latter, under the laws of the 
province of Quebec, when the complainant was not justified by any 
serious reasonable or probable ground. (50)

Where the accused found committing a criminal offence is ar
rested without warrant by a peace officer, and on being brought be
fore a police magistrate a written charge not under oath is read 
over to him, and he thereujH>n consents to be tried summarily, the 
indice magistrate lias jurisdiction -to try the cast; although no infor
mation has lieen laid under oath. (51)

MANDAMUS

If, when a charge is laid before a justice, there lie no reasonable 
ground for doubting his jurisdiction or the proju-iety of exercising 
it, the justice ought to receive the information or complaint and 
Issue the sutnunons or warrant: and if he should refuse, he may be 
compelled, by mandamus, or, (by virtue of provincial statutes, in 
some of the provinces) by a .rule, in the nature of a mandamus, to 
do so, by a Superior Court, which is invested with the prerogative 
right to compel inferior tribunals,— such as justices of the peace 
and magistrates,—to exercise the jurisdiction which they possess, 
and to jK-rform any specific act which it is their legal duty to jier- 
fonn. (58)

A mandamus lias been issued to justices ordering them to receive 
an information and complaint. (53) It has also been issued order
ing justices to hear a complaint, when they have declined jurisdic
tion. and to hear and determine a ease within their jurisdiction 
when they have hnpro|>erly refused or neglected to do so: (54) 
and it ha* bedn hold that the court lias a discretion as to granting 
a mandamus to justices to issue a warrant of distress or commitment 
against a person summarily convicted by them. (55)

in compelling the performance of a public duty by an inferior 
officer or tribunal, the court will carefully consider whether the 
duty he of a judicial or of a merely ministerial character. If the 
act to lie performed he of a purely ministerial kind, the court will,

(60) Murflnn v. Same ct at., 0 Can. (’r. Cas., 275.
(51) It. v. Mvlxsin. 5 Can. Or. Cas.. 67.
(52) It. v. Bexley. [1«W|, A. (’.. 210.
(53) It. v. Newton, 1 Rtr.. 413.
(54) It. v. Brown. 26 I* .1. >1. <\, 183: It. v. Kent. J. J., 14 Bast. 317, 

3ft'.: It. v. I>rnk«. 6 M. & 8.. 116; It. v. Ituwlhwon, 6 B. & C.. 23.
(.Vi) H.r /#. K«i1*4-rt Thomas. 16 !.. J. M. C., 57; It. v. Haut*. J. J.. 1 

B. & Ad., 654.
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by mandamus, compel the specific act to be done, as a matter of 
course, and in such manner as the court deems lawful. (5U) But, if 
the duty be of a judicial character, a mandamus will be granted 
only where the judicial officer refuses to perform the duty in any 
way whatever,—not where he does it in one way rather than in 
another way. in other words, the court will only insist upon the 
person who is the judge acting as judge; but it will not dictate to 
him what his judgment should be. (5?)

Before making application for a mandamus or for a rule in the 
nature of a mandamus, calling ujxm a justice or a magistrate or 
other inferior- tribunal to hear and judicially determine a matter, 
care should be taken to distinguish ibetwcen those cases in which 
the judicial officer refuses to enter upon the enquiry, through, for 
instance, some mistaken view, on his part, of the law upon some 
preliminary jH>int, and the cases in which, after having entered 
ujxm the enquiry, the judicial officer has actually arrived at a de
cision u|R>n the merits, however erroneous that decision mav 
Ik*. (58)

In the former case, jurisdiction is said to be declined, and the 
court will compel the exercise of jurisdiction; but, in the latter 
case, the court will not interfere. (59).

Although a justice, when he has reasonable ground for doubting 
his jurisdiction, will not be compelled to do an act which might 
subject him to an action; (fiO) still, if justices reject an application 
on the erroneous ground that they have no ]>ower to grant it, a 
Superior Court will interfere to set the jurisdiction of the justices 
in motion, by directing them to hear and determine upon the appli
cation. (fil)

In other words, where persons exercising an inferior jurisdiction 
refuse, on a mistaken view of the law, to hear a case, they are held 
to erroneously decline to exercise their jurisdiction, and in that 
case they will lie coin]>elled to hear and decide it. (62)

The fact that an inferior tribunal abstains from entering upon

(50) It. v. Pay». <1 A. & E., 392.
(57) See Remarks of I xml Hardwleke. in It. v. BLshop of Litchfield. 7 

Mod. 318, of Lord Ellenlxmnigh. in It. v. Arohbialiop of Canterbury, 15 
East, 139, and of Llttlodale, J., In It. v. Middlesex, 9 A. & E., 5441. See 
It. v. London. J. J.. [1895]. 1 Q. It.. <110.

(58) It. v. Dayman. 30 L. J., M. C., 128.
(50) It. v. Brocken ridge, 48 .1. I1.. 393.
(09) It. v. Itrod<Trlp, 7 D. & It.. 801 ; It. v. Bucks.. 1 B. & C.. 485; Pa- 

ley, 7 Bd.. 344.
(01) Per Lord Ellen borough, in It. v. Kent, J. J., 14 East. 307.
(02) Per Btodrtram, J.. in it. v. lAonmmMli, L tt., 5 Q. it.. 258; it. v. 

Durham. .1. J.. 19 L. T.. 590; Fournier v. DeMonfcigny. Q. J. It., 10 S. C., 
293.
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the merits of a vase, in consequence of arriving at a wrong decision 
ii|mn a preliminary point of law, is regarded as a refusal to hear; 
and a mandamus to hear and determine will be granted. (63)

A mandamus will Ik* granted to a justice who, by misconstruing 
a statute, decides improperly that he has no jurisdiction. (04) or, 
if he refuses to act, from a mistaken view of his jurisdiction, 
amounting to a declining of it. (65)

Thus, where, on an application being made, to a magistrate, to 
swear an I proceed u|K>n an information and complaint, the magis
trate refused to do so, erroneously holding,—upon a misconstruction 
of certain statutes,—that the offence charged was not indictable, 
and that he hail no jurisdiction to hold a preliminary enquiry in 
respect thereof, nor even to try it summarily, it was held that a 
rule in the nature of a mandamus lay to compel him to pro- 
mid. (titi)

The offence sought to be charged against the defendant in that 
case was an offence against the provisions of the Ontario Municipal 
Act, (which fails to impose the punishment therefor), ami it was 
held that the case came under section 138 (now sec. 104) of the 
Criminal Code, which makes it an indictable offence to disoliey any 
Act of Parliament of Canada or of any Legislature in Canada, by 
wilfully doing any act which it forbids, and which imposes a punish
ment of one year’s imprisonment, unless some other mode of punish
ment is expressly provided bv law.

Where a magistrate hears and considers an application and bona 
pile exercises his discretion in refusing to do an act relating to the 
duties of his office, — such as deciding to refuse to issue a sum
mons for perjury upon an information setting forth facts on which 
in his judgment no jury would convict, — the court cannot, under 
these circumstances, grant a mandamus to interfere with his dis
cretion. (67)

Where, in the exercise of a discretionary power to proceed or to 
refuse to proceed, a magistrate refuses to proceed, the court will 
not. order him to do so; but, of course, in such a cast*, he must have 
actually and really exercised his discretion or judgment in the mat
ter, and, — even if by the statute he is directed to proceed, if he 
think pt, — he must not refuse to proceed from mere caprice, or

(It3) l*er Coleridge, J., tu R. v. Richard*. 30 L. J. Q. B.. 352.
(<«) R. v. Vloete, 64 L. T.. 00; R. v. Board. 12 Bast, 073.
(05) R. v. Mead. 77 L. T.. 462; [INTO], 1 <J. B.. 110; Ex />. Walling- 

ford. 0 I kiwi.. 087.
(tîfl)R. v. Meehan, (No. 2). 5 Can. Cr. One., 312.
(67) Ex p. Reid. 40 J. I*.. 600; Ex /». Ijewi*. 16 Cox C. C.. 440; R. v. 

Cot bain. 11808| 1 Q. B., 802. And we R. v. Bros. 66 J. 1'., 54.
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from mere notions of what the law ought to be, instead of wliat 
it is. (68)

Notwithstanding the general Tide that the word “may” in a 
statute is construed as permissive or optional, and that the word 
“shall” is construed as imperative, (R. S., 1906, c. 1, sec. 34, subsec. 
24) still, if t-he subject matter shows tha/t it must have been in- 
tented that the exercise of the power conferred by the word “may” 
should be imperative, it will be so. (69)

AWhen the statute, by either of these words “may” or “shall,” 
confers authority upon a judicial officer to do an act, whether 
judicial or ministerial, a duty is imposed to perform the act when 
the occasion for it arises, ami it is applied for by a person entitled 
to have it clone, and it is imperative. (70)

The word “may” in such cases imports the power to exercise a 
judicial discretion, and iota power to refuse arbitrarily. It confers 
authority to consider and decide,—an authority which the officer 
is bound to exercise. (71)

As the justice is bound to actually exercise his discretion, it has 
been held that,—if the evidence laid before him, in support of an 
application for a summons or warrant, be so strong as to induce a 
belief tiist, in refusing/the applicatioin, he must have acted upon a 
consideration of something extraneous or extra-judicial, which 
ought not to have affected his decision,—this is tantamount to a 
declining of jurisdiction, and that a mandamus will, therefore, la* 
issued ordering him to issue the summons or warrant. (72)

If, in a summary case, the magistrate refuse to hear the witnesses 
for the defence, and lie convict, he will lie ordered to re-ojien the 
case and hear such witnesses, even after the lapse of nearly a year; 
for the refusal to hear one side is the same as if the case had not 
been heand at all. (73)

But a mandamus will not be ordered upon the ground that the 
justice has improperly received or improperly rejected certain evi
dence, (74) nor if his decision is wrong, in law or in fact, as to

(<!8) It. v. Boteler and others, 33 L. J. M. ('.. 101 : II. v. Durham, J.J., 
19 L. T.. 396; II. v. W«*t Hiding. J. J.. 11 Q. B. IK 417; It. v. Bowman. 
11898], 1 Q. B., 003 ; It. v. Ih«gins. 00 L. J. M. C., 139.

(09) He Newport. 29 L. J.. M. C., 63.
(70) Cameron v. Walt, 3 Ont. A. It.. 17.1. See Remarks of Harrison. 

C. J.. at p. 193 of tlie Report.
(71) McDougall v. Patterson, 11 C. B.. 700.
(72) It. v. Adamson, 1 Q. B. I)., 201.
(73) Itr Holland, 37 U. C.. Q. B.. 214. Ami see It. v. Washington. 40 

ÎT. C. Q. B„ 221 ; It. v. Sproille, 14 O. It.. 375.
(74) It. v. Yorkshire, J. J.. 53 L. T.. 728; It. v. Sanderson. 15 O. R.. 

100; R. v. Connolly. 22 O. R., 220; 12 C. L. T.. 171.
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whether an offence is made out, provided that he has really and 
bona fide exercised his judgment and discretion. (75)

A mandamus is granted to cotn|>cl the performance of an act 
which it is the legal duty of the officer to iperform and which has 
not lieen performed. It is not granted to undo what has already 
been done. (7(i)

The applicant for a mandamus must have the legal right to tin; 
performance of the act required to lie done. (77)

It will not U» granted on the application of a |iorson who 1ms no 
interest in the performance of the duty in quest ion, nor to one who 
is not applying bona fide. (78)

And the officers jurisdiction to do the act required to he done 
must lie dear (79)

The officer's obligation must amount hi an absolute duty, ami 
a mandamus will not 1m; ordered to enforce a mere discretionary 
|M>wer not amounting to an alwolute duty. (80)

A power given for the furtherance of justice, or when the thing 
to lie done is for the public lienefit, or in the advancement of public 
interest, is given to Is» exercised, and is a command. (81)

A mandamus will be granted at any stage of the proceedings, if 
the1 justices illegally decline to proceed. (82)

So that, if, after the hearing of a case, the justices refuse to give 
judgment, a mandamus will lie. (83)

If there is some other specific remedy equally conx'enient and 
adequate, such as an appeal from the justice,—if the appeal lx* as 
adequate a remedy.—a mandamus will not, as a rule, lie grant
ed. (84)

Rut, even where there is another remedy, a mandamus will be 
granted, if the other remedy is not equally advantageous ; (85) or

(75) It. v. Ryrile. (10 L. J. M. ('.. 10: It. v. Shiel. 40 J. V.. «8.
(70) Ex />. Nash, 02 L. J. Q. B.. 572: 15 Q. B.. 02; It. v. It -xjh-y, 

118081. A. C., 210.
(77) Ex ;i. Napier. 18 Q. B., 005: It. v. Hertford. 3 Q. R. I).. 701 : It. 

v. PoterUnrough. 44 L. .1. Q. It.. 85: It. v. Ivcxvlsliam. [18071. 1 Q. B., 
408: PeeOles v. OswniUlwIale, [18071. 1 Q. It.. 025.

(78) It. v. Liverpool Ity. Vo.. 21 L. I. Q. B.. 284.
(70) Pearson v. (Mnaebrook. L. It.. 3 Ex.. 27; Tralnor v. Holcombe. 7 

V. C. Q. It.. 548.
(80) It. v. Bis'hop of Oxford. 4 Q. It. D.. 563.
(81) lb.
(82) R. v. Brown, 7 E. & B.. 757.
(83) Ln Certe v. Pepin. Q. J. R.. 10 8. V.. 542.
(84) It. X-. Joint Stork ('.impunie*' Registrar. 21 (j. R. !>.. 131; Itr 

Marfcer & (iravenhurst. 18 O. It.. 243: It. v. Mayor of H—tlngi, [1808], 
1 (J. It.. 40.

(K>) It. v. Leicester, [1800], 2 Q. B„ 032.
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if the alternate remedy lie doubtful, or, if granting it would work 
nn injustice. (8ti)

So. that, where a right of appeal was given by statute, it was 
held that, as the right of appeal was not so adequate a remedy as 
a mandamus, a mandamus ought to issue. (87)

The court will he vigilant to apply the remedy by mandamus, 
where it is reasonably applicable (88)

The order for a mandamus is applied for by motion or petition 
to a judge in chambers, (89) and may be appealed from to the 
cour, itself. (90)

It has been held that an appeal to the Supreme Court of Canada, 
in cases of mandamus, is restricted to decisions of the “highest 
court of final resort** in a province, and that an appeal to the Su
preme Court will not lie from any court in the Province of Quebec, 
except the Court of King’s Bench. (1)1)

It has been held, in an Ontario case, that an application for a 
•mandamus against a magistrate is a civil and not a criminal pro
ceeding, although the act which it is proposed that the magistrate 
shall be ordered to do so is the taking of an information for an 
offence against the criminal law. ( 1)2 )

And it has been usual, in the province of Quebec, to apply to 
the Superior Court, (a court exercising civil jurisdiction), for a 
writ of mandamus, in all matters, both civil and criminal; (93) 
and. in the course of such applications, reference is generally made 
to Article 992 of the Quebec Code of Civil Procedure, which pro
vides that, “ If there is no other remedy equally sufficient, bene
ficial and effectual, a mandamus lies to enforce the performance of 
an act or duty, whenever any public officer, etc., or any court of 
inferior jurisdiction, omits, neg’ects, or refuses to perform any 
duty belonging to such office, or any act which by law he is bound 
to perform.’’

But does this authorize the Superior Court, exercising civil ju
risdiction, to issue to a justice, or a magistrate, or a court of in
ferior jurisdiction, a writ of mandamus, in a criminal matter, as 
well as in a civil matter?

If so. and if an application for a mandamus in a criminal mat-

(80) R. v. Garland. L. It.. .1 Q. R.. 209.
(87) It. v. Stepney Borough foime-lil, [1902]. 1 K. B., 317 ; 71 L. J. 

K. B.. 2,'tK
(SS) Itooheeter ( Mayor of) v. It.. 27 L. .1. Q. B.. 438.
(NO) Kingston v. Kingston. 28 O. It.. 399 ; 2"» Ont. A. It.. 402 ; Smith 

v. ( 'hurley. 1185)7]. 1 Q. It.. 332.
(90) It. v. Cushing. 20 Ont. A. It.. 248.
(91) I ton joui v. Marquis, 3 S. C. It.. 251.
(92) It. v. Meehan, (No. 1). 3 Can. Cr. Cas.. .*107.
(93) Her Thompson v. I>esnoyers. 3 Can. Cr. fa*.. OS.
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tor is a civil and not a criminal proceeding, what jurisdiction, 
with regard to writs of mandamus, in criminal matters, is posses
sed by our Superior Courts of Criminal Jurisdiction, — a* de
fined hv section 2(85) of the Criminal Code? And how are we 
to apply the provisions of section 573 of the Criminal Code, which 
provides that every Superior Court of Criminal Jurisdiction inav 
make rules of court, (6) for regulating, in criminal matters, the 
pleading, practice and procedure in court, including the subjects 
of mandamus, certiorari, habeas corpus, prohibition, quo warranto, 
etc.f

In the province of Quebec, there has been a comparatively recent 
decision; — (based, in the Author's opinion, upon a correct view 
of this question), — to the effect that a Superior Court of civil 
jurisdiction does not exercise any control over inferior courts in 
respect of criminal matters within the legislative authority of the 
Dominion Parliament, and has no power to quash, by way of cer
tiorari, decisions rendered by magistrates sitting for the summary 
trial of indictable offences, that the review of such decisions, in so 
far as they are revicwable, belongs exclusively, i'n the province of 
Quebec, to the Court of King's Bench, and that the Federal Par
liament has the exclusive right to declare befor. what court, exist
ing in each province and exercising criminal jurisdiction, proceed
ings in criminal cases, — including proceedings by certiorari after 
conviction, — shall be carried on. (93a)

For Forms of Notice of Motion for Mandamus, < i Affidavit, of 
Writ of Mandamus and of Return thereto, see Crnnkshaw’s Prac
tical Guide to Magistrates, 2nd Edit., pp. 45-48.
Sec. 560. Sec. 656. Warrant in case of an offence committed on 

the high seas. Unchanged. (94)
Sec. 561. Sec. 657. Arrest of suspected deserter.

Mean in g unchanged.
See. 562. Sec. 658. Contents of summons. — Service.

Unchanged. (95)
See. 563. Sec. 659. Warrant for apprehension of person inform

ed of or complained against. - The war
rant issued by a justice for the apprehen
sion of the person against whom an inform
ation or complaint has been laid as provid
ed in section six hundred and fifty-four may 
be in form 6, or to the like effect.

(!KUi) It. v. Marquis. 8 Can. (fr. Cue., 346.
(94) that the form of warrant is now form 4.
(OR) Hxcept that the section is now divided Into paragraph*, and 

the form of summons to now form 5.
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2. No such warrant shall be signed in 
blank. (96)

Sec. 563. Sec. 660. Formalities of warrant. - Every warrant 
shall be under the hand and seal of the 
justice issuing the same, and may be direct
ed, either to any constable by name, or to 
such constable and all other constables with
in the territorial jurisdiction of the justice 
issuing it, or generally to all constables with
in such jurisdiction.

2. The warrant shall state shortly the of
fence for which it is issued, and shall 
name or otherwise describe the offender, and 
it shall order the officer or officers to whom 
it is directed to apprehend the offender and 
bring him before the justice or justices is
suing the warrant, or before some other jus
tice or justices to answer the charge con
tained in the information or complaint, and 
to lie further dealt with according to law.

3. It shall not he necessary to make such 
warrant returnable at any particular time, 
hut the same shall remain in force until it 
is executed.

4. The fact that a summons has been is
sued shall not prevent any justice from is
suing a warrant at any time before or after 
the time mentioned in the summons for the 
appearance of the accused.

5. In case the service of the summons has 
boon proved and the accused does not appear, 
or when it appears that the summons can
not be served, a warrant in the form 7 may 
issue. (96)

Sec. 564. Sec. 661. Execution of warrant. Unchanged.
See. 565. Sec. 662. Endorsement of warrant when offender not 

found within justice's jurisdiction.
Unchanged. (97)

Sec. 566. Sec. 663. Procedure or arrest under endorsed warrant.
Unchanged.

A person summoned, hut not arrested for trespassing on a rail-

fOO) The ol<l sec. 503 Is made into the.se two new section* (059 and
000).

(97) Except that the section Is divided Into 3 paragraphe, and tlie 
form of endorsement of warrant Is now form 8.



way track, is not liable to Ik* tried elsewhere than in the local ju
risdiction wherein the offence was committed. (1)8)
Sec. 5117. Set . 664. Procedure in other cases of arrest on a 

warrant. ITnchanaed.
Set . 55». Sec. 665. Before whom preliminary enquiry held when 

offence committed out of justices' jurisdic
tion. — The preliminary inquiry may be 
held either by one justice or bv more jus
tices than one.

2. If the accused person is brought lie- 
fore any justice charged with an offence 
committed out of the limits of the jurisdic
tion of such justice, such justice may, after 
hearing Ixith sides, order the accused at any 
stage of the inquiry to be taken by a con
stable Indore some justice having jurisdic
tion in the place where the offence was 
committed.

•‘1. The justice so ordering shall give a 
warrant, for that purpose to a constable 
which may lie in form 0, or to the like ef
fect. and shall deliver to such constable the 
information, débitions ami recognizances, 
if any. taken under the provisions of this 
Act. to lx* delivered to the justice* before 
whom the accused |M*rson is to Ik* taken and 
such depositions and recognizances shall Ik* 
treated to all intents as if thev had been 
taken by the 'ast-mentioned justice. (DO)

Set Sec. 666. Procedure before justice having jurisdiction
where offence committed. — Upon the con
stable delivering to the justice the war
rant, information, if any. depositions and 
recognizances, ami proving on oath or affir
mation. the handwriting of the justice who 
has suliseribed the same, such justice, before 
whom the accused is produced, shall there
upon furnish such constable with a receipt 
or certificate in form 10. of his having re
ceived from him the body of the accused, 
together with the warrant, information, if 
any, depositions and recognizances, and of

(9S) R. v. IlmrlH*. 2 Can. Cr. ('as.. 332.
(OH) The old we. .Vu Is made Into those two new soHions (UOT» and
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his having proved to him, upon oath or af
firmation, the handwriting of the justice 
who issued the warrant.

2. If such justice does not commit the 
accused for trial, or hold him to bail, the 
recognizances taken before the first men
tioned justice shall he void. (09)

The power conferred on a magistrate under section 065 of or
dering the accused person brought before him. charged with an 
offence committed out of his territorial jurisdiction to be taken 
before some justice having jurisdiction in the place where the of
fence was committed, is permissive only. A magistrate may hold 
a preliminary enquiry in respect of an indictable offence commit
ted in the same province outside of his territorial jurisdiction if 
the accused is or is suspected to be within the limits over which 
such magistrate has jurisdiction; or resides or is suspected to re
side within such limits. (100)
Sec. 5(58. Sec. 667. Coroner's Inquisition. Meaning unchanged.

A Coroner’s court is a court of record, and the coroner is a 
judge of a court of record. A coroner has power to himself sum
mon the coroner’s jury bv a mere verbal direction to the jurors. 
A post mortem examination may he directed bv the coroner, and 
proceeded with under such direction, before the empanelling of 
the jury. (101)

Rkvihku St.vittkh 19V(i

p.xirr xiv.
PROCEDURE ON APPEARANCE OF ACCUSED BEFORE JUSTICE 

■ Jurisdiction.

Sec. 577. Sec. 668. Enquiry by justice, in manner hereinafter 
directed. Meaning unchanged.

Sec. 578. See. 669. Irregularity in summons or warrant or var
iance between charge therein and charge 
in information not to affect validity.

Unchanged.
Sec. 579. Sec. 670. Adjournment in case of variance.

Unchanged.
The Court will not, upon habeas corpus proceedings, enter into 

an enquiry, as to whether the prisoner brought before a justice
(09) The old sec. 5.17 is made Into these two new sections (005 an

out a.
(100) R. v. Burke, 5 Can. Or. C«a«.. 20.
(101) Ihivldson v. Garrett, 5 Can. Or. Cas., 200.
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and remanded by him, for an offence committed in Canada, was 
arrested in the United States and brought back to Canada without 
an extradition warrant. (102)

The defendant, having been arrested and brought before a po
lice magistrate charged with conspiracy, objected to the sufficiency 
of the charge and asked for particulars of the deceit, etc., charg
ed, together with dates and names. The magistrate overruled 
the objection and refused the particulars, on the ground that the 
proceeding I>efore him was merely an investigation, whereupon the 
defendant applied for prohibition, which was refused, on the 
ground that a writ of prohibition will not lie unless there is a 
lack of jurisdiction in the judicial officer or court dealing with the 
proceedings sought to be prohibited. (103)
Sec. 57». Sec. 670. Adjournment in case of variance.

U nchanged.

PROCURING ATTENDANCE OF WITNESSES.

Sec. 580. Sec. 671. Summons for a witness. — If it appears to 
the justice that any person being or residing 
in the province is likely to give material 
evidence either for the prosecution or for 
the accused on such inquiry he may issue a 
a summons under his hand, n-quiring such 
person to appear liefore him at a time and 
p’aco mentioned therein to give evidence 
respecting the charge, and to bring with 
him any documents in his possession or un
der his control relating thereto.

2. Such summons may be in form 11. or 
to the like effect. Slightly altered.

Sec. 581. Sec. 672. Service of summons for witness.
Unchanged.

Sec. 582. Sec. 673. Warrant for witness after summons. — If
any one to whom such lost mentioned sum
mons is directed does not appear at the 
time and place appointed thereby, and no 
just excuse is offered for such non-appear
ance. then, after proof upon oath that such 
summons has been served as aforesaid, or 
that the person to whom the sum
mons is directed is keeping out of 
the way to avoid service the justice

(102) K. v. Walton. 10 Can. Or. Cas.. 200.
(RW) It. v. Plilltt*, 11 Out. !.. It.. 47S.
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before whom such person ouglit to have ap
peared if satisfied by proof on oatli that 
such person is likely to give material evid
ence, may issue a warrant under his hand 
to bring such person at a time and place to 
be therein mentioned before him or any 
other justice in order to testify as afore
said.

2. The warrant may he in form 12, or to 
the like effect.

3. Such warrant may be executed any
where within the territorial jurisdiction of 
the justice by whom it is issued, or. if ne
cessary, endorsed as provided in section six 
hundred and sixty-two and executed any
where in the province out of such jurisdic
tion. (104)

See. 582. Sec. 674. Procedure against defaulting witness. — If
a person summoned as a witness under the 
provisions of this Part is brought before a 
justice on a warrant issued in consequence of 
refusal to obey the summons, such person 
may be detained on such warrant before the 
justice who issued the summons, or before 
any other justice in and for the some ter
ritorial division who shall then he there, 
or in the common gaol., or any other place 
of confinement, or in the custody of the 
person having him in charge, with a view 
to secure his presence as a witness on the 
day fixed for the trial, or, in the discretion 
of the justice, released on recognizance,with 
or without sureties, conditioned for his ap
pearance to give evidence as therein men
tioned. and to answer as for contempt for 
his default in not attending upon the said 
summons.

2. The justice may, in a summary man
ner, examine into and dispose of the charge 
of contempt against such person, who, if 
found guilty, shall be liable to a fine not ex
ceeding twenty dollars, or to imprisonment 
in the common gaol, without hard labour..

(104) Tlic old see., 582, Is made Into these- two new sections 67.'$ and
674.
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for a tvrin not exceeding one month, or to 
both such fine an<l imprisonment, and may 
also be ordered to pay the costs incident to 
the service and execution of the said sum
mons and warrant and of his detention in 
custody.

3. The conviction under this section may 
lie in form 13. ( 104)

Sec. 583. Sec. 675. Warrant for witness in first instance.
Meaning unchanged. (105) 

Sec. 584. See. 676. Procuring attendance of witnesses beyond 
the province. Unchanged. (106)

Sec. “ See. 671. Warrant for defaulting witness. — If the
person served with a subpevna as pro
vided by the last preceding section, 
does not appear at the time and place 
specified therein, and no just excuse is of
fered for his non-appearance, the justice 
holding the inquiry, after proof upon 
oath, that the su lipoma has been served, may 
issue a warrant under his hand directed to 
any constable or peace officer in the dis
trict, county or place where such person is. 
or to all constables or peace officers in such 
district, county or place, directing him, 
them or any of them to arrest such person 
and bring him before the said justice or 
any other justice at a time and place men
tioned in such warrant in order to testify as 
aforesaid.

The warrant may be in the form 15. or 
to the like effect ; and if necessary, may 
be endorsed in the manner provided by sec
tion two hundred and sixty-two, and exe
cuted in a district, county or place other 
than the one therein mentioned. (106)

(104) The old sec. 582, Is made Into these two new sections 073 anil 
• ;ti.

(106) The reference therein. — as to endorsement of n warrant. — is 
to section 002. ante; and the form of warrant for a witness in the first 
instance Is form 14.

'100) The old sec. 584 Is made with these two nt*v sections 070 and 
077.

6
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HEARING AND CONNECTED PROCEDURE.

Sec. 585. Sec. 678. Commitment of witness refusing to be exa
mined, etc. Unchanged ( 10Î)

To justify a magistrate in committing a witness under this sec
tion for refusing to answer a question put to him upon a preli
minary enquiry, it must appear not only that the witness refused, 
without just excuse, to answer, hut that the question asked, was 
in some wav relevant to the charge. (108)
Sec. 586. Sec. 679. Preliminary enquiry. — Powers of the 

justice. — A justice holding a preliminary 
inquiry may in his discretion,—
(a) permit or refuse permission to the pro

secutor, his counsel or attorney, to ad
dress him in support of the charge, 
either by way of opening or summing 
up the case, or by way of reply upon 
any evidence which may bo produced 
by the person accused ;

(b) receive further evidence on the part 
of the prosecutor after hearing any evi
dence given on behalf of the accused :

(r) adjourn the hearing of the matter from 
time to time, and change the place of 
hearing, if from the absence of witnes
ses, the inability of a witness who is ill 
to attend at the place where the justice 
usually sits, or from any other reason
able causv, it appears desirable to do so, 
and may remand the accused, if re
quired, bv warrant in form 17: Pro
vided that no such remand shall be for 
more than eight clear days, the day 
following that on which the remand is 
made being counted as the first day ;

(d) order that no person other than the 
prosecutor and accused their counsel 
and solicitors' shall have access to or re
main in the room or building in which 
the enquiry is held, if it appears to him 
that the ends of justice will be best 
answered by so doing ;

(e) regulate the course of the enquiry in

(107) 1'ihc warrant of commitment of a witness Is now form 16. 
( 108) He Ayottv. 0 (Nwi. Vr. Van.. 133.
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any way which may ap|H-ar to him de- 
nirable. ami which is not inconsistent 
with the provisions of this Act.

2. If any remand under this section is 
for a time not exceeding three clear days 
the justice may verbally order the constable 
or other person in whose custody the accus
ed then is. or any other constable or person 
named by the justice in that behalf, to keep 
the accused person in his custody and to 
bring him liefore him or such other justice 
as shall then lie acting at the time appointed 
for continuing the examination.

Slitfht(i/ altered as here set forth. 
It is essential, when there is a remand, that the accused be pres

ent before* the magistrate. A remand for eight days, for the pur
pose of a medical examination as to the sanity of the accused, can
not he made on the mere suggestion of the police officer in charge 
of the accused, and without the accused being persona'lv brought 
before the magistrate. Thus, where a woman arrested (under a 
warrant) on a charge of having threatened to kill her sister, was, 
by the magistrate, (without l»eing brought before him) committed 
to gaol for medical examination as to her sanity, there being a 
mere verbal statement that, upon her arrest, she had shown signs 
of insanity, the commitment was held illegal. The first duty of the 
magistrate, dealing with a prisoner arrested upon his warrant, is 
to have such person brought before him, as soon as practicable, and 
to then make such order as the case may require. (109)

A justice of the peace holding a preliminary enquiry has not 
only the power, — as provided by clause (d) of the above section. 
679. — to exclude all persons other than the parties and lheir 
counsel or solicitors, if he considers that the ends of just ici* will be 
best answered by so doing: hut he has the right to order the r«*- 
moval and exclusion of persons who, by their disorderly conduct, 
obstruct or interfere with the proceedings; and he may even ex
clude the counsel or solicitor for gross contempt or improper con
duct, if the proceedings are* thereby obstructed. (110) But, in such 
an event as this, the case should be adjourned, so as to afford the 
party an opportunity of obtaining other counsel.

Soe pp. 121-124, ante, for further comments on this subject and 
on the general powers of magistrate» to preserve order in Court and 
to commit for contempt.

(109) Et p. Summit. Quo. Off. Itep.. 15 K. It.. 3; 9 Can. Cr. Cas., 
44S. And «ee R. v. Holley, 4 (’an. Cr. Cas., 510.

(110) Young v. Saylor, 23 O. R.. M3; 20 Ont. A. R., 045; Colter v.
II leke. 2R.& Aid., 003.
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A preliminary enquiry commenced before one magistrate cannot 
be continued before another. But, if the magistrate, who begins 
the hearing, should die or be dismissed, or withdraw from the 
hearing, another competent magistrate may take it up, but he should 
begin the hearing de novo before himself. A magistrate, — who 
had begun a preliminary enquiry, and, without having concluded 
it, obtained leave of absence and started on a voyage for Europe, 
— was deemed to he withdrawn from the proceeding : and. in such 
a case, with the consent of the Crown, the party, prevented from 
proceeding, was entitled to obtain, from the magistrate who re
placed the absent one, an order for beginning de novo the enquiry ; 
and, in such a case, a writ of certiorari will not he granted to pre
vent the new magistrate from taking up the case and beginning it 
again. (Ill)
Sec. 588. Sec. 680. Hearing may be resumed before the expira

tion of the time of remand. Unchanged. 
Sec. 587. Sec. 681. Bail on Remand. — If the accused is re

manded as aforesaid, the justice may dis
charge him, upon his entering into a recogni- 
sanee in form 18, with or without sureties 
in the discretion of the justice, conditioned 
for his appearance at the time and place ap
pointed for the continuance of the examin
ation. Unchanged in the weaning

Sec. 590. Sec. 682. Evidence for prosecution at preliminary 
enquiry. — When the accused is l>efore a 
justice holding an inquiry, such justice shall 
take the evidence of the witnesses called on 
the part of the prosecution.

2. The evidence of the said witnesses shall 
be given upon oath and in the presence of 
the accused ; and the accused, his counsel or 
solicitor, shall be entitled to cross-examine 
them.

3. The evidence of each witness shall 
be taken down in writing in the form of a 
deposition, which may be in form 19, or to 
the like effect.

4. Such deposition shall in the presence 
of the accused, and of the justice, at some 
time before the accused is called on for his 
defence, be read over to and signed by the 
witness and the justice.

5. The signature of the justice may either

(111) Bertrand v. Angers. Que. Off. Rep., 21 S. 213.
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be at the end of the deposition of each wit
ness, or at the end of several or of all the 
depositions in such a form as to show that 
the signature is meant to authenticate each 
separate deposition. Changed as here set fort. 

See. 590. See. 683. Depositions may be taken in shorthand. — 
Every justice holding a preliminary enquiry 
shall cause the depositions to be written in 
a legible hand and on one side only of each 
sheet of paper on which they are written : 
Provided that the evidence upon suvh in
quiry or any part of the same may he taken 
in shorthand by a stenographer who may he 
appointed bv the justice and who before act
ing shall make oath that he shall truly and 
faithfully report the evidence.

2. Where evidence is so taken, it shall not 
be necessary that such evidence be read over 
to or signed by the witness, but it shall be 
sufficient if the transcript he signed by the 
justice and be accompanied by an affidavit 
of the stenographer that it is a true report 
of the. evidence.

The above section, 682, expressly provides that the accused, his 
counsel, or solicitor shall he entitled to cross-examine the witnes
ses for the prosecution; and thereby, as well as by scetihn 679, 
ante, the right of the defendant to be represented, at the prelimin
ary investigation, by his counsel or solicitor, is expressly recog
nized.

A defendant charged with the commission of an indictable of
fence is not to he called upon to plead ; but the case is to be subs
tantiated against him, in the. first instance ; for. with the excep
tion of the cases provided for by Parts XVI, XVIi and XVIII, 
post, justices have no power, in indictable ofTqpoes, to deal with 
the accused, summarily, even though he openly admit his guilt.

The manner of taking the depositions varies: In some p'aces 
it is usual to take down the evidence in the form of a deposition, 
at once ; in others, abbreviated notes are taken of the examination, 
copied verbatim, and afterwards read over to the witnesses in the 
presence of the accused, the latter having every opportunity of 
cross-examination and of making objections. The former of these 
two modes is the more correct : but the latter has Wn approved, 
and depositions so taken have been held admissible. (111a) If the 
latter plan is adopted, the depositions should be merely a plain

(111'/) It. v. ILites. -1 V. 1 p 1T.
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copy of the notes ; and the clerk should not, in the absence of the 
magistrate, ask the witnesses any questions to complete the depo
sitions; (112) even though the accused In* present at the time.
(113)

The evidence must be taken down as nearly as possible in the 
witness’ own words, and the deposition should contain the cross- 
examination and re-examination as well as the examination in 
chief; and any interruption or observation which may be made by 
the accused should also he taken down. It may lie evidence against 
him. (114) But it should be made to appear, upon the depo
sitions, under what circumstances the observation was made. (115)

The witnesses must he before the magistrate when testifying, and 
the latter must sec and hear them giving their evidence. Where, on 
a preliminary enquiry, the witnesses were sworn by the magistrate 
and then taken into another room and their evidence in chief tak
en down by a stenographer out of the presence and hearing of 
the magistrate, such depositions were held to be illegally taken, al
though the prisoner's counsel had the opportunity of afterwards 
cross-examining the witnesses before the magistrate, (llfi)

Where the cross-examination of a witness for the prosecution 
upon a preliminary enquiry is interrupted by the witness’ illness, 
and, afterwards, the magistrate, in the absence of the accused and 
of his couYisel, obtains the witness’ signature to the deposition, 
neither the witness nor the prisoner's counsel* re-attending the en
quiry to complete the cross-examination, there has been no full op
portunity to cross-examine so as to admit such deposition in evi
dence at the trial, upon proof of the continued illness of the 
witness. There was no waiver of the right to continue the cross- 
examination, by the failure of the prisoner's counsel to attend on 
the adjourned enquiry, when the witness was not present, nor 
<by the prisoner himself stating that he had nothing to say. A 
magistrate should not obtain a witness’ signature to a deposition in 
•the absence of the accused. (117)

The manner generally adopted in British Columbia, of swearing 
a Chinese witness who is not a Christian, is by writing his name 
on a piece of paper and burning it, at the same time declaring that 
he would tell the truth; the consumption of the paper by fire si
gnifying the fate of his soul if he should fail to do so. But, when 
the trial is for a capital offence, the King's Oath or Chicken Oath,

(112) It. v. Christopher, 14 J. P., 88; 19 L. J. M. C.. 103.
(113) It. v. Watts. 33 L. .1. M. C.. 03.
(114) It. v. Strlpp, 25 L. J. M. C.. 100.
(115) Hw It. v. Jarvis. 37 L. J. M. C., 1.
die,) It. v. Tnaynor. 4 Can. Or. Oa«., 410.
(117) It. v. Trevane, (I Can. Cr. Cas.. 124.
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—(consisting in the cutting off of the head of a live cock or other 
f('\yfl),*—,ie adm/iiiiietvred, instead of /the less solemn “paj>er 
oath.” (118)

The administering of the Chinese “paper oath,** to a Chinese 
witness, at his own suggestion, obligates him to give his evidence 
truthfully, under the like penalty for jierjury as if the witness had 
affirmed or had been sworn, according to a form of oath recognized 
bv Chinamen as more binding ujion the conscience. (119)

It has lioen held that section 084 ( now sec. 100*2) of the Code 
does not forbid an accused’s committal for trial upon the uncorro
borated evidence of one witness, but that it enacts that he shall not 
Ik* convicted thereon. (1*20)

Evidence taken under a commission is admissible not only liefore 
the Grand Jury and at the trial of the indictment when found, but 
also at the preliminary enquiry. (1*21)

Ordering Witnesses Out of Court.—On the application of either 
of the parties, an order will, as a general rule, he given for all 
witnesses except the one under examination, to leave the court. 
This order may he applied for ai any stage of the enquiry, and it 
is rarely withheld ; ( 1*2*2) although the authorities are somewhat 
conflicting as to whether it can he demanded of strict right, esjfe
cial ly with regard to a prisoner. (1*23)

If any of the witnesses remain in court after an order has been 
made to withdraw, the justices will have no right to exclude their 
testimony, however much the witness’ wilful disobedience of the 
order may lessen the value of his evidence. (1*24)

With regard to ordering witnesses out of court, an exception is 
made in favor of medical witnesses when their evidence is merelv 
as to medical facts.
Sec. 591. Sec. 684. Evidence for prosecution to be read to 

accused, and address to be made to him by
the justice. After the examination of the 
witnesses produced on the part of the pro
secution has been completed, and after the 
de|foeitions have been signed as aforesaid, the 
justice unless he discharges the accused per-

(118) Src It. v. All Wooey, 8 Can. Or. Cas., 25, for a full description 
of the <•< romony of administering the Chinese Oath.

(119) It. v. Lai Ping. 8 Can. Or. Cos., 4417.
(120) In rc Lazier, 30 O. It.. 419.
(1-1 ) It. v. Venot. <i Can. Or. (’«»., 471.
(122) Southey v. Nash, 7 C. & P., 032.
(123) Stark. Wv., 1U2 : 2 Tayl. Kv., 8 Kit., see. 1400; It. v. Cook. 13 

How. St. Tr., 348; It. v. Vaughan, //>.. 494.
(124) Chandler v. Horne. 2 M. & Itoh.. 423; Cobhett v. Hudson, 22 

L. J. Q. B.. 13.
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son, shall ask him whether he wishes the 
depositions to he read again, and unless the 
accused dispenses therewith shall real or 
cause them to lie read again.

2. When the depositions have he.-n again 
read, or the reading dispensed with, the ac
cused shall Ik- addressed by the justice in 
these words, or to the like effect :

‘ Having heard the evidence, do you wish 
to say anything in answer to the charge? 
You are not lmund to say anything, hut 
whatever you do say will he taken down in 
writing and may he given in evidence against 
you at your trial. You must clearly under
stand that you have nothing to hope from 
any promise of favour and nothing to fear 
from any threat which may have been held 
out to you to induce you to make any admis
sion or confession of guilt, hut whatever you 
now say may be given in evidence against 
you upon your trial notwithstanding such 
promise or threat,

3. Whatever the accused then says in ans
wer thereto shall be taken down in writing 
in form 20, or to the like effect, and shall he 
signed by the justice and kept with the de
positions of the witnesses and dealt with as 
hereinafter provided. Slightly altered.

It is proper for the magistrate to ask the accused to sign the 
statement made by him under this section, even where his a ns wri
te the statutory question is merely, “I have nothing to say and 
it has been held that, the accused’s signature to such statement may 
afterwards,—upon the trial of the charge of forgery upon which lie 
was committed,—be used against him for purposes of comparison of 
the handwriting with the alleged forgery (125)

The preliminary enquiry before the magistrate of an offence 
punishable an indictment, is not, properly speaking, the enquete of 
the informant, hut that of the magistrate: and if, on the prelimi
nary hearing, the enquete has been declared closed and no evidence 
offered on the part of the acoused, the magistrate may, in his dis
cretion, and even after argument on questions of law arising from 
the evidence given, allow the informant to re-open the enquete and 
adduce further evidence. (126)

(125) It. v. Golden. 11 B. C. It., 341) : 10 Can. Or. Ca«., 279. 
(120) Belanger v. Mulvenn, Que. Off. Rep., 22 S. C-. 37.



Sec. 592. Sec. 685. Evidence of admission or confession.
Unchanged.

'I lu* «nus of proving that an alleged confession was a free and 
voluntary one is upon the Crown. (187)

An inducement held out to an accused person, in consequence of 
which he makes a confession must he one having relation to the 
charge against him, and must he held out by a jierson in authority, 
in order to render evidence of the confession inadmissible, (128)

A “person in authority" means, generally speaking, anyone who 
has authority or control over the accused or over the proceedings or 
the prosecution against him. (189)

The reason that confessions, made as a result of inducements held 
out by persons in authority, am inadmissible is that the authority 
which the accused knows such persons to jhisscss are supposed, in 
the majority of instances, both to animate his hopes of favor, on 
the one hand, and to inspire him, on the other hand, with awe, and 
so in some degree to overcome the powers of his mind. ( 130)

If, however, it appears that the alleged confession was made 
under circumstances in which the accused could not have known or 
supposed that the person to whom the admission was made was a 
person in nuthorihi, then the evidence of the admission is admis- 
sable. (131)

The rector of a cathedral is a |>erson in authority over the choir 
hoys with respect to the investigation of an alleged assault com
mitted by them while on the way to a meeting of the choir ; and 
answers of a choir bov elicited by the rector and the choir master 
upon such investigation and stated to l>e only for the purpose of 
that enquiry, arc not admissible in evidence against the choir boy 
afterwards prosecuted for the assault,—without proof that the 
statements of the boy were made voluntarily. The onus of proving 
that the alleged confession was a voluntary one is upon the 
Crown. (132)

A confession, preceded by a statement from a person in authority, 
will,—notwithstanding that the statement may have operated as 
an inducement to make the confession,—Ik* admissible in evidence, 
if, after the inducing statement and before the confession itself, 
the person making the confession was duly cautioned bv the ma
gistrate who received it. (133)

(1ST) it. V. Royds, 10 B. C. It.. 407; It. V. Kay. 11 It. c. it. 1ST; It. 
v. Tatty. 38 N. 8. R., 130.

(1J£8) R. v. Todd, 4 Can. Cr. Cas.. 514.
(129) lb.
(130) Greenleaf on Evld., sec. 222.
(131) R. v. TodkL supra.
(132) R. v. Roy*, 8 Van. Cr. C*u».. 300; 10 B. C. R.. 407.
(133) R. v. La I Ring. 8 Can. Cr. Coe.. 4U7.
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There Is a distinction between a confession ohtaLnetl before and 
a confession made after arrest. The arrest itself constitutes an 
induevimeiit or pressure upon the accused to speak ; and, in order 
to satisfy the onus resting upon the Crown of proving that a con
fession, made in answer to questions put by a constable to the pris
oner, was voluntary, it must be shewn that the accused was warned 
timt what he said might be used against him. And so it was hold 
that a confession, made by a person, under arrest, for th ft, ill an
swer to questions put to him by a j>olioe officer, without any warn
ing to the prisoner, is not admissible against him, upon a charge of 
murder subsequently preferred. (134)

The proper mode of proving that the prisoner's stateme it was 
voluntarily made is by negativing the possible inducements by way 
of hope or fear that would have made the statement inadmissible, 
and not by merely taking the affirmative answer of the officer 
under oath that the statement was made voluntarily. (135)

A prisoner’s admission to a Crown officer while in custody is 
not admissible in evidence, if it appears that an admission was 
suggested to the prisoner by a peace officer with inducements 
which would make an admission to him inadmissible, and was 
shortly afterwards made to the Crown officer as a result of such 
inducement. (136)

DYING DECLARATIONS

Proof of a dying declaration in a homicide case must lie res
tricted to the transaction from which the death ensued but may 
include all facts imimedlately connected therewith, and a statement 
of the circumstances which immediately preceded the fatal injury.

A dying declaration is admissible in evidence either for the pro
secution or for the prisoner in a homicide case.

To admit a dying declaration in a homicide ease it is re iui-i'v 
that the declarant must have been not only in actual danger of 
death, but must have had a sense or conviction that his d-iVh was 
impending. (137)

A dying declaration made by a person who cannot spea’ the lan
guage of the country, and which is proved only through an inter
preter, is admissible, if shewn to contain the actual ]>urj>ort of the 
statement made, without proof being necessary of the exact lan
guage of the declarant. (138)

(134) R. v. Kay, fl Can. Or. Oik.. 403; 11 II. <\ R„ 157.
( 135) R. v. Tntty, 0 Can. Or. Oik., 544 : 38 N. 8. It.. 130.
(130) R. v. Hoik- Young. 10 Can. Or. Gas.. 400: 38 N. S. R., 427.
(137) R. v. Laurin. (No. 1), 5 Can. Or. Css.. 324; R. v. Laurin, (No. 

4), o «'an. Or. Cas., 104.
(138) R. v. Louie, 7 Can. Cr. Ois., 347; 11 B. C. R., 1.
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Set*. 55)3. Sec. 686. Evidence for the defence. After the pro
ceedings required by section 684 are com
pleted, the accused shall be asked if he wishes 
to call any witnesses.

2. Every witness called by the accused 
who testifies to any fact relevant to the case 
sliall be heard, and his deposition shall be 
taken in the same manner as the depositions 
of the witnesses for the prosecution.

Slightly altered.

ADJUDICATION AND SUBSEQUENT STEPS AND BAIL.

Sec. 694. Sec. 687. Discharge of accused, if no sufficient case 
made out. Unchanged.

A person discharged by a justice on a preliminary enquiry for an 
indictable offence may be summoned again upon a fresh informa
tion for the same offeree ; and. if the accused is committed for trial 
at the second preliminary enquiry, the depositions on the first, when 
he was discharged, need not lie transmitted to the trial court. (139) 
Sec. 595. Sec. 688. Prosecutor may have himself bound over to 

prosecute. If the justice discharges the ac
cused. and the person preferring the charge 
desires to prefer an indictment respecting 
the said charge, he may require the justice 
to bind him over to prefer ami prosecute 
such an indictment, and thereupon the jus
tice shall take his recognizance to prefer 
and prosecute an indictment against the ac
cused before the court by which such accused 
would be tried if such justice had commit
ted him, and the justice shall deal with the 
recognizance, information and depositions 
in the same way as if lie had committed the 
accused for trial.

2. Such recognizance may be in form VI. 
or to the like effect. (140)

Sec. 595. Sec. 689. Costs in such case; and securily therefor.
If the prosecutor so lxmnd over ait his own 
request does not prefer and prosecute such 
an indictment, or if the grand jury does not 
find a true lvill, or if the accused is not con
victed upon the indictment so preferred, the

~ (139) It. v. Ilonnay. 11 Can. Cr. Cas.. 23.
(140) The old see. 595 Is made into these two sections 088 and 089.
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prosecutor shall, if the court so •direct, pay 
to the accused person his costs, including the 
costs of his appearance on the preliminary 
inquiry.

V. The court before which the indictment 
is to be tried or a judge thereof may in its 
or his discretion order that the prosecutor 
shall not be permitted to prefer any such 
indict meant until he has given security for 
such costs to the satisfaction of such court 
or judge. (140)

The taxation of costs against an unsuccessful private prosecutor 
who, at his own request, lias been bound over to prefer an indict
ment is controlled bv section 1047 post, and the scale of costs in 
the absence of a tariff for criminal proceedings is the lowest scale in 
civil suits int.be court in which the indictment is tried. (141)
Sec. 590. Sec. 690. Committal of accused for trial.

Unchanged. (14V)
A magistrate who holds the preliminary enquiry on a charge 

preferred against an accused, may commit him for trial on any 
other charge or charges disclosed by the evidence. (143)

A magistrate holding a preliminary enquiry, for an indictable 
offence, cannot, — upon the evidence adduced on >oth shies at such 
enquiry, — proceed to summarily convict for lessor offence, in 
eluded in the offence charged, although such «cr offence, it ori
ginally charged, would have been within In irisdietkm for sum
mary trial ; and, a conviction made un-1 neb circumstances is 
invalid, and will he quashed, although i icr the accused nor his 
counsel made objection before the magistrate. (144)

A warrant of commitment for trial on a charge of theft is suf
ficient if it states that the chattel was stolen from the inform
ant's building without also stating that the informant owned the 
chattel. (144a)
Sec. 597. Sec. 691. Accused entitled to copy of depositions.

Unchanged.
A Superior Court of criminal jurisdiction may older the res

toration. to an accused person committed for trial, of articles taken 
possession of by the police, and which arc not connected with the 
offence charged and arc not required for the purpose of evidence,

(140) The old sec. .195 Is made Into these two sections 088 and 089. 
(141 ) R. v. Goal Mould. 7 Can. Or. Cas.. 432.
M42) The form of warrant of committal for trial is now form 22.
(143) R. v. Mooney. Que. Off. Rep.. 15 K. B„ 57; 11 Can. Cr. Cas., 333.
(144) I'x p. Duffy. 8 Can. Cr. Cas., 277.
(144a) R. ▼. Leete, 7 Can. Cr. Cas., 301.
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—« the Application having lieon first lunule to ami refuavd by the 
committing magistrate. (145)
Sec. 51>8. Sec. 692. Recognizance to prosecute or give evidence.

Unchanged. (145a)
Sec. 4‘ Sec. 693. Warrant for arrest of absconding witnesses.

Unchanged. ( 145a )
Sec. 599. Sec. 694. Witness refusing to be bound over may 

be committed to gaol.
Meaning unchanged. (146) 

S« e. 600. Set. 695. Transmission of documents after committal 
for trial. Meaning unchanged.

Sec. 601. Sec. 696. Rule as to bail. When any person appears 
before any justice charged with an indictable 
offence punishable hy imprisonment for more 
than five years, other than treason or an 
offence punishuhlc with death or an offence 
under any of the sections, sewnty-six to 
eighty-six inclusive, ami the evidence ad
duced is, in the opinion of such justice, suf
ficient to put the accused on his trial, hut 
does not furnish such a strong presumption 
of guilt as to warrant his committal for 
trial, the justice, jointly with some other 
justice, may admit the accused to hail upon 
his. procuring ami ; such surety or
sureties as, in the opinion of the two jus
tices, will l>e sufficient to ensure his appear
ance at the time and place when and where 
he ought to In» tried for the offence ; and 
ithereu|ion the two justices shall take the 
recognizances of the accused and his sureties, 
conditioned for his appearance at the time 
and place of trial, and that he will then sur
render and take his trial ami not depart the 
court without leave.

2. In any case in which the offence com
mitted or susiHX*ted to have Invn committed 
is an offence punishable by imprisonment

. 115) Em /.. MacMldiaeL 7 Can. Or. Cas* 548.
(145fl) AM ttie paragraphs of tJie old six-. 598, (except par. 5 thereof), 

are «•ontnimxl io thine two new section*. <192 and : while |*ar. 5 of the 
old seitton. (which relate* to tlx» entreating of forfeited recogni wince*), 
in here omltte<l. mul made into sec. 1109, /#o*t. The forms of revogtil- 
z.nixv mentioned in the new mv. dtrj. are forms 23. 24 a ml 25.

(144$) The form of commitment of a wUnens retfnwing to tx‘ hound over 
Ik now form 20; and tlx» form of Order for hi* diwbavge Is now form 27.

7320
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for a term less than five years any one jus
tice liefore whom the accused appears may 
admit V» hail in maimer afbrssaid, and inch 
justice or justices may, in his or their dis
cretion, require such hail to justify upon 
oath before him or them as to their suffi
ciency.

3. In default of such person procuring suf
ficient liait, such justice or justices may 
commit him to prison, there to be kept until 
delivered according to law.

4. The recognizance mentioned in this 
section shall be in form 28. (147)

Sec. 601. Sec. 697. Recognizance of bail may be for appearance 
at Court of General or Quarter Sessions.
Where the offence is one triable by the court 
of general or quarter sessions of the peace 
and the justice is of opinion that it may bet
ter or more conveniently be so tried, the con
dition of the recognizance may be for the 
appearance of the accused at the next sittings 
notwithstanding that a sitting of a superior 
court of criminal jurisdiction capable of try
ing the offence intervenes. (147)

Sec. 602. Sec. 698. Bail after committal. — In case of any of
fence other than treason or an offence pun
ishable with death, or an offence under any 
of the sections, seventy-six to eighty-six in
clusive, where the accused has been finally 
committed, as herein provided, any judge 
of any superior or county court, having, ju
risdiction in the district or county within 
the limits of which the accused is confined, 
may, in his discretion, on application made 
to him for that purpose, order the accused 
to be admitted to bail on entering into a 
recognizance with sufficient sureties before 
two justices, in such amount as the judge 
directs, and thereupon the justices shall is
sue a warrant of deliverance as hereinafter 
provided, and shall attach thereto the order 
of the judge directing the admitting of the 
accused to bail.

(147) These two sections are formed from the til'd section 091, without
any material alteration.
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2. Such warrant of deliverance shall be 
in the form 29. Slightly altered.

Sec. 603. Sec. 699. Bail by Superior Court, in cases of treason 
and of capital offences.

Meaning unchanged.
Sec. 004. Sec. 700. Application to Superior Court, for bail, af

ter committal. — When any person has been 
committed for trial by any justice, the pri
soner, his counsel solicitor or agent may no
tify the committing justice, that he will, as 
soon as counsel can be heard, move before 
a Superior Court of the province in which 
such person stands committed, or one of the 
judges thereof, or the judge of the county 
court, if it is intended to apply to such judge, 
under section six hundred and ninety-eight, 
for an order to the justice to admit such 
prisoner to bail.

2. Such committing justice shall, as soon 
as may he, after being so notified, transmit 
to the clerk of the Crown, or the chief clerk 
of the court, or the clerk of the county court 
or other proper officer, as the case may be, 
endorsed under his hand and seal, a certi
fied copy of all informations, examinations, 
and other evidence, touching the offence 
wherewith the prisoner lias been charged, to
gether with a copy of the warrant of com
mitment, and the packet containing the 
same shall lie handed to the person applying 
therefor, for transmission, and it shall be 
certified on the outside thereof to contain 
the information concerning the case in ques
tion.

3. If any justice neglects to comply with 
the foregoing provisions of this section, ac
cording to the true intent and meaning 
thereof, the court, to whose officer any such 
information, examination, other evidence, or 
warrant of commitment ought to have been 
delivered, shall, upon examination and 
proof of the offence in a summary manner, 
impose such fine upon such justice as the 
court thinks fit.

Altered as here set forth. (148)



•Svc. “ Sec. 701. Order upon such application. — Upon ap
plication for bail as aforesaid to any such 
court or judge the same order, concerning 
the prisoner being bailed or continued in 
custody, shall be made as if the prisoner was 
brought up upon a habeas corpus. (14S)

Upon an application to hail a prisoner, after he is committed 
for trial, the Court is to have regard to the nature of the crime 
charged upon the depositions, the probability of a conviction, and 
the severity of the punishment. (14!))

With regard to offences which before the Code were misdemean
ors, the accused, when committed for trial upon habeas corpus pro
ceedings, is entitled to bail, as a matter of right. But where he is 
committed for trial for an indictable offence which, before the 
Code, was a felony, he is not entitled to bail as of right. It is, in 
that cast1, discretionary with the court exercising habeas corpus 
jurisdiction to allow or refuse bail ; and, in determining whether 
or not hail should be granted, the probability of the party appear
ing for trial, in case of his being bailed, is the principal consider
ation: so that the question of guilt or innocence may be properly 
taken into account in considering the degree of such probability. If 
the evidence upon which the committal for trial is based raises a 
serious doubt as to the guilt of the accused, or if such evidence 
stands indifferent as to whether he is guilty or not, the application 
for hail should be granted. (150)

Where a prisoner committed for trial on a charge of manslaugh
ter would ordinarily be admitted to bail, bail will not be refused 
because the Crown prosecutor swears to a belief that he can prove 
the offence to have been murder. (151)
Sec. 005. See. 702. Warrant of deliverance. Unchanged.
Sec. 000. Sec. 703. Warrant to arrest bailed person about to 

abscond. Unchanged.
Sec. 007. Sec. 704. Delivery of accused to prison. (152) 

IDENTIFICATION OF CRIMINALS.
The old Identification of Criminals’ Act, (01 V., c. 54), noted 

at page 744 of the Authors second edition of the Criminal' Code, 
is repealed, and is replaced by the new Identification of Criminals' 
Act (K. S., 1900, c. 149), now forming part of the Appendix to the 
present Supplement.

(HM) The old section (KM Is mode Into these two new sections 700 
nml 701.

(140) II. v. Godfriedison, 10 Van. Or. Cas.. 239.
(150) E.r 7». Fortier. 0 Can. Or. Cas.. 191. See It. v. Cole, 5 Can. 

Or. Cas., 330.
(151) It. v. SpWnT. ." Gan. Cr. Cos., 229.
(152) Tlie receipt of the keejier of the prison for an nor-used delivered 

to him under a warrant lie now form 30.



THE CRIMINAL CODE 1Î7

2xu Edit. Rkvihkd Btatitkk lyoti Rbmaukh

PA HT XV.

8VMMA BY COX VICIIONS.

Interpretation.

♦Sec. 839. ) See. 705. Definitions. — In this Part, unless the con 
I ) text otherwise requires, —

(a) ‘ territorial division * means district, 
county, union of counties, township, 
city, town, parish or other judicial di
vision or place; (1)

(b) ‘the court’ in the sections of this Part 
relating to justices stating or signing 
cases means and includes any superior 
court of criminal jurisdiction for the 
province in which the proceedings in 
re Vt of which the case is sought to 
Ik- stated are carried on; (2)

(r) ‘district’ or ‘county’ includes any ter
ritorial or judicial division or place in 
and for which there is such judge, jus
tice. justices’s court, officer or prison 
as is mentioned in the context; (3)

(d) ‘ common gaol ’ or ‘ prison ’ for the pur
pose of this Part means any place other 
than a penitentiary in which persons 
charged with offences are usually kept 
and "in custody: (3)

(e) ‘clerk of the peace’ includes the prop
er officer of the court having jurisdic
tion in appeal under this Part, and, in 
the province of Saskatchewan or Alber
ta, and in the Northwest Territories, 
means the clerk of the Supreme Court 
of the judicial district within which con
viction under this Part takes place or 
an order is made. (4)

Disqualifying Interest or Bias. — Tltere are instances upon rec

ti) Taken from suibsee. (c) of the Old sec. 839.
(2) Taken from paragraph 1 of the old me. 900.
(3) Taken from subsections (#/) and (r) of the old section 839.
(4) Taken from «uhsoctlon (?>) of 'the old sec. 839. but added to as

here .^et forth.

0716
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ord of magistrates being punished for acting as judges in matters 
in which they themselves were parties. (5)

Where it appeared, that at the time of a trial before a parish 
court commissioner, the plaintiff was one of the commissioner's 
own servants, it was held, upon a review of the commissioner's 
decision, that it was improper for him to sit, and a non-suit was 
ordered, (6)

Any pecuniary interest, however slight, even if indirect, will, as 
a rule, disqualify a magistrate from taking part in the decision of 
a case. (7)

A magistrate, engaged in the same kind of business as a trader 
prosecuted under the Transient Traders’ License Law, is thereby 
disqualified from adjudicating upon the charge. (8)

A justice should be entirely free from prejudice, bias or par
tiality in respect of all matters before him. (So)

Justices should avoid giving any ground for the belief that they 
influence others in arriving at a decision.

Where during the hearing of an appeal from a refusal to grant 
a license, one of the justices, who had refused the license, was pres
ent on the bench, and conversed with some of the magistrates who 
w'erc hearing the appeal, on some matter unconnected with the ap
peal, it was held that, being present, he formed part of the court, 
and that, although in reality he did not act in the hearing or de
termination of the appeal, the order of the Sessions was invalid.
(9)

Although the interest, in order to be a disqualifying one, need 
not be pecuniary, it must, if not pecuniary, lie of a substantial na
ture. The mere possibility, — not amounting to a likelihood, — 
of bias, in favor of one of the parties, does not, ipso facto, avoid 
the justice’s decision. In order to have that effect, the bias, or 
likelihood of bias, must be shown, at least, to have a real basis; 
and, if a magistrate has such a substantial interest, — whether 
pecuniary or not, — as to make it likely for him to have a real 
bias in the matter, he should take no part in the decision, and 
should entirely withdraw during the whole case. (10)

Where, for instance, at a vestry meeting, which considered the

(,*i) Mayor of Hereford’* Ca«o. nor Ilolt, C. J., 2 Ixl. ltiiyan., 700.
(fl) Dallant v. Young, 11 C. L. T., 217, 218.
(7) It. v. Chaiunnn. 1 O. It.. 082.
(8) It. v. Ixoson. 0 Can. Cr. Cas., 184.
(S«) It. v. BH. 10 O. It.. 727; 13 Ont. A. It., 020.
6) B.V. o'Cm.ly. 7 COX <'. <'.. ‘-*«7.
10) It v. Bead, 86 !.. J* M. 167; L. KL, i Q. n. 880; it. v. Ifayw 

1 IJ. B. D.. 173; It. v. Sunderland, J. J.. [1001], 2 K. B., 237; It. v. Dub
lin. J. J., [1804J, 2 Q. B.. Ir., 527; It. v. Farrant, 20 Q. B. D., 08; It. v. 
Cumberland, J. J., 08 L. T., N. S., 491.
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obstruction of a highway, the resolution, directing that the alle
ged obstructor be notified to remove the obstruction, was the re
sult of a motion made by a justice who afterwards sat, and, adju
dicated upon the case taken, against the party so notified, for hav
ing failed to remove the obstruction, it was held that the justice 
was disqualified from trying the case, because his having noved 
the resolution was ground for a reasonable apprehension real 
bias on his part. (11)

The mere fact that a justice, as a druggist, fills medical pres
criptions containing alcohol, does not give him such an interest as 
disqualifies him from sitting on a charge against a person for sell
ing liquor without a license (12) nor does the fact that the justice 
is a license inspector for a district outside of and adjoining that 
where the offence in question was committed disqualify him. (13) 

With regard to the likelihood of bias, on account of relationship, 
it has been held that where the prosecutor, — who was entitled to 
a share of the fine, — was the justice’s father, the justice was dis
qualified. (14)

And a magistrate, whose grandfather was a brother of the de
fendant’s great grandmother was held to be incompetent under 
the Canada Temperance Act. (15)

A magistrate was held to be disqualified in a case in which the 
defendant herself was the widow of the magistrate’s deceased son. 
(lfi) But, where the defendant was the husband of the widow of 
the magistrate’s deceased son, it was held that there was no rela
tionship by affinity between the magistrate and the defendant, so 
as to disqualify the magistrate from hearing the case. (17) And 
the fact that the prosecutor, — acting as a public officer, but not 
entitled to any share in the fine, — was the husband of the jus
tice’s wife’s sister was held not to disqualify the justice. (18)

It has been held that the fact that a (fiii tarn action is pending 
against the magistrate at the suit of the accused's father is not a 
sufficient ground of bias. (19)

It has been held that a magistrate is disqualified from trying a 
case where there is a bona fide action for official misconduct pend
ing against him at the suit of the husband of the accused, (20)

(11) K. v. Gfllflford, 11892], 1 Q. B„ 381.
(12) 11. v. Mrhimlson. 20 O. R.. 514.
(13) Ex p. Midland. 34 X. B. R„ 123; 4 Can. Or. Ce»., 560.
(14) R. v. T»ngfor<l. 15 O. R„ 59.
(15) Et p. Jono«. 27 X. B. R„ 562.
(10) Ex p. Margaret Wallace, 27 N. R. R.. 174. See Ex p. Doak. 19 

C. L. T„ One. X., 425.
(17) Ex p. WlLltam WnHn<v. 20 N. B. R„ 593.
(IS) R. V. Major, 33 C. L. J., 102; 29 X. S. It.. 273.
(19) Ex p. Thomas Gallagher, 33 C. L. J., 547.
(20) Ex p. Hannah Gaililagher, 4 Can. Cr. Cas.. 480.
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although, if it appear that the action is a mere Pham to attempt 
(to disqualify the magistrate, its pendency would not operate as a 
disqualification. (21)

• Where some persons were associated together to aid in enforcing 
the Canada Temperance Act, and one of these persons, N.. with 
money furnished by the others, purchased liquors so as to maintain 
a prosecution carried on at the expense of the other members of 
'the association, and, on the evidence of N., (a cousin of the justice 
,who tried the case), the defendant was convicted, it was held that 
the justice was not disqualified. (22)

When the magistrate is onei of a class of persons for whose 
Benefit the prosecution is instituted, this will, as a rule, be suffi
cient to disqualify him. Thus, where a justice was a member of a 
division of the Sons of Temperance, which carried on a prosecu
tion for selling liquor, he was held ineom|x‘tcnt to try the case, 
and a conviction obtained before him was held bad. (23)

And justices, who belonged to a temperance alliance of which 
the president is the party prosecuting, and to which association 
any fine to be imposed for an offence against the liojuor law is pay
able, have been held, disqualifying from trying a charge ; and the 
proceedings were not validated by the fact that, between the time 
when the information was received by such justices and the hear
ing of the charge, the justices had withdrawn from the associa
tion. (24)

But where, in prosecutions for offences against the Canada Tem
perance Act, taken before magistrates who were “thorough-going 
Scott Act men,” it was alleged that these magistrates had said 
that, in no case of conviction, would they inflict a less fine than 
$50, and that one of them was, moreover, a member of a local 
committee for taking prosecutions under the Act; and it transpir
ed that, lie fore the Act came into operation in the county, he had 
resigned from the committee, it was held that there was no dis
qualifying interest in the magistrates, nor any real or substantial 
bias attributable to them, nor any reason why they should not law
fully adjudicate in the cases. (25)

A justice who was a shareholder in a railway company was he’d 
to he disqualified from convicting a person of the offence of trav
elling on the company's railway without ticket. (2fi)

But it has l>cen held that a justice is not disqualified when he 
is merely one of the ordinary members of a society on whose be-

(21) Et ft. Scribner. 22 X. R. It.. 175.
(22) Ex /). Grieves, 20 X. R. It., 543.
(23) It. r. Simmons, 14 N. R. It.. 159.
(24t Ihiigmmlt v. Emerson rt al., 5 Can. Cr. Cas..* 534.
(25) It. v. Klemp, 10 O. It., 143.
(20) R. v. Hammond. !) L. T., 423.
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half the prosecution is brought, and when such ordinary members 
have no control over or rcs|mnsibility for any prosecution brought 
by the society ; (27) nor where he is simply an honorary mem
ber of the prosecuting society, to whose fumis he has contributed 
a small sum of money, but in whose affairs he has no right to 
take any part. (28)

Where the justice was a shareholder in a company owning ships 
insured in concerns of which the prosecutor was agent, the court 
thought that the justice was*not disqualified to act. (211)

In many cases, where tlie justice, as one of a class, may lie 
remotely interested in the result of a decision, the disqualification 
is, by statute, expressly removed, and the justice is empowered to 
act. (30)

But the removal of the disqualification by statute is limited to 
that therein provided for, and does not extend so far as to relieve 
a magistrate from disqualification, if the circumstances are such 
that there is likelihood of his being biassed; as. for instance, 
where he is not only a member of a municipal council, or of a 
local Itoard of health, or other body, which passed the resolution 
directing the prosecution, hut was. moreover, present at and vot
ed for the passing of the resolution. In such a ease he would Is* 
disqualified. (31)

By section 578. ante, of the present Code, it is provided that no 
person who is a master or the father, son, or brother of a master 
in the trade or business in or in connection with which any offenoe 
of intimidation, under section 501, ante, is charged to have lx-en 
committed, shall act as a magistrate or justice in any such ease, 
or as a member of any court for hearing any appeal in any such 
case.

A conviction rendered by an interested or biassed magistrate 
may, when there has been no waiver of the objection, be set aside 
by means of a certiorari; (32) or, when the ground of objection is 
known at or before the hearing, the disqualified magistrate may 
he prevented from acting, and the proceedings before him maybe 
stopped by means of a prohibition. (33)

(27) Allomn v. General OounoU, [1904b 1 Q. lb. 750. 8ee, 1 R. \. 
Burton. 11X971. 2 Q. R.. 40K; «ml R. v. Mayor of De.nl. 83 L. T.. 439.

(2X) R. v. Ilerrell, 1 dan. Or. (’as., 510.
(‘29) It. v. Mackenzie. 17 (’ox <’. (’.. 542.
(30) Ex /». Workington Overseers, [1X941. 1 Q. B.. 41S; R. v. Boling 

broke. [1993], 2 Q. R., 347. S«-e Ex />. Mr«’o.v. 1 (’an. <’r. (’as.. 410; R. 
v. Grimmer, 23 X. B. It., 424 ; It. v. Hart, 2 R. (’. It., 204 : Ex /». Drls- 
coM. 27 X. R. It.. 210.

(31) It. v. I>ee. 9 (j. R. D., 349; R. v. Galsford, [IS'.ti], 1 Q. R.. .‘W; R. 
v. Henley. |1X92|, 1 (J. R.. 304: ’I’esKler -v. IN «noyers, .7, r„ vj s. <’.. 
33: It. v. MIHedge. 4 Q. R. D.. 332: It. v. Douglas. [1X9S], 1 Q. R., 300.

(32) It. v. Sunderland, .7. .1.. [1901], 2 K. R.. 237.
(33) R. v. Brown, 10 O. R., 41.
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APPLICATION OF PART.

Sec. 840. Sec. 706. To all cases of summary conviction, etc. —
Subject to any special provision otherwise 
enacted with respect to such offence, actor 
matter, this Part shall apply to, —
(a) every case in which any person com

mits, or is suspected of having commit
ted, any offence or act over which the 
Parliament of Canada has legislative 
authority, and for which such person 
is liable, on summary conviction, to im
prisonment, fine, penalty or other 
punishment ;

(b) every case in which a complaint is made 
to any justice in relation to any mat
ter over which the Parliament of Can
ada has legislative authority, and with 
respect to which such justice has au
thority by law to make any order for 
the payment of money or otherwise.

Unchanged in meaning.
Since the printing of the present Supplement was commenced, 

the Industrial Disputes Investigation Act, 1907, (6 and 7 Ed. VII, 
C. ), has been passed by the Dominion Parliament. Section 53 
of this Act makes it unlawful for any employer to declare or cause 
a lockout or for any employee to go on strike, on account of any 
dispute, prior to or during a reference of such dispute to a Board 
of Conciliation and Investigation in accordance with the Act. Sec
tion 58 of the Act provides that anv employer declaring or causing 
a lockout, contrary to the provisions of the Act, shall be liable to 
a fine of not less than $100 and not more than $1,000 for each day 
that such lockout lasts. Section 59 enacts that any employee who 
goes on strike contrary to the provisions of the Act shall be liable 
to a fine of not leas than $10 and not more than $50 for each day 
that such employee is on strike. Section 60 makes it a criminal 
offence, punishable by a fine of not less than $50 and not more 
than $1,000 for any person to incite, encourage or aid any employer 
to declare or continue a lockout or any employee to go or continue 
on strike contrary to the provisions of the Act. And section 61 
provides that the procedure for enforcing those penalties shall be 
that prescribed by 'this Part, — XV, — of the Code.

Ouster of Summary Jurisdiction.—The principle that, — when 
property or title is in question, or, when there is a bona fide claim 
of right to do the act complained of, — justices are ousted of
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their summary jurisdiction, is not only a qualification raised by 
tlic law in the execution of penal statutes but it is also the subject 
sometimes, of special statutory enactment. Thus, it is provided, by 
section 709, infra, of the present Code, that no justice shall try 
any case of assault, in which any ouest ion arises as to the title to 
lands., etc., or as to any insolvency or any execution under the pro
cess of any court of justice.

When a claim of title to land is set up by the defendant, the 
question for the justice to decide is whether the defendant's lia
bility for the act charged against him, as a criminal offence, is 
contingent upon a decision of the question of title. (34)

If the right set up could legally exist, the defendant could plead 
it in a civil action, but if it could not exist, why should the jus
tices be ousted of their jurisdiction? The reason their jurisdiction 
is ousted is that they cannot try the right, but where the right can
not legally exist, there is no right to try. (35)

There must be some color for the claim. (3(1) And it is for the 
justices to determine, from all the facts of the case, whether a 
claim of right, when put forward, is made bona fide and with a 
show of reason. (37) If they determine that it is not so made, it is 
their duty to proceed with and decide the case. (38) Still, if the 
grounds upon which they decide against the fairness ami reason
ableness of a claim of right be insufficient, the court will review 
their determination and over-rule it. (39)

If the justices believe that there is a bona fide question of title, 
they have no jurisdiction. (40) And even when the matter is 
doubtful, it will be enough to stop their proceedings, and they can
not give themselves jurisdiction bv a false decision. (41)

A defendant was convicted of the offence of unlawfully and wil
fully destroying or damaging a fence upon the complainant’s land : 
and it was held, that, upon the evidence, there was, on the part of 
the defendant, such an honest belief reasonably entertained, in the 
existence of a right of wav over a lane on the complainant’s land 
as satisfied the section of the Code to the efTect that there is no 
criminal offence under section 507 (now section 530), unless the 
act of damage is done “ without legal justification or excuse and

(34) Smith Norfolk v. Warren. 12 C. L. T.. 512.
(35) Remarks of Blackburn, J„ In lhulson v. McRae. 33 L. J. M. <’.. 05.
(30) Km v. Davie* 8C. B.. (X. S.). 30.
(37) R. v. Dodson, 9 Ad. & El.. 704.
(38) Mofoborley v. Colliingwood, 25 O. R., 025.
(30) R. v. Dodson, supra.
(40) Ix-gg v. I'nrdoe, 30 L. J.. M. C.. 108.
(41) R. v. Stlmnson, 32 L. J.. M. C., 2o8; R. v. Nunnely, 37 L. J„ M. 

C., 200.
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without color of right,” and as remdered the conviction bad for 
want of jurisdiction ; (42)

It lias been held that the proviso, contained in the Imperial Act 
relating to malieious injuries to property, to the effect, that noth
ing therein contained (shall extend to any case where the party act
ed under a fair and reasonable supposition that he had a right to 
do the act complained of, impliedly restricts the exemption of bo
na fide claims of right, from summary jurisdiction to cases, where 
the justices are satisfied of the fairness and reasonableness of the 
claims. (43)

It has been held that, if the defendants, although bona fide act
ing upon supposed rights, have exceeded what was necessary for 
the assertion or protection of these rights, and have thus commit
ted damage, they are criminally responsible for such excess. (44)

But it has also been held that, in assault cases, a question of right 
is a good defence, even if excessive force was used; because the 
words of the proviso in the statute are large enough to exclude any 
case of assault whatever in which a question of title arises. (45)

On the hearing of an information for unlawfully fishing in a 
non-navigable river, which was the private fishery of another, it 
was held that as a guilty mind was not a necessary ingredient to 
constitute the offence, the claim of the defendant as one of the pub
lic to the right to fish in the river did not oust the jurisdiction of 
the justices, and that on such an information the bona fide belief 
of the defendant that he had a right to fish in the river did not 
prevent his being convicted. (4G)

JURISDICTION.

Sec 842. Sec. 707. Hearing by one or more Justices. — Every 
complaint and information shall be heard, 
tried, determined and adjudged by one jus
tice or two or more justices as directed by 
the Act or law upon which the complaint 
or information is framed or by any other 
Act or law in that behalf.

2. If there is no such direction in any 
Act or law then the complaint or informa
tion may he heard, tried, determ:ned and ad
judged by any one justice for the territorial 
division where the matter of the complaint

(42) R. v. Johnson. 40 f\ L. J.. 470.
(43) It. v. MUMPtt, 20 I* T., 420.
(44) It. v. (Memene, 11H08J, 1 Q. B.. 586.
(45) It. v. Pearson. L. It.. 5 Q. B„ 287.
(40) Hudson v. McRae. 33 L. J. M. C., 05.
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or information arose: Provided that every 
one who aids, abets, counsels or procures the 
commission of any offence punishable on 
summary conviction, may be proceeded 
against and convicted either in the terri
torial division or place where the principal 
offender may be convicted, or in that in 
which the offence of aiding, abetting, coun
selling or procuring was committed. (41) 

Sec. 842. See. 708. Any one justice may do all acts before hear
ing. — Any one justice may receive the in
formation or complaint, and grant a sum
mons or warrant thereon, and issue his sum
mons or warrant to compel the attendance of 
any witnesses for either party, and do all 
other acts and matters necessary preliminary 
to the hearing, even if by the statute in that 
behalf it is provided that the information or 
complaint shall be heard and determined by 
two or more justices.

2. After a case lias been heard and deter
mined one justice may issue all warrants of 
distress or commitment thereon.

3. it shall not be necessary for the jus
tice who acts before or after the hearing to 
be the justice or one of the justices by whom 
the case is to he or has been heard and de
termined.

4. If it is required by any Act or law 
that an information or complaint shall be 
heard and determined by two or more jus
tices, or that a conviction or order shall be 
made by two or more justices, such justices 
shall be present and acting together during 
the whole of the hearing and determination 
of the case. (47)

Notwithstanding sub-section (» of section 842 of the ol<l Code 
(now clause 1 of section 108 of the new Act), where a prosecution 
for an offence under the Canada Tern iterance Act is to be proceed
ed with before two justices of the peace, the information must be 
laid before two justices. (48)

(47) Meaning unchanged: but the old ■section 842 is now divided 
into these three different sections. TOT. 708 and 70!).

(48) tix p. White, 3 Can. Or. Cas.. 04.
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Sop. 842. See. 709. Assault cases in which any question of title 
to land, etc., is involved. — No justice 
shall hear and determine any case of assault 
or battery, in which any question arises as 
to the title to any lands, tenements, heredit
aments, or any interest therein or accruing 
therefrom, or as to any bankruptcy or insol
vency. or any execution under the process of 
any court of. justice. (47)

A question of title, to he a defence in an assault case, must be 
a question of title to land, and not as to personal property. (49)

The question as to whether the right to impound cattle is im
plied in the right of pasturage is not a question as to the 
title to land. (50)

The question whether a township is forced to repair a highway, 
on the ground that it is a public road vested in the Crown as a 
provincial work, is not a question of title to land. (51)

The question as to the terms of a tenancy has been held not to 
'be a question of title to land. (52)

But where the question is one as to the expiry of the landlord's 
tit’e, and the defendant has become liable to another person for 
meme profits, it is then a question of title to land. (53)

Tf the question be one as to leasehold land, it ousts the jur
isdiction. (54) And so does a nuestion as to the right of wav across 
a railway. (55) or the right of easement on or under land. (56)

It has been held that, in assault cases, a question of right is a 
good defence, even if excessive force be used: because the words 
of the enactment are large enough to exclude any case of assault 
whatever, in which a question of title to land arises. (57)

The above section, (709), does not contain anv provision requir
ing proof of reasonable grounds for the defendant’s belief in his 
claim of title. It enacts that no justice shall hear and determine 
anv case of assault in which any question arises as to the title to 
land.. So that no assault case, however clearly established, can 
lie summarily tried by a justice, if a question of title to land is

(47) The old sec. 842 Is divided Into three new sections. 707. 7ns and 
709.

(49) White v. Fox, 40 L. J.. M. C.. 00.
(50) Graham v. Spettlgue. 12 Ouït. A. R., 201.
(51) Knight v. Modora. 14 Ont. A. R.. 112.
(52) English v. Mulholliand. 9 P. R., 145.
(53) Montooy v. Gobi 1er, 1 E. & B.. t?29.
(54) Tompkins v. Jones. 22 Q. B. D., 599.
(55) Cole v. Miles. 57 L. J.. M. C., 132; R. v. EardLe.v, 49 J. P., 551.
(56) lloworth v. Sutcliffe. [1896]. 2 Q. B.. 358.
(5 , R. v. Pearson. L. R., 5 Q. B.. 237.
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raised in it. (58) But if the assault was independent of the ques
tion of title, the fact that there was such a question is no de
fence, even if the assault arose out of a dispute between the parties 
as to the title to land. (59)

INFORMATION AND COMPLAINT.

See. 845. Sec. 710. It shall not l>e necessary that any complaint 
upon which a justice may make an order for 
the payment of money or otherwise shall be 
in writing, unless it is so required bv the 
particular Act or law upon which such com
plaint is founded.

2. Every complaint upon which a justice 
is authorized by law to make an order, and 
every information for any offence or act pun
ishable on summary conviction, may, unless 
it is by this Part or by some particular Act 
or law otherwise provided, be made or 
had without any oath or affirmation as to 
the truth thereof.

3. Every complaint shall be for one mat
ter of complaint only, and not for two or 
more matters of complaint, and every infor
mation shall he for one offence only, and not 
for two or more offences.

4. Every complaint or information may 
be laid or made by the complainant or in
formant in person, or by his counsel or at
torney or other person authorized in that be
half. Altered slightly in the wording.

Although this section requires that every information shall lie 
for one offence only, and not for two or more offences; section 725, 
post, provides that no information, etc., shall be held to charge 
two offences or be held to lx- uncertain, on account of its stating the 
offence to have been committed in different modes, or in respect 
of one or other of several articles either conjunctively or disjunct
ively.

If distinct and separate acts are committed on different, days, 
the offences arc distinct and subject to separate penalties. (liO) 
But ambiguity arises upon a repetition of similar acts ujion the 
same day. With regard to cases of this kind, no general rule can

(58) lb.
(50) It. v. Edwards, 4 W. It.. 257.
(60) It. v. Mathews. 10 Mod., 27.



188 SUPPLEMENT TO

Rkvihbd Statvtbs 1906 RKMAItlxS

he laid down; but the law in each case must he determined, by the 
nature of the offence and the manner in which the particular stat
ute applicable to it is worded. Killing several hares on the same 
day has been held to Ik* a single offence; and- so, likewise, is exer
cising trade on a Sunday a single offence, although several sales 
have taken place. (f»l)

And a charge of stealing u in or from ” a building is a charge 
of only one offence. (62)

A charge of keeping a house of ill-fame on a date named and 
on other days previously, docs not constitute a charge of a dis
tinct offence upon each of these days, — the only offence charged, 
by these words, being the continuous keeping of a house of ill- 
fame during these days. (63)

A charge of unlawfully distilling spirits and making or ferment
ing beer, on certain premises, without having a revertue license 
therefor, charges only one offence and not two offences. (64)

Upon a summary hearing of a charge punishable on summary 
conviction, if the information charges more than one offence all 
but one should be struck out upon objection taken ; and if the 
objection be overruled and evidence taken upon the several charges 
until the conclusion of the prosecutor’s case when all but one are 
abandoned a conviction upon that one is invalid, and should be 
quashed on appeal. (65)

Of course, when there is special legislation to that effect, the in
formation may include more than one offence. Thus, where a Li
quor License Act provides that several charges may be included in 
one information; and, if the magistrate adjudges the accused 
guilty upon such charges, the fines may be imposed in' and by one 
conviction adjudging a forfeiture in respect of each offence. (66)

On a proceeding by summons, in the nature of a criminal1 pro
secution under the Ontario Election Act, all corrupt practices 
charged as having been committed by the accused in respect of the 
same election may be tried together and included in the one judg
ment of conviction. (67)

SUMMONS AND WARRANT.

Sec. 843. Sec. 711. Compelling appearance etc. — The provi
sions of Parts XIÎÎ and XIV, relating to 
compelling the appearance of the accused be

rm ) Marriott v. Shaw. Cowp., 278; R. v. Lovett. 7 T. R.. 152; Crepps 
v. Ihmlen, Cowp.. 040; Wray v. Toko. 12 Q. B., 4!)0.

(ir>) R. v. White. 4 Can. Cr. Cae.. 450.
(03) R. v. Rtrmhy. 70 L. .1.. K. B.. 7.1»; [1001 ] 2 K. B.. 458.
(<S4> R. v. MtOonalld. (Joseph), 0 Cnn. Cr. Cas., 1.
(05) R. v. Austin, 10 Can. Cr. Cas.. 34.
(<W) R. v. Whiffln. 4 Can. Cr. Cas.. 141.
(07) He A. E. Cross. 4 Can. Cr. Cas.. 173.
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fore the justice receiving an information for 
an indictable offence and the provisions res
pecting the attendance of witnesses on a pre
liminary inquiry and the taking of evidence 
thereon, shall, so far as the same are ap
plicable, except as varied bv sections in - 
mediately following, apply to any heating 
under the provisions of this part : Provided 
that whenever a warrant is issued in the 
first instance against a person charged with 
an offence punishable under the provisions 
of this part, the Justice issuing it shall fur
nish a copy or copies thereof, and cause a 
copy to he served on the person arrested at 
the time of such arrest.

2. Nothing herein contained shall oblige 
anv justice to issue any summons to pro
cure the attendance of a person charged 
with an offence by information laid before 
such Justice whenever the application for 
any order may, by law, Ik» made ex [tarte.

Slightly altered, as here set forth.
A sworn information merely stating that the complainant has 

just cause to suspect and believe, and does suspect and believe that 
the defendant has committed the offence charged, will not alone 
authorize a justice to issue a warrant of arrest. Where the com
plaint is laid upon information ami Ix-lief, and the causes of suspi
cion are not disclosed therein, the justice should examine the com
plainant and his witnesses ex /tarte, under oath touching the 
grounds of suspicion ; and the justice should grant a warrant of 
arrest only in case he himself entertains the like suspicion as a re
sult of such investigation. (08)
Sec. 844. Sec. 712. Backing w trrants. — The provisions of sec

tion six hundred and sixtv-two Dilating to the 
endorsement of warrants shall apply to the 
case of any warrant issued under the provi
sions of this Part against the accused, wheth
er before or after conviction, and whether 
for the apprehension or imprisonment of any 
such person. Altered as here set forth.

Where a warrant of commitment was issued in one county 
against the accused who was not then in custody, and he was ar-

(08) Ex /i. Coffon. 11 Can. ('r. Cm.. 48. Anil *e It. v. I.lzotte, 10 Can. 
<’T. Cas.. 310 ; ami Ex. />. Boyce. 24 X. B. !{., 347.
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rested thereunder in another county without any endorsement of 
the warrant, and was brought back to the county in which the 
warrant issued, and there imprisoned as the warrant directed, the 
irregular arrest is not a ground for releasing the accused on habeas 
corpus. (69)
See. 848. Sec. 713. Summons or warrant for witness residing 

out of jurisdiction. Unchanged.

TRIAL.

See. 849. Sec. 714. Hearing in open Court. Unchanged.
Sec. 850. See. 715. Counsel for parties. — The person against 

whom the complaint is made or information 
laid shall be admitted to make his full ans
wer and defence thereto, and to have the 
witnesses examined and cross-examined by 
counsel, solicitor or agent on his behalf.

2. Every complainant or informant in any 
such casé shall be at liberty to conduct the 
complaint or information, and to have the 
witnesses examined and cross-examined, by 
counsel or attorney on his behalf.

Altered.as here indicated in italics. 
St?. 851. Sec. 716. Evidence to be on oath. Commissioners to be 

appointed to take evidence out of Canada. 
Every witness at any hearing shall be exam
ined upon oath or affirmation, by the justice 
before whom such witness appears for the 
purpose of being examined.

2. A Judge of any superior or county 
court may appoint a commissioner or com
missioners to take the evidence upon oath of 
any person who resides out of Canada and 
is stated to be able to give material inform
ation relating to an offence for which a 
prosecution is pending under this Part, or 
relating to any person accused of such of
fence. in the circumstances and in the man
ner, mutatis mutandis, in which he might do 
so under section nine hundred and ninety- 
seven; and all the provisions of the said sec
tion, in respect of matters arising thereun
der, shall apply mutatis mutandis to mat
ters arising under this section: Provided

(69) R. v. Whiteside, 8 Can. Cr. Cas., 478.
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that no such appointment shall be made 
without the consent of the Attorney Gen
eral. Altered, as here set forth.

Sec. 852. Sec. 717. Prosecutor need not prove a negative: but
defendant may prove affirmative of any
exemption, etc. Unchanged.

Sec. 853. Sec. 718. Non-appearance of accused. Ex parte
hearing, or adjournment until apprehens’in 
of defendant. Unchanged.

The hearing before a justice trying a person for an offence pun
ishable on summary conviction may be adjourned from time to 
tim • under this section, although the accused he not present, pro
vided the adjournments are made in the presence and hearing of 
his solicitor or agent. (70)

A magistrate has no jurisdiction to proceed in the absence of 
the accused in a summary proceeding, without evidence that the 
summons was served a reasonable time before the hearing. Where 
the proof of service of the summons was that it had been left with 
an adult person at defendant's house, on the date preceding the 
hearing, this does not constitute evidence upon which the magis
trate could adjudicate upon the question of reasonable notice, with
out proof of the hour of service and the distance from the place 
of hearing. (71)

On default of defendant’s appearance to a summons.-in a sum
mary conviction matter, a justice of the peace cannot legally pro
ceed to take evidence and adjudicate without proof being made of 
Iservice of summons. (72)

Where an accused failed to attend in pursuance of a summons, 
and the magistrate, without proof of service of the summons, took 
evidence in support of the charge, and issued a warrant for the de
fendant’s arrest to answer the charge, the magistrate has no ju- 
isdiction to convict the accused, when brought before him, with
out again taking the evidence. (73)

Where the service of a summons is proved to have been made 
personally upon the defendant in the town where he was carrying 
on business and where the, hearing was to take place, and the date 
of hearing was the day following that of service, the magistrate 
had evidence upon which to find that a reasonable notice had 
been given, and was entitled to proceed in the defendant’s absence. 
If the service were made at a late hour on the day prior to the day 
of hearing, it was for the defendant to have applied to the magis-

(70) Proctor v. Parker, 3 Can. Or. Cas., 374.
(71) Ite O'Brien. 10 Can. Or. Cas., 142.
(72) It. v. Levesque, 8 Can. Cr. Cas., 505.
<73) lb.
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trate for an adjournment, instead of ignoring the summons. (74)
On the return of a summons in a summary proceeding before 

justices of the peace, the person summoned must wait a reasonable 
time after the hour named in the summons, when the justices are, 
at that hour, engaged in other official business. (75)

In summary matters before a justice, the information cannot 
be amended at the hearing, on the non-appearance of the accused, 
so as to charge a separate and distinct offence from that for which 
the summons was issued. (76)
Sec. 854. Sec. 719. Non-appearance of prosecutor. Dismissal or 

Adjournment.. — If. upon the day and at 
the place so appointed, the defendant ap
pears voluntarily in obedience to the sum
mons in that behalf served upon him, or is 
brought before the justice by virtue of a 
warrant, then, if the complainant or inform
ant, having had due notice, does not ap
pear by himself, his counsel, solicitor or 
agent, the justice shall dismiss the complain t 
or information unless he thinks proper to 
adjourn the hearing of the same until some 
other day upon such terms as he thinks fit.

Altered, as here indicated in italics. 
Sec. 855. Sec. 720. Proceedings when both parties appear. — 

If both parties appear, either personally or 
by their respective counsel solicitors or 
agents before the justice who is to hear and 
determine the complaint or information 
such justice shall proceed to hear and deter
mine the same.

Altered, as here indicated, in italics.
Where separate charges for similar offences are pending be

fore the magistrate, either of which by an amendment could have 
been tried under the process for the other, the magistrate should 
not, after hearing evidence on the one offence, adjourn the trial 
thereof and hear evidence upon the other offence ; and a conviction 
in the second is made without jurisdiction if the evidence in the 
first was likely to influence the magistrate against the accused in 
the second charge, although the first charge was dismissed. (77)

A single conviction for two separate offences may be quashed, 
although the accused did not appear before the justice, if it cannot

(74) It. v. Craig, 10 Can. Gr. Gas.. 249.
(75) It. v. Wlpper, 5 Gan. Gr. Gas., 17.
(70) It. v. Lyons, 10 Can. Gr. Gas., 130.
(77) R. v. Burke, (No. 2), 8 Gan. Gr. Gas., 14.
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lue ascertained from the proceedings for which separate offence the 
justice intended to convict. (77a)

Whore three separate charges for similar offences each commit
ted within a few days of the other are. consecutively tried by a 
magistrate on the one day, and the magistrate announces a con
viction or acqui ttal at the conclusion of each case, it is no object
ion to the validity of the trials that they were intermixed by the 
reservation of the question of punishment, until after the conclus
ion of all three trials. (78)
Sec. 856. Sec. 721. Arraignment of Accused. — If the defend

ant is personally presenf at the hearing, the 
substance of the information or complaint 
shall he stated to him. and he shall be ask
ed if he has any cause to show why he should 
not be convicted, or why an order should not 
be made against him. as the case may be.

2. If the defendant, thereupon admits the 
truth of the information or complaint, and 
shows no sufficient cause why he should not 
be eonvicted. or why an order should not be 
made against him, as the case mav be, the 
justiee present at the hearing shall convict 
him or make an order against him according- 
lv.

3. If the defendant docs not admit the 
truth of the information or complaint, the 
justice shall proceed to inquire into the 
charge and for the purposes of such inquiry 
shall take the evidence of witnesses both 
for the complainant and accused in the man
ner provided bv Part XIV. in the case of a 
preliminary inquiry.

4. The prosecutor or complainant is not 
entitled to give evidence in reply if the de
fendant has not adduced any evidence other 
than as to his general character.

5. In a bearing under this Part the wit
nesses need not sign their depositions.

Slightly altered, as here set forth. 
If the accused is, in fact, present before the magistrate who has 

jurisdiction over the person and the offence, the hearing of the 
charge may be lawfully proceeded with, notwithstanding that the

(77fl) Simpson v. Lock. 7 Con. Or. Cas., 2W. 
(78) It. v. Blgolow, 8 Can. Cr. Cas., 132.

7
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warrant, on which the accused was arrested, was executed by a 
person not legally qualified for that purpose. (79)

Paragraph 3 of the above section 721 provides for the taking of 
evidence according to the provisions of Part XIV.. ante, section 
082 (par. 3) of which Part requires the evidence to be taken down 
in writing. And, so, it has been held that a summary conviction 
for vagrancy is bad, if made upon evidence not reduced to wri t- 
ing. (80)

The failure of the justices in a summary conviction matter to 
take down in writing depositions of the witnesses both for the 
complainant and the accused, is a ground for washing the con
viction on certiorari. (81)
Sec. 857. Sec. 722. Adjournment. — Before or during the hear

ing of any information or complaint the 
justice may, in his discretion adjourn the 
hearing of the same to a certain time or 

• place to be then appointed and stated in the 
presence and hearing of the party or parties, 
or of their respective counsel, solicitors or 
agents then present, but no such adjourn
ment shall be for more than eight days.

2. If, at the time and place to which the 
hearing or further hearing is adjourned, 
either or both of the parties do not appear, 
personally or by his or their counsel, solicit
ors or agents respectively, before the justice 
or such other justices as shall' then be there, 
the justice who is then there may proceed to 
the hearing or further hearing as if the 
party or parties were present,

3. If the prosecutor or complainant does 
not appear the justice may dismiss the in-

, formation, with or without costs, as to him 
seems fit.

4. Whenever any justice adjourns the 
hearing of any case he may suffer the de
fendant to go at large or may commit him 
to the common gaol or other prison within 
the territorial division for which such 
justice is then acting, or to such other safe 
custody as such justice thinks fit, or may 
discharge the defendant upon his recogniz-

i T.i) i:.r ]>. dibeneon, 4 Can. Or. Ca*.. 687.
(50) It. V. McGregor, 10 Can. Cr. Oils., 313.
(51) Dennuit v. Rofoida, 8 Can. Cr. Cas., 801.
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ante, with or without sureties at the dis
cretion of such justice, conditioned for his 
appearance at the time and place to which 
such hearing or further hearing is adjourn
ed.

5. Whenever any defendant who is dis
charged upon recognizance, or allowed to go 
at large, does not appear at the time men
tioned in the recognizance or to which the 
hearing or further hearing is adjourned the 
justice may issue his warrant for his appre
hension. Altered as here indicated in italics.

An adjournment of the hearing of a complaint under the sum
mary convictions clauses of the Code cannot be made by the Clerk 
of tiie Court in the absence of the magistrate to a date more than 
eight days after that when the last adjournment was ordered by 
the magistrate. (82)

It is not competent for magistrates, where an information 
charges an offence which they have no jurisdiction to try sum
marily, to convert the charge into one which they have jurisdiction 
to try summarily, and to so try it on the original information.(83)

DEFECTS AND OBJECTIONS.

Sec. 84(5. Sec. 723. Proceedings not objectionable on certain 
grounds. Unchanged.

A conviction by a magistrate on a summary trial for keeping a 
common bawdy house need not specify the location of the house 
further than to shew that it was at a place within the jurisdiction 
of the Court. (81)

A warrant of commitment under a summary conviction must 
show on its face that the person hv whom it is made has magisterial 
authority at the place where the offence occurred ; and an objection 
in this respect is not cured by the above section 723. (85)

A warrant of remand signed with the addition of the letters “J. 
P.”, after the signature, and containing a reference to the signer 
** or some other justice ” for the county, must he taken to shew 
judisdiction on its face. (8fi)
Sec. 847. Sec. 724. Variance or defect, as to time when or as to 

place where, etc., not to be deemed 
material. Unchanged.

(82) Fare v. Recorder of Montreal. 14) Can. Or. Cas., 205.
(83) R. v. Pungey, 5 Can. Or. Cas., 38. See Ex p. Duffy, 8 Can. Or. 

Cas.. 277.
(84) R. v. Slieiiherd, 0 Can. Cr. Cas., 4413.
(8.') R. v. (low. (alias Joe), 11 Can. Cr. Cas., 81.
(8<-) Ex p. Ililvhle, 11 Can. Or. Cas., 85.
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The variance between the information laid and the evidence ad
duced, referred to, in this section, as not being material is merely a 
difference Ix-twvni the mode of stating and the mode of proving one 
and the same thing in substance; and, therefore, where the evi
dence adduced establishes something entirely different from that 
charged, the to the variance may be taken and allowed.
As, if a defendant were summoned for an assault, and the evidence 
showed. — instead of an assault. — that the defendant did some 
slight damage to property, for which, if charged therewith, he 
might have been summarily tried, the variance would be a good 
ground of objection, and ought to be sustained.

Where an information differs from the evidence bv stating the 
complaints to be “ T. B. and his partners,” instead of an incor- 
}Y>rated company by its corporate name, it is such a variance as is 
cured by the above section. (87)

But it is different where a manager of a company is summon
ed instead of the company itself. (88)

An information for the illegal selling of liquor, under the On
tario Liquor License Act, cannot he amended, if the amendment 
would have the effect of charging an offence of a date more than 
thirty days before the making of the amendment, there being in 
the Act a provision limiting the time for commencing prosecutions 
to thirty days. (89)

A summary conviction for being “a loose, idle person or vag
rant”, without specifying in what the- vagrancy consisted is void 
for uncertainty. (00)
Sec. 907. Sec. 725. Proceedings not objectionable on certain 

other grounds. Meaning unchanged.

ADJUDICATION.

Sec. 858. Sec.726. Justice may convict, make an order, or dis
miss. Unchanged.

It has been held, in a New Brunswick case, that after the evi
dence has been heard, the justice is not bound either to convict or 
discharge the defendant, hut that he may allow the prosecutor to 
withdraw the charge, although another information covering the 
same charge has been laid by the same prosecutor against the same 
defendant, and the determination thereof is still pending. (91) 
Sec. 859. Sec. 727. Minute of conviction or order. — If the jus

tice convicts or makes an order against the
(87) Whit hr v. Franklanil, 91) L. .1. M. C., 81.
(SN) Oxford Tramway Vo. v. San key, 54 .1. 1\, 5(54.
(Sit) It. v. Hawthorne. 2 Van. Vr. Vas.. 44$8.
(90) It. v. McCormack, 7 Can. Cr. Cas., 135.
(1)1) Ex />. Wyman, 5 Can. Or. Cas., 58.

0323
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defendant, a minute or memorandum there
of may then he made, for which no fee shall 
lie paid, and the conviction or order, in such 
ease, shall afterwards he drawn up bv the 
justice on parchment or on paper, under his 
hand and seal, in such one of the forms of 
conviction or of orders from 31 to 3(i inclus
ive as is applicable to the case, or to the like 
effect. Slightly altered, a* here set forth. 

A conviction for refusing to close a billiard room, after a closing 
hour fixed by a municipal by-law. which applied to Saturdays only, 
is bad, if it does not shew on its face that the offence took place 
on a Saturday; and a conviction for keeping a billiard room open 
contrary to a municipal by-law “after the hour of half past eight” 
is had, unless it specifies whether the time was in the morning or 
evening, if the by-law applies to the evening only. (02)

A conviction under a by-law must shew on its face whether the 
date of the alleged offence was before or after the by-law came into 
operation. (03)

A conviction is invalid if it awards one fine against three per
sons for their separate acts. (04)

A summary conviction based upon the uncorroborated evidence 
of an accomplice, who is shewn to have received money to testify 
against the accused, is properly set aside on appeal. (95)

The magistrate cannot. — when there are two charges against 
the defendant, — reserve judgment after hearing the evidence in 
one of them, and then proceed to hear the second, and convict 
on both charges. (06)

Rut where. — in the event of a defendant being charged, up
on two informations, with two different offences, — the justices 
apply the evidence in each case to that case alone, they may post
pone the announcement of their decision in the first case until 
they have heard and determined the second. (07)

A summary conviction awarding one month’s imprisonment in 
default of distress under a statute which authorized imprisonment 
for a period not exceeding one month, will not be quashed for va
riance from the minute of conviction by reason of the latter stating 
the term to be thirty days. (08)

(02) Ite Fisher, 0 Cnn. dr. Cas., 451.
(03) lb.
(04) (Tamil v. Township of EM lee. 0 Gan. Cr. Cas., 15.
(!>3) It. v. Ah Jim, 10 Can. Cr. Cas.. 120.
(00) R. v. Mclterney, 3 Can. Cr. Cas., 330.
(07) It. v. Sing. 0 Cnn. Cr. Cas.. 150; It. v. Butler. 32 C. L. J.. 50*. 
(OS) Ex p. Itogers. 7 Cnn. Cr. Cas., 314.
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Upon a summary conviction for wilful injury to property it is 
necessary that the conviction should specify the particular act done 
and the nature of the property damaged, otherwise the conviction 
wi!l be void for uncertainty and will not support a commitment in 
similar terms. (91))
Sec. 860. Sec. 728. Disposal of penalties when there are joint 

offenders. Unchan ged.
Sec. 861. Sec. 729. First conviction in certain cases. — When

ever any person is summarily convicted be
fore a justice of any offence against Part 
VI., or Part VII.. except section four hun
dred and nine and sections four hundred 
and sixty-six to five hundred and eight in
clusive, or against Part VIIF., except sec
tions five hundred and forty-two to five 
hundred and forty-five inclusive, and it is 
a first conviction, the justice may. if he 
thinks fit. discharge the offender from his 
conviction upon his making such satisfaction 
to the person aggrieved, for damages and 
costs, or either of them, as are ascertained 
by the justice.

Slightly altered, as here set forth. 
Sec. 862. Sec. 730. Order of dismissal and certificate thereof.—

If the justice dismisses the information or 
complaint, he may, when required so to do, 
make an order of dismissal in form 37. and 
he shall give the defendant a certificate in 
form 38 which, upon being afterwards pro
duced. shall without further proof, he a bar 
to any subsequent information or complaint 
for the same matter, against the same defen
dant. Slightly altered, as here set forth. 

Sec. 863. Sec. 731. Minute of order to be served before issuing 
warrant for disobedience of it.

Meaning unchanged.
Where a warrant of commitment, under a summary conviction 

adjudging imprisonment, is delivered to a constable, and the de
fendant, then being at large, deposits money with the constable as 
security for his appearance when required, and gets the constable 
to delay the execution of the commitment for a time, the defen
dant cannot object to a subsequent arrest, accompanied by a re
turn of the deposit, on the ground that it was illegal to make a 
second arrest under the same warrant. (100)

(00) It. v. Leary. 8 ('(in. Or. On*.. 111.
(100) Ex p. Dolierty, 5 Can. Cr. Cap., 94.
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Sec. 8G4. Sec. 732. Assault. Duty of justice not to deal sum
marily with the offence, when it is found 
to be more than a common assault.

Unchanged.
Sec. 865. Sec. 733. Dismissal of complaint for assault.

Unchanged.
Sec. 866. Sec. 734. Release from further proceedings.

Unchanged.
No action of damages for assault lies, in favor of the party ag

grieved. against an assailant tried and convicted under the altovc 
section 732, and who has paid the amount of the fine. (101)
Sec. 867. Sec. 735. Costs may be ordered on conviction or order.

Unchanged.
Sec. 868. Sec. 736. Costs on dismissal. Unchanged.
Sec. 869. Sec. 737. Recovery of costs with penalty.

Unchanged.
Sec. 870. Sec. 738. Recovery of costs when no penalty.

Unchanged.
The word “ penalty ”, in these sections, is restricted to a pecu

niary penalty, because of its association with the terms “ paid ” 
and “recover.” (102)

The allowance, by the magistrate, on a summary conviction, of 
excessive costs in respect of mileage to the constable for serving 
subpoenas on witnesses, is not a ground for quashing the convic
tion. The making up of the costs is a ministerial act. which does 
not go to the jurisdiction. If the magistrate, in making up the 
costs, has not acted bona fide, he is liable criminally, or, if with 
dishonest intention, he takes too much for costs, he may be made 
to disgorge, but the conviction is good. (103)
Sec. 871. Fees. (104)
Sec. 872. Sec. 739. Provisions respecting convictions. — When

ever a conviction adjudges a pecuniary pe
nalty or compensation to he paid, or an or
der requires the payment of a sum of money, 
whether the Act or law authorizing such con
viction or order does or does not provide a 
mode of raising or levying the penalty, com
pensation or sum of money, or of en
forcing the payment thereof, the justice 
by his conviction, or order after adjudging

(101) tarin v. Boyd, 11 Can. Cr. Cos.. 74.
(102) 11. v. Johnston, (No. 1)., 11 Cetn. Cr. Oas., <1.
(103) Ex p. Hayworth, 2 Can. Cr. Cas., 230; Ex p. Howard. 32 N. B. 

R., 237.
(104) Transferred to section 770. pout.
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payment of such penalty, compensation, or 
Bum of money, with or without costs, may 
order and adjudge, —
(а) that in default of payment thereof 

forthwith, or within a limited time, such 
penalty, compensation or sum of money 
and costs, if the conviction or order is 
made with costs, shall he levied by dis
tress and sale of the goods and chattels 
of the defendant, and, if sufficient dis
tress cannot be found, that the defen
dant be imprisoned in the manner and 
for the time directed bv the Act or 
law authorizing such conviction or or
der or by this Act, or for any period not 
exceeding three months, if the Act or 
Taw authorizing such conviction or or
der does not specify imprisonment, or 
does not specify any term of imprison
ment, unless such * penalty, compensa
tion or sum of money and costs, if the 
conviction or order is made with costs, 
and the costs and charges of the distress 
and of the commitment and of the con
veying of the defendant to gaol, are 
sooner paid ; or

(б) that, in default of payment of the said 
penalty, compensation or sum of money, 
and costs, if any, forthwith, or within a 
limited time, the defendant he impris
oned in the manner and for the time 
mentioned in the said Act or law. or 
for any period not exceeding three 
months, if the Act or law authorizing 
the conviction or order does not specify 
imprisonment, or does not specify any 
term of imprisonment, unless the same, 
and the costs and charges of the dis
tress and of the commitment and of the 
conveyance of the defendant to gaol, are 
sooner paid.

2. Whenever under such Act or law, im
prisonment with hard labour may be order
ed or adjudged in the first instance as part 
of the punishment for the offence of the de-
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fendant, the imprisonment in default of dis
tress or of payment may be with hard la- 
bour. (105)

See. 872. See. 740. Imprisonment when ordered in addition to 
fine. — Where, by virtue of an Act or law so 
authorizing, the justice by his conviction ad
judges against the defendant payment of a 
penalty or compensation, and also imprison
ment. us punishment for an offence, he may. 
if he thinks tit. order that the imprisonment 
in default of distress or of payment, shall 
commence at the expiration of the impri
sonment awarded as a punishment for the of
fence.

2. The like proceeding may be hail upon 
any conviction or order in accordance with 
this or the last preceding section as if the 
Act or law authorizing the conviction or or
der had expressly provided for a conviction 
or order in the terms permitted by this or 
the last preceding section. (10(i)

ENFORCING ADJUDICATION.

Sec. 872. Sec. 741 Warrant of distress and subsequent warrant 
of commitment. — The justice making the 
conviction or order mentioned in paragraph
(a) of section seven hundred and thirty-nine 
may issue a warrant of distress in form 39 
or 40, as the case requires, and in the case 
of a convictvm or order under paragraph
(b) of the said section, a warrant in one of 
the forms 41 or 42 may issue.

2. If the warrant of distress is issued and 
the constable or peace officer charged with 
the execution thereof returns (form 43.) 
than he can find no goods or chattels where
on to levy thereunder, the justice may is
sue a warrant of commitment in form 44 
(107)

Section 872 (a) of the old Code did not authorize the justice,— 
in issuing a warrant of commitment, (after default of payment

(105) Taken from tin* first 4 paragraphs of the old see. 872.
(10U) Taken from subsections 3 and 4 of tile old sec. 872.
(107) Taken from subsection 2 of file old sec. 872.
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of a penalty and costs, and after the issuing of a distress warrant 
and return of nulla bona), — to include costs of commitment :and 
it was therefore hol'd, in a Sova «Scotia case, that the inclusion., in 
the justice's warrant of commitment, of such authorized costs, 
was a ground for the discharge of the defendant, upon habeas cor
pus. (108) But il will be seen. now. that the new section 739(a) 
expressly mentions the costs of commitment, as well as the costs 
and charges of the distress and of the conveying of the defendant 
to gaol.

A summary conviction, in which the costs awarded are directed 
to he paid to the magistrate, is, in that respect, invalid. (109) 

Where a fine is imposed bv a summary conviction, and. in de
fault of a payment, the accused is ordered to be committed to gaol 
for three months with hard labor, unless the fine and costs and 
the charges of convoying the prisoner to gaol are sooner paid, the 
conviction is invalid to support a commitment thereunder, unless 
the latter are fixed by the conviction. (110)

If the justice making a summary conviction adjudges a pecun
iary penalty and a distress to realize same, and in default of suf
ficient distress that the defendant be imprisoned, the costs of the 
distress and of conveying the defendant to gaol are not in the dis
cretion of the justice, but must be included in the formal convic
tion. (Ill)

Hard labor cannot be imposed with imprisonment under the 
above sections, in default of payment of a fine upon summary con
viction, unless imprisonment with hard labor might have been im
posed, in the first instance, as part of the punishment for the of
fence. (112)

A warrant of commitment under the above section (7397>) in 
default of paying a fine is bad. unless it includes the expenses of 
conveying the defendant to gaol. (113)

A warrant of commitment for want of distress, upon a summary 
conviction, is invalid, and will be quashed, if it recites only default 
in payment of the fine, and does not show, on its face, either a re
turn of the distress warrant and that no sufficient distress was 
found, or that a distress was dispensed with in accordance with sec
tion 744, post. (113a)

(108) It. v. Town wend, (No. 3). 11 Can. Or. Oas., 153.
(100) It. v. Law Row, 7 Oan. Or. Can., 408.
(110) lb.
(111) It. t. YantasM. (No. 1). 5 Can. Or. Cas., 128: It. v. Vantasse), 

(No. 2), 5 Can. Or. Cas., 133: Oan. Ann. Dig. (1002), 121.
(112) It. v. Mvlver. 7 Can. Or. Cas., 183.
(113) It. v. (low, («Has Joe). 11 Can. Or. Gas.. 81.
(113a) It. v. Skinner, 9 Can. fr. Cas., 566; Oan. Ann. Dig.. (1905). 08.
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'I’lie provision of the Canada Temperance Act fixing the penalty 
at “ not less than $50, or imprisonment for a term not exceeding 
one month * applies to so limit the term of imprisonment when im
posed in the first instance, and not imposed for default of pay
ment of the penalty. Where a fine is. in the first instance, imposed, 
the punishment, in default of payment of the fine, may be for any 
term not exceeding three months, under the above section (739) of 
the Code. (Ill)
Sec. 873. Sec. 742. Distress and commitment for costs. — When 

any information or complaint is dismissed 
with costs the justice may issue a warrant 
of distress on the goods and chattels of the 
prosecutor" or complainant, in form 45. for 
the amount of such costs ; and, in default 
of distress, a warrant of commitment in 
form hi may issue.

2. The term of imprisonment in such 
case shall not exceed one month.

Sec. H74. 

Sec. 875.

Sec. 87C.

Sec. 877. 
Sec. 901.

Slightly altered, as here set forth.
Sec. 743. Endorsement of warrant of distress. —

Unchanged. (115)
Sec. 744. The justice may dispense with a distress, if 

it would be ruinous to his family, or if de
fendant confesses, or it otherwise appears, 
that he has no goods and chattels.

Unchanged.
Sec. 745. Proceedings pending execution of distress

warrant. Unchanged.
Sec. 746. Cumulative punishment. Unchanged.
S«-c. 747. Tender or payment on distress warrant.

M can i n g u n eh a n ged.

SURETIES TO KEEP THE PEACE.
Sec. 959. Sec. 748. Recognizance to keep the peace in addition 

to or in lieu of sentence and security to 
keep the peace, on complaint of a person 
threatened with personal injury, etc.

Meaning unchanged. (115a)
The application for sureties ty> keep the peace, — on account of 

threats. — should be made soon after the cause of fear, upon 
which it is based, has arisen, (llfi) and the threat complained of
” (114) It. v. William Blank, lo Can. Cr. (’as.. 358.

(115) Tht> form of Endorsement of warrant of distress is now form 47.
(115a) The forms to Ik* used In proceedings under this section are

forms 48, 49 and 50.
(116) Dennis v. Lane, (I Moil., 131.
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should not be merely a conditional or contingent one, to be exe
cuted in case only of the complainant doing something which he 
has no right to do, or which it is not necessary for him to do in the 
course of his business. But if it is so necessary, then a threat so 
made may be a proper foundation for the application for sure
ties. (117)

'Hie Magistrate will form his own opinion and satisfy himself 
as to whether or not the facts stated amount in reality to a threat 
of personal violence. It is not enough that the complainant swears 
to an apprehension of personal violence. He should disclose facts 
which show that he has reasonable grounds for his fears and that 
the defendant's conduct is such as would make that impression 
upon the mind of any impartial and dispassionate man.

If the Magistrate is satisfied upon this subject, he issues either 
a summons or a warrant to bring the defendant before him. And 
the defendant, upon his appearance, is asked if he has any cause 
to show why he should not enter into his recognizance and give 
the required sureties to keep the peace.

The third paragraph of the above section, 748, expressly pro
vides that the provisions of this Part (XV), — (relating to sum
mary convictions), — shall apply, so far as applicable, to proceed
ings thereunder, and that the complainant and defendant and wit
nesses may lie called and examined and cross-examined.

Where, on an application for sureties to keep the peace, proof is 
made not only of the alleged threats, but also of the commission 
of an assauli, not alleged, the justice cannot convict the defen
dant of the assault, but can only order the giving of sureties as 
applied for. (118)

APPEAL.

Sec. 879. See. 749. Courts of Appeal in the various provinces.
— Unless it is otherwise provided in any 
special Act under which a conviction takes 
place or an order is made bv a justice for 
the payment of money or dismissing an in
formation or complaint, any person who 
thinks himself aggrieved by any such con
viction or order or dismissal, the prosecutor 
or complainant, as well as the defendant, 
may appeal, —
(a) in the province of Ontario, when the 

conviction adjudges imprisonment on
ly, to the Court of General Sessions of

(117) It. v. MalllMOn. 20 L. .1. M. C., 33.
(118) R. v. Deny. 20 L. J. M. C.. 189.
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1lio Peace; and in all other cases to the 
division Court of the division of the 
county in which the cause of the in
formation or ( arose ;

(b) in the province of Quebec. to the 
Court of King’s Bench, Crown side;

(c) in the provinces of Nova Scotia, New 
Brunswick and Manitoba, to the county 
court of the district or county where 
the cause of information or complaint 
arose ;

(d) in the province of British Columbia, 
to the county court, at the sitting there
of which shall be held nearest to the 
place where the cause of the informa
tion or complaint arose;

(e) in the province of Prince Edward Is
land. to the Supreme Court;

(f) in the province of Saskatchewan or the 
province of Alberta, to the district court 
at the sittings thereof which shall lx* 
held nearest to the place where thei cause 
of information or complaint arose. (.4# 
amended by the C and 7 Ed. VII, r. 45, 
see. 6; but see. 7 of the, Act provides 
that the Act shall come into force as re
spects either of the provinces of Saskat
chewan and Alberta only upon proclam
ation of the Governor General).

(g) in the Northwest Territories, to a sti
pendiary magistrate; and,

(h) in the Yukon Territory, to a judge of 
the Territorial Court.

2. In the district of Nipissing such per
son may appeal to the Court of General Ses
sions of the Peace for the county of Ren
frew, when the conviction adjudges impri
sonment only, and in all other cases to the 
Division Court of the county of Renfrew held 
nearest to the place where the cause of the 
information or complaint arose.

3. In the case of the provinces of Saskat
chewan and Alberta, and of the Northwest 
Territories and the Yukon Territory, the 
judge or stipendiary magistrate hearing any

8440
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such appeal shall sit without a jury at the 
place where the cause of the information or 
complaint arose, or at the nearest place 
thereto where a court is appointed to lie held.

.Altered, as here set forth.
A person who has been convicted under the Summary Convic

tions Part of the Code upon his plea of guilty may. notwithstand
ing such plea of guilty, enter an appeal under this section. The 
plea of guilty concludes the accused only as to the fact that he 
did what is charged in the information : and he may still appeal 
either by wav of review under section «til /tost, or under this sec
tion 749. upon the ground that the conviction is had in law or 
upon an objection to the information or summons, when such ob
jection has been taken before the magistrate and overruled by him. 
<11»)

Where an appeal has been taken, under section 74$). from a sum
mary conviction, and the County Court has confirmed tin* convic
tion. the defendant cannot afterwards obtain, from the convicting 
magistrate, a stated case to a Superior Court. — the decision in ap
peal of the County Court lieing res judicata between the parties 
as to the application for a “stated case.” ( 120)

An appeal lies to the Court of King's Bench, in Quebec, from 
an order of a justice of the peace, dismissing an information or 
complaint on a plea of autre fois acquit. (121)
«Sec. 880. Sec. 750. Procedure in Appeal. — Unless it is other

wise in the special Act.—
(ff) if a conviction or order is made more 

than fourteen days before the sittings of 
the court to which an appeal is given, 
such appeal shall be " to the next 
sittings of such court; but if the con
viction or order is made within four
teen days of the sittings of such court, 
then to the second sittings next after 
such conviction or order;

(h) the appellant shall give notice of his 
intention to appeal by filing in the of
fice of the clerk of the court appealed to. 
and serving the respondent with a copy 
thereof, a notice in writing setting forth 
with reasonable certainty the conviction

( 11») U v. Brook, 7 Can. Cr. Om* 216; Terr. L it.. Mk
(120) It. v. Townsend. 0 Can. Cr. Can., 519; 35 N. 6. It.. 401.
(121) It. v. Bombardier, 11 Can. Cr. Cas.. 21(1; Can. Aim. Dig,. (1900). 

92.

48

6483
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appealed against and the court appealed 
to, within ten days after the conviction 
complained of, and shall, at least five 
days before the hearing of such appeal, 
serve u}h>ii the respondent or his soli
citor a notice setting forth the grounds 
of such appeal ;

(c) the appellant, if the appeal is from 
a conviction adjudging imprison
ment, shall either remain in cus
tody until the holding of the court 
to which the appeal is given, or shall 
enter into a recognizance in form 
51 with two sufficient sureties, before 
a eoiyity judge, clerk of the peace or 
justice of the peace for the county in 
which such conviction has been made, 
conditioned personally to appear at tin- 
said court, and to try such appeal, and 
to abide the judgment of tlie court 
thereupon, and to pay such costs as are 
awarded by the court; and. upon such 
recognizance being given, the justice, 
before whom such recognizance is enter
ed into, shall lilicrate such person, if in 
custody ;

(d) in case of an apjical from the order of a 
justice, pursuant to section six hundred 
and thirty-seven for the restoration of 
gold or gold-bearing quartz, or silver or 
silver ore, the appellant shall give secur
ity by recognizance to the value of the 
said property to prosecute his appeal at 
the next sittings of the court and to pay 
such costs as are awarded against him.

Slightly altered. (121a)
A notice of appeal from a summary conviction must state the 

name of the appellant, the intention to appeal, the nature of the 
conviction appealed against, and the sittings of court at which the 
appeal will be brought on. A notice of appeal purporting to he 
from a conviction for “looking on” while another person was play
ing in a common gaming house, is not a good notice of appeal from 
a conviction for “playing” in u common gaming house. (122)

( 1 -1 « ) Tine old section 880 Is made into the two sections, 7,"iU and 751.
(111!) It. v. Ah Yin, (No. 1), U Cun. Cr. Ous.. 03; U 1$. C. It., 310.
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A notice of appeal from a summary conviction neither addressed 
to nor served upon the prosecutor hut addressed and served upon 
one only of the convicting justices of the peace, was, in the N. W. 
Territories, held insufficient, though it ap|>eared that, when the 
notice was so served, the justice was verbally informed that it was 
for the prosecutor. (123)

In tin* province of Quelice it has been held that where a notice of 
apjieal was served on the justice who tried the case instead of u|xm 
the respondent, such notice must show on its face that it is so served 
on the justice fur the respondent. ( 124)

Rut, in New Brunswick, in British Columbia and in Ontario, it 
lias l>een held that a notice of appeal from a summary conviction 
is sufficient if addressed to and served upon the magistrate or jus
tices. without being addressed to the prosecutor. (125)

A notice of appeal from a summary conviction is not invalid be
cause of the want of signature; and a notice of apjieal wholly type- 
written is a “notice in writing,” under section T50(6). (12(>)

A notice of appeal from a summary conviction is invalid, if it 
only shews to what judge and at what place the apjXNil is to he made 
and does not state that the ap]>eal will Ik* made at the next sitting 
nor otherwise define the time of hearing. (12Î)

The recognizance upon an appeal from a summary conviction 
must lx* conditioned that the défendai t should “personally ap- 
|H-ar and the omission of the word “ ixTsonally ” makes the re
cognizance defective. (128)

The giving of proper security upon the appeal is a statutory con
dition precedent to the carrying on of a successful appeal, but, not
withstanding a defect in the. security, the Court has jurisdiction to 
award costs against the apjx'llant on upholding the objection and 
dismissing the appeal u|xm that ground. (12!))

A defendant, tint'd in a summary conviction proceeding, who, 
thereu]H>n, pays the fine to the clerk of the court, instead of giving 
a recognizance or applying to the justice under clause (c) of the 
above section, (750), to fix the dejMwit on ap|x»al, loses his right of 
appeal. (130) But payment of the fine does not bar the right of

(123) Hostetler v. Thomas, Ô Can. Or. Cas.. 10.
(124) Can. Soe. for l‘rev. of Cruelly to Animals v. Lauzon, 4 Can. Cr. 

Cas., 3Ô4.
(12Ü) Ex />. Dolierty, 2Ô N. B. It., 3S : It. v. Jordan, 5 Can. Cr. Cas., 

188; K. v. Davltt et al„ 7 CaiL Cr. Cas* 514; Can, Ann. Dig.. (1004), 80. 
(12U) It. v. Bryson. 10 Can. Cr. Cas.. 308.
< 127) R. v. Biimaeombe. 10 Can. Or. Oas* 168.
(128) Ex /». SnragiX‘. 8 Can. Cr. Cas., lot); 80 X. B. It.. 21.
(120) lb.
(130) it. v. Xenlmerger, U Can. Cr. Cas.. 142; t) B. C. It., 272.
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appeal when payment is made contemporaneously with the expres
sion of intention to appeal, and under pain «if distress. (1110a)

The deposit authorized by clause (c) in lieu of a recognizance 
must include the line : and the whole sum covering both the fine 
and the probable costs of ap|ieal must be transmitted to the appel
late court wi-th the conviction. ( 131 )

Where the condition in a recognizance o>n ap|k»al from a sum
mary conviction was for appearance and to abide the judgment, but 
omitted the words to “try such appeal,** the ap|>cllate court will 
have jurisdiction to hear the appeal, if the appellant in fact ap
pears to prosecute it. (132)

On an appeal from a summary conviction the appellant making 
a money deposit in dieu of recognizance must see to it that such de
posit is returned by the justice into the Court to which the appeal 
is taken, and in default, the appeal cannot In- heard.

The fact that the appellant had made such deposit is a matter 
of record and is not projierly provable by affidavit. (133)

Giving notice of apjical is “ appealing.** ( 131)
But if the notice be for the wrong sittings, and is therefore ino

perative, there has been no appeal. (135)
Where on an appeal from a summary conviction, the apjiellant 

docs not make the deposit in lieu of recognizance until after the sit
tings of the * 3 court at which he should have brought the 
appeal on for hearing, and for which notice was given, the appeal 
cannot be heard. (130)

Them is no jurisdiction to award costs against the appellant in 
respect of the proceedings in appeal at any other sittings than the 
one for which notice was given. ( 137 )

An appeal not being a common law right the conditions prece
dent prescribed by statute, must he strictly complied with. So that, 
on an appeal under the above section, «50, by several defendants, 
from a summary conviction, the recognizance must be that of two 
sureties l*\sides the appellants; and the appeal will be quashed if 
the recognizance be given with only one surety. (138)

The giving of a recognizance under the aliove section on an ap
peal from a summary conviction operah-s as a stay of proceedings

(13IW) It. v. Tucker, 10 O. L. It., 806; 10 Cam Or. Ou».. 217.
( 131 ) It. v. Xeuherger, xupra.
(132) It. v. Tucker, xupra.
(133) It. v. Gray, 5 Can. Or. Cas., 24.
(1,‘M) It. v. Lynch, 12 Ont. It.. 378; Christopher v. Croll, 10 Q. B. D..

(138) It. v. Cnswett, 33 V. C. Q. B.. 303.
(l.'tii) McSluuldtvi v. ItiiolNinee, 5 Con. Or. Cas.. 43.
(137) lb.
(138) It. v. Joseph, 0 Can. Or. Cas.. 120.

2512



210 SUPPLEMENT TO

2nd Euir. Revised Statute» 1906 Remarks

for thu Enforcement of any pecuniary penality imposed by the con
viction appealed from. (139)

The recognizance required by section 71 of the British Columbia 
Summary Convictions Act, on an appeal, to a County Court, from 
a summary conviction, must be given before the appeal is entered 
for trial ; and the giving of the recognizance thereafter, but before 
the sitting of the Court, lias I icon held to be insufficient. (140)

Where a provincial Legislature has provided that the provisions 
of the Criminal Code relating to summary convictions shall apply 
to appeals from summary convictions made under the laws of the 
provincial legislature, and has also enacted that no appeal in such 
cases shall lie unless an affidavit of merits be filed, such an affida
vit must be taken to be a condition precedent of the appeal, in ad
dition to those contained in section 7*50, notwithstanding the pro
visions of section 752. (141)

An ordinance of the N. W. Territories enacting that no appeal 
shall lie from a summary conviction under a territorial ordinance, 
unless the appellant shall, within the time limited for giving notice 
of appeal, make an affidavit, before the justice who tried the case, 
that he did not, by himself or otherwise, commit tire offence, is not 
ultra vires of the legislative assembly. Such enactment is not in
consistent with section 880 (now 750) of the Criminal Code made 
applicable to the Territories. The omission to make such affidavit 
within the time prescribed deprives the court, to which the appeal 
is given, of jurisdiction, and such omission cannot be waived so as 
to confer jurisdiction. (142)

On an appeal from a summary conviction, if it appear, on the 
face of the proceedings, that the statutory counditions precedent 
have not been complied with, the court must dismiss the appeal, 
although the point is not raised by the respondent. (143)

The grounds or reasons of appeail must under the above section 
750 (5) be served five clear days before the hearing ; or, if served 
later, the appeal is not lodged in due form, and should be dismiss
al. ill!)
Sec. 880. Sec. 751. Hearing of Appeal. The Court to which such 

appeal is made shall thereupon hear and de
termine the matter of appeal and make such 
order therein, with or without costs to either

(130) Slmidigton v. Colbournc, 4 Can. Or. Cas., 307.
(140) It. v. King, 4 Can. Or. Cas., 128.
(141) It. v. Mclxxxl. (No. 1), 0 Can. Or. Cas. 23.
(142) Oaviuiagh v. Meltanoyte, li Can. Or. Cas., 88.
(143) It. v. Dotivcr Mountain Miming & Milling Co., 10 Can. (Jr. Cas., 

400.
(144) It. v. Thornton, 11 (Jam. Or. Cas., 71. And see It. v. DoJiver 

Mountain Mining & Milling Co., supra.
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party, including costs of the court below, as 
seems meet to the court, and, in case of the 
dismissal of an appeal by the defendant, and 
the affirmance of the conviction or order, 
shall order and adjudge the appellant to be 
punished according to the conviction or to 
pay the amount adjudged by the said order, 
and to pay such costs as are awarded, and 
shall, if necessary, issue process for enforcing 
the judgment of the court.

2. In any case whore a deposit was made 
on appeal previously to the twentieth day of 
July in tin* year of our Lord one thousand 
nine hundred and five, if the conviction or 
order is affirmed, the court may order that 
the sum thereby adjudged to lie paid, to
gether with the costs of the conviction or 
order and the coats of appeal, shall he paid 
out of the money deposited, and that the 
residue, if any, shall be repaid to the appel
lant ; and if the conviction or order is quash
ed. the court shall order the money to he re
paid to tin* appellant.

3. The Court to which such apjieal is made 
shall have power, if necessary, from time to 
time, by order endorsed on the conviction or 
order, to adjourn the hearing of the appeal 
from one sitting to another, or others, of the 
said Court.

4. Whenever any conviction or order is 
quashed on appeal, the Clerk of the Peace 
or other proper officer shall forthwith en
dorse, on the conviction or order, a memo
randum that the same has been quaslied.

r>. Whenever anv copy or certificate of such 
conviction or order is made, a copy of such 
memorandum shall he added thereto, and 
shall, when certified under the hand of the 
Clerk of the Peace, or of the proper officer 
having tlie custody of the same, he sufficient 
evidence, in all courts and for all purposes, 
that the conviction or order has been quash
ed. (144o)

(144(7) The old section 880 Is made Into the two new sections 750 a ml 
751.
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If, when the appeal comes up for hearing, the appellant be sur
prised by the production of a conviction different from the copy 
previously delivered to him, lie may apply for time, and the appeal 
should be adjourned. (145)
8k». MSI. Sec. 752. Court appealed to absolute judge of facts 

and of law. When an appeal against any 
summary conviction or order has b en lodged 
in due form, and in compliance with the re
quirements of this part, the Court appealed 
to shall try, and shall be the absolute judge, 
as well of the facts as of the law, in respect 
to such conviction or order.

2. Any of the parties to tlic ap|>eal may 
call witnesses and adduce evidence, whether 
such witnesses were called or evidence ad
duced at the hearing before the Justice or 
not, either as to tlie credibility of any wit
ness, or as to any other fact material to the 
inquiry.

3. Any evidence taken before the justice 
at the hearing below, certified by the Justice, 
may be mul on such appeal, and shall! have 
the like force and effect as if the witness was 
there examined, if the Court appealed to is 
satisfied by affidavit or otherwise, that the 
personal presence of the witness cannot be 
obtained by any reasonable efforts.

Slightly changed in the wording. 
Sec. 882. Sec. 753. Appeals on matters of form. Unchanged. 
See. 883. Sec. 754. Judgment to be upon the merits.

Meaning unchanged.
An appeal from a summary conviction is in Ontario to be taken 

to the Court of General Sessions of the Peace sitting without a 
jury ; and section 881 (now 752) constituting such Court the 
absolute judge as well of the facts as of the law in respect of the 
conviction or decision appealed against is intra vires of the Do
minion Parliament. (146)

A statutory provision that the appellate court shall try the ap
peal without a jury i,s one relating to the procedure and not to the 
constitution of the Court. (147)

The decision of the Court of General Sessions or County Court 
in appeal from a summary conviction has been held to be final and

(14.1) It. v. Allen. 1.1 East. 3441.
(144$) It. v. Malloy, 4 Can. Or. Cos., 110.
(147) lb.
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conclusive, and that a superior court lias no jurisdiction to inter
fere by habeas cor /ms. ( 148)

A county court judge who has allowed an appeal from a sum
mary conviction under a statutory provision similar to section 754 
of the Code, and has the conviction, as invalid on its face,
without hearing further evidence and trying the case dc novo, can
not he compelled bv mandamus to re-open the ap|>oal for the pur
pose of hearing fresh evidence. (14!»)
Sec. 884. Sec. 755. Costs when appeal not prosecuted.

Unchanged in meaning.
It has been held that, where an appeal from a summary convic

tion is entered and prosecuted, but is dismissed on the ground that 
it was not lodged in due form, costs cannot be allowed against the 
appellant, and that the above section, 755, only applies when the 
appellant fails to proceed with his appeal, without abandoning it 
according to law. (150)

It has also been held, however, that the court to which an appeal 
might properly be taken from a summary conviction has jurisdic
tion to award costs to the respondent on quashing an appeal for 
want of jurisdiction through a defect in the notice of appeal. 
(151)
Sec. 885. Sec. 756. Proceedings when appeal fails.

Unchanged.
Sec. 888. Sec. 757. Conviction to be transmitted to Appeal 

Court. — Every Justice before whom anv 
person is summarily tried shall transmit 
the conviction or order to the Court to which 
the appeal is by this Part given, in and for 
the district, county or place wherein the of
fence is alleged to have been committed, be
fore the time when an appeal from such 
conviction or order may he heard, there to 
be kept by the proper officer among the rec
ords of the Court.

2. The conviction or order shall he pres
umed not to have been appealed against., un
til the contrary is shown.

3. Upon any indictment or information 
against any person for a subsequent offence, 
a copy of such conviction, certified by 
the proper officer of the Court, or proved

(148) It. v. Beamish 5 Can. Cr. Cas.. 388.
(140) Strain: v. OfJlntly. 8 Can. Cr. Cas.. 17.
(150) R. v. Ah Yin. (No. 2). 0 Can. Cr. Cas.. <M.
(151) R. v. the Dolliver Mountain Mining & Milling Co., supra.

9424
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to be a true copy, shall be sufficient evidence 
to prove a conviction for the former offence.

Altered ax Imre set forth.
4. In any case when a conviction or or

der is required by this Part after appeal to 
be enforced by any justice the clerk of the 
court to which the appeal was had or 
other proper officer shall remit such con
viction or order and all papers therewith 
sent to the court of appeal excepting any 
notice of intention to appeal and recogniz
ance to such justice to he by him proceeded 
upon as in such case directed by this Part.

Altered as here set forth.
Sec. 897. Sec. 758. Order as to costs. Unchanged.
Sec. 898. Sec. 759. Recovery of costs. (152)
Sec. 899. Sec. 760. Abandonment of appeal. Unchanged.

STATING A CASE.

See. 900. Sec. 761. Statement of case by justices for review. —
Any person aggrieved, the prosecutor or 
comjilainant ns well as the defendant, who de
sires to question a conviction, order, deter
mination or other proceeding of a Justice 
under this part, on the ground that it is 
erroneous in ppint of law. or is in excess of 
jurisdiction, may apply to such Justice to 
state and sign a case setting forth the facts 
of the case and the grounds on which the 
proceeding is cijuestioned, and if the Jus
tice declines to state the case, may apply to 
the Court for an order requiring the case to 
he stated.

2. The application shall be made and the 
case stated within such time and in such 
manner as is. from time to time, directed 
by rules or orders under section 576.
Taken from paragraphs 2 and «3 of the old 
section 900.

A case will not be granted upon a question of fact, hut only

(152) Meaning nmoluinig'oil : but tin- form of certificate of costs not 
having been paid Is now form 02 ; and the forms of distress and of com
mitment are forms 53 and 64.
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upon a question of law. The question as to the weight or suffi
ciency of the evidence is a question of fact; (153) hut a question 
as to whether there is am evidence at all, is a question of law. 
(154)

The question of law to lie decided, in order to be the subject of 
a case stated, must be one which strictly arises on the trial. (155)

Only questions of law which have first In-en raised before the 
magistrate, and which are specified in the formal ‘‘cast-” he has 
stated to the appellate court, are to be determined upon a stated 
case. (156)

Where, by rules of court a written request is required for a 
case stated by justices, such request must be in strict accordance 
with the above section 761. And where, hv such rules of Court, 
the request in writing must la- made within a limited time ami 
must ask that the facts of the case and the grounds on which the 
proceedings are questioned be set forth in the case stated, a re
quest which is in form a mere request to state and sign a case un
der the provisions of sub-section 2 of the above section is insuffi
cient. Objection may be taken on the hearing of the stated case 
to the invalidity of the request therefor, and, if allowed, the ap
peal must be " for want of jurisdiction. (157)

In the absence, in any province, of rules of court fixing the time 
within which a case shall be stated under the above section. 761, 
the proceeding by way of stated case may he prosecuted within a 
reasonable time after the order or ruling in question. The time 
limited for appeals from summary convictions has no application 
to a stated ease. (158)
Sec. 900. Sec. 762. Recognizance by applicant for a case. —

The appellant at the time of making such 
application, and before a case is stated and 
delivered to him by the Justice, shall in everv 
instance, enter into a recognizance before 
such Justice or some other Justice exercis
ing the same jurisdiction, with or without 
surety or sureties, and in such sum as to the 
Justice seems meet, conditioned to prose
cute his appeal without delay, and to sub
mit to the judgment, of the Court and pay

(153) It. v. McIntyre, :t Can. rr. Can.. 413; It. v. Lloyd, 1» <>. It., 352.
(154) It. v. Lloyd, svpra,
(155) It. v. Fa derma n, 1 Den.. 565: Morin v. It., 18 S. C. It.. 4<»7 But 

me. (as to discretion of court to hear an objection not takeii before the 
Justin). Simipeon v. Locke. 7 Can. Cr. Gas., 294.

(150) It. v. Nugent, 9 Oan. Cr. Cas., 1.
(157) It. v. Hanley. (No. 2), 10 Can. Cr. Cm* 3M.
(158) It. v. Ferguson, 11 Can. Cr. Cas., 277; 12 Ont. L. It.. 411.
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such costs as arc awarded by the same; ami 
the appellant shall, at the same time, ami 
before he shall Ik* entitled to have the cast- 
delivered to him. pay to the justice such 
fees as he is entitled to.

2. The ap|H‘llant, if then in custody, shall 
lie liberated u|*m the recognizance being 
further conditioned for his appearance be
fore the same justice, or such other justice 
as is then sitting, within ten days after the 
judgment of the court has been given, to 
abide such judgment, unless the judgment 
appealed against is reversed.
Taken from paragraph 4 of the old section.

A cash deposit cannot be accepted in lieu of recognizance on an 
appeal by wav of “stated «in*" from a summary oonviction. The 
recognizance required by this section, 7(»2 is a condition precedent 
to the jurisdiction of the court to hear the appeal. (159)
Sec. 900. Sec. 763. Refusal to state a case. — If the justice is 

of opinion that the application is merely 
frivolous, but not otherwise, he may refuse 
to state a ease, and shall on the request of 
the applicant sign and deliver to him a cer
tificate of such refusal: Provided that the 
justice shall not refuse to state a ease where 
the application for that purpose is made to 
him ny or under the direction of the At
torney General of Canada, or of any prov
ince.
Taken from paragraph 5 of the old section 
900.

Sec. 900. See. 764. Application to compel the stating of a case.
— Where the justice refuses to state a case, 
it shall be .lawful for the applicant to apply 
to the court, upon an affidavit of the facts, 
for a rule calling upon the justice, and a'so 
upon the res " to show cause why such 
case should not he stated : and such court 
may make such rule absolute, or discharge 
the application, with or without payment of 
costs, as to the court seems meet.

2. The justice upon being served with 
such rule absolute, shall state a case accord-

(lf>9) It. v. (ioleer. ff Can. Or. <Nm.. 1.54.

5834
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ingly, upon the appellant entering into such 
recognizance as hereinbefore provided.
Taken from paragraph ti of the old section 
VUO.

The ease should be so stated as to contain every question to be 
submitted for the opinion of the court: and it should be signed by 
th<‘ justice.

The case should lie drawn up bv the party asking for it; and a 
notice of a time and place for settling it should be served; and, 
when the case has been settled, a copy of it, as settled, together 
with notice of hearing thereon, should be served on the respon- 
dent.

The provision, in suction 87 of the British Columbia Summary 
Convictions Act, that the Apjxdlant shall, within three days after 
receiving the case stated, transmit it. to the District Registry, is a 
condition precedent to the jurisdiction of the Court to hear the 
appeal. (160)
Sec. 000. Sec. 765. Hearing of Case. The Court to which a case 

is transmitted shall hear and determine the 
question or questions of law arising thereon, 

. and shall thereupon affirm, reverse or mo
dify the conviction, order or determination 
in respect of which the case has been stated, 
or remit the matter to the justice with the 
opinion of the court thereon, and may make 
such other order in relation to the matter, 
and such orders asi to costs, as to the court 
seems fit; and all such orders shall be final 
and conclusive upon all parties.

2. No justice who states and delivers a 
case shall he liable to any costs in respect 
or by reason of such appeal against his de
termination.
Taken from paragraph 7 of the ohl section
000.

See. 000. Sec. 766. Amendment of case. — The court for the 
opinion of which a case is stated, shall have 
power, if it thinks tit. to cause the case to 
be sent back for amendment ; and thereupon 
the same shall Ihi amended accordingly, and 
judgment shall lu? delivered after it has been 
amended.

2. The authority and jurisdiction of the

(ICO) Cooksley v. Nakashiba, 5 Can. Or. Cas., 111.
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court for the opinion of which a case is 
stated may, subject to any rules and orders 
of court in relation thereto, be exercised by 
a judge of such court sitting in chambers 
and as well in vacation as in term time. 
Taken from paragraphs 8 ami 1) of the old 
section 000.

Sec. 900. Sec. 767. Enforcement by justice of confirmed con
viction. — After the decision of the court 
in relation to any case stated for their opi
nion, the justice in relation to whose deter
mination the case has been stated, or any 
other Justice exercising the same jurisdic
tion, shall have the same authority to en
force any conviction, order or determination 
which has been affirmed, amended or made 
by such court as the justice who originally 
decided the case would have had to enforce 
his determination if a case had not been 
stated.

2. If the court deems it pecessarv or ex
pedient any order of the court may be en
forced by its own process.
Taken from paragraphs 10 and 11 of the 
old section 900.

Sec. 900. Sec. 768. No certiorari required. — No writ of rcr- 
tiorari or other writ shall be required for 
the removal of any conviction, order or other 
determination in relation to which a case 
is stated as aforesaid, for obtaining the judg
ment or determination of a Superior Court 
on such case.
Taken from paragraph 12 of the old section 
900.

Sec. 900. Sec. 769. Statement of case precludes appeal. No 
case to be stated when no appeal allowed.
— Every person for whom a case is stated 
as aforesaid in respect of any determination 
of a justice from which he is entitled to an 
appeal under section 749, shall be taken to 
have abandoned his said right of appeal fi
nally and conclusively and to all intents and 
purposes.

2. Where, by any special Act, it is pro
vided that there shall he no appeal, from any
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conviction or order, no proceedings shall be 
taken to have a vase stated or signed as 
aforesaid in any case to which such provi
sion as to appeal in such special Act ap
plies.
Taken from paragraphs 14 and 15 of the 
old section 900.

If the point has already been brought before and been decided 
by the Court, it is res judicata, and will not be again entertained ' 
on a ease stated. (101)

The appellant, by obtaining a case to be stated, elects that mode 
of appeal and cannot revert to any other mode of appeal. (162)

On the quashing of a conviction, costs are given against the pro
secutor. (1G3)

Where an appeal, by wav of stated case, is abandoned or drop
ped, costs are ordered against the appellant. (164)

FEES.

Sec. 871. Sec. 770. Fees of justices or their clerks, of constables 
and of witnesses. Unchanged.

PART XVI.

SUMMARY TRIAL OF INDICTABLE OFFENCES.

Interpretation.
Sec. 782. Sec. 771. Definitions of “ Magistrate ”, “ Common 

gaol ’. and “ Property ”. — In this Part, 
unless the context otherwise requires, — 
(a) ‘ magistrate ’ means and includes,

(i) in the provinces of Ontario, Que
bec afnd Manitoba, any recorder, 
judge of a county court if a justice 
of the peace, commissioner of po
lice, judge of the sessions of the 
peace, and police magistrate, dis
trict magistrate or other function
ary or tribunal, invested by the 
proper legislative authority with 
power to do alone such acts as are

(161) It. v. St. John. 2 Jar., 46.
(162) Cooksley v. Toomaton Ootn. Can. Or. Cas., 26. 
(168) Venables v. Hardman, 1 E. & E., 7!).
(164) Omit her v. Boult, 1.1 Q. B. D.. 680.
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usually required to be* donc by two 
or more justices, and acting within 
tlio local limits of his or of its jur
isdiction,

(ii) in tin* provinces of Nova Scotia 
and New Brunswick, any recorder, 
judge of a county court, stipendia
ry magistrate or police magis’nite, 
acting within the I<xnil limita of 
his jurisdiction, and any commis
sioner of police and any function
ary, tribunal or person invested by 
the proper legislative authority 
with power to do alone such acts 
as are usually required to be done 
by two or more justices of the 
peace,

(iii) in tin- provinces of British Colum
bia and Prince Edward Island, 
any two justices sitting together, 
and any functionary or tribunal 
having the powers of two justices,

(iv) in the province of Saskatchewan or 
Alberta, a judge of any district 
court or any two justices or any 
police magistrate or other func
tionary or tribunal having the pow
ers of two justices, and acting with
in the local limits of his or its jur
isdiction,

(v) in the Northwest Territories, any 
stipendiary magistrate, any two 
justices sitting together and any 
functionary or tribunal having the 
powers of two justices,

(vi) in the Yukon Territory, any judge 
of the Teritoria! Court, any two 
justices sitting together and any 
functionary or tribunal having the 
powers of two justices,

(vii) in all the provinces, where the de
fendant is charged with any of the 
offences mentioned in paragraphs 
(a) and (f) of section seven hun
dred and seventy-three, any two 
justices sitting together;
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(It) ‘the common gaol or other place 
of confinement,’ in the case of any 
offender whose age at the time of 
his conviction does not, in the opi
nion of the magistrate, exceed six

teen years, includes any reforma
tory prison provided for the recep
tion of juvenile offenders in the 
province in which the conviction 
referred to takes place, and to 
which by the law of that province 
the offender may he sent; and,

(c ) ‘ property ' includes everything 
within the meaning of “ valuable 
security ” as defined by this Act.

2. In any case where the value of any va
luable security is necessary to lie determined 
it shall hi* reckoned in the manner prescrib
ed by section four.
Alien'd a* here set forth, and an amended by 
the 0 and * Ed. VII, c. 45, see. G).

One alteration is the making of the first part of paragraph (v) 
of subsection (//) of the old section into paragraph (vii) of the 
new section; while the remainder of paragraph (v) of subsection 
(a) of the old section is made into a new section, — 797, post ; 
which new section provides that when any of the offences mention
ed in paragraph (a) or paragraph ( f ) of section 773, post, is tried 
in any province, under the present Part, — XVI, — an apDeal 
lies from a conviction for the offence, in the same manner as from 
.summary convictions under Part XV, ante, with this exception, 
that, in the province of Saskatchewan or the province of Allierta, 
there is no appeal if the conviction be made by a judge of a Su
perior court.

A district magistrate in the province of Quebec may hold a sum
mary trial under this Part, hut only for the offences set out in 
section 773, post, and he does not possess the extended jurisdic
tion given to police and stipendiary magistrates by section 777, 
post. (165)

A district magistrate in the province of Quebec may hold a
sp.-edv trial” under Part XVII1 post ; but his jurisdiction in 

that respect, does not attach until the accused has either been com
mitted for trial at preliminary enquiry, or has been hailed to ap
peal for trial under section 696, ante. (166)

(105) It. v. Brockenrhlge. 7 C’-.m. Or. ('as.. 110; Que. Jivl. Rep., 12 
K. It.. 474

(100) lh.
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The statutory conditions upon which ' ion depends can
not he waived by the accused. ( 1G7)

A justice of the peace, not having tlv powers of two justices, 
has no jurisdiction to hold a summary trial under this Part. (1(18)

APPLICATION OF PART.

Sec. 808. See. 772. Part XVII not affected. — Nothing in this 
Part shall affect the provisions of Part 
XVII, and this Part shall not extend to per
sons punishable under that Part, so far as 
regards offences for which such persons may 
lie punished thereunder. (Kit))

JURISDICTION.

Sec. 783. Sec. 773. Offences dealt with under this Part. —
Whenever any, person is charged before a 
magistrate, —
(a) with theft or obtaining money or prop

erty by false pretenses, or unlawfully 
receiving stolen property, where the va
lue of the property docs not, in the 
judgment of the magistrate, exceed ten 
dollars ; or

(b) with attempt to commit theft; or
(r) with unlawfully wounding or inflicting 

grievous bodily harm upon anv other 
person, either with or without a weapon 
or instrument : or

(d) with indecent assault upon a male per
son whose age does not, in the opinion 
of the magistrate, exceed fourteen years 
when such assainit is of a nature which 
cannot, in the opinion of the magistrate, 
be sufficiently punished by a summary 
conviction before him under any other 
Part; or with indecent assault upon a 
female, not amounting, in the magis
trate’s opinion, to an assault with intent 
to commit a rape ; or

(107) lb.
(108) R. v. Vote, 8 Can. Or. Cas., 303.
(109) Taken from the latter ihalf of the old section 808.

■
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(r) with assaulting or obstrue ting any 
publie or peace officer engaged in the 
execution of his duty, or any person act
ing in aid of such officer; or

(f) with keeping or being an inmate or ha
bitual frequenter of any disorderly 
house, house of ill-fame or bawdy house ; 
or

(g) with any offence under section 235;
the magistrate may. subject to the subsequent 
provisions of this Part, hear and determine the 
charge in a summary wav.

Altered as here set forth. (170) 
A magistrate, upon the summary trial before him of a prisoner 

on a charge, under the above section, paragraph (a), of having 
committed theft, may convict him of the offence mentioned in pa
ragraph (h), of having attempted to commit theft. (171)

ft has recently l»een held, — disapproving of II. v. France. 
(172), and approving of Ex /tarte John Cook. (173), — that the 
term “disorderly house”, used in clause (f) of the above section, 
is to be governed by the statutory definition of that term, given in 
section 228. ante, and that it includes, not only a common bawdy 
house, but also a common gaming house and a common betting 
house, so that a police magistrate has jurisdiction to summarily 
try a charge of keeping a common gaming house, without the con
sent of the accused. (174)

A conviction itpon a summary trial by two justices, under the 
above eect ions *771 and 773, for keeping a disorderly house at a 
specified address, from the 3rd of May to the 3rd of November, 
is a bar, under a pica of autrefois convict, at a speedy trial of a 
charge under section 228 of keeping such a house on the 3rd of 
November only. (175)

Where the name of the accused, the place of the offence and the 
character of the offence are the same in the certificate of conviction 
produced in proof of a plea of autrefois convict and in the charge 
then being tried, it will be presumed that tin* accused is the party 
named in such certificate, without parol evidence of identity.(176) 

The extended jurisdiction by which magistrates, etc., are em-

(170) The prlncfciMU mitonnions are In submit Ions (r) niul («f),
(171) u. \. Morgan, S Can. Or. Cae,, 08.
(172) It. v. France, 1 (tan. Or. Can.. .121.
(17.1) Ex l>. John Cook, 3 Oui». Cr. Cae.. 72.
(174) It. v. Flynn. » Can. Cr. Can., .Vs>.
(17ft) It. v. (Mark, 1) Can. Cr. Cas., 12ft.
(17(1) th.



powered to summarily try the offence of being an inmate of a 
house of ill-fame and other offences, ami to iiiL|HW six months im
prisonment and a fine not exceeding $100, is not restricted as to that 
offence bv the fact that if the accused were prosecuted under the 
“summary convictions” olause,s of being a “vagrant,” by reason of 
being such inmate, the fine could not have exceeded $50 in addi
tion to six months imprisonment. (177)

A prosecution against the keeper of a common bawdy house may 
be brought either by indictment or under the Sum mar if Trials pro
cedure, or the keeper may be charged as a vagrant under The Sum
mary Convictions procedure, and neither the provision for sum
mary trial nor that for summary conviction abrogates the right 
of the Crown to bring an indictment. The different methods of 
procedure with the varying s, dependent upon the class oT
tribunal selected, arc not inconsistent but are alternative. (178) 
Sec. 784. Sec. 774. Absolute jurisdiction of magistrate in res

pect to houses of ill-fame. — The. jurisdic
tion of such Magistrate is absolute in the 
case of any person charged with keeping or 
being an inmate or habitual frequenter of 
any disorderly house, house of illfame or 
bawdy-house, and does not depend on the 
consent of the person charged tp be tried bv 
such Magistrate, nor shall such person be 
asked whether he consents to be so tried.

2. The provisions of this part sha'l not 
affect the absolute summary jurisdiction 
given to any justice or justices in any case 
bv any other Part of this Act. (170)

Sec. 784. Sec. 775. Absolute jurisdiction in Quebec and Mont
real as to seafaring person. — The jurisdic
tion of the Magistrate is absolute in the 
case of any person who, being a seafaring 
person and only transiently in Canada and 
having no permanent domicile therein, is 
charged, either within the city of Quebec as 
limited for the purpose of the police or
dinance, or within the city of Montreal as so 
limited, or in any other seaport citv or town 
in Canada where there is such Magistrate,

(177) Tt. v. Roberts, 4 Can. Or. Cas., 255.
(178) It. v. Sarah Smith. 9 Can. Or. Cas., 338; Can. Ann. I)lg„ (1905),

110.
(179) Tile three paragraphs («lightly altered of the old section 784) 

are made Into these three new sections, 774, 775 and 77(1.

0380
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with tliv commission therein of any of the of
fences in this Part previously ment ion.><1, an.I 
also in the ease of any other person charged 
with any such offence on the complaint of 
any such seafaring person whose testimony 
is essential to the proof of the offence.

2. Such jurisdiction docs not depend on 
the consent of any such person to be tried 
by the magistrate nor shall such person he 
asked whether he consents to he so tried. 
(179)

Sec. 784. Sec. 776. Jurisdiction absolute in certain provinces.
The jurisdiction of the magistrate in the 
provinces of British Columbia. Prince Ed
ward Island. Saskatchewan and Alberta and 
in the North West Territories and Yukon 
Territory under this Part, is absolute, with
out the consent of the party charged, ex
cept in cases coming within the provisions of 
section 777 and except in eases under 
sections 782 and 783, where the person 
charged is not a person who, under section 
775, can be tried summarily without his con
sent. (170)

Sec. 185. Sec. 777. Summary trial, in Ontario and in cities and 
towns elsewhere, of certain cases. — If any
person is charged, in the province of Onta
rio, before a police magistrate, or before a 
stipendiary magistrate in any county dis
trict or provisional county in such province 
with having committed any offence for which 
he may be tried at a court of general ses
sions of the peace, or if anv person is com
mitted to a gaol in the county, district or 
provisional county, under the warrant of a in
justice, for trial on a charge of being guilty 
of any such offence, such person may, with 
his own consent, be tried before such magis
trate. and may. if found guilty, be senten
ced bv the magistrate to the same punish
ment as he would have been liable to if he 
had been tried before the court of general 
sessions of the peace.

2. This section shall apply also to police 
and stipendiary magistrates of cities and

8



incorporated towns in every other part of 
Canada, and to recorders where they exercise 
judicial functions: Provided that when the 
magistrate has jurisdiction by virtue of this 
section only, no person shall be summarily 
tried thereunder without his own consent.

3. Sections seven hundred and eighty ami 
seven hundred and eighty-one do not ex
tend or apply to cases tried under this sec 
tion. Slightly changed, as here set forth. 

It has been held, in New Brunswick, that n police magistrate 
holding a commission for a county with a statutory jurisdiction in 
a city situate in such county is not a police magistrate of a city 
within the meaning of subsection 2 of this section, and that such 
county police magistrate has no jurisdiction to hold a “summary 
trial” under this Part (XVI) of the Code. (180)

This section, — 777, — comprises the summary trials of in
dictable offences (triable at General Sessions) other than those 
specifically mentioned in section 773 ante.

It has been held in New Brunswick that, although there are 
no courts of General Sessions except in Ontario, subsection 2 of 
this section, 777, is not, therefore, inoperative, but gives to a city 
or town magistrate, in other parts of Canada, the jurisdiction creat
ed for Ontario by the first paragrapITof the section: it being also 
held that it is within the legislative powers of a provincial legis
lature to enact that every pplice magistrate shall constitute a court 
with such jurisdiction as the Dominion Parliament confers or 
purports to confer or may hereafter confer upon him. (181)

A person accused of perjury may, with his own consent, be sum
marily tried before a police magistrate: and where a defendant 
sought and consented to be tried summarily under section 785, 
(now section 777), pleading “not guilty," and the magistrate 
heard the evidence, adjudicated summarily and dismissed the 
charge, it was held that the magistrate was right in afterwards re
fusing to bind the prosecutor over to prosecute an indictment 
against the defendant- under section (188 of the Code, ante; for, 
(sec section 784 post), tile magistrate has the right to determine 
before the defence is made whether he will try the cast1 summarily 
or not. (182)

A police magistrate of a city or town may, in a summary trial

(18U) R. v. Benner, 8 Cnn. Or. ('as., 308; 31 X. It. It.. «32.
(181) In re Vanvinl. (No. 1), 24 (’. L. T.. 2U1: 40 ('. L. J.. 400. .iff. 

(in Anneal, by the Supreme Court of Camilla), In Hr Vnnrlni, (No. 2). 
s Can. (Y. Cas.. 228 : 34 Can. 8. C. It., «21.

(182) It. v. Bums. (No. 2). 4 Can. Or. Cas.. .330; 1 Ont. L. R.. 341.
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for assault, under section «îî. impose the same punishment as is 
permitted on a conviction for that offence under indictment.(183)

PROCEDURE.

Sec. 18<>. See. 778. Proceedings on arraignment of accused. —
Whenever the Magistrate, before whom any 
person is charged as aforesaid, proposes to 
dispose of the case summarily under the 
provisions of this Part, such Magistrate, 
after ascertaining the nature and extent of 
the charge, but before the formal examina
tion of the witnesses for the prosecution, 
and before calling on the person charged for 
any statement which he wishes to make, 
shall state to such person the substance of 
the charge against him,

2. If the charge is not one that can be 
tried summarily without the consent of the 
accused, the magistrate shall then address to 
him these words, or words to the like effect:
* T)o you consent that the charge against you 
shall he tried by me, or do you desire that 
it shall be sent for trial by a Jury at the 
(naming the court at which it ran probably 
soon cat be tried)’

3. If the person charged consents to the 
charge being summarily tried and deter
mined as aforesaid, or if the power of the 
Magistrate to try it does not depend on the 
consent of the accused, the Magistrate shall 
reduce the charge to writing and read the 
same to such person, and shall then ask him 
whether he is guilty or not of such charge.

4. If the person charged confesses the 
charge, the Magistrate shall then proceed to 
pass such sentence upon him as by law may 
l>e passed in respect to such offence, subject 
to the provisions of this Act: but if the 
person charged says that he is not guilty, the * 
Magistrate shall then examine the witnesses 
for the prosecution, and when the examin
ation nas been completed, the Magistrate 
shall inquire of the person charged whether

(183) R. v. Rldehnugh, 7 ('an. Or. Cas., 340; 39 C. L. J., 488.
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he has any defence to make to such charge, 
and if he states that he has a defence the 
Magistrate shall hear such defence, and 
shall then proceed to dispose of the case 
summarily. Slightly altered.

The magistrate, in putting the accused to his election, must ex
pressly name the court at which the charge can probably be soonest 
heard ; and tin- fact that the accused is represented by counsel who 
was probably aware of the time of the next jury sittings does not 
abridge the magistrate’s statutory duty to, himself, inform the ac
cused ; nor is the right of the accused to be informed by the mag
istrate os to the next jury court waived, bv a statement of his coun
sel that he elects to be then and there tried by the magistrate. (184) 

A consent to “summary trial,” under the above section, when 
given, without the option of a jury trial being expressly stated to 
the accused, or without the accused being specifically informed of 
his right to a trial by jury, is invalid; and a prisoner held upon a 
conviction based upon such consent must be discharged upon habeas 
corpus. (185)

When the magistrate merely asks the accused, “How do you wish 
to l)e tried, — before me or before a jury?” the provisions of the 
above section are not complied with ; and the magistrate is without 
jurisdiction to hold a “Summarv Trial,” although the accused, in 
answer, consents to be tried by the magistrate. (18G)

In a Nova Scotia case, in which the defendants were convicted, 
before a magistrate having the powers of two justices, of the of
fence, — (mentioned in the old section 144, subsection 2 (a), now 
section 169 of the Code), — of resisting a peace officer in the ex- 
«•ution of his duty, it was held that such magistrate can try the 
charge only under the Part relating to “summary trials of indict
able offences,” and not under the Part relating to “summarv con
victions,” and that, in order for such magistrate to try the charge, 
the accused must elect that mode of trial under section 778 ; and 
an order was made discharging the prisoners. (187)

Upon a summary trial under this Part, where the consent of the 
accused is essential to the jurisdiction, the charge upon which the 
accused has elected that mode ot trial cannot be enlarged or extend
ed by amendment, without giving him the right to re-elect. (188)

(184) It. v. Walsh. 40 C. L. J.. 270; 8 Cnn. Cr. Cas.. 101 ; 7 Ont. L. 
It.. 140.

(185) It. v. Shepherd. 0 Can. Cr. Cn.«.. 4C.°.; II. v. Conway, 7 Can. 
Or. Cas.. 120.

(180) It. v. Walsh, supra.
(187) It. v. Carmichael, 7 Can. Cr. Cas.. 107; It. v. Crossen, 3 Can. 

Cr. Gas., 152. followed.
(188) It. v. WaJleh, supra.
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It lias been held in Nova Scotia that an information charging 
the accused with being “the keeper of a disorderly house, namely, 
a common bawdy house.” must be taken to be a charge under ac
tion 1118 (now section 228) of the Code for the indictable offence 
of keeping a common bawdy house, and that it Is not cognizable 
under the special jurisdiction given to magistrates bv section 
« «3 (/), because not laid in the exact language of the latter ac
tion, and that such charge could not be summarily tried by a city 
stipendiary magistrate without the consent of the accused under 
section 775. (189)

Upon a summary trial with consent upon a charge of assault 
occasioning bodily harm, the magistrate may convict of the leaser 
offence of common assault. Sec. 713 (now 951) of the Code ap
plies to summary trials as well as to trials upon an indictment. 
The word “count” as used in the old section 3 (1), — now section 
2 (lb), — and in section 951 includes an information before a 
justice for an indictable offence. (190)

The offence of carnal knowledge of a girl under fourteen includes 
the lesser offence of indecent assault; and a police magistrate try
ing an accused, with his consent, summarily, upon the greater 
charge of carnal knowledge, has the game power to convict of the 
lesser offence as a Court of General Sessions would have upon a 
triad under an indictment. (191)

Sec. 779. Proceedings when accused is a minor of 
about sixteen. Whenever the person charged 
appears to be of, or about, or under the age 
of sixteen years, and is not represented by 
counsel present at the time, the magistrate 
shall not proceed under the last preceding 
section without first asking the person 
charged what his age is.

2. If such person then stab's his age as 
being sixteen years or less, the magistrate 
shall defer any further action, and shall at 
once cause notice tq he given to the parent 
or parents of such person, living in the 
province, if any, or if he has no such parents, 
or if his parents are unknown, then to the 
guardian or householder, if any. with whom 
he ordinarily resides, of such person having

(ISO) It. v. Keeping. 4 Can. Cr. Cas.. 404.
( 190) It. v. Jftni<-s Coolen. 7 (’an. Cr. ('as.. 522; It. v. Frank Coolem, 

S Can. Cr. ('as.. 157. See It. v. Oliver. 30 L. J., M. C., 12; It. v. Morgan, 
(No. 2). 5 Can. Cr. Cas.. 272.

(101) It. v. Cameron. 4 Can. Cr. Cas., 385.
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been so chargeai, and of the time and place 
when such person will be called on to make 
his election as to whether he will be tried by 
the said magistrate.

3. Such notice shall allow reasonable time 
for the said parents, guardian or house
holder to be present and advise the said per
son charged before he is called on to so elect.

4. At the time fixed by such notice, or if 
it appears to the satisfaction of the magis
trate that there is no person for whom notice 
is provided as aforesaid, or that all reason
able means to give such notice have been 
taken without success, then, at the earliest 
convenient time, the magistrate shall proceed 
as in the last preceding section provided.

5. If any person notified as aforesaid is 
present at the time so fixed, the magistrate 
shaill afford him an opportunity to advise the 
person charged before he is called upon to 
elect.

G. The notice provided for by this section 
may Ik* given by registered letter, if the per
son to be notified does not reside in the city, 
town or municipality where the proceedings 
are had. Added.

See. 787. See. 780. Punishment on conviction of offences under 
(a) or (b) of section 773. In the ease of an 
offence charged under paragraph (a) or (b) 
of section 773, tin* magistrate, after hearing 
the whole ease for the prosecution and for 
the defence shall, if he finds the charge prov
ed, convict the person charged and commit 
him to the common gaol or other place of 
confinement, there to In* imprisoned, with or 
without hard labor, for any term not exceed
ing six months. Slightly altered.

S<-c. 788. Sec. 781. Punishment on conviction of an offence un
der (c), (d), (e), (f), (g), (h), or (i) of 
section 773. In any case summarily tried 
under paragraphs (c), (d), (c), (/'), (y). 
(/#), or (i) of section 773, if .the magistrate 
finds the charge proved, he may convict the 
person charged and commit him to tlu* com
mon gaol or other place of confinement, there

230

2nd Khit.
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to lx- imprisoned, with or without hard 
labour, for any term not exceeding six 
months, or may condemn him. to pay a fine 
not exceeding, with the costs in the case, one 
hundred dollars, or to both fipe and impris
onment not exceeding the said sum and 
term.

2. Such fine may !>e levied by warrant of 
distress under the hand ami seal of the Mag
istrate, or the person convicted may Ik* con
demned, in addition to any other imprison
ment on the same conviction, to be committed 
to the common gaol or other place of confine
ment for a further term not exceeding six 
months, unless such fine is sooner paid.

Slightly altered, as here set forth. 
Where, — under the 33-33 Vic., c. 33, sec. 17, (which was to the 

same effect as section 7«S 1 of the Criminal Code), — a prisoner was 
condemned to both fine and imprisonment, it was decided that hard 
labor could not be added to the sentence. (192)

A conviction, (upon a summary trial of an indictable offence), 
whereby it is adjudged that, in addition to the imprisonment or
dered, the accused “do pay a fine of $5, to he paid and applied ac
cording to law,” is invalid, for want of any adjudication of for
feiture of the fine, and the accused imprisoned under a warrant of 
commitment based thereon should l>e discharged. (193)

Whore the sentenre imposed upon a summary trial by consent 
before a city stipendiary magistrate, for common assault, was, in 
the first instance, three months imprisonment without mention of 
hard lalxir ami tin* minute of adjudication did not include hard 
labor, a formal conviction, including hard labor, and a commit
ment thereon in similar terms are invalid, and the accused will be 
discharged on habeas corpus. (194)

Where a conviction, made by a City Police or Stipendiary Mag
istrate. for being an inmat*- of a disorderly house follows the Code 
form WW, (now form 32), and does not recite that the accused 
was charged before him in the words of form QQ, (now form 55), 
tin- inference is that, the prosecution is brought under the vagrancy 
clauses of the Code, and not under the Sum man/ Trials of Indict
able Offences Procedure. (195)

(102) Ew p. Letfetnnre, and /:./• />. Dufresne, 3 L. N„ 258.
(103) K. v. Burtress, 3 Can. rr. Cas., à:Hi. Anil see It. v. Crowell. - 

Cnn. Cr. Cas.. 34.
^(194) E.r />. Carmichael, 8 Can. Or. Cas., 19: Can. Ann. Dig.. (1904). 

(19.1) It. v. Carter el at.. .1 Can. Cr. Cas.. 401.
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Where the proceedings are taken under the Summary Comic- 
Hons Procedure, a conviction inflicting a punishment i'n excess of 
that authorised on summary conviction cannot be supported, — in 
habeas corpus proceedings, — as a conviction on summary trial of 
an indictable offence, under which the .punishment inflicted is au
thorized, notwithstanding that the magistrate was one authorized 
to hold a summary trial of an indictable offence, and that the of
fence was of the class for which the consent to triad is dispensed 
with by statute. (19G)
Sec. 789. Sec. 782. Procedure when the theft, or false pretense 

or receiving is in respect of property ex
ceeding ten dollars. When any jierson is 
charged before a Magistrate with theft or 
with having obtained property by false pre
tenses, or with having unlawfully received 
stolen property, and the value of the proper
ty stolen, obtained or received exceeds ten 
dollars, and the evidence in support of the 
prosecution is, in the opinion of the magis
trate. sufficient to put the person on his trial 
for the offence charged, such magistrate, if 
the case appears to him to be one which may 
properly be disposed of in a summary way, 
shall reduce the charge to writing, and shall 
read it to the said person, and, unless such 
person is one who, under section 775, can lie 
tried summarily without his consent, shat! 
then put to him the question mentioned in 
section 778, and shall explain to him that 
he is not obliged to plead or answer before 
such magistrate, and that if he does not 
plead or answer before him, he will be com
mitted for trial in the usual course.

Slightly altered, as here set forth. 
&■<*. 790. Sec. 783. Punishment on plea of guilty ; and as to 

plea of not guilty. If the person charged as 
mentioned in the next preceding section 
consents to be tried bv the Magistrate, the 
Magistrate shall then ask him whether he is 
guilty or not guilty of the charge, and if 
such person says that he is guilty, the Mag
istrate shall then cause a plea of guilty to 
be entered upon the proceedings, and sen-

(190) lb.
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teucu him to the same punishment as he 
would have been liable to if he had been con
victed upon indictment in the ordinary way ; 
and if lie says that he is not guilty, lie shall 
be remanded to jail to await his trial before 
him in the usual course. Unchanged.

A magistrate under section 771, ante, authorized to hold a sum
mary trial by consent for theft of property exceeding $10 in value, 
but not being a police or stipendiary magistrate of a city or town 
having the additional jurisdiction conferred by section 777, ante, 
must lirst proceed with the charge as on a preliminary enquiry un
til it is ascertained whether or not the evidence for the prosecution 
is sufficient to put the accused on his trial. If the magistrate is 
then of opinion that the evidence for the prosecution is sufficient 
to put the accused on his trial, and that the case is a proper one 
to be dis-posed of summarily, he may proceed with a summary trial 
under the above section 782. (196a)

Where, on a charge of theft of property of a value exceeding $10, 
the accused consented to a summary trial before a city stipendiary 
magistrate, in Nova Scotia, it was held that such magistrate was 
not bound to remand the accused to gaol, upon his pleading “not 
guilty,” but that, apart from the above section, (783), lie had jur
isdiction, under section 777, ante, to try the charge, and on convic
tion, to impose the same punishment as might be imposed in On
tario by a Court of General Sessions. (197)
See. 791. See. 784. Magistrate may decide not to proceed sum

marily. Unchanged.
Sec. 792. See. 785. Election of trial by jury to be stated on 

warrant of committal. If, when his consent 
is necessary, the person charged elects to be 
tried before a jury, the magistrate shall pro
ceed to hold a preliminary inquiry as provid
ed in Parts XIII. and XIV., and if the per
son charged is committed for trial, shall 
state in the warrant of committal the fact 
of such election having been made.

Slight/;/ altered, as here set forth. 
Full defence allowed. Unchanged.
Proceeding in open court. Unchanged.

Sec. 788. Procuring attendance of witnesses.
Meaning unchanged.

Sec. 789. Service of summons for witness.
Meaning unchanged.

Sec. 793. Sec. 786.
See. 794. Sec. 787.
See. 793. Sec. 788.

Sec. 796. Sec. 789.

(ltMUt) It. v. Williams. 10 Can. Or. Cas.. 330; 11 B. C. R., 351. 
(107) It. v. Bowers, (No. 2), 0 Can. Cr. Cas., 204.
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See. 797. See. 790. Dismissal of charge. Meaning unchanged.
Sv<\ 798. S<v. 791. Effect of conviction. Unrhanged.
Stv. 799. Sec. 792. Certificate of dismissal or conviction.

Unchanged.
Sec. SOU. Proceeding not to be void for defect in

fv-m. Omitted.
See. 801. Sec. 793. Result of hearing to be filed in Court of

Sessions. —The Magistrate adjudicating un
der the provisions of this part shall tran
smit the conviction, or a duplicate of the 
certificate of dismissal, with the written 
charge, the depositions of witnesses for tin* 
prosecution and for the defence, and the 
statement of the accused, to the clerk of the 
peace or other proper officer for the district, 
city, county or place wherein the offence was 
committed, there to be kept by the proper 
officer among the records of the general or 
quarter sessions of the peace or of any com t 
discharging the functions of a court of gen
eral or quarter sessions of the peace. (198)

Sec 802 Sec. 794. Evidence of conviction or dismissal.
Unchanged.

See 803. Sec. 795. Restitution of property. Unchanged.
See 801 Sec. 796. Remand by a justice of a person for trial 

before a magistrate. — Whenever any per
son is charged before any justice or justices, 
with any offence mentioned in section seven 
hundred and seventy-three, and in the opin
ion of such justice or justices the case is 
proper to lx* disposed of summarily by a mag
istrate, as in this Part provided, the justice 
or justices before whom such person is so 
charged may, if he or they see fit, remand 
such person for trial before the nearest mag
istrate in like manner in all respects as a 
justice or justices are authorized to commit 
an accused person for trial at any court : 
Provided that no justice or justices, in any 
province, shall so remand any person for 
trial before any magistrate in any other 
province.

2. Any person so remanded for trial before
(198) Unchanged, except by the omission of par. 2 of the old sec

tion 801.
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a magistrate in any city, may be examined 
and dealt with by the said magistrate or any 
other magistrate in the same city.

Sec. 8U5. Non-appearance of person under recog
nizance. Omitted here. ( 1 DU )

Sec. »82. Sec. 797. Appeal in respect of offences mentioned in 
(a) or (f) of section 773. When any of the 
offences mentioned in paragraphs (a) or (/) 
of section seven hundred and seventy-three 
is tried in any of the provinces under this 
Part an appeal shall lie from a conviction 
for the offence in the same manner as from 
summary convictions under Part XV., and 
all provisions of that Part relating to appeals 
shall apply to every such appeal : Provided 
that in the province of Saskatchewan or Al
berta there shall be no appeal if the convic
tion is made by a judge of a superior 
Part. (200)

Sec. 808. Sec. 798. Certain provisions not applicable to this 
Part. Except as specially provided for in the 
two last preceding sections, neither the pro
visions of this Act relating to preliminary 
enquiries before justice», nor of Part XV, 
shall apply to any proceedings under this 
Part. (201)

Sec. 807. Sec. 799. Forms to be used. A conviction or certificate 
of dismissal under this Part may be in the 
form 53, 5o, or 57 applicable to the case or 
to the like effect ; and whenever the nature 
of the case requires it, such forms may be 
altered by omitting the words stating the 
consent of the person to lx> tried before the 
magistrate, and by adding the requisite 
words, stating the fine imposed, if any, and 
the imprisonment, if any, to which the per
son convicted is to l>e subjected, if the fine 
is not sooner paid.

Sliyhtljl altered, a# here set forth.
(109) Out of the substance of section SOT», of section 878 and of imr- 

agrnph 13 of section 000 of the old Code, a new section, — 1097, post,— 
is formed.

(200) Taken (with some alterations) from par. (v.) of subeee. (a) of 
the old section 782.

(201) Taken from the old section 808, with alterations as Itéré set 
forth.
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PART XVII.

TRIAL OF JUVENILE OFFENDERS FOR INDICTABLE OFFENCES.

Interpretation.

See. 809. Sec. 800. Definition!. In this Part, unless the context 
otherwise requires, —
(a) ‘ two or more justices,’ or ‘ the justices,’

includes,
(i) in the provinces of Ontario and 

Manitoba, any judge of the county 
court being a justice, police mag
istrate or stipendiary magistrate, 
or any two justices, acting within 
the limits of their respective juris
dictions,

(ii) in the province of Quel>cc, any 
two or more justices, tin* ahernf 
of any district, except Montreal 
and Quebec, the deputy sheriff of 
Gaspé, and any recorder, judge of 
the sessions of the peace, police 
magistrate, district magistrate or 
stipendiary magistrate, acting 
within the limits of their respect
ive jurisdictions.

(iii) in the provinces of Nova Scotia, 
New Brunswick, Prince Edward 
Island a'nd British Columbia, any 
functionary or tribunal invested 
by the proper legislative authority 
with power to do acts usually re
quired to be done by two or more 
justivs,

(iv) in the provinces of Saskatchewan 
and Alberta, a judge of any dis
trict court, or any two justices or 
any police magistrate or other 
functionary or tribunal having the 
powers of two justices and acting 
within the local limits of his or 
its jurisdiction.



TH K <'NI MIX AL CODE 23 r

Rkviski» Stati tkk ltillh

(v) in the Northwest Territories, any 
stipendiary magistrate, any two 
justices sitting together, and any 
functionary or tribunal having the 
powers of two justices, aud

(vi) in the Yukon Territory, any judge 
of the Territorial Court, any two 
justices sitting together, and any 
functionary or tribunal having the 
powers of two justices ;

(6) ‘the common gaol or other place of 
confinement ’ includes any reformatory 
prison provided for the reception of ju
venile offenders in the province in which 
tlie conviction referred to takes place, 
and to which, by the law of that prov
ince, the offender may be sent.
Altered, as here set forth. (And amend- 
cd by the 6 and 7 Ed. VII, c. 45, sec. 6, 
subset■. (f)).

APPLICATION OF THIS PART.

Sec. 829. Sec. 801. Not to apply to certain offences in British 
Columbia or Prince Edward Island. — The
provisions of this Part shall not apply to any 
offence committed in the Province of Brit
ish Columbia or Prince Edward Island, pun
ishable by imprisonment for two years and 
upwards; and in such provinces it shall not 
be necessary to transmit any recognizance 
to the clerk of the peace or other proper of
ficer. Altered, as here set forth.

JURISDICTION.

Sec. 810. Sec. 802. Theft by person not over sixteen. Punish
ment. Unchanged.

Sec. 830. Sec. 803. No imprisonment, under this Part, in re
formatory in Ontario. Unchanged.

See. 831. Sec. 804. Not to prevent summary conviction of any 
person triable under this Part. Unchanged.

PROCEDURE.

Sec. 811. Sec. 805. Procuring appearance of Accused. When
ever any person whose age is alleged not to
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exceed sixteen years, is charged with anv 
offence mentioned in section 80*, on the oath 
of u credible witness before any justice, such 
justice may issue his summons or warrant 
to summon or to apprehend the person so 
charged, to appear before any two justices, 
at a time and place to l>e named in such sum
mons or warrant.

Slightly altered, as here set forth.
Sec. 81*. Hoc. 806. Remand of accused. Uni hanged.
Sec. 813. Sec. 807. Accused to elect how to be tried. The jus

tices before whom any person is charged and 
proceeded against under the provisions of 
this Part before, such person is asked whether 
he has any cause to allow why he should not 
lie convicted, shall sav to the person so char
ged, those words, or words to the like effect ;

“ We shall have to hear what you wish to 
sav in answeè to the charge against you ; but 
if you wish to be tried by a Jury, you must 
object now to our deciding upon it at once.”

*. And if such person, or a parent or 
guardian of such person, then objects, no fur
ther proceedings shall be had under the pro
visions of this part; hut the justices may 
deal with the case according to the provisions 
set out in Parts XI11 and XIV as if the ac
cused were before them thereunder.

Altered, as here set forth.
Hoc. 814. Sec. 808. When Accused shall not be tried summarily.

If the justices are of opinion, before the per
son charged has made his defence, that the 
charge is, from any circumstance, a fit sub
ject for prosecution by indictment, or if the 
person charged, upon being called upon to 
answer the charge, objects to the case being 
summarily disposed of under the provisions 
of this Part, the uistices shall not deal with 
it summarily, but may proceed to hold a 
preliminary inquiry as provided for in Parts 
XIII. and XIV.

*. In case the accused has elected to be 
tried by a jury, the justices shall state in 
the warrant of commitment the fact of such 
election having been made.

Altered, as here set forth.
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Sec. SIA. 
Soc. su». 
Soc. 817.

Sec. 818. 
Sec*. 819.

Sec. 820.

Sec*. 821. 
Sec. 822.

Soc. 823. 
Sec. 824. 
Sec. 825.

Soc. 82G. 
Sec. 828.

Sec. “

Sec. 809. Summons to witness. Mean hi y unchanged.
Se<*. 810. Binding over witness. Unchanged.
Sec. 811. Warrant when witness disobeys summons.

Uucli nged.
See. 812. Service of summons. Via hanged.
Sec. 813. Discharge of Accused. If the justices upon 

the hearing of the case* deem the offence not 
proved, or that it is not expedient to inflict 
any punishment, they shall dismiss the per
son charged, and make out ami deliver to 
him a certificate in the form 58, or to the 
dike effect, under the hands of such justices, 
stating the fact of such dismissal : Provided 
that if the dismissal shall be on account only 
of it being deemed inexpedient to inflict ativ 
punishment the accused shall be discharged 
only on his finding sureties for his good be
haviour. Altered, as here net forth.

Sec. 814. Form of conviction. The justices before 
whom any person is summarily convicted of 
any offence in this Part previously mention
ed may cause the conviction to be drawn up 
in. Form*59, or in any other form to the same 
effect, and the conviction shall be good and 
effectual to all intents and purposes. (202)

Sec. 815. Further proceeding barred. Unchanged.
Sec. 816. Conviction and recognizances to be filed.

Unchanged.
Quarterly Returns. Omitted here.

Sec. 817. Restitution of property. Unchanged.
Sec. 818. Proceedings when penalty not paid.

U nchanged.
Sec. 819. Costs. Meaning unchanged.
Sec. 820. Costs to be certified by Justice.

Meaning unchanged’. (203)
Sec. 821. Order for payment.

Meaning unchanged. (203)

(20*2) The second paragraph of the old section 820 Is here omitted. 
(203) Except that the old section, 828. is divided into two sections, 

82U and 821.
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PART XVIII.

SPEEDY TRIALS OF INDICTABLE OFFENCES.

Application of thin Part.

See. 702. See. 822. The provisions of this Part do not apply 
to the Northwest Territories or the Yukon 
Territory.
Altered, as here set forth, and as amended 
by ti and 7 Ed. 17/, c. 45, sec. (> (d),it beiiuj 
declared, however, by sec. 7 of this Act that 
it shall come into force as to Saskatchewan 
and Alberta only upon proclamation of the 
Governor General).

Interpretation.

See. «03. See. 823. Definitions of “Judge” and of “ County 
Attorney ” or “ Clerk of the Peace.” In this 
Part, unless the context otherwise requires.— 
(a) the expression “Judge” means and in

cludes.—
(i) in the province of Ontario any 

judge of a county or district court, 
junior judge or deputy judge au
thorized to act as chairman of the 
general sessions of the peace.

(ii) in the province of QucImx*. in any 
district wherein there is a judge 
of the sessions of the peace, such 
judge of sessions, and, in any dis
trict wherein there is no judge of 
the sessions of the peace but Avliere- 
in there is a district magistrate, 
such district magistrate, and, in 
any district wherein there is no 
judge of sessions of the peace and 
no district magistrate, any judge 
of the sessions of the peace, or the 
sheriff of such district.

(iii) in each of the provinces of Nova 
Scotia, New Brunswick and Prince 
Edward Island, any judge of a 
county court.
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(iv) in tlie province ol' Manitoba, the 
chief justice or a puisne judge of 
the Court of King’s Bench, or any 
judge of a county court.

(v) in the province of British Colum
bia, the chief justice or a puisne 
judge of tlie Supreme Court, or 
any judge of a county court.

(vi) in the provinces of Saskatchewan 
and Alberta, a judge of the Su
preme Court or of any district 
court.

(6) ‘ county attorney ’ or ‘clerk of the peace* 
includes, in the province of Ontario, the 
County Crown Attorney, in tlie prov
inces of Nova Scotia and Prince Ed
ward Island, any clerk of a county 
court, and, in the province of Manitoba, 
any Crown Attorney, the prothonotary 
of the Court of King's Bench, and any 
deputy prothonotary thereof, any deputy 
clerk of tlie i>vace, and tlie deputy clerk 
of the Crown and pleas for anv district 
in the said province, and. in the prov
inces of Saskatchewan and Alberta, any 
local registrar, clerk or deputy clerk of 
the Supreme Court of the province or 
any clerk or acting clerk of a district 
court or any j>erson coinducting under 
proper authority the Crown business of 
the court. (As amended l the Criminal 
Code Amendment Act, 1907, c. 8, and, 
as added to by the G and 7 Ed. VII, c. 
•I’d, see. G. subsec. (e); it being declar
ed, however, bg sec. 7 of the latter Act 
that that Act shall come into force as 
to Saskatchewan and Alberta only upon 
proclamation of the Governor in Coun
cil).

JURISDICTION.

Sec. T64. Sec. 824. Judge is a Court of Record. (203a)
(308a) Amended toy eec. 0 (/) of 0 «ml 7 Ed. VII, v. 45, so ns to make 

smell court the County Court Judge’s Criminal Court hi every province 
of Canada except the provinces of Quetoec, Saskatchewan and AHmvtn.



2x1» Huit. Rkviski» Statitkk 1906 Rkmakks

See. <05. See. 825. Offences triable under this Part, by consent.
Every person committed to gaol for trial on 
a charge of being guilty of any of the of
fences which are enumerated in section 582, 
as being within the jurisdiction of the gen
eral or quarter sessions of the peace, may, 
with hie own consent, be tried in any prov
ince in Canada, and, if convicted, sentenced 
by the judge.

2. An entry shall be made of such consent 
at the time the same is given.

3. Such trial shall be had under and ac
cording to the provisions of this Part out of 
sessions and out of the regular term or sitt
ings of the court, and whether the court be
fore which, but for such consent, the said per
son \Vould be triable for the offence charged 
or the grand jury thereof is or is not then 
in session.

4. A person who has been bound over by a 
justice or justices under the provisions of sec
tion six hundred and ninety-six, and has 
been surrendered by his sureties, and is in 
custody on the charge, or who is otherwise 
in custody awaiting trial on the charge, shall 
be deemed to be committed for trial within 
the meaning of this section. (As amended by 
ti and Î Ed. 17/, c. 45, see. 6 (y) )

It has been held, in the province of Quebec, that the election of 
a speedy trial by a person, — who, at the preliminary enquiry, was 
bailed to appear for trial, — must take place before a true bill 
has been found by the Grand Jury and filed of record in tin- jury 
court, ami that, unless so made, the jury court will have exclusive 
jurisdiction; that jurisdiction to hold a speedy trial is strictly 
limited by the terms of the above section, 825, and is only conferr
ed where the accused has been committed to gaol for trial or is 
irtherwise in custody awaiting a trial on the charge against 
him. (204) It has also been held that, in order to waive trial by 
jury and to elect to Ik* tried bv a Judge having jurisdiction under 
the Speedy Trials clauses, an information must have Ix-en laid l*> 
fore a justice of the. peace, a preliminary enquiry must have been 
had, definitions containing evidence concerning the offence charged

(SU) It. v. Koroleiwky, <t Can. Cr. Cas., 524; Que. Jod. Rev., 12 K. 
It.. .‘VJI. See R. v. Weiier, infra.
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must haw boon taken, and the accused must have been eommittv<l 
for trial. (205)

PROCEDURE.
See. «(Hi. Sec. 826. Sheriff to notify judge after committal of 

accused. Notice to prosecuting officer when 
judge does not reside in county, i’neliantjnl. 

See. «01. Sec. 827. Arraignment. The judge or such prosecut
ing officer upon having obtained the deposi
tions on which the prisoner was so committ
ed, shall state to him,—
(«) that he is charged with the offence, de

scribing it;
(b) that lie has tlie option to be forthwith 

tru'd before a judge without the inter
vention of a jury, or to remain in custo
dy or under hail, as the court decides, to 
he tried in the ordinary way by the 
court having criminal jurisdiction.

2. If the prisoner has been brought before 
the prosecuting officer, and consents to be 
tried hv the judge, without a jury, such pros
ecuting officer shall forthwith inform the 
judge, and the judge shall thereupon fix an 
early day for the trial and communicate the 
same to the prosecuting officer.

3. In such case or if the prisoner has been 
brought before the judge and consents to Ik* 
tried by him without a jury, tlie prosecuting 
officer shall prefer the charge against him 
for which lie has been committed for trial, 
and if, U|M>n I icing arraigned upon the charge, 
the prisoner pleads guilty, the prosecuting 
officer shall draw up a record as nearly as 
may he in form 00.

4. Such plea shall be entered on the record, 
and the judge shall pass the sentence of the 
law on such prisoner, which shall have the 
same force and effect as if passed by a court 
having jurisdiction to trv the offence in the 
ordinary way.

Altered, as here set forth. (200)
(lie.) It. v. Wetter, <pie. .Iml. ltep.. 12 K. B :«rt; (I Can. Cr. On*.. 4<mi.
(20U) The new section, K27. is taken from paragraphs 1. 2 nml :$ of 

the old wMlion 707, — paragraphs 4 and 5 tliereof being made into sec
tion N2S. iiifru.
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An flection for speedy trial, under this Part, must be a general 
one to be tried by a judge having jurisdiction, and is invalid, if 
restricted to trial only by the judge before whom the arraignment 
takes place. (207)

The waiver by the accused, upon a preliminary enquiry, of the 
taking of depositions, and his consent to be committed for trial, 
without any depositions, deprive him of the right of speedy trial, 
as the charge must, under section 827 txi stated to the accused from 
the depositions on which he was committed. (208)

A prisoner, who, — after being committed for trial, — has elect
ed in favor of a speedy trial, but who breaks gaol before a day for 
such trial has l>een fixed, may, on his re-capture, claim the right to 
a speedy trial for the offence for which he was committed for trial, 
notwithstanding that the Grand Jury has, in the meantime, found 
an indictment against him for such offence ; but, where, without 
a preliminary enquiry, an indictment, for the offence of breaking 
gaol, has been found against the accused, ho cannot elect for a 
speedy trial, without a jury, upon the charge of breaking 
gaol. (208a)

After a committal for trial at the instance of the Crown upon a 
charge of manslaughter and arraignment thereon under the speedy 
trials clauses and election of the accused for speedy trial without a 
jury, the proceedings in the County Court Judge's Criminal Court 
will not be stayed at the instance of the Crown to enable a charge 
of murder to he substituted. (200)

It has been held, in N,ova Scotia, that where an accused has been 
committed to gaol for trial upon a charge which is within the jur
isdiction of a County Court Judge’s Criminal Court, under the 
speedy trials clauses, the jurisdiction of that court, in regard to 
the charge llaid, is not ousted by the fact that a more serious offence, 
(which that court cannot try), is disclosed by the depositions upon 
which the charge was founded. (210) In British Columbia, how
ever, it has sinco boon held that, — after a commitment upon a 
charge of unlawful assault with intent to carnally know, — the 
accused cannot insist upon a trial without a jury, under the Speedy 
Trials clauses, if the Crown express an intention of indicting him 
for an attempt to commit a rape, which latter offence is beyond the

(207) It. v. McPougatlh 8 Onn. Cr. On*.. 234; 24 C. L. T., 324. See It. 
v. Rreekenridge, 7 Cnn. Cr. Cas., 110.

(208) lb.
(2U8fl) It. v. Ildbert, 10 Onn. Cr. Gas.. 288.
(200) It. v. Telford, 8 Can. Cr. Cas., 223.
(210) It. v. De Wolfe, 0 Cam Cr. Cas., 38.
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jurisdiction of a county judge’s criminal court and is disclosed on 
the depositions returned. (211)

A charge of theft preferred under the speedy trials clause of the 
Code is sufficient, if it states that the defendant “unlawfully 
did steal,’ etc., without specifically averring a taking or converting 
“fraudulently and without color of right and with intent,” etc., in 
the words of section 347, ante. (212)

Depositions to which the magistrate had affixed his signature, 
although such signature was not placed at the foot or end thereof, 
in accordance with sxt.ion, 682, ante, are sufficiently signed for the 
purposes of a “charge brought thereon, under the spetxly trials 
clauses.” (213)
Sec. 767. Sec. 828. Demand of jury trial; and Re-election. If

the prisoner on being brought before the 
prosecuting officer or before the judge as 
aforesaid demands a trial by jury, he shall 
be remanded to gaol.

2. Any prisoner who has elected to he tried 
by jury may, notwithstanding such election, 
at any time before such trial has commenced, 
and whether an indictment has been prefer
red against him or not, notify the sheriff that 
he desires to re-elect, and it shall thereupon 
l>e the duty of tlic sheriff and judge or pros
ecuting officer to proceed as directed by sec
tion eight hundred and twenty-six.

3. Thereafter unless the judge, or the pros
ecuting officer acting under subsection two 
of section eight hundred and twenty-six, is 
of opinion that it would not be in the in
terests of justice that the prisoner should be 
allowed to make a second election, the pris
oner shall be proceeded against as if his said 
first election had not been made. (214)

Where a defendant, on arraignment before a county court judge, 
elects speedy trial, he cannot afterwards withdraw such election 
and obtain a trial by jury. (215)

When a new trial has been ordered by the Court of Appeal upon

(211) R. v. Preston, 9 Can. Cr. On#».. 201 ; 11 R. C. R., 150.
(212) R. v. George, 5 Can. Cr. On»., 4(59; off.. 8 Can. Or. On»., 44)1.
(213) R. v. Jodrey. 9 Cnn. Cr. Cas.. 477.
(214) This new section. 828, is taken from immigrât tits 4 anil 3 of the 

ol<l section 767, — paragraphs 1, 2 and 3 thereof being made Into sec
tion 827, supra.

(215) R. v. Keefer, 5 Onn. Cr. Cas., 122.
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an appeal from a trial with a jury, the prisoner is not entitled to 
îv-elevt, in favor of a s|>mly trial without a jury. (21U)
See. 7<i8. Sec. 829. Persons jointly accused. Unchanged.
•See. «lilt. Sec. 830. Re-election after electing under Part XVI 

or XVII. If under Part XVI. (217 ) or 
Part XVII. (218), any person has been 
asked to elect whether he would be tried by 
the magistrate or justices, as the case may 
be, or before a jury, and he has elected to be 
tried by a jury, and if such election is stated 
in the warrant of committal for trial, the 
sheriff, prosecuting officer or judge shall 'not 
be required to take the proceedings directed 
by this Part.

2. If such person, after his said election 
to be tried by a jury, has been committed for 
trial he may, at anv time before the regular 
term or sittings of the court at which such 
trial by jury would take place, notify the 
sheriff that he desires to re-elect.

3. In such case it shall be tlie duty of the 
sheriff to proceed as directed by section eight 
hundred and twenty-six, and thereafter the 
person so committed shall be proceeded 
against as if his said election in the first in
stance had not been made. Slightly altered.

Sec. 770. Sec. 831. Continuance of proceedings before another 
judge. Unchanged,

Sec. 771. Sec. 832. Election after committal under Parts XVI 
and XVII. Unchanged. (219)

See. 772. Sec. 833. Trial of accused. If the prisoner upon being 
arraigned under this Part consents as afore
said, and pleads 'not guilty the judge shall 
appoint an early day or the same day for his 
trial, and the county attorney or clerk of the 
jxace shall subpoena the witnesses named in 
tlie depositions or such of them and such 
other witnesses as he thinks requisite to

(210) It. v. route, 7 Van. Cr. <\w.. 92.
(217) Part XVI relates to the Summary Trial of I ml lot able Offem-es.
(218) Part XVII relates to the Trial of Juvenile Offenders for In

dictable Offences.
(219) Except that Instead of a reference being made, (as in section 

771 of the old Act), to Parts LV or LVI the reference now is to Parts 
XVI and XVII.

24 (i

2xi» Edit. Rkvihkd Statltkh 1906
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prove* the charge, to attend at the time a|>- 
pointed for such trial, and the judge may 
proceed to try such prisoner, and if lie he 
found guilty sentence as aforesaid shall he 
passed upon him.

2. If he be found not guilty the judge shall 
immediately discharge him from custody, so 
far as respects the charge in question.

3. The prosecuting officer in such cast* 
shall draw up a record as nearly as may be 
in form til.

Upon a speedy trial, the informant at whose instance the pros
ecution was liegun has no locus standi, and is not entitled to pros
ecute through his counsel unless authorized to do so by the Attorney 
General. (880)
Sec. 773. Sec. 834. Preferring charges other than those for 

which the accused is committed. The county 
attorney or clerk of the peace or other pros
ecuting officer may, with the consent of the 
judge, prefer against the prisoner a charge 
or charges for any offence or offences for 
which lie may be tried under the provisions 
of this part other than the charge or charges 
for which he has been committed to gaol 
for trial, although such charge or charges do 
not appear or are not mentionci e de
positions upon which the prisoner was so 
committed.

2. Any such charge may thereupon be 
dealt with, prosecuted and disj>oscd of, and 
the prisoner may be remanded, held for trial 
or admitted to bail thereon, in all respects 
as if such charge had been the one upon 
which the prisoner was committed for trial.

Altered, by the addition of paragraph 2.
But when any such other charges are preferred against the ac

cused, his consent to a speedy trial of such other charges must be 
shown. Thus, where some prisoners were charged with having de
frauded the prosecutor by means of the three-card monte game, 
they consented to be tried summarily. When they were brought 
up for trial, the Crown attorney applied for and obtained leave 
to substitute a charge of combining to obtain money by false pre-

(220) It. v. Chirk, 9 Can. Cr. Can., 125.

ZZ
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tenues ; but the prisoners objected. The trial was then proceeded 
with, without their consent to a summary trial for this substituted 
offence being obtained. And, upon error brought, it was held that 
the consent of the prisoners to be summarily tried on the substitut
ed charge should distinctly appear, and that, by reason of its ab
sence, the conviction was bad. (221)

A new charge cannot lie added without the leave of the judge, 
although it be founded upon the same depositions ; and the leave 
of the judge to prefer another charge against the accused must be 
obtained before the additional charge is preferred. (222)

The judge, at a speedy trial, should not, against the wish of the 
prisoner, give his consent to any other charge being preferred than 
that upon which the prisoner was committed for trial, unless it is 
clear Jhat, while it may be more formally or differently expressed, 
it is substantially the same charge as tliat on which he was com
mitted for trial. (223)

A speedy trial at a County Judge’s criminal court in Ontario and 
a conviction thereon are not invalidated by the judge having taken 
evidence upon another charge against the same accused pending an 
adjournment of the hearing of the principal charge and after part 
of the evidence therein had boon taken, if the charges were different 
as to time afnd place and the judge certifies that he was not in
fluenced as to the principal charge by the evidence in the 
other. (224)
Sec. 774. Sec. 835. Powers of Judge on trial. — The judge shall, 

in any case tried before him, have the same 
power as to acquitting or convicting, or con
victing of any other offence than that char
ged, as a jury would have in case the pris
oner were tried by a court having jurisdic 

# tion to try the offence in the ordinary way,
and may render any verdict which might be 
rendered by a jury upon a trial at a sitting 
of any such court. 8lightly altered.

Sec. 775. Sec. 836. Bail if accused elects trial by judge without 
jury. If the prisoner elects to lie tried by a 
judge without the intervention of a jury the 
judge may, in his discretion, admit him to 
bail to appear for his trial, and extend the 
bail, from time to time, in case the court be

(221) Goodman v. It., 3 O. It., 18.
(222) It. v. Cohen. 0 Cun. Or. Oae., 380.
(228) It. v. ('arriéré, U Can. Or. Cas., 5; Î4 Man. L. It.. 52. 
(224) It. v. Bulloc k, S Can. Or. Cas.. 8: 40 C. L. J.. 27.
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adjournod or there is any other reason there
for.

2. Such bail may be entered into and per
fected before the Clerk of the Court.

Slightly altered
Sec. 776. Sec. 837. Bail if jury trial elected. Unchanged. 
Sec. 777. Sec. 838. Adjournment. Unchanged.

An adjournment of a speedy trial may be made under this section 
in order to obtain the attendance of a material witness, although 
the party applying for the sumo had elected to proceed without such 
witness and although the trial had commenced. (225)
Sec. 778. Sec. 839. Powers of amendment. — The judge shall 

have all the powers of amendment, which arc 
possessed by any court before which an in
dictment may be tried under this Act.

Slightly altered.
An amendment of a charge under the Speedy Trials clauses 

should not be allowed, if such amendment is one which would in
volve the investigation of entirely new facts not disclosed in the 
depositions. (226)
Sec. 779. Sec. 840. Recognizance to prosecute or give evidence 

under section 692. UncMnatd. ( 111 )
Sec. 780. Sec. 841. Witnesses to attend throughout the trial.

Meaning unchanged.
Sec. 781. Sec. 842. Compelling attendance of witnesses, by 

means of a warrant of arrest and commit
ment for contempt.

Meaning unchanged. (228)

PART XIX.

PROCEDURE BY INDICTMENT.

General Provisions as to Indictments.

Sec. 608. Sec. 843. Indictments need not be on parchment.
U nchanged.

Sec. 609. Sec. 844. Statement of Venue not necessary.
Meaning unchanged.

(225) it. v. Gordon. 2 Dm. Cr. Oas., m.
(220) R. v. Clark. 9 Can. Cr. Cas., 123..
(227) -Except that, Instead of a reference therein to the old section 

598, the reference now is to section 092 of the new Act.
(228) The forms of warrant for arrest of ai witness and of conviction 

for contempt are now forms 02 and 63.
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Soc. fi 10. Sec. 845. Heading of Indictment. Unnecessary state
ment. — It shall not be necessary to state in 
any indictment that the jurors present, upon 
oath or affirmation.

2. It shall lx* sufficient if an indictment 
begins according to form G3, or to the like 
effect.

3. Any mistake in the heading shall, upon 
being discovered, lx? forthwith amended, and, 
whether amend<d or not, shall lx* immaterial.

Slightly altered.
SPECIAL CASES.

Sec. 618. Sec. 846. Indictment for pretending to send money, 
etc., in letter. Unchanged.

Sec. fil l. Sec. 847. Indictment for treason or treasonable of
fences. Mean mg unchanged.

Sec. 625. See. 848. Indictment for theft by tenant or lodger.
Unchanged.

Sec. 627. Sec. 849. Indictments against accessories or rece;vers.
Unchanged.

Sec. G24. Sec. 850. Indictments in respect to post office em
ployees. In any indictment against any per
son employed in the post office of Canada, 
for any offence against this Act, or against 
any person for an offence committed in re
spect of any person so employed, it shall lx* 
sufficient to allege that the offender or such 
other person was employed in the post office 
of Canada at the time of the commission of 
such offence, without stating further the 
nature or particulars of his employment. (1)

Sec. 628. Sec. 851. Indictment charging previous convictions.
Unchanged.

GENERAL PROVISIONS AS TO COUNTS.

Sec. fill. Sec. 852. Statement of substance of offence, in pop
ular language, or in words of enactment, 
etc. — Every count of an indictment shall 
contain, and shall lx* sufficient if it coin tains

(1) This new section, 850. contains only the third paragraph of the 
olid section «524, the first two paragraphs of the old section 024 being 
made into section 800, /tout.
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in substance, a statement that the accused 
ban committed some indictable offence therein 
specified.

2. Such statement may lie made in pop
ular language without any technical aver
ments or any allegations of matter foot essen
tial to be proved.

3. Such statement may be in the words of 
the enactment describing the offence or de
claring the matter charged to be an indict
able offence, or in any words sufficient to give 
the accused notice of the offence with which 
he is charged.

4. Form G4 affords examples of the man
ner of stating offences. (2)

Sec. 611. Sec. 853. Details of circumstances. — Every count of 
an indictment shall contain so much detail 
of the circumstances of the alleged offence 
as is sufficient to give the accused reason
able information as to the act or omission to 
be proved against him, and to identify the 
transaction referred to: Provided that the 
absence or insufficiency of such details shall 
not vitiate the count.

2. A count may refer to any section or sub
section of anv statute creating the offence 
charged therein, and in estimating the suf
ficiency of such count the court shall have 
regard to such reference.

3. Every count shall in general apply only 
to a single transaction. (2)

An indictment should describe the offence charged with such 
particularity as will inform the accused of the specific acts for which 
he is called upon the answer. (3)

An indictment for obstructing a clergyman in celebrating divine 
service will not bo quashed for failure to allege therein that the 
clergyman was in lawful charge of the church or place of wor
ship. (4)

An indictment for unlawfully conspiring together and with each 
other to deprive another of tlio necessaries of life, to wit, proper

(2) The old section, ($11, Is nwule into these two new sections, - 
and B33.

(.1) It. v. Heckwltli. 7 Cam. Cr. Cos., 430.
(4) K. v. Wusyl Kapij, 1) Cun. Or. Cns.. ISO.
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medical care and nursing, whereby such other’s death was caused, 
but not alleging any duty to supply such care and nursing, is bad, 
as not disclosing an offence known to the law, because of «the omis
sion of such alllegation : ami an indictment for a conspiracy to cure 
another of a sickness endangering life, “by unlawful and improper 
means,” and thereby causing such other's death, is likewise bad, and 
should be. quashed because it does not specify the unlawful and im
proper means nor indicate the specific crime or wrong intended to 
be relied upon. (5)

Each count of an indictment must contain a statement of all 
the essential ingredients which constitute the offence, charged ; and 
in charging the offence of uttering a forged instrument the indict
ment must aver that the defendants made use of or uttered the in
strument knowing it to have been forged. (6)

A count, charging the accused with having committed perjury 
during his examination as a witness, at an inquest before, a coroner 
and a jury, is not invalid by reason of its omitting, — in describing 
the tribunal at which the alleged perjury was committed, — to 
mention the jury, it being held that the tribunal was sufficiently 
identified. ( : )

An indictment that “A. B. attempted to kill and murder C. 1).,” 
sufficiently discloses an indictable offence ; and the court has the 
power to allow it to lie amended so as to read that “A. B., with in
tent to commit murder, shot at C. 1).” (8)

Where the statutory form of indictment is not followed but the 
indictment contains all the averments which the statute requires, 
the addition of other unnecessary averments does not invalidate the 
indictniiiit, although it might not bo sufficient at common law. (0) 
Sec. (>12. Sec. 854. Offences may be charged in the alternative.

A count shall not be deemed objectionable 
On the ground that it charges in the alter
native several different matters, acts or omis
sions which arc stated in the alternative in 
the enactment describing any indictable of
fence or declaring the matters, nets or omis
sions charged to be a'n indictable offence, or 
on the ground that it is double or multif
arious. (10)

(5) It. v. (ioodfellow. 10 Can. Or. Cas., 4124: 11 Ont. L. It.. 881).
(11) It. v. Welt. (No. 8). 3 Can. Cr. Cas., 41 Kl.
(7) It. v. Thompson, 4 Cam Or. Cue., 2<15.
(8) It. v. Mooney. 11 Can. Cr. One., 333; Que. Jud. Ilep., 15 K. B.t 57. 
(!)) It. v. Coote, 8 Can. Cr. Cas., 11K).
(10) Token from the first part of jmragraph 1 of the old section 612; 

tlie remainder of par. 1. and the whole of par. 2 of that old section being 
made into section 81)2, pout.
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Soe. C13. Sec. 855. Count not objectionable or insufficient be
cause of omission of certain statements. —
No. count shall lie deemed objectionable or 
insufficient for the reason only, —
(a) that it docs not contain the name of the 

person injured, or intended, or attempt
ed to be injured; or,

(b) that it does not state who is the owner 
of any property therein mentioned ; or,

(c) that it charges an intent to defraud 
without naming or describing the per
son whom it was intended to defraud : or

(d) that it docs not set out any document 
whicli may be the subject of the charge; 
or,

(e) that it does not set out the words used 
where wrords used arc the subject of the 
charge ; or

(/) that it does not specify the moans by 
which the offence was committed ; or 

(g) that it docs not name or describe with 
precision any person, place or thing; or 

(/t) that it does not, in cases where the con
sent of any person, official, or authority 
is required before a prosecution can lie 
instituted, state that such consent has 
been obtained.

2. No provision contained in this part as 
to matters which are not to render any 
count objectionable or insufficient shall lie 
construed as restricting or limiting in any 
way the general provisions of sections 852 
and 853. Altered as here set forth.

An indictment for conspiracy to defraud is valid without setting 
out any overt acts; and the name of the person injured or intend
ed to be injured need not be stated therein. (11)

An indictment for conspiracy to defraud may properly charge 
that the conspiracy was with persons unknown, if there was no 
definite information of the identity of the alleged co-conspirators; 
and where, at the trial of such an indictment, the name of one of 
the co-conspirators is, for the first time, disclosed in the testimony 
of a Crown witness, that information may be added to the state
ment of particulars of the indictment. (12)

(11) It. V. Hutchinson. N Can. Or. Can.. 4HU; 11 B. C. It.. 24.
(12) It. v. Johnston, 0 Can. Cr. Cas„ 232.
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Sec. 620. Sec. 856. Joinder of Counts. — Any number of counts 
for any offences whatever may be joined in 
the same indictment, and shall be disting
uished in the maimer shewn in form (id, or 
to the like effect ; Provided that to a count 
charging murder no count charging any of
fence other than murder shall be joined. (Id) 

Sec. “ Sec. 857. Each count may be treated as a separate in
dictment. — When there are more counts 
than one in an indictment each count may 
be treated as a separate indictment.

2. If the court thinks it conducive to the 
ends of justice to do so, it may direct that 
the accused shall be tried upon any one or 
more of such counts separately : Provided 
that, unless there be special reasons, no order 
shall be made preventing the trial at the 
same time of any number of distinct charges 
of theft, not exceeding three, alleged to have 
been committed within six months from the 
first to the last of such offences, whether 
against tin» same person or not. (14)

Sec. “ Sec. 858. Order for trial separately. — Any order for 
trial upon one or more counts of an indict
ment separately may lx* made either before 
or in the course of the trial, and if it is made 
in the course of the trial the jury shall he 
discharged from giving a verdict on the 
counts on which the trial is not to proceed.

2. The counts in the indictment as to 
which the jury are so discharged shall be 
proceeded upon i'n aid respects as if they had 
been found in a separate indictment. (14)

PARTICULARS.

See. 613. Sec. 859. Particulars may be ordered. — The court 
See. 615. may, if satisfied that it is necessary for a
Sec. 616. fair trial, order that the prosecutor shall fur

nish a particular, —

(13) 'Phis new Rootiion, 850, contains only the first paragraph of tne 
old station 626; section* 2, 3 and 4 of itbut old section being made into 
sections 857 rtnd 858, infra.

(14) Subsections 2, 3 and 4 of the o.d section 626 «re made (different
ly arranged) Into those two new seetlonsi. 857 and 858.
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(a) of what is relied on in support of any 
charge of perjury, the making of a false 
oath or of a false statement, fabricating 
evidence or subornation, or procuring 
the commission of any of such offences :

(b) of any false pretenses or any fraud 
charged ;

('•) of any attempt or conspiracy by fraud
ulent means ;

((/) stating what passages in any book, 
pamphlet, newspaper or other printing 
or writing are relied on in support of a 
charge of selling or exhibiting an oh- 
sccne book, pamphlet, newspaper, print
ing or writing ;

(e) further describing any document or 
words the subject of a charge;

(f) further describing the means by which 
any offence was committed ;

(fl) further describing any person, place or 
thing referred to in any indictment, (lo) 

Sec. 01Î. Sec. 860. Copy particulars to be supplied to the ac
cused. Unchanyril.

The ordering of particulars to he furnished to the accused by the 
Crown in respect of an indictment for theft is a matter of judicial 
discretion.

Where the Crown is unable to specify in detail the several sums 
alleged to have l>een received and misappropriated by a Government 
employee and the prosecution is laid for theft of a sum aggregating 
the deficit appearing upon the employee’s hooks and returns, part
iculars should lie ordered against the Crown only with regard to 
the direct proof of details so as not to exclude general evidence 
based upon the balances returned from time to time.

With the consent of the Crown, an order may be made for the 
delivery of particulars showing what statements of account made 
by the accused are proposed to he put in evidence for the prosecu
tion, and what sums are alleged to have been wrongfully omitted 
therefrom or wrongfully inserted therein. (16)

SPECIAL CASES.

Sec. Gif). Sec. 861. Libel. No count for publishing a blasphem
ous, seditious, obscene or defamatory libel, 
or for selling or exhibiting an obscene book,

(15) Taken, in part, from the provisoes in the oH sections 013, 015
nil11 010.

(10) It. v. Stevens, 8 Can. Cr. Ofl., 3H7.
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pamphlet, newspaper or other printc-il or writ
ten matter, shall l>e deemed insufficient on 
the ground that it does not set out the words 
thereof.

2. A count for libel may charge that the 
matter published was written in a sense 
which would make the publishing criminal, 
specifying that sense without any prefatory 
averment shewing how the matter was writ
ten in that sense.

3. On the trial it shall lx» sufficient to 
prove that the matter published was criminal 
either with or without such innuendo.

Altered, as hero set forth.
Sec. G Hi. Sec. 862. Indictments for perjury, etc. No count 

charging perjury, the making of a false oath, 
or of a false statement, fabricating evidence 
or subornation, or procuring the commission 
of any of these offences, shall be doomed in
sufficient on the ground that it does not state 
the nature of the authority of the tribunal 
before which the oath or statement was taken 
or made, or the subject of the inquiry, 
or the words used or the evidence fabricated, 
or on the ground that it docs not expressly 
negative the truth of the words used. (17)

Sec. “ Sec. 863. Indictment for False pretense. No count, 
which charges any false pretense, or any 
fraud, or any attempt or conspiracy by fraud
ulent means, shall be deemed insufficient be
cause it does not set out in detail in what the 
false pretenses or the fraud or fraudulent 
means consisted. (18)

HOW AND IN WHOM PROPERTY MAY BE LAID.

Sec. 619. Sec. 864. Sufficiency of statements in indictments.
Meaning unchanged.

Sec. 620. Sec. 865. Property of a corporate body.
Meaning unchanged.

Sec. 621. Sec. 866. Indictment for stealing ores or minerals. —
In any indictment for any offence mentioned

(17) Taken from the first part of paragraph 1 of tlie old section Old.
(18) Token from the first part of par. *J of the old section <110.
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in sections .118 and 421. it shall !» • sufficient 
to lay the property in His Majesty, or in any 
person or corporation, in <lifferent counts in 
such indictment. (10)

See. «>22. See. 867. Indictment for offences in respect of post
cards, etc. Unchanged.

•Sec. ««21. Sir. 868. Indictment for theft by public employees.
Unchanged in mowing. 

See. 624. Sec. 869. Indictments for offences respecting letter
bags and other mailable matter. — When an 
offence is committed in respect of a post let
ter hag, or a post letter, or other mailable 
matter, chattel, money or valuable security 
sent by post, the property of such post letter 
hag, post letter, or other mailable matter, 
chattel, money or valuable security may. in 
the indictment preferred against the offend
er, l>o laid in the Postmaster General ; and 
it shall not he necessary to allege in the in
dictment, or to prove upon the trial or other
wise, that the post letter bag, post letter or 
other mailable matter, chattel or valuable 
security was of any value.

2. The property of any chattel or thing 
used or employed in the service of the post 
office, or of moneys arising from duties of 
postage, shall, except in the cases aforesaid, 
be laid in His Majesty, if the same is the 
property of His Majesty, or if the loss there
of would he borne by His Majesty, and not 
by any person in his private capacity. (20)

PREFERRING INDICTMENT.

See. 870. Order by Judge, for prosecution, when per
jury committed before him. -- Any judge 
of anv court of record, before1 whom any in
quiry or trial is hold, and which lie is by law 
required or authorized to hold, may, if it ap
pears to him that any person has been guilty 
of wilful and corrupt perjury in anv evid-

(10) Taken from the first half of the ol<l section 021; the latter half 
of that old section being made Into section 8ÎKI. punt.

(20) Taken from the first two paragraphs of tlx* old section 024, — 
the third paragraph of which 1* made into section 850. ante.

9



258 SUPPLEMENT TO

2nd Edit. Revised Statutes 1906 Remarks

i‘ii<v given, or in any affidavit, affirmation, 
deelaration, deposition, examination, answer 
or other proceeding made or taken before 
him, direct such person to be prosecuted for 
such jwrjurv, if there appears to sueli judge 
a reasonable cause for such prosecution.

2. Such judge may commit such person un
til the next term, sittings or session of any 
court having )>owor to try for perjury, in the 
jurisdiction within which such perjury was 
committed, or permit such person to enter 
into a recognizance, with one or more suf
ficient sureties, conditioned for his appear
ance at such next term, sittings or session, 
and that he will then surrender and take his 
trial and not depart the court without leave.

3. Such judge may require any pei’son he 
ih’mkn fit to enter into a recognizance con
ditioned to prosecute or give evidence against 
the person so directed to be prosecuted. (21)

Sec. 641. Sec. 871. Any one bound over may prefer indictment.
Any one who is bound over to prosecute any 
person, whether committed for trial or not, 
may prefer a hill of indictment for the 
cl large on which the accused has been com
mitted, or i!n respect of which the prosecutor 
is so bound over, or for any charge founded 
upon the facts or evidence disclosed on the 
depositions taken before the justice.

2. The accused may at any time before he 
is given in charge to the jury apply to the 
court to quash any count in the indictment 
on the ground that it is 'not founded on such 
facts or evidence, and the court shall qursh 
such count if satisfied that it is not so 
founded.

3. If at any time during the trial it ap
pears to the court that any count is not so 
founded, and that injustice has been or is 
likely to be done to the accused in conse
quence of such count remaining in the in
dictment, the court may then quash such

(21) Taken from t/lie It. S. C.. 1880, e. 1Ô4, see. 4, set forth at page 
140 of the Author's seemul edition.
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count and discharge tlip jury from finding 
any verdict upon it. (22)

Sec. “ See. 872. Crown Counsel may prefer indictment. —
The counsel acting on behalf of the Crown 
at any court of criminal jurisdiction may 
prefer against any person who has been com
mitted for trial at such court a bill of indict
ment for the charge on which the accused 
has been so committed or for any charge 
founded on the facts or evidence disclosed in 
the depositions taken before the justice. (22) 

See. “ Sec. 873. Attorney General, or any one by his direc
tion, or any one with a Judge's written con
sent, or with consent of Attorney General, 
or by order of the Court, may prefer an in
dictment. — The Attorney General or any 
one by his direction or any one with the writ
ten consent of a judge of any court of crim
inal jurisdiction or of the Attorney General, 
may prefer a bill of indictment for any of
fence before the grand jury of any court spe
cified in such consent.

2. Any person may prefer any bill of in
dictment before any court of criminal juris
diction by order of such court.

3. It shall not.be necessary to state such 
consent or order in the indictment and an 
objection to an indictment for want of such 
consent or order must be taken by motion to 
quash the indictment before the accused per
son is given in charge.

4. Except as in this Part previously prov
ided no bill of indictment shall be preferred 
in any province of Canada. (22)

Sec. 873a. Mode of charge in Saskatchewan and Al
berta. — In the provinces of Saskatchewan 
and Alberta, it shall not be necessary to pre
fer any bill of indictment before a grand 
jury, but it shall be sufficient that the trial 
of any person charged with a criminal of
fence be commenced by a formal charge in 
writing setting forth, as in an indictment, 
the offence with which he is charged.

(28) The old section, 041, is divided Into these three new sections, 
871, 872 and 873. without any material alterations.
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2. Such charge may be preferred by the 
Attorney General, or by any person with the 
written consent of the juthn* of the court or 
of the. Attorney General, or by order of the 
Court. yAddcd by the Criminal Code Amend
ment Act 1907, i; nm! \ Ed. VII, <■. 8). 

Where the order or consent of the presiding judge is necessary 
to validate the preferring of an indictment, sucli order or consent 
must be put in writing before the indictment is brought in, and it 
cannot be afterwards made nunc pro tunc. (23)
Sec. 042. No trial upon a Coroner’s Inquisition.

Omitted lu re. (24)

PROCEEDINGS BEFORE THE GRAND JURY.

Sec. G43. Sec. 874. Oath of a witness before a grand jury need 
not be taken in open court. Unchan y i d.

Six-. 644. Sec. 875. Oath may be administered by foreman.
Unchanged.

The swearing of the grand jury should take place after its mem
bers arc duly empanelled, and the foreman's oath should be taken 
in the presence of the other grand jurors, — they being afterwards 
sworn to observe the same oath. (25)

It is not necessary for the prisoner to be present in court when 
the grand jury is sworn. (26)

In the province of British Columbia it is imperative that thir
teen jurors should be summoned for service on the grand jury, al
though seven of those appearing are sufficient to constitute a grand 
jury; and where the sheriff summoned only twelve, and omitted to 
summon the thirteenth because he was informed that the latter had 
become demented, seven of such twelve do not constitute a grand 
jury ; and they are not competent to find an indictment. (27) 

Objections to the constitution of the grand jury arc, by sec. 899, 
post, restricted to cases where the accused is prejudiced by the ir
regularity; but this restriction or limitation does not apply where 
a grand jury was never legally constituted. (28)

Where the provincial statute governing the selection of jurors 
re«|uir<‘s that o'nily the first six names on the previous grand jury 
list shall be omitted and that six now selections be made to fill

(23) It. v. Berk with. 7 Can. Cr. Cas., 450.
(24) And transferred to section 940, pout.
(25) K. v. Beil anger, 0 Can. Cr. Cas.. 275.
(20) It. v. Mathurin. 8 Can. Cr. Cas., 1.
(27' It. v. Hayes. 7 ('an. Cr. Cas.. 453: II B. C. It., 4. 
(28) lb.
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llirir places, the drawing of twelve new men as grand jurors is ii
effectual to constitute a grand jury, and an Indictment brought in 
by them while assuming to act as a grand jury will be quashed on 
motion. (29)
See. <il ». See. 876. Names of witnesses to be endorsed on bill.

Unchanged.
I he requirement that the foreman of the grand jury shall initial 

upon the bill ol indictment the names of the witnesses examined 
before the grand jury is imperative, and not merely directory; and 
the la ill! re to observe such requirement is good ground for quashing 
the indictment. (30)

I he omission to endorse, upon the bill of indictment, the names 
of witnesses summoned bv tin- grand jury of its own motion does 
not invalidate the indictment; hut the court may send for the 
grand jury and direct the names of such additional witnesses to be 
endorsed and initialled. that the accused mav have notice upon 
whose testimony a true hill has been found. (31)
See. <140. Sec. 877. Names of witnesses must be submitted to

grand jury. Unchanged.
Depositions taken at the preliminary enquiry can only be read 

to the grand jury in cases where such depositions can be used as 
evidence before a petty jury at the trial. (32)

The evidence taken under a commission is admissible before the 
grand jury. (33)

The grand jury is at liberty to examine the Crown witnesses in 
any order they see fit. and the examination of a single one of. the 
witnesses constitutes neither an irregularity nor an illegality, when 
it is admitted that this witness was in a position to establish full 
admission on the part of the prisoner. (34)

The presence in the grand jury room during the deliberations 
of the grand jury, of an unauthorized person, (summoned as a 
grand juror but not impanelled), will not invalidate an indictment 
then under consideration, if such person was excluded from the 
grand jury room before the presentment, unless it Ik1 shewn that 
the accused was thereby prejudiced. (33)

On discovery that a person summoned as a grand juror and com
ing into Court with the grand jury to present an indictment had 
not been sworn and had been admitted to the grand jury room dtir-

(20) It. v. McDougall, ,s Can. Or. Cas, 283.
(30) It. v. It danger. xupru.
(31) It. v. Untunes. 0 Can. Or. (‘as., 402.
(32) It. v. IteLnnyer. supra.
(33) It. v. Venot. 0 Can. Or. (’as.. 471.
(34) It. v. Mntlmirln, 8 Can. Or. Cas., 1.
(35) It. v. Kelly. 0 Can. Cr. Cas., 130; Can. Ann. Dig.. (1005). 172.
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imr tin ir il'.ilÜKM’ations. tin* court may vwiude such person, and 
direct the grand jury to retire to reconsider the hill, without re
quiring the grand jurors to be re-sworn. (3ti)

A prosecutor bound over at his own request to prefer an indict
ment, after the discharge of the accused on a preliminary <,nquirv, 
is only ])ermitted car by counsel before the grand jury when 
the pnaetic-c of the court so authorizes ; and the practice, in the 
district of Montreal, requires a formal application to the court for 
permission; and the accused may apply for -security for costs, un
der section 098, ante, at the time of the prosecutor’s application 
for leave to go before the grand jury. (37 )
Sir. 047. See. 878. Fees for swearing witnesses. Vwhanged. 
Sec. 04!). Removal of prisoners in case of unfitness,

etc., of gaol. Omitted.
This old section, 041, is transferred to the Prisons and Reform

atories Art, (R. S., 1900, c. 148), and made into sections 4 and r> 
of that Act.

PROCEEDINGS WHEN PERSON INDICTED IS AT LARGE.

See. 048. Stx\ 879. Bench Warrant. — When any one against 
whom an indictment has been duly preferred 
and lias been found, and who is then at large, 
does not appear to plead to such indictment, 
whether he is under recognizances to appear 
or not, the court before which the accused 
ought to have been tried may issue -a warrant, 
for his apprehension, which may be executed 
in any part of Canada.

2. The officer of the court at which said 
indictment is found,«or, if the place of trial 
has been changed, the officer of the court 
before which the trial is to take place, shall, 
at any time after the time at which the ac
cused ought to have appeared and pleaded, 
grant to the prosecutor, upon application 
made on his behalf and upon payment of 
twenty cents, a certificate of such indictment 
having been found which may be in form 05, 
or to the like effect. (38)

(30) lb.
(37) It. v. lloo Yoke. 10 Oui. Cr. (ti*., 211 : <*ue. Jwl. Ilep.. 14 K. IL.

(38) The old section, 048, is divided into these 4 different sections, 
879-882.

0
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See. 880. Warrant by justice on certificate of indict
ment being found. — Upon production of 
such certificate to any justice for the county 
or place in which the indictment was found, 
or in which the accused is or resides or is 
suspected to be or reside, such justice shall 
issue his warrant to apprehend him. anil to 
cause him to he brought before such justice, 
or before any other justice for the same coun
ty or place, to be dealt with according to law.

2. The warrant may be in the form (hi. or 
to the like effect. (38)

Sec. 881. Committal of accused or admission to bail.—
If it is proved upon oath before such justice 
that any one apprehended and brought before 
him on such warrant is the person charged 
and named i'n such indictment, such justice 
shall, without further inquiry or examina
tion, either commit him to prison by a war
rant which may 1m> in form 67, or to the like 
effect, or admit him to bail as provided in 
other cases: Provided that if it appears that 
the accused has without reasonable excuse 
broken his recognizance to appear he shall 
not in anv case be bailable as of right. (38)

Sec. 882. Warrant when accused is in gaol for some 
other offence. — If it is proved before the 
justice upon oath that any such accused per
son is at the time of such application and 
production of the said certificate as aforesaid 
confined in any prison for any other offence 
than that charged in the said indictment, 
such justice shall issue his warrant directed 
to the warden or gaoler of the prison in which 
such person is then confined as aforesaid, 
commanding him -to detain him in his cus
tody until by lawful authority he is removed 
therefrom.

2. Such warrant may be in form 68, or to 
the like effect. (38)

old section. 048. Is divided Into these 4 different sections.
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PLACE OF TRIAL.

*o. Su. 883. Order for removal of prisoner to place of 
trial. — If aftiT removal by tin* Governor 
in Council or the lieutenant go rnor in 
council of any province of any person con
fined in any gaol to anv other plAce for safe 
keeping or to any other gaol, a true bill for 
any offence is returned by any
grand jury of the county or district from 
which any such person is removed against 
any such person, the court into which such 
true biilil is returned may make an order for 
the removal of such person from the place 
for safe keeping or gaol in which he is then 
confined to the gaol of the county or district 
in which such court is sitting for the purpose 
of his being tried in such county or district.

Slightly altered, as here set forth. 
Change of venue. (39)
Transmission of record. (39)
Order sufficient authority for removal of 
prisoner. (39)
Order in Quebec for changing place of 
trial. (39)
Offence committed entirely in one province 
not triable in another. — Nothing in this 
Act authorizes any court in one province of 
Canada to try anv person for any offence 
committed entirely in another province : 
Provided that every proprietor, publisher, ed
itor or other person charged with the publica
tion in a newspaper of any defamatory libel, 
shall be dealt with, indicted, tried and pun
ished in the province in which h • resides, or 
in which such newspaper is printed. (40)

See. (151. See. 884.
See. “ Sec. 885.
See. “ Sec. 886.

See. “ See. 887.

See. (140. See. 888.

AMENDMENTS.

Sec. 723. Sec. 889. In case of variance, etc. — If on th trial 
of any indictment there appears to be a 
variance between the evidence given and the

(30) These four new sections. RH4 SS7. are formed front the old *ee-‘ 
tion 651, without any material alterations.

(40) Taken from the .Latter ituition of paragraph 1 and from par
agraph 1 of the old section 640, — the first part of par. 1 of tin old sta
tion ibeliig made Into section 577, ante.

4256
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charge in atiy count in the indictment, either 
as found or as amended, or as it would have 
been if amended in conformity with any 
particular furnished as provide! in motion 
eight hundred and fiftv-ninv, the court be- 
I'ore which the case is tried may, if of opin
ion that the accused has 'not. been misled or 
prejudiced in his defence by such variance, 
amend the indictment or any count in it or 
«ny 4 Tular so as to make it conform
able with the proof.

2. It it appears that the indictment lias 
been preferred under some other Act of Par
liament instead of under tills Act, or under 
this instead of under some other Act, or that 
jbere is in the indictment, or in any count in 
it. an omission to state or a defective state
ment of anything requisite to constitute the 
offence, or an omission to negative any ex
ception which ought to have been negatived, 
but that the matter omitted is proved by the 
evidence, the court before which the trial 
takes place, if of opinion that the accused 
has not l>eon misled or prejudiced in his de
fence by such error or omission, shall amend 
the indictment or count as inav be necessary.

3. The trial in either of these cases may 
then proceed in nil respects as if the indict
ment or count had been originally framed as 
amended. (41)

Sec. 890. Adjournment, if accused prejudiced. — If
the court is of the opinion that the accused 
has lteeii misled or prejudiced in his defence 
by any such variance, error, omission or de
fective statement, hut that the effect of such 
misleading or prejudice might be* removed 
bv adjourning or postponing the trial, the 
court may in its discretion make the amend
ment and adjourn the trial to a future day 
in the same sittings, or discharge the jury 
and postpone the trial to the next sittings of 
the court, on such terms as it thinks just.

2.. In determining whether the accused has
(41) The old sec. 72.*$ is made into tliese two new sections 889 and S',to.

3255
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ljeen misled or )m*ju<livvd in liis defence the 
court which lias to determine the question 
shall consider the contents of the depositions, 
as well as the other circumstances of the case.

3. The propriety of making or refusing to 
make any such amendment shall he deemed 
a <|uestion for the court, and the decision of 
the court upon it may lie reserved for the 
Court of Appeal, or may la* brought before 
the Court of Appeal by appeal like any other 
question of law. (41)

Sec. 724. See. 891. Amendment to be endorsed on record. — In
case, an order for amendment, as provided 
for in the two last preceding sections, is 
made it shall be endorsed on the record ; and 
all other rolls and promptings connected 
therewith shall he amended accordingly by 
the proper officer and filed with the indict
ment, among the proper records of the court.

Slightly altered, as here set forth.
The words “not being his wife” in section 301, ante, providing 

for the offence of defiling children under fourteen, is an exception, 
the failure to negative which in the indictment will not invalidate 
a conviction thereon where no objection was taken before pleading. 
Had the objection been taken by the prisoner. More plea, by a de
murrer or a motion to quash, the Court might have amended the 
indictment. (42)
Sic. G12. Sec. 892. Application to amend or divide counts. —

The accused may, at any stage of the trial, 
apply to the court to a men 4 or divide any 
count of an indictment which charges, in 
the alternative, different matters, acts or 
omissions stated in the alternative in the 
enactment describing the offence or declaring 
the matters, acts or omissions charged to be 
an indictable offence, or which is double or 
multifarious, on the ground that it is so 
framed as to embarrass him in his defence.

2. The court, if it is satisfied that the ends 
of justice require it, may order anv such 
count to be amended or divided into two or 
more counts, and, on such order being made, 
such count shall be so divided or amended.

2GG

2NO ElUT.

(42) It. v. Wright. 11 Cnn. Cr. Cas., 221 ; 3!) X. 8. It., 103.
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ami thereupon a formal commencement may 
he inserted before each of the counts into 
which it is divided. (43)

Sec. 021. Sec. 893. Amendment at trial when property wrongly 
laid. — Upon a prosecution for any olfence 
under section 378 or 424, any variance, when 
the property is laid in a person or corpora
tion. between the statement in the indict
ment and the evidence adduced may he 
amended at the trial.

2. II' no owner is proved, the indictment 
may In- amended by laying the property in 
II is Majesty. (44)

INSPECTIQN AND COPIES OF DOCUMENTS.

Sec. 894. Right of accused to inspect depositions, and
to have indictment read. Unchanged.

Sec. 895. Copy of indictment. Unchanged.
Sec. 896. Copy of depositions. Meaning unchanged. 
Sec. 897. Documents to be delivered to the accused in

a case of treason. Unchanged.

OBJECTIONS. PLEAS AND RECORD.

Sec. 629. Sec. 898. Objections an indictment for apparent de
fects to b made by demurrer or motion to 
quash. Meaning unchanged.

A count of an indictm- i irging the defendant with having, 
with intent to defraud, n fully made use of ami uttered a pro
missory note, alleged to ha\ been made and signed by one of the 
defendant* by procuration without lawful authority or excuse and 
with intent to defraud, is defective if it does not also allege that 
the defendants knew it to have boon so made and signed ; and such 
a defect is one of substance, which cannot be amended under the 
above section, 898. (45)
Sec. 656. Sec. 899. No plea in abatement. Objection to con

stitution of grand jury may be by motion.
Meaning unchanged.

(48) TM« section, 892, h mode up, (with a ight alterations), of the 
latter pnirt of paragraph t of the old section ill"-1, and of the whole of 
paragraph 2 thereof ; the first part of par. 1 of the old section being 
made Into section .S54, ante.

(44) Taken from the hitter half of the old section 621. and altered as 
here set forth; the first half of the old section being made into section 
806, ante.

(45) It. v. Weir, (No. 5), 3 Can. Cr. 0a*., 400.

See. 653.

Sec. 654. 
Sec. 655. 
See. 658.

2xu Eurr.
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An objection, that a member of the grand jury, by which the in
dictment was found, was not indifferent as between the Crown and 
the accused, because of alleged interest in the subject matter of the 
prosecution, and was therefore disqualified from acting as a grand 
juror in respect of such indictment, is not an objection to the “con
stitution” of the grand jury, which, under the above section 899 
must be raised by motion to quash the indictment. (4U)
Sec. 057. Sec. 900. Plea. Refusal to plead.—When the accused 

is called upon to plead he may plead either 
guilty or not guilty or such special plea as 
is in this Part subsequently provided for.

2. If the accused wilfully refuses to 
plead, or will not answer directly, the court 
may order the proper officer to enter a 
plea of not guilty.

Altered, as here set forth. 
Sec. 030. Sec. 901. Time to plead to indictment.

Meaning unchanged.
Sec. 757. Sec. 902. Time to plead in Ontario. Unchanged.
Sec. 758. Sec. 903. Rule to plead when defendant appears by 

Attorney. U nehanged.
Sec. 759. Sec. 904. Delay in prosecution instituted by At

torney General of Ontario. Unchanged. 
Sec. 031. Sec. 905. Special pleas.—Autrefois acquit, autrefois 

convict, pardon, etc.—The fo'jlowing special 
pleas and no others may be pleaded accord
ing to the provisions hereinafter contained, 
that is to sav. a plea of autrefois acquit, a 
plea of autrefois convict, a plea of pardon, 
and such pleas in cases of defamatory libel 
as are hereinafter mentioned.

2. All other grounds of defence mav be 
relied on under the plea of not guilty. (47) 

Sec. “ Sec. 906. Such pleas may be pleaded together. — 
The pleas of autrefois acquit, autrefois con
vict, and pardon may be pleaded together, 
and if pleaded shall be disposed of before 
the accused is called on to plead further.

2. If every such plea is disposed of 
against the accused lie shall be allowed to 
plead not guilty.

(40) It. v. Hayes. (Xo. 2). il Can. (4*. Cm*., 101.
(47) These three new sections 005-907 are formed from the old fic

tion 031.
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d. In any plea of autrefois acquit or au
trefois convict it shall be sufficient for the 
accused to state that he has been lawfully 

or convicted, as the case may be, 
of the offence charged in tlic count or 
counts to which such plea is pleaded, in
dicating the time and place of such acquit
tal, or conviction. (47).

Sec. “ Sec. 907. Issue on pleas of autrefois acquit and autre
fois convict.—On the trial of an issue on a 
plea of autrefois acquit or autrefois convict 
to any count or counts, if it appear that the 
matter on which the accused was given in 
charge on the former trial is the same in 
whole or in part as that on which it is pro
posed to give him in charge, and that he 
might on the former trial, if all proper 
amendments had been made which might 

- then have been made, have been convicted
of all the offences of which he may be con
victed on the count or counts to which such 
plea is pleaded, the court shall give judg
ment that he be discharged from such count 
or counts.

2. If it appear that the accused might on 
the former trial have been convicted of any 
offence of which he might he convicted on 
the count or counts to which such plea is 
pleaded, but that he may be convicted on 
any such count or counts of some offence 
or offences of which he could not have been 
convicted on the former trial, the court 
shall direct that he shall not be convicted 
on any such count or counts of any offence 
of which he might have been convicted on 
the former trial, but that he shall plead 
over as to the other offence or offences 
charged. (47).

Sec. f»32. Sec. 908. Evidence of identity of charges.—On the
trial of an issue on a plea of autrefois ac
quit or autrefois convict the depositions 
transmitted to the court on the former trial, 
together with the judge’s and official steno
grapher’s notes if available, and the deposi
tions transmitted to the court on the sub-

0480
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sequent charge, shall be admissible in 
evidence to prove or disprove the îaeiitity 
of the charges.

ti lightly altered in the wording.
In a case, in Nova Scotia, where the jury found a verdict of 

not guilty of shooting with intent and of not guilty of connnon 
assault, but guilty of unlawful wounding, (there being in the in
dictment several counts charging these offences), and a new trial 
was ordered, on a case reserved at the request of the accused, 
because of an irregularity occurring upon the trial, it was held 
that it was competent for the accused, upon the new trial to sup
port a plea of “autrefois acquit” to the charge of unlawful wound
ing, by shewing that the charge was based on the identical acts 
of shooting which were the foundation for the other charges. 
(48).
Sec. f>33. Sec. 909. Indictment substantially charging same 

offence, with circumstances of aggrava
tion; or manslaughter after murder, and 
vice versa. Unchanged.

Sec. 034. Sec. 910. Plea of justification in libel case. (49). 
Sec. “ Sec. 911. Truth of alleged libel not proveable with 

plea of justification, unless accused is 
charged with publishing a libel knowing 
it to be false. (49).

Sec. 912. Publication by order of legislative body.
Stay of proceedings.—Every jierson against 
whom any criminal proceedings arc com
menced or prosecuted in any manner for 
or on account of or in respect of the pub
lication of any report, paper, votes or pro
ceedings, by such person or by his servant, 
by order or under the authority of any 
legislative council, legislative assembly or 
house of assembly, may submit to the court 
in which such proceedings arc so com
menced or prosecuted, or before any judge 
of the same, upon twenty-four hours’ 
notice of his intention so to do, to the pro
secutor in such proceedings, or to his at
torney or solicitor, a certificate under the 
hand of the speaker or clerk of such legis
lative council, legislative assembly or house

(48) It. v. Hi HI, 7 Can. Or. C'a»., 38.
(49) These two new sections*. 910 and 911. are formal .Tom the old 

section 034, without any alteration in meaning.
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of assembly, as the ease may be, verified by 
affidavit, stating that the report, paper, 
votes or proceedings, as the ease may be, 
in respect whereof such criminal proceed
ings are commenced or prosecuted, was or 
were published by such person, or by his 
servant, by order or under the authority of 
the legislative council, legislative assembly 
or house of assembly, as the ease may be.

2. Such court or judge shall, upon such 
certificate being so submitted, immediately 
stay such criminal proceedings, and the 
same shall thereupon be deemed finally 
ended, determined and superseded. (50).

Sec. 913. In any criminal prosecution for or on ac
count or in respect of the publication of 
any copy of such report, paper, voles or 
proceedings, the defendant may submit to 
the court or judge before which or whom 
such prosecution is pending a copy of such 
report, paper, votes or proceedings, verified 
by affidavit, and the court or judge shall 
immediately stay such criminal prosecution, 
and the same shall thereupon be deemed to 
be finally ended, determined and super
seded. ( 50 ).

See. 726. See. 914. Record of conviction or acquittal.
Meaning unchanged.

Sec. 725. Sec. 915. Form of record in any case of amendment.
Unchanged.

PROCEEDINGS IN CASE OF CORPORATIONS.
Sec. 635. Sec. 916. Corporations may appear and plead by at

torney. Unchanged.
Sec. 636. Sec. 917. No certiorari, etc., necessary to remove 

indictment,. Unchanged.
The case of the King vs. the Union Colliery Company, (cited 

at page. 773 of the Author’s second edition was affirmed in ap
peal,—the holding being that although a Corporation cannot be 
guilty of manslaughter, it may be. indicted for and be found 
guilty of having caused grievous bodily injury by omitting to 
maintain, in a safe co idition, a bridge which it was its duty to 
maintain, and this notwithstanding that death ensued at once to

(50) Taken, from sections 0 and 7 of the It. S. C., 1880, e. 103, set 
forth In the Appendix to the old Criminal Code.
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the person injured, and holding further that a fine is the common 
law punishment. (50a).
See. 63Î. See. 918. Notice to Corporation. Unchanged.
See. 038. Sec. 919. Proceedings on default. Unchanged.
See. 639. Sec. 920. Trial may proceed in absence of Corpora

tion defendant. Unchanged.

JURIES.

Sec. 662. Sec. 921. Qualification of juror.—Every person qual
ified and summoned as a grand or petit 
juror, according to the laws in force for the 
time being in any province of Canada shall 
be duly qualified to serve as sucli juror in 
criminal eases in that province.

2. Seven grand jurors, instead of twelve, 
may find a true bill in any province where 
the panel of grand jurors is not more than 
thirteen. Slightly altered.

Sec. 663. Sec. 922. Jury de medietate linguae abolished.
Unchanged.

Sec. 664. Sec. 923. Mixed juries in the province of Quebec.
Unchanged.

Sec. 665. Sec. 924. Mixed juries in Manitoba. Unchanged.
Sue. 666. Sec. 925. Challenging the array. Unchanged. (51)
Sec. “ Sec. 926. Trial of ground of challenge.

Unchanged. (51).
Since the coming into force of the Criminal Code, it is no

longer necessary that the first juror sworn should be added to the
triers appointed to decide on the challenge of the second juror.
(52).
Sec. 667. Sec. 927. Calling the panel. The name of each juror 

on a panel returned, with his number on 
the panel and the place of his abode, shall 
be written on a distinct piece of card, and 
al1.- such pieces of card shall be as nearly as 
may be of equal size.

2. The cards shall be delivered to the 
officer of the court by the sheriff or other 
officer returning the panel, and shall, under

(30a) Union Colliery Co. v. It.. 31 Can. 8. C. It.. 81 ; Can. Ami. Dig., 
(1001), 104.

(51) Except that the old section (000) Is divided Into two new see 
tlons, (025 and 926), and the form of challenge or objection to the array 
Is now Form 60 (instead of the old form KK).

(52) R. v. Matlmrin, 8 Can. Cr. Cas., 1.



KKV18BU STaTI TKK 1V0G

the direction and care of the officer of the 
court, he put together in a box to be pro
vided for that purpose and shall be shaken 
together.

3. If the array is not challenged or if the 
triers find against the challenge, the officer 
of the court shall in open court draw out 
the said cards one after another, and shall 
cal'' out the name and number upon each 
such card as it is drawn, until such a 
number of persons have answered to their 
names as in the opinion of the court will 
probably be sufficient to provide a full jury 
after allowing for challenges of jurors anil 
directions to stand by.

4. The officer of the court shall then pro
ceed to swear the jury, each juror being call
ed to swear in the order in which his name 
is so drawn, until, after subtracting all chal
lenges allowed and jurors directed to stand 
by, twelve jurors are sworn.

5. If the number so answering is not suf
ficient to pro\ ide a full jury such officer shall 
proceed to draw further names from the box, 
and call the same in manner aforesaid, until, 
after challenges allowed and directions to 
stand by, twelve jurors are sworn. (53)

See. “ Sec. 928. Calling the jurors who have stood by. — If 
by challenges and directions to stand by the 
panel is exhausted without leaving a suf
ficient number to form a jury those who have 
been directed to stand by shall be again call
ed in the order in which they were drawn, 
and shall be sworn, unless challenged by the 
accused, or unless the prosecutor challenges 
them and shows cause why they should not 
he sworn: Provided that if before any such 
juror is sworn other jurymen in tlic panel 
become available the prosecutor may require 
the names of such Jurymen to be put into 
and drawn from the box in the manner here
inbefore prescribed, and such Jurors shall be

(53) These three new sections. 927, 928 and 929. are formed from the 
old section <>(57 with slight alterations in the wording.
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sworn, challenged, or ordered to stand by, 
as the ease may be, before the Jurors orig
inally ordered to stand by are again call
ed. (53)

Sec. “ Sec. 929. Who shall be the jury to try the indictment.
The twelve men who in manner aforesaid are 
ultimately drawn and sworn shall be the 
jury to try the issues o>n the indictment, and 
the names of tlie men so drawn and sworn 
shall be kept apart by themselves until such 
jury give in their verdict or until they arc 
discharged ; and then the names shall lx; re
turned to the box, there to be kept with the 
other names remaining at that time undrawn, 
and so to ties quotics as long as any issue re
mains to be tried.

2. If the prosecutor and accused do not 
object thereto, the court may try any issue 
with the same jury that has previously tried 
or been drawn to try any other issue, with
out their names being returned to the box 
and redrawn, or if the parties, or either of 
them, object to some one or more of the jur
ors forming such jury, or the court excuses 
any one or more of them, them the court may 
order such persons to witlidraw, and may 
direct the requisite number of names to make 
up a complete jury to be drawn, and the per
sons whose names are so drawn shall be 
sworn.

3. An omission to follow the directions of 
this or tlie two last preceding sections shall 
not all'ect the validity of the proceedings. (53)

Sec. ÜG8. Sec. 930. A ground of challenge that Jurors’ names 
are not on panel is tried upon the voir dire. 
If the ground of challenge is that the Jurors* 
names do not appear on the panel, the issue 
shall be tried by the Court on tlie voir dire 
by the inspection of the panel, and such other 
evidence as the Court thinks fit to re
ceive. (54)

Sec. “ Sec. 931. Trial of challenge upon other grounds. — If
the ground of challenge be other than as last

(54) Taken from paragraph 7 of the old fleet Lon 668.
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aforesaid, tlic two jurors last sworn, or if no 
jurors have then been sworn, then two per
sons present whom the court may appoint for 
that purpose shall bo sworn to try whether 
the juror objected to stands indifferent be
tween the King and the accused, or has been 
convicted as hereinbefore specified or is an 
alien, as the ease may be.

2. If the court or the triers find against 
the challenge the juror shall bo sworn.

3. If they find for the challenge lie shall 
not he sworn.

4. If, after what the court considers a rea
sonable time, the triers arc unable to agree, 
the court may discharge them from giving a 
verdict, and may direct other persons to Ik* 
sworn in their place. (55)

Sec. 668. Sec. 932. Peremptory challenges by accused. — Even- 
one indicted for treason or for any offence 
punishable with death is entitled to chal
lenge twenty jurors peremptorily.

2. Every one indicted for any offence other 
than treason, or an offence punishable with 
death, for which he may be sentenced to im
prisonment for mon- than five years, is en
titled to challenge twelve jurors peremptorily.

3. Every nine indicted for any other offence 
is entitled to challenge four jurors per
emptorily. (56)

On an indictment for unlawful wounding, in which is included 
a separate count for assault, the accused is not entitled to claim 
the total number of peremptory challenges of jurors as lie would 
have, if the charges were contained in two separate indictments, 
but is limited to the largest number allowed in respect of any single 
count. (57)
Sec. 668. Sec. 933. Peremptory challenges and stand-asides by

the Crown.—The Crown shall have power 
to challenge four Jurors peremptorily, and 
may direct any number oi Jurors not per
emptorily challenged by the accused to 

_______________ stand by until all the Jurors have been
(55) Taken from paragraph 8 of the old section 608.
(50) Taken from paragraphs 1. 2 and 3 of the old section 008.
(57) It. v. Turpili. 8 Can. Cr. Cas., 59.
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called who are availably for the purpose of 
trying that indictment.

2. The accused may be called upon to 
declare whether he challenges any Jurors 
peremptorily or otherwise, before the prose
cutor is called upon to declare whether he 
requires such Juror to stand by, or chal
lenges him either for cause or peremptorily. 
(58).

A direction to a juror to “stand by”, at the instance of the 
Crown, is, in substance, a deferred challenge for cause, and can
not be made after the juror has. by direction of the clerk of the 
court, taken the book to be sworn. (59).
Sec. 669. Sec. 934. No right in libel cases to stand jurors 

aside. Unchanged.
Sec. 668. Sec. 935. Challenges for cause.—Every prosecutor and 

every accused person is entitled to any num
ber of challenges on the ground,—
(а) that any juror's name does not appear 

in the panel : Provided that no mis
nomer or misdescription shall be a 
ground of challenge if it appears to the 
court that the description given in the 
panel sufficiently designates the person 
referred to; or,

(б) that any juror is not indifferent bet
ween the King and the accused; or.

(c) that any juror has been convicted of 
any offence for which he was sentenced 
to death or to any term of imprison
ment with hard labour or exceeding 
twelve months ; or,

(d) that any juror is an alien.
2. No other ground of challenge for cause 

than those mentioned in this section shall l>e 
allowed. (60)

The fact that a juror has made remarks indicating a leaning for 
or against an accused will not of itself furnish ground for a new 
trial where the verdict does justice, and there is no reason to sup
pose tiiat the juror’s opi'nion was not derived from the evidence.

Where a juror has been challenged for cause of favor the finding

(:"8) Taken from paragraphs 0 and 10 of the old section 608. 
(,->!)) It. t. Rairsailou, (No. 1), 4 Can. Cr. Oas.. 343.
(00) Taken from paragraphs 4 and 5 of the old section 608.



THE CRIMINAL CODE 277

Revised Statutes 1906 Remarks

of the triers as to his competency is conclusive although tin- accused 
ami his counsel were not then aware of remarks alleged to have 
been made by the juror which would tend to shew a bias against 
die prisoner. Upon grounds of public policy, the testimony or the 
evidence or other sworn statement of a juror will not be received 
to impeach a verdict nor to shew that the jurors agreed on their 
verdict by a majority; and for the same reasons a juror cannot 
shew that he did not agree to the verdict as rendered or that lie con
sented to it without concurring in it, in order to secure his dis
charge. But affidavits are admissible from the other jurors to sup
port and confirm the presumption that the proceedings of the jury 
were correct, and that there has been no misconduct, (til) And 
these holdings were confirmed in appeal. (ti2)
•-vc. Gti8. Sec. 936. Challenge may be required to be in writing.

If a challenge on any of the grounds afore
said is made, the court may, in its discre
tion, require the party challenging to put his 
challenge in writing.

2. The challenge may be in the form 70, 
or to the like effect.

3. The other party may deny that the 
ground of challenge is true. (63)

See. 610. Sec. 937. Peremptory challenge in case of mixed jury.
Unchanged in meaning. 

Sec. 671. Sec. 938. Accused persons joining or severing in their 
challenges. Unchanged.

See. 672. Sec. 939. Ordering a tales, when panel exhausted and 
a complete jury cannot be had therefrom.

Meaning unchanged.
ARRAIGNMENT AND TRIAL.

Sec. 642. Sec. 940. No trial on a Coroner’s inquisition.
Unchanged.

Sec. 652. Sec. 941. Bringing up prisoner for arraignment.
Unchanged.

Sec. 659. Sec. 942. Right to full defence. Unchanged.
Where an English speaking prisoner in the Province of Quebec 

is represented at his trial by counsel1 speaking the French lang
uage. and no request is made for a translation of the testimony of 
French-speaking witnesses into English, for the benefit of the 
prisoner, it has been held that the failure to so translate as to

(til) It. v. Carl-in, Que. Jml. Rep., 12 K. B„ 308; <1 Can. Cr. Cas. 3t„'> ; 
((12) R. v. Carlin, (i Can. Or. Cas., 507.
(t$3) Taken from par. ti of tihe old section titiH.
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enable the prisoner to personally understand the evidence is not 
u limitation of his right to make “full answer and defence” to 
the charge, and will not invalidate a conviction. (64).
Sec. GUO. Sec . 943. Presence of accused at trial.

Unchanged.
Sec. GUI. Sec. 944. Prosecutor’s right to sum up.—If an ac

cused person, or any one of several accused 
peinons being tried together, is defended by 
counsel, such counsel shall, at the end of 
the case for the prosecution, declare whether 
he intends to adduce evidence or not on be
half of the accused person for whom lie ap
pears; and if he does not thereupon an
nounce his intention to adduce evidence, 
the counsel for the prosecution may address 
the jury by way of summing up.

2. Upon every trial for an indictable of
fence. the counsel for the accused, or the 
accused if he is not defended by counsel, 
shall be allowed, if he thinks fit, to open 
the case for the defence, and after the con
clusion of such opening to examine such 
witnesses as he thinks fit, and when all the 
evidence is concluded to sum up the 
evidence.

3. If no witnesses arc examined for the 
defence the counsel for the accused, or the 
accused in case he is not defended by coun
sel. shall have the privilege of addressing 
the jury last, otherwise such right shall be
long to the counsel for the prosecution: 
Provided, that the right of reply shall lie 
always allowed to the Attorney General or 
Solicitor General, or to any counsel acting 
on behalf of cither of them.

Slightly altered, as here set forth.
It has been held, in Manitoba, that, where no evidence is of

fered for the defence, the counsel for the defence has the right 
to the last address to the jury, notwithstanding that the prosecu
tion is conducted by counsel acting for the Attorney General, and 
that the “right of reply” permitted, by section GUI, (now section 
944), to the Attorney General or to counsel acting on his behalf 
is the right to again address the jury at the close of the evidence

(G4) It. v. Lon#, G Cnn. Cr. Cas., 4U3.
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and before the address of the defendant’s •counsel, when the 
defence offers no evidence. (05).

Hut the contrary has since been held in Ontario, in a case in 
which it was decided that a crown prosecutor acting on behalf of 
the Attorney General of the province has a right of reply, 
although no witnesses are called for the defence. (00).

The informant at whose instance an indictment has been pre
ferred for perjury has no locus standi to appear by counsel and 
take part in the trial, without the consent of the Crown. (0Î).

Where several |>crsons are jointly indicted, the order in which 
each of them shall enter upon his defence is generally subject to 
the discretion of the trial judge. Where there is a difference in 
the degree of criminality with respect to the charge made against 
several persons jointly indicted, they should be called upon for 
their defence, the greater before the lesser, according to the 
seriousness of the charge against each, as disclosed both by the 
indictment and by the evidence for the prosecution, e. <j., the 
principal before the accessory, and the thief before the receiver. 
Where there appears no such difference in degree of criminality, 
in respect of several persons jointly indicted, the order of defence 
is the order in which their names appear in the indictment. (G8).

The evidence of the witnesses called on behalf of any de
fendant is effective as regards the other defendants, whether 
beneficially or adversely, and counsel for the other defendants 
may, therefore, cross-examine such witnesses before their cross- 
examination by counsel for the prosecution. (GO).
Sec. GÎ3. See. 945. Continuous trial. Jurors not to separate 

in capital cases.—The trial shall proceed 
continuously subject to the power of the 
court to adjourn it.

2. The court may adjourn the trial from 
day to day, and if in its opinion the ends 
of justice so require, to any other day in 
the same sittings.

3. Upon every adjournment of a trial 
under this section, or under any other sec
tion. the court may, if it thinks fit, direct 
that during the adjournment the jury shall 
be kept together, and proper provision 
made for preventing the jury from holding

(tlT») It. v. Leltlane. «I Van. Vr. Ons.. .148. 
(or,) It. v. Martin, Van. Vr. On*.. .171. 
(07) It. v. Gilmore, 7 Van. Vr. Vus., 210. 
(08) It. v. Itarsalou, 4 Van. Vr. Cas., 440. 
(00) lb.

✓
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communication with tiny one on the sub
ject of tlie trial.

4. Such direction shall be given in all cases 
in which the accused may upon conviction 
lie sentenced to death.

5. In other cases, if no such direction is 
given, the jury shall be permitted to 
separate.

(>. No formal adjournment of the court 
shall hereafter lie required, and no entry 
thereof in the Crown book shall be ncces- 

Altered, as here set forth.
The trial judge is not bound to exclude the jury during any 

part of a criminal trial : and the fact that an application to ex
clude an alleged dying declaration was made in the presence of 
the jury, and that, on the cross-examination of a witness in refer
ence to it, parts of the declaration were read by counsel cross- 
examining. is not a ground for a new trial, when the declaration 
was ruled out and explicitly withdrawn from the jury. (70).

946. Jurors may have fire and refreshments.
Unchanged.

Sec. 947. Libel in extract from or abstract of paper 
published by or under the authority of a 
legislative body. Unchanged.

Sec. 948. Evidence in case of polygamy.
Unchanged in meaning.

offence charged. Attempt proved.
Unchanged.

mpt charged. Full offence proved.
Meaning unchanged.

ice charged. Part only proved.
Meaning unchanged. 

Sec. 952. On indictment for murder of a child, con
viction may be of concealment of birth.

Meaning unchanged. 
Sec. 714a. Sec. 953. Charge for stealing, conviction for fraud

ulently dealing with cattle. — When an 
offence under section 3G9 is charged and 
not proved, but the evidence establishes an 
offence under section 392, the accused may 
be convicted of such latter offence and 
punished accordingly.

Altered slightly, as here set forth.

Sec. 711.

Sec. 712.

Sec. 946.

Sec. 947.

Sec. 948.

Sec. 949.

Sec. 950.

Sec. 951.

Sec. 952.

Sec. 953.

(70) It. v. Alio, 8 Can. Or. Cas.. 453.
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Sec. 715. Sec. 954. Trial of joint receivers. Unchanged.
Sec. 718. Sec. 955. Trial for coinage offences. Unchanged.
Sec. 719. Sec. 956. Verdict, in cases of libel, may be guilty or 

not guilty generally. Unchanged.
Sec. 720. Impounding forged documents.

Omitted here (71).
Sec. 721. See. 957. Destroying counterfeit coin. Unchanged. 
Sec. 722. Sec. 958. View. Meaning unchanged.

In a summary proceeding for an alleged sale of liquor, a con
viction will be quashed, if, after the close of the evidence, the 
magistrate went alone and took a view of the place of sale and 
so stated when giving his judgment. (72).
Sec. 727. Sec. 959. Jury retiring to consider verdict.—If the 

jury retire to consider their verdict they 
shall be kept under the charge of an officer 
of the court in some private place, and no 
person other than the officer of the court 
who has charge of them shall be permitted 
to speak or to communicate in any way 
with any of the jury without the leave of 
the court.

2. Disobedience to the directions of this 
section shall not affect the validity of the 
proceedings.

3. If such disobedience is discovered be
fore the verdict of the jury is returned, the 
court, if it is of opinion that such dis
obedience might lead to a miscarriage, of 
justice, may discharge the jury and direct 
a new jury to be sworn or empanelled dur
ing the sitting of the court, or postpone the 
trial on such terms as justice may reejuire.

Slightly altered in the wording. 
Sec. 728. Sec. 960. Jury discharged, if unable to agree.

When the jury is polled and one or more jurors dissent front 
the verdict as announced by the foreman, it is not necessary that 
a disagreement should be recorded and the jury discharged; they 
may lx* sent back for further deliberation, and a unanimous verdict, 
then brought in. is regular. (73).

Upon the discharge of a jury, for disagreement, the court may 
either traverse the case, to the next sittings, for the second trial, 
or may have a new jury sworn from the same panel as the first

(71) And made Into section 33 of the new Canada Evidence Act, lost.
(72) Itc Sing Koe. .% Can. Cr. Cos., 80.
(73) It. v. nurdell, 10 Can, Cr. Cas., 3»u*i: 11 Ont. L. It.. 440.
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jury, and proceed with the second trial at the same sittings of the 
court. The reference, in the above section, 0(30, to the “impanel
ling” of a new jury, is to the selection of the twelve who are to 
try the charge and not to the impanelling of jurors under the 
venire to the sheriff. A second venire ia unnecessary to constitute 
a second jury qualified to re-try the case at the same sittings. 
Upon such second trial at the same sittings, it is not necessary 
to ask the accused to plead again to the indictment or to again 
read the indictment to him. (74).
Sec. 720. Sec. 961. Taking verdict or other proceeding of the 

court on Sunday not invalid. Unchanged. 
Sec. 732. Sec. 962. Stay of proceedings by Attorney General.

Unchanged.
The Attorney General may exercise the power conferred by this 

section of entering a nolle jrrosequi to an indictment for criminal 
libel, although the proceedings were instituted by a private prose
cutor; and the discharge of the accused, upon the entry of a 
nolle prosequi, by the Attorney General, to an ind tment for 
criminal lihej, is a judgment for the defendant entitling him, 
under section 1045, to his costs against the private prosecutor.
'(75)1.
See. 676. Sec.

Sec. •< Sec.
Sec. 675. Sec.

Sec. 736. Sec.

See. 737. Sec.

Sec. 739. Sec.

Sec. 740. Sec.
See. 741. Sec.

VC. 677. Sec.
See 678. Sec.

charged.
js when
(76).

a previous offence is

Unchanged.
DEFENCE OF INSANITY.

of offence. Meaning unchanged.
arraignment or trial.
Meaning unchanged.

charged for want of prosecution.
Meaning unchanged.

969. Custody of insane persons. Unchanged.
970. Insanity of person imprisoned. Unchanged.

WITNESSES AND ATTENDANCE.

Attendance of witnesses. Unchanged.

Meaning unchanged.

(74) K. v. Gaffln, 8 Cnn. Cr. Pas.. 194.
(75) It. v. BMckiley, 8 Can. Cr. Cas., 405.
(7(5) These two sortions iHUt and 1M14 are formed from the old section 

($7<i without any material alteration.
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Sex*. (>78«. Sex. 973. Warrant against witness in the first in
stance. Meaning unchanged.

Sec. <>79. See-. 974. Witness in Canada but beyond jurisdiction 
of court may be subpoenaed. (77).

Sec. “ Sec. 975. Proceedings when subpoena disobeyed.) 77).
Sec. “ Sec. 976. Courts of the several provinces auxiliary

to one another. (77).
Sec. (*>80. See. 977. Procuring attendance of witness who is a 

prisoner.—When the attendance of any 
person confined in any prison in Canada, or 
upon the limits of any gaol, is required in 
any court of criminal jurisdiction in any 
case cognizable therein by indictment, the 
court before whom such prisoner is re
quired to attend, or any judge of such 
court or of any superior court or county
court, or any chairman of General Sessions, 
may, before or during any such term or 
sittings at which the attendance of such 
person is required, make an order upon the 
warden or gaoler of the prison, or upon 
the sheriff or other person having the 
custody of such prisoner.—
(a) to deliver such prisoner to the person 

named in such order to receive him;

(6) to himself convey such prisoner to 
such place.

2. The warden, gaoler or other person 
aforesaid, having the custody of such 
prisoner, when so required bv order as afore
said. upon being paid his reasonable charges 
in that behalf, or the person to whom such 
prisoner is required to be delivered as afore
said, shall, according to the exigency of the 
order, convey the prisoner to the p’taee at 
which he is required to attend and there 
produce him, and then to receive and obey 
such further order as to the said court 
seems meet. Altered, as here set forth.

Witnesses, (whether subpoenaed or not), as well as parties are 
protected from arrest while going to the place of trial, while atfcend-

(77) Tliese three new sections.—074. 973 and 070,—are formed from 
the old section G70 without material «'Heration.
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mg there for the purpose of testifying in the cause, and while re- 
tti ruing home ; (Î8) and this privilege extends to a witness coining 
from abroad without a subpoena. (T9) But it has boon held that 
the privilege from arrest allowed to a witness summoned before a 
Court sitting in another judicial district from that in which he 
lives, does not apply where he is charged with a criminal offence 
committed by him during the time in which he is in such district 
for the purpose of giving evidence. (80)

EVIDENCE ON TRIAL.

Sec. G90. Sec. 978. Admissions may be taken on trial.
Unchanged.

Whore two prisoners are being jointly tried for an offence, a vol
untary admission made by one of them is evidence against himself 
only, and if it implicates a fellow prisoner the trial judge should 
warn the jury that the statement is evidence only against the per
son making it and should not l>c considered in weighing the ev
idence against the fellow prisoner. It seems, moreover, that where 
the Crown intends to make use of such a confession, the prisoner 
jointly charged, and likely to lx1 implicated bv such a statement of 
the other accused, would have ground for applying, before the com
mencement of the trial, to be tried separately, so as to prevent the 
statement being put in as evidence at his trial, even with the judge’s 
warning. (81)

This section permits an admission of any “fact” to be made, at 
the trial, by the prisoner or his counsel, so as to dispense with proof, 
but the section does not apply to an alleged consent of prisoner’s 
counsel to put in, as evidence, previous débitions of other persons 
which arc not properly evidence against the prisoner. (82)

Evidence given on the trial of another person, including the ev
idence of the prisoner then called as a witness, may, with the con
sent of the prisoner’s counsel, bo admitted in evidence both for and 
against tine prisoner. (83)

At the trial of ah indictable offence, the presiding judge may 
with the consent of counsel for the Crown and for the accused re
spectively. adjourn the hearing to a private house within the same 
county for the purpose of taking there tie evidence of a witness,

(78) Meek ins v. Smith. 1 II. Rl„ 030; Randall v. Gurney, 3 It. and 
Aid.. 252; WuIjhiIo v. Alexander, 3 Doug., 45.

(7D) 1 Tidd's Brae., 11)5, 190; Greeuloaf uu Evid., 10 Ed., vol. 1. 507. 
(NO) Ewan, Ex /)., 2 Can. C-r. Gas., 270.
(NI) It. v. Martin. 9 Can. Or. (Ms.. 371.
(82) It. v. ltrooks, 11 Can. Or. Cas.. 188; 11 Ont. L. It.. 325.
(83) It. v. Fox. 7 Can. Or. Cas., 457.
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who is too iill to bo moved therefrom, and may order that the Court 
and jury proceed .there for that purpose. The accused is hound bv 
the consent of his counsel in such a matter, which does not go to 
the jurisdiction of the Court. (84)
S c. (191.

Six*. 692.

See. 693.

S o. fini. 
Sec. 695.

Sc. 696.

697.

See. 979. Certificate of former trial upon the trial of 
an indictment for perjury. Unchanged.

.Sec. 980. Evidence of coin being false or counterfeit.
Meaning unchanged.

.See. 981. Evidence on proceedings for advertizing 
counterfeit money. Unchanged in meaning.

•See. 982. Proof of previous conviction. Unchanged.
Examination of witness as to previous con
viction. Proof of previous conviction of wit
ness. Omitted here. (85)
Proof of attested instrument.

Omitted here. (86)
See. 983. Evidence at trial for child murder.

S c. 698. 
Sic. 699.

Six-. 700.

S.c. 701.

See. 701 a. Sec. 984.

Unchanged.
Handwriting comparison. Omitted here. (87) 
Contradiction of party's own witness, when 
adverse. Omitted here. (88)
Cross examination as to previous written 
statements. Omitted here. (89)
Cross examination as to previous oral state
ments. Omitted here. (90)
Proof of age of boy, girl, child, etc. — To
prove thi1 age of a boy, girl, child or young 
person for the purposes of sections two hun
dred and eleven, two hundred and fifteen, two 
hundred and forty-two, two hundred and 
forty-three, two hundred and forty-five, two 
hundred and ninety-four, three hundred and 
one, three hundred and two, three hundred 
and fifteen and three hundred and sixteen, 
any entry or record by an incorporated so
ciety or its officers having had the control 
or care of the boy, girl, child or young per-

(N4) It. v. Ropers, fi Can. Cr. Cas., 419.
(85) Mode Into section 12 of the new Canaria Evidence Act. past. 
(811) See section 52 of the new Canaria Evidence Act. post.
(ST) See section 8 of the new Canaria Evidence Act. post.
(88) Made into section 9 of the new Canaria Evidence Act, past.
(89) Made into section 10 of the new Canaria Evidence Act, past.
(90) Made into section 11 of the new Canaria Evidence Act, post.
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eon at or about the time of the boy, girl, 
child or young person being brought to Can
ada. if such entry or record has been made 
before the alleged offence was committed, 
shall be prima faeve evidence of such age.

2. In the absence of other evidence, or by 
way of corroboration of other evidence, the 
judge, or, in cases where an offender is tried 
with a jury, the jury before whom an indict
ment for the offence is tried, or the justice 
before whom a preliminary inquiry thereinto 
is held, may infer the age from the appear
ance of the boy, girl, child or young person.

Altered, as here set forth.
See. 985. Presence of gaming instruments, proof of 

gaming character of house. — When any 
cards, dice, balls, counters, tables or other 
instruments of gaming used in playing any 
unlawful game arc found in anv house, room 
or place suspected to be used as a common 
gaining house, and entered under a warrant 
or order issued under this Act, or about the 
person of any of those who are " there
in. it shall be prima facie evidence, on the 
trial of a prosecution under section two hun
dred and twenty-eight or section -two hundred 
and twenty-nine, that such house, room or 
place is used as a common gaming house, 
and that the persons in the room or
place where such instruments of gaming are 
found were playing therein, although no play 
was actually going on in the presence of the 
officer entering the same under such warrant 
or order, or in the presence of the persons 
by whom he is accompanied.

Slightly altered, as here set forth.
Sec. 986. Other evidence of house being a common 

gaming house. — In any prosecution under 
section two hundred and twenty-eight for 
keeping a common gaming house, or under 
section two hundred and twenty-nine for 
playing or looking on while any other person 
is playing in a common gaming house, it 
shall be prima facie evidence that a house.

4

5
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room or place is used as a common gaming 
house, and that tile persons found therein 
were unlawfully playing therein, —
(a) if any constable or officer authorized to 

enter such house, room or place, is wil
fully prevented from, or obstructed or 
delayed in entering the same or any part 
thereof ; or,

(b) if any such house, room or place is 
found fitted or provided with any means 
or cOntrivanoo for unlawful gaming, or 
with any means or contrivance for con
cealing, removing or destroying any in
struments of gaming.

Altered, as here set forth.
Sec. 704. Sec. 987. Evidence in cases of gaming in stocks or 

merchandise. Unchanged.
Sec. 707. Sec. 988. Evidence of stealing ores or minerals.

U nchanged.
Sec. 707a. Sec. 989. Evidence of property in cattle, cattle brands 

or marks. — In any criminal prosecution, 
proceeding or trial, the presence upon any 
cattle of a brand or mark, which is duly rec
orded or registered under the provisions of 
any Act, ordinance or law, shall be prima 
facie evidence that such cattle are the prop
erty of the registered owner of such brand or 
mark.

2. When a person is charged with theft of 
cattle, or with an offence under paragraph 
(a) or paragraph (b) of section three hun
dred and ninety-two respecting cattle, pos
session by such person or -by others in his 
employ or on his behalf of such cattle bearing 
such a brand or mark of which the person 
charged is not the, registered owner, shall 
throw upon the accused the burden of prov
ing that such cattle came lawfully into his 
possession or into the possession of such 
others in his employ or on his behalf, unless 
it appears that such possession by others in 
his employ or on his behalf was without his 
knowledge and without his authority, sanc
tion or approval.

Slightly altered, as here set forth.
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Sec. 708. Sec. 990. Evidence of property in timber. Evidence 
of theft thereof. — In any prosecution, pro
ceeding or triad for any offence under section 
tliree hundred and ninety-four a timber 
mark, duly registered under the provisions* 
of the Timber Marking Act, on any timber, 
mast, spar, saw-dog or other description of 
lumber, shall be /trima facie evidence that 
the same is the property of the registered 
owner of such timber mark.

2. Possession by the accused, or by others 
in his employ or on his behalf, of any such 
timber, mast, spar, saw-log or other descrip
tion of lumber so marked, shall, in all cases, 
throw upon him the burden of proving that 
such timber, mast, spar, saw-log or other 
description of lumber came lawfully into 
his possession, or into the possession of such 
others in his employ or on his behalf.

Slightly altered, as here set forth.
See. 709. Sec. 991. Evidence of enlistment in cases relating to 

public stores. — In any prosecution, pro
ceeding or triad under sections four hundred 
and thirty-three to four hundred and thirty- 
seven inclusive for offences relating to public 
stores, proof that any soldier, seaman or 
marine was actually doing duty in His Maj
esty’s service shall be prima facie evidence 
that his enlistment, entry or enrolment has 
boon regular.

2. If the person charged with the offence 
relating to public stores mentioned in sec
tion four hundred and thirty-five was. at the 
time at which the offence is charged to have 
been committed, in ITis Majesty’s service or 
employment, or a dealer in marine stores, or 
a dealer in old mortals, knowledge on his part 
that the stores to which the charge relates 
bore the marks described in section four hun- 

, dred and thirty-two shall be presumed until 
the contrary is shown.

Slightly altered, as here set forth.
Sec. 710. See. 992. Evidence in cases of fraudulent marks on 

merchandise.—In any prosecution, proceed
ing or trial for any offence under Part VIT,
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rotating to fraudulent marks on merchandise, 
if the evidence relates to imported goods 
evidence of the port of shipment shall he 
prima facie evidence of the place or country 
in which the goods were made or produced. 
Altered by omitting par. 2 of the old section. 

Sec. 716. Sec. 993. Proceedings against receivers. Evidence of 
possession of property previously stolen, etc.

Meaning unchanged.
Sec. 717. Sec. 994. Proceedings against receivers. Proof of 

previous conviction as evidence of knowl
edge in present instance.

Mean in g unchanged.

EVIDENCE TAKEN APART FROM TRIAL.

S » . 681. Sec. 995. Evidence, under commission, of person dan
gerously ill. Meaning unchanged.

Sec. 682. Sec. 996. Presence of prisoner at examination under 
such commission. Meaning unchanged.

See. 683. Sec. 997. Evidence may be taken out of Canada under 
commission. Unchanged.

The evidence taken under a commission is admissible as well at 
the preliminary enquiry as before the Grand Jury and at the trial 
of the indictment when found. The order should provide for the 
return of the commission into the court from which it issues and 
should not direct the transmission of the evidence by the commis
sioner to the magistrate holding the preliminary enquiry. (91)

A commission to take the evidence of witnesses abroad in a libel 
case is properly ordered at the trial where the evidence to lx* taken 
on such commission relates wholly to a plea of justification just 
entered of record, the defendant not being bound to anticipate his 
plea to the indictment and. being entitled to all of the time up to 
his arraignment to consider whether he would plead justification ; 
so that the application for the commission is rightly made after and 
not before plea. (92)

An order may be made for taking, in Canada, under commission, 
the evidence of a material witness who ordinarily resides out of 
Canada, but who is temporarily within the jurisdiction and about 
to return to his own country. (93)

(01) R. v. Venot, i! Cnn. Cr. Cas.. 471. 
(92) K. v. Ntool, Oan. Cr. Cas., 31. 
(03) R. v. Itaskett, 0 Can. Cr. Cas.. 01. 

10
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ADMITTING, ON TRIAL. EVIDENCE PREVIOUSLY TAKEN

Sec. G8(>. Sec. 998. Deposition, taken under commission, of a 
sick person, may, under certain circum
stances. be read in evidence at trial. — If
the statement of a sick person has l>een taken 
by a commissioner as provided in section 
nine hundred and ninety-five, and upon the 
trial of any offender for any offence to which 
the same relates, the person who made the 
statement is proved to be dead, or if it is prov
ed that there is no reasonable probability 
that such person will ever be able to attend 
at the trial to give evidence, such statement 
may, upon the production of the judge's or
der appointing the commissioner, be read in 
evidence, either for or against the accused, 
without further proof thereof, if the same 
purports to be signed by the. commissioner by 
or before whom it purports to have been 
taken, and it is proved to the satisfaction of 
the court that reasonable notice of the inten
tion to take such statement was served upon 
the person, whether prosecutor or accused, 
against whom it is proposed to be read in 
evidence, and that such person or his counsel 
or solicitor had, or might have had, if he had 
chosen to be present, full opportunity of 
cross-examining the person who made the 
same. Stiffhtly filtered in the wording.

Sec. 687. Sec. 999. Deposition on preliminary enquiry may, in 
certain events, be read in evidence, at trial. 
— If upon the trial of an accused person 
such facts are proved upon oath or affirma
tion that it can be reasonably inferred there
from that any person, whose evidence was 
given at any former trial upon the same 
charge or whose deposition has been thereto
fore taken in the investigation of the charge 
against such accused person, is dead, or so 
ill as not to be able to travel, or is absent 
from Canada, and if it is proved that such 
ev id «Mice was given or such deposition was 
taken in the presence of the person accused, 
and that he or his counsel or solicitor if
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present had a full opportunity of cross-ex
amining the witness, then if the evidence or 
deposition purports to be signed by the judge 
or justice before whom the same purports to 
have been taken, it shall be read as evidence 
in the prosecution, without further proof 
thereof, unless it is proved that such ev
idence or deposition was not in fact signed 
by the judge or justice purporting to have 
signed the same.

Slightly altered, as here set forth.
The absence from Canada, required by this section to be shewn 

in respect of a witness, before his deposition on the preliminary 
enquiry can Ixi used as evidence for the prosecution at the triai, 
must lie of a permanent nature; a mere temporary absence is in
sufficient; and the onus of shewing that the witness’ absence from 
Canada is not merely temporary is upon the prosecution. (94)

It. lias l>een hold, in Xova Scotia, that a finding that the witness 
is “ahsent from Canada” is justified, if it lx- proved that he shipped 
as a sailor on a sealing voyage, which would ordinarily last six 
months, and that he was seen on the vessel just before its departure 
three weeks before the trial. (95)

Evidence that a witness at the preliminary enquiry was a corporal 
in the X<. W. Mounted Police, that he bad been sworn' in as a mem
ber of “Stratheona’s Horse,” for active Service in the South African 
war, that he had left the post at which he ‘had been stationed to 
join the latter force, and that, in the opinion of the deponent, if 
he. had left the latter force he would have returned to the former 
post, as in fact it would have been his duty to do, which fact would 
thereupon have become known to the deponent, was sufficient ev
idence of the absence of such witness from Canada to justify the 
admission, as evidence at the trial, of the deposition of such wit
ness taken at the preliminary enquiry. (9(5)

Alisonoe of a witness from Canada is not sufficiently proved un
der the above section to admit in evidence his deposition taken at 
the preliminary enquiry, by shewing the receipt of letters ami tel
egrams from him despatched from an adjoining territory of the 
United States, the latest despatch being six days prior to the 
trial. (97)

A deposition taken at a coroner’s inquest is not admissible as ev-
(94) It. v. McOtfHough, s Qan. Or. O;is., 278. See R. v. Scaiffe, 20 !.. 

J. M. C., 2*9.
(95) It. v. I>e!oe. 11 Can. Cr. Cas., 224.
(00) It. v. Forsythe, 5 Can. Cr. ('as., 475.
(97) It. v. Trefry, 8 Can. Cr. Gas., 297.
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idenoe on the homicide trial, on the deponent's death, illness or ab- 
senoe from Canada, as a deposition on a preliminary enquiry would 
be, ami the above section, 099, does not apply to depositions taken 
before coroners. (98)

But the signed deposition of a witness at a coroner’s inquest may 
be used on the cross-examination of tho witness at the homicide 
trial for the purpose of contradicting the witness’ testimony, al
though it is not certified to have been read over to the deponent and 
although it dois not appear thereby that the, deponent had no fur
ther testimony to add. (99)
Sec. G88. Sec. 1000. Depositions may be used in trial for other 

offences. U nehanged.
Sec. 089. Sec. 1001. Evidence of accused's statement before the 

justice. Unchanged.

CORROBORATION.

See. 084. Sec. 1002. Cases in which evidence of one witness 
must be corroborated. — No person accused 
of any offence under anv of the hereunder 
mentioned sections shall be convicted upon 
the evidence of one witness, unless such wit
ness is corroborated in some material par
ticular bv evidence implicating the accused : 
(a) Treason, Part 11.. section seventy-four ;

• ("/>) Perjury. Part IV., section one hun
dred and seventy-four :

(r) Offences under Part V., sections two 
hundred and eleven to two hundred and 
twenty inclusive;

(d) Procuring feigned marriage. Part VI., 
section three hundred and nine ;

(r) Forgery, Part VI [., sections four hun
dred and sixtv-cight to four hundred 
and seventy inclusive.

Slightly altered, as here set forth.
On a charge of allowing a girl under eightmi to be upon prem

ises for immoral purposes, the evidence of the girl proving that 
she shared with the proprietor the money she obtained by prostitu
tion there carried on is sufficiently corroborated, by the evidence 
of another witness tending to shew that the place was a bawdy 
house. (100)

(OS) H. r. Lnurin. (No. ft). ft Can. Cr. Oa*.. "48.
(»!)) it. v. Lnurin. (No. :>). ft Can. Cr. Cas.. ."43; It. v. Lnurin. (No.3), 

supra.
(too) It. v. Brindley, (i Can. Cr. Cas., tint.
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On a charge» of criminal seduction under promise of marriage, 
corrolioration is essential : but the corroboration need not be as to 
every fact and it is sufficient if it confirms the belief that the 
.prosecutrix is speaking the truth. (101)

Evidence not in support of tltc charges laid in the indictment, 
but referring to charges not laid cannot be received as corroborative 
evidence ; and evidence of what the child told others could not be 
received. ( in-')

It has been held that the corroborative evidence required to sup
port a charge of seducing a girl under 10 years of age is not ne
cessarily that of another witness or witnesses to the acts charg
ed. (103)

Where a prisoner is charged with forgery by writing three false 
signatures as endorsements on the back of a promissory note, and 
each of the parties, whose signatures are thus made to appear, 
swears that the signature purporting to be his is not his and 
is a forgery, there is corroborative evidence to support the 
charge. (103a)
Sec. (18.*i. Sec. 1003. Evidence of child not under oath may be 

received in certain cases, but must be cor
roborated. Unchanged. (104)

Upon the trial of a charge of attempted carnal knowledge of a 
girl under fourteen who is too young to understand the nature of 
an oath, a conviction for that offence is not warranted, unless her 
evidence not under oath is corroborated by some other material 
evidence implicating the accused; but the accused may be convicted 
of common assault upon the charge so laid if there be. — as re
quired by section 25 (now section 10) of the Criminal Code, — 
corroboration merely by some other material evidence, the words 
“implicating the accused'’ not being in section 1G of the Canada 
Evidence Act. ( 10*5)

The trial judge has no power to direct that the official inter
preter appointed by the government shall not act in the trial of an 
indictment because of a charge brought forward by the counsel for 
the defence that the interpreter had previously been actively en
gaged in assisting the prosecution. ( 105 a)

Where it is sought to examine a witness through an interpreter,

101 II 1 Datm, 11 (Vin. Or. Oa«.. _• 11 . u Out. !.. It.. 227.
(102) It. v. Smith, .•{'.» Cun. !.. .!.. ttiil.
( UK!) It. v. Ilnrr. H O. W. It.. 7«M : 27 (Vui. !.. T.. 41.
(KXifl) Houle v. It., (pic. .Iml. Item. 15 K. It., 170.
(1(H) See section lti of the Cumula Evidence Act. post, for a similar 

provision.
(105) It. v. 1 leWolfe. 11 Onn. Cr. (’as.. .18.
(105a) It. v. Wong On. (No. 1), S (’an. Cr. (’as.. 342.
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in a foreign tongue, the opposing counsel may be given leave first 
to question the witness in English to test the witness’ competency 
to speak that language. When a foreign witness examined through 
an interpreter has some knowledge of English, the counsel entitled 
to cross examine may do so in English, without the intervention 
of the interpreter, and may also, if lie chooses, put questions through 
the interpreter. (1056)

For annotations as to the cross examination of an accused who 
testifies on his own behalf, as to the cross examination of a wit
ness upon his previous written and oral statements, as to evidence 
of character, etc., see comments under sections 4, 0, 10, 11 and 12, 
of the Canada Evidence Act, post.

SENTENCE, ARREST OF JUDGMENT AND APPEAL.

S<-v. «33. Sec. 1004. Question to be put to accused, if found 
guilty.—If the jury find the accused guilty, 
or if the accused pleads guilty, the judge 
presiding at the trial shall ask him whether 
lie has anything to say why sentence should 
not he passed upon him according to law : 
Provided that the omission so to ask shall 
have no effect on the validity of the pro
ceedings. (106)

See. 626. Sor. 1005. Sentence justified if sustained by any one
of several counts.—If one sentence is pass
ed upon any verdict of guilty on more 
counts of an indictment than One. the sen
tence shall be good if any of such counts 
would have justified it. (107)

S4-C. 733. See. 1006. Where sentence carried out when venue 
changed. — When any sentence is passed 
u)>on any person after a trial had und an 
order for changing the place of trial, the 
Court may in its discretion, either direct 
the sentence to lx» carried out at the pi act? 
where the trial was had or order the person 
■sentenced to be. removed to the place where 
his trial would have been had but for such

(lOfift) It. V. Won* On. (No. ,2), 8 Can. Or. Gas.. 343.
(100) Formed from the first paragraph of tlie old section 733.
(107) Taken from par. 5 of tlie old section 020, — the other par

agraphs of that old section being made Into sections, 850, 857 and 858.
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Sec. “

order, so that the sentence may he then* 
carried out. (108)

Sec. 1007. Motion in arrest of judgment. — The ac
cused may at any time before sentence move 
in arrest of judgment on the ground that 
the indictment dove 'not, after amendment, 
if any. state any indictable offence.

2. The court may in its discretion either 
hear and determine the matter during the 
same sittings or reserve the matter for the 
court of apixxil as hereinafter provided.

3. If the court decides in favour of the 
accused, he shall be discharged from that 
indictment.

Sec. 730.

4. If no such motion is made, or if the 
court decides against the accused upon such 
motion, the court may sen (once the accused 
during the sittings of the court, or the 
court may in its discretion discharge him 
on his own recognizance, or on that of such 
sureties as the court thinks fit, or both, to 
appear and receive judgment at some future 
court or when called u|sm.

3. If sentence is not passed during the 
sittings, the judge of any superior court 
before which the parson so convicted after
wards appears or is brought, or if he was 
convicted before a court of general or quar
ter sessions, the court of general or quarter 
sessions at a subsequent sittings may pass 
sentence upon him or direct him to be dis
charged. (ID!))

Six-. 1008. Suspension of sentence of death on preg
nant woman. Mean in;) unchanged.

Six-. 731. Sir. 1009. Jury de ventre inspiciendo abolished.

Six*. 734.
Me,a n ing n n eh anged.

Sec. 1010. Judgment not to be stayed or reversed on 
certain grounds. Judgment sufficient after 
verdict, notwithstanding certain objec
tions. — Judgment, after verdict upon an 
indictment for any offence against this Act,
shall not lx* stayed or reversed, —

(108) Taken from par. i of the oil i section 7'’»::.
(10!)) Taken from para graphs i* and :i of the oM section 73.*L
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(rt) for want of a similiter;
{b) by reason that the jury process lias 

. been awarded to a wrong officer, upon
an insufficient suggestion :

(r) for any misnomer or misdescription of 
the officer returning such process, or 
of any of the jurors; or,

(d) because any person has served upon 
jhc jury who was not returned as a 
juror by the slieriif or other officer.

2. Where the offence charged is an offence 
created by any statute*, or subjected to a 
greater degree of punishment by any stat
ute, the indictment shall, after verdict, lie 
held sufficient, if it describes the offence in 
the words of the statute creating the offence, 
or prescribing the punishment, although 
they are disjunctively stated or appear to 
include more than one offence, or otherwise.

Slightly altered.
Sec. 1011. Verdict not to be impeached for certain 

omissions as to jurors. Unchanged.
Sec. 1012. Appeal from conviction by a judge in a 

trade conspiracy case. — An appeal on all 
issues of law and fact shall lie, from any 
conviction, by the judge without the. inter
vention of a jury, for any offence mentioned 
in section 498 to the Court of appeal in the 
province where such conviction is made; 
and the evidence taken upon tlie trial shall 
form part of the record in appeal, and, for 
that purpose, the court before which the 
case is tried shall take note of the evidence 
and of all legal objections thereto. (110)

Sec. 1013. Appeal in other cases of indictable offences.
An appeal from the verdict or judgment of 
any court or judge having jurisdiction in 
criminal cases, or of a magistrate proceed
ing under section seven hundred and seven
ty-seven. on the trial of any person for an 
indictable offence, shall lie upon the 
tion of such person if convicted, to the

(110) Token from 52 V., c. 41, s. 5, forming part of the Appendix to 
the old Code.

99
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court of appeal in the cases hereinafter 
provided for, and in no others.

2. Whenever the judges of the court of 
appeal are unanimous in deciding an ap
peal brought before the said court their 
decision shall Ik* final.

3. It any of the judges dissent from the 
opinion of the majority, an appeal shall lie 
from such decision to the Supreme Court 
of Canada as hereinafter provided.

Slightly altered.
Sec. 743. Sec. 1014. No proceeding in error. — Reserve of any 

question of law for the opinion of the court 
of appeal. — No proceeding in error sha,ll 
Ik* taken in any criminal case.

2. The court before which any accustd. 
person is tried may, either during or after 
the trial, reserve any question of law arising 
either on the trial or on any of the pro
ceedings preliminary, subsequent, or in
cidental thereto, or arising out of the direc
tion of the judge, for the opinion of the 
court of ap)H*ail in manner hereinafter pro
vided.

3. Either the prosecutor or tlie accused 
may, during the trial, either orally or in 
writing, apply to the court to reserve any 
such question as aforesaid, and the court, 
if it refuses so to reserve it, shall neverthe
less take a note of such objection.

4. After a question is reserved, the trial 
shall proceed as in other oases.

5. If the result is a conviction, the court 
may in its discretion respite the exmition 
of the sentence or postpone sentence till the 
question reserved has been decided, and 
shall in its discretion commit the person 
convicted to prison or admit him to bail 
with one or two sufficient sureties, in such 
sums as the court thinks fit, to surrender 
at such time as the court directs.

6. If the question is reserved, a case shall
be stated for the opinion of the court of ap
peal. Slightly altered.

It has been held by the Supreme Court of the North West Ter-



ri tories that, — although the trial judge may, if he sues lit, grant 
a ivmtvi- case, during or aft r tli - trial, either upon application 
therefor, or of his own motion, — leave to appeal against the trial 
judge’s refusal to reserve a question of law cannot be granted by 
the court of appeal, except in the ease of an application, to reserve 
the question having been made to the trial court during the trial, 
and refused. (Ill)

It is a question of fact a'nd not of law, whether the use of a slot 
machine for selling cigars, — whereby customers obtained for the 
one price a number of cigars varying according to the working of 
the machine, — is or is not a game of chance, a mixed game of 
chance and skill, or a game of skill only. ( 112)

If the trial judge lias no doubt that there was evidence of the 
offence to go to the jury, he should not reserve a case upon that 
point. (113)

On an application for a reserved cast1, the evidence of a juror is 
not admissible to shew that he and another juror had refused to 
agree with the opinion of the other ten jurors and had failed to 
object, on the recording of the verdict favored by the ten, because 
somo of the latter had told them that the agreement of ten was 
sufficient to carry the verdict. (114)
See. 744. Sec. 1015. Appeal from refusal to reserve. — If the

court refuses to reserve the question, the 
party ing may move the court of ap
peal as hereinafter provided.

2. The Attorney General or party so ap
plying may on notice of motion to lie given 
to the, accused or prosecutor, as the case may 
bo, move the Court of Appeal for leave to 
appeal.

3. The court of appeal may, upon the mo
tion and upon considering such evidence, if 
any, as it thinks fit to receive, grant or re
fuse such leave. (115)

Sec. “ Sec. 1016. Proceedings on appeal being granted. — If
leave to appeal is granted, a case shall be 
stated for the opinion of the Court of Ap-

(111) It.' v. Toto, 8 Can. Or. Cas., 410. Rut there are, at pa gw 414, 
415, of the report, some comments questioning the correctness of the 
decision.

(112) It. v. Fortier. 7 Can. Or. Cas., 417.
(113) It. v. Rrindamour, 11 Can. Cr. Cas., 315.
(114) It. v. Mullen, tt Can. Cr. das..
(115) These two sections, 1015 and 1010, are formed from the old 

section 744, without any materia1! alteration.

2
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peal as if the question had been reserved.
2. If the sentence is alleged to be one 

which could not by law be passed, either 
party may without leave, upon giving no
tice of motion to the other side, move the 
Court of Appeal to pass a proper sentence.

3. If the Court has arrested judgment, 
and refused to pass a'ny sentence, the pros
ecutor may, without leave, make such a mo
tion. (115)

Sec. 745. Sec. 1017. Evidence to be sent to the court of appeal.
Meaning unchanged.

Sec. 74G. Sec. 1018. Powers of Court of Appeal upon hearing.—
Upon the hearing of any appeal under the 
powers hereinbefore contained, the court of 
appeal may, —
(а) confirm the riding appealed from ; or,
(б) if of opinion that the ruling was erro

neous, and that there has been a mis
trial in consequence, direct a new trial ; 
or,

(c) if it considers the sentence erroneous 
or the arrest of judgment erroneous, 
pass such sentence as ought to have 
been passed or set aside any sentence 
passed by the court below, and remit 
the case to the court below with a direc
tion to pass the proper sentence; or,

(d) if of opinion in a case in which the 
accused has been convicted that the 
ruling was erroneous, and that the ac
cused ought to have been acquitted, 
direct that the accused shall be dis
charged, which order shall have all the 
effects of an acquittal, or direct a new 
trial ; or,

(e) make such other order ' as justice re
quires. (ll(i)

Sec. “ Sec. 1019. If no substantial wrong conviction stands.
— No conviction shall be set aside nor any 
new trial directed, although it appears that 
some evidence was improperly admitted or

(11(1) These three new sections, 1018, 1010 and 1020, are taken from
the old section 740, without any material alteration.
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rejected, or that something not according to 
law was done at the trial or some misdirec
tion given, unless, in the opinion of the 
Court of Appeal, some substantial wrong or 
miscarriage teas thereby occasioned on the 
trial : Provided that if the Court of Appeal 
is of opinion that any challenge for the de
fence was improperly disallowed, a new 
trial shall be granted. ( 11G)

Sec. “ Sec. 1020. When some count only affected, sentence 
as to rest. — If it appears to the Court of 
Appeal that such wrong or miscarriage af
fected some count only of the indictment, 
the Court may give separate directions as 
to each count and may pass sentence on any 
count unaffected by such wrong or miscar
riage which stands good, or may remit the 
case to the court below with directions to 
pass such sentence as justice may require.

2. The older or direction of the court of 
appeal shall be certified under the hand of 
the presiding chief justice or senior puisne 
judge to the proper officer of the court be
fore which the case was tried, and such or
der or direction shall be carried into ef
fect. (116)

Leave to appeal will not be granted by an appellate court, on the 
ground of the admission of irrelevant evidence, if, in the opinion 
of the court, the reception of such evidence did not occasion any 
substantial wrong or miscarriage on the trial. (117)

Even if the trial judge should, in his charge, to the jury, direct 
them erroneously on a certain point, a new trial should not be grant
ed if there was ample evidence of guilt apart from the point in 
question, and if, in the opinion of the court of appeal no substan
tial wrong or miscarriage was occasioned by the error. (118)

An unqualified instruction to the jury, on a prosecution for theft 
against the finder of goods, that the pledging of same by him con
stitutes theft, is a misdirection entitling the accused to a new 
trial. (119)

Where comment has been made, in contravention of the Canada 
Evidence Act, upon the failure of the accused to testify, the same

(117) R. v. Oaillngban, 8 Can. Cr. Gas.. 14.'$.
(118) R. v. Higgins, 30 N. B. It., 18. (Cited, more fully, at p. 57, ante). 
(1111) R.v. Slavln, 7 Can. Cr. Cas., 175.
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is a substantial wrong to the* accused, and entitles him to a new 
trial. (180)

The temporary absence of a juror for a few minutes without the 
permission or knowledge of the court is not such a defect as neces
sitates a new trial regardless of the question whether anv substan
tial prejudice of the accused has resulted therefrom. Where the 
only evidence given during such temporary absence was unfavorable 
to the accused a:nd no possible prejudice has resulted, a reserve case 
should not lie granted nor leave given to appeal. (121)

A person charged with perjury committed in a civil action is 
entitled to have put in evidence those parts of his testimony in the 
civil action which may explain or qualify the statements in respect 
of which the perjury is charged ; and the refusal to admit such 
testimony is a “substantial wrong.” (122)

Where a conviction has been made without the legal proof re
quired by law of an essential part of the crime, such defect is a 
“substantial wrong or miscarriage at the trial,” and the conviction 
must be set aside. (123)

Where an indictment for burglary charges only the breaking and 
entering with intent, and does not charge a breaking out of the 
dwelling-house, and the evidence shews that two windows had been 
disturbed sufficiently to allow of an entrance, one of them being 
previously closed and the other partly open, but it does not appear 
by which of them the entrance was made, it is error to instruct the 
jury that an entrance by either is sufficient, ami the misdirection 
is a substantial wrong to the accused entitling him to a new 
trial. ( 184)

Where on an indictment for a principal offence and for an at
tempt to commit such an offence, the evidence is wholly directed 
to the proof of the principal offence, the jury’s verdict of guilty of 
the attempt otolly will not be set aside, although there were no other 
witnesses in respect of the attempt than those whose testimony, if 
wholly believed, shewed the commission of the greater offence. It 
is within the province of the jury, to believe, if it sees fit to do so, 
n part only of a witness’ testimony and to disbelieve the remainder 
of the same witness’ testimony, and it may therefore credit the 
testimony in respect of a greater offence only in so far as it shows 
a lesser offence. (125)

An indictment for stealing under a power of attorney which
(120) It. v. King, 0 Can. Cr. (’as.. 420.
(121) 11. v. McLean, 11 Can. Cr. Cas.. 2S3; 3» X. S. It., 147.
(122) It. v. C<*>t<\ 8 Can. Cr. Cas.. 100.
(123) It. v. 1 ivummoiwl. 10 Can. Cr. Cas., 340.
(124) It. v. Hums, 7 Can. Or. Cas.. 05; 30 C. L. J., 780.
(125) It. v. Iliuniliton, 4 Can. Or. Cas., 251.
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charges that the money appropriated was the proceeds of a sale 
made hy the defendant while acting under a power of attorney will 
not Ik* quashed for failure to allege that the power of attorney was 
one for the sale or disposition of property (Code, now section 356), 
but particulars wiill be ordered as to the date, nature or pur|M>rt 
of the alleged jmwer of attorney. The defect, being only a partial 
one, was cured by verdict, and cannot be given effect to upon a 
reserved case as to whether a verdict of guilty on such indictment 
was valid^fr not. A count in an indictment charging tliat the de
fendant acting under a jxiwer of attorney fraudulently sold certain 
hank shares and fraudulently converted the proceeds “and did 
thereby steal the said proceeds” is not bad as charging two offences, 
and the reference to the fraudulent sale and fraudulent conver
sion are to Ik- taken as descriptive of the means whereby the offence 
of stealing under a power of attorney was committed. (12(i)

Where all of the evidence went to the jury on a charge of keeping 
a common gaming house hut the trial judge gave an erroneous in
struction favourable to the accused as to the meaning of the term 
“for gain,” and the jury acquitted tlie accused although tliere was 
evidence unaffected by such instruction which, if believed, was suf
ficient for a conviction, an apjx-llate court on a case reserved by 
tlie prosecution should decline to order a new trial which would 
place the accused a second time in jeopardy. (12Î)

On a plea of insanity raised to a charge of theft a verdict of ac
quittal upon that ground cannot be disturlx-d on a reserved case 
granted to the Crown if tliere was any evidence, however unsatis
factory, to support tlie plea. (128)

Where, although tlie reception of opinion testimony as to the 
illegality of a transaction is improjx-r, a case is sufficiently made 
out without such opinion testimony, and tlie trial is without a jury, 
tin- conviction ought to stand. (129)

If u|x>n a case reserved, the appellate court finds that important 
depositions were improperly received in evidence, ami is unable 
to say that no substantial wrong or miscarriage was <x-casioned by 
the irregularity, the conviction shouild lie quashed, but a new trial 
may lx? ordered. (130)

iveave to appeal to the Court of Apjx-al under these sections

(120) It. v. Pulton, fi Can. Cr. Ohs.. .10.
(127) It. v. James, 0 Ont. L. It.. 35.
(128) It. v. Phinney, (No. 2), 7 Can, Or. (’as., 280. See It. v. McIntyre, 

31 N. 8. It.. 422.
(120) It. v. I lark ness, (No. 2). 0 Van. Cr. ('as.. 190. Ami see It. v. Fln- 

nessey, 10 Van. Cr. Cue., 347.
(130) It. v. Brooks. 11 Can. Or. Cas.. 188; 11 Ont. L. It.. 525.
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should not In* granted to a private prosecutor except under ex
ceptional circumstances. (131)

Leave to appeal will not Ik* granted to a private prosecutor from 
the decision of a police magistrate holding a summary trial by eon- 
suit merely upon the ground that the magistrate erred in rejecting 
certain evidence which was properly admissible but corroborative 
only.

A reserved case upon an objection, taken before pleading, that 
the charge upon which the accused was arraigned for a speedy 
trial was not founded upon the evidence adduced at the preliminary 
enquiry should not be heard by the Court of Ap|K*al until after the 
trial has been concluded, and then only in case of a convic
tion. (132)

The improper reception of evidence Indore a county judge trying 
a case without jury under the. “speedy trials” clauses will not en
title the prisoner to a new trial upon a case reserved, if the county 
judge certitit's therein that, apart from the evidence objected to. 
there was sufficient evidence to compel him to find the prisoner 
guilty. (133)

Upon an application for leave to appeal, after refusal of a re
served case, ample notice of the application should Ik* given to the 
Attorney General, and the notice of motion should set forth the 
grounds relied upon. (134)

It has been held that an accused person tried and acquitted in a 
criminal court is entitled to a copy of the record of such acquittal 
and of the indictment, without the fiat of or intervention by the 
Attorney-General of the province, and that a mandamus will lie to 
compel the delivery of certified copies. (135)
Sec. 747. Sec. 1021. Leave to a convicted person to apply for a 

new trial. Meaning unchanged.
Sec. 748. Sec. 1022. New trial by order of Minister of Justice.

Unchanged.
Leave to apply, — under the above section, — 1021, — to the 

Court of Appeal, for a new trial on the ground that the verdict is 
contrary to the evidence, cannot be granted unless there has been 
a denial of justice : and this defect cannot be attributed to the ver
dict by reason of the jury, in rendering it, not considering the ev
idence of the accused as to facts tending to his acquittal. The jury,

(131) It. v. Burns, (No. 1). 4 Coil. Vr. (’«is., 323.
(132) It. v. Tn*iMinier, 4 (’un. <’r. Va*., 200.
( 133) It. v. Tatty, » Van. Or. Ons„ 544.
(134) It. v. Lai l'lng. 8 Can. Vr. ('as.. 407.
(135) It. v. Senility, 5 Van. Vr. Vas., 1 : Aff. in appeal, sub. nom. Atty. 

tien. v. Scully, 0 Van. Or. Cas., 107.
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being sole judge of the weight of auvli evidence, was at liberty to 
refuse to believe it. (13(1)

In dividing whether there should bo a new trial on the ground 
that the verdict against the accused was against the weight of ev
idence, the question is whether or not the verdict is one which the 
jury as reasonable men ought not to have found. A now trial will 
not lie granted merely because the trial judge is dissatisfied with 
the verdict and favors an acquittal. (137)

A motion for a new trial cun only be made before the court of 
ap|)eal, upon leave therefor granted by the court before which the 
trial has taken place. (138)

An application for a new trial on the ground of the discovery 
of new evidence, instead of being made under section 1081, should 
Ik- made to the Minister of Justice under section 1022. (139)

It is misdirection, — entitling the accused to a new trial, — for 
the trial judge to charge the jury that the onus is upon the accused 
to prove, by a preponderance of testimony, an alibi set up in de
fence. (140) Where the defence is an alibi, and there is evidence 
tending to support it, the Court, — in vi<iw of the universal rule 
that the burden is upon the prosecution to shew, beyond a reason
able doubt, the commission of the offence by the accused, — should 
tell the jury that, if they have a reasonable doubt of the presence 
of the accused at the time when and the place where the offence 
was committed, they should acquit. (141)

Upon a criminal trial it is the duty of the trial judge, in his 
charge to the jury, to define the crime charged, and to explain to 
the jury the difference between it and ally other offence for which 
the jury may convict the accused under the same indictment. Fail
ure to instruct the jurv in a trial for murder upon the distinction 
Ih?tween murder and manslaughter is a ground for ordering a new 
trial. A court of criminal appeal should direct a new trial u|>on a 
case reserved by the trial judge after the trial in rosjxvt of such 
omission in the judge's charge to the jury, a’though no objection 
thereto was taken by the defendant’s counsel during the trial. ( 142)

There is no»provision in the Criminal Code authorizing the Court 
to grant a new trial to the Crown on the ground that the verdict 
of acquittal is against the weight of evidence. (143)

(180) it. v. Moiteur, Que. Jud. Hep., 16 K. B., 1; C'en. Ann. Dig* 
(mou), »i.

(167) II. v. Hrewster, 4 Cun. Cr. On»., 34.
( iiW) It. v. Fonquet, Que. Jud. Hep., 14 K. It., SS.
( mil) It. v. Htmuumnn. 1 Can. Cr. Cus.. 1.
(140) It. iv. MystmiW, N Oau. Cr. ('as., 474; Itô N. It. It.. fi07.
(141) S. v. Harvey, lit Or. Law Mag.. 22.
( 142) It. v. Wong On. (No. It). S Can. Cr. One.. 423; 10 It. C It.. KO.
(143) It. v. Pbliuiey, (No. 2). 7 Gnu. Cr. Cas., 280.
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Sec. 1023. Suspension of sentence in case of appeal. —
The sentence of a court sliall not be sus
pended by reason of any appeal, unless the 
court expressly so directs, except where the 
sentence is that the accused sutler death or 
whipping.

2. The production of a certificate from the 
officer of the court that a question has been 
reserved, or that leave has been given to 
apply for a 'new trial, or of a certificate 
from the Minister of Justice that he has 
directed a new trial, shall be a sufficient 
warrant to suspend the execution of any 
sentence of death or whipping.

3. In all cases it shall be in the discretion 
of the court of appeal in directing a new 
trial to order the accused to be admitted 
to bail. Slightly uttered, as here set forth.

Sec. 1024. Appeal to Supreme Court of Canada. — 
Any person convicted of any indictable of
fence, whose conviction has been affirmed- 
on an appeal taken under section ten hun
dred and thirteen may appeal to the Su
preme Court of Canada against the affirm
ance of such conviction : Provided that no 
such appeal can be taken if the court of ap
peal is unanimous in affirming the convic
tion, nor unless notice of appeal in writing 
has been served on the Attorney General 
within fifteen days after such affirmance or 
such further time as may be allowed by the 
Supreme Court of Canada or a judge 
thereof.

2. The Supreme Court of Canada shall 
make such rule or order thereon, either in 
affirmance of the conviction or for granting 
a new trial, or otherwise, or for granting or 
refusing such application, as the justice of 
the case requires, and shall make all other 
necessary rules and orders for carrying such 
rule or order into effect.

3. Unless such appeal is brought on for 
hearing by the appellant at the session of 
the Supreme Court during which such af
firmance. takes piece, or the session next
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thereafter if the said court is not then in 
session, the appeal shall In- held to have 
been abandoned, unless otherwise ordered 
by the Sujm-me Court or a judge thereof.

4. The judgment of the Supreme Court 
shall, in all cases, be final and conclusive.

Altered, as here set forth.
The power given by this section to a judge of the Supreme Court 

of Canada to extend the time for the service On the Attorney ({en
crai of notice of appeal in a reserved crown case, may be exercised 
after the time limited for the service of such notice. (144)
Sec. 751. Sec. 1025. Appeals to Privy Council abolished.

Meaning unchanged.

PART XX.

PUNISHMENTS, FINES, FORFEITURES, COSTS, AND RESTITUTION
OF PROPERTY.

Interpretation.
Sec. 974. See. 1026. Definition of Court. — In the sections of 

this Part relating to suspended sentence, 
Unless the context otherwise- requires, 
‘Court’ means and includes any Superior 
Court of criminal jurisdiction, any judge 
or court within the meaning of Part XVIII 
and any magistrate within the meaning of 
Part XVI.

Slightly altered, as here set forth.

PUNISHMENT GENERALLY.

Sec. 931. Sec. 1027. Punishment only after conviction.
Unchanged.

Sec. 932. Sec. 1028. Degrees in punishment. Unchanged.
This section applies as well to proceedings under the Summary 

Convictions clauses as to proceedings by indictment. Where both 
fine and imprisonment arc provided as the authorized punishment 
for a statutory offence upon summary conviction, the magistrate 
may, in his discretion impose either a fine alone or an imprison
ment alone, or (both, unless the particular statute specially provides 
otherwise. (1)
Sec. 934. Sec. 1029. Fine or penalty in discretion of court.

Unchanged.
j 114) B. v. Gilbert --'7 Can. L. T., 158.
(1) Ex />. Kent, 7 Can. Cr. Gas., 447.
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PUNISHMENTS ABOLISHED.

Sec. 932. Sec. 1030. Outlawry abolished. Unchanged.
Sec. 933. Sec. 1031. Solitary confinement. — Pillory.

Unchanged.
See. 934. See. 1032. Deodand. Unchanged.
Sec. 935. See. 1033. Attainder. Meaning unchanged.

DISABILITIES.

See. 931. Sec. 1034. Conviction of public official,—consequences 
of, in certain cases. — If any person here
after convicted of treason or any indictable 
offence for which he is sentenced to death, 
or imprisonment for a term exceeding five 
years, holds at the time of such conviction 
any office under the Crown or other public 
employment, or is entitled to any pension 
or superannuation allowance payable by the 
public, or out of any public fund, such of
fice or employment shall forthwith become 
vacant, and such pension or superannuation 
allowance or emolument shall forthwith 
determine and cease to be payable, unless 
such person receives a free pardon from 
His Majesty, within two months after such 
conviction, or before the filling up of such 
office or employment, if given at a later 
period.

2. Every such person sentenced to impris
onment as aforesaid or on whom sentence 
of death has been passed which has been 
commuted to imprisonment, shall become, 
and, until he undergoes the imprison
ment aforesaid or suffers such other pun
ishment as by competent authority is 
substituted for the same, or receives a fret1 
pardon from His Majesty, shall continue 
incapable of holding anv office under the 
Crown, or other public employment, or of 
being elected, or sitting, or voting, as a 
member of either House of Parliament, or 
of exercising any right of suffrage or other 
parliamentary or municipal franchise.

3. The setting aside of a conviction by
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competent authority shall remove the dis
ability by this section imposed.

Altered, as here set forth.
FINES AND FORFEITURES.

See. 958. Sec. 1035. Fines in lieu of other punishment ; and 
fines in addition to other punishment. —
Any person convicted by any magistrate un
der Part XVI. or by anv court of an indict
able offence punishable, with imprisonment 
for five years or less may lx; lined in addi
tion to, or in lieu of anv punishment other
wise authorized, in which case the sentence 
may direct that in default of payment of 
his fine the person so convicted shall be im
prisoned until such fine is paid, or for a 
period not exceeding five years, to commence 
at the end of the term of imprisonment 
awarded by the sentence, or forthwith as the 
case may require.

2. Any person convicted of an indictable 
offence punishable with imprisonment for 
more than five years may be fined, in addi
tion to, but not in lieu of, any punishment 
otherwise ordered, and in such case, also, 
the sentence may in like manner direct im
prisonment in default of payment of any 
fine imposed. (2)

Sec*. 987. Sec. 1036. Appropriation of fines, penalties and for
feitures ; which go to provincial treasurer, 
except those imposed at instance of Dom
inion Government, etc. Meaning unchanged. 

Sec. 928. Sec. 1037. Governor General in Council may direct 
payment of any fine, penalty or forfeiture 
belonging to the Crown to be made to a 
municipality, etc. Unchanged.

See. 929. See. 1038. Recovery of penalty or forfeiture to be by 
civil action when no other provision. — 
Whenever any pecuniary penalty or any for
feiture is imposed for any violation of any

(2) Contains the (latter half (slightly nlitemi) of the first paragraph 
as w«vl as the whole of par. 2 of the old section 958; the first half of 
the first paragranh of tlu> old section 958 being made into section 1058, 
pout.
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Act and no other moule is prescribed for ilie 
recovery thereof, such penalty or forfeiture 
shall be recoverable or enforceable, with 
costs in the discretion of the Court, by civil 
action or proceeding at the suit of llis Maj
esty only, or of any private party suing as 
well for His Majesty as for himself in any 
form of action allowed in such case by the 
law of the province in which it is brought, 
and before any court having jurisdiction to 
the amount of the penalty in cases of simple 
contract.

2. If no other provision is made for the 
appropriation of any penalty or forfeiture 
so recovered or enforced, one moiety shall 
belong to Ilis Majesty, and the other moiety 
shall belong to the private party suing for 
the same, if any, and if there is none, the 
whole shall belong to His Majesty.

Slightly altered, as here set forth. 
See. 930. Limitation of action for penalty or for

feiture. Made into see. 1141, post.
Sec. 1039. Disposal of goods forfeited under Part VII, 

relating to forgery of trade marks and 
fraudulent marking of merchandise. — Any 
goods or tilings forfeited under any provi
sion of Part VII. relating to forgery of 
trade marks and the fraudulent marking of 
merchandise, may be destroyed or otherwise 
disposed of in such manner as the court, by 
which the same are declared forfeited, 
directs; and the court may, out of any pro
ceeds realized by the disposition of such 
goods, after all trade marks and trade des
criptions are obliterated, award to any in
nocent party any loss he may have innocent
ly sustained in dealing with such goods.

Add-d. (2a)
Sec. 1040. Costs in such prosecutions. — On any pros

ecution under this Act relating to the said 
last mentioned provisions, the court may 
order costs to be paid to the defendant by

(2«) These two sections are taken from fit Vic., c. 41. sections IS and 
1(5, set out at page Ü15 of the Author's second edition.
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the prosecutor, or to the prosecutor by the 
defendant, having regard to the information 
given by and the conduct of the defendant 
and prosecutor respectively. Added. (2a)

Sec. 1041. Application of lines in relation to coinage 
offences. — A moiety of any of the penal
ties imposed under sections 567, 624, 625 
and 626, shall belong to the informer or 
person who sues for the same, and the other 
moiety shall belong to His Majesty for the 
public uses of Canada. (3)

Sec. 1042. Application of fines in relation to deserters 
or their effects. — One moiety of the 
amount of any penalty recovered under sec
tions 82, 83, 438, 439 or 657, shall be paid 
over to the prosecutor or person by whose 
means the offender has been convicted, and 
the other moiety shall belong to the 
Crown. (4)

Sec. 1043. Application of fines in relation to cruelty 
to animals. — One moiety of every pecun
iary penalty recovered with respect to any 
offence under section 542 or 543 shall be 
paid over to the Corporation of the city, 
town, village, township, parish or place in 
which the offence was committed, and the 
other moiety with full costs to the person 
who informed and prosecuted for the same 
or to such other person as to the justices 
seems proper. (5)

COSTS, PECUNIARY COMPENSATION AND RESTITUTION OF 
PROPERTY.

Sec. 832. Sec. 1044. Costs and expenses of prosecution may be 
ordered to be paid by party convicted. —
Any court by which and any judge under 
Part XVIII or magistrate under Part XVI, 
by whom judgment is pronounced or record-

(3) Taken from U. S. C., (UMU). <*• 1<l7- ***• forming part of the 
Appendix to the olkl Criminal Cotie.

(4) Taken from R. S. ('., (1S8U), <•. 1U0, soe. ». forming part of the 
Appendix to the old Criminal Code.

(5) Taken from It. S. C\, (188U), c. 172, nee. 7. forming part of the 
ApiMMidix to ithe old Criminal Code.
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cd, upon the conviction of any person for 
treason or any indictable offence, in addi
tion to such sentence as may otherwise by 
law Ik1 passed, may condemn such person 
to the payment of the whole or any part 
of the costs or expenses incurred in and 
about the prosecution and conviction for the 
offence of which he is convicted, if to such 
court or judge it seems fit so to do.

2. Such court or judge may include in 
the amount to be paid such moderate allow
ance for loss of time as the court or judge, 
by affidavits or other inquiry and examina
tion, ascertains to be reasonable.

3. The payment of such costs and ex
penses, or any part thereof, may be ordered 
by the court or judge to be made out of any 
moneys taken front such person on his ap
prehension, if such moneys are his own, or 
may be enforced at the instance of any per
son diable to pay or who has paid the same 
in such a'nd the same manner, subject to 
the provisions of this Act, as the payment 
of any costs ordered to lx* paid by the judg
ment or order of any court of competent 
jurisdiction in any civil action or proceed
ing may for the time being be enforced.

4. In tite meantime, until the recovery of 
such costs and expenses front tlic person so 
convicted as aforesaid, or front his estate, 
the same shall lx* paid and provided for in 
the same manner as if this section had not 
been passed ; and any money which is re
covered in respect thereof from the person 
so convicted, or from his estate, shall be 
applicable to the reimbursement of any per
son or fund by whom or out of which such 
costs and expenses have been paid or ile-

• frayed. Slightly altered, as here set forth.
Sec. 833. Sec. 1045. Defendant recovers costs from prosecutor, 

if judgment given for defendant in libel 
case. Unchanged.

Sec. 834. Sec. 1046. Imprisonment in default of payment of 
costs on conviction for assault. — If a per
son convicted on an indictment for assault,
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whether with or without battery and wound
ing, is ordered to pay costs as aforesaid, he 
shall be liable, unless the said costs are 
sooner paid, to three months’ imprisonment, 
in addition to the term of imprisonment, if 
any, to which he is sentenced for the of
fence, and the court may, by warrant in 
writing, order the amount of such costs to 
be levied by distress and sale of the goods 
and chattels of the offender, and paid to the 
prosecutor, and the surplus, if any, arising 
from such sale, to the owner.

2. If such sum is so levied, the offender 
shall be released from such imprisonment.

Slightly altered.
Sec. 835. Sec. 1047. Taxation of costs. Unchanged.

The taxation of costs against an unsuccessful private prosecutor, 
who has at his own request been bound over to prefer an indictment, 
is controlled by this section. (6)
Sec. 830. Sec. 1048. Compensation for loss of property.

No material alteration. 
Sec. 837. See. 1049. Compensation to bona fide purchasers of

stolen property. Unchanged.
Sec. 838. Sec. 1050. Restitution of stolen property. Writs of

restitution: summary order of restitution, 
etc. Meaning unchanged.

To entitle the aggrieved party to an order for the restitution to 
him of money fourni on the prisoner convicted of stealing money 
from the person, proof must be adduced identifying the money so 
found as the monov which was stolen. So that where an accused 
was convicted of stealing bank notes, but there was no evidence to 
identify them with the bank notes found on and taken from the 
prisoner when arrested, and no application had boon made after 
conviction for an order of compensation to the prosecutor for his 
loss, an order may l>e properly made, ex parte, for the restoration 
to the prisoner of the money so taken from him. (6a)

IMPRISONMENT.

Sec. 950. Sec. 1051. Offence not capital, how punished.
Unchanged.

Sec. 951. Sec. 1052. Punishment in cases not specially provided 
for. Unchanged.

(0) It. v. GouMloud, 7 Onu. Or. Oas., 432.
(6a) It. v. Ilaverstock, 5 Can. Or. Oas., 113.
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See. 952. Soc. 1053. Punishment for offence committed after a 
previous conviction. Meaning unchanged.

Sec. 953. Soc. 1054. Maximum term of imprisonment may be 
shortened. Unchanged.

SvC. 954. Soc. 1055. Cumulative punishments. Unchanged.
Sic. 955. Soc. 1056. Imprisonment for less than two years to 

be in common gaol. — Every one who is 
sentenced to imprisonment for a term less 
than two years shall, if no other place is ex
pressly mentioned, be sentenced to impris
onment in the common gaol of the district, 
county or place in which the sentence is 
pronounced, or if there is no common gaol 
there, thon in that common gaol which is 
nearest to such locality, or in some lawful 
prison or place of confinement, other tljan 
a penitentiary, in which the sentence of im
prisonment may be lawfully executed : Pro
vided that,—
(a) when any one is sentenced to imprison

ment in a penitentiary, and at the same 
sittings or term of the court trying 
him is sentenced for one or more other 
offences to a term or terms of impris
onment less than two years each, he 
may be sentenced for such shorter 
terms to imprisonment in the earn.; 
penitentiary, such sentences to take ef
fect from the termination of his other 
sentence; and,

(h) when any one is sentenced for any of
fence who is, at the date of such sen
tence, serving a term of imprisonment 
in a penitentiary for another offence, 
he may be sentenced for a term shorter 
than two years to imprisonment in the 
same penitentiary, such sentence to take 
effect from the termination of his ex
isting sentence or sentences ;

(c) in the province of Manitoba, any one 
sentenced to imprisonment for a term 
less than two years may be sentenced 
to imprisonment in any one of the
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common gaols in that province unless 
a special prison is provided by law. (7) 

Sec. 955. Sec. 1057. Imprisonment in common gaol to be with 
or without hard labor.—Imprisonment in
a common gaol, or a ; prison, other 
than a penitentiary or the Central Prison 
for the province of Ontario, the Andrew 
Mercer Ontario Reformatory for females or 
any reformatory prison for females in the 
province of Quebec, shall be with or with
out hard labour, in the discretion of the 
court or person passing sentence, if the of
fender is convicted on indictment, or under 
the provisions of Parts XVI, or XVI11., 
or, in the jirovince of Saskatchewan or 
Alberta, before a judge of a superior court, 
or in the Northwest Territories, before a 

♦ stipendiary magistrate or in the Yukon
Territory, before a judge of the Territorial 
Court.

2. In other cases such imprisonment may 
be with hard labour, if hard labour is part 
of the punishment for the offence of which 
such offender is convicted, and if such im
prisonment is to be with hard labour, the 

^ sentence shall so direct. (8).
The /irst paragraph of the old section 955 is omitted from the 

new Code, and is made into section 42 of the new Penitentiary 
Art, (I?. S., 190f>. c. 1 IT), as follows:—

Imprisonment in the Penitentiary.—“Every one who is sen
tenced to imprisonment for life or for a term of years not less 
than two, shall be sentenced to imprisonment in the penitentiary 
for the province in which the conviction takes place.”

Paragraphs 7 and 8 of the old section 955 are omitted from the 
new. Code, and are made, (as to paragraph 7 and a portion of para
graph 8), into section 43 of the new Penitentiary Art, as follows:— 

Convict subject to penitentiary regulations.—“Every one who 
is sentenced to imprisonment in a penitentiary shall be subject to 
the provisions of the statutes relating to such penitentiary and to 
all rules and regulations lawfully made with respect thereto;” 
and

“2. The term of imprisonment in pursuance of any sentence 
shall, unless otherwise directed in the sentence, commence on and

(7) Taken from paragraphs 2 and of the old seetion 955. 
(S) Taken from par. (5 of the old section 955.

3
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from the day of passing such sentence; but no time during which 
the convict is out on bail shall be reckoned as part of the term of 
imprisonment to which he is sentenced.*’

Another portion of par. 8 of the old section 955 is made into 
the first paragraph of section 12 of the new Prisons and Reforma
tories Act, (It. S., 1900, c. 148), as follows ;—

Prison rules.—“Every one who is sentenced to imprisonment in 
any gaol or other public or reformatory prison, shall be sub
ject to the provisions of the statutes relating to gaol or prison 
and to all rules and regulations lawfully made with respect 
thereto.”

Paragraph 5 of the old section 955 is omitted from the new 
Code, and a portion of such par. 5 is made into the first para
graph of section 02 of the new Penitentiary Act, as follows :—

Employment of penitentiary convicts. — ‘‘Imprisonment in a 
penitentiary shall be with hard labor, whether so directed in the 
sentence by which such imprisonment is adjudged or not.”

Another portion of paragraph 5 of the old section 955 is made 
into par. 2 of section 12 of the new Prisons and Reformatories 
Actj as follows :—

Employment of convicts in Central prison, etc.—“Imprisonment 
in the Central Prison for the province of Ontario, in the Andrew 
Mercer Ontario Reformatory for females, and in anv reformatory 
prison for females in the province of Quebec, shall be with hard 
labor, whether so directed in the sentence or not.”

Paragraph 4 of the old section 955 is omitted from the new 
Code, and is made into section 137 of the new Militia Act, (R. S., 
1906, c. II). as follows :—

Imprisonment of naval and military offenders in penitentiary 
or in gaol.—“Any prisoner sentenced for any term by any military 
or naval authority under this or any Military Act, may be sen
tenced to imprisonment in a penitentiary” ; and

“2. If such prisoner is sentenced to a term less than two years, 
he may be sentenced to impmvisonment in the common gaol of the 
district, county or place in which the sentence is pronounced, or, 
if there is no common gaol there, then in that common gaol which 
is nearest to such locality, or in some other lawful prison or place 
of confinement other than a penitentiary in which imprisonment 
may be lawfully executed.”

A warrant of commitment of a convict to a penitentiary after a 
trial under the Rpccdy Trials clauses is sufficient, without further 
specification of the place of the offence than the marginal refer
ence to the county in which the trial takes place. It is unneces
sary, in a sentence of imprisonment to a penitentiary, or in the 
warrant issued in pursuance thereof, to state a date from which
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the imprisonment Is to run, as the law expressly provides that the 
term of imprisonment counts from the date of sentence, unless 
otherwise ordered. (V).

If the certificate of sentence to imprisonment in a penitentiary 
is irregular, for omission of the date of sentence, leave may be 
given, on n habeas corpus motion, to return an amended certifi
cate correcting the omission. (10).

Sec. 956. Imprisonment in Reformatory. Omitted.
This section (956) of the old Code, (as amended and added to 

l>v the 2 E<1. VII, c. 13, sec. 4), is transferred to the Prisons and 
Reformatories Act, (tt. S., 1903, c. 148), and made into section 29 
of that Act. in the following terms: —

Section 29 of the Prisons and Reformatories Act.—“The Court 
or person before whom any offender whose age at the time of his 
trial docs not, in the opinion of the Court,, exceed sixteen years, 
is convicted, whether summarily or otherwise, of any offence 
punishable by imprisonment, may sentence such offender to im
prisonment in any reformatory prison in the province in which 
Mich conviction takes place, subject to the provisions of any Act 
respecting imprisonment in such reformatory.

“2. In no case shall the sentence lx* less that two years’ or more 
than five years’ confinement in such reformatory prison.

“3. Such imprisonment shall be substituted in such case for 
the imprisonment in the penitentiary or other place of confine
ment by which the offender would otherwise be punishable under 
any Act or law relating thereto; Provided that in every case 
where the term of imprisonment is fixed by law to be more than 
five years, then such imprisonment shall be in the penitentiary.

“4. Every person imprisoned in a reformatory shall be liable 
to perform such labor as is required of such person.

“5. This section shall apply to the Halifax Industrial School 
and Saint Patrick’s Home at Halifax, although the age of the of
fender exceeds sixteen years, if it does not exceed eighteen years; 
and in anv case of imprisonment in the said School or Home, the 
sentence may be for a term of One year or more, but not exceeding 
five years.”

A father having, under the law of the province of Quebec, the 
care of his minor children, may, with the consent of the manage
ment of the school, place his child in a reformatory school au
thorized for the commitment,—(under section 956 of the old (’ode. 
now section 29 of the new Prisons and Reformatories Act),—of 
youthful offenders; and the detention of the child for purposes

(9) It. v. Smith*‘innn. (No. 1), 9 Can. Cr. Oas.. 10; .iff. In Appeal, 
R. v. Smltheman, (No. *J). 9 Can. Cr. Cos.. 17.

(10) R. v. Wright, 10 Can. Cr. Can., 461.
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of discipline, and subject to release- by the father at any time, 
will not lie interfered with by halms < or pus on behalf of the child 
by his mother. (11)

THE TICKET OF LEAVE ACT.

The old Tid'd of Leave Acts (62-63 Vie., c. 49 and 63-64 Vic., 
e. 48),—the provisions of which arc set out at pages 997-1002 of 
the Author’s second edition of the Criminal Code,—arc now re
pealed, and are replaced by the new Ticket of Leave Act, (ft. S., 
1906, c. 150), which forma part of the Appendix to the present 
Supplement.

PROVISIONS AS TO SURETIES.

Sec. 958. Sec. 1058. Persons convicted may be fined and bound
over to keep the peace. — Every magis
trate under Part XVI and every court of 
criminal jurisdiction before whom any per
son is convicted of an offence and is not 
sentenced to death, shall have power in ad
dition to any sentence imposed upon such 
person, to require him forthwith to enter 
into his own recognizances, or to give secur
ity to keep the peace, ami be of good be
haviour for any term not exceeding two 
years, and that such person in default shall 
be imprisoned for not more than one year 
after the expiry of his imprisonment under 
his sentence, or until such recognizances are 
sooner entered into or such security sooner 
given.

2. Any such recognizance may lie in form 
49. (12)

Sec. 959. Recognizance to keep the peace.
Omitted here. (13)

Sec. 9G0. Sec. 1059. Proc edings when party remains in prison 
for two weeks, without finding sureties. —
Whenever any person who lias boon required 
to enter into a recognizance with sureties, 
to keep tin- peace and be of good bihaviour, 
or not to engage in any prize fight, has, on

(11) Ur A. It., 9 rati. Cr. c.i#.. auu.
(12) Taken from the first half of par. 1 of the old section 9.18, the 

latter half ami par. 2 thereof helm; itinilv Into section 1085, ante.
(13) Ami made Into section 748. ante.
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Sec. 957. See.

See. 935. See.

Sec. 936. Sec.
See. 937. Sec.

See. 938. Sec.

See. 939. Sec.
Sec. 940. Sec.

See. 941. Sec.

See. 942. Sec.

See. 943. Sec.
See. 944. Sec.

account of his default therein, remained 
imprisoned for two weeks, the slierilf, gaoler 
or warden shall give notice, in writing, of 
the fa<‘ts, to a judge of a superior court or 
to a judge of the county court of the county 
or district in which such gaol or prison is 
situate, or, in the cities of Montreal and 
Quebec to a judge of the sessions of the 
peace for the district, or, in the North West 
Territories, to a stipendiary magistrate.

2. Such judge or magistrate may order 
the discharge of such person, thereupon or 
at a subsequent time, upon notice to the 
complainant or otherwise, or may make such 
other order as lie sees fit, respecting the 
number of sureties, the sum in which they 
are to be bound and the length of time for 
which such person may be bound.

Slightly altered, as here set forth.

WHIPPING.

CAPITAL PUNISHMENT.
Unchanged.

1061.

1062.
1063.

Punishment the same on conviction by 
verdict or by confession. Unchanged. 
Form of sentence of death. Unchanged. 
Sentence of death to be reported to the 
Secretary of State. Meaning unchanged.

1064. Prisoner under sentence of death to be con
fined apart. Unchanged.

1065. Place of execution. Unchanged.
1066. Persons who shall be present at execution.

Unchanged.
1067. Persons who may also be present at execu

tion. Unchanged.
1068. Certificate of death by surgeon, and de

claration by sheriff and gaoler.
Meaning unchanged (14)..

1069. Deputies may act. Unchanged.
1070. Inquest. Meaning unchanged..

(14) The form of surgeon's certificate of death is now Form 71 ; amt 
the form of declaration of the sheriff and gaoler is now Form 72.
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Sec. 915. Sec. 1071. Place of burial. Unchanged.
Sec. 940. Sec. 1072. Certificate, etc., to be sent to Secretary of 

State and printed copies to be exhibited 
at prison, Meaning unchanged.

Sec. 947. Sec. 1073. Omissions not to invalidate execution.
Unchanged.

Sec. IMS. See. 1074. Procedure in other respects. Unchanged. 
Sec. 049. Sec. 1075. Rules and Regulations as to execution.

Unchanged.
Fines imposed under the Montini! City Charter belong to the 

Crown as represented by the government of the province of
Omiluu- ïitill nul 11,.-, I 'if,- AT....f»....I .....1 41... i............... .

1076. Pardon by the Crown.
Meaning unchanged.

1077. Commutation of sentence.
Meaning unchanged.

1078. Undergoing sentence equivalent to a par
don. Meaning unchanged.

1079. Satisfying judgment; and release from all
further proceedings. Unchanged.

power to remit

Sec. 966. Sec.

Sec. 967. Sec.

Six-. 968. Sec.

See. 969. Sec.

Sec. 970. Sec.

Sec. 971. Sec.
SUSPENDED SENTENCE.

Unchanged.

suspension of sentence when punishment 
of offence not more than two years im
prisonment. Unchanged

If no previous conviction is proved against the accused upon a 
summary trial for an indictable offence, and the magistrate’s power 
to award imprisonment is limited to a term of less than two 
years, such magistrate may, upon conviction, release the accused 
upon suspended sentence; and where the person convicted upon a 
summary trial, is released upon suspended sentence and is directed 
to pay the informant's costs, such costs are payable forthwith, 
unless otherwise ordered. (16).

The proper time for taking evidence of a previous conviction to 
exclude a magistrate's jurisdiction to release on suspends! sentence 
is after the finding of guilty on the present charge, and not during 
the hearing of the charge. If the Crown does not adduce evidence

(lfi) Ex />. John Avantage. 5 Van. Or. Vas.. 345.
(Hi) It. v. Mvlxdhm, (No. 1), 10 Can. Or. Vas., 1.
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of a previous conviction, the magistrate may, on his own initiative, 
vail for the records under his own control and custody and hold 
an enquiry upon the question whether the defendant had been 
previously convicted before him, as well as on the questions of 
identity, age and antecedents of the defendant, for the purpose of 
considering the appropriate punishment or a release on suspended 
sentenee. where the latter is permissablc. (17).

Where a convicted person, instead of being sentenced, is dis- 
chargid from custody upon entering into a recognizance with sure
ties to appear and receive judgment when called on, it is only on 
motion of the Crown that the recognizance can be estreat-d or 
judgment moved against him. In Ontario, it has been hold that 
a private prosecutor, in a prosecution for defamatory libel, has no 
locus standi to make the application. (18)
Sec. 072. Sec. 1082. Conditions of release. Unchanged.
Sec. 973. Sec. 1083. Warrant when recognizance not observed.

Unchanged.

REMITTING PENALTIES.

Sec. 1084. Governor in Council may remit fines, etc.—
The Governor in Council may at any time 
remit, in whole or in part, any pecuniary 
penalty, fine or forfeiture imposed by any 
Act of the Parliament of Canada, whether 
such penalty, fine or forfeiture is payable 
to His Majesty or to some other person, or 
in jxart to IIis Majesty and in part to some 
other person, and whether it is recoverable 
on indictment, information or summary 
conviction or by action or otherwise. Add'd.

Sec. 1085. Costs. — Such remission may, in the discre
tion of the Governor in Council, bo on 
terms as to the payment of costs or other
wise: Provided that whore proceedings 
have been instituted by private persons costs 
already incurred shall not be remitted.

Added.

(17) II. v. Ronnevie, 10 Can. Or. One., 370.
(18) It. v. Young, 4 Cnn. Cr. Cas., Ô80.
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PART XXI.

RENDER BY 81 RETIES AND RECOGNIZANCES.

Inter pro talion.

Soc. 920. See. 1086. Definition of ‘ cognizor.' — In the «étions 
of this Part relating exclusively to the 
province of Quebec, unless the context 
otherwise requires, ‘cognizor’ includes any 
number of cognizors in the recognizance 
whether as principals or sureties. (19)

DIVISION OF PART.

Sec. 92(1. Sec. 1087. Certain sections apply only to Quebec, and 
others not to Quebec. — Sections 1088 to 
1101 inclusive are general in their applica
tion. Sections 1102 to 1112 inclusive do 
not apply to the province of Quelxv. Sec
tions 1113 to 1119 inclusive apply to the 
province of Quebec only. (20)

GENERAL.

See. 910. Sec. 1088. Render of accused by surety. Unchanged.
S c. 'Ml. Sec. 1089. Bail after Render. Meaning unchanged.
Sec. 912. See. 1090. Discharge of Recognizance. Unchanged.
Sec. 913. Sec. 1091. Render of accused in court by sureties.

Unchanged.
See. 914. See. 1092. Sureties not discharged by arraignment or 

conviction. . Meaning unchanged.
See. 915. Sec. 1093. Right of surety to render not affected,

Unchanged.
Sec. 917. Sec. 1094. Officer to prepare list of persons under 

recognizance making default.
Meaning unchanged.

Sec. 918. Sec. 1095. Proceedings on forfeited recognizance not 
to be taken except by order of judge, etc.

Meaning unchanged.
Sec. 893. Sec. 1096. Proceedings for enforcing recognizance on 

certiorari.—The like proceedings may he

(10) Taken from i«r. 4 of the ohl section 920.
(20) Taken from par. 1 of the old sec. 920.

11
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had for enforcing the condition of a 
recognizance taken under section eleven 
hundred and twenty-six as might be had 
for enforcing the condition of a recogniz
ance taken under the Act to Parliament 
of the United Kingdom, passed in the fifth 
year of the reign of His Majesty King 
George the Second, and chaptered nine
teen. Altered, as here set forth.

Sec. 805. See. 1097. Justice’s certificate of default of person
Sec. 878. under recognizance.—Whenever a person
See. 000. gives security by or is discharged upon re

cognizance and does not afterwards appear 
at the time and place mentioned in the 
recognizance, or whenever the conditions 
or any of them in any recognizance entered 
into bv an applicant, to whom a ease stated 
by a justice under this Act has been de
livered, have not been complied with, the 
justice who took the recognizance, or any 
justice who is then present, having certified 
upon the back of the recognizance the non- 
appearance of the person or the non-comp
liance with the condition, as the case may 
be. may transmit such recognizance to the 
proper officer in the province appointed by 
law to receive the same, to be proceeded 
upon in like manner as other recognizan
ces.

2. Such certificate shall be prima facie 
evidence of such non-appearance or non- 
compliance.

3. Such certificate shall be in form 
73. (SI).

Sec. 878. Sec 1098. Recognizance and certificate of default are 
to be transmitted, in Ontario, to the clerk 
of the peace ; and the court of general 
sessions estreats the recognizance. — The
proper officer to whom the recognizance and 
certificate of default are to be transmitted 
in the province of Ontario, shall be the 
clerk of the peace of the county for which 
such justice is acting.

(21) This new section. 1007. is formed from the old sections 80.1 and 
878 ami from paragraph 13 of tlie okl section t>uo.
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2. Tin» Court of general sessions of the 
peace for such county shall at its then next 
sitting, order all such recognizances to he 
forfeited and estreated and the same shall 
he enforced and collected in the same man
ner and subject to the same conditions as 
any fines forfeitures or amercements im
posed by or forfeited before such court.(22) 

Sec. Sec. 1099. Proper officer in British Columbia and in 
other provinces to whom recognizances are 
to be transmitted. — In the province of 
British Columbia, such proper officer shall 
be the clerk of the County Court having 
jurisdiction at the place whore such recog
nizance is taken, and such recognizance 
shall be enforced and collected in the same 
manner a’nd subject to the sanm -onditions 
as any fines, forfeitures or amercements im
posed hv or forfeited before such Countv 
Court.

2. In the other provinces of Canada such 
proiier officer shall lie the officer to whom 
like recognizances have been heretofore ac
customed to lie transmitted under the law 
heretofore in force ; and such recognizances 
shall be enforced and collected in the same 
manner as like recognizances have heretofore 
been enforced and collected. (22)

Sec. 59«S. Sec. 1100. Manner of estreat. — All recognizances 
Sec. 900. taken or entered into under any provisions

of this Act which are forfeited or in respect 
to which the conditions of such recog
nizances or any of them have not been com- 
pl 1 d with shall be liable to be estreated in 
the same manner as any forfeited recog
nizance to appear is by law -liable to be es
treated bv the court before which the prin
cipal party thereto was bound to ap
pear. (23)

(22) The new sections, 1008 and loot), are formed from pur. 3 of the 
old section 878.

(23) Taken from par. 1 of the old see. .108 and from par. 13 of the 
old section 0UU.
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See. 92.1. See. 1101. Proceeds to be paid to Minister of Finance.
— The sheriff or other officer shall, without 
delay, pay over all moneys collected under 
the provisions of this Part by him, to the 
Minister of Finance, or other authority or 
person entitled to receive the same.

Slightly altered, as heir set forth.

PROVISIONS NOT APPLICABLE TO THE ^PROVINCE OF 
QUEBEC.

Sec. 916. Sec. 1102. Entry of Fines, etc., on record and recovery
thereof. — lT'nlo»s otherwise provided, all 
fines, issues, amercements and forfeited

Sec. “

recognizances, the disposal of which is with
in the legislative authority of the Parlia
ment of Canada, set, imposed, lost or for
feited before, any Court of criminal jurisdic
tion shall, within twenty-one days after the 
adjournment of suvli Court be fairly enter
ed and extracted on a roll by the Clerk of 
the Court, or in ease of his death or absence, 
by any other person, under the direction of 
the Judge who presided at such Court, 
which mill shall be made in duplicate and 
signed by the Clerk of the Court, or in case 
of his death or absence, by such Judge. (24) 

Sec. 1103. Affidavit. — Tin* Clerk of the Court shall, 
at the foot of each roll made out as herein 
directed, make and take an affidavit in the 
following form, that is to say :

“I, A. B. (describing his office), make 
“oath that this roll is truly a'nd carefully 
“ made up and examined, and that all fines, 
“ issues, amercements, recognizances and 
“ forfeitures which were set, lost, imposed 
“or forfeited, at or by tin* Court therein 
“mentioned, and which, in right and due 
“ course of law, ought .to be levied and paid, 
“ are, to the best of mv knowledge and un- 
“ deratanding, inserted in the said mil ; and 
“ that in the said roll are also contained and 
“expressed all such fines as have biM,n paid 
“to or received bv me either in Court or

(1M) The new sections. 110‘_M10<t, are formed from the old section !)10.
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“ otherwise, without anv wilful discharge, 
“ omission, misnomer or defect whatsoever. 
“ So help me God.”

2. Any Justice for the county is hereby 
authorized to administer such oath. (24) 

See. 9Ifi. See. 1104. Rolls to be filed in certain courts. — If 
such Court is a Superior Court having 
criminal jurisdiction one of such rolls shall 
he filed with the Clerk. Vrothonotary, Reg
istrar or other proper Officer: —
(a) in the province of Ontario, of the High 

Court of Justice;
(b) in the provinces of Nova Scotia. New 

Brunswick an 1 British Columbia, of 
the Supreme Court of the province ;

(r) in the province of Prince Edward 
Island, of the Supreme Court of Ju
dicature of that province :

(d) in the province of Manitoba, of the 
Court of Queen's Bench of that prov
ince :

(r ) in the province of Saskatchewan or Al
berta, of the Supreme Court of the 
North West Territories pending the 
abolition of that court by the legisla
ture of the province, and thereafter, of 
such court in either of the said prov
inces as may in respect of that prov
ince he substituted by the legislature 
thereof for the Supreme Court of the 
North West Territories; and.

(f) in the Yukon Territory, of the Ter
ritorial Court;

on or before the first day of the term tiext 
succeeding tin* Court hv or before which 
such fin‘s or forfeitures were imposed or 
forfeited. (24)

Sec. 1105. Filing of the rolls in the Court of General 
Sessions. — If such Court is a Court of 
General Sessions of the Peace, or a County 
Court, one of such rolls shall remain depos
ited in the office of the clerk of such Court.

(24) TIm* new sections, 1102-1100, are formed from the old section 010.
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See. 920. See. 1107.

Sec. 919. Sec. 1108.

Sec. 921. Sec. 1109.

Sec. 922. Sec. 1110.

Sec. 923. Sec. ini.
Sec. 924. Sec. 1112.

2. The otliev of such rolls aforesaid shall, 
as soon as the same is prepared, be sent by 
the Clerk of the Court making the same, or 
in case of his death or absence, by such 
Judge as aforesaid, with a writ of fieri fadas 
and capias, according to form 74, to the 
Sheriff of tile county in and for which such 
Court was holden. (24)

Sec. 1106. Levy under writ, etc. — Such writ shall Ik*
authority to the Sheriff for proceeding to 
the immediate levying and recovering of 
such fines, issues, amercements and forfeit- 
ed recognizances, on the goods anil chattels, 
ilands and tenements of the several persons 
named therein, or for taking into custody 
the bodies of such persons respectively, in 
case sufficient goods and chattels, lands or 
tenements cannot be found, whereof the 
sums required can be made.

2. Every person so taken shall be lodged 
in the common gaol of the county, until 
satisfaction is made or until the Court into 
which such writ is returnable, upon cause 
shown by the party, as hereinafter men
tioned, makes an order in the case, and un
til such order has been fully complied 
with. (24)

of lands by Sheriff. Unchanged.

need
certain cases.

not be estreated in 
Meaning unchanged. 

dy on giving security.
Unchanged.

Unchanged.
Return of writ by Sheriff. Unchanged. 
Roll and return to be transmitted to Min
ister of Finance.—A copy of such roll and 
return, certified by ihe clerk of the court 
into which such return is made, shall be 
forthwith transmitted to the Minister of 
Finance, with a minute thereon of anv of 
the sums therein mentioned, which have

(24) The new sections 1102-1100 are formed from the old sec. 910.
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been remitted by order of the court, in 
whole or in part, or directed to be for
borne. under the authority of section eleven 
hundred and eight.

Slightly altered, as here set forth.
PROVISIONS APPLICABLE ONLY TO THE PROVINCE OF

Sec. 920. Sec. 1113. Estreat on default.—Whenever default is 
made in the condition of any recognizance 
lawfully entered into or taken in any crim
inal case, proceeding or matter, in the 
province of Quebec, within the legislative 
authority of the Parliament of Canada, so 
that the penal sum therein mentioned be
comes forfeited and due to the Crown, such 
recognizance shall thereupon be estreated 
or withdrawn from any record or proceed
ing in which it then is, or, where the re
cognizance has been entered into orally in 
open court, a certificate or minute of such 
recognizance, under the seal of the court, 
shall be made from the records of such 
court. (25).

Sec. “ Sec. 1114. Transmission of recognizance, etc., to 
Superior Court.—Such recognizance, cer
tificate or minute, as the case may be, shall 
be transmitted by the court, recorder, 
justice, magistrate or other functionary be
fore whom the cognizor, or the principal 
eognizor, where there is a surety or sure
ties, was bound to appear, or to do that by 
his default to do which the condition of 
the recognizance is broken, to the Superior 
Court in the district in which the place 

. where such default was made is included 
for civil purposes, with the certificate of 
the court, recorder, justice, magistrate or 
other functionary as aforesaid, of the 
breach of the condition of such recogniz
ance. of which, and of the forfeiture to the 
Crown of the penal sum therein mention
ed, such certificate shall be conclusive 
evidence. (26).

(25) Taken from the first paragraph of eubeeotlon 2 of the old sec
tion i>2<5.

(2(5) Taken from clause (a) of suibsei<tlon 2 of the old section 02)5.
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receipt of such recognizance or minute and 
certificate by tin? prothonotary of the said 
court, shall be endorsed thereon by him, 
and he shall enter judgment in favour of 
the Crown against the cognizor for the 
penal sum mentioned in such recognizance, 
and execution "may issue therefor after the 
same delay as in other cases, which shall he 
reckoned from the time the judgment is 
entered bv the prothonotary of the said 
court. (27).

Sec. “ Sec. 1116. Execution on flat of Attorney-General.—
Such execution shall issue upon fiat or 
praecipe of the Attorney-General, or of any 
person thereunto authorized in writing by 
him; and the Crown shall be entitled to 
the costs of execution and to costs on all 
proceedings in the case subséquent to ex
ecution. and to such costs, in the discre
tion of the court, for the entry of the judg
ment. as are fixed by anv tariff.

2. The cognizor shall be liable to coer
cive imprisonment for the payment of the 
judgment and costs. (28).

See. “ Sec. 1117. Proceedings when goods or lands insufficient
to satisfy judgment.—When sufficient goods 
and chattels, lands or tenements cannot 
he found to satisfy the judgment against a 
cognizor and the same is eertificed in the 
return to the writ of execution or appears 
by the report of distribution, a warrant of 
commitment addressed to the sheriff of the 
district may issue upon the fiat or prae
cipe of the Attorney-General, or of any 
person thereunto authorized in writing by 
him, and such warrant shall be authority 
to the sheriff to take into custody the body 
of the cognizor so in default and to lodge 
him in the common jail of the district un
til satisfaction is made, or until the court 
which issued such warrant, upon cause 
shown as hereinafter mentioned, makes an

(27) Taken from clause (b) of subset*. 2 of the ol<l sec. !Ki«i.
(28) Taken from clauses (r) and (d) of subset*. 2 of the old sec. !>2ii.
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order in the ease and such order has been 
fully complied with.

2. Such warrant shall he returned by the 
sheriff on the day on which it is made re
turnable and the sheriff shall state in his 
return what has been done in execution 
thereof.

3. On petition of the cognizor, of which 
notice shall lie given to the clerk of the 
Crown of the district, the court may in
quire into the circumstances of the case 
and may in its discretion order the dis
charge of the amount for which he is liable 
or make such order with respect thereto 
and to his imprisonment as may appear 
just, and such order shall be carried out 
bv the sheriff. (29).

8ee. “ Sec. 1118. Process of recognizance.—When a person 
has been arrested in any district for an of
fence committed within the limits of Que
bec, and a justice has taken recognizances 
from the witnesses heard before him or 
another justice for their appearance at the 
next session or term of the court of compe
tent criminal jurisdiction, before which 
such person is to undergo his trial there to 
testify and give evidence on such trial and 
such recognizances have been transmitted 
to the office of the clerk of such court, the 
said court may proceed on the said recog
nizances in the same manner as if they 
had been taken in the district in which 
such court is held. (30).

Sec. “ Sec. 1119. Recovery by action.—Whenever any sum 
forfeited by the non-performance of the 
conditions of a recognizance cannot for 
any reason be recovered in the manner 
provided in the last four preceding sections, 
the same shall be recoverable, with costs, 
by action in any court having jurisdiction 
in civil cases to the amount, at the suit 
of the Attorney-General of Canada or of 
Quebec, or other person or officer author-

(29) Taken from clauses (r). (f), (g), of subnec. 2 of the old see. 92(5.
(30) Taken from subsoc. r> of the old section 92G.
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izcd to nue1 for the Crown; and in any 
silt'll action it shall lie held that the person 
suing fur the Crown is duly empowered so 
to do, and that the conditions of the recog
nizance were not performed, and that the 
sum therein mentioned is. therefore, due 
to the Crown, unless the defendant proves 
tlie contrary.

2. The eognizor for the recovery of the 
judgment in any such action shall he liable 
to coercive imprisonment in the same man
ner as a surety is in the case of judicial 
suretyship in civil matters. (31).

VAUT NX 11.

E XTHAOHDIX All Y REMEDI EH.

Sec. 752. Sec. 1120. Further detention of person accused on en
quiry as to legality of his imprisonment.—
Whenever any person in custody charged 
with an indictable offence has taku pro
ceedings before a judge or criminal court 
having jurisdiction in the premists by way 
of certiorari, habeas corpus or otherwise, to 
have the legality of his imprisonment in
quired into, such judge or court may, with 
or without determining the question, make 
an order for the furtlier detention of the 
person accused, and direct the judge or jus
tice, under whose warrant he is in custody, 
to take any proceedings, hear such evidence, 
or do such further act as in the opinion ot 
the Court or judge may best further the 
ends of justice.

Under this provision, the accused, who has taken proceedings to 
have the legality of his impriso’nment enquired into, may be sent 
back to the court, judge or justice, under whose order he is held, 
for further evidence' to be taken, or to be dealt with by a fresh war
rant of commitment; (32) and, — although, in speaking of the 
pei-son in custody, the section uses the expression, "the person in 
custody chargedit has been said that a person convicted of an

(111) Taken fro... subset*. 3 of the old section 920. 
(32) Sealer's Magistrates Manual, p. 47.
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indictable offence still remains a person charged with an indictable 
offence, — (33) it may In* that, as the proceedings to which the 
section refers are not only to proceedings by wav of habeas carpus 
but also proceedings by way of certiorari, the powers which are 
conferred are to apply as well after as before conviction.

\\ here, however, a writ of habeas corpus was issued and an order 
was made sus|>ending a part of the sentence (the penalty of whip
ping), and, on its return, the judge _ the writ of habeas cor
pus on the ground that the petitioner was in custody under a sen
tence legally pronounced by a competent tribunal, it was held by 
such judge that, being unable to find a single case in which the 
aljove section had been interpreted as being capable of -ation
after condemnation, he was unable to do more than order the (plash
ing of the writ of habeas corpus and of the order of suspension, 
and had no power to direct the tribunal to execute the part of the 
sentence which had l>een susjiendcd. (34)

Where the convict iota itself was lodged with the gaoler as his 
authority for the detention, in lieu of a warrant of commitment, 
the judge, liefore whom the prisoner is brought upon habeas corpus, 
may projierly order the further detention of the prisoner for a lim
ited time until a warrant in due form can Ik* obtained from the 
magistrate. (35)

Where the evidence as to the commission of the alleged offeree 
is conflicting, and the term of imprisonment imposed by the con
viction is in excess of that authorized bv law, the judge before whom 
the case is brought on habeas corpus should not exercise the powers 
conferred by above section, — 1120, — of making an order for the 
further detention of the accused. (36)

Where a justice, — having no summary jurisdiction over the 
offence charged other than to hold a preliminary enquiry and com
mit for trial, — has himself tried and convicted the accused, no 
order should be made, in habeas corpus proceedings, for the fur
ther detention of the accused and his return to the justice’s court 
for a preliminary enquiry. (37)

See further, as to certiorari, pp. 332-338, post.
And see further, as to habeas corpus, pp. 348-349, post.

See. 886. See. 1121. Conviction affirmed on appeal not to be 
quashed for want of form, nor removed by 
certiorari. — No conviction or order made

(:«) Treniemv on the Orlmlnnl Code. p. 050.
(34) It. v. liokWwrry, 11 Can. Or. Cos., 150..
(35) It. v. Morgan, 5 Van. Cr. One., 03. And see It. v. Morgan. (No. 2), 

5 Can. Cr. Gas., 272.
(30) It. v. Randolph. 4 Can. Cr. Cos., 165.
(37) It. v. leiuvher, 7 Con. Cr. Cos., 278.

1020
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on summary conviction wliich has been af
firmed, or affirmed and amended, in appeal, 
shall be quashed for want of form, or be 
removed by certiorari into any Superior 
Court, and no warrant or commitment shall 
be held void by reasofn of any defect there
in, .provided it is therein al/leged that the 
defendant has been convicted, and there is 
a good and valid conviction to sustain the 
same. Altered, as here set forth.

Sec. 887. Sec. 1122. Certiorari not to lie when appeal is taken.
Unchanged.

CERTIORARI.

The writ of certiorari, — which is a writ issuing out of a Supe
rior Court for the purpose of bringing up before it the proceedings 
of such inferior courts a!nd officers as exercise judicial functions,— 
does not lie to such as exercise merely ministerial functions, nor 
to bodies exercising legislative functions, such as town councils pass
ing resolutions which arc illegal or beyond their powers. (38)

Express words taking away the right of certiorari are. 
able not duly to cases where the convicting justice has not juris<lic- 
tion over the subject matter of the conviction, or where he exceeds 
his jurisdiction, or where the tribunal has been illegally constituted 
or the conviction has been obtained by fraud; (39) but they are 
also inapplicable where there has been improper conduct on the 
part of the magistrate, or the fundamental principle, entitling a 
jiarty to a fair trial, has been overlooked, and, in such a case, a 
certiorari will be granted. (40)

In such exceptional cases, as where a gross perversion of justice 
has occurred through the misconduct of the magistrate, the court 
will grant a certiorari, although another mode of reviewing the con
viction is provided by statute, and although there is a provision that 
no conviction shall lie when an appeal is taken. Thus, where an ap
peal was taken from a summary conviction, but lapsed, because 
of the failure of the magistrate to return the conviction, a supe
rior court afterwards issued a certiorari and quashed the convic-

(38) It. v. Waterman’s Company, [18971. 1 Q. B.. (159; It. v. Slinrman. 
| lxiks |, 1 Q. B.. 578: It. V. Bowman. | 18981, 1 Q. R„ 003; It. v. < lot bain, 
11898), 1 g. B., 802; It. v. Manchester, .7. J., 11899], 1 Q. B.. 571 ; In rc 
New <liltixgow, (Town Council), 1 Gan. Or. Ons.. 22.

(39) It. v. St. Pierre, 5 Can. Or. Cas.. 305; It. v. Horning, 8 Can. Cr. 
('ns.. 208. And s<>e cases cited at page 941 of the Author's second edition.

(40) Itr Sing Kee, 5 Con. Cr. Cn#., 80.

16
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t ion, — notwithstanding the abortive appeal, and notwithstanding 
the provision contained in the above section, 1122, — upon the 
grounds that the magistrate had deprived the accused of a reason
able opportunity of making their defence and had acted catlusively 
with the prosecutor, and that the defendants had been thwarted in 
the prosecution of their appeal, without any fault on their part.(41)

Tho making up of costs is a ministerial act, and does toot go to 
the jurisdiction, so that, where tine magistrate, on a summary con
viction, allows excessive costs in respect of mileage to the constable 
for serving subpoenas upon witnesses, it is not a ground for (plash
ing the conviction. (42)

An improper reception of evidence, not allowing full cross-ex
amination of a witness for the prosecution, and the improper re
fusal of an adjournment do not go to the jurisdiction. (43)

But it has been held that a refusal to allow a defendant to give 
evidence is a matter going to the jurisdiction. (44).

By section 5 of the hn|>erial Act, 13 Geo. II. c. 18,—which 
has been held to be in force in Ontario, (45), and in British 
Columbia, (4(i). and which, no doubt, is in force, also, in other 
provinces, though not, as it seems, in New Brunswick, (47), nor 
in Nova Scotia, (48), it is provided that no writ of certiorari shall 
be granted to remove anv conviction, judgment, order or other 
proceedings had or made by or before any justice or justices of 
the peace of any county, city, town-corporate, etc., or the respect
ive general or o.uarter sessions thereof, unless applied for within 
six calendar months next after such conviction, etc., and unless it 
Ik* duly proved upon oath that the party suing for the same 1ms 
given six days’ written notice thereof to such justice or justices, 
so that he or they or the parties therein concerned may show 
cause against the issuing or granting of such certiorari.

It has, however, been held, in England, that the 13 Geo. II, 
c. 18, see. 5, while in force, there, (it having been some time ago 
repealed), applied only to convictions, etc., of justices of the 
peace, and that where an application for a certiorari was not made 
under that Act, the party applying was not limited to six months.

(41) K.r /i. Cowan ct at., 9 Call. Cr. Cas., 434. And see R. v. Alford, 
10 (ton. Cr. Ons., (11.

(4g) R. v. Rayxvortli. g Can. Cr. Cas., 230.
(43) R. v. McDonald. 3H X. S. R., 94.
(44) Ex />. Ixtrvrv. 27 X. B. R.. 292.
(43) R. v. Peterman, 23 U. C., <J. R., 31(5; R. v. Mun.ro, 24 U. C., 

Q. It.. 44.
(40) Ifr Plunkett. 1 Cun. Or. Cas., 303.
(47) E.r />. Kyle, 32 X. It. R.. 212.
(48) R. v. Porter, 29 X. S. It., 352.
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but m iglit apply at any more lengthened period as the Court, un
der the circumstances, might think reasonable. (49).

It has been held that the giving of the six days’ notice (now 
provided for, in England, bv No. 39 of the Crown Office Rules, 
188(i), is a condition precedent to an application for a certiorari, 
that the court has no jurisdiction to grant it. unless the notice 
has been given and that the service of a rule nisi for a certiorari,— 
though made returnable six days or more after service thereof,— 
is not a good substitute for the notice of application, and, there
fore, not a sufficient compliance with the statute. (50).

It has also lieen hold, however, that the objection of want of the 
six days’ notice may In* waived. (51)

For Form of Notice of Application for certiorari, see p. 340, 
post.

An application for a certiorari must be supported by an affidavit 
showing the grounds upon which it is sought : (52) and a copy 
of the proceedings sought to be removed should be produced with 
the application and be verified by affidavit, or, if a copy of the 
proceedings cannot be obtained, it should be shown what the pro
ceedings were, and what efforts have been made to procure a copy 
of them and why a copy cannot Ik» obtained.

Where, in a New Brunswick case, a copy of the proceedings 
was not attached to and exhibited with the affidavits upon which 
the rule nisi for certiorari was obtained, and where it was not 
shown what the proceedings were, nor that a copy of the proceed
ings sought to be removed could not be obtained, the court dis
charged the rule. (53).

For Forms of Motion for certiorari and of Affidavits in support 
thereof, see pp. 340-341, post.

The rule for the issuing of the certiorari must specify the 
omission or mistake or other defect objected to in the conviction, 
order or judgment sought to be removed. (54).

The question of the validity of the conviction or commitment 
is sometimes argued on the application for certiorari: and, if the 
proceedings arc then decided to be valid, a certiorari will be re
fused. (55).

For Form of Order for certiorari, see p. 341, post.
A writ of certiorari is properly addressed to the officer having

(49) It. r. Sheffield Contrat Ion, 40 L. J. Q. It., 247.
(50) It. v. McAllen, 4fi V. <1. It.. 402, 400; It. v. tJUimorwin. J. J.. 2 

T. It., 279; Re Plunkett, supra; Ex p. Roberts, 50 J. P., 507.
(51) It. v. Whittaker. 24 O. It., 437.
(52) It. v. Glace, 4 Burr.. 2458.
(53) Ex p. lînmierson. 1 Can. Cr. Gas., 156.
(54) It. v. Beak, 1 Can. Cr. Cas.. 235.
(55) See It. v. Cnnerty, 2 Can. Or. Cas., 325.
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the custody of the papers sought to be removed, and, therefore, 
if the conviction has been returned to the clerk of the peace, under 
section <57 of the Code, the writ of certiorari need only be ad
dressed to the latter. (56).

For Forms of Writ of certiorari, of recognizance upon applica
tion therefor, and of Return to certiorari, see pp. #70-10)8 of the 
Authors second edition.

Where proceedings ? before an inferior court are.—after
a finding against the accused, but before the date to which the 
case was adjourned for sentence,—removed by certiorari into a 
superior court, a warrant of commitment issued by the inferior 
court, in enforcement of the judgment and sentence pronounced 
by it. on the latter date, is invalid. (57).

Preliminary objections to a writ of certiorari must be raised 
promptly and objections to matters of form in the certiorari pro
ceedings,—such ns that the magistrate had not had six full days’ 
notice of the application for the writ,—will not be entertained on 
the motion to quash the conviction, when, since the return, three 
months have elapsed, without a substantive motion being made to 
quash the writ ; this delay being held to he a waiver of the right 
to take the objection. (58).

The objection of want of notice or other objection to the pro
ceedings may be raised by a substantive motion to supersede the 
writ of certiorari; but that course is not always essential, and 
the objection may he one that can he raised on the return of the 
motion to quash the "conviction : although defects of form or of 
a trifling nature will not be allowed to be brought up on the motion 
to quash the conviction ; and a substantive motion will he ne
cessary so as to give an opportunity for ordering an amendment 
if proper; but if the defect forming the ground of objection to 
the writ of certiorari is a fundamental one, it is not too late to 
bring it up on the motion to quash the conviction. (50).

The same rule applies to an objection to the certiorari proceed
ings on the ground that the required security is defective or has 
not been properly given. (GO).

It has been held in Ontario, that, if a motion to quash an ir
regular recognizance in a certiorari proceeding is not brought on 
until the return of the motion to quash the conviction, the court

(.TO) It. t. Frawley. 45 V. ('.. Q. B.. •-*•-*7-2.11.
(57) It. v. Foster, 7 Cain. Cr. Cas.. 441.
(58) It. v. Davidson, II Can. Or. Cas., 117; It. v. Whittaker, 24 O. It.. 

487.
(51)) It. v. McAllen, supra.
(OO) it. v. duff, 44 U. (’.. Q. B.. 505. And, see, In re Bishop Dyke. 

20 X. S. It.. 203, and It. v. Porter, lb., 352.

■
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may concurrently quash both the conviction and the recognizance, 
if both are found to defective, (til).

In order to avoid a waiver of an objection,—for instance, of 
want of notice, — the justice or the pros»cutor should either make 
a substantive motion to supersede the certiorari, or cause notice 
to be served that he will take the objection on the return of the 
motion to quash the conviction.

Should he not do this, he may, by acquiescence in the motion 
to quash, or by delay, or by allowing an adjournment to Ik? order
ed. without raising the objection, lx* held to have waived it. (62).

Under the provisions of the Crown rules. Nova Scotia, 1881), a 
motion to rescind an order for certiorari must he made by way of 
appeal. (63).

A second application for a writ of certiorari will not be enter
tained by the court, although the dismissal of the first application 
was upon a preliminary objection. (64).

Where, in the course of certiorari proceedings, an order nisi to 
quash the conviction has been issued, but. before service of the 
same upon the informant prosecutor, the latter dies, the proceed
ings do not lapse and can lie continued by serving the magistra- 

166).
It has lM*en held in the North-West Territories that costs of 

(plashing a conviction by certiorate proceedings will not be awarded, 
except in cases of miseoliduet on the part of the informant or of 
the justice. (66)

In the Province of British Columbia,*cdsts are allowed, — it 
Ix'ing held there that the practice in certiorari proceedings of never 
awarding costs either in favor of or against the Crown is to be con
sidered as no longer in force in that province. (67)

But, in the Province of Ontario, it has lx*en held that, in cer
tiorari proceedings respecting a criminal charge under Dominion 
laws, the High Court has no jurisdiction to award costs against 
the prosecutor or tlie magistrate on (plashing the conviction ; al
though, as against an unsuccessful applicant for the writ, costs may 
he allowed either On account of the recognizance which he enters 
into to pay the costs, or of the inherent power of the court to give 
costs as a punishment for erroneously putting the jurisdiction of 
the Court in motion. (68)

(61) It. v. Johnson. 8 Oan. Or. ('as.. 128.
(02) It. v. Whittaker, supra.
(08) It. v. Fraser, 22 X. S. It.. 002.
(04) It. v. freiser, (No. 2). 7 (Inn. Or. Oas., 172. Sec It. v. Bodmin, 

(Mayor of), |18»2|. 2 Q. B.. 21, ami It. v. XIvIhiIb. 21 X. 8. It.. 288.
(05) It. v. Fitzgerald. 1 Can. ('r. Cas., 420.
(00) It. v. Banks. 1 Can. Or. Cas., 370.
(67) It. v. Little, 2 Oan. Or. Cats.. 240.
(08) It. v. Bennett. 5 Oan. Or. Cas., 456.
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The Quebec License Law, 1900, provides that an accused, who, 
on being convicted, applies for a certiorari, must make a deposit 
of tile amount of the fine and costs awarded, plus $50 to meet future 
costs; and it has Ivecn held that this deposit is a deposit in security 
and not in sequestration, that the amiscd’s application for certio
rari could not, on the certiorari being set aside, take away from 
him his right of option to serve the term of imprisonment to which 
he had been condemned, in place of paying the tine and costs award
ed, that, although the writ of certiorari sua|x?nds the execution of 
the sentence, the effect of quashing the writ is merely to render the 
person liable to the term of imprisonment, and that, if he makes 
option to undergo the imprisonment, he has a right to Ik* reim
bursed the portion of deposit representing the fine and costs, the 
extra $50, however, being applied to the payment of the extra costs 
in connection with the certiorari proceedings. (09)

Certiorari does not lie to bring up a warrant of commitment to 
bo quashed upon grounds not affecting the conviction under which 
the warrant issued, 'nor will the court quash the warrant in certio
rari proceedings, in which the conviction is also brought up. if the 
convict ton itself is valid. The proper proceeding for reviewing, 
upon grounds not affecting the conviction, the validity of a warrant 
of commitment under which the accused is in custody, is by wav 
of habeas corpus. (70)

The remedy by habeas corpus not being open to one imprisoned 
under the sentence of a competent court, having general jurisdic
tion of the case, such prisoner cannot, on the return of a writ shew
ing such sentence, demand an ancillary writ of certiorari for the 
production of the record in the ease in which the sentence was 
pronounced* (71)

A writ of certiorari a:nd a return thereto by the convicting jus
tice are necessary preliminaries to an application to quash a sum
mary conviction, notwithstanding the fact that the original con
viction is on file in the court having jurisdiction in certiorari mat
ters. Where the same court has jurisdiction both in appeal and 
u])on certiorari, and a summary conviction has been transmitted 
bv the magistrate and filed in such court under section 757, ante, 
the writ of certiorari cannot be dispensed with for the purposes of 
a motion to quash the conviction. (72)

(00) Whig v. Sivotite. lo Can. C-r. Cas., 171.
(70) Ex p. Itert In. lo Can. Vr. Cas., 05.
(71) Ex /#. (ItiLdstterry, lo Can. Cr. Oas.. 802.
(72) It. v. (leiirke, 11 Can. Cr. Cas., 100. But see It. v. Rondeau, V 

Cnn. Cr. Cas., 523.
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WHAT COURTS CAN DEAL, BY WAY OF CERTIORARI, WITH 
CRIMINAL MATTERS?

rm 1er subsection 35 of section 2. ante,, the Superior Courts of 
Criminal Jurisdiction of the various provinces are the following:— 
(/f) ill the province of Ontario, the High Court of Justice, (b) in 
the province of Quebec, the Court of King's Bench, (t) in the 
provinces of Nova Scotia. New Brunswick and British Columbia, 
the Supreme Court, (</) in the province of Prince Edward Island, 
the Supreme Court of Judicature, (e) in the province of Manitoba, 
tin- Court of King's Bench (Crown Side), (/’) in the provinces of 
Saskatchewan and Alberta, the Supreme Court of the Northwest 
Territories, and (//) in the Yukon Territory, the Territorial Court; 
and. by section 570, ante, every Superior Court of Criminal Juris
diction is authorized to make rules regulating, in criminal mai
lers, the pleading practice and procedure in the Court, including 
the subjects of mandamus, certiorari, habeas corpus, prohibition, 
etc.,—there being, however, (as to Ontario) an exception bv which 
the authority, for making such rules of court applicable to 
Superior Courts of Criminal Jurisdiction, is vested in the Supreme 
Court of Judicature.

As, since Confederation, the provincial legislatures have no 
power to deal with the practice and procedure in criminal cases, 
over which the Dominion Parliament exercises legislative author
ity, (73) and as, (by section 376), the Criminal Code expressly 
provides for the making,—by every Superior Court of Criminal 
Jurisdiction,—of rules of Court regulating, in criminal matters, 
the pleading, practice and procedure in the Court, including the 
subjects of mandamus, certiorari, habeas corpus, prohibition, etc., 
it seems only reasonable to conclude that the authority of the 
Superior Courts of civil jurisdiction, in the various provinces, to 
deal with the subjects of mandamus, certiorari, habeas corpus, 
prohibition, etc., is eoniined to civil matters and to offences against 
and in contravention of provincial laws, and that the only courts 
which have the right to deal, by way of mandamus, certiorari, 
habeas corpus, prohibition, etc., with criminal cases over which 
the Dominion Parliament exercises legislative authority, arc the 
Superior Courts of Criminal Jurisdiction; although, this con
clusion may seem to be at variance with some decisions of the 
Superior Court in the Province of Quebec, (exercising civil juris-

(73) He Boucher, I Ont. a. R., 191, 193; R. v. MeAutey, 14 O. It.. 
043. (S<>e Remarks of Ross, J., at pape 057 of the Rei>ort) ; It. v. 
Roomer. 15 o. R., 200, 270; R. v. Prattlers, 11 Mon. L. It.. 507 ; R. v. 
Tolaml. 22 O. It., 505: R. v. Le viager, 22 O. R., OOO; 1t. v. XVasoii, 17 
(Mit. A. R.. 221. Sec It. v. Renie, 1 t'an. Or. ■Cas.. 235; and R. v. Ben
nett, 5 Cnn. Cr. Cas., p. 457.

I
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diction), holding that that Court had power, by way of certiorari, 
over convictions made by a justice of the peace in criminal cases ; 
—the ground taken being that the power of the Superior Court to 
control all inferior jurisdictions is to be found in the statutes con
solidated and incorporated in the lie vised Statutes of Quebec, 
Article 2329 of which gives to the Superior Court, power and 
control over all courts except the Court of King’s Bench. (74).

But, is not the power and control, here referred to as being 
vested in the Superior Court of the Province of Quebec,—which 
is a Court of civil jurisdiction,—a power and control limited to 
civil matters and to offences against and contraventions of pro
vincial laws, and not extending to criminal matters within the 
legislative authority of the Dominion Parliament?

It has also been held that, where the Montreal Harbor Com
missioners, acting under the Montreal Harbor Commissioners’ 
Act. 18!)4. deprived,—by their conviction,—a pilot of his license, 
their conviction was subject to proceedings, by certiorari, of the 
Superior Court, the principal ground of this latter decision being, 
that, in the opinion of the Court, the right of appeal provided by 
the then section 871) ( now 749) of the Criminal Code does not 
apply to a matter of discipline such as is represented by a sentence 
or order cancelling a pilot's license. (75).

In a comparatively recent casc.it has, however, been held in the 
province of Quebec, that provincial statutes in force at the time of 
Confederation, regarding certiorari in criminal matters, arc not 
in force, in so far as they have been repealed by or are inconsist
ent with Dominion legislation; that the Federal Parliament has 
the exclusive right to declare before what court, existing in each 
province and exercising criminal jurisdiction, proceedings in 
criminal cases, including proceedings by certiorari after conviction 
shall lie carried on; that the Superior Court has no jurisdiction 
to quash, by way of certiorari, decisions rendered by magistrates 
sitting for the summary trial of indictable offences ; and that 
the review of such decisions, in so far ns they are reviewahlc. be
longs. in the province of Quebec, exclusively to the Court of King's 
Bench. (7<i).

See va*cs on the subject of certiorari cited at pp. 940-2 of the 
Author's second edition of the Criminal Code.

(74) It. v. Mercier, (i Can. Cr. <'as.. 44. Amt see Leonard v. Pelletier, 
n <Ann. Cr. Cas., li) : Ex />. Goldsl terry, 10 Cnn. Cr. Cas., 392.

(73) A ream! v. Montreal 1 lari tor Commissioners, 4 Can. Cr. Cas., 4M. 
See. also. Perrault v. Montreal Hurl tor Commissioners. 4 Can. Cr. Cas., 
801.

(70) It. v. Marquis, S Can. Cr. Can., 340.

m
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FORMS OF CERTIORARI PROCEED1NOS.
NOTICE OF APPLICATION FOK CEHTIOBAHI.

In lilt1 (Xante of Court to be applied to).
The King vs. A. B.

To
J. S., Esquire,

One of His Majesty’s Justices of tin- Peace (or Police Magis
trate) for the of

Take notice that, inasmuch as A. B., of was
on the day of 19 , at the of

in thfl of , convicted by
you of having (Here state the otfence, as in the conviction), a 
motion will on the day of instant, at
ten o’clock in the forenoon, or so soon thereafter as Counsel can 
be heard, bo made on behalf of the said A. B* Ix-fore a Judge of 
this Honorable Court sitting at for an order for a
writ of certiorari to issue out of this Court, directed to you and 
to the Clerk of the Peace for the of , for the
removal of the said conviction into this Court for the'purpose of 
having the same (plashed ami the said A. B. discharged therefrom, 
upon the ground that the said conviction is invalid, (or, that the 
penalty imposed is illegal and lieyond or in excess of your jurisdic
tion, or as the case may be), for the, following reasons: (Here set 
out the reasons relied upon).

Dated at this day of 19
C. D.,

Solicitor for the said A. B.
MOTION FOU CEHT10KARI.

In the (Xante of Court applied to).
The King vs. A. B*

Motion, on the part of the defendant, that,
1. In view of tlio affidavit herewith filed of in

verification of exhibits B, C, 1), and E, as true copies of the pro
ceedings therein mentioned (or, — if copies of the proceedings can
not Ik- obtained, — “explaining the purport of the proceedings 
therein mentioned and setting forth the efforts made to obtain and 
the reasons for not being able to obtain copies thereof").

2. And, in view of the hereunto subjoined affidavit of the defen
dant and of the facts therein alleged and the grounds thereby ap
pearing,

A writ of certiorari lx- ordered to issue for the removal into this 
Honorable Court of the said conviction and warrant of commit
ment, for the purpose of having the same quashed and the defen
dant discharged therefrom.
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AFFIDAVIT AS TO PROCEEDINGS.

In the (Name of Court applied to).
The King vs. A. B.

of , , being duly
sworn, makei oath and sav : —

1. Thai tin* several |>a|K-r writings hereunto annexed, marked
respectively B, (', I), and E, to this, my affidavit, are true copies 
of the original documents of which they severally purport to Is* 
copies and were copied by me from the originals now in the " ï 
of J. S., Esquire, a Justice of the Peace (or Police Magistrate) for 
the , of , (or now on file in
the office of the clerk of the peace for the of ).

2. That I have examined and carefully compared the warrant of
commitment now in the ~s of the keeper of the common gaol 
for the county of , (or as the case may),
upon which the said A. B. is now held in custody in the said gaol, 
(or is committed under the said conviction, or as the case may he) ; 
and that the paper writing hereunto annexed marked exhibit
to this, my affidavit, is a true copy of the said warrant of commit
ment.

Sworn, etc.

AFFIDAVIT OF DEFENDANT.

In the (Xante of Court applied to).
The King vs. A. B.

I, A. B., of , in the of
, being duly sworn, make oath and say: —

1. 1 am the defendant above named.
2. (Set forth the farts showing the conviction and warrant of 

commitment to he had, and the grounds upon which the application 
for certiorari and for quashing the conviction arc based).

Sworn, etc.

ORDER FOR CERTIORARI.

In the (Name of Court),
Tuesday, the day of

Present (Name of Judge).
The King vs. A. B.

Upon the application of the said A. B., upon reading the notice 
served herein and the affidavit of service thereof upon J. S., E>- 
quire, the justice of the peace (or police magistrate) therein named

9
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and upon reading the affidavit of filed, and the ex
hibits therein referred to, and the affidavit of the said A. B. and 
tlie other papers filed on his liehalf upon this motion, and upon 
hearing what was said bv the respective solicitors (or counsel) for 
the said A. B., and for the prosecutor E. F., and also for the con
victing or conunitting magistrate (or, as the ease may be).

It is ordered that a writ of certiorari do issue out of this Court 
directed to J. S.. Esquire one of His Majesty’s Justices of the peace 
(or police magistrate) for the of
(as tlic ease man be), to remove and return into this Court all and 
singular the conviction and all other proceedings, and all things 
touching the same, had and taken against the said A. B. before the 
said justice of the peace (or police magistrate) upon the informa
tion of for that the said A. B.. etc.,
(Here set out the charge).

HABEAS CORPUS.

Habeas Corpus may be applied for whenever a person, by or 
on whose behalf it is applied for, is, in any manner, illegally 
restrained of his liberty.

See cases, on this subject, cited at pp. 1)50-055? of the Author’s 
second edition.

An application for a writ of habeas cor/ms must be accompanied 
by the affidavit of the prisoner. Or by evidence that he is so coerced 
that his affidavit cannot be obtained. (77).

A writ of h-abeas corpus to test the legality of a child’s deten
tion is not irregular because issued on the petition of the child 
himself, who, being a minor, is under disability to bring action 
in respect of civil rights. (78).

A writ of habeas corpus issued in Ontario should be signed by 
the judge who awards it as well as bv the officer who issues it. 
(78n).

An affidavit of the gaoler verifying a copy of the warrant 
claimed as the cause of detention may be accepted as a return to 
a writ or order of habeas corpus. (79).

It has been held that, on habeas corpus proceedings, proof by 
affidavit may be admitted to shew that a preliminary enquiry and 
committal for trial took place on a Sunday ; (80) or that the
constable’s return to a warrant of distress,—to the effect that 
there was not sufficient property to satisfy it,—is false, and that,

(77) It. v. Itluwk. 8 ('un. Cr. Cas.. 405.
(78) Uc A. IV. 11 Onu. Cr. (Nis., 81*1.
(78«) It. v. St-Okilr. .'t Can. Cr. Cas., 551.
(711) It. v. 8ktimer, 1» Can. Or. Cas., 558.
(80) It. v. Cavalier. 1 Can. Cr. Cas., 134.
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therefore, tlie commitment based thereon and \ r which the 
party is imprisoned was issued improperly. (SI).

The duty of a judge under a writ of habeas corpus is to ex
amine whether the committing magistrate has jurisdiction, 
whether the committal is legal, and whether any crime known to 
the law is alleged to have been committed, but not to enquire into 
or reverse the magistrate’s decision as regards its propriety or 
impropriety on the merits. (82).

A prisoner detained under a warrant which is, in form, one of 
committal for trial but which charges an offence punishable only 
on summary conviction, will be discharged on habeas corpus. Al
though there may, in fact, have !>con a summary hearing and 
summary conviction thereon, if the warrant of commitment re
turn'd as the cause of detention is bad on its face, in not alleging 
that the defendant has been convicted, a formal conviction can
not be received to remedy the defect as section 1122 unie applies 
only to cases in which the warrant alleges a conviction. (83).

An accused person, who is summarily convicted on his plea of 
guilty upon a charge of “unlawfully” committing an indecent act. 
and who is sentenced to imprisonment, is entitled to be discharged 
on habeas corpus, inasmuch as the commitment anil conviction 
disclose no offence under the criminal law. (84).

Where a summary conviction and the commitment thereon 
charges no offence, the prisoner will be discharged; as, for in
stance, a conviction for being “a loose, idle person or vagrant,*’ 
without specifying in what the vagrancy consisted (85). And 
an information and warrant of arrest thereunder charging the 
accused as an accessory to the violation of a statute named, with
out specifying the fact as to which he was alleged to lie accessory 
was held void, and the accused was discharged. (8(1).

A commitment by a tribunal of inferior jurisdiction, may be 
severable, and where imprisonment is ordered for a term, and a 
further term in default of payment of a fine and costs, the prisoner 
is not entitled to his release on habeas corpus during the first term 
because of the costs not being ascertained in the commitment, 
but leave will be reserved to him to re-apply at the expiration of 
the first term. (87).

When» tlie warrant of commitment was issued in one county 
against the accused, who was not then in custody, and he was arrest-

(81 ' Et ii. Mtapatrfck, 5 Oan. Cr. Cas., 191.
(82) It. v. <»LLUv*|ile. 1 'Oan. Cr. (’•as.. 551.
(83) R. v. Ln'loiwle. » Oan. Or. Gas.. 501.
(S4) E.v p. O'SliaiurhnvHsy. S Can. Or.'(’ns.. 130.
(85) It. v. McCormack, 7 Oan. Or. Cas., 135.
(80) It. v. Holley. 4 Oan. Cr. Cas.. 51u.
(87) It. v. Carlisle. 7 Can. Cr. Cas., 470.
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(hI thereunder in another county, without any endorsement of the 
warrant, and was brought back to the county in which the warrant 
issued, and there imprisoned as the warrant directed, the irregular 
arrest is not a ground for releasing tin* accused on habeas cor
pus. (88)

Chinamen passing through Canada in bond in the custody id' 
a transjHirtation company for shipment from Hong Kong to the 
West Indies cannot change their destination to tjie United States 
boundary, even upon tender of the fare from the line of transit to 
the boundary, nor are they entitled, upon habeas corpus, to be set at 
liberty in Canada, unless they have paid the Chinese immigration 
tax imposed by the Canadian Government and have been duly en
tered as immigrants to Canada. (89)

Where a return to a writ of habeas corpus or to an order in the 
nature of such a writ specifies two warrants of commitment for the 
same offence, and neither the. second warrant nor the return declares 
the second warrant to be in substitution for or in amendment of 
the first, which is irregular and bad, the prisoner should be dis
charged. (90)

Where proceedings in an inferior court are removed by certiorari 
into a superior court, after a verdict or finding against the accused, 
but before the date to which the ease was adjourned for sentence, 
a warrant of commitment issued by the inferior court in enforce
ment of the judgment pronounced by it, on the latter date, is in
valid and the prisoner will be discharged from custody. (91)

The fact that at the time of the application, the person against 
whom the writ is asked has not in his custody or power the person 
said to be detained is !no ground for refusing the writ, if it appear 
tiiat the person has illegally parted with such custody ; for although, 
as a rule, when the detention has ceased, the writ is inapplicable, 
at il 1, when a counterfeited release has taken place, and a pretended 
ignorance of the place of custody or of the identity of the present 
custodian is insisted on, the Court ought to examine into the 
facts. (92)

It has been held, in Nova Scotia, that a person, made a rescin
dent to an application for habeas corpus in a criminal matter, who 
does not appear of record to be the prosecutor, and who does not 
appear on the application, is not liable for costs On the discharge 
of the prisoner in the habeas corpus proceedings, although the con
viction in question was for stealing his property. (93)

(SS) R. y. Whiteside, 8 Cau- Ct. Cas., 478.
(89) Re Wing Toy et al., 7 Can. Cr. Cas., 551.
(90) It. v. Venot, <1 Onn. Or. Civs., 209.
(91) It. v. Foster, 7 Onu. Or. Cas., 44».
(92) It. v. Bernardo, 24 Q. B. I)., 283; Bernardo v. McHugh, 01 L. J. 

Q. It.. 721.
(93) It. v. Rowers. 0 Can. Or. (’ns., 100.
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Iwavv may be given on the hearing of a habeas corpus applica
tion to substitute an amended conviction and an amended commit
ment for the invalid conviction and commitment attacked, whether 
the defect he one of form only or one of substance. (94)

If the certificate of sentence to imprisonment in a penitentiary 
is irregular for omission of the date of sentence, leave may be 
given, on a habeas corpus motion, to return an amended certi
ficate correcting the omission. (95).

Under section 754 ante and 1124, post, the Court has power 
to make certain amendments in a summary conviction returned 
on certiorari, whether the certiorari is one preliminary to a mo
tion to <|uash the conviction or is in aid of a writ of habeas cor
pus. (9ti).

A conviction which is invalid on its face should not, upon 
habeas corpus proceedings, be amended under section 1124, post, 
unless the Court, if trying the accused in the first instance, would 
have convicted upon the same depositions. (97).

Where concurrent proceedings are taken by certiorari and habeas 
corpus in the province of Quebec, and the writ of habeas corpus 
is maintained upon an objection appearing upon the face of the 
warrant of commitment, the order for costs against the prosecutor 
in respect thereof should not include the costs incurred upon the 
writ of certiorari, inasmuch as it appeared on the face of the 
warrant that the justice had exceeded his ‘ and that
recourse to an ancillary writ of certiorari was unnecessary. (98).

In Manitoba, it has been held that there is no appeal to the 
full court of King's Bench there, from the decision of a single 
judge of that court refusing a motion for habeas corpus to dis
charge a prisoner from custody,.but that successive applications 
for the writ may he made to each judge. (99).
Sec. 820. Sec. 1123. Conviction or warrant under Juvenile Of

fenders' Part.—No conviction under Part 
XVII shall be quashed for want of form, 
or be removed by certiorari or otherwise 
into any Court of record ; and no war
rant of commitment under the said Part 
shall be held void by reason of any defect 
therein, if it is therein alleged that the

(94) It. v. Barre. 11 Cali. Or. Gas., 1; Can. Ann. Dig., (limit), 130. 
(05) It. v. Wright. 10 Can. Cr. Cas.. 401.
(90) It. v. Munlovk. 4 Can. Or. (‘as., 82.
(97) It. v. Law Bow, 7 Con. Cr. Cas., 408.
(98) It. v. Coté, 8 Can. Or. Gis., 393.
(90) It. v. Barre, 11 Can. Cr. Cas.. 1. And s«e It. v. Cartm* et al., 5 

Can. Cr. Cas., 401.
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person lias been convicted, and there is a 
good and valid conviction to sustain the 
same. (100).

Sec. 880. Sec. 1124. Conviction or order removed by certiorari 
not to be held invalid for irregularity, — 
When. No conviction or order made by any 
justice, and no warrant for enforcing the 
same, shall, on being removed by certiorari, 
be held invalid for any irregularity, in
formality or insufficiency therein, if the 
court or judge before which or whom the 
question is raised, upon perusal of the 
depositions, is satisfied that an offence of 
the nature described in the conviction, 
order or warrant, has been committed, over 
which such justice has jurisdiction, and 
that the punishment imposed is not in ex
cess of that which might have been law
fully imposed for the said offence : Provid
ed that the court or judge, where so satis
fied. shall, even if the punishment imposed 
or the order made is in excess of that 
which might lawfully have been imposed 
or made, have the like powers in all re
spects to deal with the case as seems just 
as are bv section seven hundred and fifty- 
four conferred upon the court to which an 
appeal is taken under the provisions of 
section seven hundred and forty-nine.

2. Any statement which, under this Act 
or otherwise, would be sufficient if con
tained in a conviction, shall also be suf
ficient if contained in an information, sum
mons, order or warrant.

Sec. 890. Sec. 1125. Irregularities within the preceding section.
— The following matters amongst others 
shall be hold to l>e within the provisions of 
the last preceding section : —
(а) The statement of tine adjudication, or 

of any other matter or thing, in the 
past tense instead of in the present ;

(б) The punishment imposed being less 
than the punishment by law assigned 
to the offence stated in tlie conviction

(100) Taken (hut somewhat altered) from par. 2 of the olil sec. 820.
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or order, or to the offence which ap
pears by the deposit ions to have been 
committed ;

(<•) The omission to negative circum
stances, the existence of which would 
make the act complained of 'lawful, 
whether such circumstances are stated 
by way of exception or otherwise in 
the section under which the offence is 
laid, or a in* stated in another section.

2. Nothing in this section contained shall 
l>e construed to restrict the generality of 
the wording of the last preceding section.

Where a perusal of the depositions returned on certiorari satisfies 
tho court that an offence was committed as stated in the conviction, 
and of the date and place of same, which lutd not been stated in the 
conviction, the irregularity in not stating such date* and place is 
cured by section 1124, unless an excessive punishment has been im
posed by the magistrate. (101)

A summary conviction purporting to be under the Ontario liquor 
license law for unlawfully allowing liquor to he sold (which is not 
in terms an offence under the statute ) has been held, upon certio- 
rari proceedings, to be amendable, if the evidence warrants it. so as 
to make it a conviction for selling without a license, such an amend
ment being permissible under the Criminal Code which is made 
applicable, by provincial enactment, to prosecutions under Ontario 
laws. (102)
Sec. 892. Sec. 1126. General order prescribing security with re

gard to motion to quash conviction.
U nehanged.

Sec. 895. Sec. 1127. No writ of proccaendo necessary on motion 
to quash being refused.

Meaning unchanged.
Sec. 894. Sec. 1128. Conviction, etc., not to be quashed for 

want of proof of proclamation, etc. — No
order, conviction or other proceeding made 
by any justice or stipendiary magistrate 
shall 1h* * or sot aside, and no defen
dant shall be discharged by reason of any 
objection that evidence has not been given 
of a proclamation or order of the Governor 
in Council or of any rules, regulations or

(101) It. v. Lewis, « Can. Or. Gas., 41K).
(1068) It. v. Meiklebam, 10 Can. Or. Cas., 382.
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by-laws made by tin* Governor in Council 
in pursuance of n statute of Canada or of 
the publication of such proclamation, order, 
rules, regulations or by-laws in the Camilla 
Gazette.

2. Such proclamation, order, rules, regula
tions and by-laws and the publication there
of shall be judicially noticed.

Altered slightly, as here set forth
Sec. 896. Sec. 1129. Conviction not to be set aside for defect in 

form. — Whenever it appears by any con
viction made by a justice or stipendiary mag
istrate that the defendant has Appeared and 
pleaded, and the merits have been tried, and 
the defendant has not appealed against the 
conviction, where an appeal is allowed, or 
if appealed against, the conviction has been 
affirmed, such conviction shall not after
wards be set aside or vacated in consequence 
of any defect of form whatever, but the 
construction shall be such a fair and liberal 
construction as will be agreeable to the jus
tice1 of the case. Altered, as here set forth.

Sec. 800. Sec. 1130. Proceedings under Summary Trials Part 
not quashed nor voided for want of form.— 
No conviction, sentence or proceeding un
der Part XVI. shall be quashed for want 
of form ; and !no warrant of commitment 
upon a conviction under the said Part shall 
be held void bv reason of any defect therein, 
if it is therein alleged that the offender has 
been convicted ami there is a good and valid 
conviction to sustain the same.

Altered, as here set forth.
Sic. 891. Sec. 1131. No action against official when conviction 

quashed. — If an application Is to
(piash a conviction, order or other proceed
ing made or had by or before a justice or 
stipendiary magistrat», on the ground that 
such justice or stipendiary has exceeded his 
jurisdiction, the court or judge to which or 
whom the application is made. may. as a 
condition of quashing the conviction, order 
or other proceeding, if the court or judge 
thinks fit so to do, provide that no action

I

4
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shall he brought against the justice or sti
pendiary by or before whom such conviction, 
order or other proceeding was made or had, 
or against any officer acting thereunder or 
under any warrant issued to enforce any 
such conviction or order.

Altered, as here set forth.
Sec. 1152. Proceedings relating to Part III not void 

for defect of form. — No action or other 
proceeding, warrant, judgment, order or 
other instrument or writing, authorized by 
any provisions of Part Nil relating to Part 
111. or necessary to carry out it< provisions, 
shall be bold void or be allowed to fail for 
defect of form. ( 103)

PART XXIII.

RETVHNS.

S c. 902. See. 1133. Returns respecting convictions and moneys
received. — Every Justice shall, quarterly, 
on or Ik'fore the second Tuesday in each of 
the months of March, June. September ami 
December in each year, make to the Clerk 
of the Peace or other proper officer of the 
Court having jurisdiction in appeal, as h -re
in provided, a return in writing, under his 
hand, of all convictions made by him and 
of the receipt and application by him of the 
moneys received from the defendants.

2. Such return shall include all convic
tions and other matters not included in 
some previous return, and shall be in form 
îf).

3. If two or more justices are present, 
and join in the conviction, they shall ma ko 
a joint return.

4. Every justice, to whom any such mon
eys are afterwards paid, shall make a re
turn of the receipt and application thereof,

(103) Taken from It. S. ('.. ( issu), 151, sec. 23, forming part of tlie 
Appendix to tin- old Criminal Code.
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to tlic court having jurisdiction in appeal 
as herein I >efore provided, which all all he 
filed by the clerk of the peace or the proper 
officer of such court with the records of his 
office.

“>. In the province of Prince Edward 
Island such return shall be made to the 
Clerk of the Court of Assize of the county 
in which the convictions are made, and on 
or before the fourteenth day next before tho 
sitting of the said Court next after such 
convictions are so made.

o. Every such return shall be made in 
the district of Xipiasing, in the province of 
Ontario, to the Clerk of the Peace for the 
county of Renfrew, in the said prov
ince. (104)

S<-c. 90?. .S-c. 1134. Neglect to make return, or making false
S<*c. 905. return, or taking unlawful fees. — Every

justice, lx'fore whom any conviction takes 
place or who receives any such moneys, who 
neglects or refuses to make such return 
thereof, or wilfully make* a false, partial 
or incorrect return, or wilfully receives a 
larger amount of fees than by law he is au
thorized to receive, shall incur a penalty >f 
eighty dollars, together with costs of suit, 
in the discretion of the Court, which may 
lx* recovered by a'nv person who sues for the 
same by action of debt or information in 
any Court of record in the province in which 
such return ought to have been or is made*

2. One moiety of such penalty shall lie- 
long to the person suing, and the other 
moiety to 11is Majesty, for the public uses 
of Canada.

3. Nothing in this section shall have the 
effect of preventing any person aggrieved 
from prosecuting, by indictment, any Jus
tice, for any offence, the commission of 
which would have subjected him to indict
ment immediately before the first dev of

(104) Taken from paragraphs 1 to 5 of the old see. 002.
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.1 uly one thousand eight hundred and nine
ty-three. (105)

Sec. 105. Sec. 1135. Return by Justice of certificates. — When
any certificate is granted under section one 
hundred and eighteen of this Act, the jus
tice granting it shall forthwith make a re
turn thereof to the proper officer in the 
county, district or place in which such cer
tificate has been granted for receiving re
turns under this Part. On default of mak
ing such return within ninety days after 
a certificate is granted, the justice shall he 
liable, on summary conviction, to a penalty 
of not more than ten dollars- 

Sec. 1136. Monthly returns under Part III.— Every 
Commissioner under Part III of this Act 
shall make a monthly return to the Sec
retary of State of all weapons delivered to 
him, and by him detained under Part ITT. 
(10fl)

Sec. W)3. Sec. 1137. Posting up returns. — The Clerk of the 
Peace of the district or county to whom re
turns under this Part are made, or the 
proper officer, other than the Clerk of the 
Peace, to whom such returns are made, 
slialil, within seven days after tin* adjourn
ment of the next ensuing General or Quar
ter Sessions, or of the term or sitting of 
such other Court having jurisdiction in ap
peal as aforesaid, cause the said returns to 
be posted up in the court-house of the dis
trict or county, and also in a conspicuous 
place in the office of such Clerk of the 
Peace, or other proper officer, for public in
spection, and the same shall continue to he 
so posted up and exhibited until the end of 
the next ensuing General or Quarter Ses
sions of the Peace, or for the term or sitting 
of such other Court as aforesaid.

2. For every schedule so made and exhib
ited by such Clerk or Officer, he shall bo al-

(105) Taken from pnragraplie 0 and 7 of the old see. 002, from i 
1*3(1. VII. v. i). sec. 1. nml from see. nor» ot' tlie old Code.

(100) Taken from It. S. C.. (issu). <\ 151, see. 12, forming part of the 
Api>endlx to the old Code.
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lowed such fee as is fixed by competent au- 
tliority.

3. Such Clerk of the Peace or other of
ficer of each district or county, within 
twenty days after the end of each General 
or Quarter Sessions of the Peace, or the 
sitting of such Court as aforesaid, shall! 
transmit to the Minister of Finance a true 
copy of all such returns " within his 
district or county. Slightly altered.

Sec. 900. Sec. 1138. Mistake not to vitiate return. Unchanged.
Sec. 823. Sec. 1139. Returns under Part XVII. — Every clerk 

of tlie peace or other proper officer shall 
transmit to the Minister of Agriculture a 
quarterly return of the names of offenders, 
the offences and punishments mentioned in 
convictions transmitted to him under Part 
XVII* Slightly altered in the wording.

PART XXIV.

LIMITATIONS.

Prosecutions for Crimes.

Sec. 551. Sec. 1140. Limitations of time for commencing certain 
prosecutions. — Xo prosecution for an of
fence against this Act, or action for penal
ties or forfeiture, shall he commenced, —
(a) after the expiration of three years from 

the time of its commission if such of
fence he
(i) treason, except treason by killing 

His Majesty, or where the overt 
act alleged is an attempt to in
jure the person of His Majesty 
— section seventy-four,

(ii) treasonable offences — section 
seventy-eight,

(iii) any offence against Part VII. re
lating to the fraudulent marking 
of merchandise ; or,

(b) after the expiration of two years from 
its commission if such offence be
(i) a fraud upon the government —

4
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section one hundred and fifty- 
eight,

(ii) a corrupt practice in municipal 
ail'airs — section one hundred 
and sixty-one,

(iii) unlawfully solemnizing marriage
— section three hundred and 
cl 'veil ; or,

(c) after the expiration of one year from
its commission if such offence he
(i) opposing reading of Riot Act 

and continuing together after 
proclamation — section ninety- 
two,

(ii) refusing to deliver weapon to 
justice — section one hundred 
and twenty-six,

(iii) coming armed near public meet
ing—section one hundred and 
t wenty-seven,

(iv) lying in wait near public meeting
— section one hundred and 
twenty-eight,

(v) seduction of girl under sixteen— 
section two hundred and eleven.

(vi) seduction under promise of 
marriage — section two hundred 
and twelve.

(vii) seduction of a ward or employee
— section two hundred and 
thirteen,

(viii) parent or guardian procuring 
defilement of girl — section two 
hundred and fifteen,

(ix) unlawfully defiling women, pro
curing, etc.—section two hundred 
and sixteen,

(x) householders permitting defile
ment of girls on their premises
— section two hundred and 
seventeen ; or,

(d) after the expiration of six months
from its commission if the offence lie
(i) unlawful drilling—section nine

ty-eight.
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(ii) being unlawfully drilled — sec
tion ninety-nine,

(iii) having possession of offensive 
weapons for purposes dangerous 
to the public peace—section one 
hundred and fifteen,

(iv) proprietor of newspaper pub
lishing advertisement offering re
ward for recovery of stolen 
property — section one hundred 
and eighty-three, -paragraph (d) ; 
or,

(e) after the expiration of three months 
from its commission if the offence Ik*
(i) cruelty to animals—sections five 

hundred and forty-two and five 
hundred and forty-three,

(ii) railways and vessels violating 
provisions relating to conveyance 
of cattle—section five hundred 
and forty-four,

(iii) refusing-peace officer or constable 
admission—section five hundred 
and forty-five ; or,

(f) after the expiration of one month from 
its commission if the offence be im
proper use of offensive weapons under 
sections one hundred and sixteen and 
one hundred and eighteen to one 
hundred and twenty-four inclusive.

2. No person shall foe prosecuted, under 
the provisions of section seventy-four or 
seventy-eight of thus Act, for anv overt act 
of treason expressed or declared by open 
and advised speaking unless information of 
such overtact, and of the words by which 
the same was expressed or declared, is 
given upon oath to a justice within six 
days after the words are spoken and a war
rant for the apprehension of the offender 
is issued within ton days after such infor
mation is given. Altered, as here set forth.

Sec. 1141. Limitation of action for penalty or for
feiture. No action, suit or information 
shall be brought or laid for any penalty or
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forfeiture un 1er any Act, except within two 
yea in after the cause of action arisen or 
after the offence for which such penalty or 
forfeiture is imposed is committed, unless 
the time is otherwise limited by any Act or 
by law. Slightly altered.

See. till. Sec. 1142. Limitation of prosecutions of offences 
punishable on summary conviction. In the 
case of any offence punishable on summary 
conviction, if no time is specially limited 
for making any complaint, or laying any 
information, in the Act or law relating to 
the particular case, the complaint shall he 
made, or the information shall lie laid, 
within six months from tlie time when the 
matter of complaint or information arose, 
except in the Northwest Territories and 
the Yukon Territory, in all which Terri
tories the time within which such complaint 
(may he made, or information laid, shall he 
twelve months from the time when the 
matter of the complaint or information 
arose. Altered, as here set forth. (107)

The time limited for the commencement of a criminal prosecu
tion begins to run as soon as the act which constitutes the offence 
has taken place. (108)

Sunday must fix* counted, unless expressly excluded. (109)
“Bringing the prosecution" is not the hearing of trial, but it is 

the initiation of (the proceedings by the prosecutor. (110)
Where the law requires the party to be prosecuted or the pro

secution to ilx* commenced within a limited time after the commis
sion of the offence, it is sufficient to make the complaint or lav 
the information within that time, ail though the conviction may not 
take place until after the expiration of the time limited. (Ill)

But where the law requires the party to be convicted within a 
stated time after the commission of the offence, the mere laying 
of the information within that time will not suffice ; in that case, 
the conviction itself must lie made within the limited time, or it 
will lx* void. (112)

(107) And as stnve amended by the Criminal Code Amendment Art, 
1007, (6 and 7 Bd. VII., c. 8).

(108) Jaxomib v. iXxlgson. .‘$2 L. J. M. C., 113.
(100) Ex p. Slmpkln, 20 L. J. M. L\. 23.
(110) It. v. MvKenzle, 23 X. S. It., 0.
(111) It. v. Barrett, 1 Salk., 383.
(112) It. v. Manwurlng, 27 L. J. M. C., 278. *

1
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ACTIONS AGAINST PERSONS ADMINISTERING THE 
CRIMINAL LAW.

Sir. Sir. 1143. Time and place of action. Unchanged.
Sir. !•< (>. Sir. 1144. Notice in writing of action. Unchanged.
Sir. Sir. 1145. Defence. General issue. Unchanged.
Sir. !»;s. Sec. 1146. Tender or payment into Court. Unchanged.
Sir. 97!*. Sir. 1147. Judgment. — Costs.

Unchanged in meaning.
Sir. !>so. Sir. 1148. Other protecting Acts remain. Unchanged.

See. 1149. Actions under Part III; limitation; de
fense; venue ; etc. Every action brought 
against any commissioner under Part 111. 
of this Act or any justice, constable, peace 
officer or oilier person, for anything done in 
pursuance of the said Part, shall be com
menced within six months next after thi
al leged cause of action arises; an.I the 
venue shall lie laid or the action instituted 
in the district or county or place where the 
cause of action arose: and the defendant 
may plead the general issue and give this 
Act and the sjiecial matter in evidence.

2. If such action is brought after the 
time limited, or the venue is laid or the 
action 'brought in any other district, county 
or place than in this section prescribed, the 
judgment or verdict shall be given for the 
defendant ; and in such case, or if the judg
ment or verdict is given for the defendant 
on the merits, or if the plaintiff becomes 
non-suited or discontinues after appearance 
is entered, or 1ms judgment rendered 
against him on demurrer, the defendant 
shall lie entitled to recover double costs. 
(113)

,Sv. '.ml. See. 1150. Actions for penalties under section 1134.
All actions for -penalties arising under the 
ijyrovisiotis of section eleven hundred and 
thirty-four shall lie commenced within six 
months next after the cause of action 
accrues, and the earns? shall ibe tried in the 
district, county or place wherein such

(113) Taken from II. S. C., (1886), c. 151, s. 24, forming part of the
AplKMwIlx to the old Code.
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penalties have been incurred; and if a 
verdict or judgment passes for the defen
dant, or tiie plaintiff becomes non-suit, or 
discontinues the action after issue joined, 
or if, upon demurrer or otherwise, judgment 
is given against the plaintiff, the defendant 
shall, in the discretion of the court, recover 
his costs of suit, as between solicitor and 
client, and shall have the like remedy for 
the same as anv defendant has by law in 
°tiier cases. Not materially altered.

Sm . not*. Sec. 1151. No action against a justice for enforcing 
a conviction affirmed or amended under 
section 765. iNb action or proceeding shall 
'he commenced or had against a justice for 
enforcing a conviction, order or determina
tion affirmed, amended or made by the 
court under section seven hundred and 
sixty-five. (Ill)

PART XXV.

FORMS.

See. 541. 
Sec. h8*>.

See. 1152. The several fell-ms in this Part, varied to 
suit the case, or forms to the like effect, 
shall l>c deemed good, valid and sufficient 
in the cases thereby respectively provided 
lor ; and may, when made for one class of 
officials, be varied so as to apply to any 
other class having the sarnie jurisdiction.
(115)

in the old Act, the forms were contained in Schedule One thereto 
and were marked alphabetic-ally from A to YYY; while, in the 
new Act. all the same forms (with one or two exceptions, and with 
slight alterations in some of them), arc numlfered, (instead of 
living letterol). and there is a difference in their arrangement or 
order.

J (Sec. 569). 1. (Sec. 629). Information to obtain search 
warrant.

I (Sec. 5G9). 2. (Sec. 630). Warrant to search.

(114) Taken from the kilter i»avt of the old section IKK).
(IM) 'taken from the latter part of section JVll and from section UtSi 

of the old Code.
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C (Sec. 558). 3. (Sec. 654). 

D(Sec. 560). 4. (Sec. 656).

E (Sec. 563). 5. (Sec. 658). 

F (Sec. 563). 6. (Sec. 659).

(i (Sec. 563). 7. (See. 660). 

H(Sec. 565). 8. (Sec. 662). 

A (Sec. 557). 9. (Sec. 665). 

B (Sec. 557). 10. (Sec. 666).

K (Sec. 580). 11. (Sec. 671). 
L (Sec.582). 12. (Sec. 673).

PP (Sec. 781). 13. (Sec. 674).
(Sec. 842). 

M (Sec. 583). 14. (Sec. 675).

N (Sec. 584). 15. (Sec. 677).

0 (Sec. 585). 16. (Sec. 678).

P (Sec. 586). 17. (Sec. 679). 

Q (Sec. 587). 18. (Sec. 681).

R (Sec. 598).

S (Sec. 590). 19. (Sec. 682). 
T (Sec. 591). 20. (Sec. 684)

Information and Complaint 
for an Indictable Offence. 
Warrant to apprehend a per
son charged with an Indict
able Offence committed on the 
High Seal or Abroad.
Summons to a person charged 
with an Indictable Offence. 
Warrant in the first instance 
to apprehend a person charged 
with an Indictable Offence. 
Warrant when the summons 
is disobeyed.
Endorsement in Backing a 
warrant.
Warrant to convey before a 
Justice of another county. 
Heceipt to be given to the 
Constable by the Justice for 
the County in which the Of
fence was committed.
Summons to a witness. 
Warrant when a witness has 
not obeyed the summons. 
Conviction for contempt. 
Warrant for a witness in the 
first instance.
Warrant when a witness has 
not obeyed the subpoena. 
Warrant of Commitment of a 
witness for refusing to be 
sworn or to give evidence. 
Warrant remanding a pris
oner.
Recognizance of Bail instead 
of Remand on an Adjourn
ment of Examination. 
Certificate of non-appearance 
to be endorsed on Recogniz
ance. Omitted here. (116) 
Deposition of a witness. 
Statement of Accused.

(116) Form 73 mentioned at p. 861, post, is bused on the old Forms 
It and 11,MM.
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Ü (Sec. 595). 21. (Sec. 688).

V (Sec. 596). 22. (Sec. 690).w (Sec. 598 ). 23. ( Sec. 692).
X ( Sec. 598). 24. (Sec. 692).

Y (Sec. 598). 25. (Sec. 692).
Z (Sec. 699). 26. (See. 694).

AA ( Sec. 599). 27. (See. 694).

BB (Sec. 601). 28. (Sec. 696).
CO (Sec. 602). 29. (Sec. 698).

1)1) ( See. 607). 30. (See. 704).

VV (Sec. 859). 31. (Sec. 727).

ww (Sec. 859). 32. (Sec. 727).

XX (Sec. 859 ). 33. ( Sec. 727).

Y Y (Sec. 859).34. (Sec. 727).

ZZ ( Sec. 859). 35. (Sec. 727).

AAA (See. 859). 36. (Sec. 727).

BBB (Sec.,862). 37. (See. 730).

Form of Recognizance where 
the Prosecutor requires the 
Justice to bind him over to 
prosecute after the charge is 
dismissed.
Warrant of Commitment. 
Recognizance to prosecute. 
Recognizance to prosecute and 
give evidence.
Recognizance to give evidence. 
Commitment of a witness for 
refusing to enter into the re
cognizance.
Order discharging witness 
when accused discharged. 
Recognizance of Bail.
Warrant of Deliverance on 
Bail being given for a Pris
oner already committed. 
Gaoler’s receipt to the Con
stable for the Prisoner. 
Conviction for a Penalty to be 
Levied by Distress and in 
Default of Sufficient Distress, 
by Imprisonment.
Conviction for a penalty, and, 
in default of payment, im
prisonment.
Conviction when the punish
ment is by Imprisonment, etc. 
Order for Payment of Money 
to be Levied by Distress, and 
in Default of Distress. Impris
onment.
Order for Payment of Money, 
and in Default of Payment, 
Imprisonment.
Older for any other Matter 
where the Disobeying of it is 
punishable with Imprison
ment.
Form of Order of Dismissal of 
an Information or Complaint.
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CC(.' (Sec. SUS). :!8. (S-v. 730). Form o: Certificate of Dis
missal.

1)1)1) (Sic. 872). 39. (Sic. 741). Warrant of Distress upon a 
Conviction for a penalty.

EKK (Sec. 812). in. (Sir. 741i. Warrant of Distress upon an 
Order for the payment of
money.

KKK (Sit.872).41. (Sit. 741). Warrant of Commitment upon 
a Conviction for a Penalty in 
the first instance.

G(l(l (Sec.872). 42. (See. 741). Warrant of Commitment on 
an Order in the first instance.

Ill (Sec. 872). 13. (Sec. 741). Constable's Return to a War
rant of Distress.

JJJ (Sec. 878). 44. (Sir. 741). Warrant of Commitment for 
Want of Distress.

KKK (Sec.873).45. (Sec. 742). Warrant of Distress for Costs 
upon an Order for Dismissal 
of an Information or Com
plaint.

LLIj (Sec. 873). 4ti. (Sir. 742). Warrant of .Commitment for 
Want of Distress.

HUH (See. 874). 47. (Sec. 743). Endorsement in Backing a 
Warrant of Distress.

WWW (Sec. 959). 48. (See. 748). Complaint, by the Party
threatened, for Sureties of the
Peace.

XXX (See. !)-■>!»). III. (Sit. 748). Form of Recognizance to keep 
( Sec. 1058 ). the peace.

YYY (Sec. 95!)). 50. (Sit. 748). Form of Commitment in De
fault of Sureties

000 (See. 880). 51. (Sit. 750). Form of Recognizance to try 
the Appeal.

PP1* (See. 898). 52. (See. 759). Certificate of Clerk of the 
Peace that the Costs of an Ap
peal are not paid.

QQQ (Sec. 898). 53. (Sec. 759). Warrant of Distress for Costs 
of an Appeal against a Con
viction or Order.

HHH (Sec. 898). 54. (Sec. 759). Warrant of Commitment for 
want of Distress in the lazt 
case.

QQ (See. 807). 55. (Sit. 799). Conviction.
If 11 (Sec. 807). 56. (See. 799). Conviction upon a Plea of 

Guilty.
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88 (See. 8u; ). 5t. (See. 
'i'T (Sec. 819). 38. (See. 
rr (Sec. 820). ,19. ( Stf. 
N \ (Sec. 767 ). 60 181 <

MM (Sec. 767).Gl. (Set.

OU (Sec. 781). 02. (Sr.

KK (Sec. 610). 63. (Sir.
(Sec. 026). (Sir. 

FF (Sir. (ill). 01. (Sir.

799). Certificate of Dismissal.
813). Certificate of Dismissal.
8141. Conviction.
8271. Form of Record when Prisoner 

pleads Guilty.
833 ). Form of Record when Prisoner 

pleads Not Guilty.
842). Warrant to apprehend Wit

ness.

Headings of Indictment.
852). Examples of Manner of stat

ing offences.
GG (Sec. 648). (15. (See. 

1111 (Sec. 018). 66. (Sir. 

II (See. 648). 67. (Sec.

.IJ (Sec. 648). 08. (Sir,

879) . Certificate of Indictment being
foe

880) . Wr at to Apprehend a per
son ..idicted.

881) . Warrant of Commitment of a
person Indicted.

882) . Warrant to detain a Person
indicted who is already in 
Custody for another Offence. 

KK (See. 666). 69. (See. 925). Challenge to Array.
LL (Sec. 668). 70. (Sir. 936). Challenge to Poll, 

rui Soc.912). 71. (Sec. 1068). Certificate of Execution of 
Judgment of Death.

y\ 1 Sec. 942). 72. (Sec. 1068). Declaration of Sheriff and
Others.

,q ( Certificate of Non-appearance
M Sec.'878).'73. (Sec. 1097). t0 be =ndorsed on the Defend" 

x ' x ( ant s Recognizance.
I TT (See. 916). 74.(Sec. 1105). Writ of Fieri Facias.
SSS (Sec. 902). 75.(See. 1133). Justices’ Return.

THE CANADA EVIDENCE ACT.
2m. IÎCIT. Revised Statutes 1906, c. 145 Remarks

Sec. 1. Sec. 1. Short title. Unchanged.

PART I.
Sec. 2. Sec. 2. Application. Unchanged.

WITNESSES.
See. 3. Sec. 3. Interest or crime, no bar. Unchanged.
See. 4. Sec. 4. Accused and husband and wife competent
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8ev. 4. Sicc. 4. Witnesses for defence, and in certain cases, 
compellable witnesses for prosecution. Every 
person charged with an offence, and, except as 
in this section otherwise provided, the wife or 
husband, as the case may be, of the person so 
charged, shall tic a competent witness for the 
defence, whether the person, so charged, is 
charged solely or jointly with any other per
son. (1)
*3. The wife or husband of a person charged 
with an offence against any of the sections 20*3 
to *30(5 inclusive, (2) ‘311 to 210 inclusive, (3) 
238, 23», (4) *344, 245, (5) 298 to 302 in
clusive, (6) 307 to 311 inclusive, (7) 313 to 
31G inclusive, (8) of the Criminal Code, shall 
he a competent and eomijiellable witness for the 
prosecution without the consent of the person 
charged. Added.

3. No husband shall lie compellable to dis
close any communication made to him by his 
wife during their marriage and no wife shall 
Ik* compellable to disclose any communication 
made to her by her huslwmd during their mar
riage. (9)

4. Nothing in this section shall affect a case
where the wife or husband of a person charged 
with an offence may, at common law, 
called as a witness, without the consent of 
that person. Added.

5. The failure of the person charged or of the 
wife or husband of such person, to testify, shall 
not be made the subject of comment by the 
Judge or by counsel for the prosecution. (10)

As originally worded, the clause now forming the first paragraph 
of this section, 4, created a division of judicial opinion upon the

(1) Taken, with the important alteration here Indicated in Italics, 
from the first part of paragraph 1 of the old section 4.

(2) Infamous offences.
(.*{) Seduction, Procuring defilement, etc.
(4) Vagrancy.
(5) Neglect of duty to provide necessaries, etc.
(U) Rape, etc.
(7) Riga my, etc.
(8) Abduction.
(9) Taken from the latter part of pair. 1 of the old sec. 4.

(10) Taken from par. 2 of the old sec. 4.
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question of whether an accused or his wife or her husband was there
by made a competent and compellable witness for the prosecution, or 
merely competent, if willing, to give evidence for the defence; and 
in 1UU3, it was decided in appeal by the Supreme Court of Canada, 
(one at least of the judges, however, strdnglv dissenting), that the 
accused ami his wife or her husband were not only competent but 
compellable witnesses for the prosecution principally upon the 
ground that the section did not contain any limitation, as it might 
have done by stating that the accused and his wife or her husband 
should be competent witnesses for the defence. (11) But, in the 
clause in question, as now framed, these words “/or the defence” 
arc inserted.

Where the trial judge, in his charge to the jury, called attention 
to the fact that the prisoner, who was changed with theft, was not 
called to testify on his own behalf, and warned them that they were 
not to take that fact to his prejudice, but stated that, if the ac
cused were innocent, he could have proved that lie was not in the 
locality at the time, this was held to be a prohibited comment within 
the meaning of the last paragraph of the above section, 4, en
titling the accused to a new trial. (12)

A direction to the jury ujnm a criminal trial that the accused 
has failed to account for a particular occurrence when the onus is 
upon him to do so, is not a comment upon the failure of the ac
cused to testify. (13)

A statement by the Crown counsel, in his address to the jury, 
that the prisoner’s counsel “ took the very best and wisest course in 
not having the accused go on the witness stand,” and that he, the 
Crown counsel, thinks it was wise for the prisoner himself, is a 
comment unfavorable to the accused on his failure to testify on 
his ow*n behalf, and is within the prohibition contained in the above 
section. (14)

Where such prohibited comment has been made, upon the failure 
of the accused to testify, the same is a substantial wrong to the 
prisoner and entitles him to a new trial. (15)

The person “charged with an offence” is one actually on trial ; 
and when two persons arc jointly indicted but tried separately, 
the one not on trial is a competent witness, irrespective of this 
Act; and the provision contained in paragraph 5 of the above 
section does not prevent the judge from commenting on the failure 
to call him. (16)

(11) Gosselin v. K.. 7 Can. Or. On*.. 13»!
(12) R. v. McGuire. 0 Can. Cr. One.. 554: 30 N. B. R.. 606.
(13) R. v. Aho, 11 ». C. R., 114; 8 Oan. Cr. Cas.. 453.
(14) R. v. King, 9 Can. Cr. Cas., 420.
(15) lb.
(10) R. v. Bin Is, 11 Out L. R., 345.
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An accused person examined as a witness on his own behalf, may 
be cross-examined as to whether he has l>een previously convicted 
ol' an indictable offence, whether or not the charge upon which he 
is being tried sets out the fact of a previous conviction, and al
though no evidence of good character had been adduced for the 
defence. The question is relevant to the issue as affecting the 
credibility of the accused as a witness. (17)

It has been held in England since the coming into force there of 
the Imperial Criminal Evidence Act 1898, that where one of two 
persons jointly charged gives evidence on his own behalf the other 
accused is entitled to cross-examine him. (18)
Sec. 5. Sec. 5. Criminating Answers. No witness shall be 

excused from answering any question upon the 
ground that the answer to such question may 
tend to criminate him, or may tend to establish 
his liability to a civil proceeding at the instance 
of the Crown or of any person.

2. If with respect to any question a witness 
objects to answer upon the ground that his 
answer may tend to criminate him, or inav (tend 
to establish his liability to a civil proceeding at 
the instance of the Crown or of any person, and 
if, finit for this Act, or the Act of any provincial 
legislature, the witness would therefore have 
been excused from answering such question, 
then, although the witness is by reason of this 
Act, or by reason of such provincial Act. com
pelled to answer, the answer so given shall not 
be used or receivable in evidence against him in 
any criminal trial, or other criminal proceeding 
against him thereafter taking place, other than 
a prosecution for perjury in the giving of such 
evidence. Meaning unchanged.

This section applies to the evidence of a party as well as to the 
evidence of an indépendant witness. (19)

The deposition of a judgment debtor upon his examination as 
to means may be proved in evidence against him upon a criminal 
charge of disposing of property in fraud of creditors unless, at the 
time of the examination, he objected to answer on the ground that 
his answer might tend to criminate him. (20)

(17) R. v. D’Aoust, 5 Can. Or. Gas., 407.
(18) Ilackston v. Millar, 8 F. (Just. Cas.) 52; Mew's Ann. l>ig. 

(1007), .‘50: R. v. IIndwoti, [1002], 1 K. 15., 882, approved.
(10) R. v. Fox, 18 Ont. I*. It., :54:t.
(20) R. v. Van Motor, 11 Can. Or. Cas., 207.
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Set*. U. Sec. 6. Evidence of Mute. Unchanged.
Sec. 7. Expert witnesses. Where, in any trial or other 

proceeding, criminal or civil, it is intended by 
the prosecution or the defence, or by any party, 
to examine as witnesses professional or other 
experts entitled according to the law or prac
tice to give opinion evidence, not more than 
live of such witnesses may foe called upon either 
side without the leave of the court or judge 
or person presiding.

2. Such leave shall foe applied for before the 
examination of any of the experts who may be 
examined without such leave. Added.

Sec. 8. Comparison of disputed writing with genuine. 
Comparison of a disputed writing with any 
writing proved to the satisfaction of the court 
to be genuine shall be permitted to be made 
by witnesses ; and such writings, and the evi
dence of witnesses respecting the same, may be 
submitted to the court and jury as evidence 
of the genuineness or otherwise of the writing 
in dispute. (21)

Sec. 9. Contradicting a party’s own witness when 
adverse. A party producing a witness shall 
not be allowed to impeach his credit by general 
evidence of bad character, but if the witness, 
in the opinion of the court, proves adverse, 
such party may contradict him by other evi
dence, or, by leave of the court, may prove that 
the witness made at other times a statement 
inconsistent with bis present testimony; but 
before such last mentioned proof can In* given 
the circumstances of the supposed statement, 
sufficient to designate the particular occa
sion, shall foe mentioned to the witness, and 
he shall be asked whether or not he did make 
Bitch statement. (22).

Sec. 10. Cross-examination as to former written state
ments by witness. Upon any trial a witness 
may be cross-examined as to previous state
ments made by him in writing, or reduced to 
writing, relative to the subject-matter of the

(21) Taken from section UPS of the old Code. 
(2*2) Taken from section (599 of the old Code.
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case, without such writing being shown to him; 
Provided that if it is intended to contradict 
the witness by the writing, his attention must, 
before such contradictory proof can be given, be 
called to those parts of the writing which are 
to be used for the purpose of so contradicting 
him ; and that the judge, at any time during 
the trial, may require the production of the 
writing for his inspection, and thereupon make 
such use of it for the purposes of the trial as 
he thinks fit.

2. A deposition of the witness, purporting to 
have liecn taken before a justice on the inves
tigation of a criminal charge and to be signed 
by the witness and the justice, returned to and 
produced from the custody of the proper offi
cer, shall be presumed prima facie to have lieen 
signed by the witness. (23)

Sec. 11. Cross-examination as to previous oral state
ments.—If a witness, upon cross-examination 
as to a former statement made by him relative 
to tile subject-matter of the case and incon
sistent with his present testimony, does not 
distinctly admit that he did make such state
ment, proof may be given that he did in fact 
make it; but before such proof can be given 
the circumstances of the supposed statement, 
sufficient to designate the particular occasion, 
shall he mentioned to the witness and lie shall 
be asked whether or not he did make such 
statement. (24)

The party on whose behalf a witness is called, is not debarred 
from proving, by other witnesses, any relevant facts inconsistent 
with or contradictory of such witness’ testimony, and, in such a 
case, a ruling that the witness is hostile to the party calling him 
is not necessary. (25)

The witness’ deposition at the preliminary enquiry may be 
shewn to him, on his examination in chief at the trial,—for the 
purpose of refreshing his memory, but neither the examining 
counsel nor the witness may read the deposition aloud ; and, on 
the witness having silently read his deposition taken at the pre-

(23) Taken from section 700 of tlvo okl Code.
(24) Taken from section 701 of the old Code.
(25) It. v. Laurin, (No. 5), 0 Gan. Cr. Cas., 135.
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li ininary enquiry, the question,—put to the witness before shewing 
him his previous deposition and to which he had given an unex
pected answer,—may be re-put to him; and only in case of the 
witness, after so refreshing his memory, persisting in the same 
unexpected answer, can the question be put to him in a leading 
form from the deposition. The opposite party is entitled, then, 
to cross-examine, not only upon the witness’ examination in chief 
at the trial, hut also upon the previous deposition shown to the 
witness for the purpose of refreshing his memory. (26)

Where, on the cross-examination of a witness, inadmissable mat
ters are introduced whether volunteered by the witness or given 
in answer to questions put by the cross-examining counsel, the 
opposite party will be entitled to re-examine thereon, unless the 
cross-examining party applies to have the inadmissable evidence 
struck out. (27).

Sec. 12. Questioning of witness as to whether he has 
been convicted of any offence.—A witness
may be questioned as to whether he has been 
convicted of any offence, and upon being so 
questioned, if he either denies the fact or 
refuses to answer, the opposite party may 
prove such conviction.

2. The conviction may be proved by pro
ducing,—

(a) a certificate containing the substance 
and effect only, omitting the formal 
part, of the indictment and con
viction, if it is for an indictable of
fence, or a copy of the summary 
conviction, if for an offence punish
able upon summary conviction, pur
porting to be signed bv the clerk of 
the court or other officer having the 
custody of the records of the court 
in which the conviction, if upon 
indictment, was had, or to which the 
conviction, if summary, was re
turned ; and,

(b) proof of identity. (28)
The «prosecution is not entitled to give evidence of the prisoner’s 

bad character, unless or until the prisoner adduces evidence to

(20) Ih.
(27) It. v. Noel, 7 (’an. Or. Cas., 300: « Ont. L. It., 385.
(28) Token from section 605 of the old Code.



prove his good character, either by examining his own witnesses on 
that point or by questioning the Crown witnesses thereon as a part 
of their cross-examination ; and a new trial will he ordered where 
Mich evidence is wrongly adimiitted against the prisoner, although 
no objection was raised to it by the prisoner’s counsel. (29)

Evidence to character caln only be as to general reputation. Evi
dence of particular facts must be put out of consideration al
together; and rebutting evidence to meet evidence of good character 
brought forward by the accused must be of the same kind and kept 
within the same limits. (30)

Although the prosecution may not, — for the purpose of im
pcaching the character of its own witness, — adduce general evi
dence apart from facts relevant to the issue, evidence as to any 
fact, which is in issue upon the indictment, may he given although 
the effect of such evidence may be to contradict the testimony of a 
witness called bv the same party, and may therefore tend to discre
dit such witness. (31)

Where the question of motive is an important element in the case, 
and the motive charged depends on the alleged improper relations 
of the accused with a certain female, evidence is admissible to 
prove such relations, although it tends to shew that lie is of bad 
character, and notwithstanding the general rule which prevents 
the prosecution from adducing evidence of the general bad charac
ter of the accused as a circumstance in proof of the charge. (32)

Where evidence is adduced on behalf of the accused as to his ge
neral good character, the witnesses may be cross-examined by the 
prosecution as to the grounds of their belief, and as to the parti
cular facts on the question of character of which they have knowl
edge (

Upon a charge of obtaining goods by false pretences evidence of 
other similar acts committed by the accused is not admissible in 
corroboration of the fact that he committed the act charged, but, 
upon due proof of the act charged, such evidence may be given in 
proof of criminal intent or of guilty knowledge. (34)

Evidence of other similar criminal acts may be relevant in a 
charge of theft, if such evidence bears upon the question whether 
the taking was designed or accidental. Where such evidence is 
relevant to the issue it is not necessary, to render it admissible, 
that it should establish conclusively that the accused had been

(20) It. v. Long. 5 Cun. Cr. Cas., 493 ; It. v. Gibson, 18 Q. B. D., 537 ; 
It. v. Gndbivry. 8 C. & P., 070.

(30) R. v. Ilowton, 10 Cox C. C., 25 ; R. v. Trlganzle. 15 Ont. R., 294.
(31) R. v. I lutohisou, 8 Cam. Cr. Cas., 480.
(32) It. v. Barsa'lou, 4 Can. Cr. Gas., 347.
(33) lb.
(34) R. v. Komlensky, (No. 2), 7 Can. Or. Cas., 27.
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guilty of such other criminal acts, hut it will U* receive! if it
tends to shew that the accused had been so guilty. (35)

OATHS AND AFFIRMATIONS

Sec. 22. Sec. 13. Who may administer Oaths. Unchanged.
Sec. 23. Sec. 14. Affirmation instead of oath.—If a person 

called or desiring to give evidence, objects, 011 
grounds of conscientious scruples, to take an 
oath, or is objected to as incompetent to take 
an nath, such person may make the following 
affirmation :—

‘I solemnly affirm that the evidence to be 
given by me shall be the truth, the whole 
truth, and nothing but the truth.’

2. Upon the person making such solemn 
affirmation, his evidence shall be taken and 
have the same effect as if taken under oath.

Meaning unchanged.
Sec. 24. Sec. 15. Affirmation of a deponent making an affidavit 

or deposition. And effect of affirmation in 
regard to perjury. Unchanged.

Sec. 25. Sec. 16. Evidence of Child.—In any legal proceeding 
where a child of tender years is offered as a 
witness, and such child docs not, in the 
opinion of the Judge, Justice or other presid
ing Officer, understand the nature of an oath, 
the evidence of such child may be received, 
though not given upon oath, if, in the opinion 
of the Judge, Justice or other presiding Of
ficer, as the case may be. such child is pos
sessed of sufficiert intelligence to justify the 
reception of the evidence and understands the 
duty of speaking the truth.

2. No case shall be decided upon such evid
ence alone, and such evidence must be cor
roborated by some other material evidence.

Slightly altered, as here set forth.

JUDICIAL NOTICE.

Sec. 7. Sec. 17. Imperial Acts, etc. Unchanged.
Sec. 18. Acts of Canada.—.Indicia) notice shall be 

taken of all public Acts of the Parliament of 
Canada without such Acts being specially 
pleaded. Added.

(35) R. v. CoUyw, 4 Can. Or. Can, 572.
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DOCUMENTARY EVIDENCE.

Sec. 19- Copies by King’s Printer of Canadian Acts.—
Every copy of any Act of the Parliament of 
Canada, public or private, printed by the 
King's Printer, shall be evidence of such Act 
and of its contents; and every copy purport
ing to be printed by the King’s Printer shall 
be deemed to be so printed, unless the con
trary is shewn. Added.

Sec. 11. Sec. 20. Imperial Proclamations, etc.—Imperial Pro
clamations, Orders in Council, treaties, orders, 
warrants, licenses, certificates, rules, regula
tions, or other Imperial official records, acts 
or documents may be proved,—
(a) in the same manner as they may, from 

time to time, be provable in any court in 
England; or,

(b) by the production of a copy of the Canada 
Gazette, or a volume of the Acts of the 
Parliament of Canada purporting to con
tain a copy of the same or a notice there
of; or,

(c) by the production of a copy thereof pur
porting to be printed by the King’s Printer 
for Canada. Altered, in arrangement only.

Sec. 3. Sec. 21. Proof of Proclamations, etc., of Governor 
General. Unchanged.

Sec. 9. Sec. 22. Proof of Proclamations, etc., of a lieutenant- 
governor, etc., of a province.—Evidence of any 
proclamation, order, regulation or appointment 
made or issued by a lieutenant-governor or 
lieutenant-governor in council of any province, 
or by or under the authority of any member of 
the executive council, being the head of any 
department of the government of the province, 
may be given in all or any of the modes fol
lowing, that is to sav,—
(a) By the production of a copy of the of

ficial gazette for the province, purporting 
to contain a copy of such proclamation, 
order, regulation or appointment, or a 
notice thereof ;

(b) By the production of a copy of such 
proclamation, order, regulation or ap-
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pointaient, purporting to be printed by 
the government or King's printer for the 
province;

(c) By the production of a copy or extract 
of such proclamation, order, regulation or 
appointment, purporting to be certified to 
be true by the clerk or assistant or acting 
clerk of tlie executive council, or by the 
head of any department of the govern
ment of a provint . or by his deputy or 
acting deputy as the case may be.

2. Prima facie evidence of any proclama
tion, order, regulation or appointment made 
by the lieutenant-governor or lieutenant-gov
ernor in council of the Northwest Territories, 
us constituted previously to the first day of 
September, one thousand nine hundred and 
five, or of the commissioner in council of the 
Northwest Territories as now constituted, or 
of the commissioner in council of the Yukon 
Territory, may also be given by the production 
of a copy of the Canada Gazette purporting to 
contain a copy of such proclamation, order, 
regulation or appointment, or a notice thereof.

Altered, os here set forth.
Sec. 23. Evidence of judicial proceedings, etc.—Evid

ence of any proceeding or record whatsoever of, 
in, or before anv court in the United King
dom, or the Supreme or Exchequer Courts of 
Canada, or any court in any province of 
Canada, or any court in any British Colony or 
possession or any Court of record of the United 
States of America, or of any state of the United 
States of America, or of any other foreign coun
try, or before any justice of the peace or cor
oner in any province of Canada, may be made 
in any action or proceeding by an exemplifica
tion or certified copy thereof, purporting to be 
under the seal of such court, or under the hand 
or seal of such justice or coroner, as the case 
may be, without any proof of the authenticity 
of such seal or of the signature of such justice 
or coroner, or other proof whatever.

2. If any such court, justice or coroner has
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no seal, or so certifies, such evidence may be 
made by a copy purporting to be certified un
der the signature of a judge or presiding 
magistrate of such court or of such justice or 
coroner without any proof of the authenticity 
of such signature or other proof whatsoever.

* Slightly altered, as here set forth.
Sec. 12. Sec. 24. Copies of Official documents of Canada, or of a 

province or of a municipality.—In every case 
in which the original record could be received 
in evidence,—
(a) a copy of any official or public document 

of Canada or of any province, purporting 
to be certified under the hand of the 
proper officer or person in whose custody 
such official or public document is placed ; 
or,

(b) a copy of a document, by-law, rule, reg
ulation or proceeding, or a copy of any 
entry in any register or other book of any 
municipal or other corporation, created 
by charter or statute of Canada or of any 
province, purporting to be certified under 
the seal of the corporation, and the hand 
of the presiding officer, clerk or secretary 
thereof,

shall be receivable M evidence without proof of 
the seal of the corporation, or of the signature 
or of the official character of the person or per
sons appearing to have signed the same, and 
without further proof thereof.

Altered, in arrangement, only.
Sec. 13. Sec. 25. Copies of or extracts from books and documents 

of a public nature. Unchanged.
Sec. 17. Sec. 26. Copies of entries in Canadian Government 

books. Unchanged.
Sec. 18. Sec. 27. Certified copies of notarial acts in Quebec.

Unchanged.
Sec. 19. Sec. 28. Notice to adverse party of intended produc

tion of a copy of a book or document.—No copy 
of any book or other document shall be re
ceived in evidence, under the authority of any 
of the last five preceding sections, upon any 
trial, unless the party intending to produce
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the same has before the trial given to the party 
against whom it is intended to be produced 
reasonable notice of such intention.

2. The reasonableness of the notice shall he 
determined by the court or judge, but the 
notice shall not in any ease be less than ten 
days. Meaning unchanged.

This section does not apply on a criminal trial to proof of births, 
.deaths, and marriages by extracts from the registers of acts of 
civil status in the Province of Quebec. (3fi)
Sec. 15. Sec. 29. Order signed by Secretary of State.

Unchanged.
Sec. 1G. Sec. 30. Copies of documents printed in Canada 

Gazette. Unchanged.
Sec. 14. Sec. 31. Proof of handwriting of person certifying not 

required. Unchanged.
Sec. 32. Proof of attested instrument.—It shall not he 

necessary to prove by the attesting witness any 
instrument to the validity of which attesta
tion is not requisite.

2. Such instrument may be proved by ad
mission or otherwise as if there had been no 
attesting witness thereto. (37)

Sec. 33. Impounding forged instrument admitted in 
evidence.—Whenever any instrument which 
has been forged, or fraudulently altered i< ad
mitted in evidence, the court or the judge or 
person who admits the instrument may, at the 
request of any person against whom it is ad
mitted in evidence, direct that the instrument 
shall be impounded and be kept in the custody 
of some officer of the court or other proper 
person for such period and subject to such 
conditions, as to the court, judge or person 
admitting the instrument seems meet. (38) 

Sec. 20. Sec. 34. Construction of this Act. Unchanged.
PROVINCIAL LAWS OF EVIDENCE.

Sec, 21. Sec. 35. How applicable. Unchanged.
STATUTORY DECLARATIONS.

Sec. 26. See. 36. Solemn declaration. — Any judge, notary pub
lic, justice of the peace, police or stipendiary

(.•’.hi It. v. Long, 5 Can. Cr. Cas., 193.
(37) Taken from sec. 000 of the old Criminal Code.

(38) Taken from sec. 720 of the old Criminal Code.
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magistrate, recorder, mayor or commissioner 
authorized to take affidavits to be used either 
in the provincial or dominion courts, or any 
other functionary authorized by law to admin
ister an oath in any matter, may receive the 
solemn declaration of any person voluntarily 
making the same before him, in the form fol
lowing, in attestation of the execution of am- 
writing, deed or instrument, or of the truth 
of any fact or of any account rendered in 
writing :—

1, A. B., do solemnly declare that (state the fact or facts de
clared to), and I make this solemn declaration conscientiously be
lieving it to be true, and knowing that it is of the same force and 
effect as if made under oath, and by virtue of The Canada Evid
ente Act.

Declared before me
nt this day of

A. D. 19
INSURANCE PROOFS.

See. 27. Sec. 37. Affidavits, etc., may be made before a commis
sioner. Meaning unchanged.

PART It.

APPLICATION.

Sec. 38. This Part applies to the taking of evidence 
relating to proceedings in courts out of 
Canada. Added.

INTERPRETATION.

Sec. 39. Definitions.—In this Part, unless the context 
otherwise requires,—
(a) ‘court’ means and includes the Supreme 

Court of Canada, and any superior court 
in any province of Canada;

(b) ‘judge’ means and includes any judge of 
the Supreme Court of Canada and any 
judge of any superior court in any prov
ince of Canada;

(c) ‘cause’ includes a proceeding against a 
criminal ;

(d) ‘oath’ includes affirmation in cases in
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which by the law of Canada, or of the 
province, as the case may be. an affirma
tion is allowed instead of an oath. Added

Sec. 40. Construction.—This Part shall not be so con
strued as to interfere with the right of legis
lation of the Legislature of any province re
quisite <»r desirable for the carrying out of 
the objects hereof. Added.

PROCEDURE.

Sec. 41. Order for examination in Canada of a witness 
in relation to a suit in any other of His 
Majesty's dominions or in any foreign country.
—Whenever, upon an application for that 
purpose, it is made to appear to any court or 
judge, that any court or tribunal of competent 
jurisdiction, in any other of His Majesty’s 
dominions, or in any foreign country, before 
which any civil, commercial or criminal mat
ter is pending, is desirous of obtaining the 
testimony in relation to such matter, of any 
party or witness within the jurisdiction of such 
first mentioned court, or of the court to which 
such judge belongs, or of such judge, such 
court or judge may, in its or his discretion, 
order the examination upon oath upon inter
rogatories, or otherwise, before any person or 
persons named in such order, of such party or 
witness accordingly, and by the same or any 
subsequent order may command the attend
ance of such party or witness.for the purpose 
of being examined, and for the production of 
any writings or other documents mentioned in 
such order, and of any other writings or docu
ments relating to the matter in question that 
arc in the possession or power of such party 
or witness. Added.

Sec. 42. Enforcement of order.—Upon the service upon 
such party or witness of such order, and of an 
appointment of a time and place for the ex
amination of such party or witness signed by 
the person named in such order for taking 
the same.. or, if more than one person is 
named, then by one of the persons named, and
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upon payment or tender of the like conduct 
money as is properly payable upon attendance 
at a trial, such order may be enforced in like 
manner us an order made by such court or 
judge in a cause depending in such court or 
before such judge. Added.

Sec. 43. Every person whose attendance is required in 
manner aforesaid shall be entitled to the like 
conduct money and payment for expenses and 
loss of time as upon attendance at a trial.

Sec. 44. I*pon any examination of parties or witnesses, 
under the authority of any order made in pur
suance of this Part, the oath shall be admin
istered by the person authorized to take the 
examination, or. if more than one, then by 
one of such persons. Added.

Sec. 45. Any person examined under any order made 
under his Part shall have the ilike right to 
refuse to answer questions tending to crimin
ate himself, or other questions, as a party or 
witness, as the case may be, would have in any 
cause pending in the court by which, or by a 
judge whereof, such order is made.

2. No person shall be compelled to produce, 
under any such order, any writing or other 
document that he could not be compelled to 
produce at a trial of such a cause. Add 'd.

Sec. 46. Court may make rules for carrying this Part 
into effect.—The court may frame rules and 
orders in relation to procedure, to the evidence 
to be produeed in support of the application 
for an order for examination of parties and 
witnesses under this Part, and generally for 
carrying this Part into etfect.

2. In the absence of any order in relation 
to such evidence, letters rogatory from any 
court of justice in any other of the dominions 
of IT is Majesty, or from any foreign tribunal, 
in which such civil, commercial or criminal 
matter is pending, shall be deemed and taken 
to be sufficient evidence in support of such 
application. Added.
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THE ALIEN LABOR ACT. (1)

(li. S., 1U06, V. V7).

Sec. 1. Short Title.—This Act may ho cited as the 
Alien Labor Act. Added.

Sec. 1. Sec. 2. Importation of foreign labor prohibited.—-It 
shall be unlawful for any person company, 
partnership or corporation, in any manner to 
prepay the transportation, or in any way to 
assist, encourage or solicit the importation, or 
immigration of any alien or foreigner into 
Canada, under contract or agreement. '» 
or special, express or implied, made previous 
to the importation or immigration of such 
alien or foreigner, to perform labour or service 
uf anv kind in Canada. Meaning unchanged. 

Sec. 3. Sec. 3. Penalty for infringement of prohibition.— 
For every \ >n of the last preceding sec
tion. tin- person, partnership, company or cor
poration violating it bv knowingly assisting, 
encouraging or soliciting the immigration or 
importation of any alien or foreigner into 
Canada to perform labour or service of any 
kind under contract or agreement, express or 
implied, parole or special, with such alien or 
foreigner, previous to his becoming a resident 
in or a citizen of Canada, shall forfeit and 
pay a sum not exceeding one thousand dollars, 
nor less than fifty dollars.

Slightly altered. (2)
As the offence is that .>f knowingly assisting, etc., the immigra

tion or importation of any alien or foreigner into Canada to per
form labor, etc., a conviction which does not recite that the alleged 
offence was done knowingly, is bad, as not disclosing an offence 
known to the law. (3)
Sec. 3. Sec. 4. Recovery of penalty by civil action.

Unchanged. ( 2)

(1) See irnges 1003-5 of the Author's second edition of the Criminal 
Code for the old .Vet.

(2) These four new sections, 3, 4, 5 and 0, are taken from section 3 
of the old Allen Labor Act.

(3) R. v. Hayes, 0 Can. Cr. Oas., 357.

<t
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THE ALIEN LABOR ACT.—Continued.

Sec. 3. Sec. 5. Recovery of penalty upon summary convic
tion.—Such sum may also, with the written 
consent, to he obtained ex farte, of the At
torney General of the province in which the 
prosecution is had, or of a judge of a superior 
or county court, be recovered upon summary 
conviction before any judge of a county court 
(being a justice of the peace), or any judge 
of the sessions of the peace, recorder police 
magistrate, or stipendiary magistrate, or any 
functionary, tribunal, or person invested, bv 
the proper legislative authority, with power 
to do alone such acts as are usually required 
to lie done by two or more justices of the 
peace, and when recovered shall be paid to 
the Minister of Finance. Unchanged. (3a)

The purpose of requiring the consent of a judge to a summary 
prosecution under this Act is to prevent frivolous complaints, and 
the consent must therefore contain a general statement of the of
fence alleged, the name of the person in respect of whom the 
offence is alleged to have been committed and the time and place 
with sufficient certainty to identify the particular offence intend
ed to be charged. A consent signed by a judge and which is in 
general terms, specifying merely the person accused but not other
wise identifying the offence charged under the Act is not sufficient 
to confer jurisdiction ujxm a magistrate and a summary conviction 
founded upon such general consent must lx* quashed. (4)
Sec. 3. Sec. 6. Separate proceedings for each alien.

Unchanged. (3cr)
Sec. 2. Sec. 7. Certain contracts, with aliens for services,

void. Unchanged.
Sec. 4. Sec. 8. Punishment of master of vessel knowingly

bringing such aliens as aforesaid to Canada.
Unchanged

Sec. 5. Sec. 9. Exceptions or exemptions. Meaning unchanged.
See. 6. Sec. 10. Return, — to the country whence he came, —

of an immigrant landed in contravention of 
the Act. Meaning unchanged.

It was held that the expression, “returned to the country whence 
he came,” intends the actual depositing, on foreign soil, of the

(3<i) Thvxo four new sections, 3, 4. .1 nn<l <$. are taken /from aectlov 3 
of the old Alien Labor Act.

(4) R. v. Brevkenrltlge, 10 Can. (T. Cas.. 180; 10 Ont. L. IL. 450.
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«ilivn who is in custody for deportation, and that the extra-ter
ritorial constraint thereby assumed is beyond the power of the 
Dominion Parliament to authorize, that the language necessitates 
not simply the prisoners’ conveyance to the boundary, but their 
arrival on foreign soil, and that the custody of tin- prisoners from 
then until their release was consequently invalid, and their dis
charge was ordered. (5)
But this holding has been recently reversed by the Privy Council, 
which decided that the Crown undoubtedly possesses the power 
‘to expel an alien from Canada or to deport him to the country 
whence he came, that the Alien Labor Act, assented to by the 
Crown, delegated to the Dominion Government that power and 
that the fact that extra-territorial constraint must be exercised 
in effecting the expulsion does not invalidate the warrant author
izing the siime. (6)
Sec. 7. Sec. 11. Share of penalty may be paid to informer by 

the Minister of Finance. (7)
Sec. 8. Sec. 12. Advertising for foreign labor deemed a viola

tion of the Act.—It shall be deemed a viola
tion of this Act for anv person, partnership, 
company or corporation to assist or encourage 
the importation or immigration of any person 
who resides in or is a citizen of any for
eign country to which this Act applies, by 
promise of employment through advertise
ments printed or published in such foreign 
country. Slightly changed, as here set forth. 
2. Advertisements, resulting in the coming of 
such aliens, deemed contracts.—Any such 
person coming to this country in consequence 
of such an advertisement shall be treated as 
coming under a contract as contemplated by 
this Act, and the penalties by this Act im
posed shall be applicable in such case; Pro
vided that this section shall not apply to 
skilled labor not obtainable in Canada, as 
hereinbefore specified.

The usual manufacturer’s advertisement of “Mechanics’ want
ed"’ is only an invitation to apply for employment and not a

(5) In re CHlbule and Cain, 41 C. L. J., 573; 10 Ont. L. It., 4<iU.
(6) Attorney General' of Canada v. Gllhula, and Same v. Cain, l 1Ü00J, 

A. C., 542 ; 75 L. J. I». €., 81.
(7) Changed by substituting "Minister of Finance" for "Receiver 

General,"

<1
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“promise of employment,” the advertising of which is prohibited 
by the Alien Labor Statutes. (8)

Where, upon a prosecution, under Alien Labor Statutes, it ap
pears that, although the workman was born in the United States, 
his father was born in Canada, and no evidence is given that 
either the workman or his father became United States citizens 
by naturalization, it is to be inferred that the workman is a British 
subject and not an alien. (9)
Sec. 9. Sec. 13. Application of Act. Reciprocity. Unchanged 
Sec. 9. Sec. 14. Evidence of foreign law. Unchanged.

See. 15. Powers of Dominion and Provincial Govern
ments as to immigration saved. Added. 

A judge of a county court, in New Brunswick, has no jurisdiction 
to convict for an offence under the law against the importation 
and employment of aliens, when such offence is not committed 
within his territorial jurisdiction. (10)

DEMISE OF THE CROWN ACT.

(II. S., 1906, c. 101).
See. 1. Short Title. — Demise of the Crown Act.
8-x\ 2. Government commissions to judges and others not affected 

by Demise of the Crown. Governor General’s proclama
tion authorizing continuance.

S'<\ 3. Validity of acts done between demise and Governor Gen
eral’s proclamation.

Sec. 4. Rights and prerogatives of the Crown saved.
Sec. 5. Judicial proceedings preserved.

VICTORIA DAY ACT.

(R. S., 1906, c. 107).
Sec. 1. Short Title. Victoria Day Act.
Sec. 2. Victoria Day (24th May of every year) a holiday. —
Sih1. 3. When 24th May is a Sünday, the 25th of May shall be a 

holiday.
THE MONEY-LENDERS ACT.

(R. S., 1906, c. 122).
Sec. 1. Short Title. — The, Money-Lenders Act.
Sec. 2. Definition. — ‘ Money-lender ’ in this Act includes any 

person who carries on the business of money-lending, or

(S) 1 townie v. Vancouver Engineering Works. 8 Can. Or. Cas.. GO.
(9) It. v. Ilayes, supra.
(10) It. v. Forbes, 37 X. B. It.. 402; Can. Ann. Dig., (1900), 1.
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MONEY LENDERS' ACT.—Continued.

advertises, or announces himself, or holds himself out in 
a».V way, as carrying on that business, and who makes a 
practice of lending money at a higher rate than ten per 
centum per annum, but does not comprise registered pawn 
brokers as such.

. 3. Not applicable to Yukon. — This Act shall not apply to 
tlie Yukon Territory.

Sec. 4. Limitation as to small loans. — This Act shall not apply 
to any loan or transaction in which the whole interest or 
discount charged or collected in connection therewith 
does not exceed the sum of fifty cents.

Sec. 5. Act not to increase existing rate of interest. — Nothing 
in this Act shall operate to increase the rate of interest 
that may In* recovered in any ease where by law the rate 
is fixed at less than twelve per centum per annum.

Sec. 6, Interest limited to twelve per cent, per annum. — Not
withstanding the provisions of the Interest Act, no money
lender shall stipulate for, allow or exact on any 'negotiable 
instrument, contract or agreement, concerning a loan of 
money, the principal of wlv is under five hundred dol
lars, a rate of interest or d junt greater than twelve per 
centum per annum ; and the said rate of interest shall 
lie reduced to the rate of five per centum per annum from 
the date of judgment in any suit, action or other pro
ceeding for the recovery of the amount due.

Sec. 7. Power of enquiry by couit, and relief of debtor. — In 
any suit, action or other prot-ceding concerning a loan of 
money by a money-lender the principal of which was or
iginally under five hundred dollars, wherein it is alleged 
that the amount of interest paid or claimed exceeds the 
rate of twelve per centum per annum, including the 
charges for discount, commission, expenses, inquiries, 
fines, bo'iius, renewals, or any other charges, but not in
cluding taxable conveyancing charges, the court may re
open the transaction and take an account between the 
parties, and may, notwithstanding any statement or settle
ment of account, or any contract purporting to close prev
ious dealings and create a new obligation, re-open any 
account already taken between the parties, and relieve 
the person under obligation to pay from payment of any 
sum in excess of the said rate of interest ; and if any such 
excess lias been paid, or allowed in account, by the debtor, 
may order the creditor to repay it, and may set aside, 
either wholly or in part, or revise, or alter, any security 
given in respect of the transaction.
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Sec. 8. Exception in case of bona fide holder of a negotiable in
strument. — The butin fide holder, before maturity, of a 
negotiable instrument discounted by a preceding holder 
at a rate of interest exceeding that authorized by this Act, 
may nevertheless recover the amount thereof, but the 
party discharging such instrument may reclaim from the 
money-lender any amount paid thereon for interest or 
discount in excess of the amount allowed by this Act.

Sec. 9. Existing contracts and existing judgments. — 'Hie prin
cipal of any sum of money, originally under five hundred 
dollars, due and payable before the thirteenth day of July, 
one thousand nine hundred and six, in virtue of any 
negotiable instrument given to a money-lender, or of any 
contract or agreement entered into with such money-len
der in respect of money lent by him, shall not, from and 
after the said date, bear a rate of interest greater than 
twelve per centum per annum ; and from and after the 
said date no rate of interest greater than five per centum 
per annum shall Ik* recovered upon anv judgment, render
ed before the said date, upon any such negotiable instru
ment, contract or agreement for the payment of money 
lent by a money-lender, and which allows a greater rate 
than five per centum per annum.

Sec. 10. Unmatured instruments and contracts. — In the case of 
any such negotiable instrument made before the thirteenth 
day of July, one thousand nine hundred and six, and 
maturing after the said date, and in the case of any such 
contract or agreement made before the said date and to 
be performed thereafter, the foregoing provisions of this 
Act shall apply only from the date of maturity or per
formance, as the case may be.

Sec. 11. Penalty. — Every money-lender is guilty of an indictable 
offence and «liable to imprisonment for a term not ex
ceeding one year, or to a penalty not exceeding one thous
and dollars, who lends money at a rate of interest greater 
tha'n that authorized by this Act.

THE ADULTERATION ACT.
(R. S., 190(1, c. 133)
INTERPRETATION.

Sec. 2. Sec. 2. Definitions. — In this Act, unless the context 
otherwise requires,—
(a) ‘ Minister ’ means the Minister of Inland 

Revenue. Added.
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(«)
(6)
(<■)

(d)

(•')
tivv. 2 (#•) Sec.

(6) ‘ food ’ meaning of. Unchanged.
(c) ‘drug’ meaning of. Unchanged.
(d) ‘ agricultural fertilizer,’ meaning of.

U n changed.
(e) ‘ officer,’ meaning of. Unchanged.
(f) ‘ analyst,’ meaning of. Unchanged.

3. Adulterated Food. — Food shall lx* deemed to
be adulterated within the meaning of this Act,
(а) if any substance has been mixed with it 

so as to reduce or lower or injuriously af
fect its quaility or strength ;

(б) if any inferior or cheaper substance has 
l»een substituted wholly or in part for the 
article ;

(c) if any valuable constituent of the article 
has been wholly or in part abstracted ;

(d) if it is an imitation of or is sold under 
the name of another article;

(e) if it consists wholly or in part of a 
diseased or decomposed or putrid or rotten 
animal or vegetable substance, whether 
manufactured or not;

(f) if it contains any added poisonous ingre
dient or any ingredient which may render 
such an article injurious to the health of 
persons or cattle consuming it ;

(g) if its strength or purity falls below the 
standard, or its constituents are present 
in quantity not within the limits of va
riability fixed by the Governor in Council 
as hereinafter provided ;

(/t) if it is so coloured or coated or polished 
or powdered that damage is concealed, or 
if it is made to appear better or of greater 
value than it really is;

(t) in the case of milk or butter, if it is the 
produce of a diseased animal or of an 
animal fed upon unwholesome food.

Slightly altered in the wording.
It has been held in England that where a purchaser asks only 

for “milk,” no offence is committed by selling skimmed milk. (11) 
But see section 23, post, of our Act, which provides that cans in

(11) Lane v. Collins, 64 L. J. M. C\, 70.
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which skimmed milk is sold must bear on their.exterior the word 
Skimmed in letters of not less than two inches in length and be 
served in measures similarly marked.

The physical condition of the milk supplied is the test, irrespect
ive of the intent. (12)
See. 15. Sec. 4. Articles adulterated so as to be injurious to
See. 1(>. health. — The following articles sold, offered
Sec. 17. or exposed for sale shall be deemed to have

been adulterated in a manner injurious to 
health :—
(a) Milk, after any valuable constituent of 

the article has l>een abstracted therefrom, 
or water added thereto, or when it is the 
product of a diseased animal, or of an 
animal fed upon Unwholesome food;

(b) Vinegar, if any mineral acid or any 
soluble salt having copper or lead as its
base has been added thereto, either dur
ing the process of manufacture or sub
sequently ;

(c) Alcoholic, fermented or other potable 
liquors containing any of the articles 
mentioned i!n the first, schedule to this 
Act, or any article hereafter added there
to bv the Governor in Council.

Sec. 21 (a) Sec. 5. Adulteration of Honey. — Feeding bees with 
sugar, except for the purpose of being con
sumed by them as food, or with glucose or any 
sweet substance other than such bees gather 
from natural sources, with the intent that the 
same shall be used by the l>ces in 'tin* making 
of honey, or, excepting as aforesaid, the ex
posing of any such substance with such in
tent, shall be deemed a wilful adulteration of 
honey within the meaning of this Act.

Slightly changed in the wording.
Sec. 2. Sec. 6. Adulterated agricultural fertilizer. — Every
See. “ (//) agricultural fertilizer sold, offered or exposed

for sale shall be deemed to be adulterated
within the meaning of this Act,—
(a) if the chemical analysis thereof shows a 

deficiency of more than one per centum 
of any of the chemical substances the

(12) it. v. McIntosh, 33 C. L. J., 240.
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percentages whereof are to lie specified in 
the certificate required bv the Fertilisers 
Act to he produced to the inspector if the 
agricultural! fertilizer is in hulk, or, if 
not in hulk, required to be affixed to each 
barrel, box, sack or package containing 
any such fertilizer; or.

(b) if it contains less than the minimum per
centage of such substances required by the 
said Act to be contained in such fer
tilizer. Altered, as here set forth.

The new Fertilizers Act is It. S., 1906, c. 132.
S<-c. 2 (/') See. 7. Adulterated Drugs. — Every drug shall lie 

deemed to he adulterated within the meaning 
of this Act if its strength, quality or purity 
faills below the professed standard under which 
it is sold, or if, when offered or exposed for 
sale under or by a name,—
(a) recognized in the edition of 1898 of the 

British Pharmacopoeia ; or,
(b) recognized in any foreign pharmacopoeia, 

such as Le Codex Medicanientarius in 
Prance, or the Pharmacopoeia of the 
United States, with the name of such 
pharmacopoeia plainly labelled upon it; 
or,

(c) which is not recognized in any pharma
copoeia. hut is found in some generally 
recognized standard work on materia 
médira or chemistry;

it differs from the standard of strength, qual
ity or purity laid down therein.

ANALYSIS.

Appointment of analysts, examiners and inspectors. — Sec
tions 8, !), 10, 11, 12 and 13, contain provisions for the appoint
ment of analysts of food, drugs, agricultural fertilizers, etc,, and 
for the appointment of food examiners and for the appointment of 
inspectors of samples of food, drugs or agricultural fertilizers sus
pect'd to be adulterated ; and sections 14 to 19 relate to the method 
of obtaining and analysing samples of food, etc.

* ADULTERATION.

Sec. 14. Sec. 20. General Prohibition against Adulteration.
13 Unchanged.
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See. 21. False marking. — No person shall mark, brand 
or label any article or any package containing 
any article mentioned in the first column of 
the fourth schedule to this Adt, with the word 
Pure, Genuine, or any word equivalent thereto, 
oi' sell or offer or expose for sale, any such ar
ticle or package so marked, branded, stamped 
or labelled, unless such article or the contents 
of such package are pure within the meaning 
of the second column of the said schedule. (13) 

Sec. 22. Illegal sale. — No person shall sell, or offer or 
expose for sale, any article or any substance 
for domestic use under the name or designation 
contained in the first column of the fifth sche
dule to this Act, unless such article or sub
stance is free from adulteration or admixture 
of foreign matter and unless it possesses the 
composition and distinguishing characteristics 
stated in the second column of the said sche
dule. (14)

St.-. 15. Sec. 23. Skim milk. — Milk from which the cream has 
been removed by skimming, or by a separator 
or creamer, may be sold as skim milk, if con
tained in cans bearing upon their exterior the 
word Skimmed in letters of not less than two 
inches in length and served in measures also 
similarly marked: Provided that any person 
supplying such skim milk, unless such quality 
of milk has l>een asked for by the purchaser 
shall not 1k> protected by this section from any 
prosecution on account of any violation of this 
Act.

Sec. 2 (g) Sec. 24. Exceptions, with regard to additions of un- 
injurious ingredients to food or drugs, as 
to mixtures, patent medicines, compounds, 
etc. Altered in wording, but nut in iwaning.

Sec. 18. ) Sec. 25 | Exemptions; and standards of quality. —
Sec. 19. j Sec. 261 These two sections provide that the Gov

ernor in Council may, by orders in Council, 
published in the Canada Gazette, declare 
from time to time that certain articles or

(13) Taken from the 57-58 Vie., c. 37, see. 1.
(14) Taken from the 57-58 Vie., e. 37. sec. 2.
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preparations In- < xempt from the provisions 
ol the Act, ami mav add to thv first sche
dule, and shall also, from time* to time, 
establish a standard of quality for ami fix 
thv limits of thv variability permissible in 
any article of food or drug or compound thv 
standard of which is not established by any 
such pharmaeopivia or standard work as in 
the Act previously mentioned.
Power to add to and remove from the 
fourth and fifth schedules to the Act. — 
This section empowers the Governor Gen
eral. by Orders in Council to add any ar
ticle» to tin* fourth and fifth schedules to 
the Act and to determine the standard of 
purity therefor, and to also remove anv ar
ticles from the said schedules. (Taken from 
flir 57-58 Vie., c. 37, sec. 4).

Seizure and confiscation of Adulterated. 
Articles. Unchanged.
Honey. — This section provides that except 
for the exclusive purpose of consumption as 
food, bees shall 'not be fed on sugar, etc., 
and that no honey made bv lives therefrom 
and no imitation of honey or sugar honey 
so called or other substitute for honey shall 
be manufactured or produced for sale or 
sold or offered for sale in Canada.

OFFENCES AND PENALTIES.

Sec. 22. Sec. 31. Punishment for wilful adulteration, when the 
adulteration is injurious to health; and when
it is not injurious to health. Unchanged.

See. 23. See. 32. Punishment for selling or exposing for sale 
any adulterated article. Unchanged.

Sec. “ Sec. 33. Want of knowledge, on part of seller, of the 
adulteration of the article, the seller having 
purchased it as an article of same nature and 
quality as demanded of him by purchaser or 
inspector, with a warranty to that effect.

U nchanged.
Sec. “ See. 34. Calling in third party from whom seller pur

chased. Unchanged.
A company by a written contract agreed to buy pure new milk

See. 20. -i Sec. 28.
Sec. ,21./ See. 29.
See. 2\a. Sec. 30.

*
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with ail! its cream each churn to bear a written warranty. To each 
churn was attached a label “Warranted pure milk with all its cream 
delivered under contract.” The company also agreed verbally to 
buy milk and that a written warranty should be given with each 
consignment. To a churn delivered under this agreement was at
tached a label, ‘‘Warranted pure milk with all its cream.” Prosecu
tions for sidling milk not of the nature substance and quality de
manded by the purchaser, having been instituted, under the English 
Act, notice was given, in accordance with the Act, and copies of the 
labels were enclosed. Held that the requirements of the Act had 
been complied with, and the company was discharged from the 
prosecutions. (13)

It is not necessary that there should he a specific written war
ranty with each consignment of milk delivered under a contract. 
A general warranty in writing that future deliveries of milk shall 
be “new, unadulterated, and with all its cream on,” protects the re
tail dealer. The connection between the milk delivered under such 
a warranty and that which may subsequently lie the subject matter 
of an alleged offence may he established by evidence, (lfi)

Sec. 35. Penalty for refusing access to officer. (17)

U nchanged.
See. 24. Sec. 36.

See. 25. Sec. 37.

Sec. 38.

See. 27. Sec. 4L
See. 27a. Sec. 42.

Hoc. « Sec. 43.
See. 276. Sec. 44

Each of the three

88. 1, 3.

Unchanged. 
Taken from 57-58 V., c. 37,

GENERAL.

of analysis.

Unchanged.
d for adulteration.

Unchanged.
Unchanged.

mrehaser for purpose
Meaning unchanged.

alysis, is to be divided, must lie sufficient in quantity to afford rea
sonable facilities for the purpose of analysis. (18)

An inspector purchased four penny packets of cream of tartar 
all hearing similar labels, and, — having mixed all the contents

(16) Irving v. Callow Park Dairy Co.. 2<> Cox C. C., ‘JOT».
(10) lOl llott v. PI Ichor. 11901], 2 K. B.. 817.
(17) Taken from 57-58 Vic., e. 37. wm\ S.
(18) Iiowery v. Hallard. 77» L. J. K. B.. 249; [1900], 1 K. B., 398.
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together, — divided them into three parts, one of which parts he 
delivered to the seller, another he retained, and tin* third he sent 
to tin* county analyst for analysis. Held that there had lieen a suf- 
fieient compliance with the requirements of tin English Act and 
that it was not necessary than any single package should have been 
divided into three parts. (19)

Division by analyst. Unchanged.
Expenses. Unchanged.
Counsel fee. Costs of defence if prosecution 
dismissed. Unchanged.
Regulations. U nckanged.
Provisions of Inland Revenue Act to apply 
to this Act.
Proceeding by indictment. — Unchanged.

Su. 2îr. S-c. 45.
S,v. 2s. See. 48.
Sec. “ Sec. 47.

Sec. 29. Sec. 48.
S -c. 30. 49.
Sec. “ Sec. 50.
Sec. 31. See. 51.

SCHEDULES.

First schedule.—Injurious articles. —
U whanged.

Second schedule.—Expenses of analysis. —
Unchanged.

Third schedule.—Form of warranty. —
Unchanged.

Fourth schedule. —

Dry white dead.... (Basic carbonate of lead prepared by corrosion 
of metallic lead.

White lead in oil.. Dry white lead ground in pure linseed oil in 
the proportion of 90 to 92 per centum of 
the former to 8 to 10 per centum of the 
latter.

(19) Smith V. Salvage. lUKXiJ, 2 K. B.. 88; 
F.. J. Q. 1$., 660, distinguished).

(Mason v. Gowdary. 0U
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Fifth schedule. —

1 2

Paris green............ An insecticide containing at least fifty per 
centum of arsenious acid and at least thirty 
per centum of cupric oxide and being com
pletely soluble in aqueous ammonia.

Vinegar ................ A more or less coloured liquid, consisting es- 
sdntiallv of impure dilute acetic acid obtain
ed by the oxidation of wine, beer, eider or 
other alcoholic liquid.

THE CANNED GOODS ACT.

Soc. 1. Short Title. — This Act may be cited as the 
Canned Gonds Act. — . Added.

See. 1. See. 2. Definition of package. — Unchanged.
See. 2. See. 3. Name and address of packer to be stamped on

package. — Unchanged.
See. “ See. 4. Word “ soaked ” to be printed. Unchanged.
See. “ See. 5. Penalty for selling goods not labelled.—

Mean ing unchanged.
See. 3. Sec. 6. Penalty for misrepresentation of contents of

package. Meaning unchanged.
See. 4. Sec. 7. Misrepresentation of date of packing.—Packing.

Unchanged.
DAIRY PRODUCTS.

There is, — at pages 191 to 193 of the Author's second edition 
of the Criminal Code, — a summary of some of the provisions of 
the old statutes relating to dairy products, including the Sale of 
milk to Cheese Butter and Condensed Milk Makers, the making 
and sale of skim-milk cheese, tin- Registration of Cheese Factories 
and Creameries, the sale of Canadian Butter and Cheese, and the 
prohibition against the manufacture and sale of oleomargarine 
ami butterine.

These and other provisions on the same subject are now con
solidated in Part VIII (consisting of sections 279-318) of the 
Inspection and Sale Act, (H. S., 19Ô3, e. 85).
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FRUIT AND FRUIT MARKS.

The provisions of the old statutes relating to this subject arc 
now consolidated in Part IX (consisting of sections 319-336) of 
the Inspection and Sate Art, (H. S., 1906, c. 85).

It is an offence against the Fruit Marks' Act, to have in posses
sion, for sale, apples packed so that more than fifteen per cent, of 
the contents of the barrel is substantially inferior in grade to the 
faced surface, although the sale actually made was to a purchaser 
who inspected the bulk, and, consequently, was not defrauded, — 
it not lieing essential to the offence that there should lie a fraud
ulent intent on the part of the accused ; and the offence is complete, 
although the accused neither knew of the fraudulent packing nor 
was negligently ignorant of it. (20)

THE FERTILIZERS ACT. (21)

The provisions of the old Fertilizers Act, (53 Vic., c. 21). arc 
now contained in the new Fertilizers Act, (R. S., 1906, c. 132).

IDENTIFICATION OF CRIMINALS ACT. (21 a)

Sec. 1. Short Title. This Act may be cited as tin1 Iden
tification of Criminals Act. Added.

See. 1. Sec. 2. Bertillon Signaletic System.— Unchanged. 
Sir. 2. Sec. 3. No liability for acting under the Act.

Unchanged.
THE TICKET OF LEAVE ACT. (22)

[R. 8.. 1900. o. 180].

Sec. 1. Short Title. This Act may bo cited as the Ticket 
of Leave Act. Added.

TICKET OF LEAVE.

See. 1. Sec. 2. Granting of License to convicts; and revocation 
or alteration of same. — The Governor General 
by an order in writing under the hand and seal 
of the Secretary of Stole may grant to any con
vict, under sentence of imprisonment in a pen
itentiary, gaol or other ? or reformatory

(20) It. v. James, fl Cnn. Cr. Cas., 159.
(21) The main provisions of the old Fertilizers Act are set out at 

page 192 of tlie Author's 2nd. Edition of the Criminal Code.
(21 a) See page 744 of the Author’s second edition.
(22) For tlie provisions of the old Act. see pp. 1)97 to 1002 of the Au

thor's second edition.

1
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prison, a license to be at large in Canada, or in 
such part thereof as in such license shall be men
tioned, during such portion of his term of im
prisonment and upon conditions in all respects 
as to the Governor General may seem lit.

2. The Governor General may from time to 
time revoke or alter such license by a like order 
in writing. Altered, as here set forth.

Sec. 3. Sentence deemed to continue, although the ex
ecution thereof is suspended. — The conviction 
and sentence of a'ny convict to whom a license 
is granted under this Act shall be deemed to con
tinue in force while such license remains uufor
feited and un revoked, although execution thereof 
is suspended; but so long as such license con
tinues in force and unrevoked or unforfeited, 
such convict shall not be liable to be imprisoned 
by reason of his sentence, but shall be allowed to 
go and remain at large according to the terms of 
such license. Slightly alU red.

Sec. 4. Form of License.—Deposit of conditions before 
Parliament. Unchanged.

REVOCATION AND FORFEITURE.

Sec. 5. Forfeiture of license if holder convicted of 
an indictable offence. Unchanged.

Sec. 6. Certificate of summary conviction of license 
holder to be forwarded to Secretary of State.

Unchanged.
Sec. 7. Action upon revocation or forfeiture.—If any

such license is revoked or forfeited, it shall he 
lawful for the Governor General by warrant 
under the hand and seal of the Secretary of 
State to signify to the Commissioner of 
Dominion Police at Ottawa that such license 
has been revoked or forfeited, and to require 
the Commissioner to issue his warrant under 
his hand and seal for the apprehension of the 
convict, to whom such license was granted, and 
the Commissioner shall issue his warrant ac
cordingly.

2. Such warrant shall and may be executed
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by the constable to whom the same is given 
for that purpose in any part ot' Canada, and 
shall have the same force and effect in all 
parts of Canada as if the same had been orig
inally issued or subsequently endorsed by a 
justice or other lawful authority having juris
diction in the place where the same is executed.

3. Any holder of a license apprehended un
der such warrant, shall be brought as soon as 
conveniently may be before a justice of the 
peace of the county in which the warrant is 
executed, and such justice shall thereupon make 
out his warrant under his hand and seal for the 
recommitment of such convict to the penitent
iary. gaol or other public or reformatory prison 
from which he was released by virtue of 
the said license, and such convict shall be so 
recommitted accordingly, and shall thereupon 
be remitted to his original sentence, and shall 
undergo the residue of such sentence which 
remainded unexpired at the time his license 
was granted : Provided that if the place 
where such convict is apprehended is not with
in the province, territory or district to which 
such penitentiary, gaol or other public or re
formatory prison belongs, such convict shall be 
committed to the penitentiary, gaol, or other 
public or reformatory prison for the province, 
territory or district, within which he is so n]>- 
prehended, and shall there undergo the residue 
of his sentence as aforesaid.

Altered as here set forth.
Sec. 11. Sec. 8. Effect of forfeiture by any conviction.—When 

any such license is forfeited by a conviction of 
an indictable offence or other conviction, or is 
revoked in pursuance of a summary conviction 
or otherwise, the person whose license is for
feited or revoked shall, after undergoing any 
other punishment to which he may he sen
tenced for any offence in consequence of which 
his license is forfeited or revoked, further un
dergo a term of imprisonment equal to the 
portion of the term to which he was originally 
sentenced and which remained unexpired at the 
time his license was granted.
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2. If the original sentence in respect of 
which the license was granted was to a peniten
tiary, the convict shall for the purpose of serv
ing the term equul to the residue of such orig
inal sentence be removed from the gaol or 
other place of confinement in which he is, if it 
be not a penitentiary, to a penitentiary by war
rant under the hand and seal of any justice 
having jurisdiction at the place where he is 
confined.

3. If lie is confined in a penitentiary, he 
shall undergo a term of imprisonment in that 
penitentiary equal to the residue of the orig
inal sentence.

4. In every case such convict shall be liable
to be dealt with in all respects as if such term 
of imprisonment had forme,1 part of his orig
inal sentence. Altered, as here set forth.

REPORTING TO POLICE.

Sec. 0. Sec. 9. Notice by license holder to police authorities 
of his place of abode; and monthly reports 
of male holder of license to police authorities.

Unchanged.
OFFENCES AND PENALTIES.

Sec. ii. Sec. 10. Penalty for failure to comply with the require
ments of last preceding section. Unchanged.

Sue. 7. Soc. 11. Penalty for failure to produce license, or break
ing its conditions. Unchanged.

Sec. 8. Sec. 12. Arrest of licensed convict, without warrant, 
by a peace officer, and trial, and forfeiture of 
license if convict believed to be living by dis
honest means. Unchanged.

ADMINISTRATION.

Sec. 12. Sec. 13. Minister of Justice to advise. Unchanged.
SCHEDULE.

Form A. License. Unchanged. (23)
Form B. Certificate of Conviction.

Meaning unchanged.

(1KJ) Except by inserting, — after the word “ i>eultentlary,” — the
words, "gaol or prison (us I he case may be)."



THE LOUD'S DAY ACT.

(H. S., 1V0Ü, c. 15.3)

Soc. 1. Short Title. — This Act mav be cited as the Lord's Dnu
Act.

INTERPRETATION.

Sec. 2. Definitions. — In this Act, unless the context otherwise 
requires, —
(a) * lord's Day ’ means the period of time which begins 

at twelve o'clock on Saturday afternoon and ends at 
twelve o'clock on the following afternoon ;

(b) ‘ person ' has the meaning which it has in the Crim
inal Code;

(c) ‘ vessel? includes any kind of vessel or boat used for 
conveying passengers or freight by water;

(d) * railway ’ includes steam railway, electric railway, 
street railway and tramway ;

(c) ‘ performance ’ includes any game, matcli, sport, con
test, exhibition or entertainment;

(/") ‘ employer ’ includes every j)erson to whose orders or 
directions any at lier person is by his employment 
bound to conform ;

(g) ‘ provincial Act ’ means the charter of any municipal
ity, or any public Act of any province, whether pass
ed before or since Confederation ;

Sec. 3. Operation of Dominion and Provincial railways. — Noth
ing herein shailtl prevent the operation, on the Lord's Day, 
for passenger traffic by any railway company incorporated 
by or subject to ithe legislative authority of the Parliament 
of Canada, of its railway, where such operation is not 
otherwise prohibited.

2. Nothing herein shall prevent the op<-ration on the 
lord’s Day for passenger traffic of any railway subject 
to the legislative authority of any province, unless such 
railway is prohibited by provincial authority from so 
operating.

COMMENCEMENT.

Sec. 4. Commencement of Act. — This Act shall come into force 
on the first day of March one thousand nine hundred and 
seven.

PROHIBITIONS.

Sec. 5. No sales, no business and no work on Lord’s Day. — It
shall not be lawful for any person on the Lord’s Day, ex
cept as provided herein, or in any provincial. Act or law
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now or hereafter in force, to sell or offer tor sale or pur
chase any goods, chattels, or other personal property, or 
any real estate, or to carry ota or transact any business of 
his ordinary calling, or in connection with such calling, 
or for gain to do, or employ any other person to do, on 
that day, any work, business, or labour.

Sec. 6. Substitution of another holiday for the Lord's Day. — 
Except in cases of emergency, it shall not he lawful for 
any person to require a'ny employee engaged in any work 
of receiving, transmitting or deli wring telegraph or tele
phone messages, or in the work of any industrial process, 
or in connection with transportation, to do on the Lord’s 
Day the usual work of his ordinary calling, unless such 
employee is allowed during the next six days of such week, 
twenty-four consecutive hours without labour.

2. This section shall not. apply to any employee engaged 
in the work of any industrial process in which the regular 
day’s labour of such employee is not of more than eight 
hours’ duration.

Sec. 7. Games and performances where admission fee is charged.
— It shall not be lawful for any person, on th • Lord’s 
Day. except as provided in any provincial Act or law now 
or hereafter in force, to engage in any public game or con
test for gain, or for any prize or reward, or to be present 
thereat, or to provide, engage in, or he present at anv per
formance or public meeting, elsewhere than in a church, 
at which any fee is charged, directly or indirectly, either 
for admission to such performance or meeting, or to any 
place within which the same is provided, or for any serv
ice or privilege thereat.

2. When any performance at which an admission fee or 
any other fee is so charged is provided in any building 
or place to which persons are conveyed for hire by the 
proprietors or managers of such performance or by any 
one acting as their agent or under their control, the 
charge for such conveyance shall he deemed an indirect 
payment of such fee within the meaning of this section.

Sec. 8. Excursions by conveyances where fee is charged. — It
shall 'not be lawful for any person on the lord’s Day, ex
cept, as provided by any provincial Act or law now or here
after in force, to run, conduct, or convey by any mode of 
conveyance any excursion on which passengers are con
veyed for hire, and having for its principal or only object 
the carriage on that day of such passengers for amuse-
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ment or pleasure, and passengers so conveyed shall not 
be deemed to Ik- travellers within the meaning of this Act.

A farmer who builds fences on his farm on a Sunday does not 
thereby infringe the fjord’s Day Ordinance (X.W.T.), such em
ployment not being cjusdcin generis with that of a mechanic, work
man or laborer. (2-1)
Sec. 9. Advertising prohibited performances, etc.—It shall not 

be lawful for any person to advertise in any manner 
whatsoever any performance or other thing prohibited by 
this Act.

2. It shall not be lawful for any person to advertise in 
Canada in any manner whatsoever any performance or 
other thing which if given or done in Canada would l>e 
a violation of this Act.

Sec. 10. Shooting.—It shall not be lawful for any person on the 
Lord's Day to shout with or use any gun. rifle or other 
similar engine either for gain, or in such a manner or in 
such places as to disturb other persons in attendance* at 
public worship or in the observance of that day.

Sec. 11. Sale of foreign newspapers on Sunday.—It shall not he 
lawful for any person to bring into Canada for sale or 
distribution, or to sell or distribute within Canada, on 
the Lord’s Day. any foreign newspaper or publication 
classified as a newspaper.

WORKS OF NECESSITY AND MERCY EXCEPTED.

Sec. 12. Works of necessity and mercy not prohibited.—Notwith
standing anything herein contained, anv person may. on 
the Lord’s Day, do any work of necessity or mercy, and 
fur greater certainty but not so as to restrict the ordinary 
meaning of the expression ‘work of necessity or mercy,’ 
it is hereby declared that it shall be deemed to include 
the following classes of work :—
(а) Any necessary or customary work in connection with 

divine worship ;
(б) Work for the relief of sickness and suffering includ

ing the sale of drugs, medicines and surgical appli
ances by retail ;

(c) Receiving, transmitting or delivering telegraph or 
telephone messages.

(d) Starting or maintaining fires, making repairs to fur
naces. and repairs in cases of emergency, and doing 
any other work, when such fires, repairs or work are

(24) It. v. Hnmrvti. 7 Can. Cr. Cas., 188.
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essential to any industry, or industrial process of 
such a continuous nature that it cannot be stopped 
without serious injury to such industry, or its pro
duct. or to the plant or property used in such pro
cess;

(e) Starting or maintaining tires, and ventilating, pump
ing out and inspecting mines, whim any such work 
is essential to the protection of property, life or 
health ;

(/■) Any work without the doing of which on the Lord’s 
Day, electric current, light, heat, cold air, water or 
gas cannot be continuously supplied for lawful pur
poses ;

(g) The conveying of travellers, anil work incidental 
thereto ;

(//) The continuance to their destination of trains and 
vessels in transit when the Lord’s Day begins, and 
work incidental thereto ;

(i) Loading and unloading merchandise, at intermediate 
poinb». on or from passenger boats or passenger 
trains ;

(y) Keeping railway tracks clear of snow or ice, making 
repairs in cases of emergency, or doing any other 
work of a like incidental character necessary to keep 
the lines and tracks open on the Lord’s Day ;

(k) Work before six o’clock in the forenoon and after 
eight o’clock in the afternoon of yard crews in hand
ling cars in railway yards ;

(/) Loading, unloading and operating any ocean-going 
vessel which otherwise would t>c unduly delayed after 
her scheduled time of sailing, or any vessel which 
otherwise would be in imminent danger of being 
stopped by the closing of navigation; or loading or 
unloading Itfforc seven o’clock in the morning or af
ter eight o’clock in the afternoon any grain, coal or 
ore carrying vessel after the fifteenth of September;

(m) The caring for milk, cheese, and live animals, and the 
unloading of and caring for perishable products and 
live animals, arriving at any point during the Lord’s 
Day;

(n) The operation of any toll or drawbridge, or any ferry 
or boat authorized by competent authority to carry 
passengers on the Lord’s Day ;

(o) The hiring of horses and carriages or small boats for



APPENDIX 399

TUB LORD'S DAY ACT.—Continued,

tho personal use of the hirer or liis family for any 
purjKKH* not prohibited by itl»is*Act;

(p) Any unavoidable work after six o'clock in the after- 
n<H>n of the Lord’s Day, in the preparation of the 
regular Monday morning edition of a daily nows-

(7) Tho conveying Ilis Majesty’s mails and work in
cidental thereto;

(r) The delivery of milk for domestic use, and the work 
of domestic servants and waitchmen ;

(*) The operation by any Canadian electric street rail
way company, whose line is interprovincial or inter
national, of its cars, for passenger traffic, on the 
Jxml’s Day, on any line or branch which is, on the 
day of the coming into force of this Act, regularly 
so operated ;

(0 Work dotae by any person in the public service of His 
Majesty while acting therein under any regulation 
or direction of any department of the Government ;

(it) Any unavoidable work by fishermen after six o’clock 
in the afternoon of the Lord’s Dav, in the taking of 
fish ;

(v) All operations connected with the making of maple 
sugar and maple syrup in the maple grove ;

(w) Any unavoidable work on the Lord’s Day to save 
pro|)erty in eases of emergency, or where such prop
erty is in imminent, danger of destruction or serious 
injury;

\x) Any work which the Board of Railway Commission
ers for Canada, having regard to the object of this 
Act, and with the object of preventing undue delay, 
deems necessary to permit in connection with the 
freight traffic of any railway.

A confectioner, whose business does not, as a matter of fact, in
clude the supplying of meals, will not by taking out a municipal 
victualling house license, become entitled to sell ice cream prepara
tions on Sunday, although a similar sale by a person actually con
ducting a victualling house would be exempt under the Sunday 
observance statutes. (25)

The sale of ice cream to the public on Sunday by a dealer who 
is not the keeper of a victualling or eating house, is an offence in

(25) It. v. Sabine, 8 Can. Cr. Cas., 70.
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Ontario under the Lord's Day Act of that province, — C. S. V. C.,
e. 104. (20)

Tlic sale of ice cream is not an offence umler the Ontario Lord’s
Day Act, where supplied in the buna fide exercise of the business
of keeping an eating house. (20)

OFFENCES AND PENALTIES.

Sec. 13. Violations of Act. — Penalties. — Any person who vio
lates any of the provisions of this Act shall for each of
fence be liable, on summary conviction, to a fine, not less 
than one dollar and not exceeding forty dollars, together 
with the cost of prosecution.

Sec. 14. Every employer who authorizes or directs anything to be 
done in violation of any provision of this Act, shall for 
each offence be liable, on summary conviction, to a fine 
not exceeding one hundred dollars and not 'less than twen
ty dollars, in addition to any other penalty prescribed by 
law for the same offence.

See. 15. Every corporation which authorizes, directs or permits its 
employees to carry on any part of the business of such 
corporation in violation of any of the provisions of this 
Act. shall be liable, on summary conviction before two 
justices of the peace, for the first offence, to a penalty not 
exceeding two hundred and fifty dollars and not less than 
fifty dollars, and, for each subsequent offence, to a penalty 
not exceeding five hundred dollars and not less than one 
hundred dollars, in addition to any other penalty pres- 
cribed by law for the same offence.

PROCEDURE.

Sec. 16. Provincial Lord’s Day Acts not affected. — Nothing here
in shall I>e construed to repeal or in any way affect any 
provisions of any Act or law relating in any way to the 
observance of the Lord’s Day in force in any province of 
Canada when this Act conn* into force; and where any 
|M*rson violates any of the provisions of this Act, ami such 
offence is also a violation of any other Act or law, the 
offender may be proceeded against either under the provi
sions of this Act or under the provisions of any other 
Act or law applicable to the offence charged.

Sec. 17. Limitation of action. — No action or prosecution for a 
violation of this Act shall be commenced without the leave 
of the Attorney General for the province in which the of-

(20) R. v. Stinson. 10 Can. Or. Cas.. 10.
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ft'lice is alleged to have been committed, nor after the ex
piration of sixty days from the time of the commission 
of the alleged offence.

The Quebtf Sunday Observance Act, — which came into force on 
tlie 28th of February 1907,—is the 7th Edw. VII., c. 42, by section 
2 of which it is provided that, “no person shall, on Sunday, for gain, 
except in cases of necessity or urgency, do or cause to Ik* done any 
industrial work, or pursue any business or calling, or give or organ
ize theatrical performances, or excursions where intoxicating liquors 
are sold, or take part in or Ik* present at such theatrical perform
ances or excursions." And, by section G of the Act, it is provided, 
that, — notwithstanding anything contained in the Act, whosoever 
conscientiously and habitually observes the seventh day of the week 
as the Sabbath day and actually abstains from work on that day, 
shall not lie punishable for having worked on the first day of the 
week, if such work do not disturb other persons in the observance of 
the first day of tlie week as a hotly day, and if the place where such 
work is done is not open for trade on that day.

THE FUGITIVE OFFENDERS' ACT. (27)
lit. 8., It**, e. l.V*].

See. 1. Sec. 1. Short Title. Unchanged.

INTERPRETATION.

Sec. 2. Sec. 2. Definitions. — In this Act, unless the context
otherwise requires, —
(а) ‘ magistrate ’ means any justice of the 

peace or any person having authority to 
issue a warrant for tlie apprehension of 
persons accused of offences, and to commit 
such persons for trial ;

(б) ‘ deposition ’ includes every affidavit, af
firmation, or statement made upon oath ;

(c) ‘ court ’ means,
in the province of Ontario, the High 
Court of Justice*,
in the province of Qu<*bec, the Superior 
Court,
in the province of Nova Scotia, New 
Brunswick, Prince Edward Island or Brit-

(27) Sec Inigo* 1067-1078 of tlie Authors second edition of tlie Crim
inal Code for the old Act.
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ish Columbia, respectively, the Supreme 
Court for the province, 
in the province of Manitoba, the Court of 
King’s Bench,
in the province of Saskatchewan or Al
berta, a judge of the Supreme Court of 
the Northwest Territories, pending the 
abolition of that Court bv the legislature 
of the province, and, after the abolition 
of the said Court, a judge of such superior 
court as is established by the legislature 
of the province in lieu of the Supreme 
Court of the Northwest Territories, 
in the Northwest Territories, such court, 
or magistrate, or other judicial authority 
as is designated from time to time by pro
clamation of the Governor in Council pub
lished in the Canada Gazette, 
in the Yukon Territory, the Territorial 
Court, or a court, magistrate, or other 
judicial authority designated as aforesaid ; 

(d) ‘ fugitive ’ means a person accused of hav
ing committed an offence to which this 
Act applies in any part of His Majesty’s 
dominions, except Canada, and who has 
left that part. (28)
APPLICATION.

Sec. 3. Sec. 3. To what offences this Act applies. — This Act 
shall apply to treason and to piracy, and to 
every offence, whether called felony, misde
meanor, crime or by a!ny other name, which is 
for the time being punishable in the part of 
Ilis Majesty’s dominions in which it was com
mitted, either on indictment or information, 
by imprisonment with hard labor for a term of 
twelve months or more, or by any greater pun
ishment, and, for the purposes of this section, 
rigourous imprisonment, and any confinement 
in a prison combined with labor, by whatever 
name it is called, shall be deemed to be impris
onment with hard labor. (29)

C_'.s) Altered and added to as here set forth.
(29) The old section 3 Is divided Into these four new sections.
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»S(v. 3. Siv. 4. Application to acts not offences by Canadian 
law. — This Act shall apply to every such of
fence. notwithstanding that, by the law of Can
ada, it is not an offence or not an offence pun
ishable in manner aforesaid ; and all the provi
sions of this Act including those relating to a 
provisional warrant and to a committal to pris
on, shall be construed as if the offence were in 
Canada an offence to which this Act ap
plies. (29)

See. 3. Sic. 5. Application to persons unlawfully at large 
after conviction. — This Act shall apply, so 
far as is consistent with the tenor thereof, to 
every person convicted by a Court in any part 
of llis Majesty’s dominions, of an offence com
mitted either in H is Majesty’s dominions or 
elsewhere, who is unlawfully at large before the 
expiration of bis sentence, in like manner as it 
applies to a person accused of the like offence 
committed in the part of His Majesty’s dom
inions in which such person was convicted. (29)

Sec. See. 6. As to offences committed before commencement 
of this Act. — This Act shall apply in respect 
to offences committed before the commence
ment of this Act, in like manner as if such of
fences were committed after such contmonce- 

. ment. (29)

PROCEDURE.
Sec. 4. See. 7. Apprehension and return of fugitive offenders.

— Anv fugitive if found in Canada shall be 
liable to be apprehended and returned in the 
manner provided bv this Act to the part of His 
Majesty’s dominions from which lie is a fu
gitive.

2. A fugitive may be so apprehended under 
an endorsed warrant or a provisional warrant.

Altered, as here set forth.
Sec. 5. Sec. 8. Proceedings in Canada on warrant issued else

where. Unchanged.
Sec. (». Sec. 9. Issue of a provisional warrant.

Unchanged. (30)

(20) The old section :t is divided into these four new sections. 
(.VO) Except that the old sec. 0 is made into two new sections.
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Sue. G. Sue. 10. Report to Governor-General. Unchanged. (GO) 
Sue. 7. Sec. 11. Fugitive, on being apprehended, to be brought 

before a magistrate. Unchanged. (31)
Sue. 7. Sue. 12. Committal of fugitive. Unchanged. (31) 
Sue. 7. Sue. 13. Magistrate to inform fugitive of his right to 

habeas corpus. Unchanged. (31)
Sue. 7. Sue. 14. Right to remand fugitive from time to time.

Unchanged. (31)
Sue. 8. Sue. 15. Order for the return of fugitive. — Upon the 

expiration of fifteen days, after a fugitive has 
been committed to prison to await his return, 
or, if a writ of habeas corpus or other like pro
cess is issued by a court with reference to such 
fugitive, after the final decision of the court 
in the case, if the fugitive is not discharged 
by the court, the Governor General, by warrant 
under his hand, if he thinks it just, may order 
the fugitive to he returned to the part of Ilis 
Majesty’s dominions from which In- is a fu
gitive, and for that purpose to be delivered into 
tint custody of the persons to whom the warrant 
is addressed, or some one or more of them, and 
to lie held in custody, and conveyed to tin* said 
part of llis Majesty’s dominions, to be dealt 
with there, i'n due course of law, as if he had 
been there apprehended.

2. Such warrant shall be forthwith executed 
according to the tenor thereof.

Altered, as here set forth. 
Sec. D. Sec. 16. Discharge of fugitive if not returned within 

a certain time. Unchanged.
Sec. 10. Sec. 17. Court may, by reason of the trivial nature of 

the case and having regard to all the circum
stances, discharge the fugitive.

Mea n in g u nch a nged.
It lias been held, in the Province of Quebec, that under the spe

cial wording of this section, — (and there is no similar section to 
be found in the Extradition Acts), the Court, upon habeas cor
pus proceedings taken after the commitment for surrender, may 
review the facts forming the basis of the commitment ; and, if. on 
such review, no prima facie case has been made out and no offence

(81) Except tlmt the old see. 7 Is made into the four new sections.
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disclosed by the evidence adduced before the magistrate, the Court 
will order the accused to be discharged. (32)

Where, in a vase decided, in England, under the Imperial Fu- 
iji/irr Offenders’ Act, (which contains a clause to the same effect 
as the above section of our Act), an order was made, by a police 
Magistrate, committing the defendant to prison, before being sent 
to South Africa, for an offence alleged to have been committed by 
him there, and, upon the granting of a writ of habeas corpus it was 
held, discharging the rule, that on the facts there was a “strong or 
probable presumption," and it was doubted whether the Court has 
power to review the decision of the committing magistrate who has 
hold that there is a strong or probable presumption that the accused 
committed the offence charged. (33)
Sec. 11. Sec. 18. Fugitive undergoing sentence for another of

fence. Unchanged.
Sec. 12. See. 19. Search warrant may be granted. Unchanged. 
Sc;. 13. Sir. 20. Exercise of judicial powers. Uni hanged. 
See. 14. See. 21. Effect of endorsement of warrant. Uni hanged. 

RETURN OF FUGITIVE.

Sec. 15. See. 22. How the fugitive may be returned. (34)
Sic. “ Sec. 23. Order to master of Canadian ship to convey 

fugitive. (34)
Sec. “ See. 24. Endorsement upon ship's agreement. (34)
Sec. “ Sec. 25. Duty of master upon arrival at destination. (34) 
See. “ Sir. 26. Penalty for non-compliance. (34)

EVIDENCE.

Sec. lb. See. 27. Depositions. — Unchanged.
See. 17. See. 28. Their use in evidence. Unchanged.
Sec. 18. See. 29. Authentication of warrants and other docu

ments. Meaning unchanged.

THE EXTRADITION ACT. (35)
[K. a., mon. c. 135].

Sec. 1. See. 1. Short Title. The Ex tradition Act. Unchanged.

(32) It. v. Delink*, 5 Cum. Cr. Cas., 210.
(33) It. v. Vyner. 08 .1. I\. U2: Mew's Ann. Dig., (1004). 133.
(34) These new sections, 22, 23. -4. 25 and 20. are formed from the 

old section 15. without any material alteration.
(35) The old Extradition Actx. (mnsisting of the R. S. C„ 1880, e. 142, 

and of 52 Vie., c. 30), are consolidated as chapter 155 of tin* Revised 
Statutes 1900.
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INTERPRETATION.

2. Sec. 2. Definitions, — of,
(«) (n) ‘ extradition arrangement ’ or ‘ arrange-

ment ’ ; U nchanged.
(6) (It) ‘ extradition crime ’; Unchanged.
<c) (e) ‘ conviction ’ or 1 convicted ' ; and ‘ ac-

cused person Unchanged.
(</) (d) ‘ fugitive ' and ‘ fugitive criminal ’;

Unchanged.
(«) (e) ‘ foreign state’; U nchanged.
(f) (f) ' warrant ’ ; Unchanged.
(s) (g) ‘judge’.— Unchanged.

Part I.

EXTRADITION UNDER TREATY.

Application of Part.

Sec. 3. See. 3. To foreign state with which there is an ar
rangement.

In the case of any foreign state with which 
there is an extradition arrangement, this 
Part shall apply during the continuance of such 
arrangement ; but too provision of this Part, 
which is inconsistent with any of the terms of 
the arrangement, shall have effect to contravene 
the arrangement ; and this Part shall be so read 
and construed as to provide for the execution 
of the arrangement. (36)
Taken (slightly altered) from par. 1 of the old 
sec. 3.

The procedure under this Act applies to offences made extradit
able by a treaty made subsequent to the passing of the Act. (37) 
Sec. 3. (2) Sec. 4. Application of this Part shall be subjected, 

by the Governor General, to the limitations, 
etc., of the Imperial Extradition Act.

Unchanged in meaning. (38) 
See. 3. (3) Sec. 5. Governor General may alter or revoke any 

order in council under this Part.
Meaning unchanged. (38)

(36) The word "Part" is substituted for the word “Act."
(37) lie Collins, (No. 1), ID Can. Cr. Cos.. 70.
(38) Except that the word “Part" is substituted for the word "Act."
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Sec. 4. See. 6. When order in council affecting this Part
shall operate.

See. 4 See. 7. Orders in council, etc., publication of.
See. 4 See. 8. Effect of publication in Canada Gazette.

Unchanged. (38)

JUDGES AND COMMISSIONERS.

See. 5. Sec. 9. What Judges and Commissioners may act
under this Part. Meaning unchanged. 

The part of this section which purports to empower the Federal 
Government to appoint Extradition Commissioners to act judicial
ly in extradition matters, within the limits of one province, is with
in the legislative powers of the Dominion, and does not contravene 
the exclusive power conferred on provincial legislatures respecting 
the constitution, maintenance and organization of provincial 
courts. (39)

Assuming that an extradition commissioner so appointed is a 
“court”, that court is a federal one and not an inferior tribunal 
under the supervision of a provincial superior court, and Article 
1003 of the Quebec Code of Civil Procedure authorizing writs of 
prohibition is not applicable to it. (40)

A writ of prohibition will not lie to determine the title of a de 
facto judicial officer, the appropriate proceeding for determining 
the title to a public office being that of quo warranto. (41)

A judge of the Court of Kings Bench of the province of Quebec 
held that there was a right of appeal, from a decision of that Court, 
to the Supreme Court of Canada, upon the affirmance, by the form
er Court, in prohibition proceedings, of the validity of appoint
ments, by the Governor General, of extradition commissioners. (42) 
But the Supreme Court of Canada overruled this holding, and held 
that a!n application for a writ of prohibition to restrain an extra
dition commissioner, from holding an enquiry upon a demand of 
extradition for larceny, is a proceeding arising out of a criminal 
charge within the meaning of the Supreme Court Act, and that 
no appeal lies to the Supreme Court of Canada from the refusal

(38) Except that the word “Part” is substituted for the word “Act.”
(39) Ex />. Gaynor & Greene, (No. 4), 9 €an. Or. Cas., 240; R< Gay- 

nor & Greene, (No. <i), '.) Can. Cr. Cas., 48U.
(40) lie Gaynor & Greene, (No. <*), mipra.
(41) Ex parte Gaynor & Greene, (No. 4), supra.
(42) Re Gaynor & Greene, (No. 7), 9 Can. Cr. Cas., 492.
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by a provincial court of such a writ, although prohibition is sought 
upon the ground that the extradition commissioner was not ap
pointed by competent authority. (43)

By sec. 31 of the Supreme and Exchequer Courts Act (B. S. t\, 
c. 135) “no appeal shall be allowed in any case of proceedings for 
or upon a writ of habeas corpus arising out of any claim for extra
dition made under any treaty.” An application to the court to fix 
a day for hearing a motion to quash an appeal from an order refus
ing a habeas corpus in an extradition matter should be refused, 
the matter being coram non judice and there being no necessity for 
a moticm to quash. (44)

The Supreme and Exchequer Courts Act (1?. S. C., 1886, c. 135) 
has been repealed, and has been replaced by the Supreme Court 
Act (1?. S. 1906, c. 139), —i which relates to the Supreme Court of 
Canada, — and by the Exchequer Court Act, (R. S. 1906, c. 140), 
— which relates to the Exchequer Court of Canada; and the above 
quoted clause of section 31 of the repealed Act has been re-enacted 
and now forms part of section 36 of the new Supreme Court Act.

EXTRADITION FROM CANADA.
Sex*. 6. Sec. 10. On what grounds a warrant to apprehend a 

fugitive may issue. Report to Minister of 
Justice. Unchanged. (45)

According to this section, there must, in a cas » of extradition, 
be a warrant to arrest, either from the authorities of the foreign 
state or from an extradition commissioner or judge in Canada, in 
order to have the alleged fugitive arrested. In other words, an ar
rest to answer an extraditioncharge cannot be legally made without 
a warrant.

For instance, an arrest made in Canada, upon a mere request 
by telegram or letter from the police officials of a foreign state, 
will not be legal. (46)

And, where an alleged fugitive was so arrested, a warrant sub
sequently issued and served upon him, while in custody, did not 
validate the previous arrest nor legalize his further detention there
on ; but it was held that he should have been set at liberty before 
the issue and service upon him of the warrant afterwards is
sued. (47)

(43) Itc Gnynor & Greene, (No. 10), 10 Can. Cr. Oas., 21.
(44) It. v. Lazier, (No. 2). 3 Can. Cr. Cas., 419.
(43) Except that the word “Part" Is substituted for the word “Art.” 
(40) Ex p. Cohen, 8 Can. Cr. Cas., 312; Re Dickey, (No. 1), 8 Can. 

Cr. Cas., 318.
(47) Ex p. Cohen, supra.



APPENDIX 409

2nd Edit. Revised Statutes 1906 Remarks

TUB EXTRADITION ACT.—Continued.
It has also been livlS that a warrant of arrest in extradition 

proceedings must not be executed by the constable who makes the 
information for obtaining the warrant, and that a person • > ar 
rested is entitled to lie released on habeas carpus; and, further, 
that the information for an extradition warrant of arrest must 
show that the accused is, or is suspected to be in Canada, and that 
the information is insufficient if made upon information and belief 
without disclosing the facts upon which the information and belief 
are based. (48)

It seems that if a commissioner acts upon a foreign warrant, the 
original foreign warrant must lie produced ; and it must be < étab
li shed that it is still in force. (49)

The jurisdiction of an* extradition commissioner or judge extends 
over the whole of the province for which he is appointed, and is 
not limited to the judicial district for which he is a judge; and 
he may, therefore, order a prisoner to be brought before him from 
any part of the province in which such prisoner is arrested. (50)

It has been held that an extradition information, upon which 
a warrant of arrest is issued, may be valid although it is made on 
information and belief only and does not disclose the grounds of 
belief. (51 )
Sec. 7. Sec. 11. Execution of warrant in any part of Canada.

Unchanged.
Sec. 8. Sec. 12. Surrender not to depend on time when offence

committed. Meaning unchanged.
Sec. 9. Sec. 13. Fugitive to be brought before Judge.
Sec. 9. Sec. 14. Evidence of charge. Unchanged.

Where a prisoner is brought before an extradition judge in pur
suance of a warrant of arrest, and charged with an extradition of
fence, lie may be remanded for the purpose of affording the pros
ecution an opportunity of adducing evidence. (52)

It has been held, in Ontario, that a County Judge, acting as an 
Extradition Judge, has no power to bail the accused pending the 
enquiry before him ; (53) and, although in a later case in the 
Province of Quebec the Court intimated that an Extradition Judge 
or Commissioner has the power to admit to bail up to the time of 
commitment, it was held that, under ordinary circumstances, the

(48) lie Dickey, (No. 2). 8 Can. Cr. Caw.. 321.
(40) In re Bongard, 5 Terr. L. It., 10; 0 Can. Cr. Cas., 74. 
(DO) Ex />. Gaynor & Greene, (No. 1), 7 Can. Cr. Cas., 375.
(51) lie Harsha, (No. 2). 11 Can. Cr. (’as., 02.
(52) lie Gaynor & Greene. (No. 3), 9 Can. Cr. Cas., 205.
(53) lie Stern, 7 Can. Cr. Cas., 791.

«I
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accused should not be admitted to bail pending the reasonable de
lay required by the prosecution to bring guesses from the foreign 
country to prove the charge. (54)

It seems, according to another case in the province of Quebec, 
that an extradition commissioner has, pending the extradition en
quiry. n discretion to admit to bail. (55)

Where a prisoner whose extradition was sought was brought be
fore a Judge of the Superior Court on a writ of habeas corpus is
sued before the committal of the accused, and before the conclusion 
of the enquiry before the commissioner, it has been held, in the 
province of Quebec, that the powers of the Judge are limited to 
determining whether the commissioner has jurisdiction to make the 
enquiry. (5G)

But afterwards it was held, by another'Judge, that the legality 
of the arrest and of the warrant of arrest in extradition proceed
ings may be enquired into upon habeas corpus, without awaiting 
the conclusion of the Extradition Commissioner’s enquiry; also that 
the quashing by a judge of one writ of habeas corpus issued during 
the enquiry does not prevent the issue of another writ by another 
judge, — the matter not being res judicata, if other grounds are 
taken in the petition for the second writ, and if the petitioner has 
abandoned the first writ before the judgment quashing it; and, 
further, that the time of the commission of the alleged offence is 
an essential element in describing it, and when the warrant does 
not mention the date of the alleged offence, — which is one not 
covered by an early extradition treaty, but covered by a later treaty 
which is not retroactive, — the warrant is invalid as not alleging 
an extraditable offence and as not disclosing jurisdiction to issue 
the warrant. (57)

But. on an appeal to the Privy Council, the latter decision was 
reversed ; and it was held, among other things, that,—when an ac
cused, on being brought before an extradition judge, is remanded to 
give the prosecution an opportunity of adducing evidence, — a re
turn to a writ of habeas corpus, issued pending such remand, is 
good, if it discloses an information duly laid before an extradition 
judge having jurisdiction over the subject matter of the enquiry, 
the appearance of the accused before such judge, and the latter’s 
warrant of remand : and, further, that the omission to show, in the 
warrant of remand, that the alleged offence was subsequent to an

(54) V. S. v. Weiss, 8 Can. Cr. Cos., 02.
(55) Re Gaynor & Greene, (No. 5), 0 Can. Cr. Cas., 255. 
(50) K.r p. Gaynor & Greene, (No. 1), supra.
(57) Ejt p. Gaynor & Greene, (No. 2), 7 Can. Cr. Cas., 280.
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extradition convention having no retroactive application is not a 
ground for holding the detention of the accused to be invalid. (58) 
Sec. V. Sec. 15. Evidence may be received to shew that crime 

is a political one. Meaning unchanged.
See. 10. Sec. 16. Depositions, etc., taken out of Canada.

Unchanged.
Ex parte■ affidavits taken in the foreign State and duly authen

ticated are admissible in evidence upon an extradition proceeding ; 
and such ex parte affidavits may be sworn and authenticated either 
before or after the ikying of the extradition information. (58a)
Sec. 10. Sec. 17. When to be deemed authenticated. — Such 

papers shall be deemed duly authenticated if 
authenticated in manner provided, for the time 
being, by law, or if, —
(а) the warrant purports to be signed by, or 

the certificate purports to be certified by, 
or the depositions or statements, or the 
copies thereof, purport to be certified to be 
the originals or true copies, by a judge, 
magistrate or officer of the foreign state ; 
and,

(б) ii the papers are authenticated by the oath 
or affirmation of some witness, or by being 
sealed with the official seal of the Minister 
of Justice, or some other minister of the 
foreign state, or of a colony, dependency 
or constituent part of the foreign state; of 
which seal the judge shall take judicial 
notice without proof. (59)

Depositions taken in the foreign state, which arc certified to 
have been sworn to at a date subsequent to that of the foreign 
warrant of arrest aie irregular, and extradition will not be granted 
on such evidence. (GO)

The indictment of the accused in the foreign country is hearsay 
evidence only, and is not admissible as evidence in the enquiry be
fore the commissioner. (Gl)

The clerk of a State Court of criminal jurisdiction in one of the

(58) lie Gayuor & Greene, (No. 3), 9 Can. Cr. Cas., 305.
(58fl) U. S. v. Browne, (No. 2), 11 Can. Cr. Cas., 107.
(50) Taken (without any material alteration) from subsection 2 of 

the old section 10.
(GO) Re Ockerman, 2 Can. Cr. Cas.. 202.
((Il ) Ex />. Feiuberg, 4 Can. Cr. Cas., 270. And see U. S. v. Browne, 

(No. 2), 11 Can. Cr. Cas., 107.



412 SUPPLEMENT

2xi» Edit. Retired Statute* 19i)6 Remark*

States of the United States of America is an “officer of the foreign 
State” for the purpose of certifying the information laid in that 
Court for an extraditable offence ; and a copy of the information 
so certified under the seal of his Court is duly authenticated, if 
certified by the Governor of the State and the “Secretary of State” 
of that State under the State seal and accompanied by the certif
icate of the Secretary of State of the United States under his 
official seal certifying such State seal and by the certificate of the 
British Embassy verifying the latter certificate. (62)

The State Attorney for the county in which the charge was laid 
is an “officer of the foreign State” for the purpose of authenticat
ing an original deposition of a witness taken in that county to be 
used as evidence in obtaining the extradition; and such authen
tication may he made by the deposition of such State attorney duly 
certified by the State and Federal authorities. (63)

The Governor of a State in the United States is not a “Minister 
of the foreign State,” within the meaning of subsec. (b) of the 
above section 17. (63a)

Various cognate offences arising from the same transaction may 
be included in one commitment for extradition. And a committal 
for extradition may properly include a new charge for which a sup
plementary information was laid pending the extradition enquiry, 
if the additional charge relates to the same transaction and a prima 
facie case in respect thereof is made out upon the evidence. (64)

A commitment for extradition on a charge of forging admission 
tickets is improperly made when no genuine or forged ticket is in 
evidence on the extradition enquiry, and no facts are shewn to le
gally excuse the non-production. (65)

Proof of an indictment, verdict and sentence for conspiracy to 
defraud will not alone support a commitment in extradition for the 
fraud Hself. (66)
See. 11. Sec. 18. What evidence sufficient for committal.

(a) In the case of a fugitive alleged to have 
been convicted of an extradition crime, if 
such evidence is produced as would, ac
cording to the law of Canada, subject to 
the provisions of this Part, prove that he 
was so convicted ; and,

(62) Uc Lewis, 9 Can. Cr. Oas., 293.
(63) lb.
(6.1a) Et p. Cadty. 26 N. B R.. 47.2.
(04) Re Gaynor & Greene, (No. 11), 10 Can. Cr. Cas., 154. 
(65) Hr Harsha. (No. 1). 433.
((Ht) U. S. v. Brown, (No. 1), 11 Can. Cr. Cas., 161.
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(b) in the ease of a fugitive accused of an ex
tradition crime, if such evidence is pro
duced as would, according to the law of 
Canada, subject to the provisions of this 
Part, justify his committal for trial, if the 
crime had been committed in Canada ; 

the judge shall issue his warrant for the com
mittal of the fugitive to the nearest convenient 
prison, there to remain until surrendered to 
the foreign state, or discharged according to 
law.

2. If such evidence is not produced, tin- 
judge shall order him to be discharged.

Slightly altered, as here set forth.
Before ordering the extradition from Canada of a fugitive, an 

«extradition commissioner must be satisfied that the offence charged 
is a crime against the law of the country demanding the extradi
tion, as well as that it would, if committed in Canada, be an of
fence against Canadian law, and that it is within the treaty with 
the foreign country. (07)

In extradition proceedings for an assault with intent to commit 
murder, the prosecution must prove such intent as well as the as
sault, and a committal for extradition is only authorized where 
the evidence,—had the crime been committed in Canada,—would 
have justified a “committal for trial** for the extradition crime 
charged and not merely for a loss serious offence included there
in. (68)

A warrant of arrest issued by an*extradition commissioner may 
properly describe the offence by the phraseology of the country in 
which it issues. (09)

It is not essential to an extraditable, offence that it should lie 
described in identically the same terms in both the demanding 
and the surrendering country, but there must he the essential ele
ments of a like extradition crime in each country. (70)

The question of probability of conviction is not one for the con
sideration of an extradition commissioner, if he finds sufficient 
evidence of guilt to justify a committal. (71)

A warrant of committal for extradition following the statutory

(07) Ex IK Seitz, (No. 2), 3 Can. Cr. Gas.. 127. And see Re Latimer, 
10 Cnn. Cr. Cas., 2+4.

(08) Ur Kelly, 5 Can. Cr. Cas.. 541.
(Oil) Ur F. II. Martin, 8 Can. Cr. Oas., 320.
(70) Ur Gay nor & Greene, (No. 11). 10 Can. Cr. Cas., 154.
<71 ) Ur Collins, (No. 2), 10 Can. Cr. Cas., 73.

>
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form is not objectionable for a faillirv to shew on its face that the 
statutory pre-requisites of the commissioner’s jurisdiction have been 
complied with. (72)

A warrant of commitment for extradition is valid as to form 
if it follows tlie forms prescribed by the Extradition Act, without 
reciting specifically that the commissioner finds upon the widen e 
a prima facie case. (73)

Foreign law is to be proved in extradition matters by the ev
idence of experts, and is to be dealt with as a matter of fact. (74) 
Sec. 12. Sec. 19. Judge's information to fugitive on committal.

Habeas corpus. Transmission of evidence to 
Minister of Justice. Unchanged.

Upon habeas corpus proceedings following a commitment under 
an extradition warrant, the Court is not justifiai in referring to 
the depositions returned, and inferring therefrom facts material 
to the proof of the offence, if the warrant of commitment is in it
self defective in that it does 'not recite a finding of such facts. (75)

The Court -may revise the commissioner’s decision on tlie ques
tion of whether or not there was legal and competent evidence tend
ing to prove the commission of the crime, but it will not review 
the commissioner’s decision as to the sufficiency of the evidence 
to justify the committal. (76)

Under ordinary circumstances bail should not be granted to a 
person committed for extradition. Where bail was granted to the 
accused in extradition proex-edings pending a habeas corpus ap
plication On his behalf, and afterwards the application for his dis
charge under habeas corpus was refused, the accused must sur
render himself into close custody before a fresh application will 
be entertained to bail him pending an appeal from the order refus
ing his discharge. (77)

A petition for a writ of habeas corpus may be refused if the 
Court is satisfied that the writ would, if issued, be quashed upon 
the petitioner’s own siîewing. (78)

Upon an extradition enquiry, if the accused be released because 
of the insufficiency of the evidence, or if he is discharged on habeas 
corpus oil that ground, after an order of committal made by tlie

(72) He Collins, (No. 3), 10 Can. Cr. Cas., so.
(73) He tiny nor & tiireene, (No. 11), 10 Can. Cr. tins.. 154.
(74) He Collins, (No. 3), supra.
(75) He Murphy, 2 Cnn. Cr. Cas., 578. And sec Ex />. Seitz. (No. 1), 

3 Can. Cr. Cas., 54.
(70) Et p. Felnlierg, supra: He Horace 1). tintes, 8 Can. Cr. Cas., 

240. He Collins, (No. 3), supra.
(77) He Watts. 5 Can. Cr. Cas., 538.
(78) U. S. v. Weiss, 8 Can. Cr. Cas., 02.
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THE EXTRADITION AC*T«—Continued. 
extradition judge, further proceedings may be begun dr novo with 
respect to the same offence; and the want of evidence may be sup
plied upon the subsequent re-arrest for the same extraditable of
fence; and the doctrines of res judicata and former jeopardy do 'not 
apply. (19)

Hut if the accused be discharged upon the merits and upon the 
ground that what Is charged against him does not constitute an 
indictable offence, such discharge is final. (79)
Sop. 13. Sec. 20. By whom requisition for surrender may be 

made of a fugitive criminal of a foreign state.
Meaning unchanged.

Sop. 14. Sec. 21. When fugitive not liable to surrender. — 
Political offence. Unchanged.

Sec. 15. Sir. 22. Minister may refuse to make order for surren
der or cancel order when made, if offence 
political, etc. Meaning unchanged.

Sec. 1(5. Sec. 23. Delay after committal before surrender. — 
Habeas Corpus. (80)

A judge of a superior court may grant ball after commitment 
by an extradition commissioner, but the power should not be ex
ercised except under exceptional circumstances, such as the life of 
the fugitive being endangered by his close confinement. (81)
See. “ See. 24. If fugitive an offender under Canadian law. 

(80)
It is not essential that a writ of habeas corpus under this section 

should be returnable in Court, and it is sufficient that the writ is 
returnable before a judge sitting in chambers if the latter practice 
is authorized under the general law in force in the province. (82) 
Sue. 17. Sec. 25. Surrender to officer of foreign state. (83)
Svc. “ See. 26. Powers of such officer. (83)
Sec. 18. See. 27. Property found oil fugitive.
Sac. 19. See. 28. Fugitive to be conveyed out of Canada within 

certain time, or may be released. Unchanged.
With regard to a clause, in the Extradition Treaty with Germany, 

providing that “if sufficient evidence for the extradition be not 
produced within two months from the apprehension of the fugitive, 
lie. shall be set at liberty,” it has been held that the object thereof 
is to prevent a fugitive from lieing detained for more than two

(7!i) Hr liar sim. (No. 2). 11 Van. Vr. Cas., 112.
(80) Formed (without alteration) from the old section HI.
(81) He Gayuov A: (Imme, (No. 9), 9 Vau. O. Cas., ”>42.
(82) Ifr (iavnvv & Vivent». (No. 8), !) Van. Vr. Vas., 400.
(S.*{) Formed (without altering the meaning) from the old section 17.
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months upon suspicion; and it seems that a prisoner is not en
titled, under that clause, to he released, when in the magistrate’s 
opinion, sufficient evidence has been adduced within two months, 
and that, in such a case, the magistrate can, after th ■ expiration 
of the two months, take evidence in other cases against tli • pris
oner and commit him for extradition upon all of them. (83a.)
Sic. 20. Sec. 29. Forms. Unchanged.

EXTRADITION FROM A FOREIGN STATE.

See. 21. Sec. 30. By whom and to whom requisition to be made 
for surrender of a fugitive criminal from Can
ada. Meaning unchanged.

See. 22. Sec. 31. Conveyance of fugitive surrendered.
Unchanged.

Soc. 23. Sec. 32. Surrendered fugitive not punishable contrary
to extradition arrangement. Unchanged.

. LIST OF CRIMES.

Sec. 24. Sec. 33. How list of crimes in first schedule shall be
construed. Unchanged.

PART II.

EXTRADITION IRRESPECTIVE OF TREATY.

Sec. 34. Thi$. Part not to be in force until publication 
of proclamation. — The provisions of this Part 
shall not come into force with respect t» fu
gitive offenders from any foreign state, until 
this Part shall have been declared by proclama
tion of the Governor General to be in force and 
effect as regards such foreign state, from and 
after a day to -be named in such proclamation.

2. If by proclamation the Governor General 
declares this Part to be no longer in operation 
as regards any foreign state, the provision» 
thereof shall cease to have any force or effect 
with respect to fugitive offenders from such 
state from and after a day to he named in such 
proclamation. (84)

(83«) In re Bluhni, [1001], 1 K. It.. 704.
(84) Taken (without any material alteration) from section 4 of the 

Extradition Act of 1881). (52 Vic., e. 30).
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THE EXTRADITION A< T.—Continurd,

See. 35. Application of this Part. — Tin- provisions of 
this Part shall apply to any crime mentioned 
in the third schedule to this Act committed 
after the coining into force of this Part, as 
regards any foreign state to which this Part 
has been by proclamation declare I to apply.(85) 

Sec. 36. Extradition where there is no extradition ar
rangement. or if crime not included. — I n cas,» 
no extradition arrangement exists la-tween His 
Majesty and a foreign state, or in case such an 
extradition arrangement, extending to Canada, 
exists l»etween His Majesty and a foreign state, 
hut does not include the crimes mentioned in 
the third schedule to this Act, it shall, never
theless, be lawful for the Minister of Justice 
to issue his warrant for the surrender to such 
foreign state of any fugitive offender from such 
foreign state charged with or convicted of any 
of the crimes mentioned in the said schedule.

2. The arrest, committal, detention, sur
render and conveyance out of Canada of such 
fugitive offender shall he governed by the provi
sions of Part Ï. of this Act, and all the provi
sions of the said Part shall apply to all steps 
and proceedings in relation to such arrest, com
mittal. detention, surrender and conveyance out 
of Canada in the same manner and to the same 
extent as they would apply if the said crimes 
were included and specified in an extradition 
arrangement between IIis Majesty and the 
foreign state, extending to Canada. (86)

See. 37. Expenses of conveying out of Canada a fu
gitive extradited to foreign State. (ST )

Set. 38. Law of Canada to govern as to crimes. — The 
list of crimes in the third schedule to this Act 
shall he construed according to the law existing 
in Canada at the date of the commission of tie- 
alleged crime, whether by common law or by 
statute, and as including only such crimes of

SÛ) Taken from subsection 2 <»f section of the Extradition Art of 
18b.

(80) Taken from section 1 of the Extradition Art of 188Î).
(87) Taken (unaltered) from section 2 of the Extradition Act of 1881).

14



418 SUPPLEMENT

2nd Edit. Revised Statvtek 1906 Remarks

the description comprised in the list as arc, 
under that law, indictable offences. (88)

Sec. 39. Restriction. When a warrant not to issue. —
No warrant shall issue under this Part for the 
extradition of any person, to any state or 
country in which by the law in force in 
such state or country, such person may be 
tried after such extradition for any other of- 
fcnce than that for which lie has been extra
dited, unless an assurance shall first have been 
given by the executive authority of such state 
or country, that the person whose extradition 
lias be*'n claimed shall not be tried for any 
other offence than that on account of which 
such extradition has been claimed. (89)

FIRST SCHEDULE.

List of Crimes.

The first schedule, containing a list of extradition crimes, is the 
same as the first schedule to the Extradition Act of 188G, with 
these exceptions that item 5 of the first schedule now reads, “Lar
ceny or theft,” instead of “Larceny.” and item 24 of the first sche
dule is altered so as to read as follows:—

“24. Any offence under,—
(а) Part AT. of the Criminal Code, except sections 307 to 

«312 inclusive, and sections .317 to .3.34 inclusive;
(б) Part VII. of the Criminal Code, except sections 408 

and 409, 416 to 418 inclusive, 129 to 444 inclusive, and 
sections 486 to 508 inclusive;

(r) Part VIII. of the Criminal Code, except sections 516, 
519, 524, 527, 529 and .538, and sections 542 to 545 
inclusive; and,

(d) Part IX. of the Criminal Code; and which are not in
cluded in any foregoing portion of this schedule.”

(88) Taken from the first par. of sec. .3 of the Extradition A<t of 
188».

(8») Taken (slightly altered) from s«\ 6 of the Extradition Act of 
1880
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SECOND SCHEDULE.

FORM ONE.

Form of 11 'arrant of Apprehension.

FORM TWO.

Form of ll’arrant of Committal.

FORM THREE.

Form of Order of Minister of Justice for Surrender.

The forms contained in the second schedule are the same (un
altered) as those contained in the second sell slule to the Extradition 
Act of 1880.

THIRD SCHEDULE.
The third schedule, containing a list of the crimes to which Part 

11. of the present Extradition Act is applicable, is the same as the 
schedule to the Extradition Act of 1889 with this exception that 
item 5 of this third ! now reads, “Larceny or theft,” instead
of Larceny.”

EXTRADITION BETWEEN CANADA AND THE 
UNITED STATES.

The Ashburton Treaty (of 18-12) between Great Britain and the 
United States, and the subsequent supplementary conventions of 
12th July, 1889, of 13th December 1900 and of 21st December 
1906, make provision for the extradition, between Canada, (as a 
part of British Territory), and the United States, of fugitive crim
inals accused or convicted of any of the following crimes :—

Murder.
Piracy.
Arson.
Robbery.
Forgery; Uttering of Forgeries.
Manslaughter when voluntary.
Counterfeiting ; Uttering Counterfeit Money.
Embezzlement ; Larceny; Receiving any money, valuable 

security or other property knowing the same to have been em
bezzled, stolen or fraudulently obtained.

Fraud, by a bailee, banker, agent, factor, trustee, director, mom-

1

9508
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her or officer of any company, made criminal by the laws of both 
countries.

Obtaining money, valuable securities or other property by 
FALSE PRETENCES.

Perjury; Subornation of Perjury.
Procuring Abortion.
Rape ; Abduction; Child Stealing; Kidnapping.
Bribery, defined to be the (offering, giving or receiving of bribes 

made criminal by the laws of both countries.
Offences, — if made criminal by the laws of both countries, — 

against Bankruptcy Law.
Burglary; House-breaking; Shop-breaking.
Piracy by the law of nations.
Revolt or Conspiracy to Revolt by two or more persons on 

board a ship on the high seas against the authority of the master ; 
WRONGFULLY SINKING OR DESTROYING A VESSEL AT SEA ; or AT
TEMPTING to do so; assaults on board a ship on the high seas 
with INTENT to do grievous bodily harm.

Crimes and Offences against the laws of 1>oth countries for 
the suppression of slavery and slave trading.

Wilful and unlawful destruction or obstruction of rail
roads, which endangers human life.

Participation in any of these crimes, provided such participa
tion be punishable by the laws of both countries.

Extradition lies from Canada to the State of New York for an 
offence 'named in the extradition timtits lad ween Great Britain 
and the T'iiittnl States, although such offence is not against a fed
eral law of ithe Unitcid States, if. by the laws both of Canada and 
of the demanding State, the offence charged is criminal and within 
the list of crimes specified in the treaties. (90)

Conspiracy to defraud is in itself not an extraditable offence be
tween Canada and the United States, but extradition will lie as 
for a separate crime in respect of any overt act (of a conspiracy) 
which constitutes one of the crimes mentioned in the extradition 
arrangement. The extraditable offence of larceny, or particijxiiion 
in larceny is sufficiently charged in an information laid on institut
ing extradition proceedings then for, if, — following a charge of 
conspiracy to defraud between the accused and another jxTSori, and 
of an embezzlement and theft by such other person in pursuance 
of such conspiracy, — the information alleges that the accused 
“did participate in the said offence of embezzlement and tlieft.”(91)

(90) lie Lorenz, 9 Can. Cr. Cas., 158.
(91) U. S. v. Gtaynor ; lie Gaynor & Greene, (No. 3), 9 Can. Or. Cas., 

205.
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WIumv extradition is sought upon a charge of participation in a 
theft alleged to have been committed of property of tlie government 
ot the demanding country, and the demanding country produces, 
in support of the charge, an indictment found in such country upon 
a charge of conspiracy wherein the acts of theft are alleged as overt 
acts ot the conspiracy, the demanding State is not thereby estopped 
from treating such overt acts as independent acts of theft for the 
purposes of extradition. (92)

A charge of “grand larceny” is within the extradition arrange
ment with the United States, it being a species of “larceny.” (93)

It has been held that merchandise is not “other property” within 
the meaning of the phrase “receiving any money, valuable security 
or other property knowing the same to have been embezzled, stolen 
or fraudulently obtained,” contained in the Extradition Convention 
with the United States, that these words “other property” refer 
only to property ejusdem generis with “money” and “valuable 
security,” and that extradition does not lie for the offence of re
ceiving an article of merchandise knowing it to have been 
stolen. (94)

A customs officer of the United States is an “agent” of the gov
ernment of that country, within the meaning of the phrase “fraud 
by a bailee, banker, agent,” etc., contained in the Extradition Con
vention with the United States, ami lie may be extradited from 
Canada for “fraud by an agent made criminal by the law's of both 
countries,” in respect of the fraudulent appraisal of goods for cus
toms duity ; and proof of a United States statute imposing a fine 
or imprisonment as alternative punishments for frauds by customs 
officers is evidence of the criminality of such frauds, although the 
statute does not expressly declare the same to be crimes. (95)

Upon a demand of extradition for perjury it is not necessary to 
prove that the oath was administered with the formalities essential 
under Canadian law. It is sufficient if, in the foreign State, there 
were such observances as, in substance, constitute the administra
tion of an oath, and such as are there recognized as the taking of 
a valid oath. (9ti)

In the absence of evidence to the contrary, the crime of “child 
stealing” mentioned in the convention with the United States 
should be assumed to be identical with tine offence so designated 
by Canadian law; but the accused may shew that the crime of

(l«) lb.
(93) Uc Lewis, 9 Can. Cr. Cas., 233.
(91) 7-;.r. i>. Cohen, 8 Can. Or. Cas., 312.
(95) V. S. v. Browne, (No. 2), 11 Can. Cr. Cas., 1(57. 
(9(5) lie Collins, (No. 3). 10 Can. Cr. Cas., 80.
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“child stealing” under the foreign law is not covered by the fai ls 
distlosed by the depositions; and where such is shewn the accused 
should be discharged. (VÎ)

The child’s own father may be guilty of child stealing, if, after 
a divorce by a Court of competent jurisdiction and the award, 
thereon, of the custody of the child to the mot lier, the father wil
fully removes the child from her custody ; and an objection, by tnc 
husband, to the validity of the divorce, on the ground of collusion, 
cannot, where the collusion is denied on oath, be adjudicated upon 
by the extradition commissioner, but extradition should be ordered 
notwithstanding such objection, and the accused left to his right 
to contest the divorce decree at his trial by the foreign Court. (V8) 

Where a divorce decree of a Court of competent jurisdiction, in 
the United States, has awarded the custody of a child to tli * father 
against the mother, and the mother subsequently removes and con
ceals the child, to evade the decree, a prima facie case for extradi
tion is thereby made out against the mother upon a charge of child 
steailing; and it seems that the offence of child stealing may be 
complete against the child’s mother, although the father to whom 
the child's custody has been awarded has never had any actual 
separate possession of the child. (VU)

LIST OF GREAT MUTAI VS EXTRADITION TREATIES (WITH 
FOREIGN STATES) IN FORCE IN CANADA.

Foreion State. 1)atk. Reference.

Argentine (Republic) • • May 22. 1880.. .v-ts <>r run., is»,, p. xim.
Austria-Hungary .. Dec. 3. 1873.. “ 1875, p. xvill.

June 26. 1901. •• 1903. p. lx.
Oct. 29, 1901. . “ 1902, p. xxxvll.

Bolivia (Republic).. •• Feb. 22. 1K92. “ “ 1899, p. xlll.
Brazil............................... Nov. 13, 1872.. “ 1875, p. xl.
Chile (Republic)............ Jan. 20,1897. “ 1890, p. vl.
China............. ................... Mvh. 1,1804.. Cl. Extr., 4 E<1. Ap|>eml. clxlx.
Colombia (Republic) • • Oct. 27. 18S8. • Acts of Can., 1890, p. xxxl.
Cuba (Republic).. •• •• Oet.fi. 1904-. •• " 190V,. p. vl.
Denmark. ....................... Mvh. 31, 1873. Cl. Extr., 4 Ed. Append, clxxxll.
Equator (Republic).. .. Sept. 20. 1880. Acts of Can., 1887, p. xxxv.
France.. ......................... Aug. 14. 187<i. •• 187», p. lx.

Felb. 13.1890.. Cl. Extr., 4 Ed. Api>end. cexxvli.
“ [Tunis].............. Dec. 31,1889.. Acts of Can., 1891, p. xlix.

(97) It. v. Watts, 5 Can. Cr. Cas., 246. 
(OK) lb.
(99) Rc Lorenz, 9 Can. Cr. Cas., 158.
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Foreign State. Date. Reference.

Germany..

Guatemala.............
Ilayti (Republic).. 
lUily.......................

Liberia (Republic).
LuxemlKmrg............
Mexico............. ... .. .
Monaco...................
Netherlands............
Portugal (00)....
Ron man I a.............
Russia.. ................
Salvador. •
Sail Marl.no.............
Servi a.......................
Siam........................

Spain..

May 14. 1872.. 
May 5, IS'.>4. 
July 4.1885- •
1 »ec. 7. 1874..

. Feb.5. 1873.. 
May 7. 1873.. 
Dev. id, lssrj.. 
Nov. 24, 1880.. 
Sept. 7. ISSd..

. l>ev. 17. 1801.. 
Sept. 2d, 1808 
Oct. 17. 1N02. 
Nov. 30.1802.. 

. M<'b. 21. 1803.
Nov. 24,1880.

. June 23, 1881.
• Oi l. Id, 1800.. 
. Dec. d, 1000..
. Sept. 3. 1883. .
• Nov. 30. 1885..

• June 4, 1878..
. Fe<b. 10.1880..

Cl. Extr., 3 Ed. Append, cl.
Ai ts of Van., 1805, p. xiii.

1687, p. xcll.
•• 1870. p. Ivl.

Cl. Extr., 4 Ed. Append. ivlxv.
“ “ ** < i Ixxvl.

Acts of Van., 1804, p. Ivill.
“ “ 1882, p. III.

“ 1880, J». Evil.
“ “ 1802, p. xvl.
“ “ 1800, p. XX.

1 “ “ 1804, pp. 11-lvil.
1 “ “ 1804, p. Ixiv.

•* 1887, p. C.
“ 1883, p. XXV111.

" " 1000, p. xi.
“ ” 1002, p. XVlII.

Vi. Extr., 4 Ed. Append. mK-xvli.
“ “ ccccxx.

Acts of Van., 1870, p. xvlil.

Sweden & Norway • . June 2d, 1873..
Switzerland.............. • Nov. 2d, 1880. . “ “ 1882. p. vlil.

“ lOOti. p. xih.
Tonga ( loo).. . Nov. 20. 1870. . VI. Extr., 4 Ed. Append, mvlxv.

“ “ “ ccveixx.
United States........... • Aug. 0. 1842..

. July 13, 1880.. Acts of Van., 1800, p. xliil.
. . Dee. 13,11*10.. “ 1IXJ2, p. rv.
. . INK-. 21, It*Mi. . (’an. Gazette, 30tb March 1!H>7.

Uruguay.................... .. Moll. 2d. 1884. Acts of Can., 1884-5. p. x.x.tvl.
• • Mi h. 2d. 1801. “ 1M2. p. lx.

THE YUKON ACT.

[I?. S., (1906), c. 63.]

The principal provisions of the Yukon Act, with regard to the 
administration of criminal law, are the following:—
See. 63. Procedure in criminal cases. — The procedure in crim

inal cases in the Territorial Court shall subject to any

(00) Not applicable to extradition between British and Portuguese 
India.

(100) Tongnn subjects escaping to British territory.
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YUKON ACT.—Continued.

Act of the Parliaim nt of Canada, conform as nearly as 
may be to the procedure existing in like cases in the 
North West Territories on the 13th day of June 1898.

2. No grand jury shall be summoned or sit in the Ter
ritory.

Sec. 64. Powers of Judge. — Every judge of the Court shall have 
and may exercise the powers of a justice of the peace, or 
of any two justices of the peace, under any laws or or
dinances in force in the Territories.

Sec. 65. Summary trial. — Every such judge may in a summary 
way, and without the intervention of a jury, hear, try 
and determine any charge against any person of having 
committed in the Yukon Territory the offence of,—
(«) theft or attempt to steal, or obtaining money or prop

erty by false pretenses, or unlawfully receiving stolen 
property in anv case in which the value of the whole 
property, alleged to have been stolen, obtained or re
ceived, does not, in the opinion of such judge, exceed 
$200 ; or.

(b) unlawfully wounding or inflicting any grievous 
bodily harm upon any other ])erson, either with or 
without a weapon or instrument ; or,

(c) indecent assault on any female, or on a male person 
under the age of fourteen years, when such assault, 
if upon a female, does not, in his .opinion, amount to 
an assault with intent to commit rape; or,

(d) escaping from lawful custody or committing prison 
breach, or assaulting, resisting or wilfully obstructing 
any judge or any public or peace officer engaged in

» the execution of his duty, or any person acting in 
aid of such officer.

Sec. 66. Trial with jury.—When any person is charged with a 
criminal offence not within the next preceding sec
tion. and which is not otherwise by any law sum
marily triable without the consent of the accused, 
the cliai'ge shall be heard, tried and determined by 
the jmlg(* with the intervention of a jury. : Provided 
that in any case the accused may, with his own con
sent, lie tried by a judge in a summary way and 
without the intervention of a jury.

Sec. 67. Jury of six.—In any case of trial with the intervention 
of a jury, the jury shall be composed of six jurors.

See sec. 72 as to jury challenges.
See secs. 89 to 94 as to police magistrate and their jurisdiction;

and see secs. 102 to 104 as to criminal appeals.
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ADULTERATION ACT AMENDMENT ACT, 190Î.

(G and 7 Edw. VII., c. 4).

Sit. 1. Paragraph (/') of section 2 of the Adulteration Act, chap
ter 133, of It. S. 1906, is repealed and the following is 
substituted therefor :—

“(/■) ‘Analyst* means public analyst, and includes any member 
of tla- examining Iward appointed under the authority of this Act, 
a'nd also the chief analyst and the assistant chief anailyst.”
Nee. 2. Section 8 of the said Act is repealed and the following is 

substituted therefor :—
“8. The Governor in Council may appoint one or more persons 

as public analysts to analyse food, drugs, agricultural fertilizers 
and other articles, and may also appoint a chief analyst and an 
assistant chief analyst.

“2. The Governor in Council may assign a public analyst to a 
particular district and may fix the territorial limits of such district.

“3. The chief analyst, the assistant chief analyst and such other 
public analysts as the Governor in Council directs, shall be at
tached to tlie staff of the Department of Inland Revenue at Ottawa.

“4. The assistant chief analyst shall have the same powers as are 
conferred by this Act upon the chief analyst.”
Sec. 3. Section 15 of the said Act is repea lid and the following 

is substituted tlierefor :—
“15. The officer purchasing any article with the intention of 

submitting it to lie analysed shall, after the completion has been 
completed, forthwith notify the seller or his agent selling the ar
ticle of his intention to have it analysed by a public analyst, and 
shall, except in specific cases respecting which special provisions 
may lx* made by tin* Governor in Council, divide the article into 
three jwrts, to b<i then and there separat'd, and each part to be 
marked and sealed up or fastened up as its nature permits.

“2. Such officer shall deliver one of such parts to the seller or 
his agent if required by him so to do; he shall transmit another 
of such parts to the Minister for submission to the chief analyst 
or the assistant chief analyst in case of appeal ; and he shall sub
mit the remaining part to such public analyst as the Minister or 
Deputy Minister or any person duly authorized in that behalf 
directs.”
Sec. 4. Section lti of the said Act is repealed, and the following 

is substituted therefor :—
“1G. The person from whom any sample is obtained under this 

Act may require the officer obtaining it to annex, to the vessel or
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package containing the part of the sample which lie is thereby re
quired to tnuisinit to the Minister, the name and address of such 
person, and to secure, with a seal or seals belonging to him, the 
vessel or package containing such part of tlie sample and the ad
dress annexed thereto, in such manner that the vessel and package 
cannot be opened, or the name and address taken off without break
ing such seals ; and the certificate of the chief analyst or of the 
assistant chief analyst shall state the name and address of the per
son from whom the said sample was obtained, that the vessel or 
package was not open, and that the seals securing to the vessel 
or package the name and address of such person were not broken 
until such time as he opened the vessel or package» for the purpose 
of making his analysis ; and in such case no certificate shall be re
ceivable in evidence unless there is contained therein such statement 
as above or a statement to the like effect.”

PROCLAMATION BRINGING PART III. OF THE CRIM
INAL CODE INTO FORCE.

On the 10th of Ju'ne 1D07, the Governor General, (by proclama
tion publishetl in the Canada Gazette of the 22ml of June 1907), 
proclaimed and declared that, from and after the loth of June 
1907, all the provisions of Part III., (101), of the Criminal Code, 
as amended, except sections 144 to 149, (102), shall be in forc-e 
within the following limits, that is to sav : “All those» portions of 
the* provinces of Manitoba, Ontario and Quebec lying, in the prov
ince of Manitoba, within five miles, in the provinces of Ontario 
and Quebec, (except in the provisional judicial district of Rainy 
River), within twenty miles, and, in the provisional judicial district 
of Rainy River, within ten mules, on each side of the located line, 
and including the liru» itself, of the National Transcontinental 
Railway, from the limits of the town of St. Boni facie, in the prov
ince of Manitoba, easterly to the Quebec Bridge across the River 
St. Lawrence, in the said province of Quebec, but not including 
incorporated cities and towns.”

(101) part III. relates to tlie Preservation of Peace In the viclnitj 
of Public Works.

(102) Sections 144 to 149 relate to the seizure of weajwns near Public 
Works.
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