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DIVISIÇ>NAL COURT.

(YSULILIVAN v. IJONOV.\N.

aoy Vv-E/ 1 plofcm (~ ('aîc 8/,es-taJ s
~5'haeIuilcila I'a "mf-ih Io alo ->yi n of'

Prorissry oiel'endentue Lite-,Eîd of ('anse of .1c/iom
-CosIs-téUm mary - 1 >pliculîin.

Appeal by plaïltillf fronî judginent of BRITTON, J. (7 (0,
W. . 7>,dibuningi1 actioni by a shareholder in the Pure

Culor Crnpny illiltd (ouie of tho defelantS) , broughit to
Pav 'tdeIl tl,:t :),) shares of the, s;tock ofC the eoînpauilv

for hidia crtihate(;ai fliv palid lip %hre) zli, e
fo dIlflidllt Iolval). were flot in fa(t ful Iv paidI 111. amI1(
f tihe deliUve lp and eaevllkitioii of 01, slïresaud rif-

tse, an for Indeînn11iitv hv defdendaiit Donovin to Ilefendanî;111
the Pru (olon (,D. a ailist iabilitv as the ino -r o

promi~ 111or I bo&'ie v I)orovanl for. thie price of 111iha, s
~ ildnuh, had lIkdiscouflled and 'vas Iald by a balik ait the'

tim ofthecoiiniiieiiifltof thte aetiOfl.

JJRTO , b ehi1 thiit plainftiff haid no staitis to mintaiin
t1fuel &tiion.

A. O'lleir, laîniiilton. for plaint if, contnde l lt thli
tralisaction wa, ;lI 11( an ultra vires, aS it 1uoauîe el

puc Ifs o fluel t by the e!Ollipanv.

B1 11. 1),kui11. Hlamilton. for (1(feuudauîts, col i.
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THE COURT (MULOCK, C.J., .XNGLI.N, J., CLVTE, .>
ild thlat plaintif£ had a cause of action i. Jwi timil the at
Msbunm, and reverssed the judginient of t1e tial Jg; butz

i.Iw v weof> opinion that theue of actioni was ail nd~
whndofuedant paid the prm isr ote given for par- o,

ierieof his shares, and that it ar itY milglit thenl lhayt
iipplitd suiinarilv for an order dissj.inig of the1sw :~a
wood>, \.I-, e~,>î 17 P. R1. 5-t.

.Xppea;lIalwd Plaintiff to have eosts uip t u le -o!
piy iiti, fixuid at $ý*300. No further or othur cost> l îutle

TEETZEL'7", J.SETME 4H1$~

WEEKLY COURT.

'1E CEMENT STONE ANDJ B'UILDING CO.

EGAN'S CASE.

Ajppeali b)v Saîuudiw Egan froin decisîon of Maste.r il,
t >dian n winIdingý-Ip niaýttulr, anlte 260.

W. E Midleonfor appultaint.

J. mcuiiniey, for the liquidator.

TETEJ., reVtrsed the decision of theMai r nda

11wdhi ap'l,)wý b)ut without costsi.

(ARTWIGiI, MASER. EPTE"MltER 25_TII, 19(b..

CHAMBERS.

ý,YM0N v. GUELPH AND GDEI(II 11, W, co.

'aim-join orw Ceea ;as 11ofUl PIdion Master. can4
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âa1a Founidry conîpainv jointly. hEw 4ate.mcint or elailn ta
,hai pIaint.iff \%t as enpIoyedI by Ili, Cina4,iau Ptih ifiiw

Ifpan to wok Ull0fl lie eon-rti-Oniýi of a uine of railmav
waiuh was Soing oetuW by tde Canadi I>adie luHiway
(ompafy unisr tu aianu of theule and (41derieli Rail-

way, but mhiei %vas loaIîi and op roi-, ïtx tu, (aadi
fteific Raiiway (Itnpny: that durcing th- ponrs-~ of the

I;rani rivier, andth( U i aada ,ondv ( olIIpaIi aret with-
ihr. -tlwr defendaîiat tonjiafliie- P, (011-1trL'n i lI brpidge; ilhat

planti wa orere li Ii'. ut >i0er' t~~îsstin tht-, work,

gide. n pliaiitti assîdtild ii tins- oni hý,unjV.
#r odes;thtth'. (if u I;aing tht,- girde1r IwiI -, ]il(,Iî-

g~nîy dnc hatpliifi Was t*riulinjured(; that i1th
~aramus uns in platîn t!ie girder, ineiuding the roadbtd I

Mhis, tlwý e' r-, i stu, wî-re un' L-r the eonî rio ii w
~Iedat.s;"anid tha;t th(-\v were negligent in not 1 trîîvîdiitg

a suitabk1I1 and safe( rikadb-d, as uci as otlii r10_ ;rprati1 eii-
.Inî apparatus. Cerin s1>ecif defees mw Itintet ont

in the dcrrisk nsý,-d iiil]vx tuej, 1:1 d-î('I ,l n i h place
adopt441 for thýat purpo>Ie. Ili tu- last para-igrapli it was sait[
thajt - 111c said accden ual>cdlyresnc the stîid ne.g1 1-
flie f thO said efnatand bvreso t theo ula tîin-

qýn 11sdfudnste Guelph auJGoeitî aiwî
(Iiompany movcd fi)r an or-der reqtuiring pIainif , toclekt

agsint1ý which defeýndanit lie wouid proeecd, oii ebteý f') auto-uitJ
1.Is stiateme1nt (fdIm' or furnïih rcua.

Plaintiff, \%ithmut \aiting for tite Iotîin oli heari, fuir-
nisýhed fili partîcuilaris.

Deýfendantit tue Cainatian Pacife llailmay Comapaite
m edfor a similar orider.

shiirley enion forl bothdefean raiiWAY eonpani.t

U. IF, Gire-r, fmr thle ('aala F"oundrl'Y Comnpany.

Mfugh Guhie .C., for plaintiir.

Tiaz -STE :-h itlustin at presepnt i,;, whethcr
thei satemenvrt of dlaim sufflieientfly lee al joint catuse of
oetIiony .jgainst al trcdfedn
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- hci la, rei d t'I (Al in ciS 'il Tw n f Barrk:, e; O.i
'Un1h. 2 (y W.B adtratiin v. e>triS,.

tholanu l> hgmi fait laWihwl Quilwvv a~~
?l1a 1il1.t~ cans1otg( ('o. il O.1. B (,

Hum ,if Whoethe or io in iwds pravuvax ed i Il,,,
tiriilI )I. .o .s .u tn inai t e as riIn ;[ 'l ot flow ý1

l iii deer t d. lau of f1 posIng litel i Ituiju, o ei
lite prîîeuIr~. g'>ei pItliif anOt flied vxrokd

iif ofi wi ftrnishe at ins tage cf lite ci on z
pl;titîi od,17 P B.e I p. 4i7;ýl, M ii âvt M t~

(Jair ;Bowll cild L.J.

Hueif t ae it la the mot ttfvurbh igi,
actiln i e etc tîteiv rofbe aga-, itî ai Ilh e d ýd

taepou t ('f iteol'-loI d ri.urt theiI liw c ue12t

liv 1nitîif' enseinthe, nu oi, thuitîitt these a~e
usif uif ret ause nf to n , u1(lv lir je1ineti.isinuy

[t iglitvbca botterýz liu hav wai îqlefregi g
partîl!iefas ilte 1t1t21 lite aw ws edui.t~ 4

sir tege to til!I at adS iufp asîzs nxt wuk fp~u
Ate tateinnt f at in~i tat the lili lfend pric1atai

sj>p1ýiJI&f cftrîguLt uut ilt ail le defndnt, hi

cien atiegatien fjin luig fore plinto ands in para-
gnitu if tts atieuasht neto rlinil trilr leeo

grAi of. thet ralied dafndtat ine ronsbe for ie (i,



RE BAN~K 0F T0R0INIO AM)D LICKI.NSkW\

wuF-ethe derrick and its management) the foundry coin-
pany are referred to.

Thi8 latter part is arnbiguous. It mnas, lîowicer, be taken
té: mean ýonly that the foundry coinpany werc in c.harge of
thit lurt of the joint operations, in view of the statement of
dalimr snd thie particulars, as a whole.

In any caethe present motion will flot have been useless.
he plaintiff wili pvrlîaps. ind that if he succeeds in the

action he will do( so as bcin- the servant of all the three do-
ff-d&ts and eai only recover damnages accordingly. If it
w& a joint work it must have heen a joint employnient.

It wiL said in on1e case by Bowen, L.,)., that one partx
ûuid not dictate to the other how 1ie was to plead. And ini
IIinds v. Towni of Barrie, <; 0. L. IL. at p. 660, Osier, J.A.,

lureedhs regret that the autliorities required plaintiff
te c, and gave " liberty to amend liv si.ting ut>, if ihe ean,
a joint cause of action."

ht therefore seets, right te disiniss the motions witli custs
in the cause. Defendants should plead within a week after
the issue of thlis order. Plainiff, if lie desires to do so, ean
aniend his particlars, and statement of claim. Thlis should
beo done before thie order is issued, so that defendants niay
know whbat case thiey have te meet.

If pilaintifr is flot making anv separate claimni aainist tue
f~nd' vopn, this might be recited in the or-dur, and

Fo aziy amei11nunt by plaintiff nwy be unnecessarv if lie is
p wp rdt staind by bhiis pleýad1ing>, in tîteir present shape.

eAIWKJHTMASTER. SEPTEMBER 26TH, 1906.

Iii BA'NK OF TORIONTO ADDICKTNSON.

JaIrpIed.r-otiy I)posied Bank l Cri1b ,f 'l'h ee
~g~,,-u 9 uof Tiro M b Î Witidra-Di jsput-i, iqht of

Motion 1)y thet Bank of TIoronto for an interpieader ordor.
IL E. Rose, for the bank.

Job) )iekinson was not represented.
Hl, J. Se-oti, K.C., for the otlier two executors.
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THE MASTER :-The facti, whieh are flot in dispute>. are
as, follows. rte~ is a sumn of $1>~. taingiii, Io -th.
Ecredit of " the executors of the e6tate of t he Lat)- job Dickiu-
son." 0f the will dealing with this estateu William,. Elias
and Job (the younger) are the three txecutors, and th
,i:iount in question was doposited to the credit of the- a-oUUt
by choLques signed by ail thiree of the executors.

On 2nd June Iast Job Dickinson served a formiai N-tiitel
notice on the batik forbiding theni te, pay ont any o -f ili
xnoneys except on a cheque signed by al threp, executors. Sub-
"euently two cheques, both dated 27th Mardi, for $i,Qoîh

and $19.32 respectively, were presented. Thuv were no
signed by Job Dik*inson, ani werc therefore refuseqi(. Eli&as

biknsnlas instituted a Division Court action ainstl> tii.
bard, for non-payment of the $19.32 cheque.

.No authority on tie exact point was cîted by uithecr V10m-
senor have 1 been. able to find any in our owu Courts. N o

doubt, on the one hand, it is competent for ont, executor ic>
act by himself so long as lie is, actilg in good faithi. 011 hei
other hand, it would seem against reason that a batik, being
in no way intercsted in the matter, shouli bie put in peril
beause executors have fallen out.

It would seem tint the provisions of the IBank Act niay
properly lie extended to, the present case. Scin6~ u
sec. 2, allows repayment of deposits on the receipt of a, ~
jority if standing in the naines of more thiain two pers-ns
4exeept onlly in the case of a lawful daimii1 vy Some otilc-

person before repayment." Tie presenit case Ioem t eomL
wîthuxî this reservation. A lawful e]aini must lieK, nt

nenone whieh is prima fadîe substantia].

This waLs apparently the view taken by my peoeo.i
a case of Dollery v. Dominion Bank, decided byv irni in Juta..
or Jul y, 1899 (sc Chambers judgment book, vol. 3 7, p). 1441,1

In thie presen case the baik aire whOllY baees Ataj
uinless it cati be suwcceSsfully c ,ontendedo thatt a1 deposît îp
irz imateiily different f romt a curirent accounit, 1 think tht
ba1nký are eit itled to suc-i an ordler ias wasý miade in thie Dofllery
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Ji fj hepartîcý atre willînug, the iloney eau bc retaincd by
i j lajk jj. if it w'as4 in, Court. I>robably the threc exeutors,

ts. b abie 14) a<ill-i' their difficulties and to agree ini the
iaiiagnlent i lie u>tate witliout ans' further litig)atioii.

1Ihiixe aiso) been ruferred to a case of Gollis v.. Dorainion
Bank decdedby Meredith, C.J., in July, 190"'.. ..

Setoo, Morse on Banking, 4th ed., vol. 2, sec. 438, and cases
ci;d aIso \gol. 1 of saine work, sec. 342, tirsi, clause.

C*.RTWRlIT, MASTER. SEPTEMIJîER 2-4TH, 19O6.

CHAMBERS.

CANAVNV'. HJARRIS.

Dieovey-Eruin at onof Defenidan 1-Refusai to A nsu'r
quuionz~Relvanc-Pladin-'SaIeren1of ('lairn.

Actioni byv the widow of the late John Canavan ta ov
damageýs for blis d1eath. ht was alleged tlhat thie dca
%,& run over hi' a servant of the defendant.- who was aetîing
witin the ofer a his ordinary duties.

Iii the )tlh aii4 4th paragraplîs of the statement of claim
it waas eharg-ed thkat defendants' servant wus into)xicatedi ait
tlie time of thev accident, and hall been for saine tinie previaus>
of bntad abits ani frequently intoxicated, and m-as not
iit to) Iw intrusýted with the busînce's of defendants, as they

J'lié statement of defence denied forrnally ail theg ina;ter-îil
afiIegatioris of thei stat4emenit of ülait. It then llge that;

*ae eceaedwas thie oaus aiis own death, or eIso that it
was illevitable ac(cidenti.

This 4statvewn of deofence was delivered on 1t0ietenhr

Th1w T"ïnant i Ji. TLirris w'saînnc for die Ve
AT, I$,th Scpwnimber. 1le rcfsc t aswr uetionis dIircctvd

to ýIluýtaml t110 alcOga]tion'ý In lic statmeu af orim aI]th
jefndats'servant IIat ing' heenl adice ate uise or noi
eting liq o ta toe knweg IeeIndati, prior io flio
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T1he plaintiff now moved for an order requiriingr defendant
Jo>hn B. Hlarris tO attend again and answer t1u questions.

W. T. J. Lee, for plaintif!.

W. R. Riddell, K.C., for defendants.

THIE MASTER :-1 think the motion miust auced, j
the ques.,tions should be anz3wered. As long asý paragrapils 5
and 6 appoar in the statemnent of claima, plaintif! i,, eýtitlJ.
to have full diseovery in regard to them.

Every fact niaterial to his case on whicli a party rle
to be -tated in lis pleading, and evidence of ali8CIft
can be given at the trial. If any fact is stated1 a-s a g-muxd
of action or defence which the other side coidei(trs irre1(-ývant,
;imd therefore embarrassing, he should more to) strike it.ot
Tisi was donc in such cases as Flynn v. Toronito Indusria
Exibition Association, 2 0. W. R1. 1047, 107. 16 0. 1,.
6 ;35, and. Gloster v. Toronto Electrie Light Co., -1 0, W.
532. Whcether or not sucli a motion would succced il tiie
presenit c-ase 1 have not now to consider....

If legdfacts uer material, they can be prvdat til.
trial. If not material, they should be struuk out ne
c-learly introductory or incapable of affecting thet reiit.

SEPTEMBER 27TH. 1904-,

DIVISIONAL COURT.

MILLER v. BEATTY.

Wlafer and Waiercourses-I)am-Fooditeg Land,, of Riparin
Oiuier-Cause of
~Poivers.

Aýppeal by plaintif! froma judgment of ANGL[N, J., 7o
W. P. 60, ismiissing the action with costs,

R. McKay, for plaintif!.

E.E. A1. Du Vcrnet, for defendants.

THEIî COURT (FALCONýBRIDC.E, C.J., BR[TT(Ot. .
CLUTrE, J.), dimisd h apl)eal wîîit o.



LUL~ AND 1VE;T!-?- TRUSTiS C'O. v. LUSCOMBE.1

MAT~uT LSTER. 'E, S Tf L,1J1 -lT1, 16.

CHIAMBERS.

3Iotun ~ d1exdan-~ or Ordtr fotr traîl1 of ltiril jtt.%

Lîhustkn A luw ot.for thitd partÎe.

G. . Gbloît.. .oulou.for phtintl.

of un' Bîrlsk Lutin Illeuty alluging thttelft

IirYpaîd djiun. 1t of cttpitil, antd tii eontîîel011t11t lu

re-fuilUlil antouin -, uutplroîwrllv itaiti.

w J If hu d,4fendant. obie, e listial ýI Ird, patrtv

order 'liiV tIa. ii i I ho i nde n t n il b V t lie si ar nmerIes

f"'y ailv -mil uonvpî to) uýbretude-t utw o ol the'

&bTVQldIllItt' elt'~ tt~i îird pattil-e, ;à< tU-tea-t

It wî~ euttenîeil lhtt', thirti parties atnd lh' plaintjîf"

th.ai lite re -îolId iýebslargeti. It va.s nul dettit-ilitt

1IiO ( wQIý 1,2G mbititiIti )tjl t duito of lte Miniinz-tip
;rkr,j n ia uiî iel-t;vears there litave iteen .18

1faDsforý fsbr~

ThPif N%'î ing caeswe e : i-l \ye Valley Rl. W. Co.

r~~u Chvew . 1). 1,9. Fliutotts ('lot, 21 *èit. 1). 7520ý

Moxhm v.Granit, jio J Q. B. Sý I)av.e' v. ('orv, il 1011'

c'7 47

~rhe~ casc,M t-etl shew that there i.s autloritv lti.)it

tbeo tilrd pirtY utt - l;tat Stei an order shuld noit bel unde
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aýs " will hinider or ernbarrass the plaîtiff in the pirosc-uti>
of thec action ;" thiat if the shareiio1ders or auny o)fthemiha&
knowlcdge of the facts alleged against the deufundanis they
would hoè hable to indemnify the direct or,.

'Jhle course taken by the defendant., here eea toavi
the grouind on which the third party nlotice wiireued,

theo Wye Valley Railway case.

.If it is the fact that ail the sharueholdetrs ar, in, fiie s2amjj,
piositioni as the two now brought in. theni it is notnpoa3
thiat -o nxany of the others as are sov N il abi >y vth,

resuiHt of thle present procedure. lit this wayi t1he-re wil
perhap.s ho effected a consolidation of 180 psil eo
bef*ort e hey have beguin (if sucli an ereiillnay ' ho l
i0%od). This will ertaînly 'li so, if tlwdfnatsse~~
ini obtiinig an order for representation of lte ohrsa
holders by thvel two now brouglit in. At prsn.Ithinlk Ill
uisual ordelr shiould issue for the trial of flic tinild partY su

1 do îîot sec that; the third parties eau ompldain, as Mo4)xhalll
v. Grant Supra, shews that the liquidators mig-lit have o
everv Onie Who had rcceivcd part of these, d ividonids, if it h4,,

bleen thotight bcst to, do so, instcad of aitftacingP the dire1etoýr.

'fE~rrFLJ.Sr-'TEMBEî<, 29-1-1, j9(U6,

CHAMBERS.

TITTERJNGTON v. )ISTIIIBIJTOJS eo.
Cer pny Tiind7iing-up A1co iw begu efore inJn

Orde-LeaIot PreeedI-Sptc it Ct rcumstad(ncs.

Moition hI' defendantsý thie Bank of Itamilton fi)i~
ail order obtai nod 1)Y pfla intifsi allOwing thiÎs action to po~

notithtanii a order for the winding-up, or the de(fn
dant coxnpany.

B3itton Osier, for defendants the Bank of IL1anxilton.
OaonSmith, for plaintiffs.

J. A. Mýacintosh, for the liqidatoffr of fixe defeiilat
ronipan.
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T IL ITZELr, .1. :-A w niing..uip odr with l a cferUcc to the
>Ia'stc~r il) Ordinarv wva, Illade aitr ulie announnelvîInî of Ile
action. Oil 185th. SetcW1îlir Pliiitiiis, upoi flotiue t the

Ii4quidatôr of Ithe dLtfenldant compa1nv, but, w itîout nlo iLt 10
&feudants flue Baink of luîitn obtained ait orduir froîni

thv <hianFllor.. >111Iîtin Ii(hulr. giving icave 11 theý p'lIn-
tefsý to proûee w,ý!\ ithi tbe acttin . . notw ithstautlin, thie

issui. eof fi1, ondtr to wind tip the deft'ndant onu11panv.

'edufeudiints, the Bank of I aîniltoni lain to b, à.,-
sgesof unpaid calis on tlue stock ini the defffldant coalparly-

subsýcribtd bý thef plaintiffs and others. Thle dlainm indorst-d
011 theg 14rit is to svt aidje plaiifsI>' sbciîonfor stoeuk ii

theý eompafly uipon thie grounids of niisrepresenitait in anti
failInri of cons]ideuration, andi beeause conditions pcdnuto
the same have not be2en carrit-d out, aise for a declaration
thiat the asinet t tht' bank . . .is ili-alid aild i-

After theorr of 1th September was settlt'd, but before
i t ent1ry, v the Chancelier, on application of the Bank of Ilani-
ilton, grantied la for a motion ... to set aside the
order llladeý bv. ljuu.

Thei ban)k, a., theo princï,ial c-reditors of the insolvent coini-
p an> d ho1lding ainetsof' unpaid eails asý ,veurîiv for

ibeir a-q cl iii-ar eilu intr-d i saxing time aini expenseý

in scertiinig the validity of the stock susriptions.

The -Nasýter in Ordinary has ail the powý'er- of a lili
<'ourt Judgile Ili th4 windi ng-1np lroeeetliugs, an,] dis>pIuh'

betwen toekoldrsinti the liqitiator can he 1111]l1 more
cheapi> and epedit!oiily disposeti of befort' lu11i than il) an

lit sÀeetus ie une tat; te (!ltitleý a plaint if to n order
afiow; ing hiru to lret itit an act ion, lie slimlti sht'w suclu

spil. r iniu-.ual (irnntn-e as, wnake it renoubvelear
that the matter1S inl quetin anot be saifatrl , deIt with
liy the tribulp ill provideti Ï11 thew nii-p pro-

lIn tis cas n sncb special or unusualeitnnans
are dcoe
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'luet ordýer of lSth SepItemiiber m il, 11IL-1r~ ILe Iresý'ei-dd
so far as- rpet>- thweLda inirfee~ to litf's~

~ubcrptinbut, if so advisKd, plaîintlil' màa amend and
proeedagan~tthe bank alone for a dedaraitlioni thlar

a~sgnnentto the batik is itself illegal andi \oid as agaiuýt

Nu order as to costs.


